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EXEMPTIONS. 

Scope-Note. 

[INCt<UDES  exemption  from  liability  to  seizure  and  sale,  under  legal  process  for  pay- 
meat  of  debts,  of  property  of  debtors,  more  particularly  of  personal  property ;  constitu- 
tional and  statutory  provisions  for  such  exemption ;  nature,  grounds,  and  extent  thereof  In 
general :  who  are  entitled  to  beneflt  of  such  exemptions ;  what  articles,  amount,  or  value, 
are  exempt ;  against  what  liabilities  exemption  Is  allowed ;  waiver  or  loss  of  right  to  ex- 
emptloD:  and  protection  and  enforcement  of  ttae  riglit. 

[EXCLUDES  exemption  from  forced  sale  of  real  property  as  homestead  (see  Home- 
ttead)',  exemption  of  property  of  decedents  from  administration,  and  allowances  therefrom 
to  widow  or  family  of  decedent  (see  Executors  and  Administratort) ;  and  exemption  from 
taxation  (see  Tasatton).  For  complete  list  of  matters  excluded,  see  cross-references,  post.] 

Analysis. 

I.  Nature  and  Extent. 

(A)  Nature,  Creation,  Duration,  and  Effect  in  Generai„ 

§  1.  Nature  of  right. 

2.  What  law  governs. 

3.  Constitutional  and  statutory  provisions. 
§  4.  Construction  of  exemption  laws  in  general. 

5,  Retroactive  operation. 

6.           Liabilities  and  liens  existing  before  exemption  law. 

§  7.           Liabilities  existing  before  acquisition  of  right  of  ex- 
emption. 

(B)  Persons  Entitled. 

§  17.  Householders. 
§  19.  Married  women. 
§  26.  Residence. 

§  27.    Domicile  in  general. 

§  2f>.           Absence  or  removal. 

§  30.  Surviving  husband,  wife,  children,  or  next  of  kin, 

(C)  Property  and  Rights  Exempt. 

§  31.  General  exemjitions  of  personal  property. 
§  32.  Property  within  general  exemption. 
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I.  Nature  and  Extent — Continued. 

(C)  Property  and  Rights  Exempt — Continued. 

§  33.          Nature  in  general. 

§  36.  Amount  of  exemption  and  value  of  property. 

§  50.  Life  insurance. 

I  63.  Proceeds  of  exempt  property. 

§  58.    Property  purchased  with  exempt  money. 

§  69,  Ownership  or  possession  of  property  in  general. 
§  61.  Partnership  property. 

(D)  Liabilities  ENroRCEABLE  Against  Exempt  Property. 

§  62.  Exceptions  from  exemptions  in  general. 
§  63.  Statutory  provisions. 

§  64.  Exception  of  pre-existing  liabilities  and  liens. 
§  72.  Liahilities  incurred  in  fiduciary  capacity. 
§  74.  LiabiUtics  for  torts. 
§  75.  Liabilities  as  surety. 
§  76.  Judgments. 

II.  Transfer  or  Incumbrance  of  Exempt  Property. 

§  79.  Power  to  transfer  or  incumber  in  general. 
§  81.  Sale  or  exchange. 
§  84.  Mortgage. 

§  88.  Rights  of  purchasers  as  to  exemption. 

III.  Waiver  or  Forfeiture. 

§  89.  Power  to  waive. 

§  93.  Acts  or  omissions  constituting  waiver  in  general. 

§  94.  Mortgage  or  pledge  as  waiver. 

§  95.  Consent  to  levy  and  sale. 

§  97.  Operation  and  effect  of  waiver. 

§  98.           In  general. 

§  101.  Forfeiture. 

§  104.           Fraudulent  conveyance  or  concealment. 

IV.  Protection  and  Enforcement  of  Rights. 

§  107.  Process  or  other  proceedings  as  against  which  exemption 

may  be  allowed. 
§  108.           In  general. 

§  109.    Levy  of  attachment  or  execution. 

§  112.    Foreclosure  proceedings. 

§113.    Set-off  and  counterclaim. 

§  114.  Duties  of  officer  making  levy. 
§115.  Necessity  for  claim. 

§  116,           In  general. 

§  119.  Time  for  making  claim. 

§  120.  Form  and  requisites  of  claim. 

§  121.    In  general. 

§  123.  .   Affidavit. 

§  123.    Inventory  or  schedule. 

§  125.  Appraisement. 
§  126.  Selection. 

§  128.  Allotment  or  setting  apart. 

§  130.  Successive  exemptions. 

§  131.  Denial  or  infringement  of  rights. 

§  133.          Levy  on  or  sale  of  exempt  property. 

§  134.           Evasion  of  exemption  law. 

§  135.  Motions  and  other  summary  remedies. 
§  136.  Nature  and  form  of  action. 

§  137.    In  general. 

§  138.  .   Replevin. 

§  140.           Injunction  in  general. 

§  142.  Defenses. 
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IV.  Protection  and  Enforcement  of  Rights — Continued. 

§  143.           In  general. 

§  146.  Parties. 
§  147.  Pleading. 
§  148.  Evidence, 
1 150.  Trial. 

Cross-Refer  en  ces. 


Allowance  to  snnririog  wife,  busband,  or  chli- 
dren  from  estate  of  decedent.  Execxttobs 
AHD  Aduihisteatobs,  H  173-lM. 

Appn^iTiatioB  for  pablic  use— 
Emineht  Douain,  I  82. 

HlOHWATB,  (  40. 

Auun,  {  9. 

Asseaiment  for  public  improrements.  Mttni- 

CIPAI.  GORPOBATIOHS,  |  434. 

Qaaa  l^slatioD.  CossrirurxonAL  Law,  | 
208. 

HolfESTBAD. 
Jnry  service 

Gkaitd  JubT,  I  6b 

JVBT,  S  56. 

Lawa  impairins  flbllgatioD  of  contracts.  Con- 

sTmrnoirAL  Law,  {  180. 
Lesislat!Te  control.   Cabbibbs,  |  1. 
Uatdlity  for  carrying  weapons.    Weafons,  | 
11. 

For  injuries  to  passengers.    Uabriebb,  J 
307. 

For  loss  of  or  Injury  to  goods— 
Cabbibbs,  li  147-1G8,  WO. 
SuiFPiXO,  H  ^39,  140. 

For  lo88  of  or  injury   to  goods  stored. 
Wabehousehen,  S  24. 

For  loss  of  or  injury  to  live  stock.  Uab- 
XIEB8,  I  218. 

For  loss  of  or  injury  to  passenger's  effects. 
Garbiebs.  §  405. 

For  negiigeoee  in  general,  illegality  of  con- 
tracts as  against  pnblic  policy.  Con- 

TBACT8,  t  114. 
For  negligence  or  default  is  transmission  or 
delivery  <d  messages.   Telegbapus  and 
TELEPHOnSS,  i  U. 


liability,  etc.— (Cont'd). 

For  water  rents  and  other  chafes.  Wa- 

TEB8  AND  WATEB  COUBSES,  |  2(Kt. 

Marshaling  assets  of  exempt  property.  Mab- 

8HALIN0  Assets  and  SEcuBrriES,  {  3. 
On  assignment  for  benefit  oC  creditors.  As- 

aiOHUENTO  FOB  BBNEFFT  OP  CbEDITOBS,  | 

35a 

Regairement  of  security  on  appeal.  Afpeal 
AND  Bbbob,  I  374. 

Reservation  in  assignment  for  benefit  of  cred- 
itors. ASSIONUENTS  fob  BENEFIT  OF  CBED- 
ITOBS,  I  97. 

Rights  in  public  lands.   Public  Lands,  i  140. 

Sale  on  execution  for  tsxes.   Taxation,  8  570. 

Self-executing  provisions  of  Constitution  confer- 
ring.   GoNsrrruTioNAL  Law,  {  33. 

Service  <rf  process.    Pbocess,  §{  117-119. 

Set-off  and  counterclaim  in  actions  on  demands 
exempt  from  execution.  Set-Off  and  Covs- 
TESClJilM,  I  17. 

Speed  ordinances.  Railroads,  S  223. 

Subrogation  as  against  exempt  property.  SuB- 
BOOATION,  i  33. 

Supplementary  proceedings  against  exempt 
property.    Execution,  |  365. 

Taxation — 

Municipal  Cobpobationb,  I  907. 
Taxation,  H  191-251. 

Title  of  assignee  for  benefit  of  creditors  to  ex- 
empt property  of  assignor.  Assignments 
TOB  Benefit  op  Cbeditors,  |  182. 

Transfers  of  exempt  property,  validity  as  to 
creditors  or  subsequent  purchasers.  Fbaud- 
ulert  Conveyances,  {  51. 

Work  on  highway.   IIiohwats,  |  15L 


I.  KATXTRE  AND  EXTENT. 

(A)  NATURE.  CREATION,  DURATION, 
AND  EFFECT  IN  OENBRAL 

I  1.   Hatwre  of  right. 

[■]  (S«p.I879) 

Exemption  of  property  from  execution  is 
a  mere  personal  privilege,  to  which  the  execu- 
tion defendant  must  make  some  claim  before 
it  will  be  conceded,  and  to  which  only  a  limit- 
ed class  of  debtors  known  as  householders  are 
entitled,  and  under  2  Rev.  St.  1870,  p.  352,  it 
is  only  on  judgments  founded  on  contracts  that 
an  execution  defendant  is  entitled  to  exemp- 
tion.—Terrell  V.  State,  60  Ind.  570. 


(b1  (App.  1899) 
The  right  of  exemption  is  a  personal  priv- 
ilege, purely  statutory,  and  the  judgment  debt- 
or Is  only  entitled  thereto  upon  a  compliance 
with  the  statute.— Kahn  v.  Hayes,  53  N.  E. 
430,  22  Ind.  App.  182. 

[c]     (App.  1906) 

The  right  of  exemption  is  purely  statu- 
tory.—Hobbs  V.  Town  of  Eaton,  38  Ind.  App. 

028,  78  N.  E.  333. 

Fob  CA8F.a  from  Other  States, 
See  23  Cent.  Dig.  Exemp.  S  1, 
See.  also,  18  Cyc.  p.  1374. 
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S  S.   What  law  coTerni. 

[a]  (Sop.  1888) 

A  new  promise  to  pay  a  debt  dischai^ed 
by  bankruptcy  revives  the  old  debt  as  of  the 
date  of  the  new  promise,  which  will  be  gov- 
erned by  the  exemption  law  in  force  at  the 
time  it  is  made.— Willis  t.  Cushman,  115  Ind. 
100,  17  N.  E.  1«8. 

[b]  (Sap.  1903) 

Exemption  laws  have  no  extraterritorial 
force  or  effect— Baltimore  &  O.  8.  W.  B.  Co. 
Hollenbeck,  69  N.  E.  136.  161  Ind.  452. 

For  Cases  from  Other  States, 
See  23  Cent.  Dig.  Exemp.  i  2. 
See,  also,  18  Cyc.  pp.  137&-1378 ;  note,  1 
U  R.  A.  (N.  S.)  195;   DOtes.  2  Am.  St. 
R«p.  240,  19  Am.  St  Rep.  145,  122  Am. 
St  Rep.  451. 

i  3.  Constltntional  wad  statetorr  pro- 
vlaiima. 

Time  of  taking  effect,  see  Statutes,  |  250. 

[a]  (8ap.U98) 

Acts  1897,  p.  234,  amending  Code  Civ. 
Proc.  f  243  (Bums*  Snpp.  1897,  $  971 ;  Hom- 
er's Rev.  St  1897,  {  959),  providing  that  the 
wages  of  a  householder  In  excess  of  ^25  shall 
not  be  exempt  against  garnishment,  and  that 
no  exemption  shall  be  allowed  except  as  there- 
in  provided,  applies  only  to  nonresident  house- 
holder}, as  it  does  not  repeal  by  implication 
Bums'  Rev.  St  1894,  §§  715,  7^0  (Homer's 
Rev.  St  1897,  §8  703.  718),  permitting  a  resi- 
dent householder  to  claim  $U0O  in  wages  due 
him,  as  exempt.— Pomeroy  t.  Beach,  40  N.  E. 
370,  149  Ind.  511. 

[b]  (Snp.  1898) 

The  repeal  by  Bums'  Rev.  St.  1804.  i 
7779  (Homer's  Rer.  St  1897, 1  707),  of  former 
statutes  allowing  the  purchaser  at  foreclosure 
sale  to  collect  rents  and  profits  during  the  year 
for  redemption,  does  not  enlarge  tfae  exemption 
law  as  to  the  owner,  since  the  right  of  posses- 
Blon  during  such  year  is  appraised  as  part  of 
his  property  in  determining  bis  exemptions.- 
Worid  Building  Loan  &  Investment  Co.  t. 
Mariin,  52  N.  E.  198,  151  Ind.  «30. 

Fob  Cases  fboh  Otueb  States, 

See  23  Cent.  Dig.  Exemp.  §§  2,  3. 
See,  also,  18  Cyc.  pp.  1380-1382;  note,  45 
Am.  Dec.  251. 

I  4.  OoBstrvflttim  of  •xampttom  laws  Im 
saMral. 

Time  of  taking  effect,  see  Statutes,  |  250. 

[a]  lSap.U76) 
Statutes  to  carry  into  effect  the  provision 
of  the  constitution  that  "the  privilege  of  the 
debtor  to  enjoy  the  necessaiT  comforts  of  life 
shall  be  recognized  by  wholesome  laws,  exempt- 
ing a  reasonable  amount  of  property,"  etc., 
and  proceedings  in  carrying  such  statutes  out 
practically  should  be  liberally  construed. — 
Gregory  v.  L/atchem.  53  Ind.  449. 


[b]  Exemption  statutes  are  to  be  liberally 
construed  to  effect  their  intent  and  purpose.— 
(Sup.  1882)  Puett  v.  Beard,  86  Ind.  172,  44 
Am.  Rep.  280;  (1883)  Astley  v.  Capron.  89 
Ind.  167;  (IHS-j)  Butner  v.  Bowser.  KM  Ind. 
25.J.  3  N.  E.  889;  (App.  3891)  Pickrell  v.  Jer- 
auld, 27  N.  K  4,33,  1  Ind.  App.  10,  50  Am.  St 
Rep-  192;  (1891)  Coppage  v.  Gregg,  27  N.  E. 
570,  1  Ind.  App.  112;  (1007)  Miller  t.  Swhier, 
40  Ind.  App.  465. 

[c]  (Ap«.  1891) 

The  court  will  apply  the  exemption  stat- 
ute to  cases  that  fall,  not  only  within  the  strict 
letter  of  the  law,  but  all  such  as  come  within 
the  equity  and  spirit  of  the  act.— Coppage  v. 
Gregg,  27  N.  E.  570,  1  Ind.  App.  112. 

[d]  The  constitutional  provision  relating  to 
exemptions  and  statutes  founded  thereon  were 
designed  as  a  protection  to  poor  and  destitute 
families.  They  are  based  upon  considerations 
of  public  policy  and  humanity,  and  are  not 
alone  for  the  benefit  of  the  debtor,  but  for  his 
family  as  well.  Such  statutes  should  be  lib- 
erally construed. — (App.  1893)  Eisenhauser  v. 
Dili.  33  N.  E.  220,  6  Ind.  App.  188;  (1897) 
Kolh  T.  Ratsor,  47  N.  B.  177,  17  Ind.  App. 
551. 

te]    (App,  1897) 

Statutes  relating  to  exemptions  must  be 
applied  and  carried  into  effect  in  the  liberal 
spirit-  which  gives  rise  to  such  laws.  They 
are  intended,  not  for  the  benefit  of  the  debtor 
himself  alone,  else  their  provisions  would  be 
extended  to  persons  who  are  not  householders; 
but  the  purpose  of  such  enactments  is  to  kc- 
cure  provision  for  the  wants  of  indigent  fami- 
lies.-Green  v.  Simon,  46  N.  E.  693,  17  Ind. 
App.  3(i0. 

It}     (Sop.  18»8> 

The  constitutional  provisions  relating  to 
exemptions  and  the  statutes  passed  pursuant  to 
the  requirements  thereof  are  to  be  liberally  con- 
Btmed.— Pomeroy  v.  Beach,  49  N.  E.  370,  149 
Ind.  511. 

Fob  Cases  fbou  Other  States, 
See  23  Gent.  Dig.  Exemp.  f  4. 
See,  also,  18  Cyc.  pp.  1380,  1396. 

i  5.  BetroaatlTfl  operation. 

Fob  Cases  fbou  Otheb  States, 

See  23  Cent.  Dig.  Exemp.  Sf  5-7. 
See,  also,  IS  Cyc.  pp.  1378 ;  note,  45  Am. 
Dec  252. 

f  6.  —  Uabllitles  and  Uans  f*rtst1»K 
before  exemption  law. 

[a]     (Sop.  1879) 

The  right  to  an  exemption  must  be  deter- 
mined by  the  law  which  was  in  force  when  the 
debt  was  contracted,  and  not  by  that  which  is 
in  force  when  the  exemption  Is  claimed.— 
O'Neill  V.  Beck.  69  Ind.  239. 

For  Cases  fbov  Otheb  States, 

See  23  Cent.  Dm.  Exemp.  $  «. 
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I  7.  —  XUbiUtlM  nHitliiK  befora  an- 
qnlsltion  of  Tl^t  of  MsaiptlMi. 

Under  the  statute  allowins:  to  every  bona 
Sde  resident  householder  of  the  etate  fUUO 
worth  of  personal  property  exempt  from  exe- 
cDtion,  an  ezecotion  debtor  who  marries  after 
levy,  bat  before  sale,  thus  becoming  a  bona  fide 
honseholder,  is  entitled  to  the  exemption.— Kol>- 
insoD  T.  Hughes,  117  Ind.  208,  'M  N.  B.  ZIU, 
10  Am.  St.  Rep.  45.  3      B.  A.  383. 

Fob  Cases  fbom  Othes  States, 
Sbe  23  Cent.  Dio.  Ezemp.  |  7. 

(B)  PERSONS  ENTITLED. 
I  IT.  H— —holders. 

Afaeence  or  zemoral  as  affecting  character  as 
reddent  honseholder,  see  post,  |  2». 

W    (8op.  18C2) 

An  unmarried  white  man,  over  21  years 
of  age,  living  with  his  sister,  each  owning  per- 
sonal property,  and  each  by  labor  contributing 
to  the  household  expenses,  he  directing  and 
controlling,  ie  a  householder,  and  entitled,  as 
such,  to  hold  a  horse  as  exempt  from  execu- 
tion under  the  |300  act— Graham  v.  Crockett, 
18  Ind.  119. 

P>]    (Soper.  1S73) 

The  declared  intention  of  not  again  living 
with  his  family  does  not  absolve  a  married  man 
from  the  legal  or  moral  obligation  of  providing 
for  them,  and,  although  living  separate  and 
•part  from  tbem.  he  ie  still  amenable  to  the 
law  for  their  support,  and  is,  therefore,  a  resi- 
dent honseholder  within  the  meaning  of  the 
act  of  exemption,  and  as  such  Is  entitled  to 
claim  the  privilege  of  exemption  of  his  proper- 
ty from  sale  on  ezecnUon. — Roney  t.  Wood. 
Wils.  378. 

[e]    (8Dp«r.  1874) 

One  occupyiag  rooms  in  a  hotel  with  his 
family,  though  paying  no  board,  is  a  house- 
holder within  the  meaning  of  the  act  exempt- 
iag  the  fumitnie  of  the  householder  from  exe- 
cntion.— SulUvan  t.  Canan,  Wils.  632. 

[d1  (tap.  UU) 
The  wife  of  judgment  debtor  having  died, 
he  employed  a  family  to  keep  house  for  him 
and  bis  adopted  daughter,  who  was  dependent 
on  him  for  8ui»port  While  she  was  on  a  visit 
to  her  natural  mother,  ao  execution  was  levied 
on  the  debtor's  property,  which  he  claimed  to 
be  ezMnpt  Held,  that  he  was  a  householder, 
within  the  meaning  of  the  statute,  snd  enti- 
tled to  the  exemption.— Bunnell  t.  Hay,  73  Ind. 
452. 

[e]     (Sop.  1881) 

A  bachelor,  who  occupies  a  house  and 
maintains  a  household  of  hired  servants,  is  a 
honseholder,  within  the  meaning  of  the  law  ex- 
empting a  certain  amount  of  a  resident  house- 


holder's property.— Eelley  t.  McFadden,  80  Ind. 
536. 

[f]  (§ap.  1881) 

A  man  who,  being  a  widower,  lives  in  an- 
other man's  house,  but  pays  the  board  of  bis 
three  children  and  supports  them,  is  a  house* 
holder,  within  the  meaning  of  the  exemption 
laws.— Lowry  t.  McAlister,  86  Ind.  513. 

[g]  (Bnp.  laSS) 

A  "householder,"  within  the  meaning  of 
that  term  as  used  in  the  exemption  acts,  need 
not  necessarily  be  a  housekeeper.  It  is  enough 
if  he  la  the  head  of  a  family  to  whose  support 
he  contributes.— Astley  v.  Capron,  89  Ind.  107. 

[h]  (Bap.  1886) 

A  widower  who  has  no  one  necessarily  de- 
pendent on  him  for  sunwrt,  but  who  lives  in 
a  house  belonging  to  a  married  dau^ter,  in 
which  he  lived  at  the  time  of  his  wife's  death, 
and  on  which  he  pays  the  taxes  and  keeps  up 
improvements,  without  psylng  other  rent,  and 
who  contributes  to  the  living  expenses  of  the 
daughter,  who  acts  as  bis  housekeeper,  her 
husbsnd,  and  himself,  fs  a  householder,  within 
the  meaning  of  the  exemption  law.— Bipns  v. 
Deer,  106  Ind.  135.  5  N.  B.  8M. 

[1]  (Snp.  1898) 
Bums'  Supplement  1897,  f  971,  providing 
that  no  exemption  shall  be  allowed  as  against 
garnishment  except  as  In  that  section  provided, 
only  means  that  no  exemption  shall  be  allowed 
as  against  garnishment  to  the  class  of  house- 
holders named  in  that  section,  to  wit,  house- 
holders other  than  resident  householders,  ex- 
cept as  provided  In  the  section.— Pomeroy  y. 
Beach,  40  N.  E.  870.  149  Ind.  611. 

Ui  (App.  1901) 
Where  a  judgment  debtor  residing  In  G. 
county  had  two  bods,  living  ^art  from  him 
and  supporting  themselves,  and  a  daughter  and 
two  small  boys,  whom  he  visited  once  a  year, 
and  who  lived  with  and  were  supported  by 
their  grandmother  from  the  time  of  their 
mother's  death,  five  years  before,  except  for 
small  sums  and  presents  which  their  father 
sent  occasionally,  the  evidence  supported  a 
finding  that  such  debtor  was  not  a  resident 
householder,  within  a  statute  exempting  a  resi- 
dent householder's  property,  not  exceeding  $600, 
from  liability  under  a  judgment  on  contract. 
—Gregg  V.  Brickley,  50  N.  E.  1072,  27  Ind. 
App.  154. 

Fob  Cases  fboii  Otheb  States, 

See  2.3  Cent.  Dig.  Exemp.  |  20. 
See,  also,  18  Cyc.  p.  1404. 

S  10.  BKaJfxiad  women. 

[■]    (Sup.  1870) 

Under  the  constitution,  which  declares 
that  "the  privilege  of  the  debtor  to  enjoy  the 
necessary  comforts  of  life  shall  be  recogoized  by 
wholesome  laws,  exempting  a  reasonable  amount 
of  property  from  seizure  or  sale,  for  debt,"  and 
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the  act  In  punoance  thereof  (2  Gar.  &  H.  St. 
p.  867),  exemptingr  property,  not  exceeding  a 
certain  amount,  owned  by  any  resident  house- 
holder, from  sale  on  execution,  etc.,  where  the 
busband  and  wife  are  living  together,  and  t)ie 
property  of  the  hushand  does  not  reach  the 
limit  fixed  hy  law,  and  the  wife  is  the  owner  of 
the  property  levied  upon  and  yet  claimed  as 
exempt,  and  is  herself  the  real  debtor  in  the 
judgment  and  execution,  her  claim  to  exemp- 
tion is  valid  to  the  extent  necessary  to  make, 
with  her  husband's  property,  the  amount  pro- 
tected by  statute. — Crane  t.  Waggoner,  33  Ind. 
83. 

Fob  Cases  fbom  Othrb  States. 

See  23  Cent.  Dio.  Exemp.  H  21,  22. 
See,  also,  18  Cyc.  p.  1403. 

1 26'  Bealdenea. 

For  Cases  fboh  Otiie::  States, 

See  23  Cent.  Dig.  Kxemp.  SS  SO-itS. 
See,  also,  18  Cyc  pp.  140»(,  1407. 

1 27.  —  Domicile  la  senersl. 

[a]  (Sup.  1866) 

Ehcemption  laws  of  the  state  protect  the 
property  of  residents  only.— lloaglnnd  v.  Roe, 
8  Ind.  27.5. 

[b]  (Sup.  1860) 

Every  resident  householder  of  the  state, 
without  regard  to  the  particular  locality  of 
bis  rettidcnce,  is  entitled  to  the  benefit  of  the 
exemption  luw,  as  well  when  in  transit  with 
hiR  family  and  property  from  one  residence  to 
another  as  when  permanently  settled.— Mark 
V.  State  ex  rel.  Bowiess,  15  lud.  98. 

[0]   (Snp.  187S) 

When  an  execution  defendant  ceases  to  be 
a  resident  householder  of  the  state,  his  ■nght 
to  exempt  any  of  bis  property  from  execution 
ceases.— Finlcy      Sly,  44  Ind.  2tMt. 

Fob  Cases  fbou  Other  States, 

Sek  2S  Cent.  Diq.  Exemp.  |  m. 
See,  also,  IS  Cyc.  p.  1400. 

i  20.    Absence  or  rempvaL 

[«]    (Sup.  1861) 

Kxecutiun  was  levied  on  the  property  of 
an  execution  debtor,  which  was  within  the 
value  protected  by  statute  from  levy,  lie  was 
at  the  time  keeping  himself  hidden  to  avoid 
a  criminal  prosecution,  but  was  occasionally 
seen  in  the  county.  His  family  were  sitaying 
temporarily  with  bis  brother,  on  account  of 
the  sickness  of  his  wife,  whom,  however,  he 
occasionally  met  at  their  regular  place  of  resi- 
dence. Held,  that  these  facts  did  not  show 
that  he  had  changed  or  lost  his  residence,  or 
ceased  to  be  a  householder,  in  such  sense  as  to 
deprive  him  of  the  privileges  of  the  statute 
exempting  such  property  from  levy.— Norman 
v.  Bellman.  10  Ind.  Iftf!. 


[b]  (8np.l8U;) 

One  who,  with  his  family  and  part  of 
bis  household  goods,  leaves  the  state  for  gov* 
ernment  service  in  one  of  the  territories,  with 
the  intention  of  returning  when  such  service 
shall  terminate,  is  not  a  "resident  honaebold- 
er,"  within  the  meaning  of  Rev.  St.  1881,  i 
703,  exempting  certain  property  of  "resident 
householders"  from  execution  sale.  —  Itosa  t. 
Banta,  140  Ind.  120,  34  N.  E.  8<S,  39  N.  E. 
732. 

[c]  (A»p.  1897) 

Where  a  guardian  who  was  a  resident 
householder  entitled  to  an  exemption  under  Rev. 
St.  181U.  I  715  (Uomer's  Rev.  St.  1897,  f 
70.'!),  embexzled  funds  of  the  ward,  and  judg- 
ment was  obtained  against  him  therefor,  but 
no  prosecution  was  instituted,  and  he  abscond- 
ed and  his  whereabouts  were  unknown,  be  did 
not  lose  his  domicile,  and  his  wife,  therefore, 
might  claim  an  exemption  in  his  behalf,  under 
Rev.  St.  18&t,  I  727  (Homers  Rev.  St.  1807, 
S  715).— Green  t.  Simon,  46  N.  E.  603,  17  Ind. 
App.  360, 

For  Cases  fboh  Otjier  States, 

See  23  Cent.  Dio.  Exemp.  f  33. 

See,  also,  18  Cyc.  p.  1407. 

S  30.  SnrriTinK  husband,  wife,  eUldvea, 
or  next  ot  kin. 

[a]    (Sup.  1892) 

Where  in  some  parts  of  the  record  of  pro- 
bate proceedings,  setting  apart  to  the  widow 
property  claimed  as  exempt  from  decedent's 
creditor,  a  widow  is  named  "Tobetha."  and  in 
others  "Delilah  Parker,"  but  in  all  cases  she  is 
mentioned  as  the  widow  of  James  I'arker,  it 
sufficiently  appears  that  the  name  "Tobetha" 
was  a  clerical  mistake,  and  that  the  person 
named  was  the  widow  of  James  Parker. — 
Threlkeld  v.  Allen,  32  N.  E.  570,  133  Ind.  429. 

For  Cases  from  Other  States, 
See  23  Gent.  Dig.  Exemp.  S  34. 
See,  also,  18  Cyc.  p.  1400. 


(C)  PROPERTY  AND  RIGHTS  EXEMPT. 

S  3 1 .  General    ezemptlona    of  personal 
property, 
[a]   (Sop.  1884) 
Though  a  debtor  may  allow  property  ex- 
empt from  execution  to  be  levied  on  and  sold, 
the  property  which  may  he  taken  on  execution 
not  by  permission  of  the  debtor,  but  in  spite  of 
him  and  by  force  of  law,  is  alone  subject  to 
execution.— Stmpkins  v.   Smith.  94  Ind.  470. 

S  32.  Property  within   general  exemp* 
tion. 

Fob  Casks  from  Other  Statks. 

See  23  Cknt.  Dig.  Exomp.  SS  'tTh-liU,  74. 
See.  also,  18  Cyc.  pp.  1410.  144.".. 
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1 33.  —  Mature  in  ceneraL 

W     (App.  1891) 

There  is  no  rule  of  law  which  prescribes 
to  a  debtor  what  kind  of  property  be  shall  or 
Bball  not  claim  as  exempt. — Coppage  t.  Gre^, 
27  X.  E.  570,  1  Ind.  App.  112. 

Fob  Cases  Faou  Otiieb  f^TATES, 
See  23  Cettt.  Dig.  Exemp.  S  35. 

i  36.  Amount  of  exeaiptioa  and  Talne  of 
property. 
M    (Sap.  i8$i) 

Where  a  debtor  has  not  $300  worth  of 
propert>-,  and  all  be  baa  is  personalty,  it  does 
not  become  subject  to  the  lien  of  the  execution. 
— Godman  v.  Smith,  17  Ind.  152. 

[b]  (Sop.  ISTO) 

Where  husband  and  wife  are  living  togeth- 
er, and  the  property  of  the  husband  is  not  of 
the  value  of  $300,  and  the  wife  is  the  owuer 
of  the  property  levied  on  under  an  execution, 
■nd  is  the  real  debtor  in  the  judgment  and  ex- 
ecution, she  may,  under  Act  1852  (2  Gav,  & 
11.  St.  p.  367).  providing  for  an  exemption  of 
property  to  the  value  of  ^00  to  a  resident 
householder,  claim  her  individual  property  to 
the  extent  necessary  to  make,  with  the  hus- 
band's, the  amount  o(  ¥300.— Crane  v.  Wag- 
(Toner.  33  Ind.  83. 

[c]  (Sup.  1897) 

The  mere  fact  that  a  debtor  has  less  than 
$000  worth  of  property  does  not  withdraw  it 
from  the  Hen  of  a  judgment  or  execution  in 
the  bands  of  an  oflScer.— Moxs  v.  Jenkins,  140 
Ind.  580,  4.">  X.  B.  78f>. 

[4]     (Sup.  189T) 

Under  Homer's  Rev.  St.  1897,  S  734.  pro- 
viding that,  in  ascertaining  the  value  of  ex- 
empt property,  the  sheriff  shall  "appraise  the 
pnijK'rty  according  to  its  cash  value  at  the  time, 
deducting  liena  and  incumbrances,"  the  value 
of  the  land  for  the  purpose  of  exemptions  is 
its  value  over  and  above  the  incumbrances.— 
dtizens'  State  Bank  of  Noblesvllle  T.  Harris, 
48  X.  E.  850,  140  Ind.  208. 

[e]     (Sop.  1898) 

Code  Civ.  Proc.  |  243.  as  amended  by  Acts 
lat".  p.  234  (Homer's  Rev.  St.  18!)7,  fi  0.'.!)). 
limiting  the  exemption  of  the  wages  of  house- 
holders against  garnishment  to  $25,  and  pro- 
viding that  no  exemption  as  against  garnish- 
ment shall  be  allowed  save  as  therein  provided, 
does  not  apply  to  resident  householders,  who 
are  entitled  under  Bums'  Rev.  St.  18tl4.  S  715 
(Horner's  Rev.  St.  1897,  §  703),  to  an  exemp- 
tion of  9(XM).~-Hart  v.  O'Rourke,  51  X.  E.  330, 
151  Ind.  205. 

For  Cases  fbom  Otiieb  States, 
See  23  Cent.  Dig.  Exemp.  |  39. 
See.  also,  IS  Cyc.  p.  1380. 


S  60.  Life  laswramee. 

M  (Snp.  1886) 
Rev.  St.  1881,  §  3848,  providing  for  the 
exemption  from  the  claims  of  creditors  of  bene- 
fits in  certain  mutual  benefit  associations,  ap- 
plies only  to  corporations  organized  under  the 
laws  of  Indiana. — Presbyterian  Mut.  Aasur. 
Fund  V.  Allen,  106  Ind.  593,  7  X.  E.  317. 

For  Cases  fbom  Other  States. 
See  23  Cent.  Dig.  Exemp.  S  75. 
See,  also,  IS  Cyc.  p.  143C. 

S  S3.  Proeeedi  of  ezempt  property. 

For  Cases  from  Otiieb  States, 

See  23  Cent.  Dig.  Exemp.  SS  TiWMK 
See,  also,  IS  Cyc.  pp.  1443,  1444;  note, 

10  L.  R.  A.  S3;  note,  06  Am.  St.  Rep. 

381. 


9  58.  ^—  Property  puekased  with 
empt  uoney. 
M     (Sap.  1882) 

Property  purchased  by  a  pensioner  with 
pension  money  is  not  exempt.— Cavanaugh  v. 
Smith,  84  Ind,  380. 

[b]    (Sup.  1S86) 

Pension  money  from  the  United  States 
stands  upon  the  same  footing,  after  it  is  re- 
ceived by  the  pensioner,  as  other  money;  and 
property  purchased  therewith  is  as  liable  to 
execution  as  any  other  property. — Faurote  T. 
Carr,  0  X.  E.  350,  108  Ind.  123. 

For  Casi'^s  from  Otiieb  States, 
See  23  CEifT.  Dio.  Exemp.  i  SO. 

§  59.  Ownership  or  poauuloii  of  prop- 
erty in  ceneral. 

[a]  (Sup.  1882) 

One  who  has  in  good  faith  sold  property 
claimed  as  exempt,  and  subsequently  rescinded 
the  sale  and  regained  poKsession.  may  still  claim 
such  property  as  exempt.— Boesker  v.  IMckett, 
81  Ind.  554. 

[b]  (Snp.  1899) 

When  a  conveyance  Is  set  aside  as  fraud- 
ulent at  the  suit  of  vendor's  creditors,  the  title 
does  not  revest  in  the  vendor  so  as  to  give  bim 
a  right  to  exemptions  therein,  under  Burns* 
Rev.  St.  S  715  (Rev.  St.  18H1,  fi  lOH;  Homer's 
Rev.  St.  I  703),  providing  that  property  not  ex- 
ceeding $000,  owned  by  resident  householders, 
"shall  not  be  liable  to  sale  on  execution  or  any 
other  final  process  from  a  court  for  any  debt 
growing  out  of  or  founded  upon  a  contract." — 
MoXaUy  v.  White,  54  N.  E.  704,  56  N.  E.  214. 
154  led.  168. 

Fob  Cases  fbou  Otbeb  States, 
See  23  Cert.  Dig.  Exemp.  |i  81. 
See,  also,  18  Cyc.  pp.  1382'138tt;  note,  32 
Am.  Dec.  242. 
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S  61.  Partnership  property* 

[a]    (8bp.  1880) 
One  partner  cannot  claim  as  exempt  part* 
nership  property  mortgaged  by  the  partnership 
to  secure  a  partnership  debt— Love  Blair, 
72  Ind.  281. 

[b]  Partnership  property  cannot  be  claimed 
and  held  by  a  member  of  the  firm  as  exempt 
from  execution.— (Sup.  1881)  Smith  v.  Ilarrio, 
76  Ind.  104;  (1884)  State  ex  rel.  Talhatt  v. 
Emmons,  99  Ind.  452. 

Ic]  (8np.  1885) 
Partners  who  have  made  an  assignment 
for  the  benefit  of  creditois  cannot  claim  that 
any  part  of  the  partnership  property  be  set 
apart  to  them  as  exempt  from  execution. — Ex 
parte  Hopkins,  104  Ind.  157,  2  X.  E.  587. 

[d]  (Sap.  1SS9) 

Where  the  joint  interest  in  the  partnership 
property  is  severed  by  the  sale  of  one  of  the 
partners  to  the  other  of  his  interest  in  the  re- 
maining property,  it  is  no  longer  firm  property, 
and  the  debtor  has  the  right  to  an  exemption. — 
Goudy  V.  Werbe.  10  N.  E.  764,  117  Ind.  154, 
3  L.  R.  A.  114. 

WTiere,  before  creditors  of  an  insolvent 
firm  acquire  a  lien  on  its  property,  the  firm  is 
dissolved  in  good  faith,  one  of  the  members 
purchasing  all  the  firm  property,  and  assuming 
all  the  liabilities  of  the  partnership,  such  mem- 
ber  may  claim  his  exemptions  out  of  the  prop- 
erty, tbou^  he  had  no  such  right  before  the 
dissolution,  and  the  firm  creditors  cannot  ob- 
ject to  the  conveyance  as  fraudulent.— Id. 

[e]  (App.  1891) 

Execution  on  a  judgment  against  a  part- 
nership was  issued  and  placed  in  the  hands  of 
an  officer  prior  to  a  dissolution  of  the  partner- 
ship and  division  of  the  property  thereof  be- 
tween the  two  partners.  After  such  dissolu- 
tion and  division  the  execution  was  levied  on 
the  share  of  the  property  allotted  to  one  of  the 
partners.  Held,  that  such  partner  was  not 
entitled  to  claim  the  same  as  exempt  from  levy 
under  the  execution  in  question. — State  ex  rel. 
Miller  v.  Day,  3  Ind.  App.  155,  29  N.  E.  436. 

For  Cases  fbom  Otheb  States, 

See  23  Cent.  Dig.  Exemp.      83-87;  ffl 

Cent.   Dig.   Insolv.  g 
See,  also,  18  Cyc,  pp.  1383-1385;  note.  27 

Am.  Bep.  247 ;  note,  1  Am.  St.  Rep.  593. 


(D)  LIABILITIES  ENFORCEABLE 
AGAINST  EXEMPT  PROP- 
ERTY. 

i  62.  ExeeptlfHU    fri»    •nmptloms  In 
ceneral. 

[a]    (8ap.  1868) 
Acts  1843,  p.  S2,  I  2.  provides  that  when- 
ever the  state  bank  shall  discount  any  bill  pre- 
pared to  be  discounted  in  said  bank,  and  Judg- 
ment shall  be  recovered  thereon,  no  appraise- 


ment or  valuation  shall  be  required  or  allowed 
before  the  sale  of  the  property,  which  may,  on 
being  duly  advertised,  be  sold  to  the  highest 
bidder.  Held  that,  as  the  intention  of  the  legis- 
lature was  to  sell  without  appraisement  only 
upon  such  paper  as  was  prepared  for  the  pur- 
pose and  intended  by  the  parties  to  be  dis- 
counted in  the  bank,  where  a  bill  was  not 
drawn  to  be  discounted  at  the  state  bank  or 
its  branches,  but  generally  to  raise  money 
wherever  it  could  be  done,  but  was  discounted 
at  the  state  bank,  the  case  was  not  within  the 
pi-ovision  of  the  statute.— State  Bank  of  In- 
diana v.  Holland,  11  Ind.  150. 

[b]  iSnp.  1903) 
Under  Bums'  Rev.  St.  1!)01,  {  715  (Rev. 
St.  1881,  i  703:  Homer's  Rev.  St.  1001.  J 
703),  a  resident  householder  can  claim  an  ex- 
emption of  his  property  from  sale  on  execution 
or  other  final  process  from  a  court  only  when 
such  execution  or  other  process  is  issued  on  a 
judgment  for  a  debt  growing  out  of  or  founded 
on  contract,  express  or  implied.  Bums'  Rev. 
St,  1001,  §  6076  (Rev.  St.  1881,  {  4951;  Hor- 
ner's Rev.  St.  1901,  §  4951),  provides  that  any 
person  betting  on  any  game  and  losing  may  re- 
cover the  amount  lost  by  action  at  any  time 
within  six  months  thereafter.  Section  0678 
(4953)  provides  that  if  the  losing  party  shall 
not,  within  the  time  fixed  in  section  6670 
(4951),  sue  for  the  money  lost,  it  shall  be  the 
duty  of  the  prosecuting  attorney,  on  informa- 
tion filed  with  bim,  to  sue  for  and  recover  the 
same  in  the  name  of  the  state,  with  costs  of 
suitr  from  the  winner,  for  the  benefit  of  the 
wife  or  minor  children,  if  either  be  living,  of 
the  loser,  and,  in  case  there  shall  be  no  such 
wife  or  minor  children,  then  for  the  benefit  of 
the  common  schools.  Held,  that  the  state's 
right  to  recover  depends  on  the  statute  alone, 
and  that  one  winning  at  gambling  is  not  enti- 
tled to  the  benefi,t  of  the  exemption  law  as 
against  an  execution  issued  on  a  judgment 
against  him  in  its  favor. — State  ex  rel.  Kelly 
V.  Morgan,  67  N.  E.  186,  160  Ind.  474. 

For  Cases  fbou  Otueb  States, 
See  23  CEnT.  Dia.  Exemp.  i  88. 

§  63.  Ststntor?  prerlslona. 

[Bl    (Snp.  1864) 

Under  2  Gav.  &  H.  St.  p.  220,  a  judgment 
rendered  in  a  suit  on  a  guardian's  bond  is  col- 
lectible without  the  benefit  of  the  valuation  or 
appraisement  laws;  and  said  statute  applies 
to  bonds  executed  before,  as  well  as  after,  its 
I>assage.— Potter  v.  State  ex  rel.  Thompson,  23 
Ind.  607. 

Fob  Cases  fboh  Other  States, 
See  23  Cent.  Dio.  Exemp.  f  89. 

$ 64.  Eneption  of  pi'w  BilillBg  linblU- 
ties  amd  liens. 

[a]    (Snp.  1886) 
A  devisee  of  land  upon  which  a  judgment 
in  favor  of  a  creditor  of  the  devisor  has  been 
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declared  to  be  a  Hen  cannot  claim  It  as  exempt 
from  execution.— OraTes  t.  GraTes,  106  Ind. 
118,  6  N.  E.  879. 

lb]  (App.lWS) 
A  mortgagor  after  the  sale  of  property  un- 
d«r  forvclosore  proceedings  is  not  entitled  to 
claim  big  exemption  as  a  resident  bousefaolder 
ODt  of  tbe  remainder  of  the  proceeds  derived 
from  tbe  sale  before  tbe  entire  decree  has  been 
satisfied.— Broeker  t.  Morris,  42  Ind.  App.  417, 
85  N.  B.  982. 

Fob  Cases  fboic  Otheb  States, 

See  23  Cent.  Dig.  Exemp.  |  90. 
See,  also,  18  Cyc.  p.  13S3. 

iTS.  UabUlties   laonrnd   la  fldnoiarr 
eapaolty. 

Retroactive  effect  of  statntory  provisions,  see 
ante,  |  63. 

[a]  In  a  iniC  on  the  bond  of  a  goardian,  the 
conrt  may  add  10  per  cent,  damages  to  tbe 
amount  found  against  the  latter,  and  order  it 
to  be  collected  without  relief  from  valuation 
lavs.— (Sup.  WB4i  Potter  t.  State  ex  rel. 
TbompeoD.  23  Ind.  B5<^  607;  (1879  Bescher 
T.  State  ex  rel.  Hammann,  63  Ind.  802. 

Cb]    (App.  1897) 

Rev.  St  1894,  S  2691  (Homer's  Rer.  St. 
1897,  {  2527),  declares  that  a  suit  on  a  guard- 
ian's bond  Is  governed  by  the  law  regulating 
•nits  on  bonds  of  execntoTs  and  administrators 
(sections  2614,  2615,  Rev.  St  1894;  sections 
2459,  2460,  Homer's  Rev.  St  1897),  which  pro- 
vides that  the  measure  of  damages  in  snch  suits 
is  the  value  of  the  prt^rty  converted  by  the 
representative,  with  interest,  such  exemplary 
damages  as  tbe  jury  may  be  willing  to  give, 
and  10  per  cent  of  the  whole  amount  assessed, 
but  contains  nothing  as  to  whether  tbe  repre- 
sentative may  claim  exemptions.  Held,  that  a 
suit  on  a  guardian's  bond,  which  was  set  out 
with  the  complaint  for  money  concealed  by  the 
guardian  and  converted  to  his  own  use,  was  in 
contract  within  Rev.  St  1804,  S  715  (Homer's 
Rev.  St.  1897,  S  703),  providing  for  an  exemp- 
tion as  against  debts  which  grew  out  of  or  are 
founded  on  a  contract,  and  hence  the  guardian 
was  entitled  to  an  exemption  as  against  the 
jodgment  in  said  suit— Oreen  v.  Simon,  17  Ind. 
Appu  360,  46  N.  E.  693. 

For  Cabes  fbom  Otheb  States, 

See  23  Cent.  Dio.  Exemp.  |  90. 

I  74.  LlabiUtles  for  torts. 

W    (Slip'  1867) 

Voder  Const  art  1,  S  22,  providing  that 
a  reasonable  amount  of  property  shall  be  ex- 
empt from  seizure  or  sale  for  the  payment  of 
any  debt  or  liability  hereafter  contracted,  and 
Act  Feb.  17,  1852  (2  Rev.  St.  p.  337).  provid- 
ing that  property  not  exceeding  $300  in  value, 
owned  by  a  resident  householder,  is  not  liable 
to  sale  on  execution  or  any  other  process  from 
a  court  on  any  debt  growing  out  of  or  founded 


on  a  contxact,  ezpreas  or  implied,  property  is 
exempt  to  a  debtor  onl7  In  actiona  on  contract. 
—State  ex  rel.  Haven  v.  Melogue,  9  Ind.  196. 

[b]  (Svp.  187») 

A  judgment  for  alimony  is  not  a  debt 
founded  on  contract,  and  therefore  a  debtor 
cannot  claim  exemption  of  any  property  from 
execution  on  such  a  judgment.— Menzie  T.  An* 
dersoD,  65  Ind.  239. 

[c]  (Sup.  issi) 

Under  the  statute  providing  that  an 
amount  of  property,  not  exceeding  f300  in 
value,  owned  by  any  resident  householder,  shall 
not  be  liable  to  any  sale  on  execution  for  any 
debt  growing  out  of  or  founded  on  a  contract, 
express  or  implied,  a  debtor  cannot  claim  ex- 
emption, where  judgment  recovered  was  for  a 
penalty  for  ranning  by  a  toll  gate  to  avoid  pay- 
ing toll,  since  such  judgment  is  not  founded 
on  a  contract,  within  the  statute.- Keller  v. 
HcMahan,  77  Ind.  62. 

[d]  (§«p.U81> 

An  action  to  recover  real  property  and  a 
compensation  for  Ito  use  is  aa  action  sounding 
in  tort;  and  therefore  no  property  is  exempt 
from  an  execution  Issued  on  a  judgment  in  such 
case,  under  2  Rev.  St  1876,  p.  353,  and  Acts 
1877.  p.  127,  relating  to  exemptions,  and  apply- 
ing only  to  debts  growing  out  of  or  founded  on 
contract.— Dorrell  v.  Hannah,  80  Ind.  497. 

[•]     (Sap.  1882) 

Where  the  form  of  an  action  is  tort,  and 
the  damages  found  are  therefore  such  as  result 
from  the  tort,  tbe  defendant  cannot  show,  for 
the  purpose  of  showing  a  right  to  an  exemp- 
tion, so  as  to  defeat  plaintifTs  right  to  sell 
under  the  execution,  that  the  judgment  was  in 
fact  taken  upon  a  claim  lying  in  contract,  in- 
stead of  in  tort.— Smith  v.  Wood,  83  Ind.  522. 

The  damages  recovered  In  an  action  of 
ejectment  wherein  plaintiff  alleges  that  defend- 
ant held  possession  without  right  arise  from 
tort,  and  not  from  contract ;  and  hence  no 
exemption  can  be  allowed  against  execution 
upon  a  Judgment  for  such  damages.— Id. 

[f]  (Sap.  1883) 

Where  a  widow,  by  concealing  an  antenup* 
tial  contract  whereby  she  relinquished  all  in- 
terest in  her  husbaod's  estate,  obtained  from 
his  administrator  personal  property  In  her 
right  as  widow,  and  the  administrator  obtained 
judgment  therefor,  the  judgment  wss  for  tort: 
and  no  property  was,  under  Rev.  St  1881,  | 
703,  exempt  from  the  execution  issued  upon  it. 
— Nowling  V.  Mcintosh,  89  Ind.  593. 

[g]  (Svp.  1S90) 

A  complaint  alleged  that,  plaintiff's  shoul- 
der having  been  dislocated,  defendant,  being  a 
practicing  physician,  "undertook  faithfully, 
skillfully,  and  diligently  to  treat  and  set  and 
endeavor  to  cure,"  the  shoulder,  but  conducted 
himself  so  negligently  that  it  was  permitted  to 
remain  out  of  place,  until  it  l>ecame  impossible 
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ftroperlr  to  set  and  care  It  Held,  that  the 
complBint  is  for  the  tort,  and  defendant  la  not 
entitled  to  any  exemption  on  an  execution  is- 
sued on  a  judgment  rendered  therein.— De  Hart 
V.  Ilaun,  126  Ind.  378.  26  N.  R  61. 

[b]  (§«p.l891) 

In  an  action  to  set  aside  a  sheriff's  sale 
of  land,  it  appeared  that  plaintiff  recovered  a 
judgment  upon  a  complaint  onitinK  two  causes 
of  action  in  tort  with  one  on  contract.  Held, 
that  defendant  is  entitled  to  treat  the  judg- 
ment  as  one  rendered  upon  contract,  and  to 
claim  his  exemption. — Rles  t.  McClatchey,  12S 
Ind.  12li»  27  N.  E.  m 

[l]  (Sup*  1893) 
A  sale  of  land  under  execution  will  not 
be  enjoined  on  the  Rround  that  it  is  within  the 
exemption  from  liability  for  debts  founded  on 
rontract,  (Hev.  St.  1888,  |  703,)  unless  it  is 
alleged  by  plaintiff  or  found  by  the  conrt  that 
the  judgment  on  which  the  execution  issued  was 
founded  on  contract.—  Goldthait  t.  Walker, 
134  Ind.  527.  34  N.  E.  378. 

Where  property  claimed  as  exempt  was 
seized  on  execution,  and  claimant  replevied 
same,  evidence  was  not  admissible  that  the  suit 
in  which  the  execution  issued  was  in  tort, 
where  the  complaint  therein  was  unequivocal 
as  to  the  character  of  the  cause  of  action,  since 
in  such  a  case  the  nature  of  the  cause  must  be 
determined  hy  the  pleadings.— Oreen  r.  Simon. 
46  N.  E.  693,  17  Ind.  App.  860. 

[k]     (App.  1897) 

An  action  by  a  landlord  to  recover  poases- 
fitoa  of  premises  from  a  tenant  holding  over 
after  the  termination  of  his  lease,  and  for  dam- 
ages for  tbc  detention,  brought  under  Bums' 
Pev.  St.  1894,  i  1706  (Rev.  St.  1881,  |  r>225), 
Hounds  in  tort,  and  there  are  no  exemptions  as 
against  the  judgment  for  damages,  thouxh  the 
lease,  which  is  merely  evidence  in  the  action,  is 
improperly  set  out  in  the  complaint. — Thomas 
V.  Walmer,  40  X.  B.  60o,  18  Ind.  App.  112. 

FOK  Casks  trom  Otiikb  Statks. 

See  23  Cent.  Dig.  Exemy.  j  01;  22  Cemt. 

Dir..  Kx.  &  Ad.  §  ««. 
See,  also.  18  Cyc.  p.  13S7. 

{75.  IdabiUtSe*  as  suntr. 

Ul  (8Dp.  1S8S) 
A  rettident  householder  who  becomes  re- 
plevin bait  on  a  judgment  obtained  against  a 
defendant  in  a  prosecution  for  Imstardy  Is  en- 
titled to  the  benefit  of  the  exemption  law.  The 
imdertaking  Is  a  contract,  and  possesses  all 
the  essential  requisites  thereof. — Maloney  v. 
Xewton,  85  Ind.  565,  44  Am.  Rep.  46. 

[b]    (Sap.  1883) 
The  sureties  on  a  guardian's  bond  are  not 
entitled  to  the  benefit  of  the  appraisement  laws. 
-Williams  v.  State  ex  rel.  Roberts,  89  Ind. 


Fob  Cases  fbou  Otheb  States, 

See  23  Cent.  Dig.  Exemp.  i  102. 
See,  also,  18  Cyc.  p.  1389. 

S76.  Jndcme&ta. 

M  (Sap.  USD 
Where  a  judgment  for  a  gross  amount  in- 
chtdes  a  debt  as  against  which  the  debtor's 
property  ia  exempt,  and  also  an  obligation  to 
which  the  exemption  laws  do  not  extend,  an 
officer  holding  an  execution  on  the  judgment 
may  sell  property  of  the  judgment  debtor  to  an 
amonnt  suflBcient  to  satisfy  that  part  of  the 
judgmeot  as  to  which  the  property  is  not  ex- 
empt.—Keller  V.  McMahan,  77  Ind.  GZ. 

[b]  llie  costs  recovered  in  an  action  of  tort 
are  part  of  the  judgment  for  damages,  and  are 
not  subject  to  exemption  rights.— (Sup.  1883) 
aiurch  V.  Hay,  93  Ind.  323;  (1886)  Russell  t. 
Cleary,  lOTt  Ind.  502,  5  N.  E.  414. 

[c]  A  judgment  for  the  costs  of  the  opposite 
party  is  not  a  debt  growing  out  of  a  contract, 
express  or  implied,  and  as  against  such  costs 
the  Indiana  statute  does  not  a)low  exemptions. 
—(Sup.  State  ex  rel.  Wingler  v.  Mcin- 
tosh, 100  Ind.  430;  (App.  1801)  Donaldson  v. 
Banta.  5  Ind.  App.  71.  29  N.  E.  362;  (Sup. 
1803)  Ross  v.  Same,  140  Ind.  120,  34  N.  E. 
865,  30  N.  E.  732. 

[d]  (Sap.  1SS9) 

A  judgment  creditor  does  not  obtain  any 
enforceable  claim  upon  property  which  the  law 
declares  shall  he  exempt  from  seizure. — Ray 
V.  Yarnell,  20  N.  E.  705.  118  Ind.  112. 

[e]  (Sop.  im) 

No  exemption  la  allowable  on  an  execution 
for  costs.— Rosa  v.  Banta.  84  N.  E.  865,  39  N. 
E.  732,  140  Ind.  120. 

It]     (App.  1906) 

Burns*  Ann.  St.  1901,  §  G825.  providing 
tliat  no  benefit  of  exemption  shall  he  allowe<1 
on  a  commutation  money  judgment,  coDtroIs 
such  a  debtor's  right  of  exemption,  as  agaiust 
section  715,  declaring  that  property  of  tlie 
value  of  $((00  shall  be  exempt,  and  authorizes  a 
judgment  creditor  in  a  commutation  judgment 
to  have  any  property  in  the  possession  of  a 
third  persou  belonging  to  the  debtor  applied  to 
the  payment  of  tlic  judgment.— Hob bs  v.  Town 
of  Eaton,  78  N.  K.  333,  38  Ind.  App.  628. 

For  Cases  fbom  Othrb  States, 

See  23  Cent.  Dig.  Exemp.  IS  100.  101. 

II.  TRANSFER  OR  INCUMBRANCE 
OF  EXEMPT  PROPERTY. 

Validity  as  to  creditors  or  subsequent  purchas- 
ers, see  Fbauduumt  Oonvbtances,  S  51. 

8  TO.  Power  to  tramaf  er  or  laevBibor  la 

[a]    (Sap.  1684) 

Under  2  Rev.  St.  1876.  p.  353,  providing 
that  "an  amount  of  property  not  exceeding  in 
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Titue  $300,  owned  by  any  resident  hoasebolder, 
fball  not  be  liable  to  sale  on  execution,"  the 
enmptioo  applied  to  property  owned  by  the 
jodgment  debtor  at  the  time  the  judgment  lien 
attached,  whether  afterwaids  conveyed  or  not. 
—Berry  t.  Nichols,  9&  Ind.  287. 

[b]  (Sup.  1897) 
Where  a  bona  fide  resident  hotifteholder  is 
possessed  of  less  than  |000  worth  of  property 
over  and  above  incumbrances,  he  may,  before 
sale  on  a  jiHlgment  foanded  on  contract,  con- 
vey his  equity  in  the  land  freed  from  the  lien 
of  the  judgment  or  execution. — Citizens'  State 
Bank  of  N'oblesville  t.  Harris,  48  N.  E.  856^ 
149  Ind.  208. 

Fob  Cases  from  Other  States, 

See  23  Cent.  Dig.  Exeinp.  f  VMS. 
See,  also.  18  Cyc.  p.  1440. 

1 81.  Sale  or  ezohavKa. 

M    (Sap.  1S61) 
After  $:>00  worth  of  property  has  been 
actually  set  off  to  an  execution  debtor,  he  may 
sell  it  discharged  of  the  lien  of  the  execution. — 
Godman  t.  Smith,  17  Ind.  1^. 

[b]    <Sap.  I8ST) 

Property  exempt  from  execution  is  unaf- 
fected by  execution  liens,  and  may  be  sold  or 
exchanged,  even  while  writs  of  execution  are  in 
the  bands  of  the  proper  officer.— Barnard  t. 
Bra«-n,  112  Ind.  53.  13  N.  E.  401. 

[e]    (Snp.  18S8) 

Under  Rev.  St.  3881,  |  608,  providing  that 
a  judgment  is  a  lien  on  real  estate  and  chattels 
real,  subject  to  executioo,  where  the  property 
of  a  resident  householder  at  the  time  of  rendi- 
tion of  a  judgment  is  less  thaa  allowed  by  law 
as  exempt  from  execution,  and  so  continues,  her 
grantee  takes  it  exempt  from  any  lien  of  the 
judgment  or  execution. — Dumbould  r.  Rowley, 
113  Ind.  353,  15  N.  E.  463. 

(dj    (Sap.  18S»> 

Where  land  has  been  duly  set  apart  to  a 
judgment  debtor  as  exempt,  he  may  thereafter 
convey  it  as  he  chooses,  free  from  any  lien  of 
the  judgment  or  right  of  the  judgment  creditor. : 
~-Ray  T.  Yamell,  118  Ind.  112,  20  N.  E.  703. 

[fl]     (Sap.  1907) 

After  property  has  been  set  off  by  the 
sheriff  under  the  exemption  law  as  exempt 
from  sale  on  execution,  it  may  be  sold  by  the 
judgment  debtor  free  from  the  lien  of  the  exe- 
cution and  judgment.— Moss  v.  Jenkins,  45  N. 
R  789.  146  Ind.  580. 

Fob  Cases  froh  Otoeb  States, 

See  23  Cest.  Dig.  Excmp.  |  107. 
See,  also,  18  Cyc.  p.  144«. 

fi84.  Mortcmse. 

I'eoding  execution,  see  ExECimoN,  }  115. 

Foe  Cases  from  OinKB  States, 

See  23  Cent.  Dig.  Exemp.  |  100. 

See,  also,  18  Cyc.  p.  1447. 


i  88.  BIckta  of  pwoluaers  u  to  ezenp- 

tion. 

[a]  (Sop.  1868) 

Where  a  debtor's  whole  property  is  less 
than  $300,  the  execution  creditor  and  officer 
having  notice  of  the  debtor's  intention  to  claim 
the  statute  exemption,  and  having  delayed  the 
levy  four  months,  the  exemption  will  be  en- 
forced, without  a  formal  claim,  in  favor  of  an 
intermediate  vendee.— Vandibur  t.  Love,  10  Ind. 
54. 

[b]  lSm».  USE) 

Where  a  mortgagor,  at  the  time  of  execut- 
ing the  mortgage,  had  no  property  subject  to 
execution,  the  mortgagee  could  hold  the  prop- 
erty against  an  execution  Issued  against  the 
mortgagor.— Durbin  t.  Haines,  09  Ind.  463. 

[C]     (Snp.  ISS6) 

Property  exempt  from  execution  may  be 
sold  or  given  away,  and  still  remain  exempt,  in 
the  hands  of  the  vendee  or  donee,  from  seizure 
and  sale  for  the  debts  of  the  former  owner.— 
Burdge  V.  BoHn.  106  Ind.  175,  6  N.  E.  140.  55 
Am.  Rep.  724. 

[d]  (Sup.  1SS9> 

Where  land  has  been  set  apart  to  a  judg- 
ment debtor  as  exempt,  and  is  afterwards  con- 
veyed by  him,  his  grantee  is  protected  by  the 
deed,  and  is  not  bound  to  oppose  an  issue  of 
execution  against  the  laud,  or  to  procure  ad- 
ditional schedules  to  be  filed  by  his  grantor. — 
Ray  V.  Yamell,  118  Ind.  112,  20  N.  E.  705. 

[e]  tApp.  UBl) 

A  note  which  is  exempt  In  the  bands  of  a 
husband,  as  against  a  judgment  recorared 
against  him,  will  not  be  rendered  subject  to 
such  judgment  by  an  assignment  to  his  wife.— 
Pickrell  v.  Jerauld,  1  Ind.  App.  10,  27  N.  E. 
433,  50  Am.  St.  Rep.  192. 

in     (Sup.  1897) 

The  purchaser  of  real  estate  which  the  ven- 
dor could  have  claimed  as  exempt  from  sale  on 
execution  may  maintan  an  action  to  quiet  his 
title,  if  brought  before  the  execution  sale,  but 
he  cannot  bring  auch  action  after  the  execution 
sale.— Moss  v.  Jenkins,  146  Ind.  580,  45  N.  E. 
780. 

For  Cases  prom  Other  States. 
See  23  Cent.  Dig.  Exemp.  jj  111. 
See,  also,  18  C>-c.  p.  1448. 

m.  WAITER  OR  FORFEITURE. 

S  89.  Pmtat  to  waive. 

[a]  (Sap.  1857) 

The  exemption  of  property  from  execu- 
tion ia  a  personal  right  which  the  debtor  may 
waive  or  claim  at  his  election.— State  ex  rel. 
Haven  r.  Melogue,  0  Ind.  100. 

[b]  (Sap.  1882) 

Where  the  right  of  exemption  exists,  it 

cannot  be  waived  by  contract  prior  to  the  is- 
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suing  of  an  execntion  on  the  jndgment— Ma- 
loney  v.  Newton,  85  Ind.  565;  44  Am.  Rep.  46. 

Fob  Cases  fbom  Otheb  States, 

See  23  Cent.  Dig.  Eiemp.  |  112, 
See,  also^  18  Cyc  p.  1449. 

S83.  Aetm    or    omlnioms  eonatltntlBC 
wkItw  im  senenl, 

A  written  waiver  of  "appraisement  laws" 
Is  also  a  waiver  of  the  Talnation  laws.— Vesey 
y.  Reynolds,  14  Ind.  444. 

[b]  (Sap.  I860) 
The  ^Tins  of  a  delivery  bond  by  an  exe- 

CQtion  debtor  does  not  prevent  him  from  after^ 
wards  claimioff  the  property  seised  as  exempt 
— Eltzroth  T.  Webster,  15  Jnd.  21,  77  Am.  Dec. 
7& 

[c]  (Sup.  1SS9) 
Rev.  St  i  2670,  provides  that,  where  a 

voluntary  assignment  for  the  benefit  of  cred- 
itors is  made,  It  shall  be  the  duty  of  the  ap- 
praisers to  set  off  to  the  assignor  such  articles 
of  personal  property,  or  bo  much  of  the  real 
estate  mentioned  in  the  Inventory,  as  he  may 
select,  so  that  the  same  shall  not  exceed  a  cer- 
tain amount,  and  to  specify  what  articles  of 
personal  property  and  the  value  thereof,  or 
what  part  of  the  real  estate  and  its  value,  they 
have  set  apart  to  the  assignor.  Held,  that  the 
failure  of  the-assignor  to  claim  his  exemptions 
at  the  time  and  manner  prescribed  by  the  stat- 
ute constitutes  a  waiver  thereof.— Graves  v. 
Hlnkle,  130  Ind.  1S7,  21  N.  £.  828. 

[oe]  (Avp.i8»l) 

Where  a  note  Is  exempt  fn  the  hands  of 
a  husband  as  against  a  judgment  recovered 
against  him,  and  is  assigned  to  his  wife,  the 
fact  that  the  exemption  Is  not  claimed  until 
after  the  salt  is  brought  on  the  note  and  the 
judgment  is  pleaded  as  a  set-off  does  not  devest 
the  right  to  an  exemption.— Pickrell  v.  Jerauld, 
1  Ind.  App.  10,  27  N.  E.  433,  60  Am.  St  Bep. 
192. 

in     (App.  1891) 

Rev.  St.  §  2670,  as  amended  by  Act  March 
29,  1879,  provides  that,  if  an  assignor  for  the 
benefit  of  creditors  be  a  resident  householder, 
the  appraisers  shall  set  off  to  him  such  prop- 
erty mentioned  in  the  inventory  as  be  may  se- 
lect, not  exceeding  in  value  ff>00.  Held,  that 
where  an  assignor,  a  few  days  before  the  ap- 
praisement, asked  bis  assignee  to  set  off  cer- 
tain property,  which  the  latter  promised  to  do, 
the  assignor's  failure,  by  reason  of  sickuess, 
to  be  present  at  the  appraisement  will  not 
constitute  a  waiver  of  his  right  to  such  set-off. 
— Doherty  v.  Ramsey,  1  Ind.  App.  530,  27  N. 
E.  879.  50  Am.  St  Bep.  223. 

W     (App.  1895) 

The  rule  that,  upon  an  assignment  for  the 
benefit  of  creditors,  the  right  of  exemption  is 
waived  unless,  at  tbe  time  of  the  appraisement. 


the  assignor  selects  such  property  as  he  desires 
to  have  set  off  to  him  under  Bev.  St  1894,  S 
2807  (Rev.  St.  18S1,  f  2670),  does  not  apply 
where  the  assignor  foregoes  tiie  right  of  selecting 
specific  articles  out  of  a  retail  stock  of  merchan- 
dise, in  pursuance  of  an  agreement  with  the  as- 
signee that  In  Uen  of  such  property,  he  sfaail 
have  the  proceeds  thereof  to  that  amount  in  mon- 
ey when  the  stock  is  soM.  Qraves  v.  Hlnkle 
(1880)  21  N.  E.  328,  120  Ind.  157,  distinguished. 
—Faulkner  v.  Jones,  13  Ind.  App.  381,  41  N, 
E.  830. 

in     (App.  1895) 

Failure  to  assert  a  right  of  exemption  at 
tbe  time  and  in  the  manner  prescribed  by  the 
statute  which  conf«^  such  right  is  a  waiver  of 
the  privilege.— Wagner  v.  Barden.  13  Ind.  Add. 
571,  41  N.  B.  1067. 

m    (tap.  1897) 

Under  Rev.  St  1894,  i  715,  which  provides 
that  property  not  exceeding  in  value  ?600,  own- 
ed by  any  resident  housebolder,  shall  be  ex- 
empt; and  section  725,  which  provides  that,  to 
receive  the  benefit  of  the  exemption,  a  debtor 
must  deliver  to  the  officer  holding  the  execu- 
tion a  schedule  of  ail  his  property,  as  now  pro- 
vided by  law  in  case  an  exemption  on  execu- 
tion is  daimed,— the  exemption  is  a  personal 
privilege,  vtich  is  waived  by  a  failure  to  claim 
it  before  a  sale,  and  the  officer  cannot  set  apart 
property  as  exempt  unless  he  has  received  such 
an  inventory.— Moss  v.  Jenkins,  45  N.  £.  789, 
140  Ind.  S89; 

[h]  (App.i»7) 

Where  an  execution  defendant,  who  Is  a 
householder,  fails  to  claim  his  statutory  exemp- 
tion until  after  the  property  is  sold  on  execu- 
tion, he  waives  his  right  to  such  exemption.— 
Miller  v.  SwUer,  40  Ind.  App.  405,  79  N.  E. 
1092. 

[I]  (App.l»8) 
A  householder  must  claim  his  statutory 
exemption  before  a  sale  is  made  and  the  fact 
that  he  did  not  know  whether  the  property 
would  sell  for  more  than  enough  to  satisfy  tbe 
liens  thereon  is  not  a  sufficient  excuse.— Broek- 
er  V.  Morris.  42  Ind.  App.  417,  85  N.  E.  »i2. 

Fob  Cases  fbom  Otheb  States, 

See  23  Cent.  Dio.  Exemp.  Sg  116,  117. 
See,  also.  18  Cyc.  pp.  1452-1454. 

i  94.  Mortffase  or  pledca  as  walTar. 

[a]    (Sop.  1858) 

Semble,  that  a  man  cannot  mortgage  land 
to  one  of  his  creditors  who  is  willing  to  give 
him  time— his  wife  not  joining  In  the  mortgage 
— and  let  his  other  creditors  sell  his  other  prop- 
erty to  pay  their  claims,  and  then  select  the 
mortgaged  property  as  exempt  from  execution, 
as  against  the  mortgagee,  when  he  shall  seek 
to  foreclose,  as  well  as  against  the  other  cred- 
itors; nor  can  the  right  to  select  a  portion 
out  of  many  articles  of  property  render  any 
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article  actually  exempt  till  the  selectioD  baa 
been  made.— Slaughter  t.  Detin^,  10  Ind.  103. 

[b]    (App.  1896) 

Where  plaintiff  io  an  actios  to  recover  the 
possesBioD  of  certain  property,  being  a  resident 
householder  end  entitled  to  the  benefit  of  the 
exemption  laws  after  the  levy  and  before  sale, 
presented  to  the  sheriff  a  schedule  of  all  hia 
property  of  every  description  whatever,  and  de- 
manded that  the  property  be  set  otF  to  him  as 
exempt  from  execution,  and  it  was  appraised 
as  leqaired  by  law,  but  the  sheriff  refused  to 
aet  it  off  to  him,  the  plaintiff  was  entitled  to 
have  the  property  set  off  to  him  as  exempt  from 
execution,  and  the  fact  that  It  was  mortgaged 
did  not  deprive  him  of  the  right,  and  the  de- 
fendants were  in  the  wrong  in  retaining  the 
possession  of  the  property,  and  could  not  shield 
tbemselves  behind  a  condition  broken  of  the 
mortgage,  for  that  was  a  privilege  personal  to 
the  mortgagee  alone.— Adams  v.  Hessian,  39 
N.  B.  630,  11  Ind.  App.  308. 

Fob  Gasbs  tbou  Othgb  States, 

See  23  Cent.  Diq.  Exemp.  |  118. 
See.  also.  18  Cjc.  p.  1452. 

I  05.  OoBseat  to  lavy  «mfl  sale* 

[a]     (9np.  1860) 

The  giving  up  of  property  to  an  officer  on 
execution  is  not  a  waiver  of  the  right  of  de- 
fendant afterwards  to  claim  it  as  exempt.— Eltz- 
rotb  T.  Webster,  15  Ind.  21,  77  Am.  Dec.  78. 


Fob  Cases  fbom  Other  States, 
See  23  Cekt.  Dio.  E3xemp.  | 
See,  also,  18  Cyc.  p.  1452. 


im 


1 07.  OperatlMi  ud  effeet  of  waiver. 

Fob  Cases  fboh  Otheb  SrAns. 

SxE  23  Cent.  Dig.  Exemp.  fi  121-121. 
See,  Blso^  18  Cyc.  pp.  14S0,  1460. 

1 98.  ^—  Ih  seneral. 
[a]    <S«p.  1861) 

Where  a  note  contains  ft  walTer  of  ap- 
praisement and  benefit  of  exempdoo,  it  is  not 
necessary,  when  judgment  Is  obtained  thereont 
to  render  a  separate  judgment  for  costs,  since 
the  waiTer  of  appraisement  relates  to  both 
jadgm«tC  on  the  debt  and  fOr  the  costs.- Mar- 
tindale  t.  Tibbetts,  16  Ind.  200. 

Pll    (Sup.  1878) 

A  bond  was  given  conditioned  to  hold  the 
maker  of  a  note  harmless  thereon,  and  provid- 
ed that,  on  breach  of  its  condition,  the  obligee 
should  recover  judgment  without  relief  from 
Tsloation  or  appraisement  laws.  Held,  that 
tbe  payee  of  the  note,  in  an  action  to  enforce 
the  bond,  was  entitled  to  a  judgment  without  re- 
lief.—Sonth  Side  Planing  Mill  Asa'n  t.  Cutler 
ft  Savldge  Lumber  Oo..  64  Ind.  660. 

te)    (Bop.  1B83) 

It  is  error  to  render  a  personal  judgment 
against  a  mortgagor  for  tbe  recovery  of  the 


debt  due  without  relief  from  valuation  or  ap- 
praisement laws,-  where  no  such  stipulation  is 
contained  either  in  the  mortgage  or  in  the 
notes  which  it  is  given  to  secure.— Duckwall  v. 
Kisner,  136  Ind.  00,  35  N.  E.  607. 

Fob  Cases  fbom  Other  States, 

See  23  Cent.  Dio.  Exemp.  i|  121, 124. 
See,  also,  18  Cyc.  p.  1450. 

1101.  Torfeltwre. 

Fob  Cases  frou  Other  States, 

See  23  Cent.  Dio.  Exemp.  ||  1^128. 
See,  also,  18  Cya  pp.  1458, 1460. 


eonTeyasae  or 


S  104.    FrandvleBt 

eonoealment. ' 
re]    (Sap.  1848) 

If,  between  the  rendition  of  judgment  and 
the  issuing  of  execution,  defendant  fraudulently 
conveys  all  bis  property  to  a  third  person,  and 
it  is  afterwards  levied  on  to  satisfy  the  execu- 
tion, he  is  not  entitled  to  hold  ¥125  worth  of 
the  property  exempt  from  execution.— Mand- 
love  V.  Burton,  1  Ind.  SO,  Smith,  3. 

[b]  (App.l8M) 

An  attempt  by  the  assignor  to  commit 
fraud  by  assigning  (10,200  to  another  for  his 
own  use,  a  few  days  prior  to  bis  assignment, 
will  not  effect  his  right  to  exemption,  particu- 
larly when,  subsequent  to  tbe  assigament,  he 
gave  hia  assignee  an  order  on  such  person  for 
the  money.— Doherty  v.  Ramsey.  1  Ind.  App. 
530,  27  N.  E.  879,  50  Am.  St.  Rep.  223. 

Fob  Cases  i-rou  Other  States, 

See  23  Cent.  Dio.  Exemp.  |  128. 
See,  also,  18  Cyc  p.  1458. 


IV.  FBOTEOTIOH  AND  ENFOSCE- 
MEMT  OF  BIGHTS. 

1 107.  Process  or  other  prooeedlacs  as 
acalast  wUeh  exemption  mmj 
bo  allowod. 

FOB  Cases  noH  Ottieb  States, 

Sib  28  Cekt.  Dio.  Bxemp.  H  120-134. 
See,  aUo,  18  Cyc.  pp.  1462-1465. 

(  108.           Jm  coMoraL 

[a]   (Sop.  1803) 

Where  a  judgment  was  obtained  against 
an  insolvent  owning  an  equitable  latereat  in 
land,  and  an  action  waa  brought  to  subject 
his  interest  to  the  judgment,  and  the  court 
found  that  the  insolvent  owned  personal  prop- 
erty to  the  value  of  about  $100,  and  waa  en- 
titled to  about  (200  out  of  the  value  of  bis 
equitable  interest  to  make  up  tbe  $300  to  which 
he  waa  eutitled  as  an  exemption,  and  that  he 
owed  (100  which  was  a  lien  on  the  land,  and 
the  land  was  sold  and  purchased  by  the  judg- 
ment plaintiffs,  and  they  tendered  the  amount 
of  the  lien,  but  did  not  tender  tbe  (200  ex- 
emption, an  order  to  convey  to  the  purchaser 
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the  eqaitable  estate  in  fee  was  unanthozized.— 
Smith  T.  Vaoscoten,  20  Ind.  221. 

For  Cases  fbou  Otiieb  States, 

See  23  Cknt.  Dia.  Bxemp,  129. 

S  lOB.         Imvt  of  AttMhaient  or  eKoov- 
tlon. 

Exemption  as  defense  to  attachment,  see  At- 
uchubnt,  s  227. 

For  Cases  fbou  Other  States, 

See  23  Ckht.  Dig.  Exemp.  $f  130,  131. 
See,  also,  18  Cyc.  p.  1462. 

1 112.         Foroelonro  pzooeedlaga. 

[«]    (Sv».  1880) 

The  statute  exempting  property  from  sel- 
znre  and  sale  for  debt  does  not  apply  to  cases 
where  the  debtor  Toluntaril;  conveys,  by  way  of 
mortgage,  his  property  to  the  creditor.— Lore 
V.  Blair,  72  Ind.  281. 

For  Cases  fbom  Other  States, 
See  23  Cent.  Dig.  Biemp.  {  133. 
See,  also,  IS  Cjc.  p.  14G4. 

fill3.  —  Set-off  sMd  oovmtarolalm. 

[&]     (Snp.  1882) 

A.  obtained  against  B.  a  judgment  for  an 
amount  less  than  the  Btatute  exemption.  A. 
iiad  no  property  whatever  from  which  he  could 
claim  his  exemption,  except  this  judgment. 
Held,  that  B.  could  not  set  off  against  it  a 
judgment  against  A.  which  B.  had  obtained  by 
assignment— Puett  T.  Beard,  80  Ind.  172,  44 
Am.  Rep.  280. 

[b}  (tt«p.ua6) 

In  an  action  to  have  defendant's  jadgment 
set  off  against  one  held  by  the  plaintiff,  and  for 
judgment  for  the  balance,  the  defendant  has 
a  right  to  claim  his  judgment  as  lurt  of  his 
exempticm  from  execution,  all  of  his  property, 
including  such  Judgment,  being  less  in  value 
than  $600.— Butner  t.  Bowser,  104  Ind.  255,  3 
N.  E.  S80. 

[c]    (Snp.  1888) 

Under  Rev.  St.  1881,  5  5124,  a  party  will 
not  be  permitted  to  net  off  a  judgment  heid  by 
him  against  one  held  by  a  husband  and  wife, 
where  the  husband  and  wife  claim  their  inter- 
est in  the  judgment  held  by  them  as  exempt. — 
Junker  t.  Hustes,  113  Ind.  524,  16  N.  E.  197. 

[d]  Under  Rev.  St.  1881,  i  703,  providing 
that  "property,  not  exceeding  in  value  $000, 
owned  by  any  resident  householder,  shall  not  be 
liable  to  sale  on  execution  or  any  other  final 
process,"  a  plaintiff,  whose  entire  property 
does  not  exceed  $600,  may  claim  as  exempt  the 
demand  in  suit,  and  thus  defeat  a  judgment 
pleaded  against  him  in  set-off.— (Sup.  18S8) 
Carpenter  v.  Cool,  115  Ind.  134,  17  N.  E.  260; 
(App.  1893)  Coppage  v.  Grpgg,  1  Ind.  App, 
112,  27  N.  E.  r>70. 


[e]    (Sap.  18«) 

In  an  action  on  a  promissory  note,  defend- 
ant pleaded,  by  way  of  set-off,  plaintiff's  in* 
debtedness  to  him,  exceeding  the  note  sued  on; 
to  which  plaintiff  replied  that  be  was  a  resi- 
dent householder  of  the  state,  and  had  less 
property  than  the  law  exempted  from  execu- 
tion, and  claimed  the  note  in  suit  as  exempL 
Held,  on  demurrer,  Qxat  the  reply  was  good. 
A  debtor  may  rightfully  claim  a  promissory 
note  as  exempt  from  execution,  although  the 
maker  holds  notes  or  judgments  against  him. — 
Smith  v.  Sills,  126  Ind.  206,  25  N.  E.  881. 

in     (App.  1891) 

Where,  in  an  action  oa  a  note  by  the  as- 
signee thereof,  the  assignor  was  made  a  party 
plaintiff,  and  the  proceeds  of  the  note,  were 
claimed  as  exempt  against  a  judgment  pleaded 
in  set-off  by  defendant,  and  which  had  been  ob- 
tained before  the  assignment,  the  fact  that  no 
execution  had  been  issued  on  the  judgment  did 
not  divest  the  right  of  exemption.— PickreU  v. 
Jerauld,  27  N.  B.  433,  1  Ind.  App.  10,  50  Am. 
St.  Rep.  192. 

iK)    (App.  1891) 

A  debtor  may  have  his  right  of  exemption 
against  a  set-off,  although  the  creditor  be  dead; 
Rev.  St.  1881,  §  352,  having  no  application  to 
the  case  of  an  insolvent  debtor  who  seeks  to 
have  bis  property  exempted  from  judicial  pro- 
fess,—Coppage  v.  Gregg,  27  N.  E.  570,  1  Ind. 
App.  112. 

Under  Rev.  St  1881,  i  703,  providing 
that  property  not  exceeding  in  value  $300  own- 
ed by  any  resident  householder  shall  be  exempt 
from  sale  on  execution  or  any  other  final  pro- 
cess, a  plaintiff  whose  entire  property  does  not 
exceed  $300  may  claim  as  exempt  the  demand 
in  suit,  and  thus  defeat  a  judgment  pleaded  as 
a  set-off  against  him. — Id. 

[hi    (App.  1893) 

A  debtor,  plaintiff  in  an  action  on  a  note, 
and  whose  property  does  not- exceed  $600,  may 
claim  such  note  as  exempt  against  a  note  plead- 
ed as  a  set-off  to  his  note,  and  may  do  this  by 
way  of  reply  to  the  answer  of  set-off.— Coffiug 
V.  Dungan,  6  Ind.  App.  386.  33  N.  B.  815; 
Id.,  6  Ind.  App.  388,  33  N.  E.  816. 

For  Cases  fbom  Otiieb  States, 

See  23  (^nt.  Dig.  Exerap.  |  134. 
See,  also,  18  Cyc.  p.  1463. 

§  114.  Duties  of  offioer  buiUi^c  levy. 

£a]     (App.  1901} 

Where  defendant's  land  was  advertised  for 
sale  under  an  execution  against  him,  he  cannot 
contend  that  he  was  not  afforded  an  opportuni- 
ty of  claiming  bis  exemption. — Labr  t.  Ulmer, 
60  N.  E.  1009,  27  Ind.  App.  107. 

For  Cases  fbom  Other  States, 

See  23  CTent.  Dig.  Exemp.  S  136. 
Sec,  also,  IS  Cyc.  pp.  l'Wi;i-14(;7. 
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i  lis.  KeeMslty  for  claim. 

Failure  to  make  claim  as  waiver  of  right  to 
exempdoDs,  see  ante,  |  9^ 

For  Cases  pbou  Otqeb  States, 

See  23  Cent.  Dig.  Exemp.  fS  137, 138. 
See.  also.  18  Cyc  p.  14<>7. 

1116.  —  la  comeral. 

[a]  (SMp.  UM) 

2  Gav.  &  H.  St.  p.  370  (2  Rev.  St.  p.  337), 
providing  that  no  mortgage  or  sale  of  the  real 
estate  exempt  under  the  act  shall  be  valid, 
when  executed  by  a  married  man,  unless  the 
deed  be  acknowledged  by  the  wife  in  due  form 
of  law,  such  exempti<H)  is  not  made  absolute; 
but,  where  a  mortgage  is  placed  on  exempt 
property,  it  must  be  claimed  as  exempt  in  order 
to  protect  such  ri^t. — Sullivan  v.  Winslow. 
22  Ind.  153. 

[b]  (S«p.l873} 

A  debtor,  desiring  to  have  the  benefit  of 
the  exemption,  must  claim  it  and  give  notice 
of  claim ;  and  notice  under  one  execution  does 
Dot  dispense  with  notice  under  a  different  ex- 
ecution.—Finley  T.  SI7,  44  Ind.  260. 

[e]  (Bww  1870 

Where,  on  supplementary  proceedings,  a 
finding  is  had  that  the  execution  debtor  is  a 
resident  householder,  and  that  he  has  no  prop- 
erty subject  to  execution,  except  the  amount 
exempt  by  law,  defendant  is  entitled  to  a  judg- 
ment in  his  favor  without  demanding  his  ex- 
emption.~Wallace  t.  Lawyer,  64  Ind.  501,  23 
Am.  Rep.  601. 

[d]    (Sap.  1SS2) 

If  one  would  claim  property  as  exempt 
from  le\'>'.  he  must  make  the  claim  at  the  time 
and  in  the  manner  provided  by  law. — Boesker 

T.  Pickett.  81  Ind.  554. 

[ej     (Sop.  18M) 

Where  a  judgment  debtor  would  avail  him- 
self of  his  exemption,  he  must  make  the  sched- 
ule required  by  the  statute. — Guerln  t.  Kraner, 
97  lod.  533. 

[f]  fSnp-  18S9> 

"While  it  is  true  that  the  right  to  claim 
property  as  exempt  from  execution  is  the  per- 
sonal privilege  of  the  debtor  as  such  exemption 
is  for  bis  benefit,  the  law  presumes  that  he 
will  make  such  claim. — State  ex  rel.  Hulman 
V.  Harper,  22  N.  E.  80,  120  Ind.  23. 

For  Cases  from  Other  States, 

See  23  Cent.  Dig.  Exerap,  f  137, 
See.  also,  18  Cyc  p.  1467. 

S  119.  Time  for  making;  elalm. 

Failure  to  make  claim  within  required  time 
as  waiver  of  right  to  exemptions,  see  ante, 
f  93. 


S  lift 

[a]  (Snp.  \m) 

A  defendant,  entitled  to  claim  property  as 
exempt,  may  exercise  his  right  at  any  time  be- 
fore sale.— Pate  t.  Swaon,  7  Blackf.  500. 

[b]  After  the  court  has  rendered  iinal  judg- 
ment for  the  sale  of  property  attached,  it  is 
too  late  for  the  attachment  defendant  to  claim 
it  as  exempt  from  sale.— (Sup.  1860)  State  ex 
rel.  Biddiuger  v.  Manly,  15  Ind.  8;  (1868)  Per- 
kins V.  Bragg,  29  Ind.  507;  (1883)  Haas  t. 
Shaw,  91  Ind.  38^  46  Am.  Rep.  607. 

[c]  (Sap.  1S60) 

A  mortgagor  cannot,  after  the  mortgaged 
property  has  been  ordered  to  be  sold  on  fore- 
closure, claim  the  property  as  exempt  from  ex- 
ecution.—Slaughter  V.  Detiney,  15  Ind.  49. 

[d]  (Sup.  1883) 

A  mortgagor  should  assert  his  claim  at  the 
hearing  for  the  appointment  of  a  receiver,  and 
is  not  entitled  to  claim  as  exempt  from  execu- 
tion rents  accruing  from  mortgaged  property, 
where  a  decree  has  been  rendered  adjudging 
that  the  mortgagee  is  entitled  to  the  rents,  ay- 
pointing  a  receiver,  and  directing  him  to  collect 
and  apply  the  rents  to  the  mortgage  debt. — 
Storm  V.  Ermantrout,  89  Ind,  214. 

[e]  (Sup.  1883) 

Rev.  St.  1881,  I  918  (Code  18.52,  J  101), 
provided  that  an  order  of  attachment  should 
require  the  sberifE  to  seize  and  take  into  hU 
possession  the  property  of  the  defendant  in 
his  county  not  exempt  from  execution.  Held. 
that  if  in  any  case  defendant  claimed  that  bis 
attached  property  was  exempt,  and  not  sub- 
ject to  seizure  under  an  order  of  attachment, 
it  was  necessary  that  he  should  assert  such 
claim  before  final  judgment  in  the  attachment 
proceedings.— Haas  v.  Shaw,  91  Ind.  384,  4(V 
Am.  Rep.  607.'  ' 

[f]  (Snp.  1884) 

A  judgment  defendant  may  assert  his  right 
to  his  exemption  before  levy.— State  ex  rel. 
Stalliugs  v.  Read,  91  Ind.  103. 

[g]  fSap.  1899) 

Where  the  issues  in  en  action  to  set  aside 
an  alleged  fraudulent  conveyance  have  been 
submitted,  and  the  court  bas  made  and  filed 
special  findings,  the  defendant  cannot,  by  ap- 
plication to  the  court,  raise  the  question  of  his 
right  to  exemption.— McNally  v.  White,  51  2s. 
E.  794,  50  N.  E.  214,  164  Ind.  163. 

[b]  (App.  1900) 

A  debtor  whose  property  has  been  levied 
on  under  an  execution  may  claim  his  exemi>- 
tions  at  any  time  before  the  execution  sale. — 
Stout  V.  Price,  24  Ind.  App.  360,  55  N.  £.  964, 
5G  N.  E.  857. 

For  Cases  from  Other  States, 

See  23  Cent.  Dig.  Exemp.  gfi  140-145. 
See,  also,  18  Cyc.  pp.  1473-1477. 
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S  1X0.  Form  and  rcqnisites  of  claim. 

Fob  Cases  fbom  Otiieb  States. 

See  23  Cent.  Dig.  Exemp.  140-14S. 
See,  also,  18  Cyc.  pp.  1470-1473. 

i  121.    Im  ceneraL 

[a]  Where  the  right  to  claim  an  exemption 
clearly  exists,  formal  and  technical  objection^ 
should  not  be  allowed  to  defeat  it,  if  it  has 
been  asserted  substaQtially  as  the  law  requires. 
—(Sup.  1883)  Haas  v.  Shaw,  91  Ind.  ;j84,  4G 
Am.  Rep.  607;  (188C)  Burdge  v.  BoUn,  I0t3 
Ind.  175,  6  N.  E.  140,  65  Am.  Rep.  724. 

[bl  (Apv.  1891} 
When  a  right  of  exemption  is  claimed  in 
a  pleading  in  court,  the  party  claiming  it  must 
show  that  all  the  property  of  the  debtor  does 
not  exceed  $600  in  value.— Coppage  T.  Gregg, 
27       E.  570,  1  Ind.  App.  112. 

tc]     (App.  1904) 

In  an  action  to  set  aside  a  fraudulent  con- 
veyance from  a  husband  to  wife,  the  question 
of  the  right  of  the  husband  to  an  exemption 
as  a  resident  householder  cannot  be  raised  by 
motion  to  modify,  but  should  be  presented  by 
answer  and  tendering  issue  thereon  before  trial. 
—Bass  T.  Citizens'  Trust  Co.,  70  N.  E.  400,  32 
Ind.  App.  583. 

For  Cases  fbom  Otheb  States, 
See  23  Cent.  Diq.  Exemp.  |  14a 
See,  also,  18  Cyc.  pp.  1470,  1471. 

(  122.    Affidavit. 

[a]    (Sap.  1883) 

A  wife's  affidavit  of  exemption  of  property 
from  levy,  made  in  her  husband's  absence,  is 
Dot  to  be  deemed  insufficient  for  a  trifling  and 
immaterial  informality.— Astley  t.  Capron,  80 
Ind.  167. 

n>]    (Snp.  1SS3) 

Although  a  claimant  of  exemptions  from 
execution  owns  other  property  than  that  men- 
tioned in  bis  schedule,  and  is  liable  for  perjury 
on  a  false  statement  In  the  affidavit,  he  is  not 
thereby  precluded  from  claiming  the  property 
as  exempt.— Over  v.  Shannon,  91  Ind.  99. 

WTiere  a  claim  for  exemption  is  substan- 
tially in  accordance  with  the  statute,  and  the 
schedule  is  sworn  to  as  the  statute  requires, 
the  sheriff  cannot  refuse  to  appraise  and  set 
aside  the  property  on  the  ground  of  perjury  in 
the  affidavit— Id. 

[c]     (Sup.  1884) 

A  schedule  filed  by  an  execution  defend- 
ant, to  entitle  bim  to  exemption,  is  not  l^d  be- 
cause, after  swearing  that  it  contained  SrII  my 
property."  it  omitted  "within  or  without  this 
state,"  and  in  enumerating  "goods,  credits,  mon- 
ey." etc.,  it  omitted  "rights."— State  ex  rel. 
Stallings  v.  Read,  94  Ind.  103. 

Cd]    (App.  1893) 

Rev.  St.  1881.  I  715,  provides  that,  when 
an  execntton  defendant  Is  absent  from  the  state, 


his  wife  may  make  out  and  verify  the  schedule 
of  his  property,  and  claim  and  receive  the  ex- 
emption provided  in  the  act  Bdd,  that 
where  the  wife,  in  her  affidavit  and  schedule 
filed  with  the  sheriff,  sets  out  specifically  all 
the  property,  credits,  and  rights  of  her  htia- 
band,  within  and  without  the  state,  of  which 
she  has  any  knowledge,  and  her  affidavit  con- 
tflios  in  substance  all  that  t^e  statute  requires, 
the  fact  that  she  adds  dimto  the  statement 
that  there  may  be  something  which  her  husband 
owns  in  some  other  state  of  which  she  has  no 
knowledge  will  not  defeat  the  claim  for  exemp- 
tion.—Eisenhauer  v.  Dili,  6  Ind.  App.  188,  33 
N.  E.  220. 

Fob  Cases  fbom  Other  States, 
See  23  Cent.  Dig.  Exemp.  g  148. 
See,  also,  IS  Cyc.  pp.  1471-1473. 

§  123.  ^—  InTentoir  w  sehedvle. 

Failure  to  file  schedule  as  waiver  of  right  to 

exemptions,  see  ante,  {  SB. 
Necessity  of  setting  out  schedule  In  pleading 

in  action  to  enforce  rights,  see  post,  f  147. 
Pleading  filing  of  schedule,  see  post,  I  147. 

[a]  (Sup.  I860) 

Under  the  provisions  of  the  exemption  law 
of  1852  (2  Rev.  St.  p.  336),  the  execution  de- 
fendant was  not  required  to  make  out  a  sched- 
■a\e  of  his  property,  but  only  to  point  out  to 
the  officer  the  property  he  claimed;  and  a 
claim  to  hold  all  his  property  as  exempt  from 
sale  was  good,  under  that  law,  without  a  desig- 
nation of  each  article  claimed.— Made  t.  State 
ex  rel.  Bowless,  16  Ind.  98. 

[b]  (Sup.  ISTG) 

An  inventory  presented  by  an  execution 
defendant  to  the  officer  purported  to  be  an  in- 
ventory in  the  language  of  Act  March  5,  1859, 
i  1,  as  amended  in  1861,  but  omitted  the  words 
"within  or  without  this  state."  The  affidavit 
attached  thereto  stated  that  the  foregoing  in- 
ventory contained  a  full  account  of  all  the 
property  beld  by  him  on  the  date  of  the  issuing 
of  the  execution,  and  that  none  of  said  prop- 
erty had  been  since  disposed  of,  except  certain 
articles  mentioned,  and  the  inventory  showed 
the  disposition  made  of  them  and  of  the  pro- 
ceeds. Held,  that  it  was  sufficient— Gregory 
V.  Latchem.  53  Ind.  449. 

[c]  (Sap.  U78) 

The  omission  of  articles  from  the  schedule 
of  a  judgment  drt>tor*B  personal  property  does 
not  deprive  him  of  the  right  to  claim  his  exemp- 
tions as  to  the  articles  actually  scheduled. — 
Douch  V.  Rabmer,  Gl  Ind.  64. 

A  sheriff  is  not  authorized  by  law  to  ques- 
tion the  correctness  of  schedule  of  property 
claimed  as  exempt  by  an  execution  debtor. — Id. 

Where  an  execution  debtor  presents  an  in- 
ventory and  schedule  of  property,  duly  verified, 
claimed  as  exempt,  evidence  is  not  admissthle  ia 
an  action  to  recover  the  same  to  show  tliat 
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■acb  sdiedDle  did  DOt  include  all  bit  propertf. 
-H. 

[d]  (S«v.UH) 
Where  ma  officer  is  med  by  an  ezecutloB 
creditor  for  Cailnre  to  seiie  property  on  execu- 
tion, and  it  appears  that  the  officer  has  ac- 
cepted in  good  Mfh  a  schedule  from  the  debtor^ 
die  sdiednle  will  receive  a  liberal  constmction, 
not  <«ly  In  behalf  of  the  defendant,  but  also  of 
the  office.— State  ez  rel.  Stallings  t.  Read,  94 
Ind.  103. 

The  caption  of  a  debtor's  schedule  of  ex- 
empt property  was  as  follows :  "Schedule  of 
property  belonging  to"  the  debtor— followed  by 
a  date  which  was  followed  by  a  specific  descrip- 
tion of  the  property,  which  was  followed  by  a 
sworn  statement  reciting  that  the  debtor  swore 
tliat  the  foregoing  was  a  complete  schedule  of 
all  his  property  owned  and  belonging  to  him  on 
the  specified  date,  and  tbat  he  bad  not  sold  any 
property  since  that  date  to  the  present  time 
other  than  that  acconnted  for  in  the  schedule. 
Held,  that  the  schedule  sufficiently  showed  that 
the  debtor  had  not  disposed  of  any  property 
since  the  date  of  the  innance  of  the  writ  of 
ezecotion. — Id. 

Where  the  sworn  statement  following  a 
debtor's  scbednle  of  exempt  property  recited 
that  the  debtor  did  swear  tbat  the  foregoing 
was  a  full  and  complete  schedule  of  all  his 
pn^rty  "real  and  personal,  goods,  credits, 
moneys  and  effects  and  choses  in  action,"  the 
schedule  was  not  defective  for  failure  to  con- 
tain, after  the  word  "money"  in  the  statement, 
the  words  "or  on  deposit,"  nor  was  It  bad  for 
foilure  to  ase  the  word  "rights."— Id. 

Where  a  debtor's  schednle  of  exempt  prop- 
erty describes  all  the  property  owned  by  the 
debtor  on  the  day  of  the  issuance  of  the  writ 
of  OKcation  and  shows  that  be  still  owned  it 
at  the  time  the  schednle  was  executed,  the 
schedule  is  not  open  to  the  objection  that  it 
does  not  state  that  the  debtor  had  not  disposed 
of  any  property  since  the  date  of  the  Issuance 
of  the  writ.— Id. 

[•]    (Sap.  1SS1) 

In  an  action  to  set  aside  a  sale  of  land 
which  bad  been  set  apart  as  exempt  from  ex- 
ecution, a  schedule  describing  the  property  as 
"a  life  estate  in  a  house  and  two  tots  in  A.," 
with  an  affidavit  that  plaintiff  owned  no  other 
property,  was  sufficient.— Baridey  v.  Blahon,  95 
lod.  101. 

m    (App.  1S91) 

When  a  right  of  exemption  is  claimed  in 
a  pleading  in  court,  it  is  only  necessary  tbat 
the  party  who  pleads  the  exemption  shall  file  a 
statement  substantially  complying  with  the  re- 
gnirements  of  the  statute  in  a  Bchedule.-^Cop- 
page  V.'  Gregg,  27  N.  E.  070,  1  Ind.  App.  112. 

[g]    (App.  18») 

A  schedule  of  a  judgment  debtor,  claiming 
an  exemption  of  property,  Is  fatally  defective, 
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where  the  affidavit  thereto  does  not  show  that 
it  contains  all  the  debtor's  real  estate,  as  re 
qoired  by  Homer's  Rev.  SL  1897,  g  714.— Kahn 
T.  Hayes,  63  N.  B.  430,  22  Ind.  App.  182. 


8  125.  Appraisement. 

Waiver  of  appraisement  as  waiver  of  right  to 
exemptions,  see  ante,  {  93. 

M  (a«p.U68) 

Where  an  execution  deftedant  claims  land 
as  exempt  from  exeeutitoi,  and  selects  a  free- 
holder as  an  appraiser,  and  such  freeholder  is 
not  a  householder,  the  sheriff  must  choose  an 
appraiser  for  him.— Slaughter  t.  Detiney,  10 
Ind.  103. 

[b]  (Sup.  1878) 

Under  2  Rev.  St  1876,  p.  35S,  f{  9-11. 
providing  that  the  officer  holding  an  execution, 
where  the  debtor  claims  property  as  exempt, 
shall  cause  the  same  to  be  appraised,  the  act 
required  of  the  sheriff  is  ministerial,  and  fae  Is 
without  discretion  in  the  matter.— Pudney  t. 
Bnrkhart,  62  Ind.  17a 

[c]  (Sap.  USl) 

Under  an  exemption  statute  providing  that, 
in  case  either  party  failed  to  select  an  apprais- 
er, the  same  shall  t>e  selected  by  the  officer 
holding  the  execution,  the  failure  of  a  debtor  to 
select  an  appraiser  competent  to  act  does  not 
deprive  him  of  the  benefit  of  the  statute.- 
Eelley  v.  McFadden.  80  Ind.  536. 

[d]  (S«p.  1881) 

Where  a  judgment  under  which  an  execu- 
tion sale  was  made  was  for  a  sum  exceeding 
$1,000,  more  than  $300  of  which  was  collectible 
under  the  judgment  without  relief  from  valua- 
tion or  appraisement  laws,  it  was  not  error  to 
make  the  sale  without  appraisement. — Hugge 
V.  Helgemeier,  81  Ind.  120. 

[•}     (Snp.  1883) 

Where  an  execution  defendant  claimed  real 
estate  exempt  in  the  manner  required  by  stat- 
ute, the  sheriff  cannot  make  a  valid  sale  there- 
of by  disregarding  the  claim  of  exemption  and 
declining  to  have  an  appraisement  of  real  es- 
tate claimed  as  exempt. — Over  v.  Shannon,  91 
Ind.  99. 

The  fact  that  peijary  was  committed  in 
swearing  to  false  schedule  will  not  give  valid- 
ity to  a  sale  of  real  estate  claimed  as  eirampt 
on  fiillure  of  the  sheriff  to  make  an  appraise- 
ment as  required  by  the  statute. — Id. 

[t]     (App.  1891) 

In  the  valuation  of  the  plaintiff's  property 
a  demand  in  suit  is  to  be  taken  at  its  real 
value,  and  not  necessarily  as  the  full  amount 
of  the  demand.— Ooppage  v.  Gregg,  1  Ind.  App. 
112,  27  N.  E.  67a 
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See  23  Cent.  Dio.  Kxemp.  |  147. 
See,  also,  18  Gyc.  pp.  1471-1473. 
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Where  a  demand  in  snit  is  daimed  as  ex- 
empt against  a  judgment  pleaded  in  set-off,  and 
in  a  reply  the  plaintiff  avers  that  all  bis  prop- 
erty does  not  exceed  the  amount  of  the  stat- 
utory exemption,  and  sets  up  a  schedule  there- 
of, it  is  not  necessary  that  the  property  t>e  ap- 
praised as  in  case  of  a  levy  under  an  execution. 
-Id. 

For  Casks  tboh  Other  States, 

See  23  Gekt.  Dig.  E^emp.  fi§  104.  Io0-153. 
See,  also.  18  Cyc.  pp.  14»U-14»2. 

S  126.  Selection. 

Failure  to  malce  claim  aa  waiver  of  right  to 
exemptions,  see  ante,  {  93. 

[a]  (Sap.  18SI) 
Where  a  levy  is  made  on  the  property  of 
a  resident  householder  entitled  to  exemption, 
he  is  not  required  to  designate  the  particular 
articles  which  he  desires  set  off  to  him  until  an 
appraisement  has  been  made,  since  until  that 
time  it  could  not  be  known  but  that  his  entire 
property  would  be  exempt,  and.  if  that  was  not 
so,  he  would  he  entitled  to  make  his  selection 
with  reference  to  the  respective  items  as  ap- 
praised.—Kel  Icy  V.  McFadden,  80  Ind.  536. 

Fob  Cases  fboh  Other  States, 

See  23  Cent.  Dig.  Exemp.  S  154. 
See,  also,  18  Cyc.  pp.  1478,  1471). 

8  128.  AU«iBent  w  umtUmm  apwt. 

Record  of  as  estoppel,  see  Estoppel,  S  '-i' 
Record  of  proceedings  aa  notice  to  purchaser 
at  execDtion  Bale,  see  ExscirrioN,  {  272. 

[ft]    (Sup.  186G) 

Where  an  execution  defendant  notifies  tbe 
sheriff  who  holds  tbe  execation  that  he  claims 
certain  property  as.  exempt  from  seizure,  and 
has  the  same  set  off  to  him,  the  property  is 
relieved  from  the  lien  of  the  execution.— Hall 
T.  Hongh,  24  Ind.  273. 

n>]    (Sup.  1879) 

Id  applying  the  exemption  act  of  March  20, 
1879,  by  tbe  terms  of  which  the  exemption 
was  not  to  extend  to  debts  contracted  before 
the  passage  of  the  act,  the  additional  $:tOO 
worth  of  property  rendered  exempt  by  the  act 
is  to  be  set  apart  from  the  bulk  of  tbe  assets, 
and  the  debtor  allowed  such  a  portion  thereof 
as  bis  debts  contracted  after  the  act  took  effect 
bears  to  the  whole  of  the  debts,  and  distributing 
the  residue  thereof  ratably  to  the  creditors 
whose  claims  arose  prior  to  the  statute  In  ad- 
dition to  what  they  may  receive  in  common 
with  the  subsequent  creditors.— O'Neil  v.  Bedc, 
GO  Ind.  239. 

Where,  on  an  assignment  being  made,  there 
are  debts  contracted  before  Act  March  20,  1879, 
increasing  exemptions  from  $300  to  $000,  took 
effect,  and  also  debt?  contracted  after  the  taking 
effect  of  the  act,  the  additional  $300  worth 
of  property  should  be  set  aside  from  the  balk 
of  the  assets,  and  the  debtor  should  be  allowed 
pud)  a  proportion  thereof  as  bis  anbseqaent 


debts  bear  to  tbe  whole  of  hia  debts,  and  tbe 
residue  thereof  should  be  distributed  to  the 
prior  creditors,  in  addition  to  what  they  may 
receive  in  c«nmoB  witb  tbe  subsequent  credi- 
tors.— Id. 

[c]    (Sap.  1884) 

Where,  in  an  action  to  set  aside  a  sherifTs 
sale  of  certain  real  estate,  the  evidence  fails  to 
show  that  the  property  in  controversy  had  been 
actually  set  apart  to  plaintiff  by  tbe  sheriff  be- 
fore the  commencement  of  the  action  as  exempt 
from  tbe  execution  under  which  it  was  after- 
wards sold  by  him,  a  finding  for  plaintiff  can- 
not be  sustained,  as  such  evidence  was  indis- 
pensable to  her  right  to  recover.— Barkley  r. 
Mahon,  95  Ind.  101. 

Fob  Cases  from  Other  States, 

See  23  Cent.  Dig.  Exemp.  t  157;  21 

fjENT.  Dig.  Execution.  |  382. 
See,  also,  18  Cyc.  p.  1482. 

S  130.  SnoooaaiT*  azemptlona. 

[a]    (Sap.  1890) 

Under  Rev.  St.  1881,  {  703.  which  allows 
judgment  debtors  an  exemption  to  the  amount 
of  $000.  It  Is  no  answer  to  a  claim  for  an  ex- 
emption that  tbe  execution  is  an  alias,  and  that 
defendant  has  been  allon'ed  au  exemption  aa 
against  the  original  execution.— (Thatten  t.  Sni- 
der, 126  Ind.  .m  20  N.  E.  100. 

For  Cases  from  Other  States, 
See  23  Cent.  Dig.  Exemp.  i  159. 
See,  also,  IS  Cyc,  p.  14S4. 

§  131.  DeHial  or  IttfHBComaat  of  xlskta. 

For  Casks  from  Other  States, 

See  23  Gent.  Dig.  Exemp.  H  100-162. 

§  133.    LeTjr  on  or  sala  of  exempt 

property, 
[a]    (App.  IfiSI) 

Where,  bnfore  the  sale  of  property  levied 
on,  the  debtor  dcMvprs  to  the  sheriff  a  schedule 
of  his  propert.v,  dt'iuandiiif;  that  he  set  off  tbe 
amount  exempt  from  sale,  and  tbe  sheriff  fails 
to  do  so,  tbe  debtor  may  proceed  against  him  for 
the  amount  of  the  exemption,  and  also  against 
the  execution  crHitor  and  purchaser,  who,  with 
full  kjiowlc<lge  of  the  rights  of  the  debtor,  re- 
ceives tbe  benefit  of  such  action  by  the  sheriff. 
— Eixeuhauer  v.  Dili,  U  Ind.  App.  ISS,  33  N.  E. 
220. 

For  Cases  pbou  Other  States, 
See  23  Cent.  Dig.  Exemp.  |  161. 

{134.  —  Evaalon  of  ezemiitlom  law. 

[a]     (Svp.  1SS5) 

Where  a  just  debt  is  transferred  outside 
tbe  state,  where,  on  account  of  different  ex- 
emption laws,  it  is  collected  witb  greater  fa- 
cility end  more  effectoally  than  it  could  bave 
been  within  tbe  state,  no  action  for  damagen 
will  lie  therefor,  though  tbe  debtor  may  have 
been  annoyed  and  put  to  additional  Inconven- 
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ience  by  such  tnmsfer,  and  tlioa^li  the  statute 
of  the  state  makei  such  tmnafer  a  misdemean- 
or.—CppinghouBo  T.  Mnndel,  108  Ind.  238,  2  K. 
E.  T19. 

p>]    (Sap.  1889) 

One  wbo  carries  a  claim  "apon  his  own 
person"  oat  of  the  state,  with  intent  to  deprive 
the  debtor,  who  is  within  its  jurisdiction,  of  the 
benefit  of  exemption  laws,  "sends"  it  out  of  the 
state,  within  the  meanins  of  Ber.  St.  18S1,  $ 
2162.  which  provides  for  the  punishment  of 
ever?  person  who,  with  intent  to  deprive  a 
resident  of  the  state  of  his  rights  under  its  ex- 
emption laws,  "sends  or  causes  to  be  Bent"  out 
of  the  state  an;  claim  against  a  debtor  within 
its  jurisdiction,  for  collection  by  garnishment. 
—State  V.  Dittmar,  120  Ind.  54,  22  N.  E.  88; 
Id^  120  Ind.  388,  22  N.  E.  299. 

[Cj    (App.  1891) 

A  creditor  who,  hj  assigning  bis  claim,  to 
a  resident  of  another  state  for  the  purpose  of 
evading  the  exemption  laws  of  bis  state,  an  act 
forbidden  hy  Rev.  St.  1881,  H  2102,  2103. 
collects  his  claim  against  a  debtor  who  resides 
in  the  same  state  with  himself  from  property 
that  would  have  been  exempt  bad  suit  been 
brongbt  in  bis  own  state.  Is  liable  therefw  to 
his  debtor  in  a  civil  action  for  damages.— 
kestler  v.  Kern,  2  Ind.  App.  488,  28  N.  E.  720. 

For  Cases  noH  Otheb  States, 
See  23  Cbstt.  Dio.  Exemp.  S  162. 
See,  also,  18  Cye.  p.  1485. 

1 135.  Motions  bmA  other  •vmmmry  rem- 

edies. 

M  (S«p.  IB92) 
Where  a  coDveyanoe  of  land  was  set  aside 
OR  tbe  ground  of  fraud,  a  motion  to  allow  de- 
fendant an  exemption  of  $300  out  of  the  proceeds 
at  tbe  sale  was  properly  refused,  where  no  issue 
was  tendered  on  the  subject  at  tbe  trial,  and  no 
eridence  offered  that  defendant  was  a  resident 
householder.— Chandler  t.  Jessnp.  132  Ind.  351, 
31  N.  E.  1109. 

Fob  Cases  fboh  Otheb  States, 
See  23  Cent.  Dio.  Exemp.  | 
See,  also,  18  Cyc.  p.  1487. 

1 136.  Nature  and  form  of  action. 

Fob  Cases  fbou  Otbeb  States, 

See  23  Cent.  Dig.  Exemp.  If  160-108. 
See,  also,  18  Cye.  ih  1489;   note,  ilO  L. 
R.  A.  S82. 

1 137.  In  KMMval. 

[a]    (8np.  18K) 

Tbe  grantee  of  land  exempt  from  judgment 
liens  and  execution  may  maintain  an  action  to 
quiet  title  against  a  Hen  by  virtue  of  a  judg- 
ment against  his  grantor,  if  the  action  is  begun 
before  sale  under  the  judgment— Citizens'  State 
BanlE  of  Noblesville  v.  Uarria,  48  N.  K.  800, 
149  Ind.  2U6. 


Fob  Cases  fboh  OrnEs  States, 
See  23  Ceht.  Dig.  Bxemp.  f  166, 
See,  also.  18  Cyc  p.  1488. 

S  138.    Replevin. 

[a]  (Snp.  1S7S) 

Where  a  sheriff  refuses  to  have  personal 
property  included  in  an  execution  debtor's 
schedule  of  property  claimed  as  exempt,  ap- 
praised as  required  by  law,  such  debtor  may 
replevy  from  Such  oflScer  personal  property  on 
the  schedule  not  exceeding  $300  in  value.— 
Doucb  T.  Rahner,  61  Ind.  64. 

For  Cases  from  Other  States, 
See  23  Cent.  Dig.  Exemp.  {  100. 
See,  also,  18  Cya  p.  1489. 

I  140.  —  Injufltlom  Im  soural. 

Is]  {Snp.1879) 

Since  under  2  Rev.  St.  1852,  p.  147 
Rev.  St.  187G,  p.  222,  |  488),  providing  that 
death  of  an  execution  defendant  after  delivery 
of  the  writ  for  service  shall  not  affect  the 
sherifTs  proceedings  thereon,  except  that  the 
absolute  allowance  of  property  to  tbe  widow 
shall  be  exempt  from  levy  and  sale,  tbe  inter- 
est of  a  widow  in  her  deceased  husband's  real 
estate  is  exempted  from  sale  under  execution 
issued  during  bis  life,  she  cannot  maintain  an 
action  to  enjoin  tbe  sale.— &Iead  v.  McFadden, 
08  Ind.  340. 

[b]  (Sap.  1S89) 

The  statute  secures  to  a  bona  fide  reM- 
dent  of  the  state  certain  property  exempt  from 
execution,  and  a  person  coming  within  its 
terms,  being  entitled  to  claim  such  property  as 
exempt  from  execution,  is  entitled  to  an  injunc- 
tion to  restrain  the  sheriff  from  selling  it.—  * 
Robinson  v.  Hugbes,  20  N.  E.  220,  117  lad. 
293,  3  L.  R.  A.  383.  10  Am.  St.  Rep.  45. 

For  Cases  from  OrtiER  States, 

See  23  Cent.  Dig.  Exemp.  fi  107. 
See,  also,  note,  30  L.  R.  A.  98. 

S  142.  Defenses. 

Fob  Cases  fbom  Otheb  States, 

See  23  Cent.  Dig.  Exemp.  Sf  163,  164. 

See,  also,  18  Cyc.  p.  1489. 

§  143,  —  In  general. 

[a]    <APP- 1893) 

Where  the  sheriff  and  the  execution  cred- 
itor have,  at  the  time  the  schedule  and  claim 
for  exemption  were  filed,  given  strong  assur- 
ances that  the  claim  would  b^  granted,  and  that 
there  would  be  no  trouble  whatever  about  al- 
lowing it,  they  are  not  in  a  position  to  urge 
technical  objections  to  defeat  tbe  right  of  ex- 
emption.—Kisenhauer  T.  Dill,  6  Ind.  App.  188, 
33  N.  E.  220. 

Fob  Cases  fbou  Otheb  States, 
See  23  C%rt.  Dig.  E^xemp.  S  103. 
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U46.  Parttefc 

[a]  (tap.  U87) 

The  grantor  and  grantee  of  land  whicb 
the  former  woa  entitled  to  claim  as  exempt 
from  execution  may  join  In  a  complaint  against 
creditors  of  the  former  who  had  obtained  jndg- 
menta,  issned  execut[<mB.  and  died  transcripts 
of  their  Judgments,  whicb  were  taken  before  a 
jostice  of  fhe  peace,  in  the  clerk's  ofltee,  prior 
to  such  conveyance,  the  former  to  have  bis 
r^ht  to  exemption  established  and  the  latter  to 
have  bis  title  qnieted.— Barnard  r.  Brown,  112 
iQd.  53,  13  N.  K.  401. 

[b]  (App.  1893) 

Rev.  St.  1881.  S  715.  provides  that,  when 
an  execution  defendant  Is  absent  from  the  state. 
luB  wife  may  make  out  and  verify  the  schedule 
of  his  property,  and  claim  and  receive  the  ex- 
emption provided  in  the  act,  and  "exercise 
all  the  rights  which  would  belong  to  her  hus- 
band were  he  prescnL"  Betd  that,  where  the 
sheriff  and  execution  creditor  fail  to  pay  tbe 
amount  of  the  statutory  exemption,  the  wife 
may  maintain  an  action  therefor,  dtber  in  her 
own  name  or  in  the  name  of  herself  and  her 
burtmnd.— Eisenhauer  v.  Dill,  tt  Ind.  App.  188, 
33  N.  E.  220. 

Fob  Cases  fbou  Otbeb  States, 
See  23  Cent.  Dig.  Exemp.  1 170. 
See.  also.  IS  Cyc  pp.  1400,  14»1. 

S147.  neadi^ 

ta]  (Sap.USn 

Under  2  Rev.  St.  p.  401,  S  71,  providing 
that,  in  replevin  before  a  justice,  affidavit  of 
plaintiff  must  state  that  tbe  property  bas  not 
been  taken  under  execution  or  other  writ 
•against  him,  an  affidavit  that  plaintiff  was  a 
resident  householder,  and  entitled  to  possession 
of  certain  personalty;  that  said  property  was 
exempt;  that  he  made  a  demand  that  it  be  set 
off  to  him,  and  defendant  constable  refused  to 
set  off  said  property  after  levy — held  insufficient. 
—Green  t.  Aker,  11  Ind.  223. 

[b]  (S«p.U81) 
An  allegation  by  one  claiming  an  exemp- 
tion of  property  from  execution,  that  "defend- 
ant filed  with  tbe  sheriff  a  schedule  of  his 
property,"  does  not  sufficiently  show  the  filing 
(tf  such  a  schedule  as  the  law  requires.— Over 
V.  Shannon,  75  Ind.  352, 

[C]    (8«P.  1884} 

In  pleading  tbe  statutory  exemption  for 
goods  seized  on  execution,  it  is  not  necessary 
for  the  execution  defendant  to  set  out  tbe  sched- 
ule.—State  ex  rel.  Stallhigs  Bead,  94  Ind. 
108. 

[d]  (S«p.  18M> 
Where  an  exemption  is  made  by  an  officer 
in  a  case  not  allowed  by  law  and  be  subsequent- 
ly sells  the  property  regardless  of  the  exemp- 
tion, tbe  facts  on  which  he  relies  in  Justifica- 
tion of  his  act  in  selling  it  must  be  especially 


pleaded  by  him.— Baricley  t.  Mahon,  05  Ind. 
101. 

[e]  {Bwp.  1884) 

A  complaint  in  replevin  for  property  claim- 
ed to  be  exempt,  which  alleged  the  filing  of  a 
schedule,  and  that  the  property  was  of  less 
value  than  $600,  but  failed  to  allege  that  tbe 
schedule  was  such  as  the  law  requires,  and  that 
the  judgment  on  which  the  execution  was 
issued,  under  wUdi  tbe  property  was  seized, 
was  founded  on  contract,  was  insufficient. — 
Xewcomer  t.  Alexander,  96  Ind.  453. 

[f]  (8«p.  1884) 

A  complaint  to  set  aside  a  sherilTB  sale 
of  property  claimed  as  exempt  should  allege 
the  filing  of  a  true  sdiedule  of  all  the  debtor's 
property,  as  required  by  Kev.  St.  1881,  H  718, 
714.— Guerin  v.  Kroner,  07  Ind.  533. 

[g]  (Sop.  1887) 

'  In  an  action  by  the  grantor  and  grantee 
of  land  which  tbe  former  was  entitled  to  claim 
as  exempt  from  execution  as  against  his  cred- 
itors, who  had  issued  executions  against  tbe 
land,  it  is  sufficient  that  tt>e  complaint  state 
the  value  of  tbe  grantor's  property  at  the  time 
of  the  filing  of  the  transcripts  of  tbe  judg- 
ments on  which  execution  was  to  be  issued,  and 
of  the  conveyance,  showing  it  to  be  exempt 
from  execution  at  the  time,  without  stating  tbe 
value  at  the  time  Of  instituting  tbe  action,  and 
no  demand  need  be  alleged. — Barnard  t.  Brown, 
112  Ind.  63,  13  N.  E.  401. 

[h]  (App.  1891) 

Where  a  demand  in  suit  is  claimed  as  ex- 
empt, in  order  to  defeat  a  judgment  pleaded  as 
a  set-off,  such  exemption  is  sufficiently  claimed 
by  a  reply  which  gives  a  schedule  ol  all  the 
plaintiff's  property,  and  avers  that  It  does  not 
exceed  the  amount  allowed  the  debtor  as  ex- 
empt.—Coppage  V.  Gregg,  1  Ind.  App.  112,  27 
N.  E.  570. 

(1}  (App.  1893) 
In  a  suit  against  an  execution  creditor 
and  the  sheriff  for  the  amonnt  of  the  statutory 
exemption,  the  fact  that  the  complaint  alleges 
that  the  debtor  filed  an  affidavit  and  inventory 
coutaining  a  full  account  of  all  bis  property 
"at  the  date  of  tbe  execution,"  while  the  stat- 
ute requires  the  affidavit  to  state  his  property 
"at  the  date  of  issuing  the  writ,"  Is  immaterial. 
-Eisenhauer  v.  Dill,  6  Ind.  App.  188,  33  N.  E. 
220. 

m    (App.  1903) 

The  tight  of  exemption  Is  ^ven  only  upon 
contracts  express  or  implied,  and,  when  such 
right  is  pleaded,  It  must  appear  that  the  jn^- 
ment  was  of  a  character  entitling  the  claimant 
to  tbe  exemption.— Franklin  Ins.  Co.  t.  Feist, 
68  N.  E.  188,  31  Ind.  App.  390. 

For  Cases  fboh  Other  States, 

See  23  GKnr.  Dio.  Exemp.  |  171;  21 

Cent.  Dio.  E^xecution,  |  730. 
See,  also.  18  Cyc.  p.  1401. 
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)148.  EvlduiM. 

[a]  (SB*.  US) 

In  a  mit  to  replevr  propertr  claJmed  to 
be  exempt  from  execution,  the  claimant  must 
prore  a  demand  to  bave  bis  property  set  off, 
that  be  famisbed  a  scbednle,  and  proved  tbe 
Tsloe  thereof^-Gtabam  t.  Cnx^t,  18  Ind. 
lift. 

[b]  lS«».U»> 

A  soffident  inventory  of  property  claimed 
M  exempt,  preseoted  to  tbe  officer  holding  the 
execution,  before  sale,  is  material  evidence  in 
an  action  by  the  execution  dMendant  against 
laid  officer  and  the  execatioo  plaintiff  to  recov- 
er ponession  of  articles  sold  by  tbe  officer  to 
tbe  execution  plaintiff,  under  such  execution, 
In  disregard  of  tbe  demand  for  their  exemption 
from  anch  sale.— Gregory  t.  Latcbem,  53  Ind. 
440. 

[c]  (Sap.  188» 

In  replevy  by  a  resident  bonseholder  to 
recover  property  levied  on  as  exempt  from  ex- 
ecQtioo,  the  burden  is  on  plaintiff  to  show  that 
die  judgment  on  which  tbe  writ  issued  was  ren- 
dered on  a  contract,  and  that  plaintiff  owned 
the  property.— Thompson  t.  Ross,  87  Ind.  156. 

[d]  (Sup.  18S4) 

In  an  action  to  set  aside  a  sale  of  exempt 
property  under  execution,  the  execution,  adver- 
tisement, and  appraisement  are  proper  evidence 
for  plaintiff.— Barkley  v.  Mabon,  05  Ind.  101. 

(el     (Sap.  UK) 

A  schedule  and  affidavit  made  by  the  wife 
of  tbe  debtor,  who  was  absent,  and  presented 
to  the  riieriff,  with  a  demand  for  exemption 
from  levy,  pursuant  to  tbe  statute,  are  admia- 
■ibte  in  evidence  In  replevin  against  tbe  sheriff 
for  goods  levied  on  by  bim  under  execution  and 
claimed  by  plidntiff  as  exempt.— Astley  v.  Cap- 
nm,  89  Ind.  107. 

If]    (Sup.  188S) 

An  execution  defendant  in  replevin  for 
pityerty  seised  must  show  that  it  was  exempt 
from  execution.— Hartlep  v.  Cole,  101  Ind.  458. 

[g]  (SSP.18M) 

Id  an  action  to  set  aside  a  sale  under  a 
judgment  on  tbe  ground  that  the  property  sold 
was  exempt,  it  must  appear  that  the  debtor 
was  a  resident  householder  at  tbe  time  the  ex- 
ecution was  in  the  hands  of  the  sheriff,  or  at 
tbe  time  of  the  sale;  and  the  fact  that  he  is  a 
resident  householder  at  the  time  of  filing  bis 
complaint  is  insufficient— Kingeu  v.  Strob,  136 
Ind.  610,  36  N.  B.  519. 

[h]  (App.  1896) 

In  attachment  a  schedule  of  the  proper- 
ty seised,  and  claimed  by  defendant  as  exempt, 
filed  with  tbe  answer  as  an  exhibit,  may  be 
looked  to  for  a  description  of  the  property,  though 
not  available  in  determining  tbe  sufficiency  of  the 
answer.— Wagner  v.  Barden,  13  Ind.  App.  671, 
41  N.  E.  1067. 


Fob  Cases  fbom  Otheb  States, 

Skb  23  Cent.  Dio.  Bzemp.  H  172-174; 

21  Cent.  Dig.  Execution,  |  781;  42 

Cent.  Dig.  Replev.  }  280. 
See,  also,  IS  Cyc.  pp.  1493,  1494. 

|16a  TvUL 
[a]  (Sap.  1883) 
In  replevin  for  proper^  alleged  to  have 
been  taken  on  execution  in  violation  of  plain- 
tiff's exemption  rights  as  a  bonseholder,  the 
court  charged:  "As  to  what  constitutes  a 
householder  within  tbe  meaning  of  the  statute,  I 
instruct  you  that  a  householder  Is  tbe  fatiier 
or  head  ot  a  family  whom  be  supports  or  as- 
sists In  supporting.  It  is  not  necessary  that 
tbe  family  should  keep  house  in  tbe  ordinary 
sense  of  that  term.  The  fother,  as  tbe  bead  of 
tbe  family,  may  put  bis  family  out  to  board, 
and  still  be  entitled  to  tbe  benefit  of  tbe  law. 
If  the  plaintiff,  at  the  time  of  the  demand  for 
exemption,  and  after  tbe  bringii^  of  tbe  suit, 
was  supporting  bis  wife  or  aiding  in  her  sup- 
port, and  was  Intending  to  continne  to  live 
with  her  and  to  return  to  Indiana  to  reside  or 
remain  permanently  or  Indefinitely  when  bis 
business  in  Colorado  was  terminated  and  fin- 
ished, then  he  was  a  householder  within  the 
meaning  of  tbe  tenn  in  tbe  statute  providing 
for  the  exemption  of  property  frmn  sale  on  ex- 
ecution." Held,  that  there  was  no  substantial 
error  in  tbe  instruction,  and  a  contention  that 
it  was  imperfect  and  ambiguous  and  not  suffi- 
ciently clear  and  full  as  a  definition  of  tbe 
term  "householder"  was  untenable.— Astley  v. 
Capron,  80  Ind.  107. 

In  replevin  for  property  alleged  to  have 
been  taken  on  executicm  in  violation  of  plain- 
tiffs exemption  rights,  the  court  chained  that, 
"as  to  tbe  nature  of  the  debt  to  satisfy  which 
tbe  property  was  taken,  the  plaintiff  introduc- 
ed no  evidence,  but  the  judgment  on  which  tbe 
execution  was  issued  was  read  in  evidence,  and 
that  shows  it  was  founded  upon  a  contract. 
This  evidence  was  introduced  by  the  defendant 
it  is  true,  but  the  plaintiff  is  entitled  to  the  ben- 
efit of  it,  as  if  be  bad  Introduced  it  himself." 
Held,  that  there  was  no  substantial  error  in 
tbe  instruction. — Id. 

In  r^evln  for  property  alleged  to  have 
been  taken  on  execution  in  violation  of  plain- 
tiff's exemption  rights,  t^e  court  charged  that 
"it  is  unnecessary  that  I  should  give  you  any 
particular  Instmctions  in  regard  to  value.  The 
evidence  is  before  you,  and  I^  in  your  judg- 
ment, you  can  determine  from  it  the  value  of 
the  property  to  a  reasonable  certain^,  It  is  suf- 
ficient. All  you  have  to  do  is  to  say  what  that 
value  is."  Held  that,  tbe  court  having  already 
told  tbe  Jury  that  the  value  of  tbe  property 
must  be  established  to  a  reasonable  certainty 
by  a  preponderance  of  tbe  evidence,  a  conten- 
tion that  tbe  Instruction  was  erroneous  as  like- 
ly to  mislead  the  jury  was  untenable.— Id. 

In  replevin  for  property  taben  by  an  of- 
ficer belonging  to  a  debtor  absent  from  tbe  state, 
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the  complaint  averred  that  the  debtor's  wife 
filed  a  schedule  claimiog  an  exemption,  as  she 
was  entitled  to  do  under  the  statute  Id  the  ab- 
sence from  the  state  of  her  husband.  The  court 
charged  that  the  affidavit  attached  to  the  !□- 
Tentory  showed  that  certain  articles  therein 
named  had  been  sold,  but  did  not  show  what 
disposition  was  made  of  the  proceeds,  but  that 
the  same  articles  were  mentioned  in  the  In- 
ventoi7  and  referred  to  by  the  affidavit  as 
marked  B.  and  evidence  of  the  value  of  the  ar^ 
ticlea  had  been  given  to  the  Ju^;  that,  if  the 
Jury  should  find  that  the  value  of  the  articles 
together  with  the  valne  of  other  property  nam- 
ed In  the  inventory  did  not  exceed  9300,  then 
that  would  be  a  sufficient  accounting  of  the  pro- 
ceeds of  the  articles  sold  to  comply  with  the 
law  in  that  respect.  Hr/rf,  that  there  was  no 
error  in  the  instruction.— Id. 

[b]    (Sup.  18SS) 

In  a  suit  to  set  off  judgments,  a  finding 
that  defendant  is  insolvent,  and  has  no  property 
subject  to  execution,  does  not  imply  a  finding 
that  all  his  other  property  does  not  amount  to 
?000,— the  exemption  In  cases  founded  on  con- 
tract under  Rev,  St.  1881,  §  703,— and  so  re- 
quire a  denial  of  relief.— Carpenter  v.  Oool,  115 
Ind.  134,  17  N.  E.  206. 

[c3     (App.  1891) 

Where  a  judgment  Is  pleaded  in  set-off 
to  plaintifTs  demand,  and  in  reply  plaintiff 
claims  his  demand  as  exempt,  and  avers  that 
all  hia  property,  of  which  he  files  a  schedule, 
does  not  exceed  the  amount  of  the  statutory 
exemption,  the  truth  of  such  averments  Is  a 
question  for  the  jury.— Coppage  t.  Gregg,  1 
Ind.  App.  112,  27  K  E.  570. 

[d]    (A.PP.  1892) 

A  finding  by  the  court  In  attadiment  pro- 
ceedings that  the  debtor  is  entitled  to  bold 
exempt  certain  personal  property  which,  when 
attached,  was  appraised  at  938.^,  and  also 
f821f  the  balance  due  on  a  note  executed  to  bim 
by  one  of  the  garnishees,  which  together  are 
worth  less  than  $600,  is  defective,  in  that  It 
does  not  contain  sufficient  facts  to  make  the 
a^regate  value  a  matter  of  computation,  and 
not  of  conjecture. — Emerson  &  Fisher  Co.  v. 
Marshall,  4  Ind.  App.  205,  30  N.  E.  1009. 

Fob  C.\8E8  fbou  Other  Siatbs, 

Sex  28  Cert.  Dig.  Exemp.  ||  173-178. 
See,  also,  IS  Cfc.  p.  1494. 


EXHIBITIONS. 

fietf— 

Agricultural  exhibltlona.  Aobioultdbe,  {  Su 
Care  of  goods  delivered  for.   Bailuent,  |  14. 
Of  railroad  tickets,  see  Cabbiebs,  | 
Thbatbbs  and  Shows. 


EXHIBITS. 

iSVc — 

Annexed  to  depositions.  Depositions,  f  68. 
Or  accompanying  statement  of  claims  against 
decedents'  estates.    Executobs  and  Ao- 

IflNISTBATOBS,  S  227. 

Or  filed  with  pleadings— 

Partition,  %  61. 

Pleading,  S  307. 
Matters  to  be  proved.  '  Equitt,  #  325.  i 
Proof  of  in  equity.    Equity,  (  385. 
Suivlementary  proceedings.  EIxecutiok,  |  387. 

EXHUMATION, 

fiTco— 

Dead  bodies.  Cemeikries,  |  21. 

Civil  liability.   Dead  Bodies,  |  0. 
Criminal  responsibility.    Dead  Bodies,  H 
7,  & 

EX  OFFICIO. 

See  Justices  of  the  Peace,  i  7. 

EX  PARTE  PROCEEDINGS. 

See— 

Appointment  of  receiver.   Receivers,  |  35. 

Habeas  Corpus. 

Insolvency,  i  21. 

Probate  of  wills.  Wills,  |  313. 

EXPECTANCY. 

See— 

Assignability.   Absionhents,  %  8. 
Inchoate  dower  interest  as.  Dowbb,  |  9X 
Ufe,  competency  of  mortality  tables  aa  evidenc«^ 
Evidence,  {  804. 
Evidence— 

Dahages,  I  167. 
Death,  {  71. 
Expert  testimony.     Evidence,   11  S08b 
643%. 

Jndid^  notice  oU   E^riDBNCB,  1 12. 
Rights  of  expectant  heirs.  Desoeht  and  Du- 

TBiBimoK,  i  ea 

Sale  by  remainderman.   Bxhaihdxbb,  |  14. 
CmisldeTatlon.  AssiainfENTa,  |  W. 

EXPENDITURES. 

Permitting,  ground  of  estoppel  in  pais,  see  Els- 
TOPPEL,  i  98. 

Br  ymrtlralmr  elmaaes  of  pemwaa. 

See- 
Assignee  for  benefit  of  creditors.  Assiair- 

IIENTS  FOB  BENEFrr  OF  GBBDITOBS,  {  257. 

Candidate  for  election  to  office.   EuBcnoirB,  f 

231. 

Cestui  que  trust  for  benefit  of  trust  estate. 

Trusts,  %  33a 
Executor  or  administrator.    Executobb  and 
Administrators,  SS  lOS-111. 
Credit  in  account.    Executors  and  Ad- 
ministrators, If  479.  484,  485. 
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Grantee,  on  pToperty  transferred  In  fnind  of 

creditors.  FaAUDUUENT  COKVITANCES.  S 
183. 

Guardtan.   Guaboian  and  Ward,  {  58. 
lomired,  liabilities  of  itunrer.   Ihbdsakci,  H 

487-489,  513. 
Trastee.   Tbdstb,  H  224-227. 

Oedit  in  accoont    Tbdsts,  S  312. 

EXPENSES. 

Agent,  reimburaement  b;  prindpal.  PBlNd- 

PAL  AND  Agent,  {  85^ 
Broker,  reimbutBement  hj  prindpal.  Bboeebs, 

!  72. 

Clerks  of  courts,  allowance  for.    GtEBKS  or 

Courts.  H  28.  29. 
ConstrnctiOD  of  bridges.   Bbidqes,  §§  9,  10. 
Drains,  contribation  by  public  autborities. 

Dkains,  I  52. 
Fences  alraig  railroad  right  of  way,  reim- 
bniaement  of  adjcrining  owner.  Kail- 
BOADB,  I  103. 
Hichways.  Hiobwats,  H  U7-119. 
Bailroad  crossings.   Baiuoads,  H  91,  94, 
102. 

Coroner's  inquest  Cobonebs,  f  21. 
COCKTIES,  H  131-139. 
Deduction  from  l^cy.  Wnxs,  S  684. 
Defrayed  by  usurper  of  public  office.  Offi- 

CD8,  i  88. 
Drainage  proceedings.   Drains,  {  38. 
Element  of  damages.   Davaoes,  (|  41-48. 
Evidence.    Damages,  |  177. 
Pleading.    Dauages,  {  160. 
Family  expenses,  liabilities  of  husband  or  wife. 

Hosband  and  Wife,  1  19. 
Funeral  expenses.   GxECuroBa  and  Aoicinis- 

TKATOBS,  I  214. 

Eaement  of  damages  for  death  cansed  by 

wrongfol  act.  Death,  {  84. 
Of  Indigent  soldiers,  sailors,  or  marines. 

ABMT  and  Navy,  S  53. 
Of  pauper.   Paupebs,  S  49. 
Highway  proceedings.    Bjohwats,  i  01. 
III^I  expenditures  by  candidates  for  election 

to  office.    Elections,  {  231. 
Keeping  property  attached.    Attachubnt,  { 
193. 

Measure  of  damages.   Damages,  {  101. 
Ml-nicipal  Cobpobatiokb,  i  2riG. 
Provisions  in  note  for  expenses  of  collection  as 

usory.    UauBT,  S  53. 
Public  improvements,  apportionment.  MuNio- 
ipai,  Corpobationb,  8S  464-474. 
Mode  and  means  of  defraying.  MuiaoiPAi< 

COBPOBATIOlfa,  I  288. 

provisions  for  defraying  In  ordinancet  reso- 
lution, or  order  for  improvement.  Uo- 
HICIPAI.  Gorpobations,  |  806. 
Sheriff  or  CMistable,  allowance  for.  Shbrots 

AND  GONfftABLES,  H  61,  66. 


Tax  sale.   Taxation,  |  G91, 
Towns,  f  43. 

Ik  partlcBlar  cItII  •etlons  m  proeecA- 

See— 

Administration.   Rxecutors  and  Adminibtba- 
TOBS,  H  108-111. 
As  claim  against  decedent's  estate.  Exbcu- 

TDBS  AND  ADMINI8TRAT0B8,  {  2ia 

Of  estate  of  ward.  Ouabdian  and  Wabd, 

I  ca 

Abbitbation  and  Awabd,  S  41. 
Bastardy  proceedings.   Bastabds,  |  7S. 
Receivership  as  prior  claim  against  property  in 

hands  of  receiver.   Receivers,  |  164. 
Record,  abstract,  or  transcript  on  appeal  as 

Items  of  costs.   Costs,  H  ^3-206. 
Sale  of  land  of  decedent   Executobs  and  Ad- 

ministbators,  i  401. 

EXPERIMENTS. 

See— 

Competency  of  evidence— 
Cbiminal  Law,  !  388. 
Evidence,  {  150k 

EXPERT  TESTIMONY. 

See— 

Compensation  of  expert  witnesses.  Witness- 
es, S  28. 

Cbiminal  Law.  H  468-47S,  477-489.  491,  494. 
Evidence,  H  605-S34,  686-066,  669-571. 

EXPIRATION. 

See- 

Attachment  levy  or  lien.  Attachment,  |  184, 
Authority  of  executor  or  administrator.  E!x- 

ECUTOBS  AND  AOHINISTBATOBB,  H  3%  33, 
35. 

Of  guardian— 

Ouabdian  and  Ward,  {|  20,  21,  24- 

26,  128. 
Insane  Persons.  |{  37,  88. 
Of  trustee.   Trusts.  {|  164-167,  160. 
Bailment,  §  22. 

Charitable  trust.   Chabities,  {  30. 
Conteacts,  S  217. 
Easements,  fS  26,  30.  33. 
Franchise  for  ferry.  Ferries,  |  aOi 
Homestead,  IS  178, 179. 
Ucense  in  respect  to  real  property.  Licenses, 
i  56. 

Mortgage  lien.  OHArrEi.  Mortgaqbs,  |  186. 
Powers,  f  13. 

RecelTnsUp.  Receivers,  H  62,  64. 
Tax  lien.   Taxation,  |  613. 
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Tem  of  agency.  Bbokebs,  {  9. 

Of  apprenticeship.   Afpbentices,  |  10. 

Of  lease  oa  tenBioatioQ  of  tenancy.  Lard- 
LOBD  ASD  Tenant,  |  93. 
Trust— 

ASSIQNUENTS  FOB  BENEFIT  OF  CBEDITOBS, 
I  187. 

Tbustb,  S  61. 
Wills,  {  686. 


EXPUNATION. 

See— 

Admissioos.   Evidence,  S  263. 

Inconsigteac;  in  atatemeots  of  witness  sought 

to  be  impeached.   Witnesses,  g  396. 
Redirect  examination  of  testimony  giren  by 

witness  on  cross-examination.   WimsaES,  | 

287. 


EXPLOSIVES. 

Scope-Note, 

[IKCIjUDES  regulation  of  manufacture,  dealing  In,  and  use  of  ezpIoslTe  substances, 
and  liabilities  for  tnjaries  therefrom  caused  by  negligence. 

[EXCLUDES  powers  of  municipalities  (see  Jftinicfinil  Corporations);  transportation 
of  articles  dangerous  to  other  goods  or  to  passengers  (see  Carriers;  Shipping);  use  ot 
explosives  constituting  a  nuisance  (see  Jiulsance),  or  for  purpose  of  malicious  Injury  to 
property  (see  yaliciom  Mischief),  or  in  flreartns  (see  Weapons) ;  steam  (see  Bteam) ;  and 
gas  (see  Qas).    For  complete  list  of  matters  excluded,  see  cross-references,  post] 


Analysis. 

§  3.  Regulations  of  manufacture,  storage,  and  sale. 
§  6.  Injuries  from  accidental  explosions. 

9.           Illegal  or  negligent  sale. 

10.           Illegal  or  negligent  use. 

§  12.  Injuries  from  blasting. 


Cross-References. 


See— 
Injuries 


from  explosion  of  steam.  iSiEAH, 


Keeping  or  use  of  articles  prohibited  in  insur- 
ance policy.   Insurance,  i  826. 
Use  in  firearms.  Wkapons. 


I  3.  BepOKtioBS  of  mMMBtmntmrp,  stor- 
«C«t  waA  sals. 

XHscrimination  In  zegalations  as  to  storage  of 
«xploeiv«fl  in  dtles,  see  MonxciPAL  Cobfoba- 

TIONS,  I  626. 
Power  of  municipality  to  regulate  storage  of 

explosives,  under  general  welfare  clause,  see 

Municipal  Gobpobaixonb,  i  695. 
Bestraining  accumulation        nltto  glycerine 

witbin  city  limits,  see  Injcnction,  |  103. 

Fob  Cases  frou  Oxheb  States, 
See  23  Cent.  Dig.  Explos.  S  1. 
See,  also,  note,  29  U  B.  A.  718;  note,  67 
Am.  St  Bep.  184^ 


I  6. 


twom.   McidMitel  oxplo- 


slons. 

Injuries  from  e^^orfon  ot  gas,  see  Gas,  H  15- 

20. 

Injuries  to  ivoperty  by  explosion  of  boiler  as 
element  of  damsge  from  breach  of  war- 
ranty, see  Sales,  I  442. 


Liability  (rf  <Aty  for  acts  of  person  using  ex- 
ploalTes  under  permit  from  dty,  see  Munici- 
pal COBPOBATIONS.  |  748. 

Ri^t  of  action  by  husband  or  wife,  or  both, 
see  Husband  and  Wife,  t  209. 

Fob  Cases  fbou  Other  Staivs, 
See  23  Cent.  Via.  Explos.  H  3-7. 
See,  also,  19  Cyc  pp.  4-7,  11-1& 

S  9.    niecal  or  BeEliccBt  s«l«. 

Damages  for  probable  consequences  of  sale  to 
child,  see  Dauaues,  {  20. 

Fob  Gases  fbou  Otiieb  States. 
See  23  Cent.  Dig.  Explos.  |  9. 
See,  also,  10  Cyc.  pp.  6,  7. 

S  in,         ZUecal  or  mecUcnt  we. 

Admlsrions  as  evidence,  see  SIvimKCE,  |  241. 
Evidence  of  similar  facts  in  action  for,  see  BT' 
IDENCE,  I  139. 
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Self-serying  declarations  in  action  for,  an  Bt- 

IDENCE,  S  271. 

Fob  Cases  fbou  Otueb  States, 
•See  23  Cent.  Dig.  Explos.  |  7. 
See,  also,  19  Cyc.  p.  7. 

I  12.  lainTles  from  bl«atlss* 

Acts  of  iodepeDdent  contractor.  Me  Masteb 

AND  Sebvant,  I  S19. 
Liability  of  city,  ko  Municipal  Cobpoha- 

TI0N8,  i  733. 
Liability  of  city  as  for  creation  of  oaiaance, 

see  Municipal  Cobpobations,  i  730. 
Liability  of  city  for  acts  of  independent  con> 

tractor,  see  Municipal  Cobpobations,  I 

751. 

Where  a  peraon,  in  quarrying  stone  near 
a  public  bigbway,  by  a  blast  of  gunpowder, 
threw  fragments  of  stone  against  a  traveler 
passiiv  on  said  highway,  whereby  he  was  in- 
jured, the  act  whldi  caused  the  Injury  being 
unlawful,  the  recovery  of  damages  for  the  in- 
Jury  cannot  be  defeated  by  the  fact  that  there 
was  no  negligence  on  the  part  of  the  person 
who  did  said  act— Wright  t.  Comptoo,  53  lad. 
337. 

Fob  Cases  fbom  Other  States, 

See  23  CutT.  Dia.  Explos.  H  9,  10;  87 

Cent.  Dig.  Neglig.  |  32. 
See,  also,  19  Cyc.  pp.  7-10,  12-1& 

EXPORTS. 

See- 
Imposition   of  duties  as  regulation  of  com- 
merce.   COMUEBCE,  I  77. 
Municipal  taxation  of  property  intended  for 
export   MumciPAL  Cobpobatioh8,  i  067. 

EX  POST  FACTO  UWS. 

Constitutional  restrictions,  see  Constitution- 
al Law,  H  197-206. 

EXPOSURE 

Bee- 

Indecent  exposure.    Obscenity,  S  3- 
Voluntary  or  unnecessary  exposure  to  danger 
as  aifecting  liability  on  accident  policy.  In- 

■UBAKCK,  S  461. 

EXPRESS  COMPANIES. 

Bee— 
Cabriebs. 

Laws  prohibiting  discrimination  as  denial  of 
doe  process  of  law.  Constitctional  Law, 
f  297. 

Liability  for  false  irapriaODment  by  ofScers  or 

agents.    False  Ikpbisonhent,  |  IS. 
Regulation  of  as  relation  of  commerce.  Gou- 

ICEBCE,  I  ei. 

Statement  of  capital  emjdoyed  in  business. 
Cobpobations,  |  649. 


Taxation  of  companies  and  property,  mode  of 
assessment  Taxation,  H  871%,  888. 

EXPRESSIO  UNIUS  EST  EXCLUSIO 
ALTERIUS. 

Construction  of  language  of  statute,  see  Stat- 
utes, I  105. 

EXPRESS  TRUSTS. 

See  Tbdsts,  H  1-61. 

EXPRESS  WARRANTY. 

See  Sales,  H  250-262,  2T6-27a 

EXPROPRIATION. 

See  Eminent  Douain. 

EXPULSION. 

See- 
Members  of  corporations.     Cobfobationb,  % 
173. 

Of  mutual  benefit  insurance  associations. 
INSUBANCE,  H  604,  748-763. 

Of  religious  societies.    Bbliqious  Soci- 
eties, IS  11,  14. 
Person  disturUng  public  assembhige.  Dis- 

TUBBANCE  OT  PVBLIO  ASSEUBLAOE,  |  17. 

Pupil.    Schools  and  School  Distbicts,  i 
177, 

EXTENDED  INSURANCE. 

Authority  of  mutual  insurance  company  to  con- 
tract for,  see  Inbubance,  i§  57,  3(>7,  671>. 

EXTENSION. 

See— 

Corporate  existence.    Cobpobations,  |  S7. 

DBAINS,  S  50. 

I^ase.    Landlobd  and  Tenant,  Si  83-02. 
Lighting    franchise.     Municipal  Cobpoba- 
tions, {  233. 
Une  of  railroad.    Railroads,  {  52. 
Mortgage  to  other  pn^rty.   Chattel  Mobt- 

GAGES,  i  126. 
Possession  to  boundaries  as  adverse.  Advebse 

Possession,  S  66. 
Term  of  court.   Coubtb,  S  66. 

Of  office  of  prosecuting  attorney.  Dis- 
trict AND  PbOSECUTINO  ATTOBNETS, 
Time  for  bringing  suit  to  foreclose  mechanic's 

lien.    Mechanics'  Lienb.  S  260. 
Time  for  filing  bond  on  appeal.    Appeal  and 
Ebbob,  S  387. 
Motion  for  new  trial.   New  Trial,  {  118. 
Notice  of  mechanic's  lien.  Mechanics' 

Liens,  f  132. 
Petition  for  rehearing  on  appeal.  Appeal 

AND  Ebs'ob,  S  833. 
Record  on  appeal   Appeal  and  Ebbob,  ( 
624. 
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Time  for^  etc.— (Cont'd). 

Statement  of  ground  for  new  trial.  New 
Tbial,  I  125. 
Time  for  payment  at  diwdiarging  sureties  oo 
bond   of   ffaaidian,     Ouabdun  and 
Wabd.  i  177. 
Of  bill  or  note.    Buxa  and  Notes,  K 

137,  139,  140,  488. 
Of  debt  as  consideration  for  mortgage. 

MOBTOAOES,  SS  25,  156. 
Of  debt  due  decedent's  estate.  EtzBCUTOBS 

AND  Aduinistbatobs,  {  S6. 
Of  insurance  premium  or  aswasment  IH- 

BUBANCE,  S§  356-368. 
Of  interest,  rests  in  computation.  Intbb- 

EST,  g  58. 

Of  mortgage  debt  as  affecting  right  to  fore- 
close.   MOBTGAQES,  §  393. 

Of  mortga^  debt  aa  dlacliarge  of  mortgage. 

MORTOAOEB,  {  300. 

Or  other  performance  as  discharge  of  guar- 
antor.   GUABANTY,  H  55,  57. 

Or  other  performance  aa  discharge  of  sure- 
ty. Fbincipal  and  Subett,  §S  103- 
106. 

UsuriouB  contract.    Ububt,  {  65. 
Time  for  performance  of  contract  for  public 
improvements.    Municipal  Cobpobations, 
{  362. 

Time  for  presentation,  allowance  and  filing  of 
billa  of  exceptions— 
Cbiuinal  Law,  |  1092. 
ExcEPTioNB,  Bill  of,  S  40. 
Of  claims  against  estate  of  decedent.  Ex- 

ECUTOBS  AND  ADMINISTKATOBS,  S  225. 

Time  for  redemption.    Mobtgages,  S  599. 

From  execution  sale.  Execution,  S  295. 
Time  for  taking  appeal— 

Appeal  and  Ebbor,  {{  352-354. 

Justices  of  tub  Feaoe,  {  155. 
Time  in  judicial  proceedinga  in  general,  review 

of  discretion.  Apfial  and  Ebbob,  |  956. 
Time  to  plead.   Pleading,  i  85. 


EXTERNAL  INJURIES. 

EtislcB  and  causes  of  loss  witiiin  accident  Insur- 
ance policy,  see  Insubanoe,  |  455. 


EXTINGUISHMENT. 

Attachment  levy  or  lien.   Atfachuent,  |  184. 

Debt— 

AccoBD  AND  Satisfaction. 
Cou  positions  with  Cbeditobs. 

COMFBOMIBE  AND  SBTTLEIIENT. 

Novation. 
Payment. 
Release. 
Ten  DEB. 

Execution  levy  or  lien.   Execution,  |  146. 

Judgment  lien.   Judoheht,  f  800. 

Liability  or  of  Interest,  in  snit  to  remove  dis- 
qualification as  witness.  Witness,  ff  112, 
113. 

License  in  respect  to  real  property.  Licenses. 

S  56. 
Lien.   Liens,  {  13. 

For  price  of  goods  sold.    Sales,  |  313. 
For  price  of  land  sold.    Vendob  and  Pub- 
CHASEB,  SI  266,  267. 
Marriage  settlement    Husband  and  Wife, 
8  33. 

Mechanic's  lien.  Mechanics'  Liens,  ||  2S1- 
240. 

Mortgage— 

Chattel  Mobtgages,  K  235-248. 
mobtoageb,  {|  298-319. 

Obligations  and  securities  of  railroad  compan- 
ies.   Railboadb,  8  174. 

Right  of  redemption.   Mobtgages,  |  290. 

Tax  lien.   Taxation,  f  514. 

Tbaoe-Habks  and  Tbade-Najces,  I  32. 
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EXTORTION 


Scope-Note. 

[INCLUDES  obtaining  or  attempting  to  obtain  from  another,  nnder  color  of  oflldal 
or  other  right,  money  or  other  property,  more  particularly  by  the  taking  or  claiming,  by 
a  public  officer,  of  illegal  or  sjEcesslve  fees  or  compensation  for  ofilclat  services,  and  acts 
of  oppression  or  other  injuries  to  person,  property,  or  rights,  committed  by  such  officer 
nnder  color  of  oflBctal  authority ;  nature  and  dements  of  the  crlmee  of  extortion  nnder 
color  of  office  or  right,  oppression,  etc.;  nature  and  exteoit  of  criminal  reqionsiblllty 
therefor;  and  prosecution  and  punishment  of  such  acta  as  public  offenses. 

[E^iCLUDES  obtftining  money  or  other  property  by  threats  (see  Threats) ;  false  per- 
sonation of  officer  or  other  person  exerdslng  special  authority  (see  FaUe  PeraofMtUm) ; 
and  civil  liabilities  of  officers  receiTlng  illegal  or  excessive  fees  (see  Officers).  For  com- 
plete list  of  matters  excluded,  see  cross-references,  post] 

Analysis, 

§   3.  Elements  of  offenses. 

§  4.           In  general. 

§  11.  Penalties  and  actions  therefor, 
§  12.  Indictment  or  information. 

§  13.   Requisites  and  sufficiency, 

§  14.  Issues,  proof,  and  variance. 

■ 

Cross-References. 

Bee- 
Civil  Ilabtlldes  of  ofBcera  receiving  illegal  or 

excessive  fees.    Ofucebs,  H  ^S,  1^29. 
Conspiracy  to  commit   Conspibact,  i  43, 

TUBEATB. 


i  3.   Elements  of  offenses. 

Fob  Cases  from  Otiieh  States, 

See  23  Cent.  Dig.  Extort.  H  a-& 
See,  also,  19  Cyc  pp.  37-39;  note.  116 
Am.  St  Bep.  446. 

S  4.   —  In  ceneralt 

A  county  treasorer  who  eitorts  and  re- 
ceives from  a  taxpayer  a  fee  as  for  a  distress 
aad  sale  of  bis  goods  for  taxes  when  none  have 
been  made,  is  guilty  of  extortion.— State  v. 
Barton,  3  Ind.  93,  95. 

Fob  Cases  frou  Otheb  States, 

See  23  Cent.  Dig.  Extort.  H  3*  ^ 
See,  also.  19  Cyc.  p.  87. 

I II..  Fenaltles  and  notloms  therefor. 
M   (Smv.  104) 

In  a  declaration  in  debt  on  the  statute 
asainst  the  clerk  of  a  circuit  court  for  receiv- 
ing unlawful  fees,  it  is  no  objection  to  the 
dedaration  that  there  are  different  fees  charg- 
ed to  have  been  nnlavfnlly  demanded  and  re- 
ceived b;  him,  all  united  In  one  suit  and 
•mounting  to  sufficient  to  give  the  clrcalt  court 
Jaiisdlction  on  the  ground  that  if  each  Item 
was  sued  for  separately,  tbey  would  all  have 


been  cognizable  by  a  justice  of  the  peace.— Jones 
v.  Bnntin,  1  Blackf.  322. 

Fob  Gases  vbou  Otheb  States, 

See  28  Cent.  Dig.  Extort  1 11 ;  43  Obitt. 

Dio.  SheriSi,  |  84a 
See,  also,  10  Oyc  pp.  44-48. 

$  12.  Indictment  or  information. 

Amendment  of  indictment,  see  InoiCTMEZiT 
AND  IitroBUAnoN,  I  169. 

Fob  Oases  fbou  Otheb  Statos, 

See  23  Cent.  Dio.  Extort.  SI  1%  18. 
See,  also,  19  Cyc.  pp.  40-42. 

I  13.           Beqnlsitea  and  anfloienoy. 

M    (Sap.  1832) 

An  indictment  for  extortion  is  insofflcient 
where  ft  does  not  state  that  notiiinf  was  due 
the  officer,  or  what  was  due,  and  what  he  took 
beyond  hia  legal  fees.— State  t.  Cofgswell,  8 
Bladtf.  54,  23  Am.  Dec  379. 

[b]  (Sn».i8«) 
In  an  indictment  against  a  constable  for 
extortion  it  is  not  necessary  to  allege  what 
sum  the  defendant  extorted^State  t.  Stotts, 

6  Blackf.  460. 
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An  indictment  charged  tbat  the  defendant, 
as  conatable,  traveled  fonr  mtlee  to  serve  an 
execution,  for  which  travel  he  was  entitled  as 
mileage  to  16  cents;  that,  corruptly,  etc.,  be 
extorted  32  cents  for  said  mileage,  whereas 
but  16  cents  were  due,  etc.  Held,  that  the 
indictment  was  valid.— Emory  t.  State,  6 
BU(^t  106. 

[d]  (tap.  wo 

An  indictmeDt  for  extortion,  chaTginx  a 
conatable  with  having  collected  more  than  was 
due  on  an  execution,  shonld  set  out  the  recital 
in  tbe  execution  diowlng  the  judgment  ou 
which  tbe  execution  isaued,  and  the  names  of 
both  parties  to  the  execution  should  be  alleged. 
— Seany  v.  State.  6  Blackf.  403. 

[e]  <Sap.  1849) 

In  an  indictment  for  extortion,  a  count  al- 
leging extortion  of  illegal  fees  from  the  board 
of  Justices  of  the  peace  of  W.  county,  who 
were  acting  as  county  commissioners,  is  a  suffi- 
cient allegation  that  tbe  money  was  extorted 
from  the  county  commissioners,  under  Act  1843, 
p.  62.— State  v.  Moore,  1  Ind.  548,  Smith,  316. 

tn    (App.  1SS4) 

An  indictment,  under  Rev.  St.  1881,  | 
2018  (Rev.  St.  1894,  {  2105).  against  an  oiBcer, 
for  receiving  excessive  fees,  must  allege  that 
tbe  fees  were  claimed  to  be  due  as  fees  for 
oIHcial  eervice8.-State  t.  Oden.  S7  N.  B.  731^ 
10  Ind.  App.  m 


For  Cases  fsoic  Otheb  States, 
See  23  Cent.  Dia.  Extort.  {  12. 
See,  also,  19  Cyc.  pp.  40-42. 

8  14.  —  Issues,  proof,  ud  Tarlance. 

[a]  (Sup.  1843) 
An  execution  for  $110.43  is  not  admissible 
in  evidence  to 'support  an  indictment  for  extoi^ 
tion,  charging  a  constable  with  having  collect- 
ed more  than  was  due  on  an  execution  for  $64. 
The  indictment  should  have  described  tbe  ex- 
ecution according  to  its  face,  and,  if  the  amount 
called  for  had  been  reduced  by  payments,  that 
fact  should  have  been  averred.— Seanj  t.  State, 
0  Blackf,  403. 

[bj    (9np.  1849) 

A  count  alleging  tbe  extortion  of  money 
from  the  county  of  W.  is  good  If  the  money  be 
proved  to  have  belonged  to  the  county,  and  to 
have  been  extorted  fnnn  its  officers.— State  t. 
Moore,  1  Ind.  548,  Smith,  S16. 

Fob  Cases  fbou  Otheb  States, 
See  23  Cent.  Dig.  Extort  1 13. 
See,  also,  19  Cyc  p.  43. 

EXTRA  ALLOWANCE. 

Additional  to  dower  or  other  Interest  of  sui^ 
Tiving  wife,  husband,  or  child,  see  Exeou- 

T0B8  AND  ADinitlSTBATOBB,  |  179: 
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EXTRADITION. 


Scope-Note, 

riNCI'DPGS  dellToy.  by  one  country  or  state  to  another,  of  persons  charged  with 
the  commission  of  crime  within  the  Jurisdiction  of  such  other  country  or  state,  either  as 
Ukatter  of  comity  or  under  provisions  of  treatlee,  coQStltations,  or  other  compacts;  nature 
and  scope  of  the  remedy  In  general ;  constitutional  treaty,  and  statatory  provisions  relat- 
ing thereto;  In  what  cases,  and  as  to  what  persons,  and  for  what  offenses  extradition  Is 
allowed;  Jurisdiction  over  and  proceedinse  to  obtain  extradition;  Issuance,  requisites, 
and  validity  of  demands,  requisitions,  warrants,  etc. ;  arrest  and  delivery  of  persons  ac- 
cawd;  their  riichts  and  Uabilttles  after  extradition;  review  of  proceedings;  and  costs 
and  expenses  of  such  proceedings. 

[EXCLUDERS  delivery  by  one  state  to  another  of  fugitives  from  service  (see  Blavet)' 
For  complete  list  of  matters  excluded,  see  cross-references,  post] 


Analysis. 

I.  Intemational. 

§  2.  Treaties. 

§  19.  Rights  and  liabilities  of  accused  after  extradition. 
IL  Interstate. 

§  21.  Nature,  grounds,  and  scope  of  remedy. 
§  22.  Constitutional  and  statutory  provisions. 
§  27.  Offenses  ground  for  extradition. 
28.  Persons  subject  to  extradition. 

30.           Fugitives  from  justice. 

§  31.  Persons  in  custody  on  charge  of  other  crime. 

32.  Indictment  or  affidavit  charging  offense. 
36.  Warrant  for  arrest  and  delivery. 
§  37.  Arrest  and  bail. 

§  39.  Examination,  determination,  and  review  of  proceedings. 
§  41.  Rights  and  liabilities  of  accused  after  extradition. 

Cross-References. 

See— 

Habeas  corpus  to  defeat.    Habeas  CoRPua, 

K  83.  84,  92,  108. 
Riot  in  arresting  foi^tlve.   Riot,  {  2. 


I.  UfTERHATZOKAIi. 

I  S.  TnatUs. 
M    (S«*.  1MB) 

The  light  one  Independent  govemmeut 
to  demand  and  receive  the  custody  of  au  offen- 
der depends  upon  and  Is  measured  by  the 
treaty  stipulations  between  them.— Knox  v. 
State,  164  Ind.  226,  7S  N.  E.  2!»,  108  Am.  St 
Rep.  291. 

Fob  Cases  fbou  Other  States. 
SzK  23  Cbnt.  Dig.  Eztrad.  |  2. 
See,  also,  19  Cyc.  pp.  53-61. 

119.  BIchtfl         lUbUltlefl  of  seevsed 
after  axtvadltleB. 
M    <Sa*<  IMS) 

The  right  of  a  person  extradited  to  return 
to  the  country  from  which  he  was  surrendered 


la  not  an  inherpot  right  of  bis  owd,  but  is 
baaed  upon  the  right  of  his  adopted  sovereign 
to  receive  aod  protect  him  oo  such  terms  as  it 
chooses.— Knox  v.  State,  164  Ind.  226,  73  N. 
E.  255,  108  Am.  St.  Rep.  291. 

For  Cases  from  Othkr  Rtates, 

Seb  23  Cent.  Dig.  Extrad.  fi{  22-24. 
See,  also,  19  Cyc  pp.  81-83;  note.  85  C. 
a  A.  275. 

n.  niTEBSTATB. 

False  imprisonmeat  of  fugitive,  see  False  Iu- 

PBISONUBNT,  {  7. 

{SI.  Hatvre*  crouuU,  and  scope  of  nm- 
•dr. 
M    (Sap.  IMS) 
The  prlndples  governing  lutematioaal  ex- 
tradition have  no  application  to  cases  of  ex- 

FoT  MvlaMBtloa,  see  pace  lU. 
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tradition  between  states.— Knox  t.  State.  7S 
X.  B.  2S6,  164  Ind.  226,  106  Am.  St  Rep. 
291. 

For  Cases  ntoic  Oxbeb  States, 
See  2S  Cbrt.  Dig.  Bztrad.  i  26L 
See,  also,  10  Gyc  p.  86. 

§  22.  Coujtltntloasl  and  statstorj  pro- 
▼Isioni. 

U]    (Sop.  1867) 

Act  1867,  directing  that  a  perBOn  held  in 
custody  under  a  warrant  Issued  by  the  govern- 
or of  Indiana  upon  the  requieition  of  the  gov- 
ernor of  another  state,  as  a  fugitive  from  jus- 
tice, shall  be  taken  before  a  Judge  of  the  cir- 
cuit or  common  pleas  court  for  identification, 
is  coDstitutioaal,  since  the  act  of  congress  de- 
claring that  it  shall  be  the  duty  of  the  governor 
to  secure  the  arrest  of  the  person  demanded  has 
not  determined  what  steps  he  shall  take,  and 
how  he  shall  identify  the  person  arrested,  and 
the  act  does  no  more  than  secure  the  writ  of 
habeas  corpus  to  every  one  so  arrested.— Robin- 
son v.  Flanders,  29  Ind.  10. 

[b]    (Sup.  1907) 

The  right  of  interstate  rendition  rests  on 
Const  U.  S.  art  4,  |  2.— Kemper  t.  Metzger, 
169  Ind.  112,  81  N.  E.  668. 

Fob  Cases  fbou  Other  States, 
See  23  Gent.  Dig.  Extrad.  S  27. 
See.  also,  19  Cyc.  p.  83 ;  note,  32  Am.  Rep. 
8Q0. 

f  ST.  Offutaes  snvad  for  aKtradiltloii. 

M    (Sop.  1874) 

A  misdemeanor  punishable  by  a  fine  not 
exceeding  $5,000  is  within  the  meaning  of  the 
word  "crime,"  as  used  In  section  2,  art  4, 
Const  V.  S.,  relating  to  the  surrender  or  ex- 
tradition of  fn^tives  from  justice,  fleeing  from 
one  state  to  another. — ^Klorton  T.  Slcinner,  48 
Ind.  123. 

[b]  (8np.  19ffi) 
Where  a  fugitive  from  justice  Is  extradited, 
he  can  lawfully  be  held  to  answer  for  any  crime 
committed  by  him  against  the  laws  of  the  state 
without  regard  to  the  particular  offense  named 
in  the  extradition  papers. — Knox  t.  State,  164 
Ind.  226,  73  N.  B.  255,  108  Am.  St.  Rep.  201. 

If  the  offense  for  which  one  is  extradited 
from  another  state  is  essentially  the  same  as 
that  for  which  he  is  tried,  the  fact  that  they 
are  technically  different  is  immaterial.— Id. 

Foe  Gases  frou  Other  States, 
See  23  Cent.  Dig.  Bztrad.  f  80. 
See,  alBO,  10  Cya  p.  86. 

S  88.  Parsons  ivbjeet  to  extvaditlom. 

For  Cases  frou  Other  States, 

See  23  Cent.  Dig.  Extrad.  S|  31-83. 
See.  also,  19  Cyc.  pp.  86-SS. 


{  30.    FnsitiTes  froot  Jnstiae. 

Right  to  rely  on  due  process  of  law,  see  Con- 
stitutional Law,  i  2SZ. 

[a]    (Slip.  ISGO) 

To  give  a  magistrate  jurisdiction  under 
the  act  of  the  legislature,  approved  February 
12,  1838  (Rer.  St  1843),  relative  to  fugitives 
from  justice,  it  should  be  shown  that  the  per- 
son  sought  to  be  arrested  baa  left  the  state  fn 
wliich  he  committed  the  crime,  for  the  purpose 
of  escaping  punishment  for  it.— Degant  t.  Ui- 
chael,  2  Ind.  396. 

Fob  Oases  frou  Other  States, 
See  23  Cent.  Dig.  Extrad.  8  32. 
See,  also,  19  Cyc.  pp.  S6-8S;  note,  63  C. 
C.  A.  104;  note,  28  L.  R-  A.  289. 

§  31.  —  Persona  In  onitody  om  charse 
of  othei  orimet 

[a]  (Sap.  1886) 

The  appellant  committed  a  felony  in  Mich- 
igan, and  fled  to  Indiana,  where  he  committed 
another  felony,  for  which  he  was  indicted,  ar- 
rested, and  imprisoned.  While  be  was  la  pris- 
on a  requisition  from  the  governor  of  Michigan 
was  delivered  to  the  governor  of  Indiana,  who 
issued  his  warrant  After  this  warrant  was  is- 
sued, the  appellant  escaped,  and  fled  to  Ohio; 
whereupon  a  requisition  was  obtained,  and,  on 
a  warrant  issued  by  the  governor  of  Ohio,  the 
appellant  was  brought  back  to  the  prison  frcm 
which  be  had  escaped,  and  after  a  time  the 
prosecutor  entered  a  nolle  prosequi.  Held,  that 
the  appellant  was  rightfully  surrendered  to  the 
agents  of  the  state  of  Michigan.— Hacliney  t. 
Welsh,  107  Ind.  253,  8  K  E.  141,  57  Am.  Rep. 
101. 

Fob  Cases  from  Other  States, 
See  23  Cent.  Dig.  Extrad.  S  33. 
See,  also,  10  Cyc.  p.  95. 

§32.  Indletmant  w  afidmTlt  ekuclnc 

offense. 

[al    (Sap.  mO) 

In  requisition  proceedings  It  is  sufficient  if 
the  copy  of  the  affidavit  duly  certified  by  the 
governor  of  the  demanding  state  ia  produced 
and  delivered  by  him,  with  the  demand,  to  the 
governor  of  the  state  in  which  the  accused  is 
found.— Jobnston  v.  Tanamringe,  6  Blackf.  811. 

[b]  (Sup.  1867) 

Tn  order  to  give  the  governor  of  this  state 
jurisdiction  to  issue  his  warrant  for  the  arrest, 
under  the  act  of  March  9,  1807,  of  a  fugitive 
from  justice  of  another  state,  an  authentic  copy 
of  the  affidavit  charging  the  offense  committed 
must  be  produced.— Eix  parte  Pfitser,  28  Ind. 
450. 

[e]  (Snp.  1878) 
Mere  recitals  In  the  demanding  governor^ 
requisition  are  not  sufficient,  of  themselves, 
to  authorize  the  arrest  and  Burrender  Of  the 
alleged  fugitive.— Hartman  r.  Aveline,  63  Ind. 
344.  30  Am.  Rep.  217. 
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[d]   iSmp,  isn) 

A  regnisition  of  the  gOTcnior  of  another 
state,  accompaoied  by  a  copy  of  an  affidavit 
cbarcinc  petitlmter  with  the  commlssfon  of  a 
certain  act,  and  by  a  certificate  of  mch  govern- 
or tliat  sndi  act  constitntes  a  crime  under  the 
law  of  that  Btate,  makes  a  prima  facie  showing 
anthorizing  petitioner's  arrest.— Tnllia  v.  Flem- 
ing 6d  Ind.  15. 

M      (Sap.  1886) 

Where  the  papers  and  informatiOD  accom- 
panying  a  requisition  for  a  fugitive  from  jus- 
tice are  authenticated  by  the  signature  of  the 
prosecuttng  attorney  and  by  affidavit,  it  is  suffi- 
cient.—Uadcoey  V.  Welsh.  107  Ind.  2S3,  8  N. 
E.  141,  57  Am.  Bep.  101. 

It  is  not  neeesBai;  for  the  governor  who 
issues  a  reqaisitlon  for  a  fogitive  from  Jnstice 
to  certify  that  the  information  and  other  pa- 
pers accompanying  the  requisition  are  genuine; 
it  is  sufficient  to  certify  that  they  are  duly 
authenticated.— Id. 

Fob  Cases  fbom  Otueb  States, 

Ses  23  Gent.  Dig.  Extrad.  H  36-^ 
See,  also,  19  Cyc  pp.  80-91, 

{ 36.  Warnuit  for  anwt  tmd  daliTary. 

[«]     (Snp.  1SU> 

The  governor  of  Kentuctty  made  his  req- 
uisition on  the  governor  of  this  state  for  one  C. 
as  a  furtive  from  justice,  and  a  writ  for  her 
arrest  was  issued.  It  set  forth  that  requisi- 
tion bad  been  made,  etc.,  in  which  was  the  al- 
legation that  C.  had  been  indicted  for,  etc..  a 
certified  copy  of  which  indictment  accompanied 
the  requisition,  aud  directed  G.  to  be  delivered 
to  N.  as  agent  to  convey  her  to  Kentudcy.  N. 
retamed.  to  a  writ  of  habeas  corpus,  that  be 
held  G.  in  custody  by  virtue  of  the  writ,  which 
he  annexed.  Held,  that  It  was  not  necessary 
that  a  copy  of  the  indictment  should  accom- 
panj  the  writ,  that  the  writ  was  prima  facie 
evidence  of  the  indictment  as  alleged,  and  that 
it  suffidently  showed  N.'s  authority  to  make 
the  arrest,  without  producing  any  authority 
fnnn  the  governor  of  K«itucky.— Nichols  v. 
Conielins,  7  Ind.  611. 

[b]  iSvp.  1867) 

In  case  of  the  arrest  of  a  person  upon  a 
requisition  from  the  fiovemor  of  another  state, 
it  is  not  necessary  that  a  copy  of  any  indict- 
ment or  affidavit  accompany  the  warrant,  the 
warrant,  and  the  indictment  and  requisition 
therein  recited,  constitute  good  cause  for  the 
arrest  and  detention. — Robinson  v.  Flanders,  29 
Ind.  10. 

Under  the  act  of  congress  making  it  the 
duty  of  the  executive  authority  of  a  state  or 
territory  to  arrest  and  secure  till  notice,  etc., 
a  fogitive  firom  justice  from  another  state,  a 
general  warrant  from  the  governor  Is  good, 
though  not  directed  to  any  named  <^cer.— Id. 

[c]  <9ap.  1879) 

There  is  nothing  either  in  Rev.  St.  U.  8. 
I  52T8,  or  in  Rev.  St.  Ind.  1876,  p.  420,  upon 


the  subject  of  fugitives  from  justice,  which  re- 
quires that  a  warrant  shall  be  issued  for  the 
fugitive  upon  the  charge  against  him  before 
hia  return  can  t>e  demanded  from  the  state  or 
territory  to  which  he  may  have  fled.  It  is  the 
indictment  or  affidavit,  and  not  the  issuing  of  a 
warrant,  which  constitutes  the  charge  against 
a  fugitive  upon  which  bis  return  can  be  requir- 
ed.—Tuiiis  V.  Fleming,  6d  Ind.  15. 

m  iBnp.  1M7} 
An  extradition  warrant  should  show  a  de- 
mand made  on  the  Governor  of  the  state  of 
refuge  that  the  prisoner  has  Iwen  charged  be- 
fore a  tribunal  with  power  to  try,  with  the 
commission  of  a  crime  In  the  demanding  state, 
and  that  a  regular  proceeding  has  been  l>egun 
therein  to  punish  accused  for  sudi  crime,  to- 
gether with  the  time  and  place  of  the  commis- 
sion.—Kemper  T.  Metzger.  ItIO  Ind.  112,  SI  N. 
Ew  063. 

A  requisition  for  the  return  of  an  alleged 
fugitive  should  show  a  copy  of  the  indictment 
duly  certified  as  authentic,  charging  the  fugitive 
with  the  crime;  but  tbe  Governor's  warrant  of 
arrest  need  not  show  that  the  crime  was  regu- 
larly snd  sufficiently  charged  in  the  demand- 
ing state.— Id. 

A  Governor's  warrant  in  extradition,  recit* 
ing  a  demand  cm  him,  and  setting  out  a  copy 
of  a  regular  indictment  pending  in  the  demand- 
ing state,  sufficiently  shows  tbe  demand  and 
tbe  time  and  place  <^  the  commission  of  the  of- 
fense.- Id. 

Act  GoDg.  Feb.  12,  1793,  c  7,  {  1,  1  Stat 
302  (U.  S.  Gomp.  St.  1901.  p.  3597)  provides 
that  when  the  Governor  of  any  state  demands 
any  person  as  a  fugitive  from  justice  of  the 
Governor  of  another  state,  and  produces  a  copy 
of  an  indictment  charging  the  person  demanded 
with  crime,  certified  as  authentic  by  tbe  Gov- 
ernor of  tbe  demanding  state,  it  shall  be  the 
dnty  of  the  Governor  of  the  state  to  which  the 
fugitive  has  fled  to  cause  him  to  be  arrested. 
Acts  Ind.  1905,  p.  588,  c.  169.  {  26,  provides 
that,  upon  the  demand  of  the  Governor  of  an- 
other state  to  surrender  any  fugitive,  the  Gov- 
ernor of  this  state  shall  issue  his  warrant  recit- 
ing the  fact  of  demand  and  the  charge  upon 
which  it  ia  based,  with  the  time  and  place  of 
the  commission  of  the  offense,  directed  genernl- 
ly  to  any  sheriff,  etc.  Held,  that  such  acts  do 
not  require  that  the  Governor  of  this  state 
shnll  raalie  it  appear  in  his  warrant  that  a 
crime  has  been  regularly  and  sufficiently  charg- 
ed against  the  person  demanded  by  the  laws 
of  the  demanding  state,  but  requisition  papers 
and  warrant  issued  thereon,  which  are  in  strict 
compliance  with  the  act  of  Congress  and  of  this 
state,  constitute  a  prima  facie  case  that  tbe 
person  demanded  is  properly  charged  in  the  de- 
manding state  with  a  crime  against  Its  laws. 
—Id. 

For  Cases  fbom  Other  States, 

See  23  Cent.  Dio.  Extrad.  K  40-43. 
See,  also.  19  Gyc.  pp.  92-95. 
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I  37.  Arrest  amd  ImIL 

[a]  (SUV.  isn) 

Fugitives  from  jaatice  returned  to  the 
county  wherein  the  offense  was  committed  un- 
def  the  act  of  May  27,  1852,  may  be  let  to  bail 
until  an  examination  be  had.— State  t.  Elder, 
35  Ind.  368. 

[b]  iSn*.  UK) 

Hie  &ct  that  the  sheriff  In  charge  of  the 
jail  in  which  the  appellant,  a  fugitiTe  from 
jnetice,  vho  had  committed  felonies  in  two 
atatfls,  was  confined,  Itnew  that  there  was  to 
he  no  trial  of  the  indictment  found  against  the 
appellant  in  his  state,  but  that  the  appellant 
was  detained  there  merely  until  he  could  be 
given  up  to  the  agents  of  the  other  state  upon 
an  extradition  warrant,  would  not  prejudice  the 
right  of  the  state  ohtolning  the  warrant  to  have 
the  appellant  delivered  to  it— Hackney  v. 
Welsh,  107  Ind.  253,  8  N.  E.  141,  57  Am.  Rep. 
101. 

Fob  Cases  imou  Otheb  States, 

See  23  Cent.  Dig.  Extrad.  H  S4,  44,  48, 

ca 

See.  also,  10  Cyc.  pp.  96,  90;  note,  26  L. 
B.  A.  83. 

1 89.  Exnminatton,   deteraUnatiom,  and 
review  of  prooeedlnci. 

Review  by  habeas  corpus,  determination  of  iff- 
sues,  see  Habeas  Corpus,  H  ^  ^'OS* 

W    (Sup.  1869) 

The  state  cannot  appeal  from  the  ruling 
of  a  judge  dischai^ng  a  prisoner  brought  be- 
fore bim  for  examination  under  Act  March  9, 
1807,  relating  to  the  arrest  and  surrender  of  fu- 
gitive from  justice.— State  v.  Morgan,  31  Ind. 
60. 

[b]   (SB*.  UN) 

Under  Bums'  Ann.  St.  1008,  |  1899,  pro- 
viding diat  no  resident  oi  the  state  shall  be 
surrendered  under  pretense  of  being  a  fugitive 
from  justice  from  any  other  state  where  it  ap- 
pears to  the  judge  holding. the  examination  that 
such  resident  was  in  the  state  at  the  time 
ot  the  commission  of  the  oflEense,  a  resident  of 
the  state  arrested  under  extradition  proceedings 
Is  «ititled  to  show  that  his  restraint  is  illegal, 
and  that  he  was  not  in  the  demanding  state 
when  the  offense  was  committed,  nor  In  a  place 
or  sitnadon  to  render  it  possible  for  bim  to  be 
the  real  offender.— O'Halley  v.  Quigg,  172  Ind. 
360,  88  N.  E.  611. 

Fos  Cases  fbou  Otheb  States, 

8ee  23  Cent.  Dig.  Extrad.  U  45,  46. 
See,  also,  19  Cyc.  pp.  99.  100. 


S41.  Blclits  aad  UabUltiea  ot  aeonsad 
af  tar  axtradltiom. 

ta]  (Siip.i8SS) 
A  prisoner  returned  on  a  requisition,  stat- 
ing that  he  was  charged  with  embezzling  money. 


may  be  tried  on  an  indictment  charging  em- 
bezzlement of  money  in  one  count,  and  of  prop- 
erty in  another,  the  same  property  being  in- 
volved in  each  case.— Waterman  v.  State,  116 
Ind.  51.  18  N.  E.  63. 

[b]  (Sap.  1892) 

On  a  prosecution  for  conspiracy  to  obtain 
money  by  false  pretenses  from  an  insurance 
company,  a  plea  In  al>atement  stating  that  de- 
fendant was  indicted  "for  conspiracy  to  defraud 
an  underwriter"  does  not  show  that  he  is  being 
tried  for  an  offense  different  from  that  far 
wliicfa  be  was  extradited. — MusgraTO  v.  Stat^ 
133  Ind.  207,  82  N.  B.  885. 

[c]  (Sap.  1905) 

A  fugitive  from  justice,  extradited  on  a 
chatge  of  a  specific  crime,  may  be  tried  on  an- 
other and  different  criminal  charge  without  be- 
ing afforded  an  opportunity  to  return  to  the 
state  from  which  he  was  extradited. — Knox  t 
State,  73  N.  E.  255,  164  Ind.  226,  108  Am.  Sb 
Hep.  201. 

For  Cases  fbom  Otbeb  States. 

See  23  Cent.  Dig.  Extrad.  K  51-53. 

See,  also,  10  Cyc.  pp.  97,  08 ;  note,  85  O. 
G.  A.  275;  notes  14  U  R.  A.  128.  19  U 
R.  A.  206,  25  L.  R.  A.  693,  46  U  B.  A. 
711;  note,  10  Am.  St  Rep.  207. 

EXTRA  FARES. 

Carriage  of  passenger.   Gabbibbs,  |  266. 

Ejection  for  refusal  to  pay.  Gabbiebs,  | 
857. 

EXTRAORDINARY  EXPENSES. 

Power  of  dty  to  Incur  Indebtedness  for,  see 
Municipal  Gobfobattons,  |  660. 


EXTRAORDINARY  LEGAL  REMEDIES. 

See  Mandahcs. 


EXTRA  SERVICE. 

See— 

Allowance  to  county  officer  perfbrmlng.  Gocn- 
tibs,  I  69. 
To  public  officers.   Opficbbs,  |  99. 

EXTRA  WORK. 

See— 

Compensation  for  alterations  and  extra  work 
by  party  to  contract   Contbactb,  8  232. 
To  servant  for.   Mastbb  and'  Sebvant,  H 
60,  72. 

Extension  of  time  for  filing  statemmt  of  me- 
chanic's lien.   Mechanics*  Ijbns,  |  132. 
Highways,  f  113. 

Performance  bj  contractor  for  pnhUe  Improve- 
ments.    SfnKICIPAL  COBPOBATIONS,  |  300. 
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EXTRINSIC  EVIDENCE. 

Bee— 

Constmcrion  of  statute.   Statutes,  i  22L 

Of  wUL   WZLL8,  H  441.  4S5-490. 
Evidence,  H  384-460; 


EYESIGHT. 


DefecUTe    eyed^t    u    disqualUyliif  jarar. 

JUBT,  I  40. 

Pteanmptloiu  as  to.   Btidincob,  |  81. 


FACILITIES. 

Traffic  facilities  between  interstate  carriers, 
•ee  CAxaxoBt  |  83. 


FACT. 

See- 
Accessories  before  tlie  fact   OanavAL  Law, 
ISt 

Eridenee  of  matters  ot  fact  or  coocltisions— 
CanciNAX  Law,  |  448. 
Etidenck,  S  471, 


FindiDgs  of.    Tbial,  SI  34&-3G6.  883-405. 
Judicial  notice  of  facts — 
C&iMiNAL  Law,  f  304. 
Evidence,  Sf  1-52. 
Matters  of  fact  distinguished  from  matters  ot 

opinion.    Fbaud,  {  11. 
Mistalce  of  fact  ground  for  recoverr  of  pay- 
ments In  general.   Patubnt,  }  80. 
Ground  for  recovery  of  taxes  paid.  Taza- 

Tioif,  i  &40. 
Ground  for  relief  in  equity— 
Equitt.  S  8. 

Repobhation  of  Instbuuents.  I  17. 
Pleading  matters  of  fact  or  conclusions — 
indictuent  and  ihfobmation,  |  03. 
Pleading,  |  3. 
Presumptions  as  to  continuance  of  fact.  Ev- 
idence, I  67. 
Presumptions   of  fact,  operation   and  effect 

Evidence,  i  87. 
Questions  of  law  and  fact,  province  of  court 
and  jury— 
Cbihinal  Law.  K  73&-7^. 
Tbial,  H  134-148. 
Rebuttal  of  presumptions  of  fact.  Evidence, 
189. 

FACTORIZING  PROCESS. 

See  Gabnishubnt. 
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FACTORS 


Scope-Note. 

riNCLVDES  the  reflation  and  conduct  of  tbe  business  of  receiving  and  selling  goods 
consigned  or  otherwise  intrusted  to  factors,  commission  merchants,  etc..  for  sale;  rlgbts, 
powers,  dntles,  and  liabilities  of  persons  engaged  in  such  business  and  the  principals  or 
consignors,  as  betwera  themselves  and  as  to  others,  arising  from  such  coDslgnments.  etc., 
and  incidental  transactions,  such  as  advances,  pledges,  etc..  especially  as  affected  by 
tlielr  possession  or  control  of  the  goods  or  of  evidences  of  title. 

[EXCLUDES  agency  in  general,  and  on  particular  occasioDS  only,  not  in  the  course 
of  the  agent's  ordinary  business  (see  Principal  and  Agent) ;  and  sales  of  goods  through 
brokers  not  having  posaeBslon  or  control  of  tbe  property  (see  Brokers).  For  complete 
list  of  matters  excluded,  see  croas-referraices,  post] 


Analysis. 

§  1.  Who  are  factors. 

7.  Duties  and  liabilities  of  principal  in  generaL 

15.  Control  and  care  of  goods. 

30.  Powers,  duties,  and  liabilities  as  to  sale. 

23.           Effect  of  advances  by  factor. 

§  24.           Place,  time,  and  manner  of  sale. 

§  26.           Credit  to  buyer. 

§  29.  Del  credere  agency. 

§  32.  Keeping  and  rendering  accounts. 

§  42.  Actions  for  proceeds  of  goods  or  for  accountii^. 

§47.  Lien. 

§  66.  Actions  by  or  against  principals  or  factors. 

Cross-References, 

Brokebs. 

Pbincipal  and  Aoeitt. 
IleaaonablenesB  of  castom  among  commission 
meieliants.   Cubiohs  and  Usages,  |  7. 


{  1.  Wko  ave  faotors. 

[a]  (Stip.U81) 
One  who  carries  on  the  business  of  slangh- 
tcring  hogs,  and  caring,  storing,  and  selling  tbe 
product,  as  well  for  himself  as  for  others,  and 
makes  advances  to  such  customers,  contiauouEly 
holding  possession  of  their  product  until  he 
Rells  it.  Is  a  factor.— Shaw  v.  Ferguson,  78  Ind. 
547, 

Fob  Cases  fbou  Otueb  States, 
See  23  Cent.  Dig.  Fact.  S  1. 
See,  also,  19  Cyc  pp.  116.  11& 

S  7.   Dntles  and  lUbiUtUs  of  priBelpal 

In  cenentl. 

[a]  (Sup. 

Usages  of  commerce  regulate  the  duties  and 
privll^es,  and  generally  form  tbe  contracts, 
of  commission  merchants. — Rapp  t.  Grayson,  2 
Blackf.  13a 


Fob  Cases  fboh  Otbeb  Statbb, 
Seb  23  Cert.  Dig.  Fact  i  11. 

I  IS,  Comtrol  and  oare  of  (oods. 

[a]    (Sap.  1828) 

It  1b  as  much  the  duty  of  a  commission 
merchant  to  obey  instructions  with  regard  to 
the  shipping  of  goods  deposited  with  him  to  be 
shipped  as  it  is  to  keep  them  safely  while  in 
his  care.— Bapp  v.  Grayson,  2  Blackf.  13<X 

Fob  Cases  fbou  Otbeb  States, 
See  23  Cent.  Dig.  Fact.  {  14. 
See,  also,  19  Cyc.  p.  122. 

S  2a  Pawns,  dntlea,  and  liabUltlas  as  ta 
■ala. 

Fob  Casks  feou  Otheb  States, 

See  23  Cent.  Dig.  Fact  H  21-31. 
See,  also,  19  Cyc.  pp.  125-182. 
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FACTORS. 


§47 


I  S3.  _  EVeot  af  ad-nmow  factor. 

When  coode  wen  consigDed  to  a  factor 
for  aale,  without  InstructionB  as  to  the  price 
tor  which  they  were  to  be  sold,  and  the  factor 
adraaeed  money  to  the  consignor  to  an  amount 
gnflter  than  the  valne  of  the  goods,  and,  after 
nidi  adrances,  the  consignor  inatracted  the 
Actor  not  to  ael]  tor  less  than  a  certain  price, 
as  he  could  do  better  by  having  the  goods  re- 
turned, and  the  factor  thereupon  infoimed  the 
eooslgnor  that  the  goods  bad  not  been  sold, 
sad  that  it  waa  doubtful  whether  they  could  be 
toU  at  the  price  fixed,  and  that  he  would  await 
farther  Instmctions,  stating  that,  if  the  con- 
sigDor  wished  to  remove  the  goods,  an  account 
of  the  adrances  would  be  rendered,  and  the 
amoant  could  be  remitted  at  the  time  the  goods 
were  ordered  to  be  removed,  to  which  the  con- 
signor made  no  response,  held  that,  after  the 
lapse  of  a  reasonable  time,  tbe  factor  might 
sell  the  goods  for  the  best  price  he  coald  get  in 
the  market. — Mooney  t.  Musser,  45  Ind.  115. 

For  Cases  fbom  Other  States, 

8KB  23  Cent.  Dig.  Fact.  K  23,  24. 
Bee.  aho,  19  Cyc.  p.  12& 


Pl««e,   time,  and  manner  of 


124. 


M    (S«p.  18C6) 

An  owner  of  ciover  seed  shipped  the  same 
to  a  commission  merchant,  who  sold  it  to  a 
dealer  in  good  standing  for  cash.  The  buyer 
had  from  three  to  seven  days  to  make  payment, 
but  failed  to  do  so.  Held,  that  it  was  the  duty 
of  the  commission  merchant  to  repossess  him- 
self of  the  seed  or  to  give  prompt  notice  to  tbe 
owner,  so  that  he  might  have  taken  necessary 
etepe  to  protect  hla  interests;  and,  having  fail- 
ed to  do  either,  on  failure  of  the  purchaser  to 
pay  for  the  same  he  must  bear  the  loss,— Bab- 
eock  T.  Orbison.  25  Znd.  75. 

For  Casks  fkou  Other  States, 
See  23  Cent.  Dig.  Fact.  1 25. 
See,  also,  19  Cyc.  p.  12& 

IC6.  —  Ondit  to  bnTttv; 

[a]   <sav.  am 

It  la  the  duty  of  a  factor,  In  the  absence 
of  ioBtmctiona  to  the  contrary,  to  sell  for  cash 
on  delivety.— Babcock     Orbison,  2&  Ind.  75. 

For  Cases  frou  Otbkr  States, 
See  23  Ceht.  Dig.  Fact  |  27. 
See,  also,  19  Cyc.  pp.  180,  ISl. 

f  C9.  Del  arodere  acttmey. 

M  {AVP.1SK) 
An  agent  for  the  sale  of  goods  who  agrees 
to  Indorse  all  notes  taken  from  costomers  is 
not  bound  to  indorse  a  note  taken  for  goods 
■old  by  a  general  agent  of  his  principal  OTer  his 
protest,  and  after  hla  statement  that  he  wonid 
not  indorse  tbe  note,  Uiongh,  after  the  sale, 
be  delivered  the  goods,  and  took  the  note  there- 
for, tbe   same  as  other  customera'  notes.— 


Springfield  Fertilizer  Co.  v.  Tompkins,  16  Ind. 
App.  403,  45  N.  E.  615. 

For  Cases  nou  Other  States. 

See  23  Cknt.  Dig.  Fact.  U  32,  Sa 
See,  also,  19  Cyc.  p.  133. 

i  32.  Kaaplnc  and  rendering;  aeoonats. 

Actions  for  accounting,  see  post,  |  42. 

[a]  (Snp.  1850) 
A  factor,  receiving  goods  for  sale  on  com- 
mission, undertakes  to  account  for  those  he 
may  sell,  and  to  pay  over  the  proceeds  and  rede- 
liver tbe  residue  on  denuind.—Idndley  t.  Down- 
ing, 2  Ind.  418. 

For  Cases  from  0th eh  States, 
See  23  Ceht.  Dig.  Fact  |  87. 
See,  also,  19  Cyc  p.  134. 

fi42.  Actiona  for  prooeeds  of  goods  or 
for  aooonnting. 

Actions  by  or  against  third  persons,  see  post, 
I  66. 

M  (Snp.  U4l> 
Assumpsit  lies  for  money  had  and  received 
by  a  consignor  against  his  factor  to  recover 
the  proceeds  of  goods  sold,  which  proceeds  the 
factor  has  received.— Ekiglish  t.  Devarra,  6 
Blackf.  588. 

[b]  (Snp.  18G0) 

A  factor  will  not  be  liable  to  a  suit  for 
goods  sold  and  delivered  in  consequence  merely 
of  an  unauthorized  disposition  of  the  goods.— 
Lindley  v.  Downing,  2  Ind.  418. 

If  an  agent  or  factor  make  a  wrong  use 
of  goods  received  for  sale  on  commission,  he 
msy  be  sued  in  special  assumpsit  on  his  prom- 
ise to  perform  his  duty,  or  in  case  for  his  non- 
performance of  that  duty.— Id. 

For  Cases  fbom  Other  States, 

See  23  Cent.  Dig.  Fact.  H  45-57. 
See,  also,  19  Ctc.  pp.  144-150. 

fi47.  Lien. 

[a]     (App.  1898) 

A  factor  has  a  lien  on  property  consigned 
to  him  by  his  debtor,  not  only  for  the  expense 
of  sale  and  commissions,  but  also  for  the  bal- 
ance due  on  their  general  account.- Johnson  t. 
aark,  50  N.  E.  702,  20  Ind.  App.  247. 

A  draft  on  a  factor  to  cover  the  proceeds 
of  a  consignment  of  property  to  be  sold  on 
commission  Is  not  an  assignment  to  the  payee 
superior  to  the  factor's  lien.— Id. 

A  consignor  of  property  to  be  sold  on  com- 
mission, when  he  has  placed  it  in  the  hands  of 
his  creditor  consignee  without  conditions,  can- 
not, by  drawing  on  the  latter  to  cover  the  pro- 
ceeds iti  favor  of  another  creditor  as  payee, 
prefer  the  latter's  claim.— Id. 

For  Cases  fboh  Other  States, 

See  23  Ceht.  Dig.  Fact  i|  65-71. 
See,  also.  19  Cyc.  pp.  156-105. 
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d  Ind.  Die.— Pa<e  38] 


i  96.  Aetlou  hj  or  agalnat  prlndpala  ov 
factors. 

[a]    (Siip.  1680) 

One  to  whom  a  factor  nils  soods  in  his 
own  name,  and  withoat  notice  that  he  is  not 
the  principal,  may  be  sued  by  the  principal 
for  the  price  <tf  the  goods,  although  the  factor 
might  sue  therefor  in  the  absence  of  any  claim 
b;  the  principal.— Brooks  t.  Doiey,  72  Ind. 
327. 

Fob  Cases  from  Otheb  States, 

See  23  Cent.  Dig.  Fact  SS  9ft-103. 
See,  also,  19  Gyc.  pp.  183-180. 

FACTORY  ACT. 

See  Masteb  and  Skbtaut,  {  121. 

FAILURE, 

See— 

Bahkbupicy. 

iHBOLVBNCr. 

FAILURE  OF  CONSIDERATION. 

See— 

Bills  and  Notes,  H  97,  476. 
Bonds,  |  30. 

CONIBAOTa»  I  68. 


Deeds,  |  19. 

Defonse  inaction  to  foteclose mortgage.  Mobt- 

OAOBB,  I  415. 
MOBTOAGBS,  i  26l 

Pbincipal  and  Svbett,  S  37. 

Reply  alleging  failure  of  consideration  of  m> 

lease  of  mortgage.   MoBTOAaBS,  {  456h 
Sales,  |  21. 

Vehdob  and  Pubchasbr,  I  15. 

FAILURE  OF  ISSUE. 

EfiUte  created  by  will,  see  Wills,  |  Sdi. 

FAILURE  OF  PROOF. 

See- 
Direction  of  verdict— 

Criminal  Law,  {  733. 

Trial,  fS  167~17(X 
Pleading,  |  390. 

FAIRS. 

See  AOBICULTUBE. 

FAITH  AND  CREDIT. 

Given  to  foreign  Judgment,  see  Jcdouent,  U 
814-829. 
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FALSE  IMPRISONMENT. 


Scope-Note. 

[INCLUDES  frestralnt  of  the  pergon  of  another,  without  BUffldent  authority,  not  mere- 
Ij  Incident  to  a  malidotu  prosecution;  Justlflcatlon  or  excuse  for  such  restraint;  and 
liabilities  and  remedies  therefor,  civil  or  crimlnaL 

[EXCLUDES  right  to  make  arrest  (see  Arrest) :  and  remedy  by  writ  of  habeas  corpus 
(see  Habeas  Corpus).  For  complete  list  of  mattera  excluded,  see  cross-references,  post] 

Analysis. 

L  Civil  Liability. 

(A)  Acts  Constituting  pAtss  Imprisonment  and  Liabiuty  There- 

for. 

§  1.  Nature  and  elements  of  false  imprisonment. 
§  2.           In  general. 

§  3.  False  imprisonment  and  malicious  prosecution  distin- 
guished. 

§  4.  Intent  and  malice. 

§  7.          Illegality  of  arrest. 

§  8.  Illegality  of  detention  after  arrest. 

§  9.  Defenses. 

§  11.          Exercise  of  authority  or  duty. 

§  13.          Probable  cause. 

§  15.  Persons  liable. 

(B)  Actions. 

§  16.  Nature  and  form  of  remedv. 
§20.  Pleading. 
§21.  Evidence. 

§  32.           Presumptions  and  burden  of  proof. 

§  23.  Admissibility  in  general. 

§25.  Character  and  condition  of  parties. 

§  26.  Justification. 

§  30.          Mitigation  of  damages. 

§  31.   Weight  and  sufficiency. ' 

§  32.  Damages. 

§  34.          Elements  of  compensation. 

§  35.    Exemplary. 

§  36.   Amount  awarded. 

§  37.  Trial. 

§  39.  Questions  for  jury. 

I  40.    Instructions. 

n.  Criminal  Responsibility. 

[No  paragraphs  or  references  In  this  Digest.   But  see  2S  Cent.  Dia.  False 
Imp.  H  122-12G.] 

Cross-References. 


See— 

IUbBAS  COBPtTS. 

Kidnapping. 

IJability  of  city  for  arrest  by  policeman.  Mc- 

NICIPAL  COBPOBAHONS,  {  747. 


Malicious  Pbosbcution. 

Right  to  damages  for  false  imprisonment  as 

property  right  Dauaggs,  |  7. 
Right  to  make,  and  mode  of  making,  arrest  in 

general.   ABBest,  H  61-72. 
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FALSE  IMPRISONMENT,  I  (A).        £5  Ind.  DIg.-Page  38]  57 


I.  CIVIL  LIABIUTY. 

Abatement  by  death  of  plaintiff,  see  Abate- 
ment AND  Revival,  g  52. 

Laws  relating  to  as  denial  of  due  process  of 
law,  see  OonsTrrnxiONAL  Law.  |  277. 


<A)  ACTS  CONSTITUTING  FALSE  IM- 
PRISONMENT AND  LIABIL- 
ITY THEREFOR. 

i  I.  Katnre  and  •lemeati  «f  f^i*  im~ 

prisoiuient. 

Fob  Cases  fboh  Otheb  States, 

See  23  Cent.  Dig.  False  Imp.  §§  1-73. 
See,  also,  19  Cyc.  pp.  319-324:  note.  118 
Am.  St.  Rep.  719. 

I  2.    In  Ke&eroL 

la]    (\pp.  1902) 
False  imprisonment  is  an   unlawful  re- 
straint upon  one's  freedom  of  locomotion  or  ac- 
tion.—Efroymson  V.  Smith.  63  N.  E.  328,  29 
Ind.  App.  451. 

False  imprisODment  is  the  deprivation  by 
one  of  tbe  liberty  of  another  without  bis  con- 
sent.—Id. 

For  Cases  fbou  Otiieb  States, 

See  23  Cent.  Dio.  False  Imp,  |  1. 
^e,  also,  19  Cyc.  p.  319 ;  note,  4  L.  R.  A. 
(N.  S.)  451. 

I  8.  —  Falae  imprls4»uneBt  and  mall- 
elOBS  proiMiatimi  diatiacaishad. 

[a]  Where  an  imprisonment  is  without  legal 
process,  it  is  false  imprisonment;  but  if  it  is 
under  legal  process,  but  commenced  maliciously 
and  without  probable  cause,  it  is  malicious 
prosecution.— (Sup.  1871)  Colter  v.  Lower,  35 
Ind.  2^,  9  Am.  Rep.  TSo ;  (1873)  Boaz  v.  Tate, 
43  Ind.  GO. 

Fob  Cases  from  Other  States, 

See  23  Cent.  Dio.  False  Imp.  1  2. 

S  4.  —  Intent  and  mallo*. 

Pleading,  see  post,  f  20. 

M     (Sup.  1873) 

In  an  action  for  false  Imprisonment  plain; 
tiff  need  not  prove  malice  or  want  of  probable 
cause  to  entitle  him  to  recover.— Boaa  v.  Tate. 
43  Ind.  eO. 

£b]    (Snp.  13S6) 

A  complaint  alleged  that  defendant  locked 
plaintifE  in  a  room,  and  by  threats,  with  weap- 
ons in  his  hand,  forced  plaintiff  to  acknowledjfe 
breach  of  a  promise  of  marriage,  and  to  agree 
to  pay  damages  therefor.  Held  to  sufficiently 
charge  false  imprisonment. — Hildebrand  v.  Mc- 
Crum,  101  Ind.  61. 

For  Cases  from  Othrr  States, 

See  23  Cent.  Dig.  False  Imp.  S  16. 
See,  also,  19  Cyc.  pp.  319.  320. 


S  7.  —  niecallty  of  arrast. 

Pleading,  see  poet,  {  20. 

Presumptions  and  burden  of  proof,  see  post,  S 
22. 

Sufficiency  of  evidence,  see  post,  S  SL 

M   (Sup.  mo) 

A  person  arrested  on  a  justice's  warrant 
for  a  breach  of  the  peace  cannot  maintain  an 
action  of  false  imprisonment  against  the  justice 
or  constable  in  consequence  of  a  mere  infor- 
mality in  the  warrant,  provided  the  justice  have 
jurisdiction.— Cooper  v.  Adams,  2  Blackf.  294. 

[b]    (Sup.  1830) 

If  a  judicial  officer,  whether  possessed  of 
a  general  or  special  jurisdiction,  acts  errone- 
ously, or  even  oppressively,  in  tbe  exercise  of 
his  authority,  an  individual  at  whose  suit  he 
acts  is  not  answerable  as  a  trespasser  for  the 
error  or  misconduct  of  the  officer.— Taylor  v- 
Moffatt,  2  Blackf.  305. 

If  a  Judicial  officer  whose  jurisdiction  is 
epedal  and  limited  transcend  bis  authority,  and 
act  in  a  case  oi  which  he  has  no  cognizance, 
his  proceedings  are  coram  non  judlce,  and  no 
person,  much  less  a  suitor,  can  justify  under 
them. — Id. 

rc]    (Sup.  1831) 

Where,  on  an  affidavit  charging  tbe  crime 
of  swindling  to  have  been  committed  in  LouIr!- 
ana,  the  person  accused  was  arrested  in  Indi- 
ana, the  arrest  was  illegal;  and,  such  charge 
not  importing  a  crime  and  not  being  a  punish- 
able offense,  the  maker  of  the  affidavit  was  lia- 
ble for  false  imprisonment. — Hall  v.  Rogers,  2 
Blackf.  429. 

[d]  (Sup.  1832} 

A  person,  being  imprisoned  by  virtue  of  a 
mittimus  issued  by  a  justice  of  the  peace,  which 
did  not  show  the  cause  of  commitment,  brought 
an  action  of  trespass  against  the  justice,  tlie 
constable  who  executed  the  mittimus,  and  the 
persons  who  assisted  the  constable.  Held,  that 
the  mittimus  was  no  justifiratlon. — Hawkins  v. 
Johnson,  3  Blackf.  46;  Hlday  v.  Qilmore*  Id. 
48. 

[e]  (Sdp.  1834) 

In  jiHtification  of  an  imprisonment  under 
a  magistrate's  warrant  the  constable  must  ^ow 
that  the  magistrate  had  jurisdiction  of  the  sub- 
ject-matter, and  that  the  warrant,  on  its  face, 

was  legal.— Poiilk  v.  Slocum,  3  Blackf.  421. 

An  action  of  trespass  lies  against  a  magis- 
trate for  an  imprisonment  by  virtue  of  a  war- 
rant issued  by  him  against  the  plaintiff,  as  fa- 
ther of  a  bastard  child,  without  a  complaint  au- 
thorizing it. — Id. 

■    [0    (Snp-  1837) 

In  an  action  against  a  constable  for  false 
imprisonment,  his  justification  of  the  arrest  un- 
der a  capias  need  not  show  that  an  affidavit 
was  tiled  before  issuing  the  capias,  though  nec- 
essary if  the  action  tiad  been  against  the  person 
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suing  out  the  writ  or  the  jostice  bimBell— Da- 
rts T.  Bush,  4  Bladcl  880. 

Is]    (S«p.  U39) 

A  magistrate  who  inaes  a  warrant  without 
a  snfficient  affidavit  is  liable  to  person  arrest- 
ed.—Lair  T.  Abrams.  5  Blackt.  191. 

Ill]    (Snp.  ISW) 

Where  the  governor  of  one  state  demaads 
a  persMi  of  the  governor  of  another  state  as  a 
fugitive  from  justice,  and  the  governor  of  the 
latter  state  causes  the  accused  to  be  arrested 
and  delivered  to  the  person  appointed  for  that 
purpose  bj*  the  governor  making  the  demand, 
such  person  is  not  liable  for  a  false  imprison- 
nient  by  reason  of  any  irregularity  in  the  war- 
rant of  arrest.— Johnston  t<  Vanamringe,  6 
Blackf.  311. 

[i]  iSmp.  im) 
A  party  who  canaes  a  magistrate  to  issue, 
and  the  magistrate  who  issues,  l^al  process, 
are  not  responsible  for  an  assault  committed  by 
the  officer  serving  it  unless  they  participate 
therein.— Ereger  t.  Osbom,  7  Blacfcf.  74. 

D)    <S«p.  1848) 

Where  one  sues  out  a  capias,  and  delivers 
it  to  an  officer,  with  directions  to  arrest  the 
defendant  immediately,  the  plaintiff  not  know- 
ing at  the  time  that  the  defendant  is  then  priv- 
ileged from  arrest,  and  the  officer  arrests  him 
while  privileged,  the  defendant  in  the  capias 
cannot  maintain  an  action  on  the  case  therefor 
against  the  plaintiff.  The  direction  to  the  of- 
ficer must  be  understood  as  directing  him  to 
arrest  as  soon  as  the  defendant  should  be  sub- 
jpct  to  arrest— Sewell  t.  Lane.  1  Ind.  293, 
Sniith.  167. 

Ck]    («»P.  1862) 

The  marshal  who  makes  an  arrest,  with- 
out process,  for  an  affray,  not  occurring  in  his 
view,  and  the  parties  who,  under  his  authority, 
assist  him  under  such  circumstances,  are  lia- 
ble in  an  action  of  trespass  to  the  party  arrest- 
ed.—Pow  T.  Beckner,  3  Ind.  475. 

m  (SwP- 186!) 
The  conviction  and  sentence  of  a  person 
to  confinement  in  the  penitentiary  by  a  court 
having  no  Jurisdiction  are  nullities,  and  can  af- 
ford no  protection  to  any  person  keeping  him 
in  confinement— Patterson  t.  Prior,  18  Ind. 
440.  81  Am.  Dec.  367. 

[m]    (Snp.  U») 

Where  a  sergeant  of  volunteers  arrested 
some  deserters  at  night,  and  while  passing 
through  a  wood  with  the  deserters  in  charge 
was  fired  upon,  and  arrested  plaintiff  on  strong 
probability  that  be  had  interfered  with  the  ex- 
ercise by  the  sergeant  of  bis  military  authority, 
and  had  fired  upon  falm,  an  action  for  false  im- 
prisonment will  not  lie.— Teagarden  t.  Graham, 
31  Ind.  422. 


[a]    (8ii|».  1873) 
If  an  imprisonment  is  extmjadldal,  with- 
out legal  process,  it  la  false  Imprisonment— 

Boaz  V.  Tate,  43  Ind.  60. 

When  an  arrest  is  made  upon  valid  process, 
issued  by  a  court  having  jurisdiction,  trespass 
for  false  imprisonment  will  not  lie,  though  the 
arrest  be  maliciously  procured  by  the  prosecu- 
tor without  probable  cause.— Id. 

[o]     fSwp.  is;3) 

Where  a  party  making  an  arrest  Is  not  a 
known  poblin  officer,  but  assumes  to  act  by 
special  app<rfntment,  persons  aiding  him  are 
bound  to  know  whether  be  is  authorized  to 
make  the  arrat;  and,  If  he  is  a  trespasser  for 
want  of  authority,  they  are  also  trespassers, 
as  is  likewise  a  justice  of  the  peace  who  com- 
mits  a  person  thus  illegally  arrested,  for  he  has 
acquired  no  jurisdiction  over  bis  person.— Diet- 
richa  T.  Schaw,  43  Ind.  175. 

[p]     (Sop.  1S74) 

Where  an  officer  makes  an  arrest  under  a 
warrant  and  mittimus  issued  by  a  justice  hav- 
ing jurisdiction  of  the  offense,  each  good  on  its 
face,  be  is  not  liable  in  an  action  for  false  im- 
prisonment.—Jeffries  T.  McNamara,  40  Ind.  142. 

[q]    (Snp.  1S78) 

Although  an  affidavit  and  warrant  for  the 
arrest  of  a  person  for  a  trespass  be  erroneous, 
if  the  same  be  not  void  a  person  assisting  the 
constable  in  making  the  arrest,  and  using  no 
unnecessary  force,  is  not  liable  therefor  in  an 
action  for  damages  for  false  imprisonment — 
Goodwine  t.  Stephens,  63  Ind.  112. 

Where  a  warrant  for  arrest  is  merely  in- 
formal and  erroneous,  but  not  void,  the  officer 
executing  it  and  the  persona  assisting  him  are 
protected.— Id. 

Tliat  a  warrant  may  protect  a  constable 
against  an  action  for  falae  imprisonment  for 
making  an  arrest,  it  is  necessary  that  it  should 
be  valid,  but  it  is  immaterial  that  it  Is  infor- 
mal and  erroneous.— Id. 

[r]  (Sap.  issi) 
Where  the  warrant  on  which  the  arrest 
complained  of  was  made  was  directed  to  any 
constable  of  the  county,  but  was  put  in  the 
hands  of  a  special  constable,  who  arrested 
plaintiff,  and  took  him  before  a  justice  of  the 
peace,  the  arrest  la,  on  its  face,  illegal.--Amer- 
ican  Exp.  Co.  r.  Patterson,  73  Ind.  430; 

[B]  (Sop.  1884) 
It  is  a  good  defense  to  an  action  for  false 
imprisonment  that  defendant,  as  town  marshal, 
found  plaintiff  intoxicated  In  the  streets,  hav- 
ing just  assaulted  a  person,  and  arrested  and 
detained  him  for  three  hours  till  a  regular 
charge  could  be  made  against  him.— Wiltse  T. 
Holt,  95  Ind.  469. 

[t]    (S«p.  1889) 
Where  defendant  merely  directed  the  at- 
tention of  a  police  officer  to  the  acts  of  plain- 
tiff, constituting,  ns  be  supposed,  a  violntion 
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of  a  dty  liack  ordinance,  and  committed  in  the 
presence  of  the  officer,  he  was  not  liajile  for 
false  imprisonment  on  the  arrest  of  the  plain- 
tiff, althon^  the  charge  against  the  plaintiff 
might  not  hare  been  veil  founded.— Veneman  t. 
Jones,  lis  Ind.  41,  20  N.  E.  644,  10  Am.  St 
Bep.  lOa 

[u]    (Snp.  1891) 

The  mayor  of  a  city,  who.  by  Rev.  St.  | 
3062,  is  given  the  same  crimiDal  jurisdiction 
as  justices  of  the  peace,  which  includes  the  of- 
fense of  selling  IiQuor  to  a  minor,  a  misde- 
meanor, punishable  by  fine  only  (Rev.  St.  § 
2094),  is  cot  liable  to  a  civil  action  for  false 
imprisonment  for  "corruptly  and  maliciously" 
retaining  jurisdiction  and  imposing  a  fine,  and 
imprisonment  in  default  of  payment,  after  de- 
fendant has  moved  for  a  change  of  vpuue, 
which,  under  Elliott's  Snpp.  §  297,  must  be 
granted  on  proper  affidavit  by  either  party. — 
State  V.  Wolever,  127  Ind.  300,  26  N,  E.  762- 

[V]  (App.l»08> 

Where  a  felony  has  been  committed,  any 
dtizen  may,  without  warrant,  arrest  a  person; 
but  he  assumes  the  hazard  of  being  sued  for 
damages  for  a  wrongful  arrest— Grand  Rapids 

6  I.  R.  Co.  T.  King,  41  Ind.  App.  701,  83  N. 
E.  778. 

For  Cases  fbou  Othxb  States, 

Sn  23  Cent.  Ikia.  False  Imp.  H  S-61,  79. 
See,  also,  10  Gyc.  p.  822 ;  note,  92  C.  C. 
A.  094;  note,  61  L.  B.  A.  193. 

S  8.  —  Ill«callt7  of  datantloB  aftor 
arrest. 

[a]  (Snp.  1861) 

Suit  for  false  imprisonment.  Answer  that 
defendant,  acting  as  city  marshal,  arrested  the 
plaintiff,  on  view,  for  intoxication  and  noise  in 
the  streets  on  Sunday,  In  violation  of  the  city 
ordinances,  whereof  three  were  set  out,~(l) 
fixing  a  fine  for  intoxication ;  (2)  against  im- 
proper noise;  (3)  authorizing  the  marshal  to 
arrest  and  conduct  before  the  mayor's  court 
persons  found  guilty  of  breach  of  city  ordi- 
nances. The  majror's  court  not  being  in  ses- 
sion on  Sunday,  defendant  kept  plaintiff  in  cus- 
tody five  hours,  then  released  him  on  promise 
of  his  app«uaQce  in  court  next  day,  When  he 
did  appear  and  was  fined  for  drunkenness. 
Held,  tliat  no  statute  made  drankenness  a 
crime  or  misdemeanor,  and,  though  the  city 
might  recover  a  forfeiture  or  penalty  in  a  suit 
at  law,  yet  this  did  not  authorize  the  imprison- 
ing of  a  man  for  an  uncertain  time  by  a  min- 
isterial oflicer  of  his  own  volition ;  the  duty  of 
such  officer  being  to  take  the  prisoner  forthwith 
liefore  a  tribunal  having  jurisdiction,  and  then 
prefer  a  complaint  against  him.  The  answer 
was  held  bad  on  demurrer^I«w  t.  Evans,  16 
Ind.  486. 

[b]  (Sop.  1873) 

Where  officers  having  charge  of  a  person 
under  arrest  have  no  authority  to  fix  the  bail 


and  take  a  recognizance,  or  to  receive  in  pledge 
any  article  of  Taine  as  security  for  the  appear- 
ance of  the  prisoner,  their  failure  to  take  bail 
or  receive  such  pledge  Is  no  evidence  of  mal- 
ice.— Boaz  v.  Tate,  43  Ind.  80. 

[c]  (Snp.  1879) 

Where  a  defendant,  fined  for  violation  of 
a  city  ordinance,  was  compelled  to  work  out 
the  fine  by  laboring  on  the  streets,  held,  that 
he  could  maintain  aa  action  for  false  imprison- 
ment—Torbert  V.  I^ncfa,  67  Ind.  474. 

[d]  <Snp.  1891) 

The  act  of  the  mayor  In  refusing  to  ad- 
minister the  oath  to  defendant  on  his  affidavit 

for  change  of  venue  is  judicial,  under  Elliott's 
Supp.  S  297,  providing  that  a  change  shall  be 
granted  "whenever  affidavit  shall  be  made  be- 
fore the  justice  [mayor]  by  either  party,"  and 
protects  the  mayor  from  an  action  for  false  im- 
prisonment.—State  ex  rel.  Egan  t.  Wolever. 
127  Ind.  306,  26  N.  E.  762. 

So  is  his  decision  as  to  the  sufficiency  of 
an  affidavit  made  before  a  notary  Instead  of 
himself. — Id. 

Ce]     (App.  1897) 

A  police  officer  arresting  a  person  for  viola- 
tion  of  the  liquor  law  took  him  first  to  the  may- 
or's office,  then  to  a  justice  of  the  peace,  and, 
finding  both  absent,  started  towards  the  office 
of  another  justice,  when  the  prisoner  refused  to 
accompany  bim  further,  offering  such  physical 
resistance  as  to  necessitate  the  assistance  of  an- 
other officer  to  force  him  to  proceed.  As  it 
was  early  in  the  moruing.  and  the  jusHce  was 
probably  not  in  his  office,  the  officer  to  protect 
the  prisoner  from  injury  caused  by  his  resist- 
ance, and  to  facilitate  matters,  incarcerate<l 
the  prisoner  In  the  jail  near  by  for  a  period 
f>f  one  hour,  while  he  procured  a  warrant  for 
his  arrest.  Held,  that  the  temporary  incar- 
ceration was  justifiable.- Weser  v.  Welty,  47 
N.  E.  G30,  18  Ind.  App.  664. 

tn  (8«p.l9ia) 
By  Bums'  Rev.  St  1901,  f  1771,  a  sheriff 
is  authorized  to  arrest  without  a  warrant  any 
person  whom  he  may  find  violating  any  of  the 
penal  laws;  but  the  section  provides  that  the 
detention  of  the  person  so  arrested  Is  to  con- 
tinue only  nntil  a  legal  wanrnnt  can  be  ob- 
tained, field  that.  If  an  officer  detains  a  per- 
son for  a  longer  period  than  necessary  to  ob- 
tain a  warrant,  he  is  liable  for  false  impris- 
onment.—Harness  T.  Steele,  64  N.  E.  875,  159 
Ind.  286. 

An  officer  who  has  made  an  arrest  with- 
out a  warrant  should,  on  becoming  satisfied 
thereafter  that  the  accused  is  not  guilty  of  the 
offense,  release  him;  but.  if  eitber  the  arrest 
was  unlawful,  or  the  prisoner  has  been  il- 
legally detained  or  deprived  of  bis  liberty  by  the 
officer  before  such  release  or  discbarge,  that  tbe 
officer  released  the  person  arrested  under  such 
circumstances  will  not  relieve  him  of  an  action 
at  the  instance  of  the  injured  party. — Id. 
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An  oflker  azrestinc  wfthoat  ft  wanrant  can- 
not Justify  Us  action  in  holding  or  detftinlns 
the  prisoner  for  an  nnieaaonaUe  time  before 
obtaininc  a  warrant  upon  the  ground  that 
madk  delay  was  neeessazy  In  order  to  Investi- 
gate the  case  and  piocnre  eridenoe  against  Uie 
accosed.— Id. 

For  Cages  fbou  Other  States, 

Su  23  Cert.  Dio.  False  Imp.  H  68-73. 
See,  also,  19  Cyc  p.  322. 

{  0.  Defeases. 

Eyidence,  see  post,  %  20. 
Pleading,  see  poet,  |  20. 

Fob  Cases  fbok  Otheb  States, 

See  23  Cekt.  Dig.  False  Imp.  H  6,  7,  81, 

59.  74-78. 

See,  also,  19  Cyc.  pp.  388-306;  note,  18 
U  K.  A.  356. 


1 11.  — —  EaoMiM  of  antlMrlty  or  Anty. 
M  (SWV.USA 

A  deputy  prorut  marshal,  directed  by  his 
■operior  cSicer  to  arrest  and  punish  persons  not 
connected  with  the  amy  for  retailing  liquor  at 
their  usual  iilace  of  business  to  soldiers,  is  not 
protected  by  such  order  from  liability  to  the  ar- 
rested persons  for  damages  on  account  of  such 
arrest.— OHffin  v.  Wilcox,  21  Ind.  870. 

[b]  (S«p.  18TC) 
Where  defendants  caosed  the  arrest  and 
imprisonment  of  plaintiff  under  an  act  there- 
after fonnd  to  be  unconstitutional,  they  cannot 
justify  under  such  enactment  in  an  action  for 
false  imprisonment — Sumner  t.  Beeler,  00  Ind. 
Ml.  19  Am.  Rep.  718. 

[e]  (8mp.un) 

The  detention  or  keeping  in  of  pu^ls  for 
a  short  tim«  after  dismissal  of  the  rest  of  the 
daxs  as  a  punishment  for  some  misconduct  has 
none  of  tlie  elements  of  false  imprisonment 
about  it,  however  mistaken  a  teacher  may  be 
as  to  the  justice  or  propriety  of  imposing  such 
a  penalty  at  the  particular  time,  unless  impos- 
ed from  wanton,  willful,  or  malicious  motives. 
-FerUch  v.  Michener,  11  N.  E.  60S,  U  N.  E. 
68,  111  Ind.  472,  60  Am.  Rep.  709. 

Fob  Cases  fbom  Otheb  States, 

See  23  Cent.  Dig.  False  Imp.  IS  75-77. 
See,  also,  19  Cyc.  pp.  339-356. 

1 13.    Probabla  eanse. 

[a]    (Super.  1872) 

An  officer  is  justified  in  arresting  and  im- 
prisoning an  olTender  for  "probable  cause," 
and,  if  there  is  reason  to  believe  tliat  a  person 
is  insane,  and  about  to  commit  mischief,  which, 
if  committed  by  a  sane  person,  would  consti- 
tute a  criminal  offense,  an  officer  may  detain 
the  offender  until  it  may  reasonably  be  pre- 
sumed that  he  has  changed  his  purpose.— Paetz 
T.  r>ain.  WflB.  148. 


Fob  Cases  fbou  Otheb  States, 

See  23  Cent.  Dig.  False  Imp.  H  6,  7.  31, 
69. 

Se^  also,  19  Cyc.  pp.  351-353. 

116.  PoraoiM  llabla. 

Pleading,  see  post,  |  20. 

[a]  (Sop.  1S78) 
If  8  jailer  after  receiving  a  prisoner  un- 
necessarily put  him  in  a  filthy  place,  or  other- 
wise exceed  bis  authority,  the  police  officers 
who  made  the  arrest  are  not  liahle  for  such 
acts,  unless  they  advise,  or  in  some  manner 
participate  in,  such  oppresuve  excess  of  au- 
thority.—Boaz  V.  Tate,  43  Ind.  60. 

If  police  officers  malce  an  arrest  and  bring 
the  prisoner  to  the  Jailer,  and  Inform  him  of 
the  arrest  for  a  criminal  offense  committed  in 
their  view,  the  Jailer,  by  receiving  the  prisoner 
as  Such,  does  not  become  liable  for  the  former 
wrongful  or  oppressive  acts  of  the  police  of- 
ficeiar— Id. 

n>]  {Sup.  1873) 
Where  a  person  is  illegally  under  arrest,  a 
justice  of  the  peace  is  also  a  trespasser  in  com- 
mitting the  person  so  arrested  to  prison,  as  he 
has  not  acquired  jurisdiction  over  bis  person. — 
Dietrichs  v.  Schaw,  43  Ind.  170. 

[0]    (Sup.  1881) 

An  express  company  which  employs  agents 
to  pursue,  arrest,  and  prosecute  those  who  are 
supposed  to  have  stolen  the  company's  property 
is  liable  for  the  acts  of  its  agents  who  falsely 
imprison  parties  suspected,  notwitliBtanding 
that  the  company  does  not  expressly  authorise 
or  sancticm  the  illegal  imprisonment.— American 
Exp.  Co.  v.  Patterson.  73  Ind.  430. 

[d]  (8«p.  1886) 

Where  a  railroad  company  employs  a  de- 
tective to  arrest  persons  unlawfully  obstructing 
its  track,  and  he,  acting  within  the  terms  of 
bis  employment,  arrests  an  innocent  person, 
the  railroad  company  is  liable  therefor.— Evans- 
ville  ft  T.  H.  R.  Co.  v.  McKee.  09  Ind.  519,  60 
Am.  Rep.  102. 

[e]  (Sap.  1885) 

A  principal  who  selects  an  agent  to  detect 
and  arrest  offenders  is  responsible  for  the  acts 
of  the  agent  committed  within  the  general  scope 
of  his  employment,  although  the  agent  may 
have  done  an  unlawful  act.  and  have  arrested 
an  innocent  man.— Pennsylvania  Co.  v.  Weddle, 
100  Ind.  138. 

A  railroad  company  is  not  liable  for  the 
action  of  its  local  check  clerk  of  frei^t.  in 
prosecuting  one,  without  probable  cause,  for 
the  theft  of  articles  from  its  cars.— Flora  v. 
Russell,  138  Ind.  153.  37  N.  E.  683. 

[g]    <App.  1902) 

Where  the  watchman  and  floor  walker  of 
a  department  store,  whose  general  duty  it  was 
to  protect  the  goods  from  being  stolen,  wrong- 
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fully  accused  a  costomer  of  stealiiiA  placed  her 
under  restraint,  and  searched  her,  the  pzoprie- 
±orB  of  the  store  were  liable  in  an  action  for 
false  Imprisonment,  thou^  the  particnlar  acts 
of  the  employtia  cmnidaiaed  of  were  willful,  and 
not  directly  authorized.— Efroymson  t.  Smith, 
«3  N.  E.  328,  29  Ind.  App.  451. 

[h]    (App.  1908) 

The  mere  fact  that  a  railroad  employed  a 
detective  does  not  Imply  that  he  had  authority 
to  make  arrest— Grand  Bapida  &  I.  R.  Co.  t. 
King,  41  Ind.  App.  701,  83  N.  B.  778. 

A  corporation  is  responsible  for  the  acts 
'Of  an  agent  in  anesting  and  imprisoning  plain- 
tiS,  performed  while  engaged  in  the  disdiarge 
of  duties,  within  the  general  scope  of  bis  agen- 
cy, although  the  particular  act  was  willful,  and 
was  not  directly  authorized.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  23  Csnt.  Dio.  Falae  Imp.  SI  &-67; 

34  Cent.  Dio.  Mast.  &  8.  S  1222. 
■See,  also,  19  Cyc.  32S-3S6;  notes.  14  L. 

B.  A.  791,  44  L.  B.  A  705,  47  I*  R. 

A.  593,  51  L.  B.  A.  193. 

(B)  ACTIONS. 

Former  judgment  as  barring  action,  see  Jtroa- 
UBNT,  S  585. 

Bemovabllity  of  cause  to  federal  court,  see  Re- 
moval OF  Causes,  H  21,  86. 

{16.  ITatare  and, form  of  remedy. 

Waiver  of  tort  and  salt  in  assumpsit,  see  Ac- 
tion, 8  28. 

Fob  Oases  fboh  Otheb  States, 

See  23  Cent.  Dig.  False  Imp.  SI  80-82. 
See,  also,  19  Cyc.  p.  357. 

S20.  Pleadlnc. 

Aider  by  verdict  or  judgment,  see  Fleadiko, 

S  434. 

Amendment  to  conform  to  proo^  see  Plead- 
ing, S  237. 
■Condusions,  see  Pleading,  |  & 

M  (Snp.  1834) 
Where,  in  trespass  for  false  imprisonment 
against  a  magistrate,  he  pleaded  In  justiScation 
that  the  arrest,  etc.,  was  by  virtue  of  a  war- 
rant issued  by  him  against  the  plaintiff  as  the 
father  of  a  bastard  child,  on  the  complaint  of 
the  overseen  of  the  poor,  and  showed  that  the 
child  was  not  then  born,  or  omitted  to  state 
that  the  complaint  was  reduced  to  writing,  or 
that  the  mother  had  &Iled  to  prosecute  for  the 
child's  maintenance  or  that  the  warrant  was  in 
due  form,  the  plea  was  insuffident- Poulk  v. 
Klocam,  3  Blackf.  4ZL 

[b]    (Sop.  1837) 

If  an  officer  justify  an  arrest  under  process 
which  he  is  bound  to  return,  the  return  day  be- 
ing past,  he  must  allege  a  return  in  his  plea.— 
Davis  V.  Bush,  4  Blackf.  3.30. 


[fi]  (Snp.  18S») 
Where  a  constable  justifies  an  arrest,  etc., 
under  a  capias  ad  satisfaciendum,  which  un- 
der the  statute  he  is  bound  to  return,  the  plea 
moat  aver  a  return  of  the  execution,  or  show 
a  suffident  reason  why  a  return  had  not  been 
made.— May  v.  Sly,  5  Blachf.  206. 

[d]    (Sap.  Ig43) 

lo  tresi>ass  for  an  assault  and  False  im- 
prisonment, it  appeared  that  at  and  shortly 
before  the  time  of  the  arrest  there  was  in 
plaintiff's  neighborhood  an  association  of  per- 
sons engaged  in  making  and  passing  counter- 
feit money.  Held,  that  the  fact  that  plaintiff 
was  one  of  that  association,  and  had  been  en- 
gaged in  passing  counterfeit  money  knowing- 
ly and  with  intent  to  defraud  the  public, 
should  be  specially  pleaded.— Wasson  t.  Can- 
field,  6  Blackf.  406. 

In  trespass  for  an  assault  and  false  im- 
prisonment, A.  pleaded  that  he  was  a  justice  of 
the  peace,  that  a  felony  had  been  committed, 
that  there  was  reasonable  ground  for  auspidon 
that  plaintiff  was  guilty  of  said  felony,  and 
that  in  consequence  thereof  -  be  had  ordered 
plaintiff  to  be  arrested.  Held,  that  the  idea 
was  insufficient,  in  that  it  omitted  to  set  out 
the  grounds  upon  which  the  suspidon  and  belief 
of  plaintiff's  guilt  were  founded. — Id. 

In  trespass  for  an  assault  and  imprison- 
ment, B.  pleaded  that  he  was  a  constable,  that 
a  felony  had  been  committed,  that  a  reasonable 
suspicion  and  belief  existed  that  the  plaintiff 
was  guilty  of  said  felony,  that  one  A.  and  oth- 
ers, informed  him  (the  defendant)  that  the 
plaintiff  was  guilty  of  said  felony,  and  that 
for  the  purpose  of  carrying  the  plaintiff  before 
some  justice  of  the  peace  to  be  dealt  with  he 
had  gently  arrested  him.  Held,  on  general  de- 
murrer, that  the  plea  was  bad,  for  not  showing 
that  his  informant  stated  the  facts  by  which 
he  knew  or  believed  the  plaintiff  to  be  guilty, 
and  for  not  setting  out  those  facts.— Id. 

[«]     (Sop.  1846) 

In  tresjMss  for  an  assault  and  battery  and 
false  imprisonment,  the  plea  was  that  the  de- 
fendant made  oath  before  a  justice  of  the  peace 
that  he  had  been  threatened  by  the  plaintiff, 
etc.,  and  prayed  surety  of  the  peace;  that  the 
justice  thereupon  issued  his  warrants,  etc. 
Held,  that  the  plea  amounted  to  the  general 
issue.— Crookshank  v.  Edlon»  8  Blackf.  256. 

tn    (Snp.  1889) 

An  answer  justifying  an  arrest  made  by 
the  defendant  as  sheriff,  by  virtue  of  a  ca.  ad 
resp.,  need  not  state  that  an  affidavit  was  filed 
before  the  writ  issued;  but,  if  the  return  day 
be  past,  such  answer  must  show  a  return.— 
Caldwell  v.  Kenworthy,  31  Ind.  23& 

[g]  (Snp.1870) 

To  sustain  an  action  for  having  arrested 
the  plaintiff  in  a  civil  action,  malice  and  want 
of  probable  cause  must  be  averred  and  proved. 
A  count  that  defendant  caused  the  plaintiff  to 
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be  imprisoned,  etc.,  under  a  false  cbaive»  etc., 
and  wbereby  he  was  damaged,  is  defecttve. — 
Seeger  t.  Pfeifer,  36  Ind.  13. 

[b]  Tbe  complaint  in  an  action  for  false  im- 
prisonment need  not  aver  that  the  same  was 
either  wrongful,  nnlawful,  malidons,  or  with- 
ont  probable  cause.— (Sup.  1871)  Colter  v.  Low- 
er, 35  Ind.  285,  9  Am.  Bep.  735;  (1877)  Carey 
T.  Sheets,  60  Ind.  17. 

a]  (8«p.lS73) 
An  answer  ^idi  attempts  to  Justify  the 
■arrest  and  imprisonment  complalQed  of  must 
identify  the  an«st  Justified  with  the  arrest  com- 
plained of,  oz>  it  will  be  bad  on  demurrer.— 
OaHimore  t.  Ammerman,  89  Ind.  323. 

A  complaint  for  arrest  and  false  imprlaoD- 
ment  need  not  aver  that  the  facts  complained 
of  were  done  illegally,  or  wrongfultyf  or  with- 
out competent  authority.— Id. 

U]    f  Swp.  18T3) 

Where  a  complaint  for  false  imprisonment 
alleges  that  the  plaintiff  was  imprisoned  on 
more  than  one  charge,  an  answer  justifying  the 
arrest  on  only  one  of  the  charges  is  bad.— Boai 
V.  Tate,  43  Ind.  60. 

'n'here  the  graTameu  of  an  action  is  for 
arresting  and  imprisoning  the  plaintiff  without 
legal  process,  averments  in  the  complaint  rela- 
tive to  the  malicious  purposes  of  the  defend- 
ant are  only  by  way  of  aggravation.— Id. 

In  an  action  for  false  imprisonment  the 
defense  of  justification  is  not  available  under 
4  general  denial.— Id. 

W     (Sop.  1874) 

An  answer  of  justification  In  an  action  for 
false  imprisonment  sufficiently  identifies  the 
imprisonment  justified  if  it  is  stated  to  be  the 
same  imprisonment  complained  of  by  the  plain- 
tiff.—Sdrcle  V.  >'eeTes,  47  Ind.  2S0. 

ni     (SwP-  1S77) 

In  an  action  for  false  imprisonment,  It 
need  not  be  averred  in  the  complaint  that  the 
matter  complained  of  was  wrongful  or  unlaw- 
ful or  malicious  or  without  probable  cause- 
Carey  T.  Sheets,  00  Ind.  17. 

[m]    <8«p.  ISSl) 

Where  a  complaint  against  a  corporation 
for  false  Imprisonment  alleges  that  injury  was 
done  at  the  instigation  and  procurement  of  de- 
feodaut,  and  there  is  no  motion  for  more  spe- 
cific statement  of  facta,  plaintiff  may  offer  any 
evidence  tending  to  show  the  truth  of  the  al- 
legation.—American  Exp.  Co.  T.  Patterson,  73 

Ind.  4aa 

A  complaint  against  an  express  company 
for  false  imprisonment,  which  alleges  that  the 
acu  of  the  agent  who  caused  plaintiffs  arrest 
and  imprisoiuneiit  wen  done  "at  the  instiga- 
tion and  pxocurement  of  the  defendant,"  suffi- 
dently  charges  defendant  with  responsibility 
for  the  agenfs  acts.— Id. 


S  S2 

The  failure  at  a  complaint  against  a  cor- 
poration for  false  imprisonment  to  sufficiently 
allege  the  means  and  manner  by  which  it  pro- 
cured the  false  imprisonment,  while  subjecting 
it  to  a  motion  to  make  more  specificv  does  not 
render  it  obnoxious  to  demurrer.— Id. 

[n]    (Swp.  1SS4) 

Justification  for  false  imprisonment  by 
pleading  a  warrant  must  show  that  the  arrest 
was  for  the  same  trespass  as  charged  in  the 
complaint.— Young  v.  Warder,  94  Ind,  357. 

[0]     (App.  18»7) 

In  an  action  for  false  imprisonment  by  an 
officer,  an  answer  in  justification,  after  stating 
the  facts  of  the  arrest,  alleging  that  the  officer 
"was  justified  in  making  the  arrest  and  caus- 
ing the  imprisonment  of  the  plaintiff  complain- 
ed of,"  is  sufficient  to  identify  the  imprisonment 
justified  as  the  imprisonment  alleged  in  the 
complaint.— Weser  v.  Welty,  47  N.  E.  639,  18 
lad.  App.  664. 

[p]    (Snp.  1902) 

A  complaint  for  fialse  Imprisonment  Is  suffi- 
cient without  alleging  that  the  act  complained 
of  was  ill^al  or  wrongful,  or  that  the  an»t 
or  imprisonment  was  without  competent  au- 
thority, or  malicious,  or  without  probable 
cause.— Harness  T.  Steele,  64  N.  B.  875,  159 
Ind.  286. 

[4l  (App.  1908) 
A  c(Hnplaint  in  an  action  against  a  railroad 
tor  false  imprisonment  by  a  railway  detective, 
showing  that  the  detective  was  employed  by  de- 
fendant with  authority  to  arrest  all  persons  who 
had  stolen  Its  property,  and  that  the  detective 
within  the  scope  of  his  employment,  but  with- 
out warrant  of  law,  and  without  any  criminal 
offense  being  committed  by  plaintiff  in  his  pres- 
ence, arrested  and  imprisoned  plaintiff,  and 
that  said  arrest  was  caused  by  appellant 
through  its  agents,  servants,  detectives,  and 
employes,  while  acting  in  the  scope  of  their  em- 
ployment, is  not  defective,  in  that  by  its  alle- 
gations the  detective's  authority  and  the  scope 
of  his  employment  is  measured  and  defined  by 
the  word  "detective."- Grand  Rapids  &  I.  R. 
Co.  V.  King,  41  Ind.  App.  701,  83  N.  E.  778. 

For  Cashs  from  Other  States, 

See  23  Cent.  Dig.  False  Imp.  i|  86-97. 
See,  also,  19  Gyc.  pp.  358-362. 

8  21.  Evldeaoe. 

For  'Cases  frou  Otheb  States, 

See  23  Cent.  Dig.  False  Imp.  H  96-108. 
gee,  also,  19  Cyc.  pp.  302-366. 

{ 22.         Preanmptloaa  and  bwrden  of 
proof, 
[a]    (App.  l»3) 

In  an  action  for  false  imprisonment,  proof 
that  plaintiff  was  imprisoned  is  sufficient  to 
raise  the  presumption  that  such  imprisonment 
was  illegal,  and  the  burden  of  establishing  the 
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contrary  is  on  defendant.— Black  t.  Manb,  67 
N.  E.  201,  31  iDd.  App.  63. 

tb]  (A»p.i90S) 

In  a  salt  for  Mae  imprlsonnient,  tn  in- 
strnctioD  tbat  the  fact  that  plaintiff  vas  im- 
prlsoDed  was  sufficient  to  raise  the  presumption 
that  such  imprlBonment  waa  Illegal,  and  that 
the  harden  of  establlsblng  the  contrary  was 
on  defendants,  was  not  erroneous.— Grand  Bap- 
Ids  &  I.  B.  Co.  T.  King,  41  Ind.  App.  701,  83 
N.  B.  7Ta 

For  Cases  from  Other  States, 

See  23  Cent.  Dig.  Ftalse  Imp.  H  08-09. 
See,  also,  10  Cyc.  p.  362. 

8  23.    AdmlulbUitT  in  general. 

Hearsay  evidence,  see  Evidence,  §  317. 
Opinion  evidence,  see  Evidence,  8  471. 
Self-serring  declarations,  see  Evidence,  S  271. 

[a]  (tap.  1878} 
In  an  action  for  false  ImpriBonment.  a 
note  ^ven  by  one  of  the  defendants  to  a  third 
person,  which  bad  no  connection  witb  the  case 
or  with  plaintiff,  was  properly  excluded  from 
the  evidence.— Stewart  t.  Maddox,  63  Ind.  51. 

tb]    (9np.  1881) 

In  an  action  for  false  imprisonment,  plain- 
tiff may  give  evidence  of  tiie  proceedings  upon 
a  writ  of  habeas  corpus  by  which  he  was  dis* 
charged  from  custody.— American  Exp.  Co.  v. 
Patterson,  73  Ind.  430. 

Where  the  warrant  on  which  an  arrest 
was  made  was  directed  to  any  constable  of 
the  county,  but  waa  pat  in  the  bands  of  a  spe- 
cial constable,  who  arrested  plaintiff  and  took 
him  before  a  Justice  of  the  peace,  evidence  of 
the  proceedings  before  the  justice  were  admis- 
sible in  a  subsequent  action  for  false  imprison- 
ment.—Id. 

[e]    I A  pp.  1908) 

In  an  action  for  assault  and  false  Imprison- 
ment, It  was  immateria]  wtio  had  been  with 
defendant  during  tlie  day,  or  whether  she  had 
been  alone  in  the  bouse,  from  which  she  came 
at>out  4  o'clock  in  tlie  afternoon,  when  she  saw 
plaintiff,  as  she  alleged,  stealing  her  cherries.— 
Golibart  v.  Sullivan,  66  N.  E.  188,  30  Ind.  App. 
428. 

Fob  Cases  from  Other  States, 

See  23  Cent.  Dio.  False  Imp.  1 100. 
See,  also,  19  Cyc.  p.  364. 

8  26.         Oharseteir  and   ooaditloii  of 
parties. 

[a]  (tap.  1881) 
In  suit  for  damages  for  false  imprisonment, 
evidence  of  plaintiff's  good  ctiaracter  is  not  ad- 
missible in  the  first  instance;  but  after  de- 
fendants, in  mitigation  of  damages,  have  set 
up  that  they  acted  in  good  faith,  and  have  in- 
troduced evidence  tending  to  east  suspicion  on 
plaintiff's  character,  then  evidence  of  good  char- 


acter becomes  pertinent  and  is  admissible. — 
American  Exp.  Co.  v.  Patterson,  73  Ind.  430. 

Fob  Cases  from  Other  States, 

See  23  Cent.  Dig.  False  Imp.  |  102, 
See,  also,  19  Cyc.  p.  305. 

8  26.    Jnstifloatlon, 

!•]    (App.  1903) 

In  an  action  for  assault  and  false  Im- 
prisonment of  a  boy  by  defendant  for  stealing 
her  cherries,  evidence  as  to  the  tree  haviog 
been  raided  before  by  boys  during  the  same 
day,  or  as  to  how  many  times  it  was  so  raided, 
was  properly  excluded.^Golibart  v.  Sullivan, 
Gti  N.  E  188,  30  Ind.  App.  428. 

Fob  Cases  frou  Other  States, 

See  23  Cent.  Dig.  False  Imp.  H  103, 104. 

8  30.           Mitlcattaa  of  damasas. 

[a]    (Sup.  1843) 

A  warrant,  illegal  on  Its  face,  which  had 
been  Issued  by  one  defendant.  A.,  as  justice  of 
the  peace,  and  under  which  another  defendant, 
B.,  had  made  the  arrest  complained  of,  and 
which  had  been  referred  to  by  the  plaintiff's 
witness,  was  admissible  evidence  for  the  defend- 
ants in  mitigation  of  damages. — Wasson  t.  Can- 
field,  6  Blackf.  406. 

In  trespass  for  an  assault  and  false  im> 
prisonment,  defendants  might  prove,  In  miti- 
gation  of  damages,  that  at  and  shortly  before 
tbe  time  of  the  arrest  there  was  in  the  plain- 
tifTs  neighborhood  an  association  of  persons  en- 
gaged in  making  and  passing  counterfeit  money, 
and  tbat  plaintiff  was  generally  reputed  and 
believed  there  to  have  been  one  of  that  associa- 
tion.—Id. 

Fob  Cases  fbou  Other  States, 

See  23  Cent.  Dio.  False  Imp.  {{  106.  107. 

8  31.  —  Walckt  and  auAeieney. 

[a]  (App.  1883) 

In  an  action  against  a  justice  of  the 
peace  for  Imprisonment  under  an  alleged  illegal 
mittimus,  a  recital  in  the  mittimus  that  the 
justice  has  found  that  plaintiff  has  money 
on  his  person,  which  he  fraudulently  withholds 
and  conceals,  so  that  execution  cannot  be  lev- 
ied thereon,  with  intent  to  defraud  the  execu- 
tion creditor,  and  that  he  has  refused  to  turn 
the  same  over  to  tbe  court,  warrants  a  finding 
by  tbe  jury  that  judgmoit  had  been  entered 
and  signed  by  the  Justice  before  issuing  the 
mittimus,  as  required  by  Bev.  St  1881,  8  1480, 
though  the  judgment  is  dated  a  day  later  than 
the  mittimus.— Van  Vleck  v.  Thmnas,  9  Ind. 
App.  83,  35  N.  B.  913. 

[b]  (Sup.  1902) 

In  action  for  false  imprisonment,  evidence 
held  to  sustain  a  verdict  for  plaintiff. — Harness 
V.  Steele,  04  N.  E.  875,  159  Ind.  286. 

Fob  Cases  from  Other  States, 

See  23  Gent.  Dig.  False  Imp.  |  108. 
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132. 

EMdence  of  mitigation  of  damage^  lee  ante,  I 
80. 

Fob  Casks  fbom  Otheb  States, 

Sbb  23  CxxT.  Dio.  Talee  Imp.  U  109-115. 
See,  also,  19  Cjc  pp.  867-372. 

i  34.         zaementa  of  eonpMuatioa. 

(«]    (8«v.  187$) 

In  an  action  for  false  fmpriBODment,  and 
compelling  plainttfF  by  assaalt  and  menaces  to 
exeeate  and  deliver  a  promissory  note,  compen- 
satory damages  may  include  delay  in  business, 
permanent  disability  and  disfiguration,  bodily 
pain,  mental  anguish  from  a  sense  of  liomilia- 
tion,  and  any  injury  to  the  plaintitTs  business, 
pntfession,  reputation,  or  social  position.— Stew- 
art T.  Maddox,  63  Ind.  SI. 

[b]  (S«*.i»» 

Wounded  pride,  hnmillation,  and  mortifl- 
catioD  from  a  public  arrest  are  elements  of  dam- 
age in  an  action  for  false  imprisonment  against 
an  officer  and  one  causing  his  arrefit.— Harness 
T.  Steele,  64  N.  E.  875,  159  Ind.  286. 

Cc]    lAw»-  1W3) 

In  an  action  for  assault  and  false  impris- 
onment,  damages  are  recoverable  for  physical 
and  mental  pain,  including  humiliation.  If  any, 
caused  by  the  injury.— Qolibart  v.  SulllTan,  66 
E.  188.  30  Ind.  App.  428. 

Fob  Cases  fbom  Othbb  States, 

ScE  23  Cent.  Dio.  False  Imp.  S  HI* 
See,  also,  19  Cyc  pp.  368,  369. 

|S5.  ^—  Ezemplmry. 

[A]    (8«p.  1878) 

In  an  action  for  false  imprisonment,  and 
meanwhile  compelling  plaintiff  by  assault  and 
menaces  to  execute  and  delivar  a  promissory 
note,  compensatory,  but  not  exemplary,  dam- 
ages maj  be  tecovered.— Stewart  v.  Maddox, 
63  Ind.  SL 

Where  the  facta  alleged  In  the  complaint 
is  an  action  for  blse  inqtrisonment  amount  to 
a  criminal  offense,  exemplary  damages  cannot 
be  granted.— Id. 

[b]  (S«p.l>Q2) 

Where,  In  an  action  for  false  imprisonment, 
the  evidence  discloses  that  plaintiff  was  ac- 
cused in  the  presence  of  others  of  being  a 
thief,  and,  when  be  protested  his  innocence, 
called  a  liar,  exemplar  damages  were  proper. 
-Harness  t.  Steete,  64  N.  B.  876. 1S9  Ind.  286. 

In  falss  fanpriscmment  exunplary  damages 
do  not  depend  alooe  upon  malice  on  the  part 
oC  the  woagdoer,  but  they  may  be  rightfully 
awarded  when  tiie  wrm^nl  act  is  willfully 
done  in  a  wanton  or  oppresdve  manner,  or 
done  with  reckless  disregard  of  the  rights  of 
the  complaining  i>arty.— Id. 

Fob  Cases  fbom  Otheb  States, 

Sek  28  Cent.  Dig.  False  Imp^  1 112. 
See,  also,  19  Cyc.  p.  371. 


1 36.         Aanout  ftwsrdad. 

M  (A«p.U(tt) 

Plaintiff,  a  woman  whose  appearance  did 
not  in  any  way  Invite  suspicion  or  discourtesy, 
was  publicly  wrongfully  accused  of  stealing  by 
defendants*  watchman  and  floorwalker,  while 
she  was  carrying  some  shoes,  which  she  pro- 
posed to  pnxdiase,  across  defendants'  store, 
with  the  permission  of  a  cletk.  In  order  to  show 
them  to  some  one,  and  was  forcibly  xestnined 
of  her  liberty  and  searched  by  the  watchman 
and  floor  walker,  who,  though  requested  by  her 
80  to  do,  refused  to  ask  the  cleA  anything 
about  the  matter.  The  clerk,  however,  Inter- 
posed, and  plaintiff  was  released,  but  no  apolo- 
gies were  made  by  any  one,  nor  any  regret  ex- 
pressed to  her.  Ifeld,  that  a  verdict  of  $2,000 
was  not  so  excessive  as  to  show  partiality,  prej* 
ndice,  or  corruption  on  the  part  of  the  Jury.— 
Efroymson  Smith,  63  N.  E.  828,  29  Ind. 
App.  451. 

Fob  Cases  fbom  Otbeb  States, 

See  23  Cbitt.  Dio.  False  Imp.  K  HO, 

118-115. 
See,  also,  19  Cyc.  p.  872. 

t37.  TriaL 

Fob  Gases  fboh  Oihee  States, 

See  23  Cent.  Dio.  False  Imp.  H  116-120. 
See,  also,  19  Cyc.  pp.  878-875. 

1 39.  —  QmsOoM  for  tuy* 

[a]  (Ap».lM3) 

In  an  action  against  a  husband  and  wife 
for  an  assault  and  false  imprisonment  by  the 
wife,  evidence  examined,  and  held  to  warrant 
submission  to  the  jury,  including  the  qnestion 
as  to  the  consent  of  the  husband  to  his  wife's 
acts.— Golibart  v.  Sullivan,  66  N.  E.  188,  80 
Ind.  App.  428. 

[b]  (App.  l»8) 

Whether  defendant  in  an  action  for  false 
imprisonment  procured  and  directed  the  unlaw- 
ful arrest  is  a  question  of  fact.— Black  v. 
Marsh,  67  N.  E.  201,  81  Ind.  App.  68. 

[c]  (App.  1H8> 

Whether  a  railway  detective  was  acting 
within  the  scope  of  his  employment  In  making 
an  illegal  arreat  heU,  under  the  evidence,  a 
qnestion  for  the  Jnry.— Grand  Rapids  ft  I.  B. 
Co.  V.  King.  41  Ind.  App.  701,  83  N.  E.  778. 

Fob  Cases  isok  Otheb  States. 

28  Gent.  Dio.  False  Imp.  U  116-118. 
See,  also,  10  Cyc  pp.  873,  374. 

|40.  —  laatrvetloiu. 

Applicability  of  instructions  to  pleadings  and 
evidence  In  general,  see  Tbial,  f  251, 

Error  in  instructions  cured  by  withdrawal  or 
giving  other  instructions,  see  Tbiai..  {  296. 

Instructions  as  to  evidence  and  matters  of  fact 
in  general,  see  Tbial,  |  234. 
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[a]    (8ap.  1»03) 

In  an  action  for  ta^e  imprisonment,  tlie 
evidence  showed  that  plaintiff  was  arrested 
for  stealing  a  watch,  the  officer  mailing  the  ar- 
rest having  no  warrant,  and  acting  on  informa- 
tion; and  that  plaintiff  was  detained  against 
hia  will  for  some  tim^  without  being  taken 
before  any  magistrate,  or  any  formal  charge 
being  made  against  him.  The  court  charged 
that  it  is  tb»  duty  of  a  iheriff  arresting  a  pet> 
son  without  a  warrant,  upon  information,  when 
he  has  teas<aiable  or  probable  cause  to  be- 
lieve that  such  person  has  committed  a  felony, 
without  delay  to  take  the  person  arrested  be- 
fore some  nugifltrate.  to  be  charged  with  such 
offense  by  affidavit  Defendant  contended  that 
the  court  should  have  charged  that  a  peace 
officer  la  not  required  in  all  cases  to  talie  his 
prisoner  before  a  ma^strate,  but  may  release 
him.  Held,  that  the  instruction  was  applicable 
to  the  evidence.— Hameas  v.  Steele,  64  N.  H 
876,  159  Ind.  286. 

In  an  action  against  two  defendants  for 
false  Imprisonment  the  court  instructed  as  to 
the  measure  of  damages  If  they  found  for  one 
of  defendants,  and  in  another  instruction  stated 
the  damages  if  they  found  against  such  de- 
fendant. Such  defendant  contended  the  first  in- 
fttniction  was  erroneous,  as  the  jury  must  have 
understood  they  would  not  be  justified  in  find- 
ing in  his  favor,  and  that  the  second  was  er- 
roneous in  that  it  gave  the  jury  to  understand 


they  could  not  6nd  in  his  favor  unless  they 
found  in  favor  of  both.  Held,  that  the  conten- 
tion was  of  no  merit,  the  court  having  inatmct- 
ed  as  to  form  of  verdict  if  they  found  for  both 
defendants,  and  that  th^  might  find  against 
both,  or  in  favor  of  one  and  against  the  other. 
-Id. 

Fob  Cases  fbom  Otheb  States, 

See  23  Cent.  Dio.  False  luqk  f  lid. 
See,  also*  19  Cye.  p.  874. 

XL  ORamrAi.  besponszbilitt. 

Fob  Cases  fbou  Other  States. 

See  28  Cent.  Dig.  False  Imp.  U  122-126. 
See,  also,  19  Cyc.  pp.  376,  377. 

FALSE  PERSONATION. 

£ree— 

Element  of  offense— 

Fai^  Pretenses,  |  10, 

liABCENT,  i  14. 

For  Cases  raou  Otheb  States, 
See  23  Cent.  Dia.  False  Pen. 
See,  also,  19  Cyc.  pp.  879-383. 

FALSE  PLEADING. 

See  Pleading,  SI  24,  359,  360. 
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Scope-Note, 

[INGLin>ES  fraudulently  obtaining  or  attempting  to  obtain  from  anotber  personal 
propertj*  or  the  making  or  indorsemoit  1^  blm  of  a  negotiable  inatrument,  or  tbe  execution 
<tf  anj  InstmmeDt  In  writing,  or  any  benefit  or  advantage,  by  false  tokeuB  or  representa- 
tloDs;  nature  and  elements  of  the  crimes  of  cheating,  swindling,  obtaining  money  or  goods 
by  false  pretenses,  larceny  by  false  pretenses,  etc. ;  nature  and  extrat  of  criminal  respon- 
sibility therefor,  and  grounds  of  defense ;  and  prosecution  and  punishment  of  such  acts  as 
pnUlc  offenses. 

[EXGIfUDES  band  not  involvli^  use  of  false  tolieos  or  representations  (see  Fraud) ; 
personation  of  another  (see  Falie  Peraonaiion) ;  forgery  of  Instruments  In  writing,  and 
ntt^rlng  such  forged  InstruineDts  (see  Forgery) ;  making,  passing,  etc.,  counterfeit  coin  or 
other  money,  securities,  etc  (see  Counterfeiting);  and  obtaining  board  or  lodging  with 
Intent  not  to  pay  tlierefor  (see  Innkeepers).  For  complete  list  of  mattwa  excluded,  see 
oon-references,  post] 

Analysis, 

§  1.  Nature  of  offense  In  general, 
§  2.  Statutory  provisions. 
§  3.  Elements  of  offenses. 

§  5.   Intent. 

§  6.  False  token. 

7.  Nature  of  pretense. 

11.          Nature  of  property,  right,  or  benefit  obtained. 

§  13.   Procuring  written  instrument  or  signature. 

§  14.    Injury  from  fraud. 

§  16.  Obtaining  money  or  property  by  trick  or  device  or  confidence 
game. 

§  IS.  Fraudulent  presentation  of  claim  to  public  officer. 
§  19.  False  personation  of  officer  or  another  person. 
§22.  Defenses. 
1 23.  Persons  liable. 
§24.  Venue. 

§  25.  Indictment  or  information, 

§  26.           Requisites  and  sufficiency  in  general. 

§  27.   Intent. 

§  28.   Description  of  person  defrauded. 

§  29.           Description  of  false  token  or  pretense  or  other  instrument  or 

means  of  fraud. 

I  30.  Falsity  of  pretense  and  knowledge  thereof. 

1  81.  Reliance  on  pretense  and  inducement  to  act. 

§  33.    Description,  value,  and  ownership  of  property  obtained. 

§  33.          Description  of  written  instrument  or  signature  obtained. 

§  34.  Obtaining  money,  property,  or  written  instrument,  or  signa- 
ture. 

§  37.           Presentation  of  fraudulent  claim. 

§  38.           Issues,  proof,  and  variance. 

§  39.  Presumptions  and  burden  of  proof. 
40.  Admissibility  of  evidence. 

43.  — -  False  token  or  pretense,  or  other  instrument  or  means. 
49.  Weight  and  suflSciency  of  evidence. 
§  50.  Trial. 

§  51.          Questions  for  jury. 

§  62.  Instructions. 
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Cross-References. 


of  goods  obtained  by. 

OOKBPIBACT, 


Hce— 

Bona  6de  parchaser 

Sales,  |  234. 
Conspiracy  to  obtain  money  by. 

S6  38,  43.  45,  48. 
CoUNTEBfEITIHO. 
FOBOEBT. 

Fraud  constituting  criminal  offense  not  involv- 
ing false  pretense  or  representation.  Fbauo, 
il  6S»  6». 


Jurisdiction  of  offense.    Cbiuinal  Lav,  S 
97. 

Uirceny  or  obtaining  money  by.  Labcent, 
i  14. 

Mfltters  to  be  sbowo  by  record  on  appeal. 

Cbimiital  Law,  8  1086. 
Words  imputing  crime  of  as  constituting  libel 

or  slander.   Libel  and  Slahdeb,  |  7. 


8  !•   Nature  of  offeue  In  general. 

[a]  (Sap.  18S9) 

Defendant  bargained  for  carpets,  giving  a 
false  name  (Mrs.  K.),  and  representing  that  she 
bad  a  good  income,  and  that  she  lived  at  a  cer- 
tain street  and  number.  The  contract  was  ex- 
ecuted by  defendant  as  Mrs.  K.,  and  provided 
that  title  should  remain  in  the  seller,  and  the 
goods  should  remain  at  said  street  and  number 
till  paid  for.  Defendant  arranged  with  the 
persons  living  at  that  number  to  allow  Mrs. 
K.,  who  she  said  owned  the  goods,  to  come 
there  and  help  make  the  carpets.  After  they 
were  delivered,  she  stated  that  Mrs.  K.  want- 
ed them  shipped  to  her  house,  and  they  were 
boxed  and  sent  to  defendant's  home  In  another 
tttate,  where  defendant  received  them.  Defend- 
ant made  falee  statements  to  others  as  to  how 
she  obtained  the  goods.  Held,  that  the  evidence 
was  sufficient  to  convict  of  larceny.— March  v. 
.State,  117  Ind.  547,  20  N.  B.  444. 

[b]  (Snp.  1889) 

Where  defendant  succeeds,  by  considerable 
negotiation,  in  exchanging  a  $4  watch  for  a  $30 
horse,  Budi  act  is  not  oecessaiily  indictable  as 
obtaining  goods  under  f&lse  pretenses,  though 
it  be  of  such  nature  that  an  action  at  law  would 
lie  for  the  difference  in  value.—State  t.  Fields. 
118  Ind.  491,  21  N.  E.  252. 

For  Cases  fboic  Othkb  States, 

See  23  Cent.  Dig.  F&lse  Pret.  f  1. 
See,  also,  19  Cyc.  pp.  886,  »87. 

{  S.  Btatntorr  prorlilou. 

2  Bev.  St.  p.  410,  I  27,  punishing  any  per- 
son who  shall,  with  intent  to  defraud,  design- 
edly by  color  of  any  false  token  or  writing  or 
any  false  pretense,  obtain  the  signature  of  any 
person  to  any  written  instrument  or  obtain 
from  any  person  any  money  or  thing  of  value, 
seems  to  be  broad  enough  to  embrace  any  and 
every  false  representation  made  by  a  party  by 
means  of  which  he  has  fraudulently  obtained 
the  property  of  another.  It  cannot  intend  to 
have  a  range  so  wide  as  its  terms  would  seem 
to  Indicate  because  if  it  be  liberally  ccmstrued 
breach  of  contract  and  crime  will  scarcely  be  di- 
vided by  an  appreciable  line  and  the  pretenses 
must  be  of  some  existing  fact  made  for  the 


purpose  of  inducing  the  prosecutor  to  part  with 
his  property  and  to  which  a  person  of  ordinary 
caution  would  give  credit.— State  t.  Magee,  11 
lod.  154. 

[b]  (Sap.  1S83) 

Rev.  St.  1881,  I  2204,  provides  that  who- 
ever, with  intent  to  defrand  another,  designed 
ly,  by  color  of  any  false  token  or  writing,  ob- 
tains from  any  person  anything  of  value,  shall 
be  imprisoned,  etc.,  and  omits  the  words,  "or 
any  false  pretense."  contained  In  Act  June  10^ 
1852,  {  27,  on  the  same  subject.  Held,  that 
the  quoted  words  were  repealed  by  section  2201. 
—Wagoner  v.  State,  90  Ind.  504. 

[c]  (Sap.  1903) 

Burns'  Rev.  St.  1901,  f  2178  (Homer's 
Rev.  St.  1901,  8  2083),  which  provides  that 
whoever  allures,  entices,  or  persuades  another 
to  any  place  on  any  pretense,  and  by  duress  or 
fraud  compels  such  person  to  win  or  lose  or 
advance  money,  etc.,  is  guilty  of  bunco  steer- 
ing, and  on  conviction  shall  be  punished,  etc., 
has  no  extraterritorial  force,  and  the  offense  de- 
fined thereby  cannot  be  committed  partly  in  In- 
diana and  partly  in  another  state.— Cruthen  t. 
State,  07  N.  E.  »30,  101  Ind.  139. 

Fob  Cases  fbou  Othee  States, 

See  23  Cent.  Dig.  False  Pret.  {  2. 
See.  also.  19  Cyc  pp.  300-398. 

8  3.   Elamenta  of  offenses. 

Fob  Cases  fbou  Otheb  States, 

See  23  Cent.  Dig.  False  Pret.  81  1,  3- 
18,  25. 

See,  also,  19  Cyc.  pp.  387-416;  not^  14 
U  B.  A.  264. 

8  5.    latest. 

Allegations  in  indictment,  see  post,  i  27. 

[a]    (Sap.  1869) 

The  statute  relative  to  false  pretenses  (2 
Gav.  &  H.  St.  p.  445,  8  27)  does  not  reqnire 
as  an  element  of  the  offense  thereby  defined 
that  the  false  representation  should  be  made 
for  the  purpose  of  accomplishing  the  particular 
thing  which  does  result  A  false  pretense  such 
as  would  tend  to  produce  the  result  accom- 
plished, an  obtaining  thereby,  and  designedly, 
a  thing  of  value  from  another,  and  an  inten- 
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FALSE  PRETENSES. 


tku  by  the  transaction  to  defraud  that  other, 
an>  the  only  elements  of  the  offense.— Todd  v. 
StAte.  31  Ind.  514. 

If  ■  particular  resalt  is  deugned  to  be  ac- 
complished by  making  the  faUe  pretense,  which, 
howerer,  fails,  and  another  thing  of  valne  is 
obtained  and  accepted  with  like  intent  to  de- 
fraad,  the  law  Imputes  to  the  person  making 
the  fiUse  pretense  a  design  from  the  beginning 
to  consummate  the  latter  result— Id. 

Fob  Cases  from  Otheb  States, 

SB  23  Cent.  Dig.  False  Pret.  |  3. 
See.  also,  19  C^c.  pp^  413-416. 

§  6.   ^—  Fmlse  token. 

Admissibility  of  evidence,  see  post.  |  43. 
Description  in  indictment,  see  post,  {  29. 

[a]  (Sap.  18TC) 

The  gravamen  of  the  crime  defined  by  2 
GsT.  &  H.  St.  p.  445,  S  27,  consists  in  obtain- 
ing the  signature  of  any  person  to  any  written 
instrument,  or  in  obtaining  from  any  person 
any  money,  transfer,  note,  bond,  or  receipt,  or 
think  of  valae.  The  offense  may  be  committed 
either  by  color  of  any  false  token  or  writing, 
or  by  any  false  pretense.  A  printed  buslnesa 
card  purporting  to  be  that  of  a  firm,  but 
which  is  not  the  basiDeBs  card  of  such  firm, 
exhibited  by  one  who  claims  to  act  aa  agent  of 
fDch  firm  in  making  contracts,  is  a  t<d[en  or 
writing,  within  the  meaning  of  the  statute.- 
Jones      State,  SO  ind.  473. 

"Token,**  as  used  in  a  statute  punishing 
fklie  pretenses,  signifies  **a  sign,"  "a  mark," 
**a  ajrmbol";  and  a  '*wiitten  token"  indndes 
nutter  printed  or  Uthograj^ed.- Id. 

[b]  (8wp.U82> 

A  fraudulent  use  of  an  order  to  sell  com 
which  the  holder  of  the  order  had  already  sold 
it  Dot  the  use  of  a  false  token  or  writing  on 
which  an  indictment  will  lie,  under  Rev.  St. 
1881.  !  2204  (Rev.  St.  1876,  p.  436,  g  27), 
althoQ^  the  ofEenae  might  be  indictable  as  a 
Mae  representation.- Shaffer  t.  State,  82  Ind. 
281. 

[c]  (SWP.188S) 

Rev.  St.  1881,  S  2204.  provides  that  who- 
ever, with  intent  to  defraud  anotber,  designed- 
ly, by  color  of  any  false  token  or  writing,  ob- 
tains from  any  ireraon  anything  of  value,  shall 
be  imprisoned,  etc.  Held  that.  In  a  prosecution 
for  violation  of  such  statute,  it  is  not  essen- 
tial that  the  state  show  that  the  offense  was 
committed  by  color  of  a  false  token  or  writing 
alone,  unaided  by  any  verbal  representation  or 
pretense,  and  that  the  words,  "by  color  of 
false  token  or  writing,"  mean  by  making  the 
false  token  or  writing  to  appear  different  from 
what  it  is,  or  by  representing  such  false  token 
or  writing  to  be  true  and  genuine.— Wagoner 
v.  State,  90  Ind.  504. 


in  (Sop.  1906)  , 
A  postdated  and  postpayable  check,  on  the 
fiUtb  of  which  goods  are  obtained,  cannot  be 
made  the  basis  of  a  prosecutiw  for  false  pre- 
tenses, either  under  AcU  19<^  p.  751,  c.  169, 
i  677,  prescribing  the  punishment  for  obtain- 
ing anything  of  value  by  color  of  any  false 
token  or  writing,  or  under  section  678,  pre- 
scribing the  punishment  for  obtaining  property 
from  another  by  color  or  aid  of  a  check  or  oi^ 
der  for  the  payment  of  money,  when  the  drawer 
or  maker  of  the  check  or  order  is  not  entitled 
to  draw  on  the  drawee  for  the  sum  specified 
therein.— Brown  t.  SUte.  76  N.  E.  881,  160 
Ind.  85. 

FoK  Gases  fboh  Otheb  States, 

See  23  Cent.  Dio.  False  Fret  |  4. 
See,  also,  19  Cyc.  p.  38a 

I  7.    Mmtnra  of  pretease. 

[a]  A  false  pretense,  under  the  statute,  must 
relate  to  a  past  event  or  existing  fact.  Any 
representation  in  regard  to  a  future  transac- 
tion is  excluded.— (Sup.  1858)  State  v.  Magee, 

II  Ind.  154;  (1875)  Keller  v.  State,  61  Ind.  111. 

[b]    (Sap.  18ES) 

An  indictment  alleged  that  accused,  with 
intent  to  cheat  and  defraud  B.,  falsely  and 
frandulently  represented  that  C.  was  indebted 
to  accused,  and,  if  B.  would  lend  accused  $5, 
C  would  on  demand  repay  the  same;  that  B.,. 
believInK  the  representation,  loaned  accused  93 : 
that  in  truth  the  representations  were  &lse; 
that  B.  demanded  of  C.  the  sum  loaned,  but  he 
refused  to  repay  it.  Held,  that  the  indictment 
did  not  charge  the  crime  <k  false  pretenses;  the 
allegations  being  nothing  more  than  a  promise 
by  accused  that  C  on  demand  would  repay  the 
amount  loaned.— State  t.  Magee,  11  Ind.  254. 

rc]    (8np.  1868) 

Representations,  by  one  applying  for  the 
loan  of  an  accommodation  note,  that  his  in- 
debtedness was  but  $2,000,  when  he  knew  it 
to  be  $12,000,  and  that  his  property  was  un- 
incumbered by  debts,  when  it  was  under  ex- 
ecutions and  judgments  to  the  amount  of  $6,- 
000,  held  representations  of  material  facts,  and 
indictable.— State  v.  Pryor,  30  Ind.  350. 

[d]     (Sap.  1869) 

Indictment  charging  that  "A.  and  B.,  on, 
etc.,  did,  feloniously,  designedly,  and  with  in- 
tent to  defraad  C,  represent  and  pretend  to 
said  C.  that  a  certain  bank  check  and  order 
for  the  payment  of  money  [here  set  out  in  biec 
verba,  purporting  to  be  drawn  by  D.,  payable  to 
E.,  and  indorsed  by  the  latter  in  blank]  which 
the  said  A.  then  had  in  bis  possession,  was 
good  and  of  the  value  stated  on  its  face,  to  wit, 
eight  hundred  dollars  in  currency;  by  means 
of  which  false  pretense  said  A.  and  B.  did 
then  and  there  obtain  from  said  O.  [certain 
money  specified],  the  goods,  etc.,  of  said  C; 
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and  the  said  A.  and  B.  then  and  there  delivered 
said  check  to  said  C,  to  be  kept  by  bim  as  se- 
curity for  the  payment  of  said  money  by  liim 
loaned  to  said  A.  and  B.,  which  was  then  and 
tJiere  obtained  from  said  C  as  aforesaid  by 
theui,  with  intent  to  cheat  and  defraud  him ; 
whereas  in  truth,  etc.,  said  check  was  nut 
good,  was  not  of  the  value  of  eight  hundred 
dollars  in  currency,  but  was  of  no  value  what- 
ever; all  of  which  said  A.  and  B.  then  and 
there  well  knew,"  etc.  Ueld,  that  the  indict- 
ment showed,  not  merely  a  false  promise,  but 
false  pretense  as  to  an  existing  foct,  and  was 
sufficient.— Maley  t.  State.  31  Ind.  1U2. 

RepresentiDg  a  bogtis  check  as  good  is  an 
indictable  false  pretense  as  to  an  existing  fact, 
and  not  a  mere  promise  that  the  check  should 
be  paid.— Id. 

[•]  (!tiil>. 

A  false  representation  by  one  person  to 
another  that  be  ow*n8  a  check  on  a  bank,  where 
he  has  neither  funds  nor  credit,  is  a  false  pre- 
tense, within  the  statute. — Casily  t.  State,  32 
Ind.  62;  Clarke  v.  8ame,  Id.  V7. 

[fj     (Sop.  1877) 

Such  false  representations  of  a  defendant's 
solvency  and  ability  to  pay  for  goods  aa  might 
deceive  a  man  of  common  intelligence  are  rep- 
resentations of  alleged  existing  facts  sufficient 
to  support  an  indictment  for  obtaining  the 
goods  under  false  pretenses. — Clifford  v.  State. 
S6  Ind.  246. 

'  [g]  (8ap.lS7T) 

F^lse  representations  made  by  seller,  dur- 
ing negotiations  for  a  sale  of  property  to  be 
paid  for  in  a  note  of  a  third  person,  toncbing 
the  pecuniary  vesponsibltity  Of  tbe  maker  of 
Ibe  note,  are  material  representations,  and  were 
fairly  calculated  to  induce  tbe  injured  party  to 
part  with  bis  property.— State  v.  Timmons,  58 
Ind.  08. 

[b]     (Sap.  1S78) 

The  foreman  of  a  gang  of  laborers  hsvinf; 
been  indicted  for  obtfiinisf;  money  by  means  of 
fictitioas  names  placed  by  him  on  the  report 
made  by  him.  and  from  which  the  pay  rolls 
were  prepared,  but  the  indictment  containing 
no  allegation  that  it  was  tbe  duty  of  the  de- 
fendant to  employ  laborers,  and  that  such  du- 
ty was  known  both  to  the  persons  to  whom  he 
made  bis  report  and  to  those  by  whom  the  pay 
rolls  were  prepared,  it  was  held  that  the  indict- 
ment was  fatally  defective,  since  it  charged  no 
false  pretenses  which  would  or  ought  to  induce 
a  person  of  ordinary  caution  and  prndence  to 
part  with  bis  property,  and  that  where  the  imy- 
master  bad  paid  to  a  person  drawing  tbe  mon- 
ey in  tbe  name  of  such  fictitious  person,  with- 
out identification,  it  amounted  to  negligence, 
Witb  which  tbe  employer  of  sucb  paymaster  was 
chargeable.- Bonnell  v.  State,  61  lad.  4T)8. 

[1}    (Sup.  ISSO) 
An  indictment  for  obtaining  money  under 
faNe  pretenses  is  fniffident  If  it  states  facts 


which  show  that  the  representatimis  used  were 
such  as  woQid  deceive  a  man  of  common  latel- 
ligence.— Miller  v.  State,  73  Ind.  88. 

U]    (Sap.  1SS9) 

Representations  that  defendant  was  « 
witcb  doctor,  and  could  kill  and  destroy  witch- 
es; that  tbe  person  to  whom  the  representations 
were  made  was  tbe  victim  of  witches ;  and  that 
unless  be  employed  defendant  to  exorcise  them 
they  would  kill  him  and  his  family,— coQstitate 
DO  offense,  being  mere  expressions  of  opinion, 
and  not  calculated  to  deceive  a  man  of  common 
understanding.— State  t.  Burnett^  119  Ind.  393, 
21  N.  K.  972. 

[k]  (8ap.l8SS) 

False  pretenses  may  consist  of  acts,  with- 
out any  verbal  assertion.- Musgrave  t.  State, 

32  N.  E.  88.1.  J  33  Ind.  297. 

[)]    (Sap.  1899) 

Under  Bums'  Rev.  St.  18f>4,  S  23.^2  (Hor- 
ner's Rev.  St.  1897,  8  2204).  declaring  guilty 
of  an  offense  one  who  with  intent  to  defraud  an- 
other designedly  by  a  false  pretense  obtains 
from  any  person  any  money,  the  false  pretense 
need  not  be  such  that  a  man  of  ordinary  caution 
and  prudence  would  give  it  credit,  or  that  it 
could  not  be  guarded  against  by  ordinary  care 
and  prudence.— I-efler  v.  State,  54  N.  E.  4.tn. 
153  lad.  82,  45  L.  R.  A.  424,  74  Am.  St.  Rep. 
300. 

[m]    (Sap.  1909) 

False  preteniwt  cannot  be  predicated  upon 
the  aonperfonnaoce  of  a  future  promise,  but 
must  be  based  upon  some  existing  fact — State 
V.  Ferris,  86  N.  B.  993,  171  Ind.  502. 

For  Cases  fboh  Othsr  Statbs, 

Sei  23  Cent.  Dig.  False  Pret.  |f  5-12,  25. 
See,  also,  19  Cyc.  pp.  394-408. 

fi  11.         Hmtue  of  vrapartr,  rlcht*  or 
bnsflt  obtalaad. 

[a]     rSvp.  1847) 

Tbe  obtaining  of  a  transfer  of  real  prop- 
erty by  false  pretenses  is  not  indictable. — State 
V.  Toyman,  8  Blacbf.  330. 

For  Cases  from  Other  Stater. 

See  2.t  (Tent.  Dig.  False  Pret.  {  15. 
See.  also,  19  C^c.  pp.  410.  411. 

S  13.  —  Proonrins  writtam  iBstrumamt 
or  atsHatnre. 

Allegations  in  indictment,  see  post,  §  33. 

La]  (Sap.  1900) 
Bums'  Rev.  St.  1894,  }  2352  (Rev.  St 
1881,  S  2204;  Homer's  Rev.  St  1897,  S  22<M), 
provides  that  a  person  who,  with  intent  to  de- 
fraud by  false  pi-etenses,  obtains  the  signature 
of  another  to  a  written  instrument,  or  the 
transfer  of  any  check,  shall  be  Imprisoned,  etc. 
An  indictment  chained  that  defendant  falsely 
represented  to  I/.,  whom  he  had  promised  to 
marry  and  to  provide  with  a  borne,  that  he  in- 
tended to  deposit  a  bank  check  in  ber  name; 
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that  the  check  be  requested  her  to  Bign  was 
for  $125,  and  that  she,  believing  his  statements, 
signed  and  delivered  the  check  to  defendaot,  in- 
tfoding  to  give  bim  fl^;  that  all  SQch  repre- 
A.-ntatious  and  bis  promise  to  marry  ber  were 
folt^e  and  fnndalent;  and  that  the  check  signed 
waa  in  fact  for  $725.  Held,  that  the  indit  t- 
meot  sufficiently  chained  an  offeose  within  the 
statute,  though  L.  intended  to  sign  and  deliver 
a  cbet-k  for  a  less  sum  than  that  named  there- 
in.—State  V.  Styner.  66  N.  B.  OS,  154  Ind.  131. 

A  gift  of  a  check  induced  by  false  pretence 
may  be  the  subject  of  an  offense  witfain  Bums' 
Rev.  St.  S  2352  (Rev.  St  1881,  |  2204: 

Ilomer'a  Rev.  St.  1807.  |  2204),  autborlzing  the 
punishment  of  a  person  who,  with  intent  to  de- 
fraud  another,  designedly,  by  false  pretenses, 
obtains  his  Rignature  to  a  written  instrument, 
or  the  transfer  of  any  cbeck,  etc.— Id. 

For  Caseh  vaou  Other  States, 

See  23  Cent.  Dio.  Falae  Pret.  |  17. 

i  14.  —  IbJu7  froBa  ftrasd. 

[a]    |8ii».  ises) 

Ad  indictment  charging  the  obtaining,  by 
falae  pretenses,  of  a  signature  to  a  note  pay- 
able in  bank  to  defendant's  order,  for  the  pur- 
pose of  raising  money  thereon  for  the  sole 
benefit  of  defendant,  without  consideration,  was 
snfficient;  the  offense  being  completed  when  the 
signature  was  obtained  by  the  false  pretenses, 
thongli  actual  loss  or  Injury  was  not  sustained. 
—State  T,  Pryor,  30  Ind.  350. 

Fob  Cases  fbou  Otuer  States, 

Sm  23  Cent,  Dig.  False  Pret.  |  18. 
See,  also,  19  Gyc.  p.  411. 

I  Itt.  ObtalMlnc  aaonej  or  pvopertr  hj 
trick  or  derlee  or  eonfldcmoe 
caaae. 

Trick  or  device  as  element  of  larceny,  see 
L4BCENT,  I  14. 

[a]  (SMP.1SS2) 

Defendant  by  false  pretenses,  obtained 
from  a  Masonic  lodge  a  small  sum  of  money  for 
traveling  expenses,  which  he  promised  to  re- 
pay. It  was  rontended  that  the  amount  was 
given  in  cbarity.  and  that  therefore  an  indict- 
ment would  not  lie.  Held,  that  the  Indictment 
woold  lie.— Strong  t.  State,  80  Ind.  208,  44 
Am.  Rep.  202. 

[b]  (Snp.  1303) 

The  phrase  "any  place."  as  used  in  Rums' 
Rev.  St.  1901,  I  2178,  defining  and  prohibit- 
ing bunco  steeriug,  contemplates  some  place 
within  the  atate  of  Indiana,  and  cannot  be  so 
enlarged  as  to  iucliide  places  beyond  the  state. 
— Cmtbers  v.  State,  07  N.  E.  930.  101  Ind.  130. 

FoK  Cares  raoH  Other  States. 

See  23  Cent.  Dio.  False  Pret.  |  20. 

1 18.  FrandvleBt  presemtstloB  of  olalm 
to  pnlillo  ofioer. 

Indictment  or  Information,  see  post,  S  'i7. 


.  5  i» 

[ft]     (Sup.  1910) 

Bums'  Ann.  St.  1908,  |  8696,  requires  the 
board  of  public  works  of  cities  to  keep  the 
streets  in  repair,  and  section  8G97  gives  it  gen- 
eral supervision  over  streets,  and  requires  it 
to  repair  them,  the  cost  to  be  paid  out  of  the 
general  fund,  and  makes  it  the  duty  of  the 
board,  whenever  such  work  ta  payable  out  of 
the  general  treasury,  to  have  it  done  either  by 
independent  contractors  or  empIoy&  o£  the 
board,  as  it  deems  best.  Section  8690  requires 
the  city  comptroller  to  refuse  to  approve  a  war- 
rant presented  to  him  which  for  any  cause, 
should  not  be  approved.  Section  2Q86  imposes 
a  penalty  on  one  who  knowingly  makes  or  pre- 
sents for  payment  to  the  treasurer  or  other  ac- 
counting officer  of  a  city  any  false  claim,  etc., 
for  the  purpose  of  procuring  Its  allowance  out 
of  the  city  treasury.  HcJd,  that  the  board  of 
public  works  of  the  city  of  Indianapolis  was  an 
"accounting  officer"  within  section  2580,  for  the 
purpose  of  allowing  claims  against  the  city  for 
repairing  streets,  though  the  city  comptroller 
could,  In  Its  discretion,  refuse  to  approve  war- 
rants Issued  by  It;  It  being  necessary  for  the 
claimant  to  first  present  his  claim  to  the  board 
for  allowance,  so  that  the  willful  presentation 
to  It  of  a  folse  clsim  for  woi^  done  In  repair- 
ing streets,  for  the  purpose  of  procuring  its  al- 
lowance against  the  city,  was  an  offense  within 
the  statute.— Brunaugh  v.  State.  00  N.  E.  1010. 

One  who  knowingly  presented,  through  an 
innocent  person  or  agent,  a  false  claim  against 
a  city  for  allowance,  would  be  as  guilty  of  the 
offense  of  presenting  such  claim  as  if  he  pre- 
sented it  in  person. — Id. 

For  Cases  from  Other  States, 

See  23  Cent.  Dio.  False  Pret.  |  22. 

S  19.  False  persomatloH  of  officer  or  mm~ 
other  person. 

Persons  liable,  see  post  |  23 

[a]    (Snp.  lgT5) 

Where  defendant  was  Indicted  under  2 
Gav.  &  H.  St  p.  445,  {  26,  providing  that  every 
person  who  shall  personate  another,  and  in 
such  assumed  character  receive  any  property 
intended  to  be  delivered  to  the  party  so  person- 
ate<l,  shall  be  deemed  guilty  of  larceny,  the 
evidence  must  show  that  the  money  or  property 
obtained  by  such  false  personation  was  in- 
tended to  be  delivered  to  tbe  party  personated. 
—Williams  v.  State,  49  Ind.  367. 

[bl    IHap.  INTD) 

Where  defendant  falsely  represented  him- 
self to  be  an  officer  with  authority  to  arrest  a 
certain  person  for  passing  counterfeit  money 
by  meaus  of  which  he  extorted  money  from 
such  person  and  another  for  the  purpose  of  set- 
tling the  pretended  offense,  defendant  was  not 
guilty  of  larceny,  but  of  obtaining  money  by 
means  of  false  prPtonaes, — Perkins  v.  State,  *V» 
Ind.  317. 
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tcl  (a«p.l879> 

One  who  voluDtaill;  represents  to  another 
that  he  is  an  officer  with  power  to  arrest  such 
person  for  a  pretended  crime,  and  thereby  ob- 
tains from  such  person  money,  is  guilty  of 
obtaining  money  by  false  pretenses,  within  2 
Rev.  St.  1876,  S  76.— Perkins  v.  State,  67  Ind. 
270,  33  Am.  Rep.  89. 

It  is  essential,  to  constitute  the  offense  of 
obtaining  money,  etc.,  by  false  pretenses,  un- 
der the  statute,  that  the  person  alleged  to  have 
been  defrauded  should  have  believed  the  false 
pretenses  to  be  true,  and  that  they  should 
have  been  such  that,  if  true,  they  would  nat- 
urally operate  upon  an  honest  and  ordinarily 
prudent  person,  and  also  that  such  person,  in 
parting  with  his  pn^ierty,  was  not  himself 
guilty  of  a  crime.  Therefore,  held,  on  demur- 
rer, that  an  indictment  for  obtaining  property 
from  a  person,  np<m  the  false  representation 
tliat  the  defendant  was  a  constable  and  had  a 
warrant  against  inch  person,  issned  by  a  justice 
of  the  peace,  for  a  crime,  and  that  he  would 
setUe  the  same  if  the  person  defrauded  would 
give  the  defendant  tbe  property,  could  not  be 
■nstained.— Id. 

Fob  Cases  fbou  Othee  States. 

See  23  Cent.  Dio.  False  Pret.  Si  23,  24. 

iSS.  Dafenaaa. 

[a]  (Sap.  1868} 
niat  tlie  money  was  loaned  by  tlie  party 
defrauded  for  tbe  purpose  of  enabling  defend- 
ant to  wager  witii  a  third  person  is  not  a  de- 
fense on  trial  for  obtaining  money  by  false  pre- 
tenses.—Casily  V.  State,  32  Ind.  62. 

Fob  Cases  fbou  Otrgb  States, 

See  23  Cent.  Dig.  False  Fret  I  27. 
See,  also,  19  Cyc.  p.  418. 

S23.  PwaoBs  Itoble. 

M  (S«p.l883) 

Where  defendants,  one  of  whom  wore  a 
badge  and  blsely  pretended  to  be  an  express 
agent,  entered  a  railway  train  and  obtained 
money  from  another  party  by  means  of  a  fraud- 
ulent check,  on  the  Fepresentation  that  they 
had  goods  on  board  the  train  and  needed  money 
to  pay  tbe  express  charges,  and  that  they 
would  cash  the  dieck  at  their  destinatton,  both 
were  guilty  of  larceny.— Gmnson  r.  State,  80 
Ind.  033.  46  Am.  Repw  178. 

Fob  Cases  fboh  Otbbb  Rtates, 

See  23  Cent.  Dig.  False  Pret.  S  28. 
See.  also,  19  Cyc.  p.  417. 

124.  TMive. 
[a]  <S«».187B) 
Defendant  is  not  liable  to  conrlctton  in 
this  state  for  obtainli^  property  by  false  pre- 
tenses, where  the  property  had  been  obtained 
outside  the  state,  though  the  false  pretenses 
were  made  here.— Stewart  v.  Jessup,  51  Ind. 
413,  19  Am.  Rep.  739. 


Fob  Cases  fbou  Other  States, 

Sks  23  CKifT.  Dio.  False  Pret  ||  29,  Sa 

i  26.  ladlotment  or  information. 

Certainty   or  particularity,   see  Indictheitf 

AND  INPOBMATION,  (  71. 
Duplicity,  see  INDICTMENT  and  INFOBUATION, 
t  125. 

Following  language  of  statute  in  indictment 
or  ioformatioQ,  see  Indicticekt  AND  In- 
formation, t  110. 

Pleading  matters  judicially  noticed,  see  In- 
dictment  AND  InFOBMATION,   S  61. 

Pleading  matters  of  fact  or  conclusions,  see 
Indictment  and  Infobmation,  }  €3. 

Pleading  matters  of  presumption,  see  Indict- 
ment AND  Infobmation,  S  62. 

Fob  Cases  fbom  Otheb  States, 

See  23  Cent.  Dig.  False  Pret.  Si  31-53. 
See,  also,  19  Cyc.  pp.  419-441;   note,  30 
Am.  St  Rep.  134. 

126.         Ba«nlalt«a  mnA  snflelenvr  i> 

ceneral. 

M  (Sap.  isai) 
An  indictment  charging  the  obtaining  of 
money  under  false  pretenses  must  specify  the 
pretenses,  aver  that  defendant  knew  them  to  be 
false,  and  describe  tbe  goods  obtained  and  the 
owner  thereof.— Johnson  v.  State,  75  Ind.  553. 

[b]   (Sap.  188S) 

Rev.  St  1881,  S  2204,  provides  that  who- 
ever, with  intent  to  defraud  another,  designed- 
ly, by  color  of  any  folse  token  or  writing,  ob- 
tains from  any  person  anything  ttf  value,  shall 
be  imprisoned,  etc.  Held,  that  an  indictment 
for  violating  such  statute  which  fails  to  allege 
that  the  token  or  writing  was  delivered  by  de- 
fendant and  received  by  the  prosecuting  witness 
in  exchange  or  payment  of  goods  or  other  thing 
of  value  is  bad.— Wagoner  v.  SUte,  90  Ind.  504. 

{cl    (Sap.  1900) 

That  facts  stated  in  an  indictment  for  ob- 
taining property  under  false  pretenses  showed 
larceny  Is  no  objection  thereto,  since  different 
offenses  may  spring  from  the  same  act — State 
V.  Styner,  56  N.  E.  98,  154  Ind.  131. 

[d]     (Sap.  1901) 

Where,  in  a  prosecution  for  obtaining  per- 
sonalty under  false  pretenses  by  giving  Con- 
federate money  in  exchange  therefor  arid  rep- 
resenting it  to  be  valuable,  an  information  al- 
leging that  the  accused  "did,  •  *  •  with 
intent  to  defraud.  *  •  •  buy"  from  the 
complaining  witness  the  property  described,  is 
not  insufficient,  as  precluding  fraud  by  the  use 
of  the  word  "buy,"  since  the  gist  of  the  offense 
was  the  false  representation  of  the  value  of 
the  Confederate  money,  and  not  the  buying  of 
the  property.— Pinney  v.  SUte,  59  N.  E.  383, 
156  Ind.  167. 

[«]    (Sap.  1903)* 

Boms*  Rev.  St.  1901.  |  1645  (Homei'i 

Rev.  St  1901,  i  1570).  declares  that  every  per- 
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SOD  who  sbalt,  vbile  in  lodlaDa,  aid  in  aod 
abet  the  perpetration  or  attempt  to  perpetrate 
an  offense  In  another  state  which  by  the  laws 
of  Indiana  is  a  felony,  shall  be  deemed  guilty 
of  a  felony,  and  on  conviction  shall  be  panish- 
ed  as  an  accessory  before  the  fact  to  the  com- 
miasiOD  of  sach  felony.  Held,  that  where  de- 
fendant was  charged  with  aiding  and  abetting 
in  the  commission  of  the  offense  of  bunco  steer- 
ing in  the  state  of  Illinois,  but  it  was  not 
diarged  that  the  acts  of  the  principal  perpetrat- 
ed in  Illinois  constitnted  a  public  offense  in 
that  state,  it  was  insufficient.— Cnithera  v. 
State,  67  N.  E.  930,  161  Ind.  139. 

For  Cases  frou  Other  States, 

See  23  Cent.  Dig.  False  Pret.  |  31. 
See.  also,  19  Cyc.  pp.  419-421. 

127.    latent. 

[a]    (SHp.  188S) 

Indictment  against  T.  for  obtaining  moni^y 
and  a  signature  as  surety  by  false  pretenses 
charging  that  the  defendant  "on,  etc.,  at,  etc., 
feloniously,  designedly,  and  with  intent  to  de- 
fraud  one  G.,  did  falsely  pretend  to  said  G. 
that  be,  said  T.,  was  then  and  there  the  owner 
of  a  certain  house  and  lot  in  a  town  named, 
in  an  adjoining  state  named,  of  great  value, 
to  wit,  twenty-six  hundred  dollars,  and  a  cer- 
tain bamess-sbop  in  another  town  named,  in 
said  adjoining  state  named,  of  great  value,  to 
wit,  six  hundred  and  fifty  dollars ;  by  means  of 
which  false  pretenses,  he  said  G.  relying  upon 
and  believing  tbe  same  to  be  true,  said  T.  did 
then  and  there  feloniously  obtain  from  said  G., 
oa  his,  said  T.'s  sole  and  individual  credit,  the 
som  of  four  hundred  dollars,  lawful  money, 
as  a  loan  for  nine  months,  and  the  signature 
of  said  6.,  etc.,  with  intent  then  and  there  to 
defraud  said  G.;  whereas,  in  truth  said  T.  was 
not  then  and  tbere  the  owner,"  etc.  Held  that, 
though  it  was  not  alleged  expressly  that  in 
making  the  representations  tbe  defendant's  In- 
tention was  to  accomplish  the  particular  result 
whidi  was  in  fact  obtained,  though  the  indict- 
ment was  not  BO  certain  as  to  exclude  the  con- 
elnsioD  that  the  defendant  may  have  designed 
to  accomplish  his  fraudulent  purpose  in  anoth- 
er mode,  yet  it  sufficiently  showed  a  connection 
between  the  false  representations  made  and 
tbe  result  prodnced.— Todd  t.  State,  31  Ind. 
514. 

[bl    (9«P.  1894) 

An  Indictment  chained  that  defendant 
and  another  had  ronflplred  to  cause  it  to  be 
Fpnprnlly  believed  that  defendant  bad  been  ac- 
cidentally bnmed  to  death,  with  intent  to  de- 
fraud a  eertain  accident  Insurance  company,  in 
which  defendant  was  Insured;  that  false  proofs 
of  the  defendant's  death,  and  a  claim  for  $6,000 
{nsnrance  money,  wen  to  "be  sent  to  the  com- 
pany by  the  baie6ciaiT  of  defendant,  and  the 
company,  by  relying  on  sudi  false  proofs^ 
durald  pay  such  sum;  that,  with  sudi  Intent, 
they  procured  a  human  skeleton,  and  placed  it 
in  an  old  house  in  which  defendant  was  stay- 


ing, and  caused  the  house  to  be  burned,  so  that 
tbe  bones  might  be  found  in  the  ashes;  and 
that  defendant,  In  pursuance  of  such  conspir- 
acy, fled  from  the  state.  Hdd,  that  the  indict- 
ment sufficiently  charged  defendant^  with  con- 
spiring with  an  unlawful  intent  to  obtain  mon- 
ey from  tbe  ins'jrance  company  by  false  pre- 
tenses, and  it  ia  not  vitiated  by  surplusage  and 
want  of  perspicuity,  where  no  substantial  right 
of  defendant  is  affected  thereby. — ^Mosgrave  t. 
State,  133  Ind.  297,  32       E.  885. 

Fob  Cases  fboh  Other  States, 

See  23  Cent.  Dig.  False  Pret  {  3Z, 
See,  also,  19  Cjc.  p.  480. 

§  28.  —  DoaoriytloB  of  parson  dotrand* 

ed. 

[a]  <8iip.lS86) 

In  an  indictment  for  obtaining  goods  from 
Grm  by  false  pretenses  the  names  of  the  In- 
dividual members  of  the  firm  need  not  be  set 
out.  It  is  sufficient  to  charge  that  tbe  false 
pretenses  were  made  to  the  partnership  by  itf» 
firm  name.— State  t.  Williams,  103  Ind.  235. 
2  N.  E.  S85. 

For  Cases  from  Other  States, 

See  23  Cent.  Dig.  False  Pret  }  33;  27 

Cent.  Dig.  Ind.  &  Inf.  S  277. 
See,  also,  19  Cyc.  p.  425. 

8  29.           Dcseriptlon  of  false  token  or 

protoBse  or  otker  InstruBant  or 
memns  of  twrnmA, 

[a]  (S«p.l847) 

In  an  indictment  for  <^tainiDg  prtqierty 
under  false  pretenses,  by  representing  that  tbe 
bank  bills  in  which  defendant  made  payment 
were  good,  while  in  fact  the  bank  was  insol- 
vent and  its  paper  worthless,  an  allegation  that 
all  of  tbe  bills  on  said  bank  were  worthless, 
and  that  the  bills  passed  by  defendant  were  on 
that  institutloD,  sufficiently  describes  the  hills. 
—State  V.  Layman,  8  Blackf.  330. 

[b]  (8np.  1875) 

An  indictment  for  false  pretenses  under  2 
Gav.  &  H.  St.  p.  445,  is  not  bad  for  using  the 
word  "pretend,"  instead  of  tbe  word  "repre- 
sent."—Jones  V.  State,  00  Ind.  473. 

Id     (Sop.  1876) 

In  an  indictment  for  obtaining  property 
by  false  pretenses,  where  it  is  charged  as  a  part 
of  the  false  pretenses  that  certain  real  estate 
was  falsely  represented  to  be  free  from  prior 
incumbrances,  tbe  prior  incumbrances  should 
be  set  out  or  described.— Keller  v.  State,  51  Ind. 
111. 

[d]    (Sap.  1879) 

An  indictment  charging  defnidant  with 
procuring  board  and  lodging  by  blsely  pre- 
tending that  he  owned  a  house  and  lot,  and 
that  he  had  money  on  interest,  states  an  offense 
within  2  Rev.  St.  1870,  p.  436,  1  27,  defining 
the  crime  of  obtaining  money,  or  other  thing 
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of  value,  by  tahe  pretenses.— State  t.  Snyder, 
G6  lod.  203. 

[«1     (Snp.  18S2) 

\Miere  it  cannot  be  determined  from  an 
indictment  under  Rev.  St  1881,  {  2204,  for  ob- 
taining money  by  means  of  false  token  or  writ* 
ing,  chaining  that  defendant  falsely  pretended 
and  represented  to  a  certain  person  that  a  cer- 
tain order  or  token  in  writing  which  he  then 
had,  purporting  to  be  signed  by  another,  au- 
thorized bim  to  sell  the  interest  of  the  signer 
in  certain  property  in  the  county,  whether  it 
charges  a  sale  of  the  property  hy  defendant  to 
such  other  person  or  a  mere  transfer  of  the  or- 
der, a  motion  to  quash  the  indictment  should 
have  been  sastained.— Shaffer  t.  State,  82  Ind. 
221. 

[f]  (Sap.  1SS2> 

An  indictment  for  obtaining  money  under 
false  pretenses  alleged  that  defendant,  for  the 
purpose  of  defrauding  a  certain  lodge,  falsely 
represented  that  he  was  a  memlier  of  another 
lodge  of  the  same  order,  located  in  Ohio,  and 
Hs  evidence  that  he  was  a  member  of  that 
lodge  exhibited  a  false  and  forged  receipt  for 
dues  purporting  to  have  been  paid  by  defend- 
ant to  such  lodge,  and  reprepcnted  that  he  was 
greatly  in  need  of  money  and  promising  to  re- 
pay the  amount  thereof  on  his  arrival  at  n 
particular  place,  and.  by  reason  of  such  pre- 
tenses, defendant  obtained  money  from  Pitch 
lodge.  HtJd.  that  though  the  promise  to  re- 
pay the  money  wan  not  a  representation  as  to 
an  existing  fact,  but  a  mere  promise  to  do 
something  In  the  future,  in  determining  the 
sufficiency  of  the  indictment,  it  must  be  con- 
sidered as  a  mere  incident  to  the  allegations 
respecting  the  other  pretenses  made  by  df'fend- 
ant,  and  the  indictment  considered  as  a  whole 
WAR  sufficient.— Strong  t.  State,  86  Ind.  20S, 
44  Am.  Rep.  292. 

[g]  (Sap.lSS3) 

An  indictment  for  obtaining  goods  by 
means  of  a  false  token,  vbich  fiiils  to  all^ 
that  a  token  was  delivered  by  the  defendant  and 
received  by  the  prosecuting  witness  in  exchange 
for  payment  of  goods,  is  bad.— Wagoner  v.  State, 
00  Ind.  604. 

[h]  (8np.l883) 

An  indictment  under  Rev.  St  18S1.  |  2204. 
providing  tliat  "whoever  sells  •  •  •  any  prom- 
issory note  *  •  •  knowing  the  signature  of 
the  mokeF  thereof  to  have  l>een  obtained  by 
any  false  pretense,  shall  be  imprisoned  Id  the 
state  prison,"  need  not  charge  that  the  false 
pretenses  were  of  themselves  suflBcient  to  con- 
Rtltnte  a  crime  under  the  statnte.— State  t. 
Adams,  92  Ind.  116. 

[11  (8np.  19O0) 
An  indictment  charging  that  defendant 
falsely  represented  to  prosecntriz  that  he  in- 
tended to  marry  her,  provide  her  a  home,  and 
deposit  a  check  in  her  name  for  $1,000,  and 
that  the  check  which  he  induced  her  to  sign 


and  deliver  to  him  was  for  a  greater  amount 
than  that  stated  by  him,  sufficiently  shows  the 
operative  cause  indudng  prosecutrix  to  sign  the 
cbedn,  rince  proof  of  any  Mie  of  such  false  pre- 
tenses wonld  be  sufficient  to  support  an  indict- 
ment—State T.  Styner,  66  K  EL  98,  154  lad. 
131. 

For  Cases  frou  Other  States, 

See  23  Cert.  Dig.  False  Pret  H  34-36. 
See.  also.  19  Cyc.  pp.  423-425. 

S  30.    Falsity  of  pvetease  and  kaowl- 

edsa  thereof. 

[a]  (Sap.  IStT) 

An  indictment  charged  that  the  defendant 
falsely  pretended  to  one  A.  that  B.,  C,  and  D. 
were  indebted  to  him  (the  defendant)  in  a  cer- 
tain sum,  and  that  they  were  l>ound  to  pay  a 
certain  bill  of  exchange  then  in  the  defend- 
ant's possession  nnd  overdue,  drawn  by  the  de- 
fendant on  said  B.,  C,  and  D.,  payable  to 
their  order  00  days  after  date,  and  accepted  by 
them,  aud  which  they  indorsed  to  the  defend- 
ant, who  indorsed  it  to  said  A.,  and  that  by 
said  false  pretenses  tha  defendant  obtained  from 
said  A.  certain  goods,  with  intent  to  cheat, 
etc. ;  whereas,  in  fact,  the  said  B.  and  C.  were 
not  indebted  to  the  defendant,  nor  were  said 
B.,  C,  and  D.  bound  to  pay  said  bill.  Held, 
that  the  first  pretense  was  not  sufficiently  nega- 
live<I.  and.  as  to  the  second,  that  there  should 
have  been  an  averment  that  the  defendant  knew 
that  B.,  O.,  and  I).,  were  not  bound  to  pay  the 
btll.-State  T.  Smith.  8  Blackf.  489. 

[b]  (Sap,  1879) 

In  an  indictment  under  2  Rev.  St  p.  436, 
S  27,  for  ol>taining  board  and  lodging  by  false 
representations  as  to  one's  property,  etc.,  a 
charge  that  they  were'  "designedly"  made  with 
intent  to  defraud  imputes  a  knowledge  of  the 
falsity  of  his  representations.— State  v.  Sny- 
der, 66  Ind.  203. 

[c]  (tap.  18S7) 

An  information  which  fails  to  negative 
the  pretense  ui>on  which  money  was  obtained 
does  not  charge  a  public  offense. — Pattee  t. 
State,  109  Ind.  545,  10  N.  B.  421. 

An  indictment  for  false  pretenses,  which 
fails  to  negative  the  representations  which  it 
charges  were'  made,  is  defective.— Campbell  t. 
State,  56  N.  R  665.  154  Ind.  309. 

[«]     (Sap.  1901) 

An  indictment  for  obtaining  money  under 
false  pretenses,  which  states  that  defendant 
sold  a  piano  by  representing  that  it  was  sec- 
ondhand, and  that  he  had  purchased  it  for  $250, 
which  was  less  than  it  was  worth,  and  that 
defendant  was  not  in  fsct  the  owner  of  the 
piano,  and  had  never  owned  it  is  not  in.suffi- 
cient  in  failing  to  speci6cally  deny  that  the  de- 
fendant purchased  the  piano  for  $2-10,  since  the 
allegation  that  he  was  not  and  had  never  been 
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the  owner  was  a  safficient  denial  thereof. — ' 
Morrill  V.  State,  59  N.  B.  322,  IhG  Ind.  00. 

Fob  Cases  frou  Otdbr  States, 

See  23  Cent.  Dig.  False  Pret  |  37. 
See,  also.  19  Cyc.  p.  426. 

1 81.  ^—  B«Uano«  om  prcteaae  amd  Im- 
dDOcmeat  to  act. 
W  (Sap.  isas) 
An  iDdictmeot  for  false  pretenso»<  must 
aver  that  the  checks  falsely  pretended  to  be 
good  were  delivered  to  and  accepted  by  the 
pn»ocutor  as  an  indncemeDt  or  paymeot,  etc.— 
Johnson  v.  State,  11  Ind.  481. 

[h]  An  indictment  for  obtainins  money  or 
p»Ais  by  false  pretenses  is  insufficient  if  it 
fails  to  allege  that  the  injared  party  was  in- 
iiuced  to  part  with  the  ownership  of  the  money 
or  property  acquired  by  the  defendant,  by 
m*>an8  of  the  false  pretenses,  etc.,  alleged  in 
the  indictment.— (Snp.  ISDO)  State  v.  Orvis,  V.i 
Ind.  5C9:  (188.~)  Same  Williams,  103  lod. 
235.  2  N.  E.  5S5. 

[c]  (Sap.  iSTj) 

An  indictment,  charging  that  the  defond- 
ant  procured  a  signature  to  a  note  by  fnlKo 
pretenses,  used  to  induce  the  person  whose 
signature  is  thus  obtained  to  contract  for  the 
purchase  of  an  article  of  property,  is  bad,  if 
it  does  not  state  that  the  person  whose  name 
was  procured  relied  upon  such  pretenses  as 
true,  and  upon  the  faith  thereof  purchased  th** 
property,  and  in  consideration  thereof  executed 
the  note  set  out  in  the  indictment.— Jones  v. 
State,  50  Ind.  473. 

[d]  (Sap.  ISTT) 

An  indictment  for  obtaining  gooda  by  false 
pretenses  charged  that  the  owner  of  the  goods, 
"relying  upon  said  false  representations."  sur- 
rendered the  gooda  to  the  defendant  and  was 
thereby  defrauded.  Held  a  sufficient  allegntion 
that  the  owner  believed  such  representations 
to  be  true.— Clifford  v.  State.  56  Ind.  245. 

[el     (Sap.  1S77) 

An  indictment  which  charges  that  defend- 
ant presented  to  a  certain  merchant  a  false, 
forged,  and  counterfeit  order,  and  represented 
and  stated  to  snch  merchant  that  it  was  a  true 
and  genuine  order,  "and  did  then  and  there  and 
thereupon  receive  from  the  said"  merchant  cer- 
tain described  goods,  but  which  does  not  al- 
lege that  the  goods  were  obtained  by  defendant 
from  such  merchant  by  means  of  such  writing 
and  representation,  is  insufficient— Abbott  v. 
State,  59  Ind.  TO. 

[t]  (Sap.  1882) 
An  indictment  for  obtaining  the  signature 
to  a  deed  by  false  statements  as  to  other  land 
la  defective  if  It  fails  to  show  bow  the  false 
statements  alleged  Induced  the  signing  of  the 
deed.— Cooke  v.  State,  S3  Ind.  402. 


[gl  (Snp.  1885) 
An  indictment  for  obtaining  goods  from  a 
firm  by  false  pretenses  is  sufficient,  as  showing 
that  the  firm  believed  the  representation  to  l>e 
true,  which  charges  that  they  "relied  on  such 
false  representations."— State  T.  Williams,  1(X! 
Ind.  2.'W.  2  X.  K.  .VCi. 

An  indictment  for  obtaining  goods  under 
false  pretenses,  which  did  not  make  it  api>ear 
that  the  goods  were  delivered  in  pursuance  of 
tl)e  alleged  false  representations,  but  which 
merely  averred  that  for  the  purpose  of  obtain- 
ing credit  certain  false  representations  were 
made,  and  that  by  means  of  representations  de- 
fendant obtained  "on  credit  certain  goods."  did 
not  show  the  connection  between  the  false  pre- 
tenses and  the  obtaining  of  the  goods  on  credit 
and  was  uncertain. — Id. 

[h]  (Sup.  ISST) 

An  indictment  for  obtaining  goods  by  false 
pretenses,  which  charges  the  accused  with  rep- 
resenting that  bis  tirm  was  doing  a  certain 
amount  of  business  each  year,  and  that  it  hod 
a  good  financial  standing,  and  that  a  merchant 
"relying  on  said  representations  and  pretenses, 
and  believing  the  same  to  be  tnie,  and  being 
deceived  thereby,"  sold  the  accused  goods  on 
credit,  is  insufficient;  it  not  being  averred  that 
it  was  by  means  of  such  false  representations 
that  the  merchant  was  iuduced  to  part  with 
his  goods.— State  t.  Connor,  110  Ind.  409,  11 
N.  E.  454. 

[i]  (Sap.  1S99) 

An  indictment  for  obtaining  money  by  false 
pretenses,  alleging  that  they  were  made  to  in- 
duce a  purchase  of  property,  of  which  accused 
was  not  the  owner,  to  obtain  a  sum  of  money, 
without  averring  that  a  sale  was  made,  is  in- 
sufficient, since  no  sale  being  alleged,  no  con- 
nection is  shown  between  the  alleged  pretenses 
and  the  delivery  of  the  money  to  accused. — 
State  V.  Miller.  54  N.  E.  80S,  153  Ind.  229. 

U]  (Sop.  1900) 
An  indictment  averring  that  defendant  fe- 
lonionsly,  falsely,  etc.,  in  writing,  to  wit:  "The 
Kirst  National  Kank :  Send  me  four  hundred 
dollars  here  by  first  express.  J.  H.," — pretend- 
ed to  said  bank,  with  intent  to  defraud,  that  he 
was  J.  II.,  a  depositor,  and  the  bank,  relying 
on  said  representations,  sent  the  money  to  de- 
fendant, was  defective  for  uncertainty;  it  not 
appeariug  who  wrote  or  transmitted  the  writ- 
ing, or  how  the  bank  was  led  to  send  money  to 
defendant  by  a  writing  signed  with  another's 
name.— Campbell  v.  State,  50  N.  EX  665.  154 
Ind.  309. 


[k]  (Sap.  1W4) 
Ad  indictment 
ing  that  defendant, 
prosecutor,  falsely 
was  the  authorized 
whisky  and  receipt 
from  the  prosecutor 
prosecutor  believed 


for  false  pretenses,  chai^- 
,  in  order  to  defraud  the 
pretended  to  bim  that  he 
agent  of  anotber  to  sell 
for  money  owing  and  due 
to  that  other,  and  that  tlic 
the  pretenses  to  be  true. 
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and  relied  upon  tiiem,  m  that  defendant  waj 
tbereby  enabled  to  Qnlawfnlly  obtain  from  the 
proBecntor  a  check,  on  which  he  received  mon- 
ey, waa  bad,  in  failing  to  show  that  prosecutor 
was  deceived  Ay  the  false  representations,  or 
induced  by  the  deceit  to  pert  with  hla  money. 
-Stifel  T.  State.  72  N.  E.  600.  16S  Ind.  628. 

Ul  (Smp.  1906) 
An  information  which  alleges  that  accused, 
by  means  of  the  fraudulent  manner  in  whioh 
he  threw  playing  cards,  induced  the  prosecutor 
to  part  with  a  specified  sum  of  money  on  his 
ability  to  correctly  describe  one  of  the  cards  so 
thrown,  states  no  offense  under  Bums'  Ann. 
8t.  1001,  I  2178,  punishing  one  who  b;  fraud 
induces  another  to  part  with  anything  of  value 
on  any  game,  because  it  fails  to  charge  that  a 
wager  was  laid  by  the  prosecutor  or  that  he 
participated  therein.— Clark  v.  State,  77  N.  B. 
62,  166  Ind.  288. 

[m]    (Sop.  1909) 

An  indictment  for  obtaining  property  by 
false  pretenses  charged  that  defendant  gave  the 
prosecuting  witness  his  post-dated  check  for 
$100,  in  payment  of  merchandise,  and  at  the 
time  said  that  be  had  $80  or  $90  in  the  bnnk. 
and  would  increase  his  deposit  to  $100,  when 
as  a  matter  of  fact  he  had  no  money  in  the 
bank,  and  that  the  payee  in  the  check  relied  on 
defendant's  statements  was  insufficient,  where 
it  did  not  positively  allege  that  .the  prosecutor 
was  induced  to  give  defendant  time  for  pay- 
ment by  reason  of  his  believing  that  the  de- 
fendant had  on  deposit  $80  or  $00.— State  v. 
Ferria.  171  Ind.  562.  86  N.  B.  993. 

For  Cabes  frou  Other  Rtatks. 

Ree  23  Cent.  Dio.  False  Fret.  H  38-11. 
See,  also,  19  Cye.  p.  429. 

S  32.  —  Desoription.  tkIuo,  mnd  owner- 
skip  of  property  obtalnod. 

[a]  An  Indictment  for  obtaining  goods  on 
false  pretenses  must  allege  the  ownership  of 
such  goods.— (Sup.  1847)  .State  v.  Smith,  8 
Blackf.  489;  (1870)  Leobold  v.  State,  33  Ind. 
484. 

[b]    (Sap.  1S70> 

An  indictment  for  obtaining  under  false 
pretenses  "$25  in  money,  the  personal  goods 
and  chattels  of,"  etc.,  was  insufficient,  as  not 
properly  describing  the  property. — Smith  v. 
State,  33  Ind.  150. 

[el  (Sop.  1S73) 
It  is  essential  to  the  vdidlty  of  an  in- 
dictmmt  for  obtaining  money  by  false  pre- 
tenses, nnder  2  Gar.  &  H.  St.  p.  445,  f  27. 
that  Uie  Indictment  should  allege  whose  money 
was  obtained.— Halley  v.  State,  43  Ind.  609. 

[d]     (§np.  1899) 

An  indictment  for  obtaining  money  by  false 
pretenses  must  state  the  ownership  of  the  mon- 
ey alleged  to  have  been  obtained. — State  v.  Mil- 
ler, 54  N.  E.  808,  153  Ind.  229. 


Foe  Cases  vrou  OtaER  States, 

See  23  Ceht.  Dig.  False  Pret.  {|  42-44; 

27  Ceht.  Dig.  Ind.  &  Inf.  {  28U: 
See,  also,  19  Cyc.  pp.  432-<135. 

1 33.  _  DoaorlptloB  of  written  instrm- 
moMt  or  alcnntvre  obtained. 

[a]  (Sap.  im) 

An  indictment  for  obtaining  a  signature, 
to  a  note  by  false  pretenses,  which  charges 
that  the  pretenses  were  made  to  induce  K.  to 
become  the  surety  of  the  defendant  on  a  $600 
note,  but  shows  that,  instead  of  l>ecoming  a 
surety,  K.  became  a  principal,  and  made  a  note 
for  $600  payable  to  the  defendau:,  is  bad  for 
uncertainty.— State  v.  Locke,  36  Ind.  419.  423. 

[b]  (Sap.  1878) 

When  a  person  is  indicted  for  obtaining 
by  false  pretenses  a  check  for  the  payment  of 
money,  the  indictment  should  set  out  the  sntn 
stance  of  snch  check,  at  least,  or  present  a  sub- 
stantial reason  for  a  failure  te  do  so. — Bon- 
nell  V.  State,  64  Ind.  408. 

An  indictment  charging  the  obtainment  of 
a  check  under  false  pretenses,  describing  the 
check  as  that  of  a  certain  person  "upon  the 
Commercial  Bank  of  Cincinnati  for  the  sum 
of  $34.51,  which  check  was  then  and  there  of 
the  value  of  $34.51,"  does  not  dest-ribe  the  check 
with  sufficient  accuracy  and  particularity.— Id. 

[c]  (Sop.  18S1) 

In  an  indictment  for  obtaining  money  by 
false  pretenses  that  defendant's  buggy  had 
been  Injured  by  a  defective  bridge,  an  indict- 
ment alleging  that  defendant  by  such  repre- 
sentations obtained  from  the  county  board  of 
commlasioners  a  certain  warrant  for  the  pay- 
ment of  money  of  the  value  of  etc.,  did  not 
suffidently  describe  the  warrant.— Johnson  t. 
State,  75  Ind.  553. 

For  Casks  from  Other  States, 

See  23  Cent.  Dig.  False  Pret.  i  45. 
See,  also,  10  Cyc.  p.  433. 

S  34.  ^»  Obtainlnc  momay,  proporty,  ov 
written  imatruMnt  or  s^nntnTO. 

[a]  (Sap.  1847) 
Under  Rev.  St.  1843,  p.  965,  S  24,  which 
provides  that  it  any  person  shall  by  falae  pre- 
tenses "obtain  the  signature  of  any  person  to 
any  written  Instrument,  or  obtain  from  any 
person  any  •  *  *  order  for  the  payment 
of  money,  or  delivery  or  transfer  of  property," 
he  shall  be  punished,  an  indictment  for  obtain- 
ing the  transfer  of  real  estate  by  falsely  rep- 
resenting that  the  bank  notes  in  which  the 
consideration  was  paid  were  good,  while  in  fact 
worthless,  should  be  predicated  on  defendant's 
obtaining  the  grantor's  signature  to  the  writ- 
ten instrument  by  which  the  land  was 'con* 
vcyed.— State  v.  Layman,  8  Blackf.  330. 

For  Cases  from  Other  States, 

See  23  Cent.  Dig.  False  Pret  S  46. 
See,  also,  19  Cyc.  pp.  431,  432. 
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1 3T.  ^—  PreaeatetloB     of  bntfnleBt 

U]      (Sap.  18S1) 

An  indictmeot  for  false  pretenses  in  pro- 
caiin^  tbe  payment  of  a  claim  against  a  coun- 
ty IB  bad.  where  it  does  not  accurately  describe 
tbe  allied  pretense,  nor  tbe  warrant  or  order 
held  by  tbe  accused,  nor  state  to  whom  it  was 
made  payable,  nor  tbe  amount,  nor  tbe  connec- 
tion between  tbe  pretenses  upon  n-bich  it  was 
allowed  by  tbe  county  board  and  tbe  act  of  tbe 
county  treasurer  in  payiiiK  the  amount  allowed. 
—Johnson  v.  SUte,  75  Ind.  553. 

Cb]    <9«p.  l»oi) 

Under  Bums'  Rer.  St.  1894.  |  1820  (Rev. 
St  1881,  S  1751;  Homer's  Rev.  St.  1897.  | 
1751),  proTiding  that  fn  an  indictment  a  de- 
vcription  of  an  instmment  by  any  name  or 
description  by  which  it  is  usually  known,  or  by 
the  purport  thereof,  shall  be  sufficient,  an  in- 
dictment for  making.  vcrifyiuK,  and  presenting 
to  tbe  board  of  commissioners  a  false  and 
fraudulent  claim  against  a  county  is  not  de- 
fectire  because  tbe  claim  presented  is  not  set 
oat.  since  tbe  description  of  the  claim  was  suf- 
ficient.— Wilson  v.  State,  59  N.  E.  380,  60  N. 
E-  1086,  15G  Ind.  631. 

Since  Bums'  Supp.  1897,  {  7848a  (Acts 
1897.  p.  188.  {  4).  provides  that  no  claim  shall 
be  allowed  by  the  board  of  commissioners '  no- 
less  it  is  doty  itemized  and  verified,  filed  in 
the  auditor's  office,  and  placed  on  the  claim 
dodiet  •  it  is  not  necessary  to  allege  in  the  in- 
dictment that  a  claim  docket  was  kept  in  tbe 
office  of  tbe  county  auditor  on  tbe  ground  that 
there  is  no  law  regniring  him  to  keep  such  a 
docket— Id. 

In  a  prosecution  under  Bams'  Rev.  St. 
1894.  I  2353  (Rev.  St  1881.  I  2205;  Homer's 
Rer.  St  1897,  |  220S),  providing  that  whoever, 
knowing  Uie  same  to  he  &be  and  fraadnlent, 
presents  for  payment,  or  certifies  as  correct 
to  the  board  of  commisrionetB,  a  false  or  fraud- 
alent  claim,  to  procure  iti  allowance  or  an  or- 
der toT  its  payment  shall  be  imprisoned,  etc., 
an  indictment  allccing  that  defendant  filed  in 
the  auditor's  office,  and  caused  to  be  entered  on 
the  claim  dodet  and  presented  to  the  commlR- 
•iimeta,  a  fraadnlent  claim,  with  an  affidavit 
thereto,  to  procure  an  order  for  the  payment 
thereof  oat  of  the  county  treasury,  and  with 
knowledge  that  it  was  frandulent,  was  suffi- 
cient though  tbe  commissionerB  were  only  au- 
thorized to  allow  claims  against  the  county, 
and  not  to  issue  orders  for  tbelr  payment.— Id. 

Cc]  (9«p.  1908) 
Public  Offense  Act  1906,  Acts  1906,  p.  750, 
e.  169,  I  076  (Bums'  Ann.  St  1901.  |  2353), 
provides  that  whoever  knowing  the  same  to  be 
false  or  fraudulent  presents  for  payment  or 
certifies  as  correct  a  claim  to  procure  its  al- 
lowa>.ire  for  payment  shall  be  punished.  Bums* 
Ann.  St  1901,  |  8087,  provides  that  the  ctmi- 
pensatlon  for  publishing  notices  shall  be  for 
each  advertisement  per  square  of  250  ems  each. 


first  insertion  $1,  for  each  additional  insertion 
50  cents,  and  that  where  the  printing  is  done 
for  the  county  tbe  commissioners  ehall  pay  fof 
the  same  according  to  such  rate.  Held,  that  an 
indictment  for  presenting  a  false  and  fraudu- 
lent claim  against  a  county  for  publishing  the 
county  tax  rate  sheet  for  three  weeks,  merely 
alleging  that  tbe  amount  charged  was  $54. 
when  according  to  the  legal  rate  it  should  have 
been  only  $40,  but  failing  to  allege  tbe  number 
of  squares  of  printed  matter  printed  in  each  of 
the  insertions,  or  facts  showing  that  tbe  claim 
was  excessive  other  than  the  pleader's  conclu- 
sion, was  fatally  defective  under  the  rule  re- 
quiring an  indictment  to  state  a  specific  de- 
scription of  the  offense.— State  v,  Metsker.  UK) 
Ind.  5r»5,  83  N.  E.  241;  Id.,  1U9  Ind.  701,  83 
N.  E.  1135. 

W  (8av.  lUO) 
The  indictment  alleged  that  a  certain  com- 
pany procured  a  contract  for  repairing  the 
streets  of  a  city,  and  that  accused  superintend- 
ed such  repairs  for  It  and  unlawfully  and 
knowingly,  with  intent  to  defraud  the  city,  made 
out  and  presented  to  the  board  of  public  works, 
for  the  purpose  of  procuring  its  allowance,  a 
false  claim  wherein  the  amount  of  the  repairs 
made  during  April  were  stated  at  so  many 
yards,  and  a  certain  amount  was  given  as  justly 
due  on  account  thereof,  when  the  number  of 
yards  of  repairs  made  and  the  amount  due 
therefor  was  much  less  than  the  numl>er  and 
sum  stated  In  said  claim,  and  that  accused, 
when  he  made  out  such  false  claim,  knew  that 
the  number  of  yards  claimed  was  greatly  In  ex- 
cess of  the  amount  of  work  done,  and  that  the 
amount  due  was  much  less  than  that  claimed. 
Bums'  Aon.  St.  1908,  §  2586,  imposes  a  penalty 
upon  one  who  knowingly  makes  or  presents  for 
payment  to  tbe  treasurer  or  other  accounting 
officer  of  a  city  a  false  claim,  for  the  purpose  of 
procuring  its  ajlowance.  Held,  that  the  indict- 
ment alleged  with  sufficient  particularity  the 
presentation  of  a  false  claim  within  tbe  statute. 
— Branaugh  v.  State,  90  N.  E.  1019. 

Fob  Cases  fbou  Other  States, 

See  23  Cent.  Dig.  False  Fret.  |  49. 

g  38.  ^—  laavea,  proof,  amd  Tmrlmmee. 

[a]  (Snp.l8a) 

On  a  trial  for  false  pretensee  consisting 
In  misrepresenting  tbe  value  of  property,  the 
sum  named  in  the  indictment  as  having  been 
alleged  by  the  prisoner  as  tiie  value  of  the  prop- 
erty is  material,  and  should  be  proved  as  laid. 
—Todd  V.  State,  31  Ind.  514. 

On  an  indictment  for  obtaining  a  loan  un- 
der false  pretenses  that  defendant  owned  a 
house  and  lot  worth  $2,650,  it  was  a  fatal 
variance  that  tbe  proof  showed  that  the  prop- 
erty was  wortb  but  $2,200  or  $2,300.- Id. 

[b]  (Snp.U70) 

An  indictment  for  obtaining  money  under 
a  false  pretense  set  out  a>  tbe  pretense,  a  bank 
check  without  date;  and  it  was  averred  that  a 
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more  particular  description  of  the  check  could 
not  be  giveo  because  it  has  been  torn  and  par- 
tially destroyed  by  the  defendant  On  the  trial 
a  check  dated  "Ja.  16,  18^,"  was  read  in  evi- 
dence, over  the  defendant's  objection.  Held, 
that  the  admission  of  this  evidence  was  error. 
—Smith  T.  State,  33  Ind.  169. 

[c]  (Unv-  ISSo) 
Where  the  indictment  charges  the  defend- 
ant with  obtaining  money  by  false  pretenses, 
and  alleges  that  he  represented  hia  indebted- 
ness to  be  a  specified  sum,  when,  in  fact,  it  was 
much  greater,  it  is  competent  to  prove  an  item 
of  indebtedness  not  specifically  stated  In  the 
indictment,  although  some  items  are  therein 
specified.— State  t.  Loz«,  103  Ind.  481.  3  N. 
E.  169. 

Tor  Cases  from  Other  Statks. 

See  23  Cknt.  Dig.  False  Pret.  g§  50-53. 
See,  also,  19  Cye.  pp.  4Bf4-441. 

{  39.  FretnmptloKs  mmd  bwdea  of  vroof. 

Ul     (Sap.  1S92) 

In  a  prosecution  for  false  pretenses,  where 
It  is  shown  that  the  defendants  conspired  to 
deceive  the  beneficiary  in  an  insurance  policy 
and  procured  her  to  make  a  false  claim  for  the 
insurance,  wliicli  bIic  believed  to  be  due,  the 
presumption  is  that  the  beneficiary  would  en- 
force the  poli<'y  and  secure  a  benefit  by  the 
payment  of  the  insurance  if  the  scheme  of  the 
conspirators  had  succeeded. — Musgrave  v.  State, 
32  N.  E.  885,  133  Ind,  207. 

For  Cases  from  Other  States, 

See  23  Cent.  Dig.  False  Pret.  |  54. 
See,  also,  10  Cyc.  p.  441. 

S  40.  AdmlsslbUlty  of  evidence. 

Admissions  by  accused,  see  Criminal  Law,  | 
40(i. 

Evidence  of  other  offenses,  see  Criminal  Law, 
§  369. 

Evidence  of  representations  similar  to  those 
charged  in  the  indictment,  see  Cbiminax, 
Law,  S  372. 

Bemoteness,  see  Cbiuinai.  Law,  {  384. 


For  Cases  from  Other  States, 
See  23  Cent.  Dig.  I-lalse  Pret. 
See,  also,  10  Cyc.  pp.  441-44o. 


55-61. 


{ 43.  ^—  FalBtt  token  or  vvetnue,  or 
other  iiutnuuomt  or  moaiu. 

[a]  (Snp.  1891) 
Ob  a  trial  for  larceny  by  obtaining  goods 
and  money  by  the  use  of  a  worthless  Confed- 
erate bill,  the  bill  itself  is  admissible  in  evi- 
dence, and  may  be  inspected  by  the  jury.— 
Fleming  v.  State.  186  Ind.  140,  36  N.  E.  154. 

For  Cases  from  Other  States. 

See  23  Cent.  Dig.  False  Pret.  {  57. 


S  49.  Welirkt  amd  oofiotoBey  ovldeBoe. 

[k]    (Snp.  1910) 

In  a  prosecution  for  knowingly  presentinR 
a  false  claim  for  allowance  against  a  city  for 
work  done  in  repairing  streets,  evidence  held  to 
sustain  a  conviction. — Brunaugh  t.  State,  00 
N.  E.  1019. 

Fob  Cases  from  Other  States, 

See  23  Cent.  Dig.  False  Pret  $  62. 
See,  also,  10  Gyc.  pp.  446.  446. 

S50.  TrlaL 

For  Gases  from  Other  States, 

See  23  Cent.  Dig.  False  Pret.  i|  63-65. 
See,  also,  19  Cyc.  pp.  446,  447. 

S  51.         QnesttoBi  tor  Jury. 

[a]  ^e  question  whether  the  pretenses  and 
representations  stated  in  an  indictment  for  ob- 
taining money  by  false  pretenses  are  such  hk 
might  deceive  a  man  of  common  intelligencp  r  - 
a  question  of  fact  for  the  jury.— (Sup.  ISSl) 
Miller  v.  State,  79  Ind.  198;  (1883)  Wagoner  v. 
Same.  00  Ind.  504;  (1884)  Shaffer  v.  Same, 
100  Ind.  30o. 

[b]    (Sup.  im) 

In  a  prosecution  for  obtaining  money  un- 
der false  pretenses,  the  question  of  the  suffi- 
ciency of  false  representations  to  deceive  a  man 
of  common  understanding  is  one  of  law  for  the 
court.— State  v.  Burnett,  110  Ind.  802,  21  N. 
E.  072. 

For  Cases  from  Other  States. 

See  23  Cent.  Dig.  False  Pret.  |  63. 
See,  also,  10  Cyc.  p.  440. 

S  52.    Inttrnotlons. 

I'>ror  in  instruction  cured  by  other  Instruc- 
tions, see  Cbiminai.  Law,  §  823. 

lai    (Snp.  lUO) 

In  a  prosecution  for  knowingly  presenting 
for  allowance  a  false  claim  to  the  board  of  pub- 
lic works  of  a  city  for  woifc  done  in  repairing 
streets,  the  evidence  showed  that  accused  super- 
intended the  work  for  the  contractor,  and  that 
the  record  of  the  amount  of  work  done  was 
made  up  by  accused  from  the  ImoIcs  of  the 
city's  inspectors,  and  one  of  the  inspectors  tes- 
tified that  accused  told  him  be  was  glad  the  city 
placed  bim  on  the  job,  and  if  he  would  raise 
the  amount  of  work  done  accused  would  pay 
him  a  certain  amount,  to  which  witness  replied 
that  it  was  all  right  and  he  would  treat  accus- 
ed fair.  The  dty's  inspectors  freely  permitted 
accused,  each  day,  to  take  possession  of  their 
books  and  keep  tbem  for  some  time,  and  he 
made  changes  in  the  entries  as  to  the  amount 
of  work  done  by  the  contractor ;  the  contractor's 
record  being  copied  from  the  city  inspectors' 
records  as  changed  by  accused.  The  evidence 
justified  a  finding  that  the  contractor's  cashier 
acted  innocently  in  making  out  and  presenting 
the  claim  from  the  false  records  made  by  ac- 
cused,   Heid,  that  the  evidence  authorized  io- 
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structions  on  the  theory  that  accused  aided  a 
principal  in  committiDg  the  offense,  or  himself 
committed  it  through  some  innocent  person  or 
agent;  accused  being  personally  absent  when 
the  claim  was  presented.— Brunaugh  t.  State,  00 
N.  E.  1019. 

A  theory,  in  a  prosecution  for  Icnowingly 
presenting  a  false  claim  against  a  city,  that  ac- 
cused aided  or  abetted  a  principal  in  commit- 
ting  the  offense,  was  not  theoretically  iocon- 
fliKtcnt  with  one  that  accused  committed  the  of- 
fense through  an  innocent  person  or  agent  whom 
he  caused  to  present  the  false  claim,  ao  as  to 
prevent  the  state  from  having  both  theories 
presented  by  charges  it  raised  by  the  evidence. 
—Id. 

In  a  prosecution  for  knowingly  presenting 
a  false  claim  against  a  city  for  repairing 
streets,  the  court  instructed  that  the  indictment 
rban;ed  that  the  fraudulent  claim  was  for  a 
certain  number  of  sriuare  yards,  while  the 
amount  of  work  actually  done  was  a  less  num- 
ber, leaving  a  certain  number  of  yards  in  ei- 
cesfi  of  the  amount  of  work  actually  done,  bo  as 
to  make  the  claim  in  excess  of  the  amount  ac- 
tually due,  that  the  state  must  prove  that  the 
rlaim  was  for  some  number  of  square  yards 
in  excess  of  the  number  actually  done  and  a 
sum  in  excess  of  the  amount  actually  due,  and 
that  a<^sed  made  changes  in  the  city's  books, 
from  which  the  claim  was  presented,  showing 
the  number  of  yards  of  work  done,  woiilrl  not 
make  him  guilty  of  presenting  a  false  claim, 
hut  the  state  must  show  that  the  claim  made 
was  for  work  in  excess  of  that  actually  done 
and  for  a  sum  in  excess  of  the  amount  actually 
due.  Beld,  that  the  jury  could  not  have  mis- 
understood from  the  instruction,  as  a  whole, 
the  meaning  of  the  phrase  "for  a  quantity  in 
«xceM  of  that  actually  done."— Id. 

Fob  Cases  frou  Other  States, 

See  23  Cent.  Dig.  False  Fret,  i  04. 
See,  also,  19  Gyc.  p.  447. 


FALSE  REPRESENTATIONS. 

Affecting  right  to  specific  performance.  Sfe- 

CIFIO  Perfobuance,  {  63. 
Application  of  statute  of  frauds.  Fbauds, 

Statcfte  of,  ii  37-42. 
Faue  Pbbtesses. 
Fbaiid. 

Ground  of  estoppel.    KsTOPPEt..  ||  52.  83. 
Joinder  of  plea  of,  with  other  defenses.  Plead- 
ing. I  93l 


Br  partlenl»r.  elawea  ot  persona. 

See— 

Executor.    Exbcutobs  and  Adhinistbatobs, 
f  167. 

Infant  as  to  age  as  affecting  liability  on  con- 
tract.   iNFAirrs,  §  50. 
Civil  liability.    IkFahts.  |  62. 


Plaintiff  as  defense  to  action  for  Infringement 
of  trade-mark  or  for  unfair  competition. 
Tbade-Mabks  and  Tbade-Naues,  i  85. 

Seller  of  goods,  distinguished  from  warranty. 
Sales,  |  251. 


ACectlMv  valldltr  of  paFtlcnlar  acts,  oaa- 
tracts  or  tranaaotloaa. 

See— 

Btixs  AND  Notes,  |  103. 
Bonds,  |  39. 

Compositions  with  Creditobs,  {  IL 

CONTBAOTS,  §S  94.  259. 
Deeds,  |§  70,  203,  211. 
Guabantt,  8  20. 

Insurance  policy.    Insubanoe,  SS  300,  723. 
Mortgage— 

Chattel  Mobtoages,  S  72. 

mobtoaoes,  8  78. 
Procuring  partnerslUp  agreements,  Pabtneb- 

Biiip,  8  25. 
Release,  8  17. 
Sale- 

Sales,  88  37-47. 

Vendob  and  Purchaseb,  88  32-38. 

By  executor.    F^ecutobs  and  Aduinis- 

TBATORS,  8  148. 

Under  foreclosure.    Mortqages.  8  529. 
Subscriptions.    Subbcbiptions,  S  8. 

To  corporate  stoclc    Cobfobations,  $  80. 


Groaadii  for  relief. 

8rc— 

Defense  in  action  to  foreclose  mortgage.  Mobt- 

GAOES.  f  416. 
UescisBlon  of  contract.    Contbacts,  |  2oii* 
Of  sale.    Sales,  88  07,  114. 

FALSE  RETURN. 

See  JUDOUENT,  I  820. 

FALSE  SWEARING. 

See— 

Api^leation  for  Jnourance.  Insubancb,  || 
250-30a 

Change  of  beneficiary  of  mutual  benefit  insur- 
ance.   Ihsubance,  8  782. 

Falsui  in  uno,  falsus  In  omnibua.  Witnesses, 
t  S17. 

Ground  for  collateral  attack  on  judgment. 

JUDQUENT,  I  512. 
Notice  and  proof  of  loss  under  inaurance  poll* 

Cy.    INSUBANCE,  |  653. 
Perjubt. 

FALSE  TOKEN. 

See  False  Pbetenbes,  H  6»  43. 

FALSIFYING. 

Accounts  of— 

EXECCTOBS  AND  ADUINISTBATOBB,  |  009 

<11). 
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AceonntB  of— (Cont'd). 

GUABDIAN  AND  WABD,  f  KIO. 

Trusts,  |  828. 

FOBGERT. 

FALSUS  IN  UNO,  FALSUS  IN  OM- 
NIBUS. 

See  WiTNESSBS,  {  317. 

FAMILY. 

Defense  of  member  of.    Hohicidb,  |  301. 

Domicile,  {  8. 

Enumeration  of  heads  of  families  In  proceed- 
ings for  incorporation  of  towns.  Munici- 
pal COBPOBATIONS,  {  12. 

Evidence  of  pedigree,  birth,  and  relationship. 
Evidence.  S§  285-290. 

Ezpresfl  contract  of  employment  between  per- 
sons in  family  relation.  Masteb  and  Sebv- 
ANT,  S  S- 

HOHESTEAD. 

HUSBARD  AND  WiFE. 

Incane  person's  family,  allowances  from  es- 
tate.   Insane  Persons,  S  64. 

Insurable  interest  in  life  or  healtli  of  relatives. 
Insubakce,  I  116. 

Parent  and  Child. 

Services  rendered  between  persons  In  family 
.  lelation— 

Exbcittobs  and  Adhikistrators,  f  '20(j. 

Work  and  I4ABOR,  |  7. 
Transactions  between  persons  in  family  rela- 
tion, fraudulent  as  to  creditors  or  subsequent 
parcfaasers.   Fraudulent  Convetahces,  if 
103-107, 

FAMILY  EXPENSES. 

Liabilities  of  husband  and  wife,  see  Husband 
AND  Wife,  g  19. 

FAMILY  RECORDS. 

Evidence  of  pedigree,  birth^  or  relationship, 
see  Evidencb,  |  287. 

FAMILY  SETTLEMENTS. 

See— 

Descent  and  Distribution,  |  82. 
Release  by  faeir  of  expectancy  to  ancestor.  De- 
scent AND  Distribution,  S  70. 

Setting    aside.    CANCELLATION     OF  INSTRU- 
MENTS,  5  5. 
Validity.   Cohtbomise  and  Settlement,  t  8. 
As  to  creditors  or  subsequent  purchasers. 
Fraudulent  Conveyances,  S  97. 
Wills,  i  740, 

FANS. 

Duty  of  master  to  provide  exbaust  tans,  see 
Master  and  Servant,  §  107. 


FARES. 

See- 
Carriage  of  passengers.    Carriers,   {{  239, 
:i48^-259,  354-^158. 
Local  and  special  laws  limiting.  Stat- 
utes, U  70,  80,  83. 

FARM  CROSSINGS. 

See  Rau^ads,  ||  100-102,  300,  418. 

FARMING  LANDS. 

Annexation  to  city,  see  Municipal  Corpora- 
tions, f  20. 

FARMS. 

See- 
Assessment  of  agTlcnltural  lands  for  public 

improvements.     Municipal  Cobpdba- 

T10N8,  I  424. 
For  taxes.   Municipal  Corpobationb,  i 

960, 

Farm  crossings.   Railroads,  i|  100-102,  418. 
Farming  on  shares.   Landlord  and  Tenant, 
H  321^332. 

Leases.  Landlord  and  I^ant,  H  135-130l 
Poor  farms.   Paupers,  {  0. 

FATHER. 

Sec- 
Adoption  of  child.  Adoption. 
Conveyances  by  or  to,  validity  as  against  cred- 
itors or  subsequent  purchasers.  Fbaudu- 
LENT  Conveyances,  S  107. 
Parent  and  Child. 

Right  of  inheritance.    Descent  and  Distri- 
bution, I  30. 

FATHER-IN-LAW. 

Support  and  maintenance  by  son-in-law,  see 
Parent  and  Cbild,  I  4. 

FAULT. 

Sco— 

Cause  of  collision.  COLLISION. 

Of  Injury  to  tow.   Towage,  |  12. 
Neolioencb. 

FEAR. 

Confessions  procured  by  threats  and  fear,  see 
Criuinal  Law,  S  522, 

FEDERAL  COURTS. 

Courts,  H  255-424,  489-509. 
Removal  of  Causes. 

FEDERAL  GOVERNMENT. 

See  TTnited  States. 
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FEDERAL  OFFICERS. 

Bee— 

AufT  AI7D  Xavt.  {I  6-15. 
Attobnet  Geheibai.. 

Uod  officers.  Public  Laivds.  {<  102-loa 
Uifnut  Statbs  Mabshau. 


FEDERAL  QUESTIONS. 

luiadictioD.    Couns,  H  283-295. 
Beuoval  or  Causi^  H  18-21. 


FEES. 

As  subject  of  supplemeatary  proceedioga.  Ex- 
ecution. I  36a 

CoQstroctioQ  and  operation  of  findings  of  court 
as  to  coUectioQ  of  illegal  and  ezceadTe  fees. 
TllAL,  I  404. 

Contracts  affecting  emoluments  of  office,  ille- 
galitjr  as  against  public  policy.  Contbactb, 
i  125. 

Docket  fees  in  proaecntions  for  violation  of 
monidpal  ordinances.  MultlciPAl.  COBpo- 
BAnons,  f  644. 

Eanosnoiv. 

Filing  agreement  of  consolidation  of  railroad 

companies.    Railboads.  f  142. 
Interest  on.    Intbbbot,  i  22. 
Laws  relating  to  as  denial  of  right  to  justice. 
ConsfnTUTiORAi.  Law,  |  326. 
As  depriving  of  property  without  due  pro- 
cess of  law.    OoNsnrunoNAL  Law.  fi 
817. 

Idcense  fees.    LICBIVSEB,  H  27-39. 
liquor  license  fees.    iHTOxicATiiTa  Liquors, 
il  Sd-96. 

Payment  of  entrance  fees  in  furtherance  of 

gambling  contest.    Qavino,  {  8. 
Plrment  or  security  on  taking  appeal— 
AFPKAL  AND  Ebbob,  |{  371--39S. 
Cbimihal  Law.  |  1075. 
JcsncES  or  tbb  Peace,  f{  158.  169: 
Speda)  or  local  taws  for  r«!gnIation  of  fees  of 

officers.   Statutes,  {  402. 
Subjects  and  titles  of  acts  regnUtlng  fees  of 
officers^   Statutes,  {  125. 

la  yartlealar  actloms  or  proeeedlava. 

See- 
By  or  against  infants.    InFARTS,  |  lltf. 
COKTBMPT.  S  68. 
DivoBci,  {{  189-197. 
Drainage  proceedings.    Drains,  {  38. 
Goforcement  of  lien  for  cost  of  partition  fenc- 
es.   Fences,  |  15. 
Of  mechanic's  lien.    Mxchaiiics*  Liens, 
I  310. 

Aigineer  in  drainage  proceedings.    Dbains,  i 

3& 

Foreclosure  of  mortgage— 

Chattel  Mobtoaoes,  S  200. 

HoKTOAaES,  Si  377,  581. 
Injunction  bonds.    Injunction.  {  252. 


Inquisition  of  lunacy.  Insane  Pbbsokb,  S  VS. 
PABTrriON,  I  114. 

Probate  proceedings  and  actions  relating  to 

wills  or  probate.    Wills,  H  406-415. 
Sale  of  land  for  taxes.    Taxation,  I  691. 

Of  partloalar  clMsea  of  afllocrs  other 
peraoas. 

See— 

Attobnkt  Genbbal,  S  8. 

Attorneys— 

Attorney  and  Client,  if  130-192. 
Dbains,  §  38. 
Fences,  §  15. 
Injunction,  S  252. 
As  items  of  costs.    Costs,  ||  171,  172, 
2S2.  306. 

Failure  of  court  to  find  as  to  in  action  on 

note.    Tbial,  f  397. 
Validity  of  promise  by  mortgagor  to  pay. 
Mobtoaoes,  {  20. 
Clebkb  or  Coubtb,  i|  10-37. 
Coroners,  {  7. 

County  officers.    Counties,  S|  71,  76-^ 
Court  bailiffs.   Courts,  S  58. 

Stenographers.    Coubts,  }  57. 
DisTBicr  aNd  Pbosecutiho  Attobnets,  Si 
4,  5. 

Jurors.  JuBT,  i  77. 

Justices  ojt  the  Peace,  i|  14-16. 

Municipal    officers.    Municipal  Cobpoba- 

tions,  H  101-105. 
Officebs,  il  03-101. 

Register  of  deeds.    Reoibtebs  of  Deeds,  f  3. 
Payment  for  recording  or  filing  instruments. 
Records,  §  5. 
Sheriffs  and  Constables,  |i  2^74. 
State  officers.    States,  |  50-63. 
Tax  assessors.     Taxation,  i  310. 
Collectors— 

Municipal  Cobpobations,  |  978. 
Taxation,  $  549. 
Usurpers  of  public  office.    Ovficbbb,  |  88. 
Witnesses,  i|  23-2a 


FEE  SIMPLE. 

See- 
Claiming  title  by  as  estoppel  to  claim  lease- 
hold.   Estoppel,  |  68. 
Construction  of  deeds.   Deeds,  |  124. 

Of  wills.    Wills,  if  590-«)l. 
Estates  tail  as.   Bstates  Tail,  g  2. 
Right  of  donee  of  power  to  convey.  Wills, 
i  693. 

Title  to  fee  in  property  conveyed  for  railroad 
right  of  way.   Railboads,  i  60. 
Dedicated  to  pnblic  use.    Dedication,  | 
62. 

FEE  TAIL 

See  Estates  Taii« 


FELLOW  SERVANTS. 

See  Master  and  Servant,  91  159-201. 
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[6  Ind.  Dig.— Paee  tl] 


FELONY. 

See-' 

Allegations  In  indictment  or  infonnation  as  to 
felonious  nature  of  act  Indictmknt  and 
infobuation,  s  &1. 

gohfounding  fetont. 

Criminal  Law,  |  27. 

Joinder  of  felonies  or  of  felonies  and  misde- 
meanors, in  indictment  or  Information.  1h- 

DICTlfENT  AITD  INTOBICATIOIV,  {  131. 

Necessity  of  prosecnting  hy  Indictment.  Ih- 

DlCniBNT  AND  INPORUATION,   f  3. 

Repeal  of  penal  act  hy  change  in  defiDition  of 
offense  or  in  ponishment  thereof.  Statutes, 
I  1C5. 


FEMALES. 

See- 
Character  as  to  chastity,  evidence  in  criminal 

proBecutioQs.   Abduction,  |  U. 
Husband  and  Wipe. 
Offenses  against — 

Abduction. 

Abortion. 

Bastards. 

Rape. 

Seduction,  SS  34-53. 
Right  to  Tote.   Elections,  S|  13,  62,  63. 

FEME  COVERT. 

See  Htjsband  and  Wife. 
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Scope-Note. 

[INCLUDES  Btrnctnres  for  Inclosing  lands  In  general;  Btatutory  provisions  relating 
thereto;  rights,  duties,  and  liabilities  of  proprietors  or  occupants  of  lands  In  Tesi)ect  of 
sucb  structures;  and  legal  proceedings  relating  thereto. 

[EXCLUDES  fences  as  indicating  boundaries  (see  Boundaries) ;  fencing  railroads  (see 
Raitroadg) ;  and  fencing  excavations  or  dangerous  premises  or  uiachlnery  (see  Master  and 
Servant:  Minea  and  Minerals;  Neolioence).  For  complete  list  of  matters  ejccludcd,  see 
cross-refereuces,  post] 

Analysis. 

§  1.  Duty  to  erect  and  maintain  in  general. 
§  2.  Statutory  provisions. 

§  5.  Duty  to  erect  and  maintain  partition  fences. 

§  6.           In  general. 

§   9.  — —  Agreements  of  landowners. 

§  11.  Division  of  partition  fence  between  landowners. 

1 14.  Proceedings  to  compel  erection  of  partition  fence  or  contributioa 

§  15.  - — -  In  general.  • 

§  16.           View  and  assessment  by  fence  viewers. 

§  1 7.  Failure  to  erect  or  maintain  partition  fence. 
§  22.  Injuries  caused  by  fences. 

§  23.    In  general, 

§  24.    Personal  injuries. 

§  25.    Domestic  animals. 

§  26.  Removal  or  destruction  of  fences. 

§  27.           Civil  liability. 

§  28.          Criminal  responsibility. 


Cross-References. 


AuiiDBls  roDuing  at  large.    A.muals,  IS  47-05. 

BOUKDABIES. 

Corenaots  to  maintain  as  covenants  running 

with  the  land.    Covenants,  |  61. 
Easement  to  have  fence  maintaioed.  Base- 

MBNTS.  S  10. 

Fence  laws,  effect  as  to  care  required  of  rail- 
road companies  in  respect  to  animals  on  or 
Dear  tracks.    Railboads.  i  40(i. 

Fencing  against  trespassing  animals.  Ani- 
iiALS,  il  92.  98. 

FntnEEs,  S  34. 

Jadicial  notice  as  to  sufficiency  of  partition 
fences.    Evidence,  fi  f5. 

Laws  relating  to  removal  of  fences  along  high- 
wiy  as  conferring  on  eiecutive  officers  ju- 
dicial power.    Constitutional  I^w,  |  80. 

Liability  of  railroad  company  for  killing  stock 
as  affected  by  duty  of  owner  to  restrain  same. 
Railroads,   $  424. 

License  to  erect  revocation.    Licenses,  {  58. 

Local  or  special  laws  authorizing  supervisors 
of  roads  to  remove  fences  standing  near  pub- 
lic highway.    Statutes,  {  97. 

Maintenance  on  demised  premises.  Land- 
LOBD  AND  TENAtn,  %  155. 


Necesaity  for  as  ground  for  compensation  to 
property  owner  under  lawa  of  eminent  do- 
main.    Buinent  Douain,  S  108. 
On  public  lands.   Public  JjANDs,  {  20. 
Nuisance  in  erection— 

Municipal  Corporations,  §  (i07. 
Nuisance,  i  (il. 
Obstruction  of  hifjiiways  by.    IIiohways,  Sg 

102.  157,  159,  1(13. 
Parol  agreement  by  adjoining  owners  as  to 
maintenance  of  fences  as  within  statute  of 
frauds.    Frauds,  Statute  of,  §  .W. 
Permitting   fencing  ot   portion   of   street  as 
abandonment  of  highway.    Municipal  Cob- 
PORATIONB.  S  057. 
Railroad  rights  of  way.    Railboads,  {  108. 
Injuries  to  animals  from  defect.  Rail- 
roads, §  412. 
Injuries  to  animals  from  &ilure  to  fence. 

Railroads,  §  411- 
Injuries  to  persons  on  or  near  tracks  from 
failure  to  fence.    Railroads,  8  3fil. 
Regulations 'as  exercise  of  power  of  eminent 
domain.    Eminent  Douain,  H  2. 
Depriving  of  property  without  due  process 
of  law.    Constitutional  Law,  {i|  203, 
294. 
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Remotal  from  htgbway.    Hiorwats,  |  102. 

Of  fence  wroagfuHy  erected  as  defense  to 
action  for  trespass.    Tbespass,  {  26. 
Replevy  of  fence  rails.   Replevin,  |  4. 
Restraining  construction  of— 

Injunction,  H  50,  118. 

Railboads,  I  79. 


Right  to  trial  by  Jury  In  suit  to  foreclose  Hen 
for  building  partition  fence.  Jubt,  fS  12. 
14,  31. 

Subjectfi  and  titles  of  acta  authorizing  con- 
struction.  Statutes,  f  123. 
Title  to,  as  improrements.   Ihpboveuents,  i  3. 


S  1.   Duty  to  ereflt  amd  i—lBtatn  In  sen- 
eral. 

[a]  At  common  law,  the  owner  of  a  close  was 
not  obliged  to  fence  against  the  cattle  of  the 
occupant  of  an  adjoining  close.  The  statute 
imposing  tiie  duty  on  adjoining  proprietors  of 
land  to  erect  and  maintain  fences  recognized 
the  same  principle ;  for  the  object  and  design 
of  fencing  Is  not  to  keep  the  cattle  of  others 
off  the  premises,  but  to  keep  at  borne  the  cat- 
tle of  the  occupant  This  principal  has  equal 
application  to  the  owners  of  land  adjoining 
public  highways.— (Sup.  1852)  Terre  Haute  & 
R.  R.  Co.  V.  Jones,  8  Ind.  183;  (1854)  Williams 

^v.  New  Albany  &  S.  R.  Co.,  5  Ind.  Ill ;  (1856) 
Sftnith  T.  Terre  Haute  &  R.  R.  Co.,  7  Ind.  553. 

Fob  Cases  niou  OTmiB  States, 
See  23  Cent.  Dig.  Fences,  i  1. 
See,  also.  19  Cyc.  p.  409. 

{  2.   8tatvtf>ry  provisions. 

Amendment  of  statutes,  see  i$TATCTES,  |  1^5. 

Fob  Cases  fboh  Otheb  States, 

See  23  Cent.  Dig.  Fences,  Sf  1-0. 
See,  also,  10  Cyc.  pp.  488,  489. 

§  6.   Duty  to  erect  And  maintain  parti- 
tion fences. 

Laws  relating  to  as  conferring  on  executive 
officers  judicial  power,  see  Constitdtional 
Law.  S  80. 

Fob  Cases  vboh  Othbb  States. 

See  23  Cent.  Dig.  Fences,  fS  7-15,  17. 
See,  also,  19  Cyc.  pp.  469-479^ 

{  6.   —  In  ceneraL 

[ft]    (Smp.  1867) 

Both  parties  to  a  partition  fence  are  eQual- 
ly  bound  to  maintain  the  same.  Either  may  re- 
pair, and  enforce  contribution  from  the  otlier, 
but  failure  to  do  so  leaves  them  upon  their  re- 
spective common-law  rights  and  obligations.— 
Myers  t.  Dodd,  0  Ind.  290.  68  Am.  Dec.  024. 

[b]  (Snp.  1874) 

The  provision  of  1  Oav.  &  H.  St.  p.  S43,  | 
15,  that  partition  fences  "shall  be  maintained 
throughout  the  year,  equally  by  both  parties," 
is  not  limited  to  repairs  simply,  but  applies  as 
well  to  the  rebuilding  of  a  fence  destroyed  by 
fire.— Rhodes  v.  Mummery,  48  Ind.  216. 

[c]  (App.  1892) 

Rev.  St.  i  4840,  provides  for  notice  by  an 
adjoining  landowner  for  the  examination  of 


partition  fences  by  disinterested  freeholders, 
and,  If  the  examiners  deem  said  fence  insuffi- 
cient, they  Shall  assess  the  amount  required  to 
make  It  sufficient  By  section  4850.  if  the 
person  to  whom  notice  has  been  given  fails 
to  repair,  the  persm  giving  notice  may  do  so. 
and  recoTcr  from  the  other  the  amount  assess- 
ed. Held,  that  a  fence  erected  on  the  land 
of  plaintiff  to  inclose  bis  fields,  no  part  being 
nearer  defendant's  land  than  5  feet,  and  the 
greater  part  being  from  165  feet  to  330  feet, 
and  some  parts  being  nearly  one-etgbth  of  a 
mile  therefrom,  was  not  a  partition  fence,  the 
defendant  never  having  agreed  that  It  should 
be  such,  or  that  he  would  repair  it;  and  d»> 
fendant  was  not  liable  to  plaintiff  for  the  ex- 
pense of  repairing  it. — Byers  v,  Davis.  8  Ind. 
App.  387,  29  N.  E.  798. 

Fob  Cases  noic  Otheb  States, 

See  23  C^t.  Dig.  lances.  |}  7,  9-13. 
See,  also.  19  Cyc.  p.  409. 

S  9.         AcnrasoBts  of  landownon. 

[a]    (S«p.  1879) 

Under  1  Rev.  St.  1876,  p.  406.  i  15,  pro* 
vlding  that,  except  when  otherwise  specially 
agreed,  partition  fences  dividing  land  occupied 
00  both  sides  should  be  maintained  equally  by 
both  parties,  a  contract  between  the  parties 
that  one  would  build  and  maintain  one  part 
of  a  partition  fence  in  consideration  that  the 
other  party  would  maintain  the  other  part  is 
valid,  and  made  on  a  good  consideration.-^ 
Baynes  v.  Chastain,  68  Ind.  376. 

For  Cases  fbou  Other  States, 

See  23  Cent.  Dig.  Fences,  |  15. 
See,  also,  19  Cyc.  pp.  470,  471. 

1 11.  IMvlslon  of  yartltloa  fenso  betwooa 
landownara. 

Applicability  of  partition  fence  law  to  fencing 
railroad  right  of  way,  see  Railboads.  i 
412. 

Fob  Cases  fbom  Other  States, 

See  23  Cent.  Dig.  Fences.  U  18-28. 
See,  also,  19  Cyc.  pp.  4r^79. 

{  14.  ProeeeiHngs  to  compel  oveotloK  «f 
partltlcn  fcnoe  or  oontrlbntlom. 

For  Cases  from  Other  States, 

See  23  Cent.  Dig.  Fences,  {{  29-44. 
See.  also.  19  Cyc.  pp.  473-479. 
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[m]     (8«».  188S) 

That  adjoining  laodownera  have  agreed 
tiiat  each  shall  keep  up  certain  specified  por- 
tions of  a  partition  fence  does  not  prevent  a 
resort  to  the  statutorj  method  for  the  assess- 
ment  of  damages  against  the  party  in  default. 
— Bniner  t.  Palmer,  106  Ind.  397,  9  N.  E. 
35C 

A  written  notice  to  assess  damages  for 
failure  to  "keep  up"  a  partition  fence,  inform- 
ing the  party  in  default  that,  on  a  day  and 
at  an  hour  named,  the  plaintiff  would  call  up- 
on two  disinterested  freeholders  "to  examine 
all  of  the  partition  fences  between  my  land 
and  your  land,  in  Daviess  county,  state  of  In- 
diana, and  assen  the  amount  that  may  be  re> 
quired  to  make  said  fences  sufficient  and  law- 
fnl  fences,  if  they  are  insufficient,"  ii  autt* 
ciently  definite.— Id. 

[b]  (ta».UM> 
Acta  1807,  p.  18^  &  122  (Buma'  Rev.  8t 
1901,  1  eSfSSi,  telatlTe  to  partition  feacei^  and 
pToridliig  for  proceedinii  for  the  election  of 
the  same,  contains  a  prorlso  that  persons  own- 
ing land  not  indoaed  by  a  fence  to  retain  atock 
•hall  not  be  required  to  make  or  maintain  a 
partitfaui  fence.  HeM  that,  Inaamnch  aa  rach 
pravlao  ts  not  contained  in  the  enacting  clause 
of  the  sUitote,  a  complaint  in  an  action  to  en- 
force a  lien  for  bollding  a  fence  waa  not  fnsuf- 
fldent  beeaoae  it  did  not  allege  that  tiie  landi 
therein  deactibed  were  indoaed  by  a  fence  to  re- 
tain stock.— Tomlinion  t.  Bainaka,  70  N.  B. 
165,  163  Ind.  112. 

Where,  In  an  action  to  foreclose  a  atatu- 
tory  lien  for  building  a  partition  fence,  defend- 
ant's answer  waa  a  general  denial,  It  was  nec- 
essary for  plaintiff  to  prove  all  the  facts  neces- 
sary to  give  the  township  trustee  authority  to 
contract  for  the  building  of  the  fence,  etc.,  sa 
provided  for  by  the  statute  (Boma'  Rev.  St. 
1901.  t  6566).— Id. 

Ce]  (A».1HS) 
In  an  action  to  enforce  a  Hen  for  the  con- 
atmctlon  of  a  partition  fence  between  adjoin- 
ing landownera,  it  ia  proper  to  admit  in  evi- 
dence the  "miaceilaneoua  recorda"  of  the  county 
In  which  ia  recorded  the  cerUflcato  delivered  by 
flie  township  tmatee  to  the  contractor.— Burck 

Davis,  18  N.  E.  102,  85  Ind.  App.  648. 

In  an  action  1^  a  landowner  under  Bums* 
Ann.  St  1901. 1  6501  et  seq..  to  recover  of  an 
•djtrfning  landowner  the  expense  of  maintain- 
ing a  partition  fence,  it  la  not  necessary  for 
plaintiff  to  allege  that  he  had  performed  hie 
obligation  to  keep  his  portion  of  the  fence  in 
repair.— Id. 

In  an  action  to  enforce  a  lien  for  the  con- 
structicm  of  a  partition  fence,  plaintiff  is  en- 
titled to  a  reasonable  attorney  fee  under  Buma' 
Ann-  St.  1901,  |  6566,  providing  for  the  fore- 
closure of  snch  liens  "under  the  same  rules  that 
mechanics'  liens  are  foreclosed,"  and  section 


7267,  providing  that  in  suits  for  the  eoForce- 
ment  of  mechanics'  liens,  "if  plaintiff  or  lien- 
holder  shall  recover  a  judgment  in  any  sum, 
he  ahall  be  entitled  to  reasonid>le  attomeya* 
fees." — Id. 

Under  Bums'  Ann.  St.  1901,  (  6564.  pro- 
viding that  all  fences  now  used  by  adjoining 
landowners  as  partition  fences,  unless  other- 
wise specially  agreed  on,  shall  be  deemed  par- 
tition fences,  and  shall  be  maintained  and  paid 
for  aa  in  the  statute  provided,  a  complaint  to 
recover  from  an  adjoining  landowner  the  ex- 
penas  of  maintaining  a  fence  Is  sufficient  If  it 
shows  that  the  fence  waa  such  as  must  be  deem- 
ed a  partition  fence,  without  ahowing  tiow  it 
became  such,  whether  by  agreement  or  otlier^ 
wiBe.-Id. 

A  complaint  for  the  foreeloaare  of  a  lien 
for  the  repair  of  a  partition  fence  should  al- 
lege the  stops  token  under  the  atatute  (Bums* 
Ann.  St.  1901.  |  6504 ;  Acta  1897,  p.  184,  {  1), 
culminating  in  a  valid  lien.— Id. 

An  action  to  foreclose  a  lien  for  the  repair 
of  a  partition  fence  Is  not  one  for  damages 
for  breach  of  a  contract  obligation.- Id. 

Where  plaintiff,  in  an  action  to  foreclose 
a  lien  for  the  repair  of  a  partition  fence,  pro- 
ceeds definitely  on  the  theory  that  the  parties 
were  the  owners  of  the  lands  In  fee  simple,  an 
objection  that  the  complaint  doea  not  expressly 
K>  allege  ia  not  wdl  taken.— Id. 

td]  <8ap.lM9) 

Bums'  Ann.  St  190^  f  7381,  providing 
that  persona  owning  land  not  Inclosed  by  a 
fence  to  retain  atodk  ahall  not  be  required  to 
maintain  a  partition  fence,  atatea  an  exception 
or  defense,  and  In  an  action  to  foreclose  a  lien 
for  the  coat  of  a  partition  fence,  an  affirmative 
finding  of  fact  i>  not  required  that  defendant's 
land  was  incloaed  by  a  fence  to  retain  stock, 
but  a  failure  to  make  any  finding  la  equivalent 
to  a  finding  that  the  land  was  not  within  the 
excepted  claas.— Collins  t.  Wilher,  89  N.  E. 
372. 

A  complaint  to  foreclose  the  lien,  given  by 
Bums*  Ann.  St  1008,  }  7379,  for  the  cost  of 
a  partition  fence  need  not  set  out  the  contract 
between  plaintiff  and  the  township  trustee  un- 
der which  the  fence  waa  built,  since  the  action 
ia  in  rem,  founded  upon  the  statute,  and  not 
upon  contract,  and  defendant  waa  not  a  party 
to  the  contract— Id. 

Fob  Cases  fboh  Otheb  States, 

See  2S  Gbht.  Dio.  Fences,  H  29-35,  40- 
44. 

See,  also,  19  Ore.  p.  473. 

S  16-  —  View  and  MaeaauMat  byfe&ee 
Tiewera. 

W    (Sap.  1873) 

Where  a  defendant  had  inclosed  bis  there- 
tofore uninclosed  land,  and  by  ao  doing  a  fence 
owned  by  the  plaintiff  became  a  partition  fencp. 
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ami  the  plaintiff  thereafter  called  upon  the  de- 
fendant and  demanded  pay  for  one-balf  of  the 
valae  of  each  partition  fence,  and  the  defendant 
did  not  object  that  the  value  had  not  been  esti- 
mated, bat  denied  bia  llabilitr,  and  stated  that 
he  would  pay  no  amoant  whatever,  such  refus- 
al waived  an  estimate  of  the  ralue  as  a  pre- 
requisite to  the  maintenance  of  an  action. — 
Bartlett  v.  Adams,  43  Ind.  447. 

[b]  (Sap.  1S86) 

In  an  action  to  rerover  the  exprnse  incurred 
by  plaintiff  in  putting  up  a  partition  fom-p,  un- 
der a  stattitp  providing  for  an  asscrtHmi'nt  l>,v 
n|)prnIsors  of  tlie  amount  reqiiirpd  to  In-  fx- 
jH-nded,  the  asscssnicnt  of  the  apiirnisers  is  ml- 
misHible  in  evidence,  nJthotich  not  sj^nt-d  hy 
them.-— Bniner  v.  Palmer,  lOS  Ind.  ;!!t7,  9  N. 
E.  354. 

[c]  (Sap.  IWM) 

Bums'  Rev.  St.  1901,  |  BuCi.  relative  to 
partition  fences  and  the  proceeding  for  the 
erection  of  the  same,  descrihesi  seven  kinds  of 
fences,  either  of  which  is  declare<l  to  be  a  Itiw- 
ful  fence,  but  requires  the  township  tnistee  to 
adopt  "the  plans  and  materials  for  surli  f<>nc-e 
as  is  most  commonly  used  by  farmers  in  the 
township."  Held,  that  in  proceedinp«  for  the 
erection  of  a  fence  it  was  proper  for  the  towu- 
ithip  trustee  to  limit  the  binds  of  feoee  which 
misht  be  erected  to  thOfW  varieties  most  com- 
monly used  in  the  township. — Tomlinson  v. 
Bainaka,  70  N.  E.  135,  163  Tud.  112. 

Burns'  liev.  St.  1901,  B  G-'AH!.  relntrvc  to 
the  erection  of  pn  rtitfon  fences  and  proceed- 
ings  therefor,  requires  that  the  statement  which 
llir  township  trustee  gives  to  tiie  cnntrn<'tor  on 
Wic  completion  of  the  fence  shall  be  reconied 
In  the  mechanic's  lien  record  of  the  county. 
l/rlil.  that  such  provision  is  not  ioeffcctive  for 
the  reason  that  there  is  no  sut'h  record  as  llie 
mechanic's  lien  rei-oid,  l)iit  ihere  is  a  compli- 
ance with  the  statute  where  the  stnlement  is 
filed  in  the  record  in  \vhi<'li  niechanii's*  liens 
are  rpfjuired  to  be  reconle<i. — Id. 

Fob  Casks  fhom  Other  States. 

Sbe  2.T  Cent.  Dig.   Fences.  ||  30  y.s. 
Sec.  also.  10  Cyc.  pp.  47.V47i). 

i  17.  FailsTO  to  ereot  or  malntala  parti- 
tion f onee. 

la]    (Sup.  189.'i) 

X  complaint  against  a  township  trustee 
for  neglecting  to  repair  a  partition  fence  as 
ntpiired  by  Rev.  St.  1804,  H  6''>64,  6505,  is  de- 
ninrrahle  unless  it  alleges  that  such  trustee  "ex- 
amined the  fence,  and  declared  it  to  be  insuffi- 
cient." Till  this  is  done  the  trustee  is  under 
no  oldigntion  to  rejiair  such  fence,  under  the 
n<-l.  It  is  not  enimjch  to  allege  that  he  failed 
to  act  in  the  matter. — Stale  ex  rel.  Magnet  v. 
Kemp.  141  Ind.  12.-.,  40  N.  E.  061. 

FoK  Cases  from  Other  States, 

See       CF.ST.  Dig.  Fences.  iS  !«,  30. 
See.  also.  1!)  Cyc.  p.  4S.S. 


1 22.  Injuries  eanaed  bj  f oneos. 

Fob  Cases  prou  Other  States. 

See  23  Cent.  Dra.  Fences,  If  48-51. 
See.  also,  19  Cyc.  pp.  487,  488;  note,  54 
Am.  St.  Rep.  513. 

§  23.    In  general. 

[a]     (Snit.  mi) 

Though  the  erection  of  a  barhid  wire  fence 
is  not  in  its'elf  a  tort,  the  manner  in  which  it 
ift  conslnicled  and  maintained  may  be  such  as 
to  make  the  jicrsiin  ei-ecting  and  maintaining  it 
guilty  of  mcligcncc.  and  a  comiilaint  showing 
that  tlcreiidiinl  was  neglr^reut  in  ctmstructing 
nnil  miiiiiiHiniiig  such  a  fence  is  sufficient. — 
Sisk  V.  (  nimp,  14  \.  K.  :m,  112  Ind.  504,  '£ 
Am.  St.  Hep.  21."!. 

For  ('a.<km  krom  Other  States, 

Se»:  2.'S  Cknt.  in<i.  Fences,  i  48. 

§  24.    Personal  Ininrles. 

la]  iXvp.lWi) 

Whether  a  child  who,  while  playing  with 
other  children,  run  into  a  v,in>  fence  at  tb*» 
boundao'  of  a  third  person's  land,  the  existence 
of  which  she  did  not  Icnow,  was  guilty  of  con- 
tributory negligence  precluding  a  recovery  for 
the  injuries  sustaine<l,  was  for  the  jury, — Cio- 
cinnati  &  11.  Spring  Co.  v.  Brown.  60  N.  E. 
107,  32  Ind.  App.  58. 

For  Cases  from  Other  States, 

See  23  Cent.  Dio.  Fences,  $  49. 
See,  also,  19  Cyc.  p.  487. 

S  25.    Domeatio  animnla. 

[u]    (Snp.  mi) 

IMnintifE  alleged  that,  in  the  city  where 
she  and  defendant  resided,  animals  were  by 
law  allowed  to  nm  at  large ;  that  defendant 
had  ciin«trn<lecl  a  barbed-wire  fence  along  the 
liig'hway  i-o  negligently  that  the  wires  hung 
loosely  from  ihe  post  and  near  the  ground ; 
and  that  piaiutifTs  horse  attempting  to  crosjt 
the  fciiie  from  the  highway  into  defendant'* 
hel<l.  in  wliicli  his  horses  were  grazing,  was  en- 
tam:li>il,  thrown  down,  anrl  killed.  Held  not  de- 
murnililc. — Si^'k  v.  Crum]i,  112  Ind.  504,  14  N. 
R  ;j.si.  2  Am.  SI.  Rep.  213. 

[b]    <Avp.  1892) 

Where,  after  nllowing  the  public  to  dri%-e 
acrosH  his  lot  from  one  street  to  another  for 
several  years,  the  owner  stretdied  a  barbed 
wire  across  the  track  without  other  notice  that 
the  licence  to  use  the  road  was  terminated,  be 
is  liable  for  an  injury  from  the  wire  to  a  bort«e 
driven  over  »wh  road  after  dark. — CankaddoD 
v.  SlilK  5  Ind.  App.  22.  31  X.  R  IKiO. 

[0]     (App.  1«I4( 

.\  complaint  alleging  that  it  was  defend- 
ant's duty  to  construct  and  maintain  part  of  a 
partition  fence  lietweeu  his  land  and  adjoining 
land  in  which  plaintiff's  horse  was  pastured; 
that  this  was  done  negligently,  the  |)Osts  being 
too  far  niMirt  lo  sHi)port  The  wiivs,  and  the 
win>s  .■inggiiig  in  sui-h  a  manner  as  to  iudm'e 
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horses  to  attempt  to  cross  the  ffiiee,  and  be- 
come entangled  therein,  and  that  |)laintiff*a 
horee  became  eotangled  ia  such  wires,  and  was 
killed  by  wounds  from  the  barbs  thereon,  is 
sufficient  on  demurrer. — McFarland  t.  Swi- 
hart,  11  In<l.  App.  175,  38  N.  E.  483.  54  Am. 
St.  Rep.  490. 

Where  defendant  constructed  a  partition 
fence  of  barbed  wire,  fitatened  to  posts  which 
were  insufficient  and  too  far  apart  to  sustain 
tile  wires  and  keep  tbem  from  sageinff,  and  the 
space  between  tlie  wires  was  from  IS  to  24 
inches,  and  plaintifTs  horse,  depasturing  on  the 
adjoininK  premises,  was  injured  by  coming  in 
contact  with  the  wires,  such  injury  was  the 
natural  and  prolmble  consequence  of  the  negli- 
gent  construction  and  maintenance  of  the  fence 
by  defendant  which  any  prudent  man  slwuid 
hare  foreseen  in  the  exercise  of  onlinary  care. 
—Id. 

Where  plBintiCTB  horse  was  injured  by 
coming  in  contact  with  a  partition  fence  ko 
constructed  by  defendant  as  to  Iw  dan;;erous  to 
bones  depasturing  on  the  adjoining  premisen. 
in  the  face  of  an  averment  by  plaintiff  that  lie 
was  wilbout  fault,  be  cannot  be  charged  with 
such  notice  of  defendant's  negligeuoe  as  would 
as  a  matter  of  law  charge  him  with  contribu- 
toiy  negligence. — ^Id. 

W    (App.  1895) 

One,  who,  in  erecting  a  division  barbed- 
wire  fence,  lays  the  wire  on  the  ground  without 
protection,  is  liable  to  an  adjoining  landowner, 
whose  stock  are  injured  by  the  wire.— Lowe  t. 
Ooard.  11  Ind.  App.  472.  3»  X.  E.  428,  54  Am. 
St.  Uep.  iill. 

Foi  Cases  fbou  Other  Statics, 

See  23  Cent.  Dio.  Fences,  {§  .W,  31. 
See,  also,  19  Cyc.  pp.  487,  488. 

i  26.  Hemoral  or  dastrnotlon  of  fenoes. 

Fob  Cases  fbou  Otbrr  States, 

See  23  Cent.  Dig.  Fences,  H  52-U7. 
See,  also,  19  Cyc.  pp.  480-480. 

127.    ClTUlUbUlty. 

Ul    (Snp- 1858) 

It  seems  that  one  desiring  to  remove  a 
partition  fence  should,  under  Rev.  St.  1852, 
pp.  21Kt,  294,  ascertain  its  value,  and  how  much 
be  may  remove,  by  means  similar  to  those  or- 
dained  for  assessing  the  expense  of  erection. — 
Haines  v.  Kent,  11  Ind.  126. 

[b]    (Snp.  1878) 

1  Rev.  St.  1870,  p.  497,  i  23,  provides 
that  a  iwrson  "sfaall  not  take  away  any  part  of 
his  fence  which  forms  a  partition  fence  between 
him  and  the  Inclosure  of  any  other  person,  un- 
til he  shall  have  first  given  six  months'  notice" 
of  bis  intention  to  remove  the  fence.  HeJd, 
that  the  fences,  including  the  partition  fence, 
to  constitute  an  "inclosnre"  within  the  meaning 


of  the  statute,  must  surround  the  adjoining 
land,  or  some  part  of  it.— Gundy  t.  State,  ti3 

Ind.  -128. 

Fob  Casks  from  Otiier  States, 

Srk   28   Cent.   Dio.   Fences.   ||  40-44, 
52-«l. 

See.  elDO,  10  Cyc.  pp.  480-183. 

§  28.    Orinlnal  respOBslbUlty. 

Tile  fact  that  G..  the  owner  of  a  partition 
fence,  removed  it,  without  notice  to  S.,  an  ad- 
joinin;:  owner,  nfter  allowing  S.  to  connect 
therewiili  n  fence  which  S.  was  erecting  to  in- 
close his  Innd,  but  hail  not  completed,  did  not 
render  ii.  K»i)ty  ninlicious  tresiMitts. — Gundy 
V.  State.  <S3  lud.  o28. 

lb]    (Svp.  1881) 

Where,  in  an  indictment  for  unlawfully 
reinoving  fence  rails,  it  was  xhown  that  the 
rails  and  slakes  were  in  and  comimsed  a  fence 
U|iou  the  land  and  were  the  pro|H>rty  of  the 
OM-ner  of  the  land,  it  was  sufficiently  »hown 
that  tliey  were  a  part  of  the  realty.— Dorrel I  v. 
State.  8(»  Ind!  Tm. 

Ill  ini  iiiilioliiient  under  Rev.  St,  1S>tl,  i 
IfHil,  for  uulflwriilly  removing  from  the  land 
of  another  certnin  mils  and  sinkeH  composini; 
a  fence,  it  is  not  uecei*»nry  to  give  a  ((articular 
dexcrlption  of  the  Innd.— Id. 

In  a  priHWK-iilion  for  uulawfiilly  removing 
fence  rails  and  stakes  frum  rerUiin  land,  in 
violation  of  Itev.  St.  1,SK1,  $  it  was  not 

necessary  that  the  information  should  state  the 
number  of  rails  and  stakes,  nor  their  separate 
values ;  they  being  sufficiently  described  as  be- 
ing in  and  composing  a  fence  on  the  land  of 
the  prosecuting  witness.—Id. 

[c]    (Sup.  1882) 

ir|K>n  the  trial  of  a  criminal  prori>e<1ing 
for  unlawfully  removing  a  fence,  it  may  be 
shown  that  in  a  prior  civil  suit,  to  determine 
the  boundary  between  defendant's  land  and  the 
prosecutor's  a  judgment  was  rendered  estab- 
lishing a  ))oundary  upon  which  the  fence  was 
placed.— Dorrelt  v.  State,  83  Ind.  357. 

For  Casks  vrom  Other  Statf-s, 

Sek  2.1  Cent.  Dia.  Fences.  !«  62-67. 
See.  also.  19  Cyc.  pp.  4S:{  480. 

FER^  NATURVE. 

See  Aniuaiji.  f  2. 

FERMENTED  LIQUORS. 

See  Intoxicating  Liquors. 

FERRETS. 

Tax  ferret  contract,  see  Counties,  |  ill. 
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FERRIES 


Scope-Note. 

[INCLUDES  the  establishment,  mainteDance,  regulation,  and  nse  of  ferries  for  the  pa*- 
aage  of  the  public  over  inland  waters,  subject  to  payment  of  tolls;  organization,  fran- 
chises, and  powers  of  ferry  companies ;  and  rights,  duties,  and  liabilities  of  Individuals 
or  corporations  exercising  ferry  franchises.  In  their  capacities  as  carriers  as  veil  as  oth- 
erwise. 

[EXCLUDES  matters  applicable  to  corporations  In  general  (see  Corporationt) ;  exer- 
cise of  the  power  of  eminent  domain  (see  Eminent  Domain) ;  obstruction  of  navigation  (see 
Jiavigahle  \Vater$);  and  taxation  of  ferries  (see  Taxation).  For  complete  list  of  matters 
excluded,  see  cross-references,  post.] 


Analysis. 

I.  Establishment  and  Maintenance. 

§  5.  Establishment  by  public  authorities. 
§  9.  Franchises  and  privileges. 

§  11.           Power  to  grant. 

§  13.          Persons  who  may  acquire. 

§  14.           Proceedings  to  acquire. 

§  15.           Grant  or  sale  or  lease  by  public  authority. 

§  16.  Extent  and  exclusiveness  of  franchise. 

19.  Infringement  or  disturbance. 

20.   Termination. 

II.  Regulation  and  Operation. 

§  29.  Statutory  and  municipal  regulations. 
§  30.  Licenses  and  taxes. 
§  32.  Injuries  incident  to  operation. 

33.  Actions  for  injuries. 
35.  Offenses  incident  to  operation. 


Cross-References. 

Bee— 

Eviction  of  leasee.    liAKDLOBD  AND  TaHAKT, 
I  174. 

Judicial  notice.   Evidbvce,  |  2L 


I.  ESTABUSHKEIIT  AMD  MAXMTB- 

NAKCE. 

I  S.   ZistabUshmomt  by  v«We  MthoH- 
tlea. 

Ul    (Sap.  1819) 

Even  if  the  designation  of  s  street  on  the 
recorded  plat  of  an  incorporated  town  were  tbe 
exclnsive  grant  to  the  corporation,  and  the 
street  on  a  river,  it  would  not  vest  in  the  cor- 
poration such  a  right  to  the  soil  as  woald  au- 
thorise the  establishment  of  a  ferry,  under  the 
statute  (Laws  1811,  p.  8)  which  contemplates 
the  ownership  of  land  as  an  absolute  pre- 
requisite, as  the  way  Is  not  the  land,  but  merely 
the  privily  of  passii^  over  it— Conner 
Town  of  New  Albany,  1  BUckf.  43. 


[b]  (B«».US1) 
The  right  to  establish  public  ferries  re- 
sides in  the  L^slatuie;  and  the  extant  ol  the 
ferry  right  confined  depends  upon  the  terms 
of  the  legisUtive  grant— Bnah  t.  Fem  Bridge 
Co..  3  Ind.  21. 

The  circumstance  that  the  boards  of  com- 
missioners of  the  several  counties  have  author- 
ity by  law  to  establish  ferries  does  not  aflFect 
the  right  of  the  Le^lature  to  exercise  that 
power.— Id. 

For  Cases  fbou  Otbeb  States, 

See  23  Cent.  Dig.  Ferries,  ||  5,  6. 
See,  also.  19  Cjc  pp.  48»-197;  note,  59 
U  R.  A.  S13. 
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I  9.  FnmaUsM  mmd  prlvUesM. 

Appeal  from  order  ot  coanty  board  allowing 
filiDS  of  bead  to  secure  ferry  privilege,  Me 
C0UNTZB8,  I  &8L 

Fob  Gasu  nwu  Otheb  States, 

SXB  23  Gftm.  Dig.  Ferriei,  H  9-68. 
Sec,  alto,  19  Ore  pp.  4e«-000;  note.  87 
B.  A.  712. 

i  11.  —  P«ver  t«  CMut. 

ta]  (S«».U51) 
A  grant  of  the  right  of  a  pablic  ferry  la 
not  ezclnsiTe,  bnt  is  confened  subject  to  such 
further  grants  to  other  persons  as  public  con- 
Todcnce  may  leqaire.— Budi  t.  Peru  Bridge 
Co.,  8  Ind.  21. 

[b]    (Sap.  1896) 

Rev.  St  1894,  t  6597  (ReT.  St.  1881,  i 
4877),  provides  that,  when  aoy  river  tiball  be  the 
boondary  between  two  conoties,  any  person 
holding  land  on  either  aide  of  the  river,  who 
shall  desire  a  public  ferry  across  the  same,  may 
apply  to  the  commissioners  of  the  county  in 
which  the  land  lies,  who  may  establish  a  ferry 
from  the  land  of  the  applicant  to  tho  opposite 
^e.  HeUl,  that  a  petition  to  tbe  commission- 
ers of  K.  county  to  establish  a  ferry  from  land 
in  that  county  to  land  in  another,  which  fails  to 
show  that  the  applicant  bas  any  interest  in  the 
K.  coonty  land,  is  insufficient  on  demurrer.— 
Haxleton  t.  De  Prieat,  143  Ind.  S68,  42  M.  E. 
7S1. 

For  Gases  fbom  Othkb  States, 

■See  28  Cent.  Dig.  Ferries,  $i  11-17. 
See,  alao.  19  Cyc.  pp.  4tH-4»7. 

{ IS.  —  Paraoaa  who  may  aeqnira. 

[a]  (Sap.  1819) 

A  town,  vested  with  an  exclusive  easement 
in  land  along  a  river  for  a  right  of  way,  is 
not  the  owner  of  the  land  within  the  laws  reg- 
ulating the  granting  of  ferry  privileges,  which 
makes  ownership  of  the  land  bordering  on  tbe 
Btream  at  the  point  where  the  ferry  is  to  touch 
by  the  grantee  of  the  privilege  an  absolute 
prerequisite  to  tbe  granting  of  the  privilege- 
Conner  T.  Town  of  New  Albany,  1  Blackf.  43. 

[b]  (Sap.  I8U) 

Where  an  andicant  for  a  ferry  neither 
owned  land  on  that  aide  of  the  river  where  the 
feny  was  established,  nor  the  land  next  adjoin- 
ing tbe  public  eonuncn  «f  any  town  when  such 
enamoa  bordered  on  the  river  at  the  place  of 

ferry  asked  for,  aa  required  by  St.  1818,  p. 
292,  commissioners  have  no  authority  to  grant 
the  application.— HoTsley  v.  Damon,  1  Blackf. 
49L 

[c]  (Ssp.  1827) 

Cnder  the  act  of  assembly  giving  to  the 
proprietor  of  land  on  the  margin  of  a  river 
or  creek  the  right  of  having  a  ferry  efttablished, 
the  exhibition  of  a  deed  by  the  petitioner,  ac- 
cempanied  by  possession,  is  sufficient  proof  of 
ownership  to  authorise  a  grant  without  tracing 


dtle  bade  to  tbe  govemment— Brown  t.  Har^ 
lis.  1  Blackf.  543. 

{d]     (Sap.  1866) 

A  ferry  right,  like  the  right  to  erect  and 
maintain  a  wharf,  bas  its  foundation  In  the 
ownership  of  the  soil,  or  In  the  exercise  of  tbe 
right  of  eminent  domain.— City  of  Jeflersonville 
V.  Louisville  A  J.  Steam  Feny  Ca,  27  Ind. 
100,  89  Am.  Dec  495. 

Fob  Cases  fbou  Otheb  States, 

See  23  Cent.  Dig.  Ferries,  §S  18-21. 
See,  also,  19  Cyc  pp.  401,  49a 

i  14.         Proooodlncs  to  m«sIm. 
[a]    (Sap.  182S) 

The  record  of  an  order  granting  a  ferry 
need  not  show  that  the  rates  have  been  fixed 
by  tbe  court,  nor  that  die  applicant  has  ex- 
ecuted a  bond  according  to  law.— Conner  v. 
Paxson,  1  Blackf.  189. 

[bl  (8ap.i8») 

The  petitioner  for  a  ferry  must  produce 
some  other  evidence  of  title  to  the  land  on 
whidi  the  ferry  Is  prayed  to  be  established 
than  the  mere  fact  of  his  being  in  possession.— 
Mollis  V.  Covins,  6  Blackf.  77. 

[c]  (Sup.  1846) 
From  an  order  of  county  commissioners  al- 
lowing a  bond  to  be  filed  under  St.  1844  to  se- 
cure the  privileges  across  tbe  stream  to  a  ferry 
previously  established,  an  appeal  lies  to  tbe 
circuit  court.— Davis  v.  Huff.  8  Blackf.  276. 

Fob  Cases  fbom  Otheb  States. 

See  23  Cent.  Diq.  Ferries,  i|  23-33. 
See,  also,  19  Cyc.  pp.  496,  497. 

1 16.         CIvwt  or  saU  or  louo  Iv  P«b- 
lle  nthorltr. 

[a]  The  power  "to  regulate  ferries,"  conferred 
upon  the  common  council  of  a  city  by  section 
33  of  the  act  for  tbe  incorporation  of  dties, 
etc.  (1  Oav.  &  H.  St  p.  223),  does  not  Indude 
the  andiority  to  prohibit  wlOiout  a  Hcenss  first 
obtained  therefor.  In  all  instances  in  the  act 
where  it  was  intended  that  for  the  pnrpose  of 
restraint  a  license  might  be  imposed,  the  pow- 
er is  expressly  declared,  and  Is  not,  therefore, 
to  be  implied  from  other  provUons.— (Sup. 
1865)  Duckwall  v.  City  of  New  Albany,  25 
Ind.  283;  (1866)  ShaUetDss  v.  aty  of  Jeffer- 
Bonville,  26  Ind.  198. 

Fob  Cases  fbom  Othee  States, 

See  23  Cent.  Dig.  Ferries,  if  34-37. 
See,  also,  19  Cyc.  p.  496. 

I  16*         Eztomt  mmA  oxalmslTomosB  of 

franoUao. 

M    (Snp.  1827) 
Under  tbe  act  of  assembly  giving  the  pro- 
prietor of  land  on  the  margin  of  a  river  the 
right  of  having  a  ferry  established,  tbe  prior 
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grant  of  a  ferry  to  objectors  to  the  grantiDg 
of  a  petition  presents  no  ground  for  reversal 
of  the  judgment  granting  the  application ;  it 
being  a  matter  of  discretion  with  the  bonrd  of 
justices  and  with  the  circuit  court  on  appeal 
to  grant  another  ferry  where  in  their  opinion 
the  public  requires  it.— -Brown  7.  Harris,  ] 
Blackf.  643. 

[b]    (Sap.  ISEl) 

The  Revieed  Statutes  of  183$  do  not  con- 
fer upon  the  first  grantee  of  a  ferry  privilege 
the  exclusive  right  to  maintain  a  ferry  at  the 
point  where  the  same  may  he  established,  but 
reserve  the  right  to  establish  bridges  or  other 
ferries  at  the  same  point,  when  the  public  con- 
venience shall  requi  re  them, — Bush  t.  Peru 
Bridge  Ca,  S  Ind.  21. 

For  Casks  fbom  Other  States, 

See  23  Cent.  Dio.  Ferries,  f$  38-40. 
See,  also.  19  Cyc.  pp.  400,  SOO. 

8  10.         InfrinKCBiemt  or  dlttnrlMUiCtt. 

[a]  (Sup.  1S22) 

In  an  action  on  the  case  for  the  distur- 
bance of  a  ferry,  the  defendant  proved  that  the 
ferry  he  occupied  bad  been  granted  to  him  by 
a  competent  tribunal.  Bcld,  that  the  defend- 
ant's grant,  though  it  might  be  erroneous,  was, 
while  unreversed,  a  bar  to  the  snit — Conner  v. 
Paxson,  1  Blackf.  168. 

[b]  (Sup.  1826) 

The  exclusive  privileges  of  ferries  not  being 
known  until  they  were  authorized  by  statute, 
and  the  statute  authorizing  them  prescribing  a' 
specific  penalty  for  their  violation,  the  owners 
of  ferries  must  rely  for  the  securities  of  their 
TigbtB  npoD  the  provisiwia  of  Uie  statute.— 
Lang  T.  Scott,  1  BlatAf.  405.  12  Am.  Dec.  257. 

[c]  (Sap.  18«2> 

The  objection  that  parties  claiming  and 
using  a  ferry  have  not  paid  license  regularly 
may  be  a  sufficient  reason  for  instituting  pro- 
ceedings to  declare  the  right  forfeited,  hut 
will  not  be  available  as  a  defense  to  one  who 
should  disturb  those  who  possessed  the  right 
in  the  enjoyment  thereof,  or  who  Bhoold  destroy 
or  injure  the  same.— New  Albany  ft  S.  B.  Go.  t. 
Huff,  19  Ind.  315. 

For  Casks  from  Othfb  States, 

See  23  Cent.  Dio.  Ferries,  f,l  46-59. 
See,  also,  19  Cyc  pp.  SOl-^KKt. 

S20.    TemlutiaB. 

[a]   (Snp.  ISTO) 

The  right  of  ferriage  may  be  lost  by  non- 
aser.— The  John  Shallcross,  35  Ind.  19. 

Fob  Cases  fbou  Otheb  States. 

Skb  23  GEifT.  Dig.  Ferries.  H  60-06. 
6ee,  also,  19  Cyc.  p.  506. 


n.  REGULATION  AND  OPEBATXON. 

5  20.  Btatrntory  mud  mul«lpal  x«smlm^ 

tlOHB. 

[al  <8np.  1889) 
Rer.  St.  1881.  |  3103,  gives  city  councils 
power  to  establish  and  regulate  ferri»  acrosi 
any  stream  passing  through  or  bordering  on  the 
city  limits.  A  later  enactment  anthorbses  the 
county  commissioners  to  relate  the  hours 
during  which  ferryboats  shall  run  on  streams 
bordering  on  the  state.  Held  that,  as  to  inter- 
state feiries,  the  city  council  can  make  only 
such  relations  as  are  conformable  to  the  reg- 
ulations of  the  commissioners,  and  a  complaint 
for  violating,  on  Sunday,  an  ordinance  of  a 
city  on  a  border  stream,  requiring  ferryboats 
plying  to  and  from  points  within  the  state  to 
stop  at  the  landing  every  40  minutes,  and  not 
remain  longer  than  15  minntes  at  one  tim^ 
will  be  dismissed,  as  it  may  reasonably  be  in- 
ferred that  the  regulations  of  the  county  com- 
missioners did  not  require  this  on  Sundays.— 
aty  of  Madison  t.  Abbott,  118  Ind.  337,  21 
N.  E.  28. 

For  Cases  vbok  Otiieb  FtTATSs. 
Sn  23  Cknt.  Dio.  Ferries.  I  76. 
See,  also.  19  Cyc  pp.  S06,  007. 

8  30.  Iileenscs  Mid  tmzes. 

[a]  (Sup.  1S6S) 

A  ferryboat  is  not  a  vehicle,  within  1  Gav. 

6  11.  St.  p.  223,  8  42,  giving  cities  a  right  to 
levy  a  specific  tax  on  Tehicle8.—Duckwall  t. 
City  of  New  Albany,  25  Ind.  283. 

[b]  (Sop.  1888) 

It  is  settled  that  a  state  may  either  dl< 
rectly,  or  through  a  grant  of  power  del^ated 
to  a  mnniclpal  corporation,  exact  leascoable 
license  fees  from  the  keepers  of  ferries  Uving 
within  Uie  state,  altbou^  their  boats  ply  be- 
tween landings  lying  in  two  different  states, 
this  being  but  the  ordinary  exercise  of  the 
police  powers  rested  in  the  state  or  delated 
by  it  to  the  municipal  corporation. — City  of 
Madison  r.  Abbott,  21  N.  B.  28,  118  Ind.  337. 

Fob  Cases  fbou  Other  States, 
See  23  Obnt.  Dig.  Ferries,  |  77. 
S«e,  alM^  19  Cyc.  p.  507. 

1 32.  lMjnrl«8  laoldmt  to  •permttOH. 

[a]  (tap.  1884) 
A  ferrj-man,  receiving  homes  in  charge  of 
a  driver  for  transportation,  is  not  liable  for  an 
acddent  to  them.  In  the  absence  of  negligence 
on  his  part.  The  fact  that  between  the  apron 
of  planks  attached  to  the  boat  and  thrown  out 
at  the  landing,  and  the  boat,  there  was  a  crack 
in  which  a  frightened  horse  caught  his  \eg  and 
broke  it,  held  not  to  show  negligence.— Yerices 
T.  Sabin,  97  Ind.  141,  49  Am.  Rep.  434. 

Fob  Cases  fboh  Otheb  States, 

See  23  Gent.  Dig.  Ferries,  ||  79-87. 
See,  also,  19  Cyc.  pp.  509-513. 
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S  33.  ActloBa  for  injuries. 

[a]  (Sap.  18S4) 

Where,  io  an  action  for  an  injnry  to  a 
horse  while  he  was  being  transported  on  a  fer- 
ry boat  under  the  control  of  plaintiff,  the  plain- 
tiff charged  that  the  injury  occurred  through 
defendant's  negligence  in  keeping  and  maintain- 
ins  Ills  boat  in  an  unsafe  and  daogeroua  condi- 
tion, and  without  any  fault  or  negligence  of 
pliiiiitiff,  the  question  of  the  defendant's  oegli- 
gcut  e  was  in  isisue,  and  the  burden  of  showiu;: 
it  was  on  the  plaintiff.— Yei^ea  t.  Sabin,  07  Iiid. 
141.  49  Am.  Hep.  434. 

[b]  <SBP.  1893) 

Plaintiff,  vrbile  a  paBsenger  on  defend- 
ant's ferrj-boat,  was  hurt  by  the  falling  of 
a  stanchion,  which  was  knocked  down  by  the 
tiiape  plank  which  had  been  run  out  to  land 
the  paHsengcni,  and  vbicfa,  by  the  falling  away 
of  the  boat,  was  brought  in  contact  with  the 
Ktanohion.  There  was  evidence  that  the  Ktan- 
chioQ  had  been  shoved  in  to  temporarily  Bup- 
port  the  upper  deck,  which  was  heavily  load- 
e<l.  and  that  it  was  not  perpendicular,  nor 
fastened  to  the  floor,  and  there  was  also  evi- 
dence that  the  crew  placed  the  stage  plank  so 
Hint  it  came  in  contact  with  the  stanchion. 
There  was.  on  the  other  band,  evidence  that  the 
Ftanchion  was  secure  enough  to  resist  any  or- 
dinary blow  or  strain,  and  that  other  paHscn- 
pera  placed  the  stage  plank  so  tbat  it  struck 
the  stanchion.  Jlcld  that,  the  bnnlen  of  proof 
lN>iDg  on  defendant,  a  verdict  for  plaintiff  wan 
justified  by  the  evidence.— Tjouls^-llle  &  .T.  Fer- 
ry Co.  T.  Notan,  135  Ind.  OO,  M  N.  E.  710. 

FoH  Casra  fbo»  OriTTiR  States. 

See  23  Cent.  Dio.  Ferriea.  M  «8-»3. 
See.  also.  19  Cyc.  pp.  fill.  fil2. 

i  3S.  OCevMs  incldoBt  to  oyoratloB. 
[a]    (Sbv.  U») 

An  information  charging  accused  with  hir- 
ing a  boat  to  be  used  for  ferrying  persons  over 
a  stream  is  bad  which  fails  to  allege  that  any 
public  ferries  were  establisfaed  on  said  stream. 
The  existence  of  ferries,  as  they  are  established 
by  county  commisidonerB,  and  not  by  direct  pub- 
lic enactment  of  Uie  l^lslature,  being  a  fact 
to  be  proved,  cannot  be  judicially  noticed.— 
State  T.  Wise,  7  Ind.  G45. 

For  Casks  fbom  Other  States, 
See  23  Cent.  Dio.  Ferries,  {  95. 

FICTITIOUS  ACTION. 

See— 

Action,  {  8. 

Contempt  of  court.    Contempt,  |  11. 
Determination  of  constitutional  questions.  Con- 
stitutional Law,  i  46. 
Jurisdiction  of.    Coubts,  |  Q. 

FICTITIOUS  NAMES. 

See  Parties,  S  07. 


FIDUCIARY  RELATIONS. 

See— 

Affecting  exercise  of  undue  influence  upon  tes- 
tator.   Wills,  |  157. 
Attobnet  and  Client. 

Between  corporations  and  tlieirotficers  or  agents. 

('oBroBATioNs,  SI  307-324. 
Breach  of  duty  by  person  in  fiduciary  relation 

as  creating  constructive  trust.     Tbuuts,  f 

102. 
Brokkrs. 

Contracts  and  transactions  between  persons  in 

confidential  relations  as  creating  constructive 

trusts.    Trcsts.  S  11)3, 
Discharge  of  bankrupt,  effect  on  debts  createil 

by  fraud  or  defslctitlon  in  fidurinry  capacity. 

BANKRL-PTt'Y.  I  4ai. 
Disclosure  of  communications.    WitnEssks,  f)i 

197-21.K 
Element  of  fratid.   Fbauo.  f  7. 
t!:nforcement  of  liabilities  of  fiduciary  against 

exempt  property.    Kxkmptionr.  {  72. 
Execution  of  bill  or  note  In  fiduciary  capHcJty. 
Bills  and  Notks,  I  12;t. 
Of  Innd  in  fiduciary  capacity.    Bundh.  { 
M. 

Factors. 

(il'ARDlAX  AND  WaRD. 

Indorsement  of  hill  or  note  In  fiduciary  ca- 
pacity.   Bills  and  Notks,  $  1t>7. 
Jurisdiction  in  equity.    Equity,  {  21. 
I'artnersiiip. 

I'nyment  of  fiduciary  funds  for  conveyance  to 
person  holding  fitlu<'inry  relation  as  creating 
resulting  trust,   Tri'sts.  {  Hi. 

Principal  and  Aoent. 

Submgation  of  perscms  acting  in  fiduciary  ca- 
pacity.   Si:brooation,  §  10. 
Trusts. 

FIELD  NOTES. 

Description  of  boundaries,  see  Boundaries, 
{3. 

FIERI  FACIAS. 

See  Execution. 

FIGHTING. 

See— 

Homicide  in  mutual  combat   Houicidb,  i  114. 

PbIZG  FiCillTING. 

FIGURES. 

See- 
Alteration.   Alteration  or  iRsntuuENTS,  S| 

5,  e. 

In  indictment  or  {nformatlon.  Indictment 

and  Infobhation,  I  78. 
In  pleading.    Pleading,  |  29. 

FILING. 

Scr— 

.Abstract  or  evidence  of   title  In  ejectment. 

Ejectment,  S  78. 
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Affidavit  in  sopport  of  motioD.   Monona,  |  30. 
Or  iDfortoatioD   in  contempt  pfoceedlngB. 
CONTBUPT,  I  64. 
Articles  of  consolidation  of  imilroad  companies. 

Railboads,  fl  142. 
Awignment  of  emn.  Appeal  and  Bbbob,  H 
744.  745. 

Of  mortgage.   Mobtgaobs,  !S  229-231. 

ASSIONUBNTS  FOS  BBUKTIT  OP  CBKDITOBS,  {f 

163-170. 
Bail  bond.   Bail,  |  61. 
Bill  of  exceptions— 

Cbiuinal  Law,  i  1092. 
Exceptions,  Bill  of,  |  57. 
Bill  or  note  with  pleadings.   Bills  and  Nonca, 
!  488. 

Bond  of  liqaor  dealer.    Intoxicatinq  hm- 
UOBS,  I  85. 
On  appeal — 

Appeal  and  Ebeob,  {  387. 
Justices  op  the  Peace,  {  169. 
Briefs.    APPEAL  AND  Ebbob,  {  765. 
Case  or  statement  of  facts  on  appeal  in  lower 

court.   Appeal  and  Ebbob,  |  573. 
Certificate  of  evidence  on  appeaL  Appeal  and 
Ebbob,  |  674. 
Of  vote  at  local  option  election.  Iktoxi- 
CATINO  Liquobs,  {  36. 
Charter  or  articles  of  association.  Cobpoba- 
TIONB,  8  22. 
Of  foreign  otoporation.    Cobpobations,  I 
644. 

Claim  against  county.  Counties,  |  203. 

Against  estate  of  decedent  Executobs 

AND  ADICINISTEATOBB,  1  228. 

Or  statement  of  me<Aairic*s  lien.  Mecban- 
ICB'  ijBNa,  H  128-lSO,  182.  IDS,  166. 
Coi^  of  acconnt  allefed  in  pleading.  Plead- 
ing. I  880. 
Sued  on.  AooouHT,  Action  on,  i  S. 
Criminal  Information  or  complaint.  Indict- 

nNT  AMD  Inpobhation,  U  41--4S. 
Depositions,  ^  79. 

Enumeration  of  school  children.  Schools  and 

School  Distbicts,  |  43. 
Failure  to  file  instrument  affecting  its  validity 

as  to  creditors.    Fbai7DVLIIIT  Contbtanc- 

Es,  S  164. 

Findings  of  fact  and  coocloaions  of  law  by 

court.    Tbul,  I  408. 
Indictment  or  presentment,    IndioiHENT  AND 

IRFOBUATION,  |  11. 

Instrument  constituting  election  under  win. 
Wills,  i  793. 
Sued  on  in  justice's  court  as  dispensing  with 
complaint    Justices  of  the  Peace,  8 
91. 

Legislative  bills.    Statutes,  8  37. 

Letters  patent  as  prerequisite  to  right  to  sell 

inventions  covered  thereby.  Patents,  S§  220, 

221. 

Mandate  or  remittitur  from  appellate  court  in 
lower  court.   Appeal  and  Ebbob.  |  1191. 
Mortgage— 

Chatiel  Mobtgaoes,  H  S4-97. 

MOOTGAQBS,  H  90-95. 


Motion.  Motions,  |  17. 

For  new  trial.   New  Tbial,  %  153. 
Note  for  purchase  price  of  land  with  complaint 

In  suit  to  enforce  vendor's  lien.  VendoB 

AND  PCTBCHASEB,  8  280. 

Notice  of  appeal.   Appeal  and  EJbbob,  8  428. 
Of  motion  for  new  triaL    New  I^ial,  f 
163. 

Obscene  matter  with  indictment  for  obscenltj. 

OBSCBNirr.  8  12. 
Orders  in  general.    Motions,  {  S6. 
Petition  and  bond  for  removal  of  canse.  Re- 
moval OF  Causes,  8  89. 
For  annexation  of  territory  to  d^.  Mu- 
nicipal Cobpobations,  8  33. 
For  rehearing  on  aroeal.  Appeal  and  Eb- 
bob, 8  S33. 
Of  property  owner  for  making  of  public 
tmproTements.     Municipal  Cobpoba- 
tions, 8  292. 
Pleading— 

I3QUITT,  8  321. 
Pleading,  88  331-340. 
Proceedings  for  publication  of  process.  Pbo- 

CESB,  8  09. 
Record  on  appeal  or  writ  of  error— 

Appeal  and  Ebbob,  88  619-624.  620-628. 
Cbdiinal  Law,  8  1100. 
JusncEB  of  the  E^ace,  8  164. 
Remonstrance  against  grant  of  liquor  ilcensew 
Intoxicating  I^quobs,  8  68. 
Removal  of  county  seat.   Counties,  8  34. 
Report  of  referee.    Refebence,  8  98. 

Of  school  teacher.   Schools  and  School 
Distbicts,  8  137. 
Transcript  of  jnstice's  judgment  in  court  of  rec- 
ord. Judouent,  8  291. 
Written  Instruments.    Recobds,  8  7. 

Or  copies  thereof  with  pleading.  Pucad- 
iRG,  I  S0& 

FILIUS  NULLIUS. 

See  Bastabds. 

FILLING  BLANKS. 

Altbbation  or  Insibuuehts.  8  ^• 
Description  of  propertj  In  mortgage.  Vmt- 
QAGE8,  8  48. 

FINAL  ACCOUNTS. 

See- 
Assignees  for  benefit  of  cxediton.  Absiqn- 

UENTs  rOB  Benefit  op  Cbbditobs.  88  37t^ 

402. 

Executobs  and  Adunibtbatobs,  88  459-516. 
Guardians.  Quabdian  and  Wabd,  H  137-1^ 
Of  insane  persons.   Insane  Pubokb,  8  42l 
Trustees.  TBusrs,  81  291-331. 

FINAL  JUDGMENT. 

See— 

Dedslons  revIewaUe.  Appeal  and  Bebor,  81 

75-84. 
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Tennlnation  at  erlmlntl  pnmeaUon.  Hau- 
dODS  PusBounon,  1 36. 

Appeal— 

Appeax,  and  Ebbob,  is  11&3,  117S. 

Cbiminai.  Law,  S  1187. 
Award    of    arbitraton.     Abbitration  and 
AWABD,  S  59. 

Defonlt    JUDGioNT,  |  128. 
PAimion,  i  90. 


intrtaeiBhip  accounting.   Pabtkbbship,  |  344 
Sale  on  partition.  PAnrnoN,  |  112. 
Trial  of  inuea.  JODOMEifT,  |  217. 


FINAL  SEHLEMENT. 

See- 
Commissioner  to  make  partition.  Pabtition, 

!  91. 

Defined  in  relation  to  time  for  presentation  of 
claims  against  decedents*  estates.  Exxcu- 

IOB8  AND  ADUHISIIKAIOXS,  |  22Sb 


FINDING  LOST  GOODS. 

Scope-Note. 

[INCLtJDBS  the  flndlng  and  taking  poaBessloD  of  lost  goods  of  an<^er,  whereby  the 
finder  may  acquire  title  thereto;  nature,  requlaltes,  and  inddenta  of  such  finding  and 
possession ;  and  rights,  dntlee,  and  liabilities  at  finders  of  lost  goods  as  to  the  owners  or 
loeers  and  as  to  others  in  gmeral. 

[EXCLUDES  abandoned  property  (see  Abandonment) ;  wrecks  and  Tessels  and  goods 
derelict  at  sea  (see  Bhippinif) ;  estrays  (see  AnimaU) ;  estaUlSbment  of  and  actions  on  lost 
Instmments  in  writing  <see  Lott  In$tnmwt») ;  rights  of  finders  of  lost  n^tlabte  paper 
(see  Bills  and  yotea) ;  rewards  for  recorery  of  loat  goods,  etc.  (see  Retcards) ;  and  sales 
of  lost  goods  (see  Salea).  For  complete  list  of  matters  exciaded,  see  cross-references,  post.] 

Analysis, 

3.  Evidence  as  to  ownership. 
10.  Title  and  rights  of  finder  as  to  third  persons. 


Cross-References. 


fie*— 

Abandoned  property.  Abaitdonvbrt. 
EstablishmeDt  of  and  actions  on  lost  loitm- 

ments  in  writing.   Lovr  iNSTBimmrB. 
Estrays.   Anhiais,  U  S8-66. 


Rewards  for  reooTer;  of  lost  property.  Bx- 
WABDS. 

Taking  as  larceny.   Labcbnt,  |  16. 
Title  to  stranded  proper^.   WATna  AMD  Wa- 
IXB  COUBBES,  S  96. 


I  3.   Erldono*  mm  to  «WAenUp. 

M  <App.l884) 

Defendant  found  in  a  cbest  wbich  he 
bought  of  the  estate  of  W.  interest  coupons  of 
United  SUtes  bonds,  wbicb  W.'s  wife  stated 
did  not  belong  to  her  or  W.'s  estate,  and  which 
defendant  then  had  redeemed.  There  was  evi- 
dence that,  years  before,  plaintiff's  intestate, 
who  was  ot  a  disordered  mind,  Hred  with  W., 
and  had  aereral  United  States  bonds,  which  he 
kept  in  the  chest,  and  that  before  he  went  to 
another  state  he  detached  the  coupons  from 
his  bonds.  BM,  that  there  was  eridence  to 
snpiwrt  a  verdict  tor  plaintiff.— Rittenhause  v. 
Knoap,  9  Ind.  App.  126,  36  N.  E.  884. 

Fob  CASES  fbom  Otheb  States, 

See  23  Geht.  Dig.  Finding  L.  G.  1 8. 
See.  also,  19  Cyc  p.  542. 


f  10.  Title  ud  rights  et  flmder  as  ta 
tUrd  persoHS. 

rs]  (flap.  1878) 
An  employ^  in  a  paiwr  mannfactory  found 
in  a  bate  of  old  papen,  bou^t  by  tbe  proprie- 
tor, which  sbe  was  assorting,  two  lost  genuine 
|60  bank  bills,  indosed  in  an  nnmariud  and  un- 
directed envelope.  In  order  to  ucertaln  If  they 
were  genuine,  she  ddlveted  them  to  the  pro* 
prietor  on  his  promise  to  return  them  to  her, 
but  lie  zetained  tiiem,  notwithstanding  her  de- 
mand for  fhtm.  Beld  that,  as  against  him, 
she  was  entitled  to  recover  their  value.— Bowen 
V.  Sullivan,  62  Ind.  281,  39  Am.  Rep.  172. 

[b]    (Sap.  1906) 

The  finder  of  money  lost  becomes  the  owner 
thereof  as  against  all  persons  except  tbe  true 
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•owner.— Williams  t.  State,  t6  TH.  VL  875,  165 
Ind.  472,  2  L.  B.  A.  (N.  8.)  24a 

Fob  Cases  moK  Otbxb  Staiks, 

Sbs  28  Obnt.  Dig.  XHndhMT  L.  O.  1  0. 
See,  aln,  19  Ore.  pp.  fi35^t87;  note,  1  Ij. 
B.  A.  (N.  S.)  477 ;  note,  IS  Am.  DM.  59. 


FINDINGS. 

See— 

CoDclusiTeness  of  findings  of  court  without  judg- 
ment.   JUDOUENT,  $  658. 

<?onformit7  of  judgment  to.   Jddoubnt,  S  2r>0. 

Contrary  to  law  or  evidence,  ground  for  new 
trial.    New  Tbial,  f}  66-81. 

Court.   Tbial,  SS  388-406. 

Grand  jury.    iKDICTlCEnT  AND  Ihfobuation, 

8 10. 

Interest  on.    Intebest,  i  21. 
Irregularities  or  defects,  ground  for  arrest  of 
judgment.   Judourkt,  i  265. 
Ground  for  new  trial.   New  Tbial,  H  57- 

64. 

Jury.    Tbial,  8f  346-S66. 

On  submission  of  issueB  In  equity.  Bquitt, 
I  881. 


Part  of  record  pn  appeal.   Appeal  ard  Eb- 

bob,  i  627. 
Beview  in  appellate  court— 

Appeal  and  ItaBOB,  H  2W.  220.  265.  266, 
293,  SZT,  704.  740,  93<K  931,  1007-1017. 
1070,  1071. 
GbiuiiVal  Law.  {|  1157-1160.  1175. 

Im  pnrtlcMlar  «etloiia  or  proeeedlnara. 

See- 
Bastardy  proceedings.    BasTABDS,  |  122. 

CancellatioD  of  mortgage.    Mobtoaoes,  S  311. 

Condeninatton  proceedings.    Eminent  Douain, 
§1  234.  235.  237. 

Damages  from  overflow.    \Yaters  akd  Wa- 
ter Courses,  |  179. 

Declaration  of  trusts.   Trusts,  §  373. 

Drainage  proceedings.    Dbains^,  $  32. 

Foreclosure  of  mortgage.   Mobtoages.  {  4S0- 
Of  vendor's  lien.    Vbndob  and  Pcrciias- 
ER,  S  284. 

Inquisitions  of  lunacy.  InsANE  Persons,  f  22. 
Reference,  H  84-90. 

Supplementary  proceedings.   Execution,  g  3ltH. 
Trial  of  disputed  claim  against  estate  of  de- 
cedent   E^XBCUTOBB  AND  ADlflNISIBATOBS,  { 

2r>4. 
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Scope-Note, 

[INCIiUDES  i>ecut)lar7  punishments  imposed  by  sentences  of  conrta  on  convictions  of 
crtnte;  nature  and  scope  ot  sucb  punishment  in  general;  constitutional  and  statutory 
pioTlstons  relating  thereto ;  In  what  cases  and  for  what  offenses  fines  are  imposed  In  gen- 
eral ;  jDri8dictI<m  OTer  and  proceedings  for  enforcement  of  fines ;  review  of  proceedinpt ; 
costs  In  snch  proceedings;  payment  or  workli^  oat  fines  and  costs,  and  Imprisonment  fur 
nonpayment  thereof;  discbarge  from  floes  or  from  imprisonment  therefor;  disposition 
of  moneys  received  for  fines ;  and  recovery  of  fines  paid. 

[KXCLUDE8  penalties  recoverable  by  action  for  violations  of  statutes  (see  Penalties) ; 
flues  for  imrticnlar  offenses  (see  specific  heads) ;  punishment  of  contempt  of  court  by  fine 
(Bee  Contempt) ;  and  effect  of  pardon  or  commutation  of  sentence  (see  Pardon).  For  com- 
plete list  of  matters  exclnded.  see  cross-references,  post] 


Analysis. 

§  1.  Constitutional  and  statutory  provisions. 
§  2.  Enforcement  in  general. 
§  7.  Actions. 

§  10.  Imprisonment  on  nonpayment. 

§11.    In  general. 

1 12.           In  satisfaction  of  fine. 

§  13.    Discharge  of  prisoner. 

§  18.  Remission. 

§  20,  Disposition  of  proceeds. 

Cross-References, 


fin- 
Application  of  proceeds  o(  by  dty.  Municipai. 

CoiPOBATioirs,  I  860. 

Embezxlement  of  funds  collected.  EuaEZZLE- 

HEXT. 

BiceariTe  fines.   Cbzhinal  Law,  I  1214. 


Faying  over  proceeds  of,  to  county  treasurer, 
duty  of  justice.  Justices  or  ihb  Peace, 
I  20. 

Penalties. 

Restraining  collection  of-« 
Injunction,  % 

JUDOUENT,  I  415b 


lasoaltlom  for  partl«Hl«r  acta  or  vtola- 
Hona  of  partlealar  ordeni  or  laws. 

See- 
Contempt    COSTBMPT,  SS  70-82. 
Mimicipal  ordinances.    Municipal  Cobpora- 

noNs,  if  633,  643. 
Nonpayment  of  assessments  on  bnilding  and 

loan  assodation  stock.   BuiLbiNO  akd  Loan 

Associations,  %  21. 
Obfltmction  of  tiigbway.   Hiohwats,  f  164. 
Begnlations  relating  to  militia.  Militia,  %  20. 

I  1.  OMUtltatlMMl  aad  atatatorj  pro- 
Tlsloas. 

Fmon^ona  as  to  distribnti<m  of  acts,  see 

Etidence,  %  83. 
BetnactiTe  operation  of  repealing  acts»  see 

arATOTBS,  I  275. 
^  vH  taldiic  effect,  see  Statoiss.  |  2S0. 


Fou  Cases  pbou  OrnES  States, 
See  23  Cfcirr.  Dig.  Fines,  |  2. 

I  2.   Enforoememt  In  cemeral. 

[a]    (Sup.  \m) 

A  judgment  of  coiiTiction  directing  a  Gne 
and  costs  to  be  collected  "without  relief  from 
valuation  or  appraisement  laws"  is  erroneous. 
— Croy  V.  State,  32  lad.  384. 

Fob  Cases  from  Otheb  States, 

See  23  Cent.  Dig.  Fines,  %  4. 
See,  also,  10  Cyc.  pp.  545,  540. 

I  7.  Aetions. 

[a]    (Sap.  1877) 

Wliere  a  defendant  in  a  criminal  prosecn- 
tion  is  adjudged  to  pay  a  fine  tind  costs,  the 
payment  of  the  costs  is  not  such  a  payment 
on  the  judgment  as  will  relieve  it  from  tbe  op- 
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ention  of  the  statute  of  limitatiooB.— Strong 
T.  State  ex  rel.  Attorney  General,  57  Ind.  428. 

Fob  Cases  fboh  Otheb  States, 
See  23  C^nt.  Diq.  Fines,  IS  ^  0. 
See,  also,  19  Cyc.  p.  51& 

S  10.  ImprisonmeiLt  on  HOBpsjBieBt> 

Fob  Cases  feom  Otheb  States, 

See  23  Cent.  Dig.  Fines,  lli-lfl. 
See.  also,  19  Cyc.  pp.  561-556;  note,  12 
Am.  St.  Rep.  202. 

ill,         la  coaeral. 

[a]  (Sup.  1881) 
Act  April  15,  1881,  providing  for  the  col- 
lection of  judgments  for  fines  and  forfeitures 
by  execution,  and  the'  imprisonment  of  defend- 
ant on  the  expiration  of  the  stay  secured  to 
him  by  the  entry  of  a  replevin  bill,  so  far  as  it 
relates  to  judgments  replevied  before  that  day 
ia  unconstitutionalv— Dinckerlocker  t.  Marsh, 
75  Ind.  548. 

Fob  Cases  from  Other  States, 

See  23  Cent.  Dig.  Fines,  S§  12, 13. 
See,  also,  19  Cyc.  p.  551. 

i  12.    In  satisfaction  of  flna. 

[a]  (Snp.  1861) 

2  Rev.  St.  1852,  p.  378.  |  128,  providing 
that  when  defendant  in  a  criminal  case  is  ad- 
judged to  pay  any  fine  and  costs,  be  may  be 
committed  until  the  same  are  paid  or  replevied, 
is  unconstitutional,  so  far  as  it  auliionzes  com- 
mitment for  costs,  being  in  violation  of  Const 
art.  1,  S  22,  which  provides  that  there  shall  be 
no  imprisonment  for  debt,  except  in  case  of 
fraud.— Thompson  t.  State,  16  Ind.  516. 

[b]  (Sap.  1S64) 

Neither  the  6ne  nor  costs  adjudged  against 
the  defendant  because  of  his  criminal  act  are 
within  the  meaning  of  Const,  art.  1,  J  22,  pro- 
viding that  there  shall  be  no  imprisonment  for 
debt  except  in  cases  of  frand. — McCooI  t.  State, 
23  Ind.  127. 

[e]   <tap.  18«> 

A  sentence  is  not  objectionable  because 
providing  for  imprisonment  until  the  fine  and 
costs  are  paid  or  replevied.— Smith  v.  State,  23 
Ind.  132. 

td]    (Snp.  1899) 

Where  defendant  was  sentenced  to  im- 
prisonment for  90  days,  and  until  a  fine  of  $1 
and  costs  was  paid,  when  an  imprisonment  for 
00  days  had  been  completed,  that  portion  only 
of  the  sentence  was  discharged,  and  defendant 
was  not  entitled  to  a  credit  of  50  cents  per  day 
on  the  fine  and  costs  from  the  day  when  bis 
imprisonment  commenced. — Ex  parte  Tongate, 
31  Ind.  370. 

[«]    (Sap.  ISBI) 

Though  it  la  the  duty  of  a  Justice,  if  a 
defendant  in  a  criminal  cause  does  not  imme- 
diately pay  or  replevy  a  fine  adjudged  against 


him,  to  commit  him  to  jail,  yet,  it  he  extmds 
indulgence  to  bim  by  giving  him  time  without 
bail  in  whidi  to  pay  it,  the  validity  of  the 
judgment  is  not  thereby  affected,  and  a  mitti- 
mus subsequently  issued  thereon  la  not  Toid.-^ 
McLaughlin  v.  Etchlson,  127  Ind.  474,  27  N. 
E.  152,  22  Am.  St.  Rep.  058. 

Fob  Cases  fboh  Otheb  States, 

See  23  Ceht.  Dig.  Fines,  H  1%  18* 

S  13.    Dieohuce  «f  prlsoaw. 

W  (Snp.  ISTS) 
A  person  who  had  been  committed  to  pris- 
on for  failing  to  pay  a  judgment  and  costs  ren- 
dered against  him  for  violation  of  a  city  ordi- 
nance, and  had  been  put  at  hard  labor  on  the 
streets,  under  the  statutes  of  the  state,  made 
his  escape,  and  after  the  expiration  of  30  days 
from  the  date  of  the  judgment  returned  to  the 
city,  and  was  arrested  by  the  marshal  of  said 
city  without  warrant  or  other  authority.  Held, 
that  the  30  days  mentioned  in  the  statute  must 
run  continuously  from  the  date  of  the  judg- 
ment, and  that  the  marshal  had  no  right  to  at^ 
rest  or  detain  such  i)erson  in  castody.— Flom 
T.  Sachs,  64  Ind.  155. 

Fob  Cases  fboh  Otheb  States, 

See  23  Cent.  Dig.  Fines,  |i  14-18. 
See.  also,  l9  Cyc  pp.  555,  556^ 

$18.  Romission. 

Time  of  taking  effect  of  statute  regulating  n> 
mission  of  fines,  see  Statuies,  |  250. 

[a]  (Bnp.  US7) 
Under  the  constitotion,  providing  that  the 
governor  shall  have  power  to  remit  fines  and 
forfeitures  under  such  regulations  as  may  be 
prescribed  by  law,  the  power  of  the  govemor 
to  remit  fines  is  not  absolute,  but  can  only  be 
exercised  pnnuant  to  legislative  diiecti<Hi.— 
State  V.  Dunning,  9  Ind.  20. 

Fob  Cases  fboh  Otheb  States. 

See  23  Cent.  Dig.  Fines,  {  10;  37  Gent. 
Dig.  Pardon,  i  Ck 

8  SO.  Disposition  of  proModsi 

[a]  (tap.  1849) 
An  action  of  debt  to  recover  a  penalty  for 
selling  spirituous  liquors  without  a  license, 
under  the  charter  of  Indianapolis  (Loc  Laws 
1838.  p.  82,  I  30),  Is  a  civil  proceeding,  and 
not  within  artlde  9,  |  3,  of  the  constitutton, 
appropriating  fines  assessed  for  breach  of  peoa) 
laws  to  county  seminaries.— Town  of  Indlaoap- 
olts  V.  Fairchild,  1  Ind.  315,  Smith,  122. 

[D]    (Snp.  1878) 

All  fines  imposed  by  the  court  for  con- 
tempt belong  to  the  common  school  fund  of 
the  state.— Swift  v.  State  ex  reL  Clark,  63 
Ind.  SL 

te]  (8w».18tt) 

Act  Mtarch  9,  1889.  {  2,  imporing  a  pen- 
alty for  failnre  by  a  railroad  to  post  notices  as 
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FIRBABUS-FIREMBN. 


to  whetha  tnJna  an  on  time,  and  ptoTlding 
that  one  half  shall  go  to  the  count?  prosecatfng 
■ttorner,  and  the  remainder  to  the  coanty  to 
form  a  p^rt  of  tbe  common  school  fund,  is  not 
In  conflict  with  Const,  art  8,  {  2,  which  pro- 
vides that  the  common  school  fund  of  the  state 
■hall  condst  of,  and  be  derired  from,  "the 
fines  assessed  for  breaches  of  the  penal  law 
of  the  state,  and  fix-m  all  forfeitures  whidi  mar 
accroe,"  since  the  constitution  has  reference  to 
fines  assessed  in  crimiaal  prosecutions. — State  r. 
Indiana  &  I.  S.  R.  Co.,  32  N.  E.  817,  133  Ind. 
69,  18  L.  B.  A.  502;  Same  v.  Pennsylvania 
Co.,  32  N.  E.  822,  133  Ind.  700. 

Foe  Cases  nou  Other  States, 

Sn  23  Cent.  Dia.  Fines.  H  23,  24. 
See,  also.  19  C^c.  pp. 

FIREARMS. 

SW  WSAPOHfl. 


FIRE  DEPARTMENT. 

See  Municipal  Cobpoeatiomb,  H  193-202. 

FIRE  INSURANCE. 

See  INIUEANCB. 

FIRE  LIMITS. 

In  cities,  see  Municipal  COBPOBAnoKfl,  i  008. 

FIREMEN. 

Bee-' 

Liabili^  for  injnries  to,  from  defect*  In  prem- 

tses.    NBOuasNox,  If  81,  32. 
Municipal  Goep(»atiohb.  H  198-202,  747. 
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Scope-Note. 

[INCLUDES  bnrning  or  setting  fire  to  property  other  than  buildings  aud  Blroilar  struc- 
tares  and  their  contents,  and  refoslng  to  aid  In  or  obstructing  extiuguishment  of  fires : 
nature  and  extent  of  criminal  responsibility  tbereCor,  and  grounds  of  defense;  prospcn- 
tlon  and  punishment  of  snch  acts  as  public  offenses ;  and  civil  liability  for  willful  burning- 
or  setting  fire. 

[EXCLUDES  liabilities  for  Injarles  from  fire  caused  by  n^ligeuce  (see  Ncgligcn<:c). 
For  comj^tote  list  of  matteni  excluded,  see  cross-references,  post.] 


Cross-Refcrences. 


Abboit. 

Buniing  ot  school  house  as  aflEectloff  teacher's 
right    to    compensation.     Schools  and 
RcBoot  DianreiCTS,  I  144. 
Cause  of  loss  within  policy  of  marine  insuranre. 

Insdbance,  H  406,  421. 
Cirtl  liability  for  Injuries  from  fires  caused  by 
negligence.  Neougencb,  |  21. 
Oiused  by  opeiatlon  of  railroad.  Rail- 
BOADS,  H  4S3-18S. 
Danger  from  as  element  of  compensation  for 
property  injured  by  construction  and  opera- 
tion of  railroad.   Buihent  Domain.  |  111. 
Destruction  of  buildings  In  case  of  fire  as  denial 
of  due  process  of  law.  Constitutional  Law, 

I  m 


Duty  of  administrator  to  protoct  property  of 
estate  from  fires.  E^GCfTOBS  and  Aduin- 
istbatobs,  {  118. 

Fire  insurance.  Iksubancf:. 

Liability  of  parent  for  injury  caused  by  fin> 
started  by  child.    I'abent  and  Child,  $  13. 

Ijoss  of  or  injury  to  goods  stored.  Warehouse- 
men, S  24. 

Municipal  fire  department.    Mi'.vinpAL  CoR- 
POHATIOKS.  fiS  lt>3-2()2. 
Regulations  for  prevention  of  and  protec- 
tion against  fire.    Municipal  Cobpoba- 
TIONS.  i  603. 
Rights  as  l>etwe«n  vendor  and  purchaser  ou 
destruction  of  property  by  fire.    Vendob  and 
PURCHASEB,  I  203. 


I  7.   CItU  Uabilltr  for  wUU«l  or  erim- 
Inal  bsmiac  or  settiBs  A**. 

Civil  liability  for  Injuries  from  fires  caused 
by  negligence  in  general,  see  Neoligence, 
121. 

Civil  liability  for  injuries  from  fires  caused  by 
operation  of  railroad,  see  Railboadb,  {$  453- 
48a 


W    (Sap.  1877) 

The  general  dcninl.  in  an  action  for  dam- 
ages for  maliciouely  burning  a  bam,  does  not 
admit  evidence  of  the  general  good  character  of 
defendant— Gebhart  v.  Burkett,  57  Ind.  378, 
2C  Am.  Rep.  Gl. 

For  Cases  fbom  Other  States, 

See  23  Cent.  Dio.  Fires,  I  5;  15  Cent. 

Dig.  Damag.  i  204. 
See,  also,  19  Cyc  pp.  970-983. 


FIRMS. 

See  Pabtrership. 

FIRST  DEGREE. 

nemmt  of  murder  in  first  degree,  see  Houi- 
cidb,  U  21-23. 


FISCAL  MANAGEMENT. 

See— 

ConNTlBS,  II  140-190. 

KfUNIOIPAL  COBPORATIONS,  H  S59-10<X>. 

ScuooLs  AND  School  Distbicts,  H  90-111. 
States.  |§  liri-167. 
Towns,  {|  40-01. 
United  States,  ||  70-00. 
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Scope-Note, 

[INCLUDES  anlmalB  Inhabiting  the  water;  r^nlatloiw  for  their  preserTatlon ;  and 
ntnre  and  Incidents  of  rlgbts  of  fishery. 

{EXCLUDES  aataing  on  Sunday  (see  Sundavh  For  complete  list  of  matters  excluded. 
Me  croBS-ref erences,  postj 

Analysis, 

§  1.  Nature  of  property. 

§  8.  Power  to  protect  and  regulate. 

§  9.  Constitutional  and  statutory  provisions. 

§  14.  Penalties  for  violations  of  regulations. 

§  13.  Criminal  prosecutions. 


Cross-Ref erences. 


Ortainty  of  statnte  tegnlating  catching  of. 
Statutbs,  i  47. 


Gaub. 

Rights  of  fislipiy  as  vested  rights.  Constitu- 
tional Law,  i  03. 


I  1.   Natwe  of  proi^riy. 

[a]  Fish  are  fere  natune,  and,  as  far  as  any 
risht  of  property  ia  them  can  exist,  it  is  in 
the  public,  or  is  common  to  all,  until  they  are 
taken  and  reduced  to  actual  possesHion. — 
(Sup.  1868)  Gentile  v.  State,  29  Ind.  409: 
tIMCll  State  r.  Lewis,  134  Ind.  250,  33  N.  E. 
Vm,  20  L.  R.  A.  52. 

Foa  Cases  fbou  Otheb  States, 
See  23  Cent.  Dig.  Fish,  |  1. 
See,  also,  10  Qre.  p.  987. 

\  8.  Paver  to  protest  amd  reswlatok 

[a]  (Sep.  UBS) 
Rev.  St.  {  2117,  making  it  a  misdemean- 
«r  for  any  one  to  have  in  Us  poaaeiMion  a 
fill  net  or  seine,  except  in  certain  cases,  which 
ire  particularly  specified,  and  prescribing  a 
penalty  therefor,  is  a  constitatlonal  exercise 
of  the  police  power.— State  t.  Lewis,  134  Ind. 
SiO,  33  X.  E.  1024.  20  L.  R.  A.  B2. 

[bl  (Sap.  1897) 
Act  April  14,  1881  (Acts  1881,  p.  174),  as 
ioended  by  Act  Jiarch  5,  1889  (Acts  1889,  p. 
102;  Bums'  Rct.  St.  1894,  §  2229),  imposing 
a  fine  on  one  who  takes  fish  in  certain  month!) 
frutn  water  mentioned  with  a  gig,  or  other  in- 
stnimenta  named,  and  making  it  a  misdemefln- 
or  to  pomess  any  gill  net  or  seine,  etc.,  is 
valid  as  a  police  regulation.— Lewis  r.  State,  47 
.N.  E.  (iT.'..  148  Imi.  .'i4«. 

For  Cases  from  Otiikb  States, 
See  23  Cent.  Dig.  Fish.  §  10. 
See,  also,  19  Cyc.  p.  1014;  note.  39  U  R. 
A.  581 :  note,  2.1  Am.  St.  Rep.  8:t8. 


i  0.   GoBstitntlonal  and  ttatatory  pro- 
Tlsiona. 

Deprivation  o£  property  without  due  process  of 
law,  see  Constitutional  Law,  |  27S. 

Ix>cal  and  special  laws  relating  to  protection  of 
fish,  see  Statutes,  %  76. 

Subjects  and  titles  of  acts,  see  Statutes,  i 
107. 

[a]  (S«p.l868} 

The  exception  from  the  fish  law  (SesH. 
Acts  1867,  p.  128)  of  the  St.  Joseph  river  does 
not  apply  to  the  St.  Joseph's  of  the  Maumec, 
but  only  to  the  one  rising  in  the  state  of  Mich- 
igan and  running  through  the  northern  part 
of  the  counties  of  Ellchart  and  St.  Josepih,  and 
thence  returning  Into  Michigan.— Gentile  t. 
State,  20  Ind.  409. 

[b]  (Sap.  mi) 

2  Rev.  St.  1876,  p.  481,  providing  for 
the  protection  of  Bsh,  and  prohibiting  their 
taking  durint;  certain  months,  is  not  uncon- 
atitutional.— Stuttsman  t.  State,  57  Ind.  119. 

Fob  Cases  fhom  Other  States. 

See  23  Cent.  Dig.  Fish.  Sl  17,  18. 
See.  also,  19  Cyc.  p.  1019;  note,  1  L.  R. 
A.  (N.  S.)  752. 

1 14.  Penalties  for  violatloms  of  recBla- 
tlons. 

M  (Sup.  1S7T) 
2  Rev.  St.  1870,  p.  481,  §  1.  prohibits,  un- 
der penalties,  the  taking  of  fish  with  gig  or 
spear  at  any  time  between  March  and  Decem- 
ber. Held,  that  an  affidavit  t>efore  a  justice 
of  the  peace  charging  tlie  defendant  with  tak- 
ing fish  with  a  spear  "on  or  about"  a  certain 
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day   Id   April  was  snffident— Stattwnan  t. 

State,  sr  iDd.  119. 

Fob  Gasbb  fbou  Other  States,  t 
Skb  23  Gent.  Dio.  Fish,  H  25,  26. 
See,  alao,  Id  Cjc  pp.  1021^1024. 

i  IS.  OrimlMal  proMOBtlena. 

M    (Sup.  1910) 

An  indictment  for  polluting  a  stream, 
charging  merely  that  filth  and  oSel  "destroyed 
'animal  lif«"*  thereiOt  does  not  charge  an  of- 


fense under  Bams*  Ann.  St.  1908,  {  2546,  mak- 
ing it  unlawful  to  pollute  water  so  sa  to  in- 
jure or  destroy  fisb.— United  States  Board  Jk 
Paper  Co.     State,  91  N.  B.  953. 

Fob  Oases  fboh  Other  States, 

See  23  Gent.  Dia.  Fish,  H  27-30. 
See,  alao.  19  Gyc  pp.  1020-l(l8a 

FITNESS. 

Warranty  as  to,  see  Sales,  |  278. 


FIXTURES. 


Scope-Note, 

[INCLtJDBB  diatMa  alltzed  or  annexed  to  real  propertj ;  and  rights  and  Itabllltlfla  to 
respect  of  sndi  flxtures  Inddeot  to  or  affected  hj  particular  estates  or  Interests  In  ths 

realty. 

[BXCLTJDES  dlstiDction  between  real  and  peraonal  property  In  general  (see  Propertj/U 
For  complete  list  of  matters  excluded,  see  cross-reference  post] 


'Analysis. 

1.  Nature  and  re(]uisite3  of  conversion  into  realty  in  generaL  ' 
4.  Intent  in  making  annexation. 

6.  Mode  and  sufficiency  of  annexation. 

7.  Actual. 

13.  Between  landlord  and  tenant  and  their  privies. 

14.  In  general. 

15.           Trade  fixtures. 

§  16.           Agricultural  fixtures. 

§  18.  Between  mortgagor  and  mortgagee  of  land  and  their  privies. 

§  19.           Mortgagee  of  land  and  mortgagee  of  chattels. 

I  20.  Mortgagee  of  land  and  vendor  or  vendee  of  chattels. 

I  21.  Between  vendor  and  purchaser  of  land  and  their  privies. 
•  §  25.  Between  owner  of  land  and  trespasser. 
§  27.  Agreements. 

§  28.  Rights  and  remedies  of  creditors  and  purchasers  at  executbn  sales. 
§  30.  Removal. 

§  31.           In  general. 

§  32.   Time  and  manner  of  making. 

I  33.   Waiver  or  loss  of  right 

§  34.  Wrongful  removal. 

§  35.  Actions  relating  to  fixtures. 


Cross-References. 


8«e— 

Compensation  for  Bxtnres  <m  ap^opriatim  of 
hmd  for  public  nae.    Eicinbht  Dokaih.  i 

183. 

Distlnctioa  between  zeal  and  personal  property. 

PaOPBBTT.  H 

Execution  on.   ExecdttoN,  $  2S. 


Lien  for  famishing.  Installing,  or  repairing  fix- 
tnres.  Mechanics'  Liens,  {§  SO-32. 

Mortgage  of.   Chattkl  Mobtoaoes,  i  121. 

Status  of  bnildittgs  and  machinery  as  affected 
by  judgment  of  foreclosure.  Mobtoaoes.  f 
497. 
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8  1.  Nmtiir«  and  veftvlsites  of  ooaver- 
■lon  Into  realtj  Im  ■ea«r«L 

M    (Snp.  1S89) 

The  nature  of  the  articles,  and  the  man- 
CJT  in  which  they  are  affixed,  and  (be  intention 
of  the  party  malting  the  annexation,  together 
with  the  policy  of  the  law,  are  controlling  fac- 
tors  in  determining  whetlier  an  article  which 
may  or  may  not  be  a  fixture  becomes  a  part 
of  the  realty  by  being  annexed  to  the  freehold. 
-Blnkiey  v.  Forkner,  19  N.  E.  753,  117  Ind. 
1T6,  3  L.  R.  A.  33. 

[b]  (App.l»l) 
Tbere  is  no  general  rale  or  test  for  deter- 
minlDK  whether  or  not  an  arUde  personal  in 
nature  has  acquired  the  character  oC  realty  by 
bdns  attached  thereto.  In  each  particnlar  case 
regard  fa  to  be  had  to  the  chattel  Itself,  the 
Injury  that  wonld  result  fropi  Its  remoral,  and 
tiie  Intention  in  plaang  ft  upon  the  premises 
with  reference  to  use  or  ornament — McFar- 
Une  T.  Foley,  60  X.  E.  357.  27  Ind.  App.  484, 
87  Am.  St  Rep.  264. 

Fon  Cases  from  Other  States. 
Ses  23  Cent.  Dig.  Fixt  ||  1,  6. 
See,  also.  19  Cyc.  pp.  1085.  1036. 

I  4.  Imtont  Im  mahlMg  mMmmmmUatL 

M  (Svp*  1979} 
A  stationary  mill  belonging  to  two  part- 
ners  jointly,  placed  under  a  temporary  ^ed 
on  the  real  estate  for  manufacturing  purposes 
and  Qzed  in  the  aotl  1^  means  of  posts,  does 
not  conatitute  a  part  of  the  realty,  If  treated 
by  such  owners  as  personalty.— Toung  t.  Bax- 
ter, 55  Ind.  188. 

[b]    (Sap.  1SS3) 
SawmlllH  and  gristmills  are  not  necessarily 
real  estate.    Whether  they  are,  or  not,  depends 
on  drcumstances  and  on  the  intentions  of  the 
parties.— Price  t.  Malott,  85  Ind.  266. 

Fob  Cases  fbom  Otheb  States, 
Sec  23  Gent.  Diq.  Fixt  fi|  3,  6. 
See,  also,  19  Cyc.  pp.  1045-104& 

I  6.  Mode  and  awBoloBer  o^  uuftentloM. 

Foa  Cases  fhou  Otrei  States. 
See  23  Cent.  Dig.  Fixt  |i  7-14. 
See,  also,  19  Cyc  pp.  104O-104S.  ■ 

I  7.  —  AotvmL 

[a]  {S«».1S32) 
A  cardlog  machine  situated  in  a  building 
erected  for  the  purpose  of  carrying  on  carding, 
ready  to  be  put  in  operation,  and  standing  on 
the  6oor  in  its  usual  place  of  operation,  but  not 
&stened  to  the  tmildiug,  is  personal  property, 
and  subject  to  an  execution  issued  by  a  justice 
of  the  peace.— Taffc  t.  Waniick.  8  Blaclif,  111, 
23  Am.  Dec.  383. 

Cb]    (Sop.  1S6B) 

A  tiotise,  standing  partly  upon  a  street, 
will  be  considered  personal  property,  DOtwith- 

TUa  IHcart  is  eempUod  em  tke  Key.V 
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standing  the  claim  that  It  was  permanently 
affixed  to  an  adjolaing  house,  which  was  part 
of  the  realty.— Foy  t.  Reddick,  31  Ind.  414. 

[c]    (Sup.  im.) 

A  line  shaft,  cninecting  a  stave  machine 
erected  under  an  adjoining  shed  with  a  grist- 
mill, so  that  it  Min  be  run  by  the  engine  in  the 
mill,  and  bong  from  a  joist  in  the  mill  Is  not 
a  fixture.— Balliett  v.  Humphreys,  78  Ind.  888. 

For  Cases  from  Other  States, 
See  23  CknT.  Dio.  Fiit.  f|  7-13, 
See,  also,  10  Cyc.  pp.  1040-1042. 

S  13,  Between  landlord  and  tenant  and 
tkelp  privies. 

Waiver  of  right  to  remove,  see  poet,  {  33. 

Fob  Cases  raou  Otheb  States. 

See  23  Cent.  Dig.  Fixt  H  22-31. 
See.  also,  19  Cyc.  pp.  1065-1068;   note,  1 
U  R.  A.  (N.  8.)  1192:   notes,  U  Am. 
Dec.  241,  69  Am.  Dec.  508. 

S  14.  ^—  In  seneraL 

[a]  fSup.  im) 

The  wife  of  a  tenant,  after  the  expira- 
tion of  his  tenancy,  sued  the  owner  of  the 
land  for  an  alleged  conversion  of  a  bouse  situ- 
ated thereon.  At  the  trial  she  showed  that 
she  had  purchased  the  house  from  a  former 
tenant,  after  his  tenancy  had  expired.  Held 
insufficient  to  establish  her  title  as  against 
the  owner  of  the  land,  who  had  no  knowledge 
of  such  purchase;  there  being  no  privity  of 
contract  between  her  and  such  owner.— <3riffin 
V.  Ransdell,  71  Ind.  440. 

Aa  between  landlord  and  tenant,  a  dwelling 
house  upon  land  Is  part  of  the  realty ;  and  a 
person  claiming  it  to  be  personalty  must  show 
some  fact  changing  its  character  to  personal 
proper^.— Id. 

[b]  (Sap.  im) 

A  tenant  may  remove  fixtares  and  im- 
provements erected  for  his  own  use  at  any  time 
during  the  tenancy,  and  afterwards  by  agree- 
ment, and,  where  sach  right  to  remove  exists, 
they  are  treated  aa  peisonal  property.— Price  T. 
Malott,  86  Ind.  266. 

For  Cases  fboh  Otheb  States, 

See  23  Cent.'Dio.  Fixt  H  22,  20. 
See,  also,  19  Cyc.  p.  1066. 

S  15.         Trade  flxtnres. 

Removal,  see  post,  i  32. 

[a]    (Snp.  1864) 

On  failure  of  a  parol  contract  to  purchase 
the  undivided  one-half  of  land  upon  which  the 
prospective  purchaser  had  erected  a  mill,  the 
relation  of  landlord  and  tenant  is  created,  giv- 
ing the  tenant  the  right  to  remove  fixtures 
erected  by  him  for  the  purposes  of  manufacture, 
even  in  the  absence  of  a  special  contract — 
Tater  v.  Mullen,  23  Ind.  662. 
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[b]  (A|ip.lB09) 

MachiDPiT  and  flztures  placed  on  realty 
leased  for  fia»  and  oil  purposes  did  not  becoine 
I>ennanent  fixtures  nor  parts  of  the  freeliold  by 
reason  of  aiich  annexation  ax  was  net-PRsary 
to  develoji  the  pi-emises  nccoritine  to  the  terms 
of  the  lease,  and  the  title  to  such  machinery 
and  fixtures  did  not  vest  in  the  lessor  on  for- 
feiture of  the  lease— I'erry  v..  Acme  Oil  Co., 
KS  N.  E.  sr.i). 

For  Cases  fbo«  Otiikr  Statks. 
See  23  Cest.  Dio.  Fist.  H 
See,  also,  19  Cyc.  p.  lOOTi. 

M6.  ^—  Aciionltnral  flztnrM* 

[a]    (Snp.  1855) 
A  pump,  placed  in  a  well  by  a  tenant, 
may  be  removed  by  hira  at  the  espiralion  of 
his  torm. — McCracken  v.  I  lall,  7  Ind.  30. 

For  t'A.sh-s  tnoM  Othkr  Statks. 
See  23  Cent.  Dig.  Fixt.  $  30. 
See,  also,  19  Cyc.  p.  Whu 

§  1 8.  Between  mortsacor  axd  mortgaBee 
of  land  and  tholr  priviei. 

[a]  (Sap. 

A  Rteam  engine,  erected  in  a  i>ermaiieut 
manner  in  a  lanyard,  to  facilitate  tlie  process 
of  tanning,  and  used  there  for  such  iiurposp 
for  two  or  three  years,  but  which  conhl  l»c 
removed  without  injury  to  the  building  witli 
whioh  it  was  conuecled  by  Lrnces,  was  held  to 
1k'  a  fixture,  and  to  pass  by  a  mortgflKC  of  the 
land  on  which  it  was  erected  to  the  mfn-tsagfc. 
-  SiHirks  V.  State  Bank,  7  Blackf.  4«y. 

[b]  (Sup.  1861) 

A  mortgase  of  a  biiildinic  used  for  manu- 
facturini;  purjioses  cavrien  the  fixtures  used 
tlici-ein.— Millikin  v.  ArmstronR.  17  Ind.  4.">(J. 

[c]  (Sail.  ISTl) 

,\Incbinery  put  in  a  mill  after  tlic  execu- 
tion of  a  uiortKage,  to  sui)i>ly  the  plncc  of  old 
and  worn-out  artich's.  Im'couh's  a  part  of  tlie 
realty,  and  is  subject  to  the  lien  of  the  mort- 
fface.— Bowen  v.  Wood,  3ri  Ind.  2(iS. 

[d]  (Sap.  1ST8) 

That  8  mill  was  iiersonal  property,  and 
not  subject  to  a  nmrtsnKe  ou  the  lands,  is 
sulfi<-ieQt1y  shown  by  an  aTOrineiit  that  when 
the  mortgage  was  executed  the  morttiaeed  lands 
had  upon  ihem  a  portable  steam  sawmill,  boiler, 
engine,  and  other  attaclimentit,  which  were 
[lersonal  proiierty,  and  were  always  so  tn'atcd. 
and  had  been  from  time  to  time  moved,  and  were 
attached  to  the  lauds  only  so  far  as  necessary 
to  steady  the  machinery  of  the  mill,  and  could 
be  removed  without  injury  to  the  realty,  and 
that  such  mill  and  fixtures  were  not  included 
in  the  mortgage.— Taylor  v,  Watklns,  ti2  Ind. 

mi. 

Fob  Cases  from  Other  Statks, 
See  23  Cent.  Dig.  Fixt,  §S  32-40. 
See.  also,  1ft  Cyc.  pp.  l(Xtl-10ii4:  note.  13 
Am.  St.  Rep.  153. 


§  19.  —  Kortcacm  of  lamd  mmA  vart- 
B«C«e  of  okattels. 

[a]    (Sop.  1SE9) 

Where  one  purchasing  machinery  gives 
a  chattel  mortgage  for  its  price,  and  orally 
agrees  tliat  it  shall  be  treated  as  personalty 
until  paid  for,  and  the  realty  to  which  it  is 
aftei-wards  attached  by  him  would  not  be  in- 
jured by  itB  removal,  the  machinery  will  be  con- 
sidered as  personal  property,  as  againat  a  prior 
mortgnitee  o£  the  realty.— Binkley  v,  Forkner. 
117  Ind.  170,  19  N.  E.  753.  3  L.  R.  A.  33. 

Where  a  vendee  of  machinery  gives  a  chat- 
tel mortgage  for  its  price,  and  orally  agrees 
tliat  it  shall  be  treated  as  personalty,  it  will 
lie  so  considered,  as  against  a  subsequent  mon- 
sagee  of  the  realty,  whose  mortgage,  after  de- 
scribing the  land,  provides  that  the  mortgagor 
also  mortgages  and  warrants  all  machinery, 
[larticularly  enumerating  it,  and  that  none  of 
the  same  shall  be  i-emoved  until  the  mortgag<.> 
is  paid.— Id. 

For  (!'.\sks  from  Otiieb  States. 

See  23  Cknt.  Dig.  Fixt.  §§  42.  43. 

§  20.           Morteaee«  of  land  and  Teador 

or  vendee  of  chattelfl. 

[a]  (Sap.  istir.t 

Where  a  mill  is  built  upon  land  of  another 
under  an  express  contract,  by  which  it  was 
10  be  the  sole  property  of  tlie  builder  until  a 
judgment  whicli  was  a  lien  upon  the  land 
should  be  paid  by  the  owner,  the  builder  has 
a  right  to  remove  the  mill  after  a  sale  of  the 
laud  on  an  execution  issued  upon  such  judg- 
ment.—Yaler  V.  Mullen,  24  Ind.  277. 

[b]  (Sap.  1881) 

After  mortgaging  certain  mill  property,  A. 
placed  machiuerj-  therein,  secured  simply  by 
cleats,  under  agreement  with  the  owner  of  tlie 
machinery  to  use  it  for  00  days,  and.  if  sat- 
isfactory, to  pay  for  it  then.  At  the  expira- 
tion of  the  time  lie  refused  to  pay  therefor ; 
and,  upon  a  suit  by  the  mortgagee  to  foreclose, 
held  that,  as  against  the  owner  thereof,  the 
machinery  was  a  fixture. — Hamilton  t.  Hunt- 
ley, 78  Ind.  321,  41  Am.  Rep.  503. 

A  party  in  possession,  but  not  the  owner, 
of  a  flouring  mill,  was  permitted  by  manu- 
facturers of  machinery  to  put  in  and  anaex 
lo  it  in  a  temporary  manner,  as  to  admit  of 
removal  without  injury  to  the  mill,  certain 
machinery,  which,  if  found  satisfactory  after 
iHf  days'  rrial,  was  to  become  his  proi>erty  up- 
on giving  notes  for  the  price,  and  in  event 
of  his  acceptance  of  the  machinery.  Hrid  that. 
as  between  the  manufacturers  and  the  prior 
mortgagees  of  the  mill,  the  machinery  was  a 
fixture  and  part  of  the  real  estate  subject  to 
the  mortgages.— Id. 

[c]  (Sap.  18S4) 

If  the  owner  of  mortgaged  land  on  which 
is  a  mill  buys  machinery  for  the  mill,  and  ao 
attaches  it  that  it  becomes  a  part  of  the  realty. 

it  I>ecomefi  subject  to  the  mortgage,  notwitb- 
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■tandinc  an  asreement  between  the  mortgagor 
and  the  seller  of  the  machmery  that  title  to 
it  shall  Dot  pass  until  it  is  paid  for.— Baas 
FooBdrr  St  Machine  Works  v.  Gallentine,  99 
iDd.  525. 

For  Cases  ikom  Otdeb  States, 
Ses  23  Cert.  Dio.  Flxt.  H  44-46. 

1X1.  Betweea  Taador  amd  pimkaaer  of 
laad  and  their  prlvlM. 

W     (S«p.  1871) 

Between  grautor  and  grantee,  the  role 
allow ini;  remOTal  of  fixtures  is  less  liberal 
than  as  towards  tenants.  Wbere  land  !s  sold 
and  conveyed,  having  situate  upon  and  attach- 
ed and  affixed  to  it  a  steam  sawmill  and  ma- 
chiner7,  if  there  is  no  reservation  of  the  mill 
and  machinery,  they  will  be  regarded  as  a 
part  of  the  realty,  and  will  pass  to  the  grantee 
by  the  conveyance.— I'ea  t.  Pea,  35  Ind.  387. 

[b]    (SB*.  1878) 

A.  sold  to  B.,  wlthont  resen-ation,  a  tract 
of  land  on  Which  he  had  placed  a  cane  mill, 
whidi  was  fixed  to  the  ground,  and  afterwards 
sold  the  mill  to  C.,  who  gave  his  note  to  A. 
for  the  purchase  money.  B.,  on  taking  pos- 
snsion  of  the  property,  refused  to  allow  C. 
to  remove  the  milL  Held,  that  the  mill  passed 
with  the  land  to  B.— Kennard  v.  Brongh,  G4 
Ind.  23. 

[C]    <App.  1904) 

Where  a  person  puts  machinery  in  a  pa- 
per mill  on  his  land,  -  which  machinery  is  es- 
■Mitial  to  the  use  he  makes  of  the  land,  with 
the  intention  that  it  shall  remain  there,  the 
macfaiaery  is  a  fixture  and  passes  with  the 
land  nnder  an  ordinary  conveyance  thereof. — 
White  V.  Cincinnati,  R.  &  M.  B.  R.,  34  lod. 
App.  71  N.  B.  276. 

W    (App.  1906) 

As  a  general  rule,  a  structure  erected  by  a 
pordiaser  of  land  who  was  in  possession  but 
has  not  obtained  title  cannot  be  removed  with- 
oat  the  consent  of  the  vendor.- Union  lov.  Co. 
T.  McKinney,  74  N.  E.  1001.  85  Ind.  App.  594. 

Foa  Cases  vbou  Onnca  States. 
See  23  Cent.  Dio.  Fixt.  SS  47-56. 
See,  also.  19  Cyc  pp.  1059-lUOl. 

iS5.  Between  owner  •£  land  and  tres- 
passer. 

[a]  (App.  1898} 
Where  a  house  is  erected  on  the  land  of 
an  adjoining  owner  as  a  permanent  fixture  to 
lie  used  for  a  residence,  it  becomes  a  fixture 
to  the  property  of  the  adjoining  owner,  not- 
withstanding the  house  is  merely  set  on  blockK. 
-Dutton  T.  Eoaley,  51  N.  E.  3S0.  21  Ind.  App. 
46,  09  Am.  St.  Rep.  340. 

Fob  Cases  tuom  Otheb  States, 
See  23  Gtvr.  Dio.  Fixt.  %  G. 
See,  also,  19  Cyc.  p.  1055. 


S27.  Asi«raum«i> 

[ft]  (Sap.  1360) 
An  agreement,  made  contemporaneously 
with  the  execution  of  a  mortgage  upon  a  ma- 
chine aliop  and  the  real  estate  upon  wbich  the 
same  was  situated,  together  with  the  "appur- 
tenances," that  the  patterns,  tools,  and  mova- 
ble fixtures  of  said  shop  should  not  be  regarded 
as  real  estate  and  embraced  in  said  mortgage, 
but  shoold  remain  unincumbered  personal  prop- 
erty, is  valid,  may  control  the  character  of 
movable  fixtures  as  to  being  realty  or  person- 
alty, and  subsequent  purchasers  or  mortgagees 
may  be  subject  to  and  have  the  benefit  of 
such  agreement.-— Fredeii<^  v.  Devol,  15  Ind. 
357. 

[b]  (Sup.  18«5) 
A.  erected  a  mill  on  land  owned  by  an- 
other, under  a  parol  contract  that  if  the  owner 
should  pay  off  a  certain  judgment  which  was 
a  lien  on  the  land,  and  should  then  convey  to 
A.  an  undivided  half  of  the  land,  he,  the  own- 
er, should  have  one-half  of  the  mill.  Until  the 
judgment  was  paid,  the  mill  was  to  remain 
the  individual  property  of  A.  The  owner  of 
the  land  failed  to  pay  the  judgment,  and  it 
was  sold  under  an  execution.  Held,  that  A. 
had  acquired  no  interest  in  the  land  as  a  pur- 
chaser, and  his  right  to  remove  the  mill  did 
not  depend  on  the  law  in  relation  to  fixtures 
erected  by  him  as  tenant,  but,  on  the  contract, 
by  virtue  of  which  he  acted.— Tater  v.  Mullen, 
24  Ind.  277. 

tc]    (Sap.  1876) 

Under  2  Rev.  St.  1876,  p.  3."i4,  aulhoriz- 
ing  a  defendant  In  execution  to  claim  his  ex- 
emption in  either  real  or  personal  property, 
where  a  stationary  mill  belousing  to  two  per- 
sons bad  been  affixed  to  the  real  estate  of  one 
of  them  for  manufacturing  purposes,  under  a 
temporary  shed,  under  an  agreement  with  the 
judgment  creditor  having  a  lien  on  the  land 
that  it  should  be  treated  as  perttoiinlly,  where 
an  execution  against  the  owner  of  such  real 
estate  is  levied,  he  may  demand  that  such  real- 
ty may  be  set  off  to  him  as  exempt  by  an  ap- 
praisement, without  regard  to  any  interest  he 
may  have  in  such  mill,  where  the  value  does 
not  exceed  the  sum  of  $300.  which  sum  under 
the  law  is  exempt.— Young  v.  Baxter,  55  Ind. 
18S. 

[d]    (Snp.  1893) 

Under  an  agreement  to  famish  water  to 
a  mill  on  condition  that,  if  the  water  rent  be 
not  paid,  the  water  company  may  enter  on  the 
premises,  shut  off  the  water,  and  take  and  hold 
possession  of  the  machinery  and  fixtures  until 
it  is  paid,  from  the  nature  oC  the  controet,  the 
machinery  and  fixtures  must  remain  personal 
property  as  between  the  parties  to  the  contract. 
—St  Joseph  Hydraalie  Co.  v.  Wilson,  33  N.  K. 
113,  133  Ind.  465. 

M    (App.  l»2) 

Where  one  erects  a  flour  mill  on  lenRorl 
premises,  and  fits  it  with  machinery,  etc-.,  ami 
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the  same  may  be  removed  withoat  permanently 
iajuring  the  freehold,  be  baTin^  the  ri^t  of 
removal,  the  mill,  etc.,  is  persoaalty,  and  rab- 
ject  to  mortgage  as  sucb.— Gordon  v.  Miller,  63 
N.  R  774,  28  Ind.  App.  612. 

Fob  Cases  frou  Other  States, 

See  23  Cent.  Did.  Fixt  H  5,  22,  26,  44, 
45,  54. 

See,  also,  19  Gyc.  pp.  1018-1064;  note,  19 
G.  a  A.  441. 

IS8.  Bickts  mmA  nmedlM  «f  flrediton 
aad  pmrehaMn  at  ezMmtioH  mIbs. 

Levy  of  execution,  see  ExsounOH,  {  26. 

[a]  (Snp.  1876) 

The  fact  that  mill  machinery  belonging 
to  two  persons  was  attached  to  realty  belong- 
ing to  one  of  them,  without  the  agreement  of 
a  judgment  creditor  having  a  judgment  lien 
upon  such  land  that  it  should  be  treated  as 
personalty,  will  not  give  to  the  latter  the  right 
to  treat  it  as  a  part  of  the  realty,  where  the 
owners  of  such  machinery  treated  it  as  per- 
sonalty, and  it  can  be  removed  without  injury 
to  the  realty.— Tounc  v.  Baxter,  55  Ind.  188. 

[b]  {Sap.  1BS9) 

Where  the  detachment  of  articles  annexed 
to  realty  will  occasicHi  no  damage  to  the  realty, 
a  lien  on  them  may  be  enforced  by  court  of 
equity  in  the  same  degree  as  if  they  had  re- 
mained chattels  according  to  the  agreement, 
but,  if  the  detachment  would  occasion  diminu- 
tioD  in  the  value  as  it  would  liave  stood  had 
the  detachment  not  been  made,  then  the  depre- 
ciation must  be  made  whole  and  the  rights  of 
the  parties  adjusted  by  the  chancellor  accord- 
ing to  the  equity  of  the  case.— Binkley  v.  Forlt- 
ner,  10  N.  E.  753,  117  Ind.  176,  3  L.  R.  A. 
33. 

Fob  Cases  fboh  Other  States. 

See  23  Cent.  Dig.  Fixt.  IS  58,  60;  80 

Cent.  Dig.  Judgm.  8  1338. 
See,  also,  10  Gyc  pp.  1072-1076. 


130.  Removal. 

Fob  Cases  fbou  Other  States, 
See  23  Cent.  Dig.  Fixt.  H  62-C6. 
See,  also,  10  O^e.  ppi  1060-1071. 

i  31.         la  ceaeral. 

[a]  (Sap.inS) 

Where  a  house  on  certain  land  conveyed 
to  defendant  t>elonged  to  plaiutiff,  a  stranger  to 
the  title  to  the  land,  a  reservation  thereof  in 
the  deed  conveying  the  land  to  defendant  was 
unnecessary  to  enable  plaintiff  to  remove  it.— 
Adams  t.  Tully,  73  N.  E.  695,  164  Ind.  292. 

Fob  Cases  ntoH  Other  States, 
See  28  Gent.  Dio.  Fixt  f  62. 
See,  also,  10  Cyc.  p.  1060. 


|3S,  Tiaie  mmA  mmvter  of  maMag. 

M  (BBP.1ST3) 

The  right  of  a  tenant  to  remove  trade 
fixtures  put  by  bim  into  the  leased  building 
must  t>e  exercised  dnring  the  term  of  the  lease, 
or  during  such  further  period  as  the  tenant  may 
lawfully  and  rightfully  remain  in  possession, 
lie  can  remove  them  after  a  voluntary  sur- 
render of  the  premises,  or  lawful  eviction  there- 
from, only  with  the  assent  of  the  landlord.— 
Allen  V.  Kennedy,  40  Ind.  142. 

[b]  (Snp.  ISOS) 
Plaintiff  erected  a  house  on  real  estate  be* 
longing  to  defendant's  grantor  under  an  agree- 
ment that  it  should  be  personalty,  and  that 
plaintiff  should  be  entitled  to  remove  it  De- 
fendant, on  purchasing  the  property,  had  notice 
that  the  bouse  was  personalty,  and  that  it  was 
in  the  possession  of  and  owned  by  plaintiff,  and 
agreed  that  plaintiff  might  remove  it  within  six 
months  if  defendant  did  not  purchase  it  Held, 
that  plaintiff  was  not  twund  to  remove  the 
house  t>efore  expiration  of  his  tenancy,  but  was 
entitled  to  remove  it  within  the  six  months 
specified,  or,  in  the  absence  of  such  agreement 
within  a  reasonable  time  after  the  conveyance 
of  the  land  to  defendant.— Adams  t*  Tally, 
73  N.  E.  505,  164  Ind.  292. 

[C]    (App.  1W9) 

Where  an  oil  and  gas  lease  authorized  the 
lessor  to  remove  its  fixtures  "at  any  time."  such 
right  was  not  unlimited  as  to  time,  but  the 
lessee  was  only  entitled  to  remove  within  a  rea- 
sonable time  after  the  expiration  of  the  lease. 
—Perry  v.  Acme  Oil  Co.,  88  N.  E.  850. 

For  Cases  from  Otheb  States, 
See  23  Cent.  Dig.  Ffxt  SS  63,  65. 
See,  also,  10  Cyc.  p.  1071 

g  33.         WaWev  or  Icms  of  sight, 

[a]  (Sup.  18TZ) 

The  general  rale  is  that  the  tenant  mnst 
remove  fixtures  put  up  by  him  before  he  quits 
the  possession  on  the  expinti<m  of  his  lease.  If 
not  removed  during  the  term,  they  become  the 
property  of  the  landlord.— Gromle  t.  Hoover, 
40  Ind.  40. 

[b]  (Sap.U») 

Since  a  tenant's  rl^t  to  remove  a  dwelling 
constructed  by  him  on  leased  land  is  restricted 
to  the  duration  of  bis  tenancy,  if  he  fails  to 
remove  It  before  the  expiration  of  the  tenancy 
the  dwelling  becomes  a  part  of  the  freehold, 
and  vests  absolutely  in  the  owner  hereof.— 
Oriffin  T.  Bansdell,  71  Ind.  440. 

Cc]  (Snp.  1SS6) 
A  lessee,  who  erects  on  the  demised  prem- 
ises a  bollding  which  be  has  a  ri^t  to  remove, 
renonnces  tliat  tight  by  surrendering  his  lease* 
hold  interest  to  the  lessor  without  reservation ; 
and  the  right  Is  not  revived  by  Us  subsequently 
taking  another  lease  of  the  same  premises 
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from  the  same  leasor.— Heddericb  v.  Smitli,  103 
Ind.  20B.  2  N.  E.  315.  53  Am.  Rep.  609. 

Fob  Cases  fbom  Othee  States, 

See  23  Gbnt.  Dig.  Fizt  H  84,  65. 

134.  —  W»»cfU  Tmmvral. 

Fence  and  stakes,  onlawfnlly  taken 

and  retained  hy  a  wrot^oer,  when  used  by 
him  in  the  oonstrocUon  of  a  fence  apon  his 
real  estate,  therein  become  part  of  the  real- 
ty.—Ricfcetts  T.  Dorrel,  55  Ind.  470. 

Fob  Cases  fboh  Otheb  States, 
See  23  Cent.  Dig.  Fixt.  |  66. 
8ee»  also.  19  Ore  1070. 

f  3S.  AetloMs  relstisc  to  flxtvres. 

Gronnds  for  demorrer  to  pleading:,  see  Plead- 
ine,  I  104. 

Oral  asreement  affecting  acreement  relating  to, 
•ee  Etidbkge,  i  441. 

M  USo) 

Fixtures  left  by  the  tenant  at  the  eipira- 
tioD  of  his  term  will  be  presumed  to  have 
been  abandoned;  bat  that  presamption  may 
be  rebntted  by  proof  of  an  oral  agreement  by 
which  be  was  to  hare  the  right  of  removal  at 
a  subsequent  dayw— McCracken  t.  Hall,  7  Ind. 

n. 

p>]  (S«p.i8eo) 

A  builder,  who  had  erected  a  house,  find- 
ing that  a  mistake  bad  been  made  in  the  lots 
npon  which  it  was  to  be  erected,  and  which 
were  to  be  taken  in  payment,  sold  the  hoase 
and  removed  it  to  a  lot  of  the  purchaser,  plac- 
ing it  Mpon  a  permanent  brick  foundation. 
Held,  that  an  action  for  the  recovery  of  the 
house  would  not  lie,  since  it  has  t>een  made 
a  fixture  by  annexing  it  to  the  land  of  the 
purchaser.— Reese  v.  Jared,  15  Ind.  142,  77  Am. 
Dec.  SS. 

A.  employed  B.  to  build  a  honae,  and, 
after  it  was  erected  and  finished,  B.,  without 
the  knowledge  or  consent  of  A.,  sold  it  to  C.  and 
moved  it  npon  his  (C's)  land,  where  it  was 
set  npon  a  permanent  brick  foundation.  Suit 
by  A.  to  recover  possession  of  the  house.  Held, 
that  the  recovery  should  have  been  for  the 
value  of  the  house,  and  not  for  the  house  it- 
self.—Id. 

rc]    (Sap.  Utt) 

Replevin  will  lie  for  the  recovery  of  a 
house  removed  from  land  without  the  consent 
o*  the  owner  thereof,  since  it  was  a  fixture 
appurtenant  to  the  land,  of  which  the  owner 
may  be  considered  still  to  retain  constructive 
ponesslon.— Foy  v.  Beddick,  31  Ind.  414. 

In  the  alwence  of  a  conveyance  in  terms 
salBdent  to  cover  a  hoose  as  appurtenant  to 
tbe  lot  oniv^ed.  it  may  be  presumed  that  it 
was  treated  as  personalty  by  the  parties.— Id. 


S  35 

[d]     (Snp.  1371) 

Since  one  who  erects  fiitnres  on  the  land 
of  another  without  a  license  or  right  cannot 
remove  the  same,  where  a  railroad  company, 
without  the  consent  of  the  owner  and  without 
color  of  title,  entered  on  land  and  occupied  the 
same,  building  a  depot  and  hotel  thereon,  it 
is  liable  for  the  value  of  the  land  at  the  time  of 
appropriation,  with  tbe  value  of  tbe  fixtures 
erected  tbere<m.— Graham  v.  Connersville  &  N. 

C.  Junction  R.  Co.,  36  Ind.  463,  10  Am.  Rep. 
56. 

[•]    (Snp.  UT6) 

Fence  materials,  wrongfully  taken  and 
used  in  the  construction  of  a  fence  nptm  real 
estate  belonging  to  tbe  wrongdoer,  cannot  be 
replevied  by  the  owner  as  personal  property, 
dnce  they  liave  become  fixtures.— Ricketts  T. 
Dorrel,  66  Ind.  470. 

An  article  severed  from  the  realty  by  a 
wrongdoer  may  be  replevied  by  the  owner  as 
long  as  its  separate  identity  can  be  ascertained, 
since  it  is  thereby  made  personal  property.— Id. 

tn    (9"P.  1881) 

An  io8tructl<m  that  If  a  line  abaft  used  for 
running  a  machine  in  an  adjoining  shed  from 
the  mill,  where  the  engine  was  located,  was 
bolted  and  fastened  securely  to  the  joists  of  the 
mill,  it  was  a  part  of  the  real  estate  upon  which 
the  mill  was  situate,  was  incorrect,  since  the 
purposes  for,  and  the  circumstauceB  under,  which 
the  line  shaft  was  fastened  to  the  mill  were 
proper  subjects  of  Inquiry  for  the  jury.- Bal- 
liett  T.  Humphrey^  78  Ind.  888. 

[g]  (8ap.ua) 

Where  saw  and  grist  mills  are  erected  by 
the  owner  thereof  on  the  land  of  another,  the 
presumption  is  in  favor  of  their  being  person- 
alty ;  but,  where  only  the  fact  of  one's  owning 
of  such  mills  without  knowing  who  owns  the 
land  on  which  they  are  situated  appears,  the 
facts  must  be  resorted  to  in  order  to  deter- 
mine their  (jbaracter.— Price  t.  Malott,  85  Ind. 
266. 

m  (8ap.uiS) 

When  a  bnllding  ta  erected,  it  Is  prima  fa- 
cie a  part  of  the  land  on  which-  it  stands,  and, 
in  order  to  rebnt  the  presumption  of  law,  a 
state  ot  facta  most  be  shown  to  take  it  out  of 
the  openttliHi  of  tbe  general  rule. — Indianapolis, 

D.  &  W.  B.  Co.  T.  First  Nat  Bank,  33  N.  B. 
G79.  134  Ind.  127. 

[i]  (App.  1900) 
Where  plaintiff  furnished  materials  from 
which  fence  rails  were  made,  which  were  used 
to  erect  a  line  fence  under  an  agreement  be- 
tween plaintiff  and  defendant's  grantors  for  the 
maintenance  of  certain  portions  of  a  fence  as 
authorised  by  Bums*  Rev.  St.  1894,  |  6664, 
and  defendant  tore  down  the  fence,  and  threw 
the  rails  on  his  ground,  wlthont  any  intention 
to  rebnild  It,  plaintiff  was  entitled  to  maintain 
replevin  for  the  rails,  since  by  such  severance 
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(bey  lost  Ihelr  character  as  realty.— Moore  v. 
Combs,  56  N.  E.  35,  24  Ind.  App.  464. 

Ul  (Snp.  IMS) 
Where  it  was  tbe  intention  of  the  parties 
tliut  a  buildiag  on  certain  land  should  be  re- 
:^nled  as  personal  property,  replevin  will  lie 
to  recover  it.— Adams  v.  TuUjr.  73  N.  B.  Wo, 
104  Ind.  292. 

Where  a  nunplaitit  in  teplevin  to  recover  a 
building  alleged  tliat  It  was  peraonal  property,  it 
was  dnfficient  to  overconie  the  presamption  that 
It  was  real  estote,  under  Bams*  Rev.  ijt.  1901,  i 
379,  reQUirins  that,  for  the  purpose  of  deter- 
mining the  effect  of  a  pleading,  its  allegations 
tthall  be  liberally  construed,  with  a  view  to  sub- 
stantial justice.— Id. 

For  Cases  fkom  Otiieb  States, 

See  23  Cent.  Dio.  Fixt.  §g  67-79  ;  42 

Cent.  Dig.  Replev.  §  22. 
See,  also,  19  Cyc.  pp.  1072-1076. 

FLAGMEN. 

At  railroad  crossings,  see  Railboads,  IS  243, 
306-308. 

FLATS. 

See- 
Ownership  and  control — 

Navigable  Watebs,  S§  36,  37. 

Public  Lands,  §}  58-61. 

Watbbs  and  Wateb  Coubses,  i  92. 

FLIGHT. 

Acctised  as  evidence  of  giiilb— 
Cbihinax.  Law,  |  351. 
HouoiDB,  I  174. 


FLOODING  LANDS. 

See— 

Liabilities  of  mine  owners.   Mikes  and  Mxn- 

BBAXB,  I  123. 

Waters  and  Watob  Godbses,  |i  161-179. 

FLOUR. 

Nature  of  contract  to  grind  wheat  Into  flour, 
see  Sales,  |  4. 

FLOUR  MILLS. 

As  flxtotes,  see  FiZTnBBa,  f  27* 

FLOWAGE. 

See  Watebs  and  Wateb  Coubses,  H  1^1- 
179. 

FOAL. 

Effect  ot  sale  ftt  mare  as  to  foal,  see  Sales,  H 
4.  5. 

F.  0.  B. 

Judidal  notice  as  to  meaning  of,  see  Evidence, 
S  16. 

F(ETICIDE. 

See  Abobtion. 

FOLLOWING  TRUST  PROPERTY. 

See  Tbusts,  U  8^^5S. 
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Scope-Note, 

[INOLUDES  regnlatttai  of  manufncture,  sale,  or  use  of  artideB  of  food  and  drink  and 
of  snbBtltiites  and  imitations  thereof;  rights  of  proi>erty  and  traffic  in  unwholesome  or 
adulterated  articles  used  as  food,  etc.;  liabilities  for  injuries  from  the  sale,  uae,  etc., 
thereof;  and  violations  of  laws  relating  to  such  articles,  and  prosecution  and  puDlsbmeut 
tham>f  aa  pnbllc  offenses. 

[EXCLUDES  medlclues  (see  Druygi9U),  Intoxicants  (see  Intowioating  Ltguora),  and 
poisons  (see  Poitons);  regulations  regarding  commodities  as  articles  of  commerce,  more 
particularly  aa  to  commerce  between  the  states,  with  foreign  countries,  etc.  (see  Com- 
merce), and  inspection  for  prevention  of  fraud  or  for  commercial  purposes  (see  /n«pec- 
tton);  and  adulteratiou  ns  a  public  offense  (see  Adultei'tttlon),  For  complete  list  of  mat- 
ters exclnded,  see  cross-references,  post.] 


Analysis, 

§      Statutory  and  municipal  regulations  in  generaL 

§  11.  Violations  of  regulations. 

§  14.    Illegal  sale  or  use. 

§  17.  Criminal  prosecutions. 

§  19.    Preliminary  proceedings. 

§20.           Indictment  or  information. 

§  21.    Evidence. 

I  22.   Trial  and  review, 

Cross-References, 

Bee- 
Act  authorizing  (wards  of  health  to  prepare 
regulations   as    unautborized    delegation  ot 
legislative  powers.     CJoNSTlTUTfOZTAL  Law« 

I  on. 

Uediclnes.  Drugoists. 


tlou  im  (eaeraL 

Sahjects  and  titles  of  acta,  see  Statutes,  f 
107. 

[•]    (Sap.  1901) 

Acts  1899,  p.  180,  provides  that  no  one 
shall,  within  the  state,  manufacture  for  sale, 
offer  for  sale,  or  sell  auy  drug  or  article  of 
food  which  is  adulterated  within  the  meaning 
of  the  act;  and  tbat  whoever  shall  knowingly 
have  in  his  possession,  with  intent  to  ttelt,  any 
substance  injurious  to  health,  shall  be  fined. 
Beld,  that  a  contention  that,  having  possession 
of  adulterated  food  with  ititfut  to  sell  not  be- 
ing enumerated  in  the  prohibitory  section,  the 
atnxing  of  a  penalty  to  such  act  in  a  subse- 
quent section  did  not  render  such  condift-t  un- 
lawful, was  without  merit. — Isenhour  r.  State, 
62  N.  E.  40,  157  Ind.  517,  87  Am.  St.  Rep. 
22& 

[h]    (Sap.  IMS) 
Grimes  act  (I<aws  1905.  p.  713,  c.  ICS)  | 
547,  declaring  punishment  for  selling  unwhole- 


some milk,  is  repealed  by  pure  food  law  (Laws 
1907,  p.  154,  c.  104)  §  3,  which  covers  the  same 
subject,  is  different  and  more  comprehensive  in 
its  terms,  adds  new  offenses,  and  prescribes  new 
penalties  for  those  enumerated  in  the  prior  act. 
—State  V.  Squibb,  170  Ind.  488,  84  N.  B. 

Fob  Cases  fbom  Otiikb  States, 
See  as  Cent.  Dig.  Pood,  {  2. 
See.  also,  19  Cyc.  pp.  1085-1090;  note,  1  L. 

R.  A.  (N.  &)  926,  082;  note.  51  Am. 

Rep.  347. 

S  11.  Vlolatlom  of  roffnlatlons. 

For  Cases  from  Otueb  States, 

See  23  Gbht.  Dig.  Food,  §S  0-14^ 
See,  also,  19  Oyc.  pp.  1001-1090. 

{  14.  —  niogal  aala  ov  we. 

M   (Sap.  USD 

Under  Rev.  St  1881,  |  2070,  providing  a 
penalty  for  the  sale  of  diseased  animals,  to 
constitute  an  offense  the  meat  most  be  sold  for 
food.— Schmidt  v.  State,  78  Ind.  41. 
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tTnder  Ber.  St  1881,  |  2070,  prOTldlog  a 
peulty  for  the  sale  of  diseased  animals,  to 
coDBtitate  a  Ttolation  of  tite  act,  the  meat  most 
Iw  sold  with  fcnowledce  on  tba  part  tit  the  sell- 
er that  it  is  bad.— Id. 

[b]  (Sap.  1908) 
Under  pare  food  law  (Laws  1907,  p.  154, 
c.  104)  {  3,  declaring  that  "no  person  either  by 
his  serraDt  or  agent,  or  as  the  servant  or  agent 
of  another,"  shall  sell  adalterated  milk,  it  is 
no  offense  for  one  to  seil  as  principal.— State  t. 
Squibb,  170 'Ind.  488,  84  N.  E.  968. 

Cc]  (Sap.  ivm 
Acts  1907,  p.  153,  c  104,  |  2,  makes  it  an- 
lawful  for  any  person  to  ofFer  for  sale  or  sell 
any  adulterated  or  misbraaded  article  of  food. 
Held,  that  guilty  knowledge  or  Intent  was  not 
an  element  of  such  offensc-^rofF  t.  State,  171 
lod.  547.  86  X.  B.  769. 

In  a  prosecution  for  violating  Acts  19U7,  p. 
153,  c.  104,  S  2,  probihiting  the  sale  of  adulter- 
ated food,  by  an  alleged  sale  of  oleomargorine 
for  dairy  butter,  it  was  no  defense  that  defend- 
ant's clerk  made  the  sale  in  defendant's  absence 
and  in  Tiolation  of  his  instructions.- Id. 

For  Oases  fbou  Otueb  States, 

Sm  23  Cent.  Dig.  Food,  S|  10-13. 
See,  also,  19  Cyc.  pp.  1091-1094. 

1 17.  Criminal  proseentions. 

For  Cases  pbom  Otbeb  States, 

See  23  Cert.  Dig.  Food,  H  20-23. 
See.  also,  19  Ore.  Mk.  1097-llOa 

i  19.         PreUaalajiTy  proaeadlaga. 

[a]  (Sup.  mii 
Pure  food  law  (AcU  1899,  p.  189),  affix- 
ing a  penalty  for  the  sale  or  having  for  sale 
of  adulterated  foods,  provides  that  it  shall  be 
tlie  duty  of  the  state  board  of  health  to  en- 
force the  law  of  the  state  governing  food  and 
drag  adulterations.  Eeld,  tbat  Such  provision 
did  not  exclude  indlvldnals  from  making  com- 
plaint against  one  for  the  violation  of  the  stat- 
ute.—laenhonr  V.  State.  82  N.  R  40,  157  Ind. 
517,  87  Am.  St.  Rep.  228. 

S  20.  —  Indtotmeat  or  inf  ormatloa. 

[a]  (Sap.  1881) 
An  information  under  Rev.  St  1881,  { 
2070,  making  It  a  misdemeanor  to  kill  for  the 
purpose  of  sale  any  sick,  diseased  or  injured 
animal,  or  to  sell  or  have  in  cme's  possesBion, 
with  intent  to  sell,  the  meat  of  any  such  ani- 
mal, must  allege  that  the  meat  was  intended 
for  use  as  food,  and  that  the  diseased  and  del- 
eterious <^racter  thereof  was  known  to  the 
defendant,  though  such  elements  are  not  ex- 
pressly stated  in  the  statute,  and  are  read  into 
the  statute  by  judicial  construction.— Schmidt 
T.  State,  78  Ind.  41. 

The  use  of  the  word  "unlawfully"  in  an 
Information  under  Rev.  St.  1881,  i  2070,  mak- 
ing it  a  misdemeanor  to  kill  for  tlie  pnrpose 
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of  sale  any  sick,  diseased  or  injured  animal,  or 
to  sdl  or  have  In  one's  possession,  with  intent 
to  sell,  the  meat  of  any  such  animal,  does  not 
excuse  the  necessity  for  an  averment  that  the 
defendant  had  knowledge  of  the  diseased  and 
deleterious  character  oi  the  meat,  since  defend- 
ant might  have  unlawfully  killed  or  possessed 
himself  of  the  meat  without  possessing  knowl- 
edge aa  to  its  character.— Id. 

[b]  (App.  1895} 

An  information  nnder  Rev.  St  1894,  | 
2164  (Rev.  St.  1881,  S  2070),  making  it  a  penal 
offense  for  any  one  to  have  in  his  possession, 
with  intent  to  sell,  the  meat  of  any  diseased 
animal,  which  alleges  that  defendant  unlaw- 
fully and  knowingly  had  such  meat  in  his  poa- 
session,  with  intent  to  sell,  sufficiently  charges 
defendant  with  knowledge  that  the  meat  was 
diseased.— Brown  v.  State,  14  Ind.  App.  24,  42 
N.  E.  244. 

[c]  (App.  im) 

Rev.  St  1894,  %  2164  (Rev.  St  18S1,  S  2070), 
provides  that  whoever  kills,  for  the  purpose 
of  sate,  a  sick,  diseased,  or  injured  animal,  or 
who  sells,  or  has  in  his  possession  with  intent 
to  sell,  the  meat  of  any  such  animal,  shall  be 
fined,  etc.  Held,  that  an  information  for  kill- 
ing diseased  animals  for  the  purpose  of  selling 
for  food  need  not  state  that  the  meat  was  to 
be  sold  within  the  state.— Moeschke  v.  State. 
14  Ind.  App.  883.  42  N.  B.  1020. 

An  information  nnder  sudi  statute  which 
alleges  that  defendant  did  unlawfully,  "knowiug* 
ly,"  and  wrongfully  kill,  for  the  puipose  of  sell- 
ing for  food,  certain  sick,  diseased,  and  injured 
animals,  etc.,  soifidently  sliows  that  defendant 
knew  the  animals  were  rick,  diseased,  or  injured 
at  the  time  they  were  killed,  and  that  his  pnt^ 
pose  was  to  sell  them  for  food.— Id. 

[dl  (Sup.  1901) 
An  afladavit  charging  defendant  with  the 
violation  of  the  pure  food  law  (Acts  1800.  p. 
189),  which  affixes  a  penalty  for  having  pos- 
session of  adulterated  food  with  intent  to  sell 
the  same,  was  not  insufficient  because,  while 
alleging  possession  of  adulterated  milk  with 
Intent  to  sell  it,  it  did  not  contain  an  avei^ 
ment  that  the  milk  was  adulterated  by  'defend- 
ant.—Isenhour  V.  State,  62  N.  E.  40;  167  Ind. 
517,  87  Am.  St  Rep.  228. 

Where  an  affidavit  diaiged  defendant  with 
the  violation  of  the  pure  food  law  (Acta  1890, 
p.  180),  and  recited  that  he  had  in  his  posses- 
sion, with  intent  to  sell,  one  pint  of  milk,  adul- 
terated with  a  certain  substance  injuriotis  to 
health,  to  wit.  formaldel^de,  the  affidavit  was 
not  had  for  want  of  an  allegation  that  for- 
maldehyde is  eiUier  poisonous  or  injurious  to 
health.— Id. 

Pure  food  law  (Acts  1800,  p.  180)  makes 
it  an  offense  for  one  to  have  for  sale  any  food 
adulterated    with   a    substance   injurious  to 
health,  and  empowers  the  state  board  of  health 
j  to  make  rpgulatlons  fta  to  the  minitnum  stand- 


FOOD. 
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ards  of  foods  and  drosi.  HtM,  tluit  an  afflda- 
Tit  eharging  one  with  haring  for  sale  adulter- 
ated milk  was  not  insafflctent  becatue  It  did 
not  diarge  that  the  milk  in  defendants  poa- 
wssion  vldated  a  standard  of  pnri^  established 
br  the  board  of  health.— Id. 

It  was  not  BecesBaiT  that  the  affidavit 
should  set  ont  the  proviso  of  section  1  '%>f  the 
Etatote,  which  providee  that  it  shall  not  apply 
to  mixta  res  or  compoaods  recognized  aa  arti- 
cles of  food,  and  not  injurious  to  health.— Id. 

Foi  Casks  noic  Othes  Statbs, 
SsB  23  Cent.  Dig.  Food,  |  21. 
See.  also,  19  Cyc.  pp.  1098-1100. 

121.    Evideaee. 

M    (Snp.  1901) 

Defendant  testified  that  he  had  never  used 
any  formaldehyde,  and  the  milk  cootaiaed  none 
to  his  knowledge,  but  that  in  the  morDing  in 
question  he  bad  pat  Into  the  milk  a  anbstance 
known  as  "Palmer's  Preeerver,"  and  that  the 
maker  had  told  falm  the  preserver  had  no  for- 
maldehyde in  it.  He  was  then  asked  what 
representations  had  been  made  to  him  as  to 
the  preservative,  but  was  not  allowed  to  an- 
swer, and  there  was  excluded  a  circular  offered 
io  evidence,  which  accompanied  the  preserva- 
tive, and  which  stated  that  it  was  harmless, 
and  goarantied  to  contain  no  acid  or  Injurious 
ingredient.  Held,  that  the  exclusion  of  the  an- 
swer and  the  circular  was  reversible  error.— 
Isenhour  t.  State,  62  N.  E.  40,  157  Ind.  517, 
fi7  Am.  St  Rep.  228. 

Fob  Casks  from  Otheb  States, 
Sbe  23  Cent.  Diq.  Food,  {  22. 
See,  also,  19  Cyc.  p.  1100. 

{£2.           TrUl  and  roTiew. 

[a]  (Sup.  1901) 
On  a  prosecution  for  the  violation  of  the 
pure  food  law  (Acta  1890,  p.  180),  making  it 
an  offense  to  have  in  one's  possession  for  sale 
any  article  of  food  adulterated  with  a  aub- 
ttance  injurloua  to  health,  where  It  appeared 
that  about  10  o'clock  a.  m.,  in  the  month  of 
July,  defendant  was  found  with  his  milk  wag- 


on in  the  street,  and  on  the  demand  of  the  milk 
inspector  for  a  sample  protested  against  giv- 
ing up  the  same  because  it  was  the  last  milk 
be  had,  and  that  he  would  be  required  to  pur- 
chase other  milk  to  serve  a  caatomer,  and  the 
milk  so  surrendered  was  fodnd  to  contain  for- 
maldehyde, it  was  proper  to  refuse  to  instntct 
that  there  sbonld  be  a  verdict  for  defendant 
on  the  gronnd  that  no  knowledge  had  been 
shown  in  the  defendant  of  the  presence  of  the 
formaldehyde  in  the  milk.— Isenhour  v.  State, 
62  N.  E.  40,  157  Ind.  S17,  87  Am.  St  Bep. 
228. 

For  Cases  from  Otheb  States, 
See  23  Cent.  Dio.  Food,  |  23. 

FORBEARANCE 

Sec- 
Consideration  for  contract    Conibacts,  H 

70-73. 

Element  of  usury.   Usubt,  }  13. 
Usurious  consideration  for.   Usubx,  {  27. 

FORCE. 

See— 

Element  of  crime — 

Rape,  i  6. 

KOBBERT,  S  6. 
Excessive  force  in  doing  lawful  act  Assault 

AND  BaTTEBT,   {  7. 

Use  of  force  in  committing  Incest  Incest, 
f  7, 

In  ejection  of  passenger.   Carriers,  |  305. 

FORCED  HEIRS. 

See  Descent  and  Distbibution,  f  23. 

FORCED  SALE. 

See  Judicial  Sales. 

FORCIBLE  DEFILEMENT. 

See— 

ABDTTOnON. 

Rape. 
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Scope-Note. 

[INCLUDES  violently  taking  or  retalDlng  itossesslon  of  proporty,  with  threats,  force,  or 
nriiis,  Hgulost  the  will  of  another  entitled  to  its  iKJSFfssion.  uud  without  authority  of  la>v ; 
nature  and  extent  of  liability  therefor  In  general;  remedies  for  recovery  of  possession; 
aud  criminal  res[>on8lbinty  for  such  forcible  entry  or  forcible  detainer,  and  prosecution 
and  punlaliment  thereof  as  a  public  oflTense. 

[EXCLUDES  mere  trespasses  (see  Trespass) ;  and  summary  remedies  for  recovery  of 
possession  of  lands  demised  (see  Landlord  and  Tenant),  mortgaged  (see  Mortgages),  or 
sold  (see  Vendor  and  Purchaser).  For  complete  list  of  matters  excluded,  see  cross-refer- 
ences, post.] 

Analysis. 

I.  Civil  Liability. 

§  2.  Statutory  provisions. 

§  4.  Nature  and  elements  of  forcible  entry. 

I  5.  Nature  and  elements  of  forcible  or  other  unlawful  detainer. 

I  6.  Nature  and  form  of  remedy. 

§  8.  Title  to  support  action. 

§  14.  Persons  entitled  to  sue. 

§  16.  Jurisdiction. 

§  17.  Time  to  sue  and  limitations, 

§  23.  Pleading. 

§  24:.           Complaint  or  petition. 

§  30.  Damages. 
§  31.  Trial. 

I  36.  Verdict  and  findings. 

§  37.  New  trial. 
§  38.  Judgment. 
§43.  Review. 

§  43.   Appeal  and  trial  de  novo. 

II.  Criminal  Responsibility. 

§  51.  Nature  and  elements  of  forcible  entry. 

§  53.  Nature  and  elements  of  forcible  or  other  unlawful  detainer. 

§  53.  Defenses. 

§  55.  Persons  who  may  prosecute. 

§  56.  Inquisition  or  other  summary  proceeding. 

§  57.  Prosecution  by  indictment  or  information. 


Cross-References. 


Sec— 

Summary  procpedinjrs  by  landlord  for  recovery 
of  demified  prpmiHCH,  Landlobd  and  Ten- 
ant, {{  293-.11S. 


Trfspass. 

Unlawful  detainer  of  demised  premlftes.  actions. 
Landlobd  and  Tenant,  H  287-290. 


X.  ClVn.  UABIUTT. 

§  2.  Stetntorr  prorlalaiis. 
[ftl  (Sap-lSei) 
2  Rev.  St  1852,  p.  402,  f  12.  providing 
that  any  person  who  ahait  make  unlawful  or 
forcible  entry  into  lands  may  be  ousted,  etc, 
must  be  construed  ai  requirinx  such  entry  to  be 
unlawfnl  and  £orcit)le,  and  not  in  the  alternative. 
— O'Connell  v.  Gillespie,  17  Ind.  459. 


For  Casks  fboh  Otheb  Statrb, 

See  23  Gent.  Dig.  Forci.  E.  ft  D.  {  4. 
See,  also.  19  Cyc.  p.  1112. 

I  4.  Natan  mmA  alcBemta  of  forollile 
entry. 

U1  (8np.l828) 
A.  removed  from  a  house  and  lot,  leaving 
a  few  articles  in  the  house  and  on  the  lot,  and 
fastening  the  door.   In  the  night  of  the  second 
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da;  afterwards,  the  door  being  proved  to  have 
hpfu  still  fast  OD  the  eveaing  of  that  day,  B. 
eotered  into  the  house  and  put  a  teaant  in  pos- 
wssion,  dirertiug  him  to  prevent  every  person, 
and  A.  particularly,  from  taking  possession, 
and  threatening  to  beat  and  proset-ute  any  one 
nho  should  enter  on  the  premises.  There  was 
DO  direct  proof,  however,  that  B.  broke  open 
the  door.  On  the  complaint  of  A.  against  B. 
for  a  forcible  entry  and  detainer,  held  that  the 
«Tidence  would  justify  a  finding  against  the 
defendant  as  to  the  forcible  entry. — Kvill  v. 
Co&well.  2  Blackf.  133,  18  Am.  Dec  338. 

rb]  (8«p.  18S5) 
Where  plaintiff  went  into  possession  under 
color  of  title,  and  held  possession  for  more  than 
20  yean,  eridence  that  defendants,  knowing  the 
land  belonged  to  plaintiff,  and  that  it  was  in 
charge  of  his  agent,  and  part  of  it  in  possession 
of  bis  tenants,  entered  into  a  portion  of  the 
cnltivated  part,  commenced  fencing,  working 
night  and  day.  surrounded  by  a  force,  some  of 
it  armed,  and  by  threats  repelled  plaintiff's 
agents  from  their  attempts  to  remove  the  fence, 
is  sufficient  to  sustain  a  verdict  of  forcible  en- 
tiy  and  detainer.— Bell  t.  Longworth,  6  Ind. 
213. 

tc]     (Snp.  187S) 

Under  2  Rev.  St  p.  462,  {  12,  the  plaintiff 
to  maintain  an  action  of  forcible  entry  or  de- 
taioer,  must  prove  that  he  was  in  possession 
prior  to  the  entry  or  detainer,  and  that  the  de- 
feodant'a  possession  was  taken  or  kept  by  such 
a  show  of  force  as  reasonably  to  Intimidate  the 
^QtitF.— Archey  v.  Knight,  61  lod.  311. 

[d]  (Snp.  1S79) 
Evidence  that  defendants,  in  order  to  re- 
gain iKtBSessioD  of  premises  from  which  they 
liad  been  removed,  acted  under  color  of  legal 
process,  and  caused  the  plaintiff  to  be  arrested 
and  carried  from  the  premises  after  which  de- 
fendants entered,  showed  a  forcible  entry.— Tib- 
betts  T.  O'Connell,  66  Ind.  171. 

The  wife  of  O.'s  outgoing  tenant  delivered 
the  key  of  the  bouse  to  T.,  the  next  neighbor, 
to  be  delivered  to  C,  but  T.  took  possession  of 
the  bouBe  without  C's  permission.  O.,  find- 
ing T.  absent,  broke  into  tbe  house,  and  remov- 
ed T.'s  furniture  into  tbe  street,  and  after- 
waids,  at  T.'s  Instance,  put  it  upon  another 
lot,  having  refused  T.'s  request  to  put  It  back 
into  tbe  house.  O.  then  went  to  boy  a  lock, 
leaving  tbe  bouse  in  possession  of  an  agent.  T. 
ciaaed  O.  and  die  agent  to  be  arrested  and 
taken  to  a  justice's  oflSce  by  a  constable,  who 
ann  after  released  them.  Meanwhile  T.  took 
pOMeasioii  of  the  house  without  0.*m  leave. 
ffeM,  that  O.  could  maintain  against  T.  an 
action  of  forcible  entry  and  detainer.^Id. 

Foi  Cabes  fboh  Othes  States. 

See  23  Cent.  Dig.  Forci.  E.  *  D.  H  5-22. 
See,  also,  19  Cyc.  pp.  1123-1137 ;  note,  51 
Am.  Rep.  366. 


$  5.   Natniw  and  elemeiits  of  forelble  or 
other  unlawful  detainer. 

As  a  public  offense,  see  post,  {  HZ, 

[a]  (Sap.UZS) 

Plaintiff  removed  from  a  honse  and  lot, 
lesving  a  few  articles  in  the  house  and  on  tbe 
lot,  and  fastening  the  door.  During  tbe  night 
of  the  second  day  afterwards,  defendant  enter- 
ed the  house  and  put  a  tenant  la  possession, 
directing  him  to  prevent  e\-ery  person,  and 
plaintiff  particularly,  from  taking  possession, 
and  threatening  to  beat  and  prosecute  any  one 
vho  should  enter  on  the  premises.  Held,  that 
the  evidence  was  sufficient  to  show  a  forcible 
detainer  as  well  as  forcible  entry.— EvllI  v.  Con- 
well,  2  Blackf.  133,  18  Am.  Dec.  138. 

[b]  (?iip.  18«> 

To  sustain  a  case  of  forcible  detainer, 
there  must  be  proof  that  the  premises  are  un- 
lawfully detained  by  force  and  violence.-~Barton 
V.  Osbom,  6  Blackf.  145. 

Proceedings  in  a  case  of  forcible  detainer 
may  be  sui^rted,  nnder  the  statute,  without 
proof  that  the  entry  was  unlawful.— Id. 

The  complaint  showed  that  tbe  plaintiff 
had  bought  the  land  of  the  defendant,'  and  that 
tbe  latter,  by  agreement  with  tbe  plaintiff,  con- 
tinued in  possession  until  a  certain  day,  and 
held  over  after  that  day  by  force  and  strong 
hand.  Held,  that  tbe  complaint  was  sufficient 
-Id. 

[C]    (Sap.  1S83) 

A  lessee  of  land  may  maintain  an  action 
for  damages  against  a  prior  lessee  who,  after 
the  expiration  of  his  term,  has  unlawfully  kept 
the  plaintiff  ont  of  possession.— Boyce  t.  Gra- 
ham, 01  Ind.  420. 

[d]    <8np.  1SS9) 

Where,  in  an  action  under  Rev.  St  |  .5237, 
providing  for  the  recovery  of  the  possession  of 
land  lawfully  obtained  but  unlawfully  and  forc- 
ibly withheld,  the  evidence  shows  that  plain- 
tiffs voluntarily  gave  defendant  possession  of 
the  building,  and  that  when  possession  was  de- 
manded he  refused  to  surrender  the  premises, 
and  peai-eably  retained  possession,  a  verdict  for 
defendant  may  be  directed,  as  the  essential 
element  of  force  in  retaining  the  possession  is 
wholly  wanting.— Gipe  r.  Cummins,  116  Ind. 
511,  19  N.  E.  406. 

[«]     (App.  18»2> 

Defendant  was  tenant  frmn  year  to  year 
of  certain  lands.  Plaintiff,  withont  the  con- 
sent of  defendant,  entered  on  part  of  said  lands 
under  a  subsequent  lease  from  the  landlord, 
and  put  in  a  crop  of  wheat  On  bis  return  to 
harvest  the  same,  defendant  resisted  his  entry. 
Held,  that  tbe  resistance  was  justified,  defend- 
ant being  in  possession  under  a  prior  right— 
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Beny  t.  Habbard,  5  Ind.  App.  401,  32  N.  E. 
331. 

Fob  Cases  from  Otheb  States* 

See  28  Cent.  Dig.  Ford.  E.  &  D.  H  23- 
2& 

See,  also,  Id  Ore.  pp.  112S-1137;  note.  18 
Am.  Dec  189. 

I  6.  Nature  mmA  fona  of  romcdj. 

[a]  (Snp.  1ST8) 

As  tbe  actioa  of  forcible  entry  ani  de- 
tainer is  not  intended  to  tr;  the  title  to  lands, 
plaintiff  most  prove  that  he  was  in  possession 
of  the  lands  before  the  forcible  entry  or  forcible 
detainer.— Archey  t.  Knight,  61  Ind.  SU. 

[b]  (Sup.  1903) 

The  action  ot  forcible  entry  or  detainer 
cannot  be  employed  in  either  its  civil  or  crim- 
inal form  to  try  the  right  or  title  to  property. 
— Peelle  t.  State,  68  N.  Bl  682,  161  Ind.  87& 
Fob  Cases  noM  Otheb  States, 

SCB  23  Cent.  Dig.  Ford.  E.  &  D.  H  29- 
SS. 

{  8.   Title  to  sappert  action. 

[a]  (Snp.l863> 
To  sustain  an  action  for  forcible  entry, 
and  detainer,  it  is  not  necessary  to  show  a  legal 
title  to  the  protwrty;  a  peaceable  possession 
when  the  wrong  was  committed  beins  sufficient. 
— Swaito      State,  4  Ind.  616. 

Fob  Cases  fboh  Ocbeb  States, 

See  23  Gent.  Dig.  Ford.  E,  &  D.  ||  35- 

30. 

{14.  Persona  entitled  to  sue. 

[•]    (Snp.  18S5) 

Rev.  St  1881^  I  6237,  provides  that  any 
person  "having  right  to  possession"  of  premises 
who  is  ousted  may  maintain  an  action  for  resti- 
tution. Held,  that  a  person  in  actual  peaceable 
possession  was  entitled  to  maintain  such  action 
when  ousted,  though  by  the  real  owner.— Jndy 
V.  atizen,  101  Ind.  la 

Fob  Cases  fbou  Otheb  States, 

Bbe  23  Cent.  Dig.  Forci.  E.  ft  D.  1$  64- 
71,  73. 

See.  also.  19  Cyc.  pp.  113&-1141. 
{16.  Jnrisdletion. 

Ezdnsive  or  concurrent  Jurisdiction,  see 
CouBTS.  1  472. 

Jurisdiction  of  Justices  of  the  peace  as  depend- 
ent on  amount  in  controversy,  see  JusncES 
OF  THE  Peace,  |  43. 

Jurisdiction  ot  Justices  of  the  peace  where  title 
to  real  property  is  Involved,  see  Justices  of 
the  Peace,  S  86. 

Fob  Cases  fbom  Otheb  States, 

See  23  Cert.  Dig.  FOrci.  R  ft  D.  |S  TS- 
82. 

See,  also,  19  Cyc.  pp.  1146-1148. 


f  IT.  TIma  to  m  and  Umltntiona. 

Betroactive  (^ration  of  statute  of  limitations. 
Bee  liuiTATiOH  OF  AcnoHS,  I  6. 

Fob  Cases  fxoic  Otheb  States, 

See  23  Ckwx.  Dig.  Foroi.  E.  ft  D.  |  S3. 
See,  also,  19  Cyc.  p.  114a 

{22.  Fleadlnc 

Fob  Cases  fbou  Otheb  States, 

See  23  Cbkt.  Dig.  Ford.  E.  ft  IX  H  10&- 
133. 

See,  also,  19  Cyc  pp.  US0-U62L 

{  24.  —  Camplnlnt  or  vatltlon. 

[a]  (tap.  UB) 

The  complaint  filed  with  tbe  Justices,  in 
cases  of  foidble  entry  and  detainer,  cannot  be 
objected  to  for  mere  matter  of  form.— Moore  v. 
Read,  1  Biackf.  177. 

[b]  CSnp.  1$2T) 

The  complainant,  in  an  action  of  fordble 
entry  and  detainer,  stated  that  the  defendant, 
with  force  and  arms,  unlawfully  and  forcibly 
entered  upon  tbe  plaintiff's  land,  and  him  (the 
plaintiff),  with  force  and  arms,  did  expel  and 
unlawfully  put  out  of  possession.  Held,  that 
this  complaint  could  not  be  objected  to,  after 
verdict,  for  not  showing  more  particularly  that 
the  plaintiff  had  peaceable  possession  of  the 
premises  before  the  injury  complained  of.— Test 
V.  Devers,  2  Bladtt  80. 

[c3     (B«P'  1834) 

Though  a  person  who  has  bad  quiet  pos* 
session  of  an  estate  for  three  years,  and  whose 
interest  remains  undetermined,  is  protected  by 
the  statute  from  the  action  of  forcible  entry  and 
detainer,  yet  the  declaration  in  this  action  need 
not  deny  tbe  existence  of  such  a  possession,  or 
the  continuance  of  the  estate.— Ward  v.  Crane, 
3  Biackf.  893. 

m  (Sn».1837) 
The  complaint  must  show  tbat  the  land  is 
wittiin  the  county,  and  that  the  detainer  is 
unlawfuL—Bozley  v.  Collins,  4  Biackf.  320. 

[e]      (Super.  1ST3) 

If  a  complaint  is  good  under  the  act  of 
May  13,  1852,  concerning  the  unlawful  deten- 
tion of  lands  and  the  recovery  thereof,  it  is 
unimportant  whether  it  is  saffideot  under  sec- 
tion 695  of  the  Code.— Jackson  v.  Adams,  Wils. 
89a 

If}    (Snp.  J882) 
"Three  and  one-balf  acres  off  of*  a  certain 
tract  is  not  a  good  description  in  an  action 
for  forcible  entry  and  detainer.^KUngrasmitb 
V.  Faulkner,  81  Ind.  831. 

[R]  (Sap.  I8S2) 
2  Rev.  St.  1S7C,  p.  665,  {  12,  providing 
that  "any  person  who  shall  make  unlawful  or 
fordble  entry  into  lands,  and  shall  either  i>eace- 
ably  or  forcibly  retain  the  same  against  any 
person  having  right  to  possession  thereof,  or 
any  person  having  peaceably  obtained  the  pos- 
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•ession  of  lands  who  ihall  oalawfully  and  for- 
ciblj  keep  the  ume  against  any  penon  hav- 
iug  light  to  the  possesaion  theEeof,  be 
ooited  from  such  premisei**  in  the  same  man- 
ner u  Is  pnnided  in  the  case  of  tenants  hold- 
ing over,  coofeta  Jaiisdictlon  on  Justices  of  the 
peace  in  cases  vheie  possesalon  has  been  nn- 
lawfiillT  *^d*'  fbrdblf  taken,  and  where  ims- 
Msilen  has  heen  peaceably  taken,  but  is  un- 
lawfnllT  and  forcibly  kept  ficom  the  iterson  en- 
titled Uiereto,  and  a  complaint  which  aveia  a 
peaeeaUe  taking  of  possession,  bnt  which  does 
not  allege  that  the  poesessimi  was  anlawfal 
and  fordbly  kept  from  the  plaintiff,  did  not 
show  a  cause  of  action  within  the  scope  of  the 
statute.— Baigett  t.  Bothwell,  86  Ind.  149. 

2  Rev.  St  1876,  p.  6^,  8  12,  coofen  on 
instices  of  the  peace  jariBdiction  of  actions  to 
recover  poeseSHioo  of  land  which  possession  has 
been  peaceably  obtained  and  "unlawfully  and 
forcibly"  kept,  and  a  complaint  which  alleges 
a  peaceable  entry  and  that  defendant  "anlaw- 
fnlly"  keeps  plaintiff  out  of  posseflsion  is  insuffi* 
dent,  since  the  retention  of  possession  mast 
not  only  be  unlawful,  bnt  forcible.— Id. 

[h]  (SV.U8I) 
A  complaint  describing  the  premises  as 
Hboat  one-fonrth  of  an  acre,  situated  in  the 
Mtthweat  comer  of  section  25,  township  12, 
range  1  west,  being  the^same  now  occupied  by 
drfendant  for  toll  house  and  garden,"  giving 
coonty  and  state,  is  had  on  motion  In  arrest  of 
Judgment.— OoDege  Comer  &  B.  Gmvel  Road 
Oo.  T.  Moss,  92  Ind.  119. 

A  complaint  must  describe  the  landF  with 
certainty,  and  the  d^ree  of  certainty  sufficient 
ia  a  deed  will  not  always  be  sufficient  in  a 
pleading.— Id. 

Where  description  in  complaint  is  not  suffi- 
deat  to  ascertain  the  proper^  to  be  delivered, 
the  eomi^aint  is  Insufficient  on  demurrer.— Id. 

tU  (App.  ISH) 
In  forcible  detainer,  the  county  in  which 
die  land  Is  sitaated  is  sufficiently  described 
where  the  caption  of  the  complaint  is,  "State  of 
Tni^innft,  Perry  County,"  and  in  the  body  of 
the  eomidaint  the  property  is  described  as  iMlng 
hi  '*said  coonty."- Hughes  v.  Windpfennig,  10 
Ind.  App.  122,  37  N.  E.  432. 

Foi  Cases  noH  Other  States, 

See  23  Gent.  Dig.  Ford.  B.  ft  D.  H  107- 
120. 

See.  also,  19  Cyc.  pp.  1150-11B9. 

ISa  DaMsra. 

Under  Rev.  St  p.  794,  relating  to  the  ac- 
tion of  disseirin,  dam^es  may  be  recovered  in 
sodi  actlMi  np  to  the  time  of  trial.— Pende^ast 
V.  UcCaslim  2  Ind.  87. 

For  Cases  rBou  Otheb  States, 

€eb  23  CEirr.  Dio.  Ford.  B.  &  D.  H  141- 
152. 

See,  also,  19  Cyc.  p.  1168. 


f31.  TrUL 

Fob  Cases  fbom  Otheb  States, 

See  23  Cent.  Dio.  Porci.  E.  &  D.  H  155- 
150. 

See,  also,  19  Cyc.  pp.  1170,  1171J 

S  36.    Verdict  and  flndlncs. 

[a]    (Sup.  1837) 

The  verdict  for  the  complainant,  in  forcible 
entry  and  detainer,  must  state  that  the  premises 
are  detained  by  force.— Boxley  v.  Collins,  4 
Blackt  820. 

Fob  Cases  fbdu  Otheb  States, 

See  28  Cent.  Dio.  Ford.  E.  ft  D.  i  159. 
See.  also,  19  Cyc  p.  IITL 

S  37.  Kew  trUl. 

[a]  (Sop.  1S79) 

Overraling  a  motion,  tn  an  action  of  ford- 
ble  entry  and  detainer,  that  the  cause  he  re- 
manded, pursaant  to  2  Rev.  St.  p.  607.  i  12, 
to  be  certified  by  the  justice  of  the  peace  to 
the  drcuit  court,  as  to  the  UUe  to  real  estate 
having  been  put  in  issue,  is  not  a  ground  for  a 
new  trial.  It  must  be  assigned  independently 
in  tlie  supreme  court  as  error.- Tibbetts  v. 
O'Connrll.  66  Ind.  171. 

Fob  Cans  from  Other  States, 

See  28  Cent.  Dio.  Ford.  B.  ft  D.  |i  160- 
162. 

i  38.  JnAgmmnt. 

Arrest  of,  see  Jddoueut,  i  268. 

Fob  Cases  fbou  Otheb  States, 

See  23  Cent.  Dio.  Ford.  E.  ft  D.  H  163- 

165;  30  Cent.  Dio.  Jndgm.  |  44. 
See,  also,  19  Cyc.  pp.  1173-1175. 

§42.  BflTiew. 

Appellate  Jurisdiction  as  between  particular 

courts,  see  Coubts,  {  220  (1). 
Appellate  jurisdiction  as  dependent  on  whether 

title  to  real  property  is  involved,  see  Courts, 

{  220(13). 

Deoisioiu  reviewable,  aee  Appeal  and  Error, 

s  sa 

Review  of  decisions  of  intermediate  conrts,  see 
Appeal  and  Error,  i  32. 

Fob  Cases  pbok  Other  States, 

See  23  Gent.  Dio,  Ford.  E.  ft  D.  H  102, 
169-187. 

See,  also,  19  Cyc  pp.  1176-1185. 

1 48.  —  Appeal  mmd  trial  d*  aoro. 

[a]  The  verdict  in  the  drcolt  court  for  the 
plaintiff  on  appeal,  in  s  case  of  fordble  en- 
try and  detainer,  most  as  in  the  trial  before 
the  Justice  be  dgned  by  all  the  jurors.— (Sup. 
1827)  Test  T.  Devers,  2  BlacU.  80;  (1834) 
Ward  V.  Crane,  8  Blackt  393. 

[b]  (Sop.  1866) 

Where  plaintiff  sued  before  a  justice  to 
recover  possession  of  real  estate,  and  the  com- 
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plaint,  as  it  stood,  was  in  ejectnient,  and  upon 
its  face  was  without  the  jurisdiction  of  the 
justice,  on  appeal  by  plaintiff  from  a  judgment 
for  defeodant  an  application  by  plaintiff  to 
make  the  complaint  one  in  forcible  detainer 
was  properly  denied,  as,  the  justice  not  having 
jurisdictioB  in  ejectment,  the  entire  proceed- 
ings were  void.— Kipbart  t.  Brennemen,  25 
iDd.  152L 

Fob  Cases  pbom  Other  States, 

See  28  Ceivt.  Diq.  Forci.  E.  &  D.  S8 
182. 

See.  also.  19  Cjc  pp.  1176-1  ISO. 

n.  OBmiNAX.  BESPOMSIBILITT. 

{  61.  Matue  mmA  elvmaats  of  f  wolble  ea- 
t»y. 

[a]  No  question  of  title  is  involved  fn  a  pros- 
ecution for  forcible  detainer.— (Sup.  1856)  Hig- 
l^ns  V.  State,  7  lud.  540;  (1884)  Tess  t. 
Same,  03  Ind.  211. 

ib]     (Sup.  18S6) 

Where  a  charge  is  for  both  forcible  entry 
and  forcible  detainer,  under  the  criminal  laws, 
the  arrused  may  be  found  guilty  of  one  and 
acquitted  of  the  ot her.— Strong  v.  State,  105 
Ind.  1,  4  N.  E.  293. 

Conviction  of  the  crime  of  forcible  entry 
and  detainer  may  be  had  under  Rev.  St.  18S1, 
{  1972,  by  proof  of  menaces  and  show  of  force 
sufficient  to  overawe  the  injured  party. — Id. 

[c]  (App.  1894) 
To  warrant  a  conviction  for  forcible  en- 
try under  Rev.  St.  1894,  aXiu  (Rev.  St. 
1881,  S  1972).  the  taking  of  possession  must 
have  been  cithtr  by  force  or  with  menaces, 
and  without  authority  of  law.— Brazee  V.  State. 
9  Ind.  App.  C18,  37  N.  E.  279. 

Fob  (?A8es  fbom  Other  States, 

See  23  Cent.  Dio.  Forci.  E.  &  D.  g|  192, 
103. 

See,  also,  19  Cye.  pp.  1114-1117. 

S  62.  Nature  and  elements  of  forcible  or 
other  nnlawfnl  detainer, 
[al  (811P.18S4) 

A  prosecution,  under  Rev.  St.  1881,  i 
1972,  for  forcible  detainer,  cannot  be  main- 
tained against  one  who  forcibly  holds  posses- 
sion of  lands  under  a  writ  regular  on  its  face, 
based  on  a  judgment  of  a  court  having  juris- 
diction, although  such  writ  was  unlawfully  is- 
sued.—Vess  V.  State,  93  Ind.  211. 

Fob  Cases  fbom  Otueb  States, 

See  23  Oeht.  Dia.  Forci.  E.  &  D.  H  14, 
194. 

See,  also,  19  Cjc  pp.  lU4r-1117. 

S  S3.  Defenses. 

[a]    (Sup.  1834) 
On  a  prosecution  for  forcible  entry  and  de- 
tainer, defendant  can  neither  go  into  the  evi- 


dence to  disprove  the  title  of  the  complainant 
□or  to  establish  his  own,  as  the  question  is  not 
one  of  civil  right,  but  of  public  concern,  affect- 
ing the  public  peace. — Vess  v.  State,  93  lod. 
211. 

Fob  Casks  from  Otheb  States, 

6ee  23  Gent.  Dxo.  Ford.  B.  &  D.  1  195- 

S  56.  Persons  who  mar  proseeato. 

[a]  (8np.  1903) 
In  a  prosecution  under  Bams'  Rev.  St. 
1901,  S  2055,  for  forcible  entry,  it  Is  not  incum- 
bent on  the  state  to  prove  that  the  tenant  dia- 
possessed  was  in  "rightful"  possession  of  the 
premises,  it  being  sufficient  to  show  a  "peace- 
able" possession.— Peelle  t.  State,  68  N.  E.  682, 
161  Ind.  878. 

Fob  Cases  fboh  Other  States, 

Sn  2S  Cent.  Diq.  Forci.  E.  &  D,  |  197. 

§  66.  Inqvlsttioa  or  other  svmnaxy  pro- 

oeedln^. 

[a]  (Sap.  1S86) 

An  affidavit  charging  defendant  with  hav- 
ing, on  a  designated  day,  violently  and  fordblj 
entered  into  certain  premises,  to  wit,  a  certain 
storeroom  situate  on  Main  street,  in  the  town 
of  A.,  in  a  certain  county,  and  forcibly  ex- 
pelled the  person  then  in  possession,  sufficiently 
deRcribes  the  premises,'  in  a  prosecution  for  un- 
lawful detainer,  where  restiiution  is  not  de- 
manded nor  contemplated.— Strong  v.  State,  4 
\.  E.  293,  105  Ind.  1. 

[b]  (Sup.  190.1) 

In  a  prosecution  under  Bums'  Rev.  St. 
1901,  g  20rw,  for  forcible  entry  on  certain  prem- 
ises, an  affidavit  charging  that  accused  unlaw- 
fully took  poRBcssion  of  a  certain  dwelling  bouse 
and  land  in  a  certain  county,  in  the  po»ses.sioa 
of  a  named  owner,  is  sufficiently  certain  in  the 
description  of  ihe  premises. — l*e»)lle  v.  State,  68 
N.  E.  1S82,  101  Ind.  37a 

Fob  Cases  fbom  Other  States, 

See  23  Cent.  Dig.  Forci.  E.  &  D.  |  198. 
See,  also,  10  Cyc.  p.  1118. 

S  S7.  Proseontlott  by  indietmeat  or  In- 
formation. 

[a]  (Snp.  lSr>6) 

Under  an  indictment  for  forcible  eutry 
and  detainer,  evidence  is  admissible  that  the 
defendant  in  forcibly  entering,  etc.,  assaulted 
and  beat  the  party  in  possession.— Higgins  t. 
State,  7  Ind.  549. 

[b]  (Sap.  1866) 

In  a  prosecution  by  Information  for  a 
forcible  entry  and  detainer,  any  varianm  be- 
tween the  description  of  the  premises  as  laid 
in  the  information  and  the  evidence  will  be 
fatal.~Bal1  v.  State.  20  Ind.  155. 

[c]  (Sap.  ISSl) 

The  words  "dwelling  house,"  In  an  informa- 
tion for  forcible  detainer,  are  equivalent  to  the 
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word  "land,"  aa  uaed  id  2  Rev.  St.  1876.  p. 
461,  i  12,  defiDiDg  the  offeuse.— Endsley  v. 
State,  76  Ind.  4U7. 

Fob  Cases  frou  Other  States, 

See  23  Cent.  Dio.  Forci.  E.  &  D.  S§  199- 
204. 

See.  also,  19  C^c.  pp.  lllS-1123. 

FORECLOSURE. 

Sce- 
Uen»- 

Liens,  It  17-22. 

Mecoanics'  Lun8,  is  246-311. 
For  coat  of  partition  fence.   E^ces,  f  IS. 
For  price  of  school  landa.  Pubuc  IJands, 
{54. 

For  public  improvementa — 
DsAiKS,  I  84^ 

dlUHlClPAL    COBPOBATIONS,     S|  52u, 
S5S~SfI2. 

lfinin£  liens.    Mines  and  Uinbrals,  % 
U7. 

Of  judgment.    Judgment,  i  801. 
Ou  railroad  property.  Railroads,  {8  INO- 
20U. 

On  street  railroad  property.   Stbekt  Rail- 
roads, I  55. 
Vendors'  Uena— 
Sales,  i  315^ 

Vendob  and  Fcbciiasbb,  {{  208-205. 
Uortgages— 

Cuattel  Moetqaqes,  fi  249-290. 
Mortgages,  H  323,  330-378,  380-499. 
By  building  associations.    Building  and 

Loan  Associations,  i  39. 
On  property  of  bankrupts.  Bankruptcy, 
i  2ia 

On  property  of  canal  companies.  Canals, 
I  21. 

On  property  of  corporations.  Ck>RP0BA- 

Tions,  S  482. 
On  property  of  railroad.    Bailboads,  || 

180-200. 

Ob  property  of  street  railroad.  Street 

Bailboads.  S  5- 
On  property  of  turnpike  companies.  Tubn- 

FiKXB  AND  Toll  Roads.  $  24. 
To  secure  loan  of  school  funds.  Schools 

AND  School  Districts,  |  18. 
Plbdoeb,  I  57. 


FOREIGN  ACKNOWLEDGMENT. 

See  Acknowledohent,  |  17. 


FOREIGN  ADMINISTRATION. 

6ee  ExEcinoBS  and  Adhikistratobs,  {|  617- 
G2Sk 


FOREIGN  ASSIGNMENTS. 

ASSIONKENTS  FOE  BENSm  OV  CREDITOBS,  | 

199. 


j  Filing  and  recording.  Assignments  roB  Bene- 
fit OF  Creditors,  {  164. 
What  law  governs.  Assignments  fob  Bene- 
fit of.Cbeditobs.  I  21. 

FOREIGN  ATTACHMENT. 

See  GABHiSHHBirr. 

FOREIGN  BILLS  OF  EXCHANGE. 

See  Bills  and  Notes,  {  13. 

FOREIGN  CORPORATIONS. 

£rec— 

Building  and  Loan  Associations,  {  46. 

Corporations,  631-686. 

Insurance  companies.    INSURANCE,  H  4,  10^ 

15-20. 

Subjects  and   titles  of  acta   relating  to. 
Statutes,  fi  113. 

U.\II,ROADS,  §  33. 

Surety  companies.    Principal  and  Sdobty,  | 
58. 

FOREIGN  COURTS. 

See  Courts,  fiS  510-6ia 

FOREIGN  DIVORCE. 

See  Divorce,  fif  325-332. 


FOREIGNERS. 


See  ALtENS. 


FOREIGN  EXECUTORS  AND  AD- 
MINISTRATORS. 

See  E^KBCDTOBS  and  Adhinibtratobs,  H 
626. 

FOREIGN  GOVERNMENTS. 

Ex:tradition,  H  2-19: 

Treaties. 

Wab. 

FOREIGN  GUARDIANSHIP. 

See  Guabdian  and  Wabd,  |{  166-170. 

FOREIGN  JUDGMENTS. 

Jddqvbht,  is  814-829. 
JusnoEs  of  the  Peace,  |  184. 

FOREIGN  LANGUAGE. 

Interpreters,  see  Witnesses,  |  230. 
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FOREIGN  LAWS. 

CompeteDC7  of  foreign  statutes  as  evidence. 

Evidence,  |  331. 
Coostniction  of  statutes  adopted  from  other 

states  or  countries.    Statutes,  S  2'J!G. 
Evidence  aa  to  foreign  statutes.    Statutes,  | 

288. 

Judicial  notice  of  laws  of  foreign  countries. 
Btidence,  i  37. 
Of  other  states.    Evidence,  |  35* 
Jurisdiction  of  actions  under  laws  of  other 

state.    CoURTB,  g  8. 
Pleading  foreign  statutes.     Statutes,  §  281. 
Presumptions  as  to  laws  of  other  states.  Evi- 
DBKCE,  f  8(K 

FOREIGN  RECEIVERSHIP. 

Se«  BICEIVEBS.  H  20e-210. 

FOREIGN  WILLS. 

Admission  to  probate  or  record,  see  WiLUs, 
f  245. 


FOREMAN. 

See-' 

Acts  or  omissions  of,  causiog  Injury  to  serrant, 
liability  of  master  for.   AIasieb  and  Sebv-  . 
ANT,  a  5,  97,  182,  18». 
Grand   jury,   indorsement  of   indictment  bj. 
Indictment  and  Ineqbmation,  {  34. 
Signature  to  Indictment   iHDicmsici  AJto 

INFOBUATION,  f  33. 

FORESIGHT. 

See-' 

AnticipatloD  of  coDseqneaces  a«  affeetinf  proxi- 
mate cause.   NEOUGENCS,  M  10^  BO. 

Of  effect  of  failure  to  maintain  railroad 
cvossiiig.   Bailboads,  |  S37. 

Of  injaries  frtMo  defects  la  roadbed.  Rail- 
BOAOS,  i  862. 

Of  injury  to  stock  from  obstruction  in 
street  near  t^md^.  Bailboads,  |  425. 

Of  negligence  of  another.  MBaUQEHCK,  | 
68. 

FORESTS. 

See  Woods  and  Fobksts. 
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FORFEITURES. 


Scope-Note. 

[INCLUDES  loss  of  specific  property,  real  or  personal,  as  pnnlsbment  for  violation 
of  law;  nature  and  scope  of  Bach  ponlsliment  in  general;  constitutional  and  statutory 
proTistons  relating  thereto ;  in  what  cases,  and  as  to  what  persons  and  profierty,  and  for 
what  offouKS  forfeiture  is  Imposed  in  general ;  Jurisdiction  over  and  proceedings  ft>r  con- 
demnation of  proper^  as  forfeited ;  judgments  or  decrees  therein,  and  enforcement  there- 
of; rerlew  of  proceedings;  costs  and  proceedings  for  condemnation;  effect  of  forfeiture; 
rights  of  Informers;  waiver  or  remission  of  forfeiture;  and  disposition  of  property  for* 
felted. 

[EXd/UDBS  pecuniary  punishments  {see  PenaUie»;  Pinet);  forfeiture  of  property 
or  estates  therein  or  rights  under  contracts  for  breadies  of  private  duties  or  obligations 

(see  Estates;  Landlord  and  Tenant;  Deeds;  Contracts;  Insurance;  and  other  specific 
heads) ;  forfeiture  of  franchises,  corporate  charters,  stock,  etc.  (see  Franchises;  Corpora- 
tions) ;  particular  offenses  as  grounds  of  forfeiture  (see  Food;  Intoxicating  Liquors; 
Customs  Duties;  Internal  Revenue;  and  other  specific  heads);  seizures  for  enforcement 
of  forfeitures  (see  Searches  and  Seizures) ;  and  forfeiture  of  ball  bonds,  reci^lzauces, 
etc.  (see  Bail;  Recognizances).  For  complete  list  of  matters  excluded,  aee  cross-refer* 
mces,  post] 

Analysis. 

§  3.  Constitutional  and  statutory  provisions. 
§  5.  Proceedings  for  enforcement. 
§  9.  Remission. 

§  10.  Disposition  of  property  or  proceeds. 


Cr  OSS-References. 


Pee— 

Bail  bonds.   Bail,  H  22-24,  77-Sa 

Bond  or  recognizance  la  iMstardy  proceeding. 

Bastabds.  I  47. 
Bleach  of  condition  in  deed.    Deeds,  || 

16G,  168. 

Of  condition  of  will.   Wills,  S8  <}06,  667. 
Of  contract.    Contbacts,  |  321. 
Compensation    by    agent      Pbircifal  and 
AOEHT,  I  8^ 
By  attorneys.    Attobnbt  and  Client,  | 
153. 
CCRTBBT,  I  11. 

Depoalts  for  payment  of  price  of  land.  Ven- 

DOB  AND  PUBCHASBB.  ff  334-341. 

Devise  or  legacy.   Wills,  S  719. 

Diipoflition  or  devolution  of  forfeited  devises 

or  bequests.    WILLS,  U  S51-SG6. 
Doweb.  H  37-SS. 
Exemptions — 

Exemptions,  IS  101-lM^ 

Homestead,  U  178,  179. 
PnnchiBe.    Fbanchises,  H  12-16. 

Of  bank.   Banks  and  Banking,  |  68. 

Of  coi^iations.    Gobfobations,  H  582- 
621. 

Of  railroad  company.    Bailboads,  f  32. 
Of  street  railroad  company.    Stbeet  Rail- 
BOADS.  8  61. 

Of  turnpike  or  toll  road  company.  Tubn- 
nsBB  AMD  Toll  Boads,  S  3L 


Grant  of  public  aid  to  railroad  company. 

Bailboads,  |  35. 
Imposition  of  as  denial  of  equal  protection  of 
laws.   Constitutional  Law,  i  247. 
Ab  deprivation  of  property  without  due  pro- 
cess of  law.    Constitutional  Law,  { 
303. 

Insurance.    Inscbance,  {8  304,  748-703, 

Estoppel  or  waiver  affecting  li^t  IN- 
SUBANCE,  H  371-400,  755. 
Jurisdiction  and  relief  in  equity.    EQurrr*  | 
24. 

Lease.  Landlobd  and  Tenant,  H  111,  112. 
License.    Licenses,  {  38. 

To   make,   use,   or  sell  patented  article. 

Patents,  |  214. 
To  teach  school.    SCHOOLS  and  School 
DiSTBlcrs,  I  132. 
Limitation  of  actions  to  enforce.  Limitation 

OF  Actions,  f  36. 
Liquor   license.     INTOXICATING  LlQUOBB,  |S 
105-108. 

Mining  leases.    Mines  and  Minebals,  i  68. 
Nonpayment  of  assessments  on  building  and 
loan  association  stock.    Building  and 
Loan  Associations,  |  22. 
Of  taxes.    Taxation,  S8  840-851. 
Oil  or  gas  lease.   Mines  and  Minebals,  S  77. 
Pecuniary  punishments— 
Fines. 
Penalties. 
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I'ublk-alioD  of  ordinance  imposing.  Munici- 
pal COBPORATIOMS,  §  110. 

Railroad  right  of  way.    RaiLBOADS,  |  82. 

IllICOONIZANCEB,  g|  7-0. 

Remedy  for  enforcement  of  contract  of  sub- 
Rcription  to  railroad  stoclc.    Railboads,  {  IG. 
RjKht  of  inberitaoce  of  surrivisg  husband  or 
wife.   Descent  and  Distribution,  i  63. 
Of   pnrchaser   of   pnblic   land.  Public 

Lands,  g  54. 
To  use  street  for  purpoBe  other  than  high- 
ways.    Municipal    Cobpobatioxs,  S 
090. 


Seizures  for  enforcement  oL    Searches  and 

Seizures. 

SnbscriptioD  to  corporate  stodc  Corpora- 
tions, S  93. 

Taking  or  exacting  usury.    L'auRT,  {  130. 

Title  acquired  by  adverse  possesgion.  Ad- 
verse Possession,  |  109. 

Violations  of  gaming  laws.  Gaming,  f|  US,  GO, 
61. 

Of  liquor  laws.    Iktoxicatino  Liquoks* 
SI  20,  244-2.")4. 
Wages.    Master  and  Servant,  S  73. 
Waste.    Waste,  |  22. 


i  2.   Canstltntitmal  and  atatntory  pro- 
visions. 

Time  of  taking  effect  of  statute,  see  Statutes, 
S  250. 

For  Cases  fbom  Otueb  STATiis, 
See  23  Gent.  Dig.  Forfeit.  I  1. 
'  See,  also,  19  Cyc.  pp.  1358,  13.VJ. 

S  5.   ProoeediuE*  tor  OBforoemeBt. 

Seizures,  see  Searches  and  Seizures. 

For  Cases  fbou  Otheb  States. 

See  23  Cent.  Dig.  Fotfeit  |$  4-& 

See,  also,  19  Cyc.  pp.  135n-13(Cf;  note.  4 

I»  R.  A.  (X.  S.)  338;  note,  8  Am.  St. 

Rep.  400. 


§  0.  Bemluton. 

Time  of  takio;;  effect  of  statute  as  to  reraisBion 
of  forfeitures,  see  KTATl'Ttcs,  S  ^5U. 

For  Cases  from  Otijkr  States, 
See  23  CkNt  Dig.  Forfeit.  S  U- 
See,  also,  19  Cyc.  p.  ISihi. 

S  10.  Disposition  of  property  orproeooda. 

Property  or  proceeds  as  part  of  common  school 
fund,  sep  Schools  and  School  Districts, 
S  17. 

Fob  Cases  fbou  Other  States, 
See  33  Cent.  Dig.  Forfeit.  |  12.- 
See,  also,  10  Cyc.  p.  1302. 
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Scope-Note. 

[IKCLUDES  falsely  and  franflulently  making  or  materially  altering  luBtnuuents  In  writ- 
ing, otber  than  ctrculatli^  notes  Issued  as  money  or  other  government  obligations  or  seeurl- 
iteti.  and  ntterlng  such  forged  Instnunents ;  nature  and  elements  of  the  crimes  of  forgery, 
ntloing  and  ptiblisblng  forged  Instruments,  etc.,  and  degrees  thereof;  nature  and  extent 
of  rrlminal  retiiK>usll>nit.v  therefor,  nud  grounds  of  defense;  and  prosecution  and  punish' 
meat  of  such  acts  as  public  offenses. 

[INCLUDES  effect  of  alterations  of  instruments  In  writing  in  geueral  (see  Altera- 
tion 0/  Instrumcnti),  rights  and  liabilities  of  tHinbs  paying,  discounting,  etc.,  fornred  or  al- 
tered paper  (see  Bank»  antf  Banking),  and  of  parties  to  and  holders  of  forged  or  altered 
im»iiis8ory  notes,  bills  of  exchange,  checks,  etc.  (see  BUln  and  Notes),  bonds  (see  BonOs), 
and  otber  particular  classes  of  Instruments  (see  specltlc  neads) ;  nud  oflTenses  of  mnklng, 
paosiug.  etc.,  counterfeit  coin  or  otber  money  or  goverumeut  securities  (see  Counterfeit- 
ing). For  complete  Hat  of  matters  excluded,  see  cross-references,  post] 


Analysis, 

Natui^  of  offense  in  general. 
Statutory  provisions. 
Elements  of  offenses. 

  In  general. 

  Intent. 

  Nature  of  instrument. 

  Alteration  of  instrument. 

— —  Similitude  of  false  instrument  or  signature  to  genuine. 

 Apparent  legal  efficacy  or  operation  of  instrument. 

False  entries  or  records,  and  alteration  of  entries  or  records. 

Defenses. 

Indictment  or  information. 

  Requisites  and  sufficiency  in  general. 

  Intent. 

  Description  of  or  setting  forth  instrument, 

  Facts  extrinsic  to  instrument  in  general. 

  Making  or  alteration  of  instrument. 

  Falsification  of  entries  or  records. 

 Uttering  or  publishing  forged  instrument. 

  Issues,  proof,  and  variance. 

Presumptions  and  burden  of  proof. 
Admissibility  of  evidence. 
Trial. 

Questions  for  jury. 


A(q>eal  and  Error. 


Cross-References. 


See-' 

ALTBATIOR  or  IlfSTBCinNTfl. 

(Wrltation  of  forsed  iDBtruments.  Cancbl< 
UTIOR  OP  iRSnUUENTS,  H  12,  13,  46,  SO, 
66. 

Oauieiicement  of  proMcntion  as  affecting  lim- 
itttiMis.   Griminal  TjAW.  S  157. 

CorSTERFEITIHO. 

IMenae  as  against  bona  fide  purchaser  of  bill 
w  note.  Bills  and  Notes,  |  377. 


Estoppel  to  dear  that  signatare  is  forgery. 

Estoppel,  {  St!. 
Evidence  as  to  forgery  of  will.    WiLtj,  {  302. 
Expert  testimony  as  to  handwriting.  Bvi- 

IIENCE,  I  511. 
Liability  on  bill  or  oot«  fraudulently  indorsed. 
Bills  and  Notes,  i  881. 
On   forged   IndorHement   of  bill   or  note. 
Bills  and  Notks,  J  279. 
Payment  by  forged  note.    Payment,  f  18. 
Of  fo^ed  paper  by  bank.    Banks  a.\d 
Banking,  ||  147-140. 
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Ratlficatioii  ot  GoNTBACxa,  %  134. 
Signature  of  one  obligor  as  affecting  ItabUity 

of  co-obligor  as  surety.    Pbikcifal  and 

SURETT,  I  41. 
Transfer  of  bill  or  note  by  forged  indorsement 
Bills  and  Notes,  {  201. 


Tnuufer.  etc.— {Cont'd). 

Of  forged  note  in  payment  for  gooda  sold. 
Sales.  I  43. 
Validity  of  mortgage.    MobtgaoBS,  |  11. 
Words  Imputing  crime  of  as  constituting  libel 
or  slander.   Lzbel  and  Slahdeb,  H  7,  122. 


g  1.  Kaiare  of  offense  In  senernl. 

M  (Sep.  1888) 
An  affidavit  and  information  for  forgery, 
under  Rev.  St.  1881,  S  2206,  providing  tbat 
whoever  forges  or  counterfeits  any  order  for  the 
pajrment  of  money  or  property,  or  any  other 
iQBtrument  of  writing,  with  intent  to  defraud 
any  person,  shall  be  imprisoned,  the  value  of 
the  property  thus  sought  to  be  obtained  is  not 
of  the  essence  of  the  offense,  and  need  not  be 
stated,  under  section  1750,  providing  that  no 
Indictment  or  information  shall  be  invalid  for 
failure  to  state  the  value,  where  the  same  is  not 
"of  the  essence  of  the  offense."— Stewart  v. 
State,  lis  Ind.  505, 16  N.  E,  190. 

Fob  Gases  fbou  Otbeb  States, 

Sbb  23  Cent.  Dig.  Forg.  |i  1.  4-7. 
See,  also,  19  Cyc.  p.  1370;  notes.  23  Am. 
Dec.  300;  78  Am.  Dec.  252. 

I  2.  Statmtwy  prarlsieiis. 

M  (8«».U07) 

Where  sn  affidavit  filed  August  ^,  1006, 
charged  foi^ry  in  January,  1905,  it  based  the 
prosecution  on  section  2354,  Bums*  Ann.  St. 
1901,  because  the  public  offense  statute  of  1005, 
defining  and  punishing  forgery,  but  providing 
against  interference  with  prosecution  of  acta 
committed,  was  passed  after  January  of  that 
year.— State  v.  Hazzard,  168  Ind.  163,  80  N. 
E.  149. 

Fob  Caseb  from  Otheb  States. 
See  23  Cent.  Dig.  Forg.  H  2,  3. 
See,  also,  10  Oyc.  pp.  1370,  1371. 

I  3.  Eleauats  of  offeases. 

Fob  Cases  from  Otheb  States, 

See  23  Cent.  Dig.  Forg.  ||  1-49. 
See,  also,  19  Cyc.  pp.  1373-1387:  note. 
01  L.  R.  A.  819;  note,  55  Am.  Rep.  651. 

i  4.  —  Xm  genenL 

[a]  (Sep.  1907) 
Forgery  is  the  false  making  or  materially 
altering  of  any  writing  which,  if  genuine.  Is  of 
legal  efficacy,  or  is  the  foundation  of  a  legal 
liability,  and,  If  the  writing  Is  manifestly  void, 
it  is  not  the  subject  of  forgery.— State  v.  Floyd, 
169  Ind.  136,  81  N.  E.  1153. 

Fob  Cases  fboh  Otheb  States, 
See  23  Cent.  Dig.  Forg.  fS  l-SL 
See,  also,  19  Cyc  p.  1373. 

I  S.  —  Imtent. 

Auctions  in  Indictment,  see  post,  |  27. 

Presumptions,  see  poet,  $  35. 


U]  (Snp.l8S» 
An  indictment  for  uttering  a  forged  In- 
strument must  allege  that  defendant  uttered 
the  same,  knowing  It  to  be  false,  forged,  and 
counterfeit.— Powers  v.  State,  87  Ind.  07. 

[b]    (Sep.  1886) 

Where  a  forgery  ia  committed  after  the 
death  of  the  man  whose  name  purports  to  Ik? 
signed  to  the  instrument,  it  is  proper  to  charge 
that  the  intent  was  to  defraud  bis  estate,  as 
the  estate  of  a  decedent  is  in  law  regarded  as 
a  person,— Billings  v.  State.  107  Ind.  ^  6  N. 
E.  914.  7  N.  E.  703,  57  Am.  Rep.  77. 

Fob  Cases  from  Otheb  States, 
See  23  Cent.  Dig.  Forg.  iS  4-6. 
See,  also,  19  Cyc.  pp.  137C-137a, 

I  7.    Nature  ot  Instrament. 

Description  in  indictment,  see  post,  |  28. 

[a]  (Sep.  1880 

An  instrument  reading  thus :  "La  Grange, 
June  19.  1881.  Mr.  Allen:  Please  let  A. 
Oarmlre  have  team  to  go  to  Mongo,  and  charge 
same  to  me.  T.  Hudson,**- is  a  writing  ob- 
ligatory promising  to  pay  money,  within  the 
meaning  of  the  Indiana  statute  defining  the 
crime  of  foi^ry.— Garmin  t.  State,  104  Ind. 
444,  4  N.  E.  54. 

[b]  (Sep.  1SS8) 

Forgery  may  be  predicated  on  ao  order 
reading:  "Halls  and  Davisons:  Please  let  this 
boy  have  a  soot  of  cloth.  [Signed]  Mrs,  Wil- 
son. And  let  him  have  a  cap  tog."— Stewart 
V.  State,  113  Ind.  505,  16  N.  E.  180^ 

[c]  (Sap.  IMS) 

Bums*  Rev.  St  1001.  |  2016,  makes  it  an 
offense  to  alter  any  record  made  by  law  per- 
taining to  any  court  of  record  or  any  paper  or 
writing,  etc.,  filed  In  such  court.  By  Bums* 
Rev,  St.  1001.  S  080,  an  attorney  at  law,  act- 
ing under  employment,  may  enter  satisfaction 
of  a  judgment:  and  by  section  ^0  every  in- 
dorsement of  payment  on  the  record  of  any 
judgment,  signed  by  plaintiff's  attorney,  oper- 
ates as  satisfaction.  Held,  tbat  an  indorsement 
of  payment  and  satisfaction  on  the  record  of  a 
Judgment  by  one  authorised  to  make  it  is  a  rec- 
ord, within  the  meaning  of  section  2016. — 
State  V.  Henning,  63  N.  E.  207,  158  Ind.  106. 

[d]  (Sap.  190T) 

Where  a  subscription  paper  Is  headed  with 
merely  the  title,  character,  authorship,  and  price 
of  a  book,  followed  by  the  word  "subscribers,'^ 
a  name  written  under  "subseribera*'  clearly  im- 
ports a  promise  to  take  a  copy  of  the  t>ook 
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and  pa;  the  price  indicated,  and  constitutea  a 
"wnting  obligatory"  or  "inBtrument  in  writing" 
within  the  meaning  of  Bums'  Ann.  St.  1901, 
f  23M,  defining  foi^ery.— State  T.  Hanard,  108 
iDd.  163,  80  M.  E.  149. 

Fo^x;  mar  he  baaed  on  any  writing 
wlii^  if  genuine,  would  operate  aa  a  founda- 
tion of  a  penon'a  liability  or  the  evidence  of  his 
right.— Id. 

[•]    <8«p.  iwn 

A  school  teacber^a  receipt,  purporting  to  be 
executed  by  a  teacher  actually  employed  in 
the  township,  for  salary  received,  is  a  sub- 
ject of  forgery.— State  t.  Floyd,  168  Ind.  13U, 
81  N.  E.  1153. 

Fob  Cases  fbou  Otheb  States, 

See  23  Cert.  Dio.  Forg.  |f  2,  3,  8-l.'5. 
See,  also,  19  Cyc.  pp.  1380-1387;  notes,  24 

Lu  R.  A.  33,  G4  L.  R.  A.  794,  1  L.  R. 

A.  (N.  S.)  730.  4  L.  R.  A.  (N.  S.)  1120. 

I  lO.  — ~  Alteration  of  inatrnmeat. 

AIlegatioDs  in  indictment,  see  poet,  |  30. 

Ul    (Sup- 1877) 

An  indictment  cannot  be  predicated  upon 
the  uttering  of  an  Inatrument  altered  in  an  im- 
material part— Blttinga  t.  State,  66  Ind.  101. 

P>]   (Sap.  187») 

On  a  trial  for  forgery  of  a  promissory 
note,  the  payee'a  penciling  in  its  margin,  after 
Its  deliveiy,  the  words,  "May  pay  Oct  20th, 
TS,"  is  immaterial.— Robinson  T.  SUte,  66  Ind. 
831. 

[e]  (Sap.  inU 
Defendant  sold  wheat  to  P.,  by  whose  di- 
rection he  delivered  It  at  a  railroad  grain  ware- 
hooae,  and  took  a  receipt  stating  the  name  of 
the  seller  and  buyer,  and  the  Quantity  of  wheat 
delivered,  on  the  liack  of  which  was  written, 
**Ko.  8  red,"  for  Uie  pnrpoee  of  informing  the 
boyer  of  the  wardiouseman's  judgment  as  to 
the  grade  of  the  wheat,  and  enabling  him  there< 
by  to  fix  the  price.  Defendant  altered  this 
memorandnm  on  the  back  of  the  receipt  by 
changing  the  figure  "3"  to  *^."  Held  not  suf- 
ficient to  support  an  Indictment  for  forgery, 
under  Bums*  Rev.  8t  1894,  {  2354  (Homer's 
Rev.  St  1897,  |  declaring  that  whoever 

falsely  alters  any  "receipt"  for  money  with  in- 
tent to  defraud  shall  be  guilty  of  forgery,  since 
the  change  in  the  memorandum  on  the  back 
in  no  way  varied  the  legal  effect  of  the  re- 
ceipt—State v.  Hendry,  58  N.  E.  1041,  156 
Ind.  382,  54  L.  R.  A.  794. 

For  Casfjs  fbom  Otheb  Stater, 

Skb  23  Gent.  Dig.  Forg.  H  21-25. 

See,  also,  19  Oyc.  pp.  1374,  137S;  note, 
22  L.  R.  A.  686. 


g  11.  ^  SinUUtvde  of  false  imstnuaent 
or  slcaatwre  to  semalne. 

M    (Sup.  1877) 
Uttering,  as  an  order  of  Ezra  Loutzen- 
heiser,  an  order  signed,  "EHrere  Lowtrbeiser," 
held  not  to  be  a  forgery.— Abbott  v.  State,  69 
Ind.  70. 

(b]  (Bap.  18U) 
A  charge  of  forgery  may  be  based  npon 
an  instrament  which  bears  auch  a  resemblance 
to  the  genuine  instrument  It  is  intended  to  rep- 
resent aa  ia  calculated  to  deceive,  and  the  per* 
son  forging  an  instrument  cannot  escape  pun- 
ishment, where  there  is  auch  a  resemblance,  up- 
on the  ground  that  the  fo^ry  was  auch  as 
would  have  deceived  only  stupid  and  careless 
persons.— Garmlre  v.  State,  104  Ind.  444,  4 
N.  E.  54. 

[C]    (Snp.  1S87) 

The  defendant  wrote,  in  a  promissory 
note,  the  signature.  "Bill  Stevens,"  and  offered 
the  instrument  for  sale  as  the  promissory 
note  of  William  R.  Stepliens,  falsely  represent- 
ing that  the  latter  had  executed  it  Held,  that 
the  note  as  signed,  "Bill  Stevens."  did  not 
indicate  on  its  face  that  it  was  not  intended  as 
the  note  of  William  R.  Stephens ;  and  that  de- 
fendant was  guilty  of  forgery.— Rudlcel  v.  State, 
111  Ind.  DOS,  18  N.  B.  114. 

Fob  Cases  from  Otheb  States, 
See  23  Cent.  Dig.  Forg.  |  27. 

1 12.  —  Appareat  legal  aBaaey  ar  op- 
eratlea  of  laatrameat. 
r»]    (Sap.  I860) 

As  a  note  payable  to  bearer  may  be  trana- 
ferred  by  Indorsement  aa  well  aa  by  mere 
delivery,  and  aa  Such  an  indorsement  <q;ierates  to 
charge  the  lodorser,  tiie  writing  of  an  Indorse- 
ment on  the  back  of  such  a  note  without  an- 
tbority,  and  with  intent  to  defraud,  conatitotea 
forgery.— State  v.  Crawford,  2  Ind.  23. 

[b]  (S«p.  1867) 

An  indictment  for  forging  a  certificate 
which  purported  to  be  signed  by  a  mustering 
officer  of  the  United  States,  and  certified  that 
a  certain  person  had  been  mustered  into  the 
military  service  of  the  United  States  and  credit- 
ed to  Allen  county,  and  that  said  soldier  was 
entitled  to  a  l>ounty  which  had  been  voted  by 
the  county  board,  was  held  to  be  bad,  because, 
at  the  time  of  the  alleged  forgery,  the  -ap- 
propriation of  money  for  bounties  was  illegal 
and  void.— Reed  v.  State,  28  Ind.  396. 

[c]  <Sitp.  ISTS) 

An  indictment  for  forgery  of  a  promissory 
note  may  be  sustained,  notwithstanding  the  in- 
strument did  not  contain  the  name  of  a  payee. — 
Harding  v.  State,  54  Ind.  358. 

W   (Sap.  1S8S) 
An  indictment  can  1m  maintained  for  the 
forgery  of  a  written  order  to  pay  money,  though 
the  order  contain  the  name  of  no  drawee;  the 
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omissioD  being  filled  In  by  proof. — Powers  t. 
State,  87  lod.  97. 


[e]     (Sup.  I8«} 


per. 


A  note  signed  "John  '   Jones."  though  the 
mailt 

place  for  the  mark  was  blank,  will  support  an 
indictment  for  forgery. — Lemastexs  t.  State, 
95  Ind.  367. 

[f]  (Snp.  1S86) 

An  indictment  charging  the  forgery  of  an 
order  for  goods  and  chattels  is  not  bad  because 
of  the  misspelling  of  the  word  "groceries," 
where  the  order  as  set  out  is  for  "$3.00  of 
grociers."— Myers  y.  State,  101  Ind.  370. 

[g]  (Snp.  1886) 

The  instrument  upon  which  the  charge  of 
forgery  is  based  must  be  one  having  some  legal 
efifect.  but  it  is  not  necesaary  that  it  should  be 
a  perfect  instrument.— Garmire  t.  State,  104 
Ind.  444,  4  N.  K.  54. 

[b]  (8I1P.1W?) 
Wheic  a  written  instrument  appears  on 
its  face  to  be  void  as  a  matter  of  law,  a  charge 
of  forgery   thereof   cannot   be  maintained.— 
SUte  V.  Hazzard,  1R8  Ind.  163,  80  N.  E.  149. 

The  unauthorized  signint;  of  another's  name 
to  a  writing  which  shows  on  its  face  that  it 
has  some  apparent  legal  effect,  though  it  does 
not  appear  to  be  perfect,  constitutes  forgery. 
-Id, 

[1]  (S«p.l90T] 
A  written  instrument  Imperfect  on  fts 
face,  but  which  by  the  aid  of  extrtnsic  facts 
may  be  used  to  defraud  another,  Is  a  proper 
subject  of  foi^ery.— State  t.  Floyd,  160  Ind. 
136,  81  N.  E.  1153. 

A  written  instrument  which  is  manifestly 
void  is  not  the  subject  of  forgery.— Id. 

For  Cases  fbom  Other  States, 

See  23  Cent.  Dig.  Foig.  gf  23-47. 
See,  also,  19  Cyc.  p.  1379. 


S  15.  Talse  emtHea  or  reoard*.  Mid  al- 
teration of  entries  or  records. 

AUegatjons  in  indictment,  see  post,  |  31. 

M    (Snp*  1S38T 

Under  Rev.  Laws  1831,  1  9.  providing  that 
"every  person  who  shall  folsely  make,  forge, 
etc.,  any  deed,  record,  certificate  of  a  justice 
of  the  peace,  or  other  public  officer,  or  any 
other  instrument  In  writing  whatever,  with  in- 
tent to  defraud  any  person  or  persons,  shall 
be  gnilty  of  forgery,*'  a  deiwsition  taken  to  be 
used  as  evidence  In  an  action  is  not  a  subject 
of  forgery.— Atkinson  v.  Reding,  5  Blackf.  30. 

Fob  Cases  fbou  Otiieb  States, 
See  23  Ckht.  Dig.  Forg.  g  !S0. 
See,  also,  19  Cyc.  p.  1375;  note,  75  Am. 
Dec.  571. 


{20.  Detenaea. 
[a]    (Sap.  18SG) 

Where,  in  a  prosecution  for  forgery,  the 
forged  instrument  bears  a  date  which  would  in- 
dicate that  a  prosecution  for  forgery  was  bar- 
red by  limitation,  but  the  indictment  explicitly 
charges  that  it  was  forged  and  uttered  iipoo 
another  date  which  is  within  the  limitation  of 
the  statute,  defendant  cannot  escape  punish- 
ment because  of  the  error  in  the  date. — Oar- 
mire  V.  State,  4  N.  E.  54,  104  Ind.  444. 

Fob  Casks  fbom  Otheb  States, 
See  23  Cent.  Dig.  Forg.  §  56. 
See,  also,  19  Cyc.  p.  1411. 

j|  25.  Indictment  or  information. 

Disjunctive  or  alternative  allegations,  see  Iw- 
DICTMENT  AND  iNtORMATIOH,  §  72. 

Repugnancy,  see  Ihdiciuent  AKD  Ikforha.- 
TION,  t  73. 

For  Cases  from  Otheb  Statks. 

See  23  Cent.  Dig.  Forg.  SS  61-102. 
See,  also,  19  Cyc  pp.  1392-1411. 

9  26.  — ~  ReqniRites  and  anBoieney  Im 
generaL 

[a]  (9np.  1S4T) 

A  statute  enacted  "that  ever;  person  who 
shall  falsely  make,  deface,  destroy,  etc.,  any 
record,  etc.,  shall  be  deemed  guilty  of  forgery." 
Held,  that  an  indictment  on  that  statute,  charg- 
ing that  the  defendant  did  unlawfully  and 
feloniously  destroy,  etc.,  was  not  objectionable 
for  omitting  the  word  "falsely."— State  v.  Dark, 
8  Blackf.  526. 

[b]  (Sop.  1876) 

An  indictment  for  forgery  charged  that  the 
defendant,  at  a  certain  time  and  place,  "did 
unlawfully,  feloniously,  and  falsely  forge  and 
counterfeit  a  certain  promissory  note  for  the 
payment  of  money,"  the  note  being  set  out  in 
full,  "with  intent  to  defraud"  the  bank  at 
which  it  was  made  payable.  Held,  that  the 
indictment  was  good.— Shatley  t.  State.  54 
Ind.  168. 

For  Cases  fbom  Otheb  States, 
See  23  Cent.  Dig.  Forg.  {  9L 
See,  also,  10  Cyc.  p.  1392. 

S27.    Intent. 

[a]  (Snp.  1877) 

Whether  an  indictment  for  forgery  Is  for 
committing  the  original  forgery,  or  for  uttering 
the  forged  paper  as  true,  the  intent  may  be 
laid  to  be  to  defraud  the  person  whose  name 
has  been  forged.- Shinn  v.  State,  57  Ind.  144. 

[b]  (Sap.  1894) 

An  indictment  alleging  that  defendant 
knowingly  uttered  a  forged  note  is  sufficient 
to  charge  defendant  with  uttering  a  note  know- 
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ins  it  to  be  forjced. — State  v.  Williams,  139  Ind. 
43.  38  X.  E.  330,  47  Am.  St.  Rep.  2m. 

Fob  Casks  fbou  Otiieb  States. 
See  23  Cent.  Dig.  Fo^.  {  02. 
See.  also,  19  Cyc.  p.  1305. 

I  28.  — —  DcMilptlos  of  or  Httlnc  f  ortb 
lBBtT«aieiit. 

UI  (Sap.  18») 
I'nder  2  Gav.  &  H.  St.  p.  446,  §  30,  pro- 
vidiDg  tbftt  every  person  who  shall  falsely  niiike 
or  alter  any  promissory  note  Cor  the  payment 
of  Diflaey  or  property  shall  be  guilty  of  forgery, 
an  indictment  for  altering  a  promissory  note 
should  set  it  forth  in  substance  and  effect,  and 
allege  that  it  was  given  for  either  money  or 
property,  though  it  is  alleged  in  the  indictment 
that  the  note  was  destroyed  by  the  defendant. — 
Birdg  T.  Sute,  31  Ind.  88. 

[b]    (Sap.  1876) 

An  iDdictmeDt  for  foiiEing  or  for  knowing- 
ly ntteriog  a  counterfeited  instrument  of  writ- 
ini;  most  set  forth  an  exact  copy  of  the  instru- 
ment.—State  V.  Cook,  52  Ind.  'n-i. 

\r\  Where  the  instrument  alleged  to  have 
Ihvn  forged  is  set  out  in  the  indictment,  the 
mere  misnomer  of  the  instrument  w  not  ground 
foriinasbing  the  indictment.— {Sup.  18T<i)  llard- 
injt  V.  State.  M  Ind.  3r.9 :  (1882)  I'owen  v. 
Same,  87  Ind.  !>7;  (18S(>)  Garmire  v.  Same, 
104  Ind.  444.  4  N.  E.  54. 

[d]  4Sap.  1877) 

An  indictment  for  [orscTy  charged  that 
dffeDdant  did  utter  and  publish  as  true  a  cer- 
tain forged  note,  which  was  set  out,  payable 
to  defendant,  and  purporting  to  be  executed  by 
one  "S.  B.  S.  Ktner,"  with  intent  to  defraud 
one  "Solomon  B.  S.  Kinner,"  etc.  Held  that 
the  indictment  was  fatally  defective.— Shinn  v. 
State,  57  Ind.  144. 

[e]  (Sap.  1878) 

An  indictment  predicated  upon  the  forging 
and  ottering  of  a  certificate  of  acknowledgment 
of  ihe  execution  of  a  deed  of  land,  with  intent 
to  defraud  the  owner  or  bis  heirs,  assumes  the 
validity  of  the  conveyance  itself  as  between  the 
naotor  and  grantee,  and  is  sufficient.— State  v. 
Ihifour  «3  Ind.  5«7. 

in  (Snp.  1S78> 
An  indictment  chained  the  defendant  with 
thf  forgery  of  a  promissory  note,  "with  intent 
to  defraud  one  Emily  J.  Schweitzer,"  while  such 
D«te  appeared,  by  copies  thereof  and  of  the 
indorsement  thereon  set  out  in  the  indictment, 
to  have  been  payable  to,  and  indorsed  by,  one 
"E.  J.  Scbweiuer."  Held,  that  the  indictment 
wu  insufficient.— Yount  v.  State,  G4  Ind.  443. 

(d  (Sap.  1881) 
A  description  in  the  Indictment  of  a  note 
alleiM  to  have  been  forged,  and  which  Is  lost, 
that  it  was  signed  by  "one  Henry  Wintrode 
or  Henry  R.  Wintrode,"  is  not  uncertain  or 
rqni vocal.— Hess  v.  State.  73  Ind.  5,17. 


[h]    (Sap.  18S1) 

In.  an  indictment  for  forgery,  where  the 
forged  paper  has  been  partly  burned  and  blotted 
while  in  defendants'  possession,  the  substance 
only  thereof  need  be  slated  in  the  indictment, 
although  parol  evidence  could  supply  the  miss- 
ing parL— MuDson  v.  State,  79  Ind.  541. 

[I]  (Sap.  1S85) 
In  an  indictment  for  forgery  of  "a  certain 
order  purporting  to  have  been  made  and  execut- 
ed by  one  Vincent  T.  West,"  followed  by  the 
instrument  set  out  ipsiasimis  verbis,  showing 
that  it  was  signed  "Dr.  West,"  held,  that  the 
purporting  clause  would  be  rejected  as  sur- 
plusage.—Myers  V.  State,  101  Ind.  370. 

U]  (Sap.  1890) 
An  indictment  for  forgery,  which  stales 
that  the  note  alleged  to  be  forged  "has  been 
destroyed,  or  is  in  the  possession  of  one  to  the 
grand  jury  unknown,"  is  sufficient  when  the 
note  is  described,  and  its  substance  set  out. — 
State  V.  Callahan,  124  Ind.  304,  24      E.  732. 

For  CAste  FRou  Other  States. 

See  23  Cent.  I>io.  Porg.  U  G&~7(i. 
See.  also,  19  Cyc.  pp.  i:«)7-1403. 

8  29.  —  Facts  extrinsio  to  Instramant 
in  BOBsral. 
[a]   (Sap.  1881) 

In  a  prosecution  for  forgery,  the  indictment 
alleged  that  on,  etc.,  at,  etc.,  the  defendant  did 
unlawfully,  etc.,  give,  barter,  sell,  utter,  pub- 
lish, and  put  away  to  one  B.  IG  false,  foi^eil, 
and  counterfeit  bank  notes  the  genuine  of  which 
bank  notes  were  current  at  the  time  In  the 
state  of  Indiana,  and  which  purported  to  be 
the  tienuine,  and  were  for,  etc.,  each,  and  issued 
by  the  Winstend  Bank  of  Connecticut,  payable 
to  "E,  Seymour,  or  bearer."  Held,  that  it  wns 
not  necessary  to  the  full  description  of  the  of- 
ton»e  chained  to  allege  that  the  genuine  notes 
were  current,  and  that  such  an  averment  was 
mere  surplusage. — Porter  v.  State,  17  Ind.  415, 

rb]  An  indictment  for  forgery  must  show  that 
the  Instrument  of  which  the  forgery  is  predi- 
cated is  such,  on  its  face,  as  is  naturally  cal- 
culated to  have  some  effect;  or,  if  it  be  not  snf- 
fident  for  that  purposie,  extrinsic  matter  must 
be  averred,  so  that  the  court  may  judicially  see 
its  fraudulent  tendency.— (Sup.  1807)  Heed  v. 
State,  28  Ind.  300:  (1870)  State  v.  Cook,  02 
Ind.  574;  <18S7)  Shannon  v.  State,  100  Ind. 
407,  10  N.  R  87. 

[c]  (Sop.  1886) 

The  estate  of  a  decedent  is  a  person  in  le- 
gnl  contemplation  so  that  an  iiiforiuution  for 
forgery  with  intent  to  defraud  "the  estate  of" 
M.  suOlciently  charges  an  intent  to  defraud  a 
"person."— Billings  v.  State,  6  N.  E.  914,  7  N. 
E.  703,  107  Ind.  54,  57  Am.  Rep.  77. 

[d]  (Sap.  1896) 

An  indictment  for  forging  n  deed  purport- 
Ing  to  have  been  executed  by  one  llunnah  Mi- 

Cormlck. — the  copy  of  such  dtH'd  set  out  in  the 
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indictment  beiog  dgoed  "Hannah  McGormick," 
—la  iuBufficlent  without  an  express  allegation 
that  the  forged  signature  was  intended  for  "Han- 
nah McCormiclc."— State  t.  McConniclc,  141 
Ind.  685t  40  N.  E.  1069. 

[a]     (Svp.  1897) 

An  affidavit  and  informatioD  for  forgery  of 
a  note  which  aver  that  the  forged  name  was 
signed  in  German  characters,  and  added  a  like 
statement  after  the  signature  itself,  is  suffi- 
cient, thou^  the  name  is  not  set  forth  exactly 
as  it  appears  on  the  note.— Beyerllne  T.  State, 
45  N.  E.  772,  147  Ind.  125. 

in  (S«».l907> 
The  indictment  for  forgery  of  an  apparent- 
ly void  inatrument  must  allege  snch  intriosic 
facts  as  will  show  the  wiitlng  to  have  a  legal 
effect— State  t.  Haizard,  168  Ind.  163,  80  N. 
E.  140. 

[g]  (Snv.  1907) 
Where  a  forged  pai>er  is  each  that  without 
the  existence  of  extrinsic  facts  no  apparent  le- 
gal liability  is  created  thereby,  the  indictment 
must  aver  such  facts  as  will  dlscloee  its  capac- 
ity to  defraud.— State  t.  Floyd,  169  Ind.  136, 
81  N.  B.  1153. 

Under  Barns'  Ann.  St.  1001,  H  6989a, 
5980h,  requiring  contracts  between  teachers 
and  school  corporations  to  be  kept  io  a  public 
record,  and  section  80^h,  requiring  every  town- 
ship trustee  to  present  to  the  advisory  board 
receipts  and  expenditures,  etc.,  a  township  ad- 
visory board  knows  who  the  teachers  of  Its 
township  were  during  the  year,  and  an  indict- 
ment on  a  forged  receipt  for  the  expenditure  of 
tuition  'funds,  signed  in  the  name  of  one  as 
teacher,  must  allege  that  a  person  of  the  name 
signed  was  under  contract  to  leach  before  the 
coBunisdon  of  the  alleged  forgery.— Id. 

FOB  GASSa  FBOH  OXHEB  STATES, 

Sbb  28  Ceiit.  Dio.  Forg.  ||  77-81. 
See,  also,  19  Gye.  pp.  14(KS-1408. 

§30.         MaUac  ov  «lteratlom  of  Sa- 

[a]  (Sop.  1876) 

An  allegation  in  an  Indictment  that  the  de- 
fendant forged  a  certain  instrument  is  incon- 
sistent with  a  sobBeqoent  allegation  that  he 
then  and  there  knew  said  instrument  was  then 
and  there,  false,  fOrged,  etc^-State  t.  Cook,  52 
Ind.  574. 

[b]  (Sap.  1877) 

An  Indictment  for  uttering  an  "altered" 
instrument  must  clearly  set  out  the  alteration 
alleged,  with  the  profier  averments  showing  an 
alteration  of  a  material  part  thereof.- Bittiogs 
V.  State,  56  Ind.  101;  Kahn  v.  Same,  58  Ind. 
168. 

For  Cases  fboh  Other  States, 

See  23  Cent.  Dig.  Forg.  |8  8S-84. 
See,  also,  10  Cyc.  pp.  1394,  1395. 


S  31*  — —  Falslfloatiom  of  eatrlM  or  ree- 
ords. 
M  (Sap.  IMS) 
On  a  prosecutitm  under  section  2016^ 
Bums*  Ann.  St  1001,  the  Indictment  alleged  an 
alteration  of  an  indorsement  of  payment  on  the 
record  of  a  judgment,  against  a  township, 
which  indorsement  recited:  "Received  payment 
in  full  on  the  within  from  the  clerk.  H.  &  H., 
Attorneys  for  Plaintiff.  Received  of  L.,  trustee, 
$140.  J.  H.,  Clerk."  Beld,  that  the  indicts 
ment  was  insufficient,  inasmuch  as  It  did  not 
show  that  the  entry  of  payment  was  made  by 
the  attorneys,  or  that  they  acted  as  attorneys 
for  plaintiff,  and  the  affixing  of  the  word 
"clerk"  to  the  name  J.  H.  did  not  show  him 
to  be  clerk  of  court,  or  to  have  authority  to 
execute  the  writing  appearing  above  his  name. 
—State  V.  Henning,  63  N.  E.  207,  158  Ind.  198L 

Fob  Cases  fbou  Otheb  States, 
See  23  Cent.  Dig.  Forg.  {  63. 
See,  also,  19  Cyc  p.  1395. 

i  3S.  —  Utterlnc  or  vnbUshias  fOtcoA 
laitrnmeBi. 

Allegations  as  to  Intent,  see  ante,  i  7. 

[a]  (Sup.  1877) 

The  offense  of  uttering  an  altered  Instra- 
ment  may  be  charged  in  the  indictment  as  tha 
uttering  of  either  a  "forged''  or  an  "altered** 
instmrnent— Bittingi  v.  State,  50  Ind.  101. 

An  indictment  which  charges  the  defendant 
with  having  uttered  "as  true  a  certain  false, 
forged,  altered,  and  counterfeit"  written  in- 
strument, "knowing  the  same  to  be  false,"  etc, 
"with  intent  to  defraud,"  etc.,  is  one  which 
charges  the  uttering  of  a  once  genuine^  but 
altered,  instrument. — Id. 

[b]  (Snp.  1881) 

An  indictment  for  uttering  a  fogged  note, 
alleging  that  the  note  cannot  be  particularJy 
described  for  the  reason  that  it  is  lost  "and 
the  state,  by  her  officers  and  agents  duly  author- 
ized in  that  behalf,  after  diligent  search  there- 
for cannot  find  the  same,"  alleged  sufficient  dili- 
gence on  the  part  of  the  state  in  connection 
with  the  loss  of  the  forged  note  without  further 
alleging  a  search  for  the  note  by  the  persons  to 
whom  It  wu  uttered.- Hess  t.  State,  73  Ind. 
537. 

[c]  (Sap.  1SS2) 

An  information  for  uttering  a  forged  in- 
strument is  insufficient  where  it  fails  to  allege 
that  the  accused  uttered  the  Instrument  know- 
ing it  to  be  false,  forged,  and  counterfeit- 
Powers  T.  State,  87  Ind.  97. 

[d]  (Sap.  1904) 

An  information  fo):  uttering  a  forged  in- 
strument, which  alleges  that  defendant  passed 
it  to  M.,  is  sufficient  without  showing  how  it 
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WAS  passed.— Selbf  r.  State,  69  N.  B.  46S.  161 
lod.  667. 

Fob  Cases  from  Otdeb  States, 
fiEE  23  Ceitt.  Dig.  Foi^.  f  64. 
See^  alao,  19  Cyc.  p.  140ft 

1 34.  —  lasaea,  proof,  amd  Taviaaoo. 

[a]  (S«v.  18G6) 
Where  an  indictment  for  forgeir  alleged 
tbe  pBSsiog  to  A.  B.  RobiDSon  of  a  forged  bank 
note  with  intent  to  defraud  said  A.  B.  Robin- 
son, while  the  proof  showed  that  Robinson's 
name  was  "Alexander  B.  Robinson,"  bat  that 
he  was  often  called  "A.  B.  Robinson,"  the  in- 
dictment was  bad  on  motion  in  arrest.- Zellers 
T.  Sute.  7  Ind.  659. 

An  indictment  for  forgery  purported  to  set 
OQt  the  iastroment  forged  In  bsec  verba.  The 
name  of  the  president  of  the  bank  on  which  the 
Dote  was  alleged  to  be  forged  was  stated  to  be 
"Sedbetter."  On  proof  at  the  trial  that  the 
name  was  "Ledbetter/*  the  Taiiance  was  Keld 
fitaL-Id. 

In  an  indictment  for  forger;  the  forced 
note  was  allied  to  have  been  passed  to  "A.  B. 
B."  Proof  at  the  trial  that  R.'b  name  was 
"Alexander  B.  R.."  but  that  he  was  often  called 
"A.  B.  R."  Held,  there  being  no  allegation 
that  R.'s  Christian  name  was  unknown,  that 
tbe  variance  was  fatal.— Id. 

[bl  (So*.  1868) 
An  indictment  for  nttering  with  Intent  to 
defraud  A.  is  not  made  oat  by  showing  an  utter- 
ng  to  A.  as  aecnrity  for  a  pre-existing  dd>t,  and 
with  no  intent  of  procuring  credit  for  a  further 
aoMnint  AUter.  pertiaps,  if  it  had  diarged  an 
intent  to  defraud  generally.— Gol^n  T.  State, 
U  Ind.  361. 

(«]  (SWP.1U0) 

In  an  indictment  for  forgery  In  nttering 
and  patting  away  counterfeit  bank  notes,  the 
notes  were  described  as  pi^ble  to  "B.  lymonr 
«r  bearer,"  while  tiioae  offered  in  evidence  were 
piyable  to  **E.  Seymour,  or  bearer."  Held, 
diat  the  Tariance  was  fataL— Porter  t.  State, 
IS  Ind.  433. 

m  (Swp.UZf) 
An  IndictmMtt  for  foigeiy  aet  out  a  copy 
of  tbe  instrument  alleged  to  have  been  forged, 
as  follows:  rTrueblood  St  Allen,  Salem,  Ind.: 
Pkase  let  Jim  Cook  [the  defendant]  have  two 
d(dlars  worth  on  my  credit  Fred  L.  Prow, 
Silem."  Held,  that  tfaia  instmment,  with  the 
auction  that  the  drawees  were  in  the  grocery 
tiade,  did  not  support  an  averment  Iih  the  In- 
dietnent  that  it  was  "for  the  payment  of  money 
asd  delivery  of  grocery  goods."— State  v.  Cook, 
62  Ind.  674. 

M     (8wp.  1878) 

The  note  offered  In  evidence  on  trial  of  an 

indkrtment  for  fotgery  contained  a  clause  that 


the  Indorsers  severally  "waive  presentment,  pro- 
test, and  notice  of  protest  end  ncmpayment ;" 
but  the  copy  given  in  the  indictment  omitted 
the  words  here  italicized.  Held,  that  the  vari- 
ance was  fatal.— Sharley  v.  State,  54  Ind.  16& 

Where,  in  a  prosecution  for  forging  an  in- 
dorsement to  a  note,  the  note  is  set  out  In  the 
indictment,  it  thereby  becomes  matter  of  de- 
scription, and  must  be  proved  as  alleged,— Rook- 
er  V.  State,  65  Ind.  86. 

At  the  trial  of  an  indictment  for  tbe  for- 
gery of  an  indorsement  to  a  note  tbe  original 
was  found  to  be  exactly  like  the  copy  set  out  in 
the  indictment,  except  that  tbe  date  bad  been 
erased,  and  one  of  a  day  earlier  than  that 
named  in  tbe  indictment  written  in  instead. 
Held,  that  this  was  a  fatal  variance.— Id. 

[g]  (8WP.U81) 

In  a  prosecution  for  forging  a  national 
bank  note,  the  copy  thereof  set  out  In  the  in- 
dictment contained  tbe  name  "L.  W.  Chit- 
tenden, Register  of  the  Treasury,"  while  the 
note  presented  in  evidence  showed  that  the 
name  was  **L  EL  Chittenden,"  etc.  Held,  that 
the  variance  was  material  and  fatal,  and  the 
note  inadmissible.— State  v.  Pease,  74  Ind.  263. 

[b]   (B«p.  1881) 

In  a  prosecutim  for  a  forgery,  charging  the 
alteration  of  a  note,  It  was  clearly  shown  that 
at  the  time  of  Its  execution  and  delivery  to  de- 
fendant it  did  not  contain  the  figures  ""/loe," 
and  it  was  also  well  established  that -at  the 
time  It  was  presented  and  paid  it  did  contain 
these  figures.  HtM,  that  the  note  was  Uierefore 
admissible  under  a  count  in  the  Indictment 
charging  dmply  a  felonious  alteration  after  its 
delivery  to  defendant— Hunson  v.  State,  79 
Ind.  541. 

[1]  (8«».1»S) 

In  a  prosecution  for  uttering  a  forged  note, 
the  t»ct  that  defendant  forged  the  instrument 
need  not  be  established,  but  tbe  charge  is  sus- 
tained by  proof  of  an  uttering.— State  v.  Fisk, 
170  Ind.  166,  83  N.  E.  995. 

Fob  Cases  fbom  Otoeb  States, 

See  23  Gent.  Diq.  Forg.  i|  85-102. 

1 85.  FrommptloM  nmd  Irardom  of  proof. 

[a]  (Swp.  1874) 

In  a  prosecution  for  forgery  the  intent  to 
defraud  may  be  inferred  from  tbe  facts  and 
drcumstances  proved  In  the  cause,  and  need 
not  be  established  by  direct  proof.— Fletcher  v. 
State,  49  Ind.  124.  19  Am.  Rep.  673. 

[b]  (8«p.  1875) 

Proof  that  a  defendant  had  in  his  pos- 
session, and  uttered  and  published  as  true,  a 
commercial  instrument  with  the  forged  indorm- 
ment  of  the  name  of  tbe  payee  thereon,  does 
not  raise  tbe  presumption  that  the  defendant 
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made  the  foiged  tndonement.— Miller  v.  State, 
51  Ind.  406. 

Fob  Cases  fbom  Othkb  States, 

See  28  Cent.  Dio.  Vorg.  gS  lOS,  KM. 
See.  also.  19  Cyc.  pp.  1411.  1412. 

J  36.  AdmlMlbiUtr  of  eTldemee. 

Acts  showing  intent,  see  ChiuinaL  IiAW,  1 
371. 

Application  of  rule  as  to  confidential  communi- 

eatioQs,  see  Witnesses,  |  188. 
£\-idence  of  acts  abowli^  knowledge,  see  Crih- 

iNAi.  Law,  $  370. 
Evidence  to  sustain  plea  of  former  jeopardy, 

see  Crimikal  Law,  |  295. 
Bes  geste,  see  Cbiuinal  Law,  §{  364,  305. 

For  Cases  raou  Otiieb  States. 

See  23  Cent.  Dig.  Forg.  ff  10&-116L 
See,  also,  19  Cyc.  pp.  1413-14:10. 

445.  TrUl. 

Foil  Cases  from  Othkb  States, 

See  23  Cent.  Dig.  Forg.  §8  122-129. 
See,  also,  19  Cyc.  pp.  142t}-1420. 

$  47.    Qmestloiu  for  imrj. 

[u]   (Snp.  ism 

Wbetlier  the  signature  in  guestioQ  is  a 
foi-Rcry  is  a  question  for  the  jury,  and  there- 
fore it  may  go  to  them  witliout  previously  be- 
ing proved  to  be  such. — Moshcr  v.  State,  14 
Ind.  2(il. 

For  Cases  from  Other  States, 
See  23  Cent.  Dig.  Forg.  §  123. 
See,  also,  19  Cyc.  p.  142a 

G  50.  Appeal  tmi  error. 

Questions  presented  for  review  by  record,  see 
CBniiNAt  Law,  |  1120. 

For  Cases  fbou  Otueb  States, 
See  23  Cent.  Dxa.  Forg.  |  ISa 
See,  also,  19  Cyc.  p.  1430. 

FORGIVENESS. 

I>rbt  as  constituting  i^ft  to  debtor,  see  GlPTB, 
{  33. 


FORMA  PAUPERIS. 

See— 

Action  or  defense — 

Costs.  8$  127-133. 

Wills,  |  407. 
Proceedings  on  appeal— 

Appeal  and  Error,  {  389. 

Criminal  Law,  |  1077. 


FORMER  ADJUDICATION. 

See- 
Defense  to  actitm  by  owner  for  appropriation 
of  property  for  public  use.    Eminent  Do- 
main, I  283. 
Operstion  and  effect  in  generaL  Judgment,  If 
540-749. 

FORMER  JEOPARDY. 

See— 

Bar  to  prosecution.   Cbiminal  Law,  fi  IRl- 
204. 

Ground  for  discharge  en  habeas  corpus.  Ha- 
beas Corpus,  |  31. 
Plea  of.  Criminal  Law,  8I  289-297. 

FORMER  RECOVERY. 

Defense  to  action  for  cansing  death,  see  Death, 
i  27. 

FORMS  OF  ACTION. 

At  riON,  g§  21-35,  41. 

AiTTioN  ON  niE  Case. 

Assumpsit,  Acteon  of. 

Change  by  amendment.    Pleading,  |  249. 

Covenant,  Action  or, 

Dkbt,  Action  of. 

Detinue. 

Wjectment. 

FoRciiiLE  Entrt  and  Detainer,  H  1-43. 
Justices'  courts.    Justices  or  the  Peace,  | 

67. 
Replevin. 
Trespass,  S|  10-74. 
Trover  and  Conversion. 
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FORNICATION. 


Scope-Note. 

[INCLUDES  sexual  Interconrae  by  oumarrled  persona,  not  constltutlns  or  not  regarded 
as  an  element  In  any  other  distinct  otfense;  nature  and  extent  of  criminal  resjionBlblHty 
tberrfor,  and  groands  of  defense ;  and  prosecution  and  punishment  of  sucb  acts  as  public 
offeuses. 

[EXCLUDES  offenses  In  which  fornication  is  an  element  merely  (see  Adultery;  Lewd- 
nrti;  8e4uctioH;  and  other  specific  heads).  For  complete  list  of  matters  excluded*  sea 
crutt-references,  post] 

Analysis. 

§  1.  Nature  and  elements  of  offenses. 

§  3.  Indictment  or  information. 

I  4,          Requisites  and  sufficiency  in  general. 

Cross-References, 


ADCLTEBT. 

Coocealmeat  as  suflpending  moalng  of  Ilmita- 

tioDS.  Criminal  Law,  S 
Ciiminal  conversation.   Husba:«o  and  Wife, 

B340-330. 


I:tcest. 
Lewdness. 
Psosnri'Tioir. 
Seduction. 

Words  imputing  fonilciition  as  constituting  li- 
bel or  slander.  Libel  aho  Slander,  |  T. 


I  1.  Vatm  «nd  elememtB  of  offenses. 

[a]  (Sup.  1830) 

Intercourtfe  between  persons,  only  one  of 
whom  is  unmarried,  is  adultery  and  not  fomi- 
•^tion  ID  liie  person  unmarried. — State  t. 
Teaice.  2  Blackt  818. 

[b]  (flap.  1849) 

Uviog  in  open  and  notorious  fornication 
or  adnltery  is  an  indictable  offense;  but  tbe 
■nrre  act  of  fornication  or  adultery  is  not  in- 
dictable.—Lumpkins  T.  Justice,  1  Ind.  057, 
Sttdthr  322. 

[C]  (8np.tS55) 

Any  single  act  of  sexual  intercourse  l>e- 
twwn  a  married  female  and  a  male  person  not 
ber  hnslMiDd.  or  between  an  unmarried  female 
and  a  male  porson,  is  whoredom.— Rodebaugh  T. 
BoUiDgsnortb,  G  Ind.  339. 

[d]  (Sap.  1877) 
Fornication  Includes  sexual  intercourse 
between  a  man,  married  or  unmarried,  and  an 
uunarried  woman.  Only  wben  tbe  woman  is 
married  is  tbe  term  "adultery"  applicable. — 
Hood  T.  State.  56  Ind.  263,  26  Am.  Bep.  21. 

[«]  f  Sap.  UM> 
"Fonitcation"  at  common  law  was  unlaw- 
fol  sexual  intercourse  between  a  man,  either 
married  or  single,  and  an  unmarried  woman, 
ud  was  not  punisbable  unless  accompanied  by 
nich  cipTumstances  as  per  se  constituted  a  mis- 
dnnranor— Ricbey  v.  Stat^  172  Ind.  134,  87 
-V.  E.  1032. 


Tbe  criminal  statutes  have  adopted  sub- 
stantially tbe  common-law  doctrine,  which  re- 
^rded  clandestine  acts  of  adultery  and  forni- 
cation as  a  gross  violation  of  personal  ri^ts, 
for  which  redress  might  be  had  in  a  civil  action 
by  tbe  injured  person,  and  make  such  acts  pub* 
lie  offenses  only  when  tbey  tend  to  affect  pub- 
lic morals. — Id, 

For  {'asks  from  OrriEB  States, 
See  2,T  Cext.  Dig.  Forn.  $  1. 
See,  also,  19  Cyc.  pp.  1434-1430. 

8  3.   Indiotnent  or  information. 

Variance  between  indictment  or  information  and 
preliminary  affidavit,  see  Indictuent  AND 
Infobuatidn,  I  122. 

Fob  Cases  from  Otbeb  States, 

See  23  Cent.  Dio.  Fom.  S8  2-4. 
See,  also,  19  Cyc.  pp.  14.36,  1437. 

I  4.  ^—  Beqnisltes  and  svfloieney  Im 
Ceneral. 

M    (Snp.  IMl) 

Information  charged  that  defendant  lived 
in  fornication  from  September  20,  1858,  to 
October  25,  1859.  The  affidavit  charged  tbe 
offense  only  from  October  20,  ISoS,  to  Septem- 
ber 25,  1S59.  Further,  the  information  cover- 
ed time  that  bad  not  expired  when  tbe  court 
sat  and  proceedings  were  had.  Held  that  the 
information  was  nevertheless  good. — State  v. 
Record,  10  Ind.  111. 
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FOBNICATION-FBAHINO. 


Ad  indictment,  and«r  2  Ber.  St  p.  466, 
§  21,  for  fornication,  need  not,  If  this  word 
be  used,  allege  that  the  parties  were  not  mar- 
ried to  each  other. — State  t.  Stephens,  63  Xnd. 
542. 

Fob  Cases  fbom  0th eb  States, 
See  23  Cekt.  Dio.  Fom.  {{  %  3. 
See,  also,  19  Gyc.  p^  I486. 

FORTHCOMING  BONDS. 

See— 

ATTAcmcENT,  H  101,  281-26%  832,  841-354. 

Execution— 

Execution,  H  151-165. 
JusncBS  or  toe  Peace,  S  135. 

FOUNDRIES. 

Maintenance  of  as  private  naisance,  see  Nm- 
SANCE,  S  14. 


FOURTEENTH  AMENDMENT. 

See  CoNSTmmoNAL  Law,  IS  206,  200-249^ 
251-820. 

FOURTH  OF  JULY. 

Xtegalating  sale  of  intoxicating  liqaon  on,  Me 

IHTOXICATIHO  I4QUDBS«  {  120; 

FRACTIONAL 

Definition  of  word  as  tiaed  in  deseriUng  section 
of  land,  see  Watebs  and  Waxes  Coubsbs* 
I  111. 

FRAMING. 

Issues  for  jury  on  trial  by  court,  see  Trial,  | 
371. 
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Scope-Note. 

flXCLUDES  nature  and  incidents  of  special  rights,  privileges,  and  powers  which  can 
be  exercised  legallr  only  nnder  a  grant  from  the  government,  and  exercise  and  protection 
vt  fraudiiaes  in  general. 

[EXCLUDES  validity  of  grants  of  exclusive  privilege  (see  MonopoUes) ;  corporate 
fnuicbisee  (see  Corporations);  and  franchises  necessary  or  Incident  to  particular  kinds 
of  business  or  occupations  (see  specific  Heada).  For  complete  list  o£  matters  excluded,  see 
croBS-referoices,  post.] 

Analysis, 

§  1.  Nature  of  right. 

§  2.  Grants  in  general. 

§  4.  Exclusiveness  and  conflicting  grants. 

§  12.  Forfeiture. 

1 16.  Operation  and  effect. 

Cross-References. 


See— 

Appellate    jarisdlction    of    cases  iDvolvlDg. 

Cocns.  i  220  (12). 
CiHnpeiisation  for  francbise  taken  for  public 

use.  Ehievent  DouAtiv,  |  86. 
Corporate  f rancbises— 

Banks  and  Banking,  U  87-100. 
Canals,  S  9. 

cobpobationb,  h  3^-^,  682-621. 
Gas.  {  6. 

IltSUBANCE,        36,  57. 

Railroads,  {{  18,  32.  11&-144. 
Stkeet  Railboadb,  H  17,  18,  48.  61. 
Teleobaphs  and  Telephones,  {  16. 
tubnfikeb  and  tolx.  roads,  h  9,  29, 

31. 

Watebs  and  Watbb  Coubsbs,  II  183. 
188. 

Injunctions  involving.   iNJUNonon,  H  66, 
67. 

Place  of  taxation.   Taxation,  |  276. 
Qao  warranto  to  determine  right  to  exer* 
cue.    Quo  Wabranto,  is  15-19. 
Ferry  fraDcbises.    Febbdes,  H 


Grant  and  regulation  by  special  or  local  law. 
Statutes,  8  79. 
Of  exclusive  franchises  as  nHttopoIles.  Mo- 
nopolies, I  6. 

GraatB  by  municipal  corporations.  Municipai. 

COBPOBATIONS,  |  309. 
Bight  to  use  street  for  purposes  other  tbau 
highway.   Municipal  Cobpobations,  8§ 
679-690. 

luterference  with  as  ground  for  compensation 
under  laws  of  eminent  domain.  Bhihbnt 
Domain,  S  108. 

Laws  affecting  as  impairing  obligation  of  con- 
tracts. CoHsnrunoNAL  Law,  |  182. 

LOTTBBIES,  {  9. 

Property  subject  to  execution.  Execution,  | 
2a 

Subjects  and  titles  of  acts  relating  to.  Stat- 
utes, 8  112. 

Supply  of  water  for  domestic  and  municipal 
purposes.  Waters  and  \Vat«b  Courses,  f 
188. 

Vested  rights.    CONBTITUnONAI.  liAW,  I  101. 


I  1.  Ratwre  of  riclit. 

[«]     (Sbp.  1887) 

The  right  of  a  person  to  practice  bis  pro- 
fmion  under  a  license  issued  pursuant  to  a 
statute  enacted  under  the  police  power  of  the 
ttite  is  not  a  franchise.— State  ex  reL  Walker 
T.  Green,  14  N.  E.  352,  112  Ind.  462. 

Fob  Cases  pbom  Otiieb  States, 
See  23  Cent.  Dig.  Franch.  1 1. 
See,  alsov  19  Cyc  pp.  1451.  1455-14S9. 

I  S.  Onuts  Im  BoaonL 

U]  (9«P.1891) 
A  grant  made  by  the  commonwealth,  or  by 
a  muDicipal  corporation  under  authority  from 
the  commonwealth,  is  to  be  taken  most  strong- 


ly against  the  grantee,  and  nothing  is  to  be 
talcen  by  implication  against  the  public  except 
what  neceHsariJy  flows  from  the  nature  of  the 
terms  of  the  grant.— Indianapolis  Cable  St.  R. 
Co.  v.  Citizens*  St.  R.  Co.,  24  N.  E.  1054,  26 
N.  E.  893.  127  Ind.  369,  8  L.  R.  A.  539. 

For  CASf:s  from  Other  States. 
See  23  Cent.  Dig.  Franch.  |  2. 
See,  also.  19  Cyc.  pp.  1459.  146a 

I  4.  Ezelaslvemoss      and  eonfllotlac 

cants. 

[a]    (Sup.  1683) 

Where  the  sovereign  has  granted  a  special 
charter  to  a  corporation  to  conduct  a  particu- 


tU»  IHcMt  la  —mj^lmA  om  tke  Kay-lTomber  System.  For  e^lautioa,  see  page  iU. 

[S  Ind.  Dig.— Page  1»]  I 

Digitized  by  VjOOgIC 


FRANCHISES-FRATERNAL  ASSOCIATIONS.        EE  lod.  Dlc-PaieUvl 


lar  business,  without  granting  any  exclii»ive 
lirivileges  over  that  business,  the  same  sovereign 
may  in  like  manner  grant  special  charters  to 
other  corporations  to  carry  on  the  seme  busi- 
ness, and,  where  there  is  a  conflict  of  profits 
between  them,  the  fint  ta  rctnedileBS— Craw- 
fordsville  &  E.  Turnpike  Co.  t.  Smith,  89  Ind. 
290. 

Ibl    (Sup.  1891) 

(Jrants  of  fran<Ai3es  by  public  cori>oratio»s 
to  to<livi<liinls  or  private  corporations  are  to  be 
Klriftly  construed,  and  no  exclusive  privileKe 
pusses  unless  it  be  plainly  conferred  by  exprv*! 
words  or  necessary  implication. — Indianapolis 
Cable  St.  R.  Co.  v.  Citizens'  St.  R.  Co..  24  X. 
K.  10.->4,  26  N.  E.  893.  127  Ind.  3G9.  8  L.  B. 
A.  539. 

For  Cases  from  Other  States. 
See  2.1  Cent,  Dig.  Frnnch.  S  b. 
See,  also.  19  Cyc.  p.  14(i3;   cote,  20  Am. 
Rep.  203. 

{12.  Forfeltnvc. 

Corporate  franchises,  see  Cobporations,  H 
592-021, 


Fob  Casks  from  Otiieh  States, 
See  23  Cent.  Dia.  Framh.  i  6. 
See,  also,  note,  8  Am.  St.  Rep.  179. 

f  16.  ^—  Operatiom  ud  affset. 

[a]  <Sa».  1823) 

Though  a  corporation  is  dissolved  by  ft 
legal  seizure  or  forfeitulv  of  its  fram-hises, 
those  franchises  are  not  thereby  destroyed. 
They  exist  in  the  cuKtoiIy  of  the  state,  aud  may 
be  afterwards  granted  to  the  same  or  to  other 
individuals. — President,  etc.,  of  Hank  of  Vineen- 
nes  V.  State.  1  Blackf.  2fM,  12  Am.  Dec.  234. 

[b]  (Sn|t.  1S70) 

A  party  who.  by  nonnser,  has  lost  his  fran- 
chise, cannot  transfer  any  right  by  conveyance 
or  aiisigDmeQt. — The  John  Shallcross,  30  lud. 
19. 

FoK  Casks  from  Otukh  States, 
See  23  Cent.  Dig.  Franch.  $  0. 

FRATERNAL  ASSOCIATIONS. 

See— 

Beneficial  Associations. 
Iksurance,  §S  392-710. 
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Scope-Note. 

riXCLUDES  dec^tloii  or  perversion  of  the  trath  by  statements,  acts,  or  omlmions 
Inteuded  or  operating  to  Injare  another  by  depriving  him  of  any  property  or  right  or  ol^ 
talnlng  any  promise  or  unlawful  or  unfair  advantage,  not  constituting  or  not  regarded  as 
a  tort  or  offense  of  any  distinct  class;  evidence  relating  thereto;  nature  and  extent  of 
liability  for  such  fraud  In  general;  actUms  for  deceit  and  like  actions  for  damages  fur 
frand:  and  criminal  responsibility  for  fraud  In  general,  and  prosecution  and  punishment 
thereof  as  a  public  offmse. 

lEXCrX'DES  fraud  In  transactions  between  persons  In  particular  personal  relations 
(see  H unhand  and  Wife;  Aitorncy  and  Client;  Principal  and  Af/cnt;  and  other  specific 
lieads) ;  effect  of  frand  on  conveyances,  contracts,  and  other  transactions  (see  Dcedg;  Mort- 
gage*; Cnntracta;  Bondn;  Bills  and  Notes;  Insurance;  and  other  specific  bends);  fmud 
■s  ground  for  cancellation,  surrender,  rescission,  or  reformation  of  Instruuieuts  in  writing 
(see  CanccUation  of  Instrument:  Reformation  of  Instruments);  conveyances  fraudulent 
as  to  creditors,  purchasers,  etc.  (see  FraudMlent  Conrei/ances) ;  requirements  and  opera- 
tion nf  statute  of  frauds  (see  Frauds,  Stntute  of) ;  suspeuslon  of  statutes  of  limitations  on 
gninnd  of  fraud  (see  Limitation  of  Aetiont);  fraud  as  ground  for  particular  remedies  In 
actions  (see  Arrest;  Attachment:  Execution;  Discorerif);  conspiracies  to  defraud  (see 
ron»pirarn);  and  particular  classes  of  offenses  involving  fraud  (see  Falne  J'ci'nonation ; 

I'rctcnses;  Forgery;  KmbczztcMcnt).    For  complete  list  of  matters  excluded,  see 
cross-references,  post.] 

Analysis. 

I.  Deception  Constituting  Fraud,  and  Liability  Theretor. 

§  1.  Nature  of  fraud. 

§  2.  Elements  of  actual  fraud. 

§  3.           In  general. 

§  4.    Intent. 

§  5.  Elements  of  constructive  fraud. 

§  7.           Fiduciary  or  confidential  relations. 

§  8.  Fraudulent  representations. 

§  9.          Nature  in  general. 

§  10.  Matters  of  fact  or  of  law. 

§  11.   Matters  of  fact  or  of  opinion. 

§12.           Existing  facts  or  expectations  or  promises. 

§  13.           Falsity  and  knowledge  thereof. 

1 15.  Fraudulent  concealment. 

§  16.           Nature  in  general, 

§  17.          Duty  to  disclose  facts. 

18.  Materiality  of  matter  represented  or  concealed. 

19.  Reliance  on  representations  and  inducement  to  act. 
§  20.    In  genera!. 

I  21.           Persons  who  may  rely  on  representations. 

§  22.    Duty  to  investigate. 

§  23.           Relations  And  means  of  knowle^e  of  parties. 

§  25.  Injuiy  from  fraud. 

§  27.  Fraudulent  representations  or  concealment  as  to  particular 

facts. 

§  28.  Fraud  in  particular  transactions  or  for  particular  purposes. 
§  30.  Persons  liable. 

n.  Actions. 

(A)  Rights  of  Action  and  Defenses. 
§  31.  Nature  and  form  of  remedy. 

§  32.  Effect  of  existence  of  remedy  by  action  on  contract. 

§  .'J4.  Conditions  precedent. 
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II.  Actions— Continued. 

(A)  Rights  of  Actio?i  and  Defenses — Continued. 

§  35.  Waiver  of  right  of  action. 
§  36.  Defenses. 

§  38.  Time  to  sue  and  limitations. 

(B)  Parties  and  Pleading. 

§40.  Pleading. 

§  41.    Allegations  of  fraud  in  general. 

§  42.    Intent. 

43.           Statements,  acts,  or  conduct  constituting  fraud. 

44.  Contract,   transaction,   or  circumstauces  connected 

with  fraud. 

§  45.           Falsity  of  representations  and  knowledge  thereof. 

46,          Reliance  and  inducement  and  action  thereon. 

48.           Matters  of  defense. 

§  49.   Issues,  proof,  and  variance, 

(C)  Evidence. 

50.  Presumptions  and  burden  of  proot. 

51.  Admissibility. 
§  52.  In  i^eneral. 

§  56.   Reliance  on  representations  and  inducement  to  act. 

57.    Damages. 

68.  Weight  and  sufficiency. 

(D)  Damages. 
§  59.  Measure  in  general. 

61.  Exemplary, 
63.  Amount  awarded. 

(E)  Trial,  Judgment,  and  Review. 

§  63.  Mode  and  conduct  of  trial  tn  general. 

§  64.  Questions  for  jury. 

§  65.  Instructions. 

§  66.  Verdict  and  findings. 

§  67.  Judgment, 

III.  Criminal  Responsibility. 

§  68.  Offenses. 

§  69.  Prosecution  and  punishment. 

Cross-References, 


iSfee— 

Affecting  right  to  gpeeific  performance  of  con- 
tract.  Specific  Pebforhance,  %  Kt. 

Application  of  statute  of  frauds  to  fraudulent 
representations.  Fbauds,  Statutz  or,  |S  42, 
119. 

ColluBire  or  fraudulent  prosecution  as  bar  to 
subsequent  prosecution.  GBminAi.  IiAW,  % 
169. 

Conspiracy  to  defrand.  Consfibact,  H  9.  32. 
Gotutitutional  prohiUtion  of  Imprisonment  for 

debt  except   for  fraud.  Cokstitctional 

Law,  {  83. 

Gonstmctive  tmat  aridng  froni.  Tbubts,  H  91. 

9414,  95. 

Contracts  inducing  fraud  or  breach  of  trust. 

CONTEACTS,  {  113. 

Conveyances  and  transacUona  fraudulent  as  to 
creditors  or  subsequent  purchasers.  Fbadd- 
ULENT  COHVETANCE8. 


Discbarge  of  bankntpt,  effect  on  debts  created 
by.   Bankbuptct.  |  426. 
Effect  on  judgment  for.    Bankbuptct,  i 
423. 

Evidence  of  similar  facts  and  transactions  to 

show.   Evidence,  |  ia"». 
Limitation  of  actions  for  relief  on  ground  of. 

Limitation  of  Actionb,  f|  87,  98-100. 
Offenses  involving — 

CODNTEarBITIS  o. 

eubezzleuent. 
False  Pbetenseb. 

FOBQEBY. 

I'^AUDULENT  CONVEYANCES,   {  331. 

Counterfeiting,  or  imitating  trade-marks  or 
labels.  Trade-M^abks  AND  Tsads- 
Naues,  %  4a 

Making  false  tax  list.   Taxation,  |  335%. 

Procuring  sexual  intercourse.    Rape,  |  10. 

Receiving  deposits  after  insolvency  of  bank. 
Banks  and  Banking,  $S  83-85. 
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Off«DS(^  invoIvinR — (Cont'd). 

Trick,  or  derice  as  element  of  larceny. 
Larcent,  1 14. 
Parol  or  extrinsic  evidence  to  ibow.  Evidence, 
i  434. 

Pleading   conclusions   of   Imw   as    to  fraud. 

Pleading,  S  S. 
Repayment  of  aneamed  premium  on  cancella- 
tion of  insurance  policy  for.    Insubance,  S 
230. 

lUwltins  trust  arising  from.   Tbustb,  fi  6394. 
72. 

Ht  V«rttcBlar  clMiae*  of  peraons,  or  per- 
moM  In  partlenlar  relations. 

See— 

Applicenta  for  insurance.    Inbueakce,  250- 
300,  723. 

Aasignees  for  benefit  of  creditors.     Assign  - 
MENTS  FOB  BENEriT  OF  rBKDITOBS,  {  259. 

Attorneys.   Attobnet  and  Client,  S  114. 
Ground  for  disbarment    Attobnet  and 
Client,  %  42. 
Bidders  at  tax  gale.    Taxation,  |  677. 
Brokers.  Bbokebs,  }  65. 

Affecting  right  to  compensation.  Bbokebs, 
I  65. 

OorjMirate  officers  and  agents  as  against  cor- 
poration or  sbarebolders.  Cobpobations, 
S  317. 

As  against  creditors  of  corporation.  Cob* 
PORATIONB,  I  335. 
OOBFOBATIONS,  |  407. 

Debtors.    Coufositions  with  Cbeditobs,  | 

11. 

EbcECUTOBB  AND  Aduinistbatobs,   {  509(4). 
Gnardians.    Guabdian  and  Wabd.  {  63. 
Infant,  false  representations  as  to  age  as  affect- 
•    Ing  liability  on  contract.   Inpants,  |  56. 
False  representations,  civil  liability.  In- 
fants, I  62. 
Gaests.  Inneeepebs,  |  10. 
Insorance  agents.   Insobance,  |  93. 
Partners.   Pabtnership,  {  154. 

PR1NCI7AL  AND  AOENT,  |  15H. 

Parcbasers  of  kooAb.  Sales,  If  42-47. 

Of  land.    Vendob  and  Pubchabeb.  |  38- 
Of  land,  as  affecting  right  to  medianic's 
Umi.  Mechanics'  Liens,  I  57. 

School  teachers.   Schools  and  School  Dis- 

TBICTfl,  I  135. 
Sellers  of  goods.   Sales,  gf  37-41. 
Vendors  of  land.  Vendob  and  Phbchaseb,  H 

32-^. 

In  partlenlnr  einaacs  o(  MSTCTaneoa,  oon- 
tnicta,  transnctloaa,  mr  pntceeillnsa. 

See- 
Acceptance  of  performance  of  contract  for  pub- 
lic improvements.    Municipal  Cobpoba- 
tions, I  365. 
Accounting  and  settlement  by  personal  repre- 
sentatives.    EXECtrrOBB  AND  Administha- 

TOB8,  S  500  (4). 


Adjustment  of  loss  insured  against.  Insur- 
ance, §§  566,  570. 
Adoption,  S  16. 

Agreement  for  appraisal  or  arbitration  of  loss 
insured  against.    Insurance,  |  569. 

Antenuptial  conveyances.  Husband  and 
Wife,  |  6. 

Approval  or  certificate  of  architects,  arbitrators, 
or  others  of  performance  of  contract.  Con- 
tracts, §  292. 

Arbitration  between  insured  and  insurer.  In- 
surance, I  OGS. 

Absignments  fob  Benefit  of  Cbeditobs,  H 
142-161. 

Assignments  of  legacies.   Wills,  }  743. 
Award    of    arbitrators.     Abbitbatioh  AXD 

Award,  {  64. 
Between  trustee  and  ceatnl  que  trust  Tbobts, 

S  283. 

Bills  and  Notes.'  H  103,  373,  477,  4M,  505. 

520. 

Bonds.   Bonds,  S  40. 

Of  indemnity.   Indeunitt,  §  4. 
For  stay  of  execution.   EIxecction,  |  177. 
Change  of  beneficiary  of  mutual  benefit  insur- 
ance.   iNaUBANCE,  f  782. 
Chattel  Mobtoages,  |  72. 
Oohpobitionb  with  Cbeditobs,  f  11. 

COUPBOUISE  AND  SETTLEMENT,  f  8. 

Contracts.   Contbacts,  f{  94.  259. 

Of  county.  Counties,  |  122. 
Conveyances  by  devisees  and  legatees.  Wills, 
f  742. 

Of  remainders.   Rbhaindeks.  |  14. 
Deeds,  (S  70,  188,  203.  211. 
Defense  as  against  assignee  of  note.  Bills 
AND  Notes,  t  31Si 
As  against  bona  fide  purchaser  of  bill  or 

note.   Bills  and  Notes,  §  373. 
To  action  for  infringement  of  trade-mark 
or  for  unfair  competition.  Tbade-Mabkb 

AND  TbADE-NaMES,  {  85. 

To  action  for  rent.  liAHDLOBD  AND  Ten- 
ant, S  222. 

To  action  to  enforce  assessment  for  public 
improvement  Municipal  Cobpobations. 
S  562. 

To  action  to  foreclose  mortgage.  Hobt- 
oageb,  S  415. 

Election  under  will.   Willh,  j  797. 

Elmploymeot  of  school  teachers.    Schools  and 

School  Distbicts,  §  135. 
Fraudulent  diversion  of  bill  or  note  as  defense 

against  bona  fide  purchaser.    Bills  and 

Notes,  {  380. 
Gifts.  1  3& 
Guabantt,  I  20. 

Increase  of  capital  stock.  Cobpobations,  |  6Gl 
Indorsement  of  bill  or  note.  Bills  and  Notes, 

§1  279,  381. 
Insceancb,  is  250-300,  553,  723. 
Issue  of  certificates  of  corporate  stock.  CoB- 

PORATIONS,  1  101. 
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Judem«tit— 

JUDGUENT,  SS  27,  3T5.  .m  4US,  41G,  42i>, 
442,  443,  45G,  457.  4iI0,  SU8,  511.  313- 
516.  51S,  82a 
Justices  of  the  Peace,  {  128. 
Lease.  Landlobd  and  Tenant,  f  28. 
Liability  of  maker  of  note  fraudulently  divert- 
ed. Bills  and  Notes,  |  50. 
limitation  of  liability  for  loss  of  or  injury  to 
live  stock  in  course  of  transportation.  Cab- 
HIEB8,  I  218. 
Mabriaob,  S  58. 

Marria^  settlements.   Husband  and  Wife,  | 
20. 

mobtoageb,  |  78. 
Pardon,  |  8. 

Partnersliip  agrpcments.  Pastnsbship,  |  25. 
Payment.   Payment,  g  86. 

Of  forged  oi*  altered  paper  by  bank.  Banks 
AND  BaNKIKO,  H  147-149. 
Premium  notes.    Insurance,  |  197. 
Principal  and  Susety,  40-42. 
Proopedings  for  removal  of  county  seat.  Coun- 
ties, i  34. 
Procuring  sen-ice  of  process.   Phocesb,  §  «5. 
Kelease.   Release.  8  17. 

Of  mortgage.   MoBTnAGRS,  §g  ,?09.  315. 
Or  di»:harge  from  linbility  under  insurance 
policj-.  Insurance,  t!§  (J03.  801. 
Return  of  process  in  divorce  suit.  Divobce, 
i  80. 

Sales.    Rai.es.  §§  37-47. 

Vendor  and  I'urchaseb.  §8  :t--.'i8. 
By  executors.    EXECUTORS  ANU  AiiuiNls- 
tkators,  §  148. 

Distinction  between  warranty  and  fraud. 
Sales,  S  S.*!]. 

Of  patent  rights.    Patents,  |  196. 
Settlement  of  accounts  of  executor  or  admin- 
istrator.    KXECUTORS  AND  AdUINISTRA- 
T0B8,  8  51G. 

With  county  officers.   Counties,  S  91. 


Statutory  new  trial.    New  Tbiai,,  8  1'8. 
Subscriptions.    Subsckiptionb.  8  & 

To  corporate  stock.    Oobfobations,  i  80. 

Partleiil«r  nmcdiea. 

Sea- 
Action  for  account.  Account,  |  7. 
Annulment  of  marriage.   BIarbiaoe.  $  68. 
Appointment  of  receiver.  Beckivebs,  |  13. 
Attachhent,  if  39-45. 
Cancellation  of  iNsntyuENTB. 
Collateral  attack  on  judgment.   Judouent,  0 

509.  511.  51.3-516.  618. 
Equitable  relief.    E<iuitt,  IS  10-13. 
Against  judgment— 

Judouent,  H  406,  416,  429.  442,  443; 
450,  457.  460. 

Justices  of  tde  Peace,  f  128. 
Injunction,  §  44. 
Ne  Exeat,  8  6. 
Novation,  f  8. 

Opening  or  vacating  judgment— 

Divobce,  |  165.  — 
Judgment,       143,  372,  375,  390. 

Recovery  of  payments  Induced  by.  Patuent, 
§  86. 

Kepobhation  of  Inbtbumekts,  8  21. 
Rescission  of  contract.   Contracts,  S  2ri9. 
For  transfer  of  stock.    Cobpobatioxs,  f 
117. 

Of  sale.   Sales,  S8  97.  114. 

Review  of  judgment.    Judqmekt,  8  335. 

Revocation  of  discharge  in  bankruptcy.  Hanr- 
BUPTCY,  8  417. 

Right  of  action  against  e«tate  of  decedent  for 
fraud  of  executor  in  making  sale.  Execu- 
tors AND  Administrators,  8  l(j7. 

Setting  aside  election  under  will.  Wills,  8 
797. 

Sup|)Iemontary  proceedings.  Execution,  § 
.1({4. 

Viu'ation  nf  lunacy  proceedings.   Insane  Peb- 

so.\s,  8  25. 


I.  DEOEPTIOH  OOMSTITUTIirO 
FRAUD,  AND  LIABILITY 
THSRSFOB. 

Fraud  as  affecting  estoppel  tenant  to  deny 
title  of  landlord,  see  Landlobd  and  Tenant, 
8  02. 

8  1.   Nature  of  fraud. 

[a]    (8ap.  1873) 
Fraud  must  not  be  induced  by  the  person 
who  complains  of  it.  nor  must  he  siifTer  liimself 
to  become  an  .  Indolent  victim.— Stedman  v. 
Boone,  49  Ind.  469. 

For  Cases  from  Other  States, 

See  23  Cent.  Dig.  Fraud,  88  1-7. 
See.  also,  20  C'y.-.  pp.  8-10. 


8  S.   EleueBts  of  actual  fraud. 

For  Ca.sks  from  Otijer  Statks. 
See  33  Cent.  Dig.  Fraud,  88  1,  2, 
See,  also,  20  Gyc.  pp.  8,  12-43. 

8  3.  ^—  In  ceneral. 

[a]  (Snp.  lg5!)> 

Where  a  party  designedly  produces  a  false 
impression  in  order  to  mislead,  entrap,  or  ob- 
tain undue  advantage  over  another,  in  every 
such  cat<e  there  is  fraud.— an  evil  act,  with  an 
evil  intent.— Peter  v.  Wright,  6  Ind.  183. 

[b]  (flap.  1SR4) 

One  who,  a>isun)ing  to  know  the  laws  of 
another  state,  induces  another  to  act  on  his 
representations  in  regard  thereto,  and  mis- 
lends  such  party,  is  guilty  of  fraud,  though  he 
did  not  know  tliat  his  statements  in  regard  to 
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ibe  law  wen  fal«e.— Bethel!  v.  Bethell,  92  Ind. 
318. 

Fob  Cases  fbom  Other  Statbs, 
See  23  Cent.  Dia.  Fraud,  {  1. 
Bee,  also,  20  Cyc.  pp.  8,  1%  15. 

i  4.  —  Xntemt. 

Frand  ptocnring  execution  of  deed,  see  Desds, 
I  70. 

PlradiDg,  see  post,  |  42. 

[■]  (Sap.  18SS) 
A  complaint  for  fraud,  alleging  mere  false 
representations,  is  insufficient,  since,  in  tbe  ab- 
•eoce  of  either  recklessness  or  careleBsness, 
there  can  be  no  fraud  which  does  not  involve 
moral  turi>itude.— Furnas  T.  Friday,  1  N,  E. 
:!06,  102  Ind.  129. 

[bl  (Avp.t8»l> 

Fraud  cannot  be  predicated  upon  acts 
whidi  tbe  party  charged  has  a  right  by  law  to 
do  nor  upon  tbe  nonperformance  of  acts  which 
by  law  he  is  not  bound  to  do,  whatever  may 
be  hift  motive,  design,  or  purpose  either  in  do- 
nz  or  not  doing  the  acts  complained  of.— Rei- 
tfT  T.  Cumback,  27  N.  E.  443,  1  Ind.  App.  41. 

[«]  (App.  1907) 
An  action  for  deceit  is  founded  on  defend- 
aot's  moral  deliuQuency  and  requires  proof  of 
evil  intent  and  knowledge  of  tbe  falsity  of 
npiesentations  made  plaintiff. — Hartford  Life 
Ids.  Co.  v.  Hope,  40  Ind.  App.  354,  81  M.  E. 
595,  1088. 

Fob  Cases  fbou  Otiieb  States, 
See  23  Cent.  Dig.  Fraud,  |  2. 
See,  also,  20  Cyc.  p.  35. 

I  5.  Elements  of  constrnctiTO  frand. 

Fob  Cases  fbom  Other  States, 
So  23  Cent.  Dig.  Fraud,  |  7. 
See.  also,  20  Cyc.  p.  9. 

I  7>  ^—  Fidvelarjr  ar  ooHflduitial  re- 
Utloas. 

[a]  fS«».U9e) 
False  representations  made  by  an  attorney 
to  SB  inexperienced  client,  as  a  basis  for  an  ex- 
tnnsaot  overchaise  for  services  in  securing 
certain  property  for  tbe  client,  that  tbe  other 
diimant  to  such  property  bad  employed  all  tbe 
•Honeys  in  tbe  place,  will  support  a  suit  for 
fnsa.-Manley  Felty.  146  Ind.  194,  45  N. 
E.74 

Fob  Cases  fbou  Otheb  States, 
See,  also,  20  Qye.  p.  90. 

I  8.  Frandnlent  repreaentatloss. 

Fob  Cases  fboh  Otheb  States, 

8eb  23  Ceht.  Djq.  Fraud,  {{  3-6,  8,  11-14. 
8m,  also.  20  Oyc.  pp.  14-22;  note,  15  U 
It  A.  795. 


S  O*  —  Hatnn  In  seneraL 

[a]  To  sustain  an  action  for  deceit,  it  must  be 
established  that  the  representations  complained 
of  were  false;  that  they  were  relative  to  mat- 
ters material  to  the  transaction,  and  not  solely 
to  promises  as  to  matters  in  futuro ;  that  the 
defendant,  in  making  the  representations,  knew 
them  to  be  false ;  and  that  the  plaintiff,  exercis- 
ing ordinary  prudence,  relied  on  them  as  true, 
to  his  injury.~(Sup.  1851)  State  Bank  v.  Ham- 
ilton, 2  Ind.  457;  (1875)  Jagers  v.  Jagera,  49 
Ind.  428. 

[b]  <Sap.]880) 

In  a  suit  on  a  note,  defendant  answered 
that  it  was  given  for  the  right  to  sell  a  patent- 
ed machine,  which  the  origiual  payee  falsely 
represented  would  clean  wheat  rapidly  and 
effectually.  Held,  that  the  words  "rapidly"  and 
"effectually"  were  merely  descriptive,  and  not 
actionable  as  fraudulent  representations. — Nei- 
defer  r.  Cbastaln,  71  Ind.  363,  36  Am.  Bep. 
198. 

[C]    <S«p.  188a) 

Fraudulent  representations  as  to  tbe  con- 
dition of  a  mine,  Its  drainage,  quantity  of  coal 
near  the  shaft,  amount  worked,  etc.,  whereby 
plaintiff,  who  could  not  examine  it,  was  in- 
duced to  take  a  lease  thereof,  are  actionable. — 
Arbuckle  t.  Biederman,  94  Ind.  168. 

[d]  (Apv.  UOl) 

One  who  denies  that  which  he  has  previous- 
ly affirmed  may  be  held  to  have  committed  a 
fraud  in  law. — Pritchett  v.  Abrens,  59  N.  E. 
42,  2G  Ind.  App.  56,  84  Am.  St.  Hep.  274. 

[e]  (App.  im) 

Defendants  sold  plaintiff  a  tract  of  land 
by  a  deed  representing  the  tract  to  contain  35.70 
acres.  Tbe  evidence  showed  that  both  of  de- 
fendants represented  it  to  contain  about  'Mi 
acres ;  that  defendants,  who  were  occupying 
and  farming  the  whole  tract  within  the  indicat- 
ed lines,  pointed  out  fences  as  line  fences  which 
were  not  such;  and  that,  by  a  subsetguent  sur- 
vey, the  acreage  thus  indicated  was  reduced 
nearly  one-fifth.  Held,  that  plaintiff  was  en- 
titled to  recover  damages  resulting  from  the 
shortage.— Pettie  v.  Ludwig,  41  Ind.  App.  310, 
83  N.  E.  770. 

For  Cases  frou  Other  States. 
•See  23  Cent.  Diq.  Fraud,  |  & 
See,  also,  20  Cyc.  p.  14. 

I  la  —  Matters  of  f  aet  or  of  law. 

[a]  False  representations  as  to  matters  of 
law  are  not  actionable.— <Sup.  1846)  Russell  v. 
Branham,  8  Blackf.  277;  (1879)  Burt  v. 
Bowles,  69  Ind.  1;  (18SQ)  Clodfelter  t.  Hu- 
lett,  72  Ind.  137. 

[b]    <Svp.  1886) 

Where  defendant,  a  skilled  attorney,  In- 
duced plaintiff  to  pay  bim  money  to  remove 
alleged  liens  on  property  conveyed  by  plaintiff 
to  defendant,  held  that,  though  the  mistake 
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was  one  of  law,  plaintiff  could  recoTer. — Kinney 
T.  Dodge,  101  Ind.  ^78. 

[Cj     (App.  1908) 

The  rule  that  a  party  who  has  been  in- 
duced to  execute  an  agreemeot  by  the  frauda- 
lent  representations  of  the  other  party  may  set 
up  such  representations  in  bar  of  an  action  on 
the  agreement  does  not  apply  where  the  repre- 
sentations, though  false,  relate  to  the  legal  ef- 
fect of  the  instrument.— Gipe  v.  Pittsburgh,  C, 
C.  &  St  L.  R.  Co.,  41  Ind.  App.  15G,  82  K. 
471. 

Fob  Cases  fbom  Otueb  States, 
See  23  Cent.  Dig.  Fraud,  |  11. 

111.           Katten  of  f *ot  or  of  opinion. 

[a]  Representations  of  value,  however  false 
they  may  be,  are  not  actionable. — (Sup.  1S81) 
Cagney  v.  Cuson,  77  Ind.  494 ;  (1881)  Hartman 
T.  Flaherty,  80  Ind.  472;  (1883)  Sbale  t. 
Ccerifltoii,  03  Ind.  081. 

[b]  (Sop.  18M) 

A  representation  that  promissory  notes  are 
good  and  made  by  solvent  parties  is  not  a  mere 
commendation  of  quality,  but  is  the  statement 
of  a  fact.— OlTey  t.  Jat^n,  4  N.  EL  1^,  106 
Ind.  280. 

[c]  (Sap.  1889) 

Representations  of  tiie  sellers  of  machinery 
as  to  what  the  machinery  would  do  in  the  fut- 
ure are  mere  expressions  of  opinion,  unless 
facts  are  averred  which  give  tliem  a  different 
effect.— Consnt  t.  National  State  Bank  of  Ter- 
re  Haute,  22  N.  IL  200,  121  Ind.  323. 

[d]  (App.  1S94) 

A  complaint  in  an  action  for  fraud  in 
the  ezchaDge  of  real  estate  that  alleges  that 
plaintiff,  relying  on  the  integrity  of  defendant, 
was  induced  to  accept  in  trade  a  farm  a  thou- 
sand miles  distant,  which  he  had  never  seen, 
that  was  represented  by  defendant  as  within  a 
mile  of  a  flourishing  town  of  500  people,  and 
well-improved,  arable  land,  worth  $25  per  acre, 
— the  price  at  which  plaintiff  accepted  it, — when 
in  fact  it  was  unimproved  land  situated  4  miles 
from  the  town,  which  only  had  150  inhabitants, 
and  was  worth  only  $5  per  acre,  is  not  demur- 
rable.—Bolds  T.  Woods,  0  Ind.  App.  057,  30  N. 
E.  833. 

[e]  lApp,  1899) 

Where  defendant  when  selling  certain  land 
Incumbered  by  a  mortgage  held  by  a  bnilding 
association,  falsely  represented  to  plaintiff  that 
the  association  had  informed  him  at  the  time 
of  making  the  loan  that  it  would  be  fully 
paid  in  72  monthly  installments,  of  which  only 
36  stUI  remain  to  be  paid,  while  as  a  matter  of 
^ct  the  association  had  informed  defendant 
titat  it  wonid  require  84  monthly  installments 
to  pay  the  loan,  and  more  than  36  remained  to 
be  paid,  such  false  statement  was  not  an  opin- 
ion, but  the  statement  of  a  fact  on  which  plain- 
tiff had  a  right  to  reply. — Loucks  t.  Taylor,  53 
N.  E.  238,  23  Ind.  App.  245. 


Fraudulent  representationa  by  defendant 
that  patent  rights  which  were  valueless  were  of 
great  nitue;  that  they  were  worth  f2o,000  but 
could  be  secured  for  (12,000;  that,  In  liis 
judgment  as  a  bndness  man,  stock  in  a  corpo- 
ration propcned  to  be  organised  to  parcbaae 
such  rights  would  be  more  valuable  than  bank 
stock ;  and  that  dividends  therefrom  woald 
soon  pay  for  the  stock- were  not  statements  of 
opinion,  but  of  facts.— Coulter  t.  Oaric,  06  K. 
E.  739,  160  Ind.  311. 

[g]    (Snp.  1905) 

The  proposition  that  no  man  is  liable  for 
the  expression  of  his  opinion  or  judgment  is 
true  only  when  the  opinion  stands  by  itself  and 
is  intended  to  be  taken  only  as  an  opinion. — 
Culiey  T.  Jones,  164  Ind.  168.  73  X.  E.  94. 

Rfere  representations  as  to  value  are  not 
sufficient  to  support  a  char^  of  fraud  ordinari- 
ly, the  representations  of  value  may  be,  under 
such  drcumstanees,  avermepts  of  tact.— Id. 

[hi     (App.  1910) 

As  a  rule,  on  the  question  of  fraud  repre- 
sentations as  to  value  are  not  held  to  be  state- 
ments of  facts  but  are  considered  expressions  of 
opinion. — Boltz  v.  O'Conner,  80  N.  E.  486. 

"Rich"  as  applied  to  land  Is  defined  as  fer- 
tile, fruitful,  producing  or  yielding  abundantly ; 
of  great  price  or  money  value;  aboonding  in 
desirable  or  effective  qualities  or  elemento;  of 
superior  quality;  opposed  to  poor— and  repre- 
sentations that  the  soil  of  land  is  rich,  fertile^ 
and  very  productive  Is  a  statement  of  a  fact, 
unless  qualified  In  some  manner  that  would  In- 
dicate that  only  an  opinion  or  estimate  was 
Intended.— Id. 

For  Cases  fbom  Othee  States, 

See  23  C^nt.  Dio.  Fraud,  $§  12,  13. 
See,  also,  20  Cyc.  pp.  17-20;  note,  35  U 
R,  A.  417, 

5  12.  ^—  Ezlsttns  facts  or  oxpeetatloas 

ov  yromlses. 

[a]  (Snp.  I860) 
A  citizen  of  a  certain  town  made  an  un- 
conditional subscription  to  the  stock  of  a  rail- 
road company,  the  company  promising  that  the 
branch  of  the  road  should  be  made  to  the  town 
in  which  the  subscriber  resided.  Held,  that 
such  subscriber  could  not  recover  the  money 
paid  on  the  ground  of  fraud  in  falling  to  baild 
the  road  to  the  town,  the  promise  being  no 
more  than  expression  of  an  existing  intent  to 
make  such  branch. — McAllister  v.  In£anapolia 

6  a  R.  Ca.  10  Ind.  11. 

[Il]    (Sap.  1870) 

A  promise  is  not  in  itsdf  a  hlse  and  de- 
ceitful representation.— Fouty  v.  Fouty,  34  Ind. 
433. 

[o]    (Snp.  1870) 

A  false  representation  npon  which  fraud 
may  be  predicated  must  be  of  an  existing  fact, 
or  a  fact  alleged  to  exist  at  the  time,  and  can- 
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not  consist  of  a  promise  to  be  performed  in 
the  fntare  or  of  a  false  statement  as  to  the 
l^al  constraction  or  effect  of  a  written  con- 
tract execQted  by  the  person  to  whom  the  rep- 
resentation is  made  at  the  time  of  the  making 
of  Ae  representation. — HarUvllle  University 
T.  Hamilton,  34  Ind.  606. 

Va    (Sap.  1878) 

A  representation  by  the  lessor,  at  the  time 
a  lease  was  executed,  tliat  he  had  contracted 
for  improvements  on  the  leased  premises,  is 
not  sufficient  haaia  for  an  action  of  frond, 
since  it  is  in  the  nature  of  a  promise.— Welsh* 
billig  T.  IHenhart,  65  Ind.  04. 

[fl]    (8«p.  1881) 

Repiesentations  by  a  lessor  to  the  lessee, 
who  has  never  seen  the  land,  that  it  was  not 
subject  to  overflow,  and  never  bad  been  over; 
Sowed,  related  to  existing  facts,  which,  if  nn- 
tne,  were  fmndnlent.— Jones  t.  Hathaway,  77 
Ind.  14. 

Id  Bepresentations  piiich  were  promissory  in 
diancter,  and  related  merely  to  what  should 
be  in  the  fatnre,  an  not  actionable,  though 
down  to  have  failed  of  veiification.-'(Sup. 
1884)  Togel  v.  Demorest,  97  Ind.  440;  (1889) 
Bennett  t.  Mclntire,  23  N.  EL  78, 121  Ind.  231. 
0  I»  B.  A.  736 ;  (App.  1881)  Kaln  t.  Binker, 
27  N.  E.  328,  1  Ind.  App.  86;  (Sap.  1884) 
RoUneon  v.  Reinbart,  187  Ind.  674,  86  N.  B. 
518;  (1807)  Smith  v.  Parker,  148  Ind.  127, 
45  N.  E.  770 ;  (App.  1889)  State  ex  tel.  Creigh- 
toB  V.  Carlisle,  21  Ind.  App.  438,  52  N.  E. 
TIL 

Foi  Cans  fboh  Othxb  States, 
Ox  23  Cent.  Dig.  Prand,  S  14. 
See,  also.  20  Gyc.  pp.  20-22. 

1 18.  —  FaUty  ud  knowleds*  tkereof . 

Pkiding,  see  post.  I  45b 

[tl  A  false  lepTeseotation  is  not  actionable, 
uIhb  it  is  made  with  knowledge  of  its  falsity. 
— (Snp.  1847)  BomphreTs  t.  Comline,  8  Blackf. 
510;  (1848)  Hopper  t.  Slsk,  1  Ind.  176,  Smith, 
102;  (1851)  State  Bank  v.  Hamilton,  2  Ind. 
4ST;  (1857)  GatUng  v.  Newell.  0  Ind.  672. 

[b]  (8«p.l884) 

Representations  reclclessly  made  as  of  one's 
own  knowledge,  without  in  fact  knowing  wheth- 
er tbey  are  true  or  not,  are  actionable  as 
ftaudulent.— West  v.  Wright,  08  Ind.  335. 

[c1  (Snp.  1SS9) 
Where  one,  for  the  fraudulent  purpose  of 
iDdodng  another  to  part  with  money  or  prop- 
tnj,  makes  a  statement  of  fact  which  Is  un- 
true, and  thereby  obtains  money  which  he  had 
no  right  to  receive,  and  which  it  would  be 
DDconsdonable  for  him  to  retain,  he  is  guilty  of 
fnud  even  though  he  may  not  tiave  known 
at  the  time  that  the  statement  was  false.— 
IntBlh  V.  Miller,  22  N.  E.  885,  121  Ind.  188. 

lUs  IMcMt  la  «ompU«A  om  ill*  Kay-H 


[A]     (App.  1897) 

Where  plaintiEF  relied  upon  defendant's  pos- 
itive statement  in  a  letter  of  credit  that  a  per- 
son was  worth  $3,000  above  his  llabilitiea,  de- 
fendant is  liable  if  the  statement  is  false, 
though  he  believed  it  was  true  when  he  made 
it.— Mendenhall  v.  Stewart,  47  N.  E.  043,  18 
Ind.  App.  262. 

<App.  1M7) 

In  an  action  for  damages  for  deceit,  there 
must  be  proof  of  false  npresentations  made 
knowingly  or  witbont  belief  la  tlieir  truth  or 
recklessly.- Hartford  Life  Ins.  Co.  t.  Hope. 
40  Ind.  App.  854. 

For  Cases  fboh  Otheb  States, 

See  23  Cent.  Dig.  Fraud,  H  8-& 
See,  also,  20  Cye.  pp.  2^-31. 

S  IS*  Itendnlmst  eoaoaalmemt. 

For  Cases  fbou  Otheb  States, 
See  23  Cent.  Dig.  Fraud.  S  15. 
See.  also,  20  Cyc  pp.  15,  63-^;  note,  15 
Am.  Dec.  106. 

1 16.  Mature  Ih  cemerol. 

[•]  (Snp.  1S8» 
An  heir  conveyed  to  another  beir  by  quit- 
claim deed  without  warranty  a  one-third  inter- 
est in  land.  The  grantor  fraudulently  concealed 
from  the  grantee  the  fact  that  the  grantor  had 
been  advanced  by  the  ancestor  a  sum  equal  to 
his  share  in  the  ancestor's  estate,  and  he  rep- 
resented that  he  and  a  third  person  were  en- 
titled  to  one  full  third  of  the  estate.  Beld 
such  a  frand  on  the  grantee  as  gave  him  a  right 
of  action.— Craig  t.  Hamilton,  21  N.  E,  315. 
lis  Ind.  565. 

[bl     (App.  1899) 

Where  plaintiff,  at  the  time  of  purchasing 
of  defendant  certain  real  estate  incumbered  by 
a  mortgage,  could  not  read,  by  reason  of  detee* 
tive  eyesight,  was  inexperienced  in  business,  and 
had  confidence  in  defendant,  and  defendant,  on 
reading  the  deed  to  him,  failed  to  read  a  clause 
therein  whereby  plaintiff  assumed  the  payment 
of  the  balance  of  the  mortgage,  which  was  an 
obligation  greater  than  It  was  his  purpose,  as 
known  to  defendant,  to  assume,  such  failure 
was  a  frand  on  plaintiff. — Loucks  v.  Taylor.  55 
N.  E.  238,  23  Ind.  App.  245. 

Fob  Cases  fbou  Other  States. 
See  23  Cent.  Dig.  Fraud.  S  15. 
See,  also,  20  Cyc.  p.  15. 

§17.    Duty  to  diaeloae  fkots. 

[a]    (App.  1891) 

Plaintiff,  desiring  to  purchase  chattels,  and 
mistakenly  understanding  the  vendor's  name 
to  be  "Warner,"  instead  of  "Werner,"  examin- 
ed the  records  in  the  recorder's  office,  where  he 
found  a  mortgage  executed  by  a  man  by  the 
name  of  "Werner,"  and  the  vendor  remained 
silent  when  the  prospective  purchaser  stated 
that  sudi  mortgage  could  not  have  been  given 
by  the  vendor,  and  afterwards  on  the  same  day 
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tlie  vondor  posilively  stated  that  he  had  noth- 1  liable  for  deceit.— Uagee  t.  Grossman,  SI  Ind. 
inp  to  tio  with  the  mortgage.    Held,  that  the  223. 


luircliaser  who  was  compelled  to  pay  the  mort- 
gage oa  the  property  sold  was  entitled  to  re- 
t-over damages  from  the  vendor.— FirestOD*  v. 
Werner,  27  N.  E.  623,  1  Ind.  App.  2JW. 

For  Oases  from  Other  States. 
See  23  Cent.  Dig.  Fraud,  i  15. 


fo]  False  representations  are  actionable  only 
when  relied  and  acted  on. — (Sup.  1872)  Bow- 
man V.  Carithers,  40  Ind.  90;  (App.  IWH) 
Kain  T.  Rinker,  27  N.  E.  328,  1  Ind.  App.  8i>. 


[d]    (8np.  I87S) 

Where  a  party  believes  that  a  claim  u|>i>n 
wbirh  an  action  has  been  commenced  bas  al- 
MaterUUty  o*  matter  represemted  ,  „jjjy  p„jj  iN.,.anse  he  is  afraid  he 

cauQOt  prove  the  ptiynicnt.  and,  to  avoid  tr»u< 
ble  and  litigation,  be  imya  a  part  of  it,  be  can- 
not recover  back  tbe  amount  so  paid  on  the 
ground  of  fraud  based  upon  statements  of  tbe 
claimant  that  the  deitt  bad  not  been  paid.— 
Bowman  v.  Carithers,  40  Ind.  00. 


or  eoncaalcd. 
[a]    (8«p.  1861) 

In  tbe  sale  of  a  newiiiniper,  reprcseuta- 
tiona  as  to  the  numl>er  of  subscribers  aud  tbe 
amount  of  busiui'ss  and  protit»  aiv  material 
facts.— Ilnrvi'v  v.  Smith,  17  Ind.  272. 

[bl    {Salt.  ISSfi] 

Kfiiri'st'iitii lions,  by  the  xeMer  of  the  right 
lo  Mcll  a  patiiitfd  macliino,  that  such  maohinea 
i-ould  be  lM>uj:bt  at  a  wrtaiD  place  for  $5,  which 
statement  was  fatso,  are  not  actionable,  where 
no  allegation  of  ilamnce  was  based  on  that 
fact,  since  it  had  evidcriHy  Ix-eii  treated  as  an 
immaterial  fart. — Neiiii^fer  v.  ChaNtain,  71  Ind. 
3<j3,  36  Am.  Kep.  108. 

tc]    (Sop.  USl) 

'jnie  representation,  by  the  vendor  of  a 
patent  for  certain  improvements  in  fence  posts, 


[el     (App.  1S97) 

Where  a  school  warrant  is  void  on  its  fa<v. 
the  trustee  issuing  it  is  not  persoually  liabl)' 
to  a  purchaser  of  it,  who  buys  oii  the  rrpn- 
sciitation  of  the  trustee  that  it  "is  all  right'": 
the  trustee  knowing  that  it  is  void. — Fii-st  N'jii. 
Bank  of  Elkhart  v.  Osborne.  48  N.  E.  2.**0.  18 
Ind.  App.  442. 

It]     (App.  1898) 

Testimony  of  plaintiffs  that  tbey  tradeil 
for  a  horse  that  tbey  understood  to  he  "II..'' 
an  American  bred  coach  stallion;  tliat,  at  the 


(•onsisling  of  a  boUow  iron  point  and  bolts,  to  ([^^  purchase,  defendants  gave  them  a 

warranted  pedigree  of  bim  as  sucb;  and  tbat 
they  took  bim  borne,  and  advertised  bim  as 
such  horse,  and  with  the  pedigree  aa  warrant- 
ed,—shows  tliat  tbey  relied  aud  acted  on  de- 
fendant's representations  aa  to  bis  being  such 
horse,  with  sucb  pedigree.— Crouch  v.  Cbam- 
noss,  51  X.  E.  941,  21  Ind.  App.  492. 


tlie  vendee,  that  tbe  vendor  bad  a  contract  with 
It.  by  which  be,  or  any  one  to  whom  he  might 
aell,  was  entitled  to  purchase  in  any  quantity 
sucb  points  and  bolts  at  I'/i  cents  per  pound, 
is  of  a  material  fact. — IVIiley  v.  Xoland,  SO 
Ind.  164. 

For  Cases  from  Other  State.**. 
See  23  Cent.  Dig.  Fraud,  {  la 
See,  also.  20  Cyc.  p.  23. 


S  19.  RellaBoe  on  repreaentatlona  and  In- 
dnoememt  to  act. 

Admissibility  of  evidence,  see  post,  §  56. 
Pleading,  see  post,  1 46. 

Fob  Cases  from  Other  States. 

See  23  Cent.  Dig.  Ftaud,  §§  9, 10,  17^23. 
See,  also,  20  Cyc  pp.  39-41;  note.  37  L. 
B.  A.  503. 

}  80.         In  canaral. 

[al  Recovery  cannot  be  bad  for  fraud  unless 
plaintiff  relied  on  tbe  fraudulent  inducements 
or  representations  of  defendant.- (Sup.  18>j5) 
Fort  V.  Williams,  6  Ind.  219;  (t86!»  llagee  t. 
Grossman,  31  Ind.  223;  (1872)  Bowman  v. 
Caritbera,  40  Ind.  90;  (1889)  Craig  t.  Hamil- 
ton, 118  Ind.  965.  21  N.  £.  315. 

[b]    (Sup.  1369) 

Where  a  seller  has  made  false  representa- 
tions as  to  the  quality  of  tbe  goods,  but  the 


[g]    {App.  1859) 

A  father,  without  misrepresenting  any 
fads,  induced  a  daughter  to  Iwlieve  that  lands 
of  her  niaierDal  grandfather  had  descended  to 
him  instead  of  to  her,  because  her  mother  bad 
died  before  the  grandfather.  The  father  as- 
suuieil  contra)  of  the  lands,  and  several  years 
thereafter  prepared  a  quitclaim  deed  for  lier 
to  c-iecute,  which  she  did,  without  n>adiug  or 
liHving  it.s  coatcntB  explained;  the  father,  how- 
ever, not  misstating  the  oonlenis,  or  prevent- 
ing the  daughter  from  reading  it.  Afterwards 
he  paid  her  a  certain  sum,  stating  it  was  all 
she  was  entitled  to  as  a  consideratioa,  tint  not 
mukiug  any  representation  as  to  wliat  consid- 
eration was  received.  The  deed  was  thereaft- 
er sent  to  a  distant  place  for  reconl,  but  it 
did  not  appear  to  whom,  or  that  it  was  with- 
out the  daughter's  consent.  Subseciucntly,  by 
an  investigation  of  the  records,— just  what 
kind  not  being  nhown, — the  daughter  discovered 
that  her  father  had  received  a  much  larger 
amount  than  he  gave  her,  l>ut  it  did  not  ap- 
pear that  such  amount  was  different  from  that 
expressed  in  the  deed.    Raid,  that  the  daughter 


buyer,  in  making  the  purchase,  relies  on  a  test  was  chargeable  with  notice  of  the  considera- 
of  tfaetr  quality  made  by  bis  own  agent,  who  tion  expressed  in  the  dee<l.  and  had  no  cause 
is  not  prevented  by  any  a<-t,  or  word  of  the  '  of  action  for  fraud.— Pence  t.  Young,  53  N. 
seller  from  testing  tbe  goods,  tbe  wller  is  not   EL  lOUO.  22  Ind.  App.  427. 

TUa  lUceat  la  eomplled  on  tbe  Kaj-Nnmber  Syatem.  For  en||j|9^^^i^@i]^J[£ili. 
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[h]    (tap.  1M6) 

A  contracting  party  may  rely  od  the  ex- 
press statement  f>£  an  existing  fact,  the  truth 
of  which  is  unknown  to  him,  but  which  is  as- 
sorted by  the  other  contracting  party  as  a 
baHig  for  an  agreement.— Culley  T.  Joues,  184 
Ind.  16S,  73  N.  E.  9i. 

Fob  Cahrs  fbom  Otiirb  States, 

See  23  Cent.  Dig.  Fraud,  ff  17.  la 
See.  also.  20  Cyc.  p.  30;  note.  32  Am.  St. 
Bep.  3»i. 

I  21.  —  PenoBS  who  auj  mIt  an  vep- 

TMeMtatlOBS* 

[a]    (Sap.  18S4) 

A  principal' may,  without  Inqniry,  rely  on 
the  statementa  of  hia  agent  or  contideutial  ad- 
viaor.as  to  the  contents  of  a  written  instni- 
ment  presented  for  signature  by  a  third  per- 
aon  to  whom  the  agent  or  confidential  adviser 
sbonid,  if  faithful  to  hia  trust,  occupy  an  ad- 
verse relation,  and,  in  case  of  fraud,  the  prin- 
cipal may  obtain  relief.~Kobinsun  t.  Glass, 
04  Ind,  211. 

Fob  fASFH  KROM  OrnEE  States. 

t-KE  23  Oest.  Dig.  Fraud,  Si  0,  10.  2:t. 

I  22.    Duty  to  Inrestlcate. 

W    (S«p.  1S7-J) 
The  purchaser  of  a  patent  right  has  a 
rirtit  to  rely  on  the  representations  of  the  sell- 
er as  to  what  is  covered  by  the  pateat.— Rose 
T.  Hurley,  39  Ind.  77. 

tb]    (S«p.  1378) 

A  grantee  has  a  right  to  rely  on  repre- 
sentations made  by  the  grantor  as  to  the  iocn- 
tion  of  the  laud  conveyed,  and,  therefore,  in 
an  action  for  fraudulent  representations  by  the 
grantor,  in  falsely  pointing  out  to  the  grantee, 
as  the  land  conveyed,  other  and  more  valuable 
lands,  it  was  pro|)er  to  refuse  to  submit  to 
the  jury  an  interrogatory  as  to  whether  plain- 
tiff did  not  have  ample  opportunity  to  ascer- 
tain the  true  location  of  the  land.— Campbell 
r.  Frankem,  65  Ind. 

[e]    (Sap.  18S0) 

To  excuse  a  want  of  care,  and  diligence 
to  guard  against  fraud  and  imposition,  on  the 
ground  of  the  existence  of  a  knojrn  trust  and 
confidence,  the  facts  must  show  oot  only  that 
there  was  such  trust  and  confidence,  but  that 
its  existence  was  justified  by  the  relationship 
of  the  parties.— Clodfelter  t.  Hulett,  12  Ind. 
137. 

W    (Sup.  18S1) 

One  taking  a  lease  of  a  farm  has  the  right 
to  rely,  without  further  inquiry,  on  repre«enta- 
tkos  of  the  lessor  that  the  farm  has  never 
been  overflowed.— Jones  T.  Hathaway,  77  Ind. 
14. 

(flj     (Sap.  ISU) 

Where  a  plaintiff  purchased  property 
which  he  had  an  opportunity  to  examine,  but 
waH  prevented  from  doing  ao  by  defendant's 


statement  that  he  did  not  want  to  sell,  and 
BubKequent  false  representations  that  the  laud 
embraced  130  acres  and  was  worth  $oO  per 
acre,  an  action  for  deceit  will  not  lie,  since 
plaintiff  should  have  examined  the  property. 
— Cagney  v.  Cuson,  77  Ind.  404. 

A  purchaser  who  has  an  opportunity  to 
examine  the  property  has  no  right  to  rely  on 
representations  of  the  vendor  as  to  its  quality. 
-Id. 

[fl     (Sup.  1SS4) 

One  is  guilty  of  fraud  who  knowingly  pro- 
cures an  agent  to  falsely  represent  the  con- 
tents of  a  writing  to  his  principal,  and  thus 
prevent  its  being  read  by  the  principal.  Tin* 
fraud  not  only  excuses  the  readiug  of  the  in- 
struoient  by  the  principal,  but  condemns  the 
whole  transaction  as  fraudulent,  enabling  the 
principal  to  obtain  relief. — Uobinson  v.  Ulass, 
04  Ind.  211. 

Ig]  (S«p.l8SS) 

In  an  action  for  false  and  fraudulent  rep- 
resentatioDs  reganliug  the  quantity  of  land 
in  a  certain  tract,  the  plaintiff's  right  of  re- 
covery cannot  be  defeated  on  the  ground  that 
he  might  have  ascertained  the  truth  by  mens> 
uring  the  tract  himself.- Ledbetter  Davis, 
121  Ind.  110,  22  N.  E.  744. 

tb]    (Sap.  1892} 

A  fulse  and  fraudulent  representation  may 
be  relied  on  by  a  person  having  no  actual 
knowledge,  although  the  fact  in  question  is  a 
matter  of  public  record.— Backer  v.  Pyne,  130 
Ind.  288,  30  X.  E.  21.  30  Am.  St.  Bep.  231. 

[11    (Sap.  1894) 

Where  a  party  by  false  representations 
procures  another  to  convoy  real  estate,  he  can- 
not defeat  a  recovery  by  urging  that  the  own- 
ers were  at  fault  for  not  lietter  informini* 
themselves  before  executing  the  deed.  The  law 
does  not  allow  a  shrewd  and  designing  person 
to  thus  hide  hia  evil-niindedness  behind  the 
ignorniH'c  of  his  victim. — ItobiiiaoQ  v.  Rein- 
hart,  3(!  X.  E.  510,  137  Ind.  t>74. 

[Jl  (App.  1894) 
Where  defendant  falsely  represented  that 
certain  land  waa  well  adapted  to  farming  pur- 
puses,  and  was  good,  productive,  fertile  soil, 
with  .V)  acres  thereof  in  the  highest  state  of 
cultivation,  and  that  the  whole  was  securely 
fenced  and  timbered,  with  valuable  timber, 
and  that  such  land  was  worth  ?30  per  acre,  he 
is  liable  in  fraud,  since  plaintiff  was  not  bound 
to  invostigate  and  verify  the  statements. — 
Armstrong  v.  White,  0  Ind.  App.  588,  37  N. 
E.  28. 

[k]    (App.  18M) 

Where  the  plaintiff  in  an  action  for  false 
representations  had  opirartunity  to  determine 
for  himself  whether  or  not  a  machine  bought 
by  him  was  new  as  represented  to  be,  such 
representations  are  not  sufficient  to  sustain  a 
charge  of  fraud.— .\ndt'rHon  Foundry  &  Ma- 
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chine  Works  t.  Myen,  44  N.  E.  193,  15  lod. 
App.  385. 

In  an  action  wl^ch  proceeded  to  trial  on 
the  theory  of  fraodulent  reprcBentatioiu,  the 
complaint  alleged  the  purchase  of  a  brick-mak- 
ing machine;  that  defendant  warranted  It  to 
have  a  certain  capacity;  that  it  was  agreed 
that  the  machine  should  be  tested  on  plaintiff's 
grounds,  and  after  successful  operation  pliUn- 
tifC  was  to  pay  one-half  the  purcliase  money, 
cash;  that  the  machine  was  shipped  to  plain- 
tiff, and  was  tested  by  defendant'tt  agent  in  the 
absence  of  plaintiff;  that  on  his  return  plain- 
tiff was  assured  by  the  agent  that  the  machine 
worked  perfectly;  that  plaintiff  did  not  make 
payment  at  the  time,  but  afterwards  wrote 
defendant  that  he  had  not  yet  operated  the 
machine,  and  asked  for  a  fnrther  warranty; 
tiiht  defendant  assured  him  that  everything 
would  be  made  satisfactory,  and  the  payment 
was  thereupon  made,  and  a  note  delivered; 
that  the  machine,  when  put  in  operation,  fail- 
ed to  satisfy  the  warranty;  that  defendant 
knew  of  the  imperfections  of  the  machine,  and 
fraudulently  concealed  tbem  from  plaintiff, 
with  intent  to  cheat  and  defraud  him.  Btld, 
that  the  complaint  was  insufficient  on  the  is- 
sue of  fraud,  plaintiff  having  had  full  oppor- 
tunity to  make  the  test  before  parting  with  his 
money.— Id. 

Fob  Cabeb  frou  Otheb  States, 

See  23  Cent.  Dig.  Fraud,  {(  19-23. 
See,  also,  20  Cyc  pp.  83-34.  4»-«2. 

S  S3.  —  Belatiims  wmA  meuH  of  knowl- 
edco  «f  partlcB, 

[a]  (Sap.  1838) 
MisrepreBentations  by  one  contracting  par- 
ty to  the  other  as  to  the  value  or  quantity  of 
a  commodity  in  market,  where  -correct  infor- 
mation on  the  subject  is  equally  within  the 
power  of  both  parties,  with  equal  diligence, 
do  not,  in  contemplation  of  law,  constitute 
fraud.— Foley  T.  Cowgill,  5  Blackf.  18,  32  Am. 
Dec.  49. 

tb]  (Snp.  1844) 
At  law  an  action  may  he  maintained  for 
false  representations,  made  by  a  vendor  to  a 
purchaser,  of  matters  within  the  peculiar 
knowledge  of  the  vendor,  whereby  the  pur- 
chaser is  injured.— Sbaeffer  t.  Sleade,  7  Blackf. 

m 

[c]  (Sap.  1855) 

The  vendee  of  land  cannot  maintain  nn 
action  against  the  vendor  for  a  misrepresenta- 
tion of  the  quantity  of  cleared  ground  on  the 
pretaises,  where  he  has  himself  had  opportu- 
nity to  judge,  and  ample  means  within  his 
reach  to  form  a  correct  estimate,  and  appears 
to  have  relied  on  bis  own  judgment.— Port  v. 
Williams,  6  lud.  219. 

[d]  (9«p.i8a) 

In  the  sale  of  a  newspaper,  the  number 
of  subscribers  and  the  amount  of  business  and 
profits  are  facts  so  peculiarly  within  the  knowl- 
edge of  the  vendor  that  the  vendee  has  a  right 


to  rely  on  his  representations  concerning  them. 
—Harvey  v.  Smith,  17  Ind.  272. 

[e]      (Sap.  1877) 

Where  a  party  to  a  contract  relies  upon 
his  own  judgment,  with  means  of  knowing  the 
facts  equal  to  those  of  the  other  party  and  he 
does  not  make  use  of  tbem,  he  cannot  com- 
plain^Hess  v.  Young,  59  Ind.  379. 

[n  (Sap.  1BS7) 
In  an  action  to  recover  damages  for  false 
representations,  by  means  of  which  the  defend- 
ant induced  the  plaintiffs  to  transfer  to  him 
certain  property,  and  to  accept  in  part  pay- 
ment certain  worthless  notes  of  a  third  per- 
son, the  evidence  showed  that  one  of  the  plain- 
tiffs, an  inexperienced  married  woman,  own- 
ing part  of  the  property  conveyed,  made  such 
transfer,  relying  upon  the  statement  of  the  de- 
fendant that  the  notes  were  well  secured,  and 
"good  as  government  bonds,**  which  was  not 
true.  Bdd  that,  as  to  her,  the  evidence  fail- 
ed to  support  a  verdict  for  the  defendant,  and 
the  motion  for  a  new  trial  should  have  been 
granted.- Bish  v.  Beatty,  111  Ind.  403,  12  N. 
E.  523. 

[g]  (App.  1892) 
Where  an  heir,  who  has  nsdertaken  to 
settle  up  the  estate,  induces  a  co-hefr  to  sell 
to  him  her  interest  in  the  real  estate  at  less 
than  its  value  by  falsely  zepresentlng  that  theia 
is  a  claim  against  the  estate,  to  pay  which 
the  real  estate  most  be  Mid,  and  that  it  can- 
not be  sold  for  more  than  a  certain  amount, 
such  co-heir  may  recover  against  falm  for  de- 
ceit and  false  representations,  having  a  right 
to  rely  on  the  representations,  owing  to  the 
confidential  relations  of  tiie  parties.— Hnlett 
V.  Kennedy,  4  Ind.  App.  38,  SO  N.  E.  3lp. 

[b]    (App.  189<) 

A  complaint  alleging  that  defendant's  in- 
testate, to  defraud  plaintiff,  falsely  represented 
that  bis  mill  was  worth  as  much  as  certain  land 
of  plaintiffs;  that  the  mill  had  valuable  ma- 
chinery, in  good  repair,  and  was  valuable  on 
account  of  its  extensive  trade;  and  that  such 
trade  was  worth  more  than  five  dollars  per  day 
in  excess  of  expenses, — and  that  plaintiff,  rely- 
ing thereon,  exchanged  his  land  for  the  mill, 
sufliciently  shows  that  such  repreaentations 
were  of  matters  peculiarly  within  intestate's 
knowledge,  so  that  plaintiff  had  a  right  to  rely 
on  them.— Bloomer  T.  Gray,  10  Ind.  App.  82iJ, 
37  N.  E.  819. 

[i1  (Sap.  1903) 
A  purchaser  of  territorial  rights  under 
patents  may  rely  on  the  representations  of  his 
vendor  as  to  their  value,  and  is  not  obliged 
to  prosecute  an  inquiry,  demanding  peculiar 
skill  and  knowledge,  into  their  character.— 
Coulter  V.  Clark,  66  N.  E.  739,  160  Ind.  311. 

For  Cases  from  Otiieb  States, 

See  23  Cent.  Dia.  Fraud,  H  20,  23. 
See,  also,  20  Cyc.  pp.  55-00;  note,  37  L*. 
R.  A.  613. 
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i  S5.  ImiuT  from  fr«iid. 

UJ  (tap.  1881) 
In  rait  against  the  executor,  after  the  final 
•ettlement,  to  recover  mone;  advanced  to  en- 
able him  to  settle  the  estate  withoat  delay, 
the  complaint  aUeged  that  the  executor  charg- 
ed himself  with  the  sum  so  obtained,  and  ap- 
plied it  in  settling  the  estate.  Held,  that  an 
additional  allegation  that  he  procured  the  mon- 
er  from  plaintiff  by  false  -representations  was 
insnfllcieDt  to  show  actionable  fraud  on  de- 
fendant's part;  the  application  to  the  use  of 
the  estate  being  eqaivalent  to  an  application 
to  plaintiff's  use,  she  being  the  sole  legatee.— 
Peacocke  v.  Leffler,  74  Ind.  327. 

n»]  (Sap.  1898) 
Injury  or  damage  to  plaintiff  as  a  result 
of  fraudulent  representations  is  a  necessary 
preiequisite  of  recovery  in  an  action  for  de- 
cdt-Srader  v.  Srader,  51  N.  E.  47»,  151  Ind. 
33a 

[e]  (B«p.U06) 
To  constitute  actionable  fraud,  It  muat  ap- 
pear that  the  complaining  party  ha*  been  dam- 
aged or  prejudiced  in  some  way.— Board  of 
Commissioners  of  Howard  Conuty  t.  Oarri- 
gns,  164  Ind.  689,  78  N.  B.  82;  74  N.  E.  249. 

[d]  <App.lM6) 
The  fact  that  the  agreement  of  the  pur- 
diaser  of  the  tax  liens  with  plaintiff  was  with- 
in the  statute  of  frauds  was  immaterial,  in 
an  action  against  defendant  for  the  fraud.  In 
wUdi  it  was  not  soaght  to  enforce  audi  agrec- 
ment-Undley  t.  Kemp,  76  N.  XL  708.  38 
Ind.  App.  365. 

Foi  Cases  fbou  0th eb  States. 
Sa  23  Cknt.  Dig.  Fraud,  S  24. 
See,  also,  20  Cyc  pp.  42,  43. 

|S7.  FrmndvleBt  representationa  or  eon- 
MalmcHt  oa  t«  paxtlcnlar  facta. 
M   (8«p.  18W) 
FUae  representations  by  an  attorney  to 
an  inexperienced  client,  as  to  the  value  of  cer- 
tain land  which  the  attorney  undertakes  to 
Rcorer  for  his  client,  whereby  the  latter  Is 
hidnced  to  execute  a  note  for  an  exorbitant 
fee  for  the  attorney's  aervices,  constitute  pos- 
hiTe  fnud.-Manle7  T.  Felty,  45  N.  E.  74,  14C 
Ini  IM. 

Fot  Cases  trou  Other  States, 
Ba  23  Gent.  Dig.  Fraud,  {  & 
See,  also,  20  Cyc  pp.  44-80. 

Its.  Fraud  im  partionlar  trauaetlons 
or  for  parttovlaar  pwrposM. 

[I]  <8«*eF.1872) 
FiBud  may  be  shown  1^  reason  of  false 
npresentatlons  made  by  a  seller  to  induce  a 
parchaser  to  buy  shares  of  stock.— Smock  v. 
HMdcrwn.  Wils.  241. 


m    (A»p.  UOE) 

plaintiff  was  an  aged,  inBrm,  and  igno- 
rant woman.  Defendant  was  plaintiffs  brother, 
a  Buccessfnl  business  man  and  a  minister,  ia 
whom  she  reposed  confidence  and  to  whom 
she  looked  for  advice  in  her  business.  Defend- 
ant, in  conspiracy  with  others,  consumed  plain- 
tiff's property  by  appropriating  the  crops  and 
proceeds  of  her  lands,  so  that  she  was  unable 
to  pay  the  taxes  and  lost  the  property  under 
tax  liens.  The  purchaser  of  the  property  at 
sheriff's  sale  orally  agreed  to  convey  the  same 
to  plaintiff,  if  she  and  certain  of  her  children 
would  execute  a  mortgage  for  the  amount  of 
the  tax  liens  and  enough  more  to  compensate 
him  for  his  trouble  and  expense.  Defendant 
and  his  co-conspirators  intercepted  the  mort- 
gage which  the  purchaser  sent  to  plaintiffs  to 
sign,  and,  fraudulently  representing  to  the  pur- 
chaser that  be  would  take  care  of  plaintiff, 
defendant  induced  the  purchaser,  who  had  no 
knowledge  of  the  interception  of  the  mortgage 
and  of  its  concealment  from  plaintiff,  to  con- 
vey the  land  to  defendant  for  a  grossly  inade- 
quate consideration.  Defendant  subsequently 
conveyed  the  lands  to  his  co-conspirators,  who 
committed  repeated  acts  of  trespass  thereon, 
to  plaintiff's  great  damage.  Held,  that  defend- 
ant's conduct  constituted  an  actionable  fraud 
against  plaintiff.— Lindley  t.  Kemp,  76  N.  E. 
7»S,  38  Ind.  App. 

[c]    (Sup.  1907) 

Creditors  defrauded  by  misrepreRentatlon<i 
as  to  a  corporation's  capital  stock  may  recov- 
er damages  in  tort  against  persons  making 
the  representations. — Marion  Trust  Co.  v.  Ben- 
nett, 169  Ind.  846,  82  N.  E.  782,  124  Am.  St. 
Rep.  228. 

Fob  Cases  fboh  Otheb  States, 
See  23  Cent.  Dig.  Fraud,  H  8,  28. 
See,  also,  20  Cyc.  pp.  44-80. 

8  30.  Persona  liable. 

Corporations,  see  CospoBATions,  |  497. 

[a]  (S«p.l8S7) 

It  is  not  essential  that  the  fraudulent 
representations,  in  order  to  form  a  basis  on 
an  action  of  deceit,  should  be  made  by  defend- 
ant, but  it  is  sufficient  if  they  were  made  by 
a  third  person  upon  the  procurement  of  de- 
fendant—Maggart  V.  Freeman,  27  Ind.  531. 

For  Cases  from  Other  States, 
See  2.3  Cent.  Dig.  Fraud,  9  35. 
See.  also,  20  Cyc.  pp.  84-86. 

n.  AOTXOHB. 

(A)  BIGHTS  OF  AOnON  AND  DEFENSES 

Right  of  action  by  husband  or  wife,  or  both, 
see  Husband  and  Wife,      209.  210. 
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FRAUD,  n  (A).  [8  Ind.  Dif.-P««»m]  §  36 


S31.  Nmtsre  and  fom  of  remedy. 

Af  tton  sounding  In  contract  or  tort,  see  Action, 
S  27. 

Joinaer  of  causes  of  action,  see  Action,  |  50. 

[a]  (Sup.  1S90) 

A  party  may  retain  proiierty  received  in 
esrhange  for  other  property  and  sue  for  dam* 
ages  caused  by  fraudulent  repn-scDtutlons  in 
obtaining  the  exchange. — Nysewander  \,  Low- 
ma  ti.  :i4  N.  K.  -.ioTi,  124  Ind.  5iM. 

tb]  (Sop. 

A  oompiiny  fraiidiileiitly  iniluoed  to  Ipnd 
niciiiey  on  land  in  excess  of  its  value  may  re- 
lain  and  enforce  its  security  aguiiist  tlie  land, 
and  at  the  same  time  roaintain  tin  action 
against  the  Itorrowcr  to  rpcovcr  diiiiinKP*'  for 
the  frniuliilciit  reiiresi>n  tat  ions. — Union  Cent, 
r-ife  Ins.  C).  r.  Schidler.  l.'H)  Ind.  214,  20  N. 
K.  1071,  15  L.  n.  A.  80. 

Foil  Casks  vhom  Otiikr  Stati:s. 
See  2.'{  Cknt.  1>io.  Frnud.  S  27. 
See.  also.  20  Cyc.  p.  Stt. 

S3X.  Effect  of  ozlstenee  of  remedy  by 
action  on  oantraot. 

[al  (Sap.  1S63) 
Where  A.  and  B.  agree  to  exchange  lands, 
and  the  contract  is  fully  executed  by  A.,  but 
K.  by  n.>asun  of  his  own  acts  done  In  fraud 
of  the  'lights  of  A.  is  in  such  situation  that  it 
is  iiiiitossible  for  him  to  execute  the  contract, 
or  for  A.  to  rescind  it,  and  be  placed  in  statu 
<l»o,  A.  may  (lisrcKard  his  right  to  have  spe- 
citic  performance  and  mte  for  the  damages  he 
sustained  by  B.'s  nonpei'formance. — Lingermao 
V.  Todd,  18  Ind.  488. 

[b]  (App.  1910) 

One  may  either  sue  for  damages  caused  by 
fraudulent  representations  inducing  him  to  ex- 
ecute a  contract,  or  rescind  the  contract,  but 
cannot  do  botli.— Choreh  v.  Baumgardner,  92 
X.  E.  7. 

Fob  Ca8p:s  from  Otiikk  States. 
See  23  Cent.  Dig.  Fraud,  |  28. 
See,  also,  20  Cyc.  p.  87. 

S  34.  Conditions  pneedent. 

[a]  (Sap.  1890) 

In  an  action  for  deceit  in  the  sale  of  prop- 
erty, it  is  not  necessary  for  itlnintifT  to  prove 
an  oEFer  to  return  Ilie  property.— Xysewander 
V.  Lowman,  124  Ind.  r>84,  24  X.  E.  ioo. 

[b]  (App.  imi 

An  action  for  fraudulent  representations 
by  an  insurance  company,  inducing  a  settle- 
ment for  a  death  claim,  may  be  maintained 
without  returning  the  sum  received  on  such 
settlement,  since  the  defrauded  party  baa  the 
right  to  affirm  the  settlement,  and  recover  the 
damages  sustained  by  the  fraud.— Wabash  Val- 
ley Protective  Union  t.  James,  8  Ind.  App. 
440,  35  N.  E.  019. 


[c]  (App.  1901) 
A  vendee  need  not  rescind  the  contract  in 
order  to  recover  damages  sustained  by  fruu>l- 
iileut  representations  as  to  the  numlier  of 
acn-8  conveyed. — Ludwig  t.  Petrie,  70  N.  E. 
'2m,  32  Ind.  App.  500. 

Fob  Casks  krou  Otiieb  States, 

See  23  Cent.  Dia.  Fraud,  §  29. 
See,  aUo.  20  Cyc.  pp.  90,  91. 

§  35.  Waiver  of  ridit  of  action. 

(al  In  (irder  to  constitute  a  waiver  by  an  ex- 
prer^s  atllrniance  of  a  right  to  damages  for 
loss  resulting  from  false  and  fraudulent  rpj>- 
i-cscnlations,  it  is  essential  that  ihe  party 
should  possess  full  knowledge  of  the  fniud 
and  intend  to  condrm  the  contract.— (Sup. 
1SS2)  St.  John  V.  Jlendrickaon,  81  Ind.  X^t: 
{\mi)  Johnson  T.  Culver,  19  X.  £.  129,  110 
Ind.  27S. 

lb]   (Slip.  ms2) 

Tbei-e  may  by  an  express  afflrmancc  bo  a 
waiver  of  a  right  to  recover  damages  for  loss 
resulting  fioin  false  and  fraudulent  represen- 
tations.—St.  John  V.  Ilendrickson,  81  Ind.  350. 

Where  plaintiff  was  induced  by  fraudulent 
representations  to  invest  money  in  a  partner- 
ship and  to  become  a  member,  and  thereaft- 
er, with  full  knowledge  of  Ibe  fraud,  declinnl 
to  repudiate  the  transaction,  but  expressly 
ratitied  it,  lie  could  not  subsciiuently  recover 
damages. — Id, 

[cl    tSiip.  i9<ir,) 

Where  plaintiff,  relying  on  the  business 
judsiueut  and  repre.iontiitions  of  defendant, 
purchased  worthless  patent  rights,  giving  bis 
notes  therefor,  and  paid  the  notes  before  dis- 
covering that  defendant's  representations  were 
fraudulent  and  were  made  pursuant  to  a  con- 
spiracy with  the  vendors  of  the  patent  rights, 
whereby  defendant  was  to  iuduce  others  to  pur- 
chase them  by  pretending  to  enter  into  the  pur* 
chase  with  them,  and  receive  from  the  ven- 
dors $1.(KK)  for  his  services,  such  payment  was 
not  a  ratihcatiou  of  the  fraudulent  transac- 
tion.-Coulter  v.  Clark,  m  N.  R  739,  IflO  Ind. 
311. 

For  Casus  krom  Other  States, 
Sek  23  Cent.  Dio.  Fraud,  8  3a 
See.  also.  20  Cyc  pp.  92-94. 

8  36.  Defenses. 

I*leading  matters  of  defense,  see  post,  i  48. 

[a]    (Map.  1883) 

Where  a  vendor  fraudulently  procures  a 
confederate  to  ]>oint  oat  better  land  than  that 
proposed  to  Iw  conveyed  and  thereby  induces 
the  vendees  to  take  the  proposed  land  under 
the  belief  (hat  it  is  the  land  pointed  out,  the 
vendees  are  entitled  to  damages,  tiioogh  by 
delay  they  had  lost  their  right  to  rescission. 
—Hunt  V.  Blanton.  80  Ind.  38. 
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I  30         [BIna.IM«.-P«««ia3]  FRAUD,  II  (A),  (B). 


{b1    (App.  UH) 
The  doctrine  of  public  policy  is  to  be  in- 
voked to  prereot,  and  not  to  perpetuate  fraud. 
-KiDgan  &  Co.  t.  Silren,  37  N.  IS.  413,  13 
Ind.  App.  80. 

}  38.  Time  to  ame  and  Ilmltatlou. 

Concealment  of  cause  ot  action  as  affecting  lim- 
itations, see  LiHiTATioN  or  Actions,  1  101. 

XJinitatioo  of  actions  for  equitable  relief  on 
fiound  of  fraud,  see  Limitation  of  Actions, 
i  37. 

Fleadinf  limitation  of  actions,  see  Lihitation 
or  AcnoNs,  {  isa 

[a]  (Snp.  lg5S) 
Upon  a  sale  on  fraudulent  representations, 
and  a  note  giren,  the  vendee  may  affirm  the 
contract,  and  sue  for  his  damages  for  the  fraud 
before  the  note  ia  dne. — Gray  v.  Rich,  10  Ind. 
430. 

Fob  Cases  fbom  Othee  States. 
See  23  Cext.  Dig.  {i^aud.  S  34. 
See.  also.  20  Cyc.  pp.  90-04. 

(B)  PARTIES  AND  PLEADING. 

Aigamentative  pleading,  see  Pleading,  |  17. 

Departnre,  see  Pleading,  I  180. 

In  action  against  corporation,  see  Cobpoba- 

noNs,  i  513. 
In  action  bj  municipal  tax  payer,  see  MuNict- 

fai.  Cobfobations,  i  lOOIX 
Id  action  for  breach  ot  warranty,  see  Sales, 

1434. 

In  action  for  price  of  goods,  see  Sales,  {  354. 
In  action  to  enforce  assessment  for  public  im< 

provements,  see  Municipal  Cobfobations, 

|W7. 

Tn  sDit  to  quiet  title,  see  Quieting  Title,  |  34. 
Jdnder  of  plea  of  fraud  with  other  defenses, 

see  Pleading,  S  03. 
Pleading  conclusions  of  law,  see  Pleading, 

I& 

Bniniring  separate  statement  and  numbering  of 
catnes  at  action,  see  Pleading,  §  368. 

Fob  Cases  fbom  Otheb  States. 

See  23  Cent.  Dig.  Fraud.  |i  3G-4Q. 
Sec,  also.  20  Cyc.  pp.  93-108. 

4  41.  —  All^atlotta  of  hand  ta  cem- 
eraL 
[a]  (Sap.  1864) 
A  complaint  is  good  on  demurrer  which 
alleiKa  that  the  plaintiflF  purchased  of  the  de- 
fendant 27  head  of  hogs  for  a  price  equal  to 
the  fnll  value  of  sound  hogs;  that  the  defend- 
■ant  represented  them  to  be  sound  and  healthy; 
that  the  plaintiff  rdled  upon  said  representa- 
UoBi  having  no  opportnnl^  by  reasonable  dil- 
igence  to  discover  that  the  same  were  not  true; 
that  fai  fact  they  were  diseased  and  unhealthy, 
being  then  affected  with  hog  diolera,  and 
kDovn  to  be  so  by  the  defendant;  and  that 


afterwards  25  of  them  died  of  Oiat  disease, 
etc.— Baker  v.  McGinniss,  22  Ind.  2S7. 

[bl   (Sup.  1S70) 

A  complaint  by  A.  against  B.  alleged  that 
on,  etc.,  there  was  a  litigation  anticipated  be- 
tween the  plaintiff  and  one  C,  arising  out  of 
an  alleged  case  of  bastardy,  and  the  defend- 
ant, having  knowledge  of  said  fact,  rei»t>rt(*tl 
to  the  plaintiff  that  for  f200  be  could  and 
would  compromise  and  settle  it,  and  procure 
a  release;  that  afterwards  the  defendant  in- 
formed the  plaintiff  that  he  had  compromised 
it  for  $200,  and  had  taken  a  bond  in  the  sum 
of  $1,000  from  C,  D.,  and  E.  not  to  institute 
suit  against  the  plaintiff  for  said  bastardy ; 
that  thereupon  plaintiff  executed  to  defendant 
two  notes,  one  for  $100,  and  the  other  for  $ir)0, 
the  first  of  which  was  paid  at  mnturity,  but 
the  other  remained  unpaid,  and  was  still  in 
t  he  possession  of  defendant ;  tha  t  after  the 
payment  of  the  said  first  note  plaintiff  was 
arpeste<I  on  account  of  said  alleged  bastardy, 
and  then  first  learned,  and  it  was  true,  that 
he  had  i>een  deceived  and  imposed  on  by  de- 
fendant, who  had  never  compromised  the  an- 
ticipated litigation,  or  attempted  to  do  so; 
that  said  notes  were  executed  in  consideration 
of  the  false  and  fraudulent  pretense  and  rep- 
resentation aforesaid,  and  for  no  other  con- 
sideration; that  in  consequence  of  said  false 
and  fraudulent  representntion  and  pretense,  by 
which  his  signature  to  the  notes  was  obtain- 
ed, "and  the  failure  of  defendant  to  comply 
with  bis  said  agreement,"  the  plaintiff  bad 
been  damaged  in,  etc.  Held,  that  this  was  a 
complaint  for  deceit,  and  not  on  contract.— 
Watts  V.  McAllister,  33  Ind.  2G4. 

[c]  (Snp.  18T2) 

A  paragraph  of  a  complaint,  alleging  the 
sale  by  defendant  to  plaintiff  of  certain  cattle, 
which  the  defendant  represented  as  sound  and 
merchantable,  whereby  plaintiff  was  induced 
to  purchase  them,  and  alleging  that  oue  of  the 
cattle  was  diseased  and  unfit  for  market, 
which  fact  was  known  by  defendant  and  fraud- 
ulently concealed  by  him  from  plaintiff,  to 
the  letter's  damage,  etc.,  states  a  good  cause 
of  action  for  the  tort.-~Hardwicl£  v.  Wilson, 
40  Ind.  321. 

[d]  (Sup.  13S2) 

Fraud  is  never  presumed,  and  a  party  re- 
lying uimn  fraud  as  a  cause  of  action  or  ground 
of  defense  must  charge  it  in  his  pleadings. 
— Wolford  V.  Powers,  85  Ind.  204,  44  Am.  Ilcp. 

le. 

[8]    (Sup.  1SS4) 

Though  it  is  not  sufficient,  In  an  action 
agninst  an  executor  for  fraudulent  representa- 
tions in  the  sate  of  the  decedent's  land  simply 
to  diaracterixe  the  transaction  as  fraudulent, 
it  is  sufficient  to  use  the  word  "fraudulently" 
as  an  adverb  to  characterise  defendant's  ac- 
tion in  making  the  alleged  representation  as 
mala  fide.— West  v.  Wright,  98  Ind.  335. 
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[f]  (S«p.l8S5) 
Altbough  a  complafnt  seeking  a  recoTery 
for  injuries  arising  from  misrepresentatioQ 
need  not  allege  that  the  defendant  knew  that 
his  representations  were  false,  it  is  necessary 
that  it  should  state  facts  showing  that  they 
were  fraadulent.— Famas  T.  Friday,  102  Ind. 
129,  1  N.  E.  20a 

tgl    (8««P«  1888) 

A  petition  in  an  action  for  false  represen- 
tation which  alleges  that  plaintiff  and  defend- 
ant arranged  to  rent  certain  premises,  defend- 
ant to  ascertain  the  lowest  cash  rent  for  the 
premises:  that  defendant  reported  they  could 
be  secured  for  |100  per  month;  that  plaintiff, 
relying  on  such  statement,  agreed  with  defend- 
ant to  rent  the  premises,  each  to  pay  half  the 
rent;  that  they  occupied  said  premisos,  plain- 
tiff paying  as  she  supposed  one-baif  the  rent; 
that  defendant,  with  intent  to  defraud,  took 
from  her'  said  sum,  when  in  fact  the  whole 
rent,  as  paid  by  dofeudaut,  was  but  $05  per 
month;  that  plaintiff,  relying  on  defendant's 
representations,  paid  more  than  her  just  due, 
which  she  refuses  to  refund  to  plaintiff, — is 
sufficient;  the  objection  being  raised  for  the 
first  time  la  the  appellate  court.— Du  Soucbet 
T.  Dntcher,  113  Ind.  249,  15  N.  E.  459. 

Eh]    (App.  1891) 

A  complaint  for  false  representations  by 
defendants'  agent  alleged  that  M.,  "as  agent 
of  said  defendants,  •  ♦  •  and  acting  for 
and  on  behalf  of  said  defendants,  proposed 
*  *  *,  and,  to  induce  said  plaintiff  to  make 
said  trade,  the  said  M.,  as  the  agent  and  rep- 
resentative of  said  defendants,  •  •  •  rep- 
resented to  her  •  •  •;  and  relying  on  the 
false  and  fraudulent  representations  of  said 
defendants,  as  made  by  their  agent,  said  M., 
and  beliering  them  to  be  true,  she  made"  said 
trade;  and  that  "by  reason  of  •  •  •  the 
false  and  fraudulent  representations  of  said 
defendants,  through  their  agent,  said  M.,  she 
has  sustained  damages.  •  •  * "  Hchl.  that 
the  allegations  of  fraudulent  rep re!>entat ions  by 
defendants,  through  their  agent,  were  sufficient- 
ly distinct— Beem  T.  Lockbart,  1  Ind.  App. 
202,  27  N.  E.  239. 

[1]  (Svp.1898) 
In  an  action  for  fraudulent  representa- 
tions, made  in  pnrsnanre  of  a  conspiracy  to 
procure  a  loan  on  land  In  excess  of  its  value, 
.the  complaint  alleged  that  the  land  on  which 
the  mortgage  was  executed  was  of  little  ralue, 
but  did  not  state  the  exact  value.  Held,  in 
the  absence  of  a  motion  to  make  the  complaint 
more  specific,  that  the  same  was  sufficient- — 
Union  Cent.  Life  Ins.  Co.  t.  Schidler,  130  Ind. 
214,  29  N.  E.  1071,  15  U  R.  A.  89. 

[J]  (Apv.  1892) 
A  complaint  alleged  that  defendant  ex- 
torted money  from  plaintiff  by  falsely  repre- 
senting to  him  that  he  had  employed  the  county 
attorney  to  bring  a  civil  and  a  criminal  suit 
against  him  for  taking  manure  from  the  land 
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of  defendant,  and  tiireatening,  if  plaintiff  did 
not  pay  $100  for  Uie  manure  and  925  for  fees 
which  be  had  paid  to  the  attorney,  to  send  plain- 
tiff to  the  state  prison  for  larceny,  bat  promis- 
ing. If  plaintiff  would  pay  the  money,  to  have 
both  suits  dismissed,  llie  complaint  did  not 
allege  that  plaintiff  did  not  take  the  manure 
without  right.  that  it  did  not  state  a 

cause  of  action  on  the  ground  of  f^se  represen- 
tations.—Darling  T.  Hines,  5  Ind.  App.  319, 
32  K.  E.  109. 

[kj    (App.  1895) 

An  allegation,  in  an  action  for  deceit, 
that  defendant,  in  exchange  for  a  stock  ot 
goods,  conveyed  to  plaintiff  certain  lots  which 
were  not  the  lots  bargained  for,  does  not  show 
that  the  lots  bargained  for  were  not  convey- 
ed to  plaintiff.- Smith  v.  Roseboom,  41  N.  E. 
532,  13  Ind.  App.  284. 

In  an  action  for  fraudulently  conveying 
lots  other  than  those  agreed  to  be  conveyed  in 
exchange  for  other  property,  an  ailegatlou  that 
"plaintiff  relied  entirely  on  the  representation 
which  was  made  by  defendant,  that  the  lots  de* 
scribed  In  the  deed  were  the  lots  pointed  out,** 
is  not  a  sufficient  showing  of  fraud;  nor  was 
it  aided  by  an  averment  that  defendant,  "for 
the  purpose  of  inducing  plaintiff  to  make  the  ex- 
change," caused  the  lots  to  be  shown  to  plain* 
tiff,  and  represented  that  they  were  the  prop- 
erty  of  defendant— Id. 

[1]  (App.  18S7) 
A  complaint  alleging  that  defendants;  two 
of  whom  owned  certain  patent  rights,  con- 
spired to  cheat  plaintiff;  that  tbey  sold  to  htm 
the  patent  rights,  which  were  worthless,  on 
the  false  representation  that  other  parties, 
whom  one  of  the  defendants  pretended  to  rep- 
resent, were  willing  to  take  the  same  at  an 
agreed  price,  if  he  purchased  the  same;  and 
that  defendants  knew  that  plaintiff  was  pur- 
chasing for  the  sole  purjiose  of  so  reselling, — 
is  not  demurrable.— Hay  t.  Landis,  17  Ind. 
App.  91,  44  N.  R  1013,  40  N.  B.  154. 

[m]     (Aiip.  1903) 

A  complaint  alleging  that  defendant,  with- 
out the  knowledge  or  consent  of  plaintiff,  in- 
duced plaintiff's  husband  to  execute  to  him  a 
paper,  which  "he  represents  was  a  bill  of  sale," 
and  which  conveyed  to  defendant  all  the  hus- 
band's personal  property,  representing  to  the 
hasband  that  defendant  was  surety  for  him  on 
certain  obligations,  and  promising  to  apply  the 
proceeds  of  the  property  to  the  payment  ot 
the  debts;  that  her  husband  was  unfit,  by  rea- 
son of  illne^is,  to  transact  any  business  at  the 
time;  that  be  died  a  few  days  later;  that  there- 
upon defendant  demanded  of  plaintiff  the  pos- 
session of  the  property;  that  she,  ignorant  of 
her  rights,  and  in  a  mentally  distressed  condi- 
.  tion,  delivered  possession  on  condition  that  de- 
fendant should  pay  her  husband's  debts;  and 
that  defendant  has  not  paid  the  debts,  but  has 
wrongfully  converted  the  property  to  bis  own 
use— contains  no  sufficient  allegation  of  fraud. 
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— Wanier  t.  Warner,  66  N.  E.  761^  80  Ind. 
App.  578. 

[n]  (S«p.  1S06) 
While  it  is  well  settled  that  a  party  who 
seeks  to  predicate  a  cause  of  action  or  of  de- 
fense OD  fraud  must  allege  the  focta  constitut- 
ing the  frand,  it  is  not  necessary  that  the 
pleading  shoald  minutely  state  all  the  facts 
and  circamstances  tending  to  establish  the 
charge  of  fraud,  and  a  general  allegation  that 
a  party  defrauded  relied  on  the  fraudulent 
representations  or  acts  alleged  is  generally  suf- 
ficient.—Bay  T.  Baker,  165  Ind.  74,  74  N.  B. 
619. 

Co]     (A»9.  IMS) 

Where  frand  is  tbe  basis  of  an  action,  or 
m  ground  of  defense,  it  must  be  shown  by  ipe- 
clal  plea  containing  facta  directly  averred,  con- 
•tltntinic  frand,  before  evidence  will  be  admit- 
ted tending  to  prove  the  ultimate  facts.— Me* 
Afee  T.  Bending,  36  Ind.  App.  628,  76  N.  EL 
412. 

[p]     (App.  1906) 

Fraud,  either  actual  or  constructive,  Is 
mfficiently  pleaded  by  an  averment  of  facts 
showing  it,  without  any  direct  averment  of 
fraud.-Holliday  t.  Perry,  38  Ind.  App.  588, 
78  N.  E.  877. 

For  Cases  pboh  Otheb  States. 

See  S3  Ceitt.  Dig.  Fraud,  H  36,  37. 
See,  also,  20  Cyc.  pp.  96-07. 

142.    iKtrat. 

[a]  (8Bp.uro) 

When  ]t  is  intended  to  found  a  pleading 
upon  frand  perpetrated  by  means  of  false  rei>- 
resentatlons  made  by  a  vendor  to  his  vendee 
concerning  the  thing  sold,  the  pleading  must 
all^  that  the  representations  were  fraudu- 
lently made.— Langsdale  v.  Girton,  61  Ind.  00. 

Cb]  (Sap.  1897) 
A  complaint  for  damages  by  reason  of 
fraud  in  failing  to  furnish  money  to  carry  on 
a  business  according  to  promise  is  defective 
where  it  fails  either  to  allege  that  when  de- 
fendant made  the  promises  he  did  not  intend 
to  fulfill  them,  or  to  state  facts  from  which 
such  intention  can  be  inferred— Smith  v.  Par- 
ker. 148  Ind.  327.  45  N.  E.  770. 

[c]   (App.  1907) 

An  action  for  damages  for  fraud  is  based 
on  a  fraudulent  intent,  and  the  intent  with 
which  the  fraudulent  acts  were  performed  must 
be  averred  and  proved.- Hartford  Lifte  Ins.  Co. 
T.  Hope,  40  Ind.  App.  354,  81  N.  B.  595,  1088. 

Fob  Cases  rsoic  Otheb  States, 
See  23  Cent.  Dia.  Fraud,  {  89. 
See,  also,  20  C^c.  p.  100. 

1 43.  ^—  Statcaaeats,  mets  w  «nd«et 

coaatitiitlac  fvav^ 

W    {App.  1806) 
A  complaint  for  damages  for  misrepresen- 
tations  of  matters  of  law  and  fact  is  good  if 


5« 

it  contains  enough  misrepmentatimu  of  fact 
to  constitute  a  cause  of  action.— UndJer  t. 
Kemp,  38  Ind.  App.  355.  76  N.  E.  79a 

[bl    (App.  1901) 

A  complaint  in  an  action  for  fraud  in  pro- 
curing an  application  and  a  note  for  the  first 
year's  premium  for  a  life  policy,  which  alleg- 
es that  ageuts  of  the  insurer  represented  that 
it  was  issuing  a  certain  policy  to  many  per- 
sona, and  would  issue  the  san^e  to  plaintiff 
for  a  specified  consideration;  that  the  policy 
would  insure  plaintiff's  life  for  fl.OOO,  and 
would  provide  that.  If  be  lived  to  pay  premi- 
ums  for  20  years,  it  would  mature,  and  the 
insurer  would  pay  him  the  amount  of  the  face 
of  the  policy,  and  a  part  of  the  surplus  earn- 
ings, which  would  be  a  specified  sum  or  there- 
abouts; that  the  representations  were  false 
and  known  to  be  false  when  made,  etc.— shows 
that  the  representations  were  made  with  re- 
gard to  existing  facts  and  states  a  cause  of 
action  as  against  a  demurrer.— Hartford  Life 
Ins.  Co.  T.  Hope,  40  Ind.  App.  354,  81  N.  E. 
505.  losa 

In  on  aetioa  against  an  insurance  com- 
pany and  its  agents  for  deceit,  the  complaint, 
alleging  tiiat  the  agents  represented  to  plain- 
tiff that  said  insurance  company  was  issuing 
a  certain  policy  to  many  persons  and  would 
issue  tlie  same  to  plaintiff  for  a  stated  consid- 
eration, which  was  the  premium  on  a  policy 
for  one  year,  and  that  said  policy  would  in- 
sure plaintiffs  life  and  mature  at  the  end  of 
a  specified  time,  sufficiently  charges  that  the 
representations  were  of  existing  facts.— Id. 

For  Cases  fbou  Otheb  States, 
See  23  Cekt.  Dig.  Fraud,  {  37. 
See,  also.  20  Cyc.  i^.  98,  00. 

§44.  — -  CoBtraeti  teaHsaetlon,  ov  «tv» 
evaataness  eraneoted  wltk  firaud. 

[a]     (App.  1895) 

An  allegation,  in  an  action  for  deceit, 
that  plaintiff  agreed  to  erchange  a  stock  of 
goads  for  certain  lota  shown  to  him  by  defend- 
ant, does  not  show  that  defendant  was  bound 
by  the  transaction.- Smith  t.  Boseboom,  13 
Ind.  App.  284.  41  N.  E.  532. 

Fob  Cases  fbou  Otheb  States, 
See  23  Cent.  Dig.  Fraud,  |  38. 
See,  also,  20  Cyc  p.  103. 

1 4S.  — —  FalsItT  of  veyMseatatloBS  Mid 
knowla^a  thereof. 

[a]  (Sap.  ISSl) 

A  pleading  setting  up  frand  as  a  defense 
in  an  action  cannot  be  good  without  averring 
that  the  representations  stated  as  the  ground 
of  defense  are  false.— White  v.  Butler  Univer- 
sity, 78  Ind.  585. 

[b)  (Sap.  I8S4) 

A  complaint  for  false  representations  suf- 
ficiently alleges  defendant's  knowledge  of  their 
falsity,  where  it  states  that  they  were  made 
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hy  him  knowingly,  falsely,  and  frandalently. 
-West  T.  Wright.  98  Ind.  335. 

[e]    (App.  1907) 

An  allegation  that  defendant  falsely  and 
fraudnlently  made  certain  representations  in 
order  to  procure  a  conveyance  of  real  estate 
to  him  was  not  sufficient  to  charge  fraud, 
where  it  was  not  arerred  that  any  of  the  rep- 
resentations were  untrue.— Bonham  v.  Doyle, 
77  N.  E.  859,  79  N.  E.  458,  39  Ind.  App.  438. 

An  allcvation  that  defendant  falsely  and 
frandulently  made  certain  representations  in 
order  to  procure  a  conveyance  of  real  estate  to 
him  was  not  sufficient  to  charKe  fraud,  where 
ft  was  not  averred  that  any  of  the  representa- 
tions were  untrue. — Id. 

For  Casks  fRoii  Other  States. 
See  23  Cent.  Dig.  Fraud,  I  40. 
See,  also,  20  Cyc.  p.  99. 

1 46.  ^—  ReliMfw  mmA  Indneemamt  amd 
action  thenom. 

[a]    (§Bp.  1870} 

A  complaint  for  damages  for  false  repre- 
sentations by  the  vendor  in  the  sale  of  land 
should  contain  an  averment  that  the  plaintiff 
relied  upon  such  representations.  The  want 
of  such  averment  cannot  be  supplied  by  a  re- 
cital of  evidence  which  might  justify  a  pre- 
sumption that  the  representations  were  relied 
upon,  unless  such  evidence  be  conchiRive  of  that 
fact.— (loiugs  V.  White,  33  Ind.  125. 

[l>]    (Sup.  ISTO) 

Where  the  buyer  of  an  article  sooks  to  re- 
rover  damages  of  the  seller  for  frniidulcnt 
representations  made  by  him  conceniing  the 
article,  he  must  allege  that  he  relied  on  such 
representations  in  making  the  purchase.— I loffa 
V.  Hoffman,  33  Ind.  172. 

[c]  (Sbp.  1884) 

A  e(Hnplaint  for  deceit  !n  an  exchange 
of  lands,  simply  alleging  that  defendant  knew 
of  the  falseness  of  bis  representations,  and 
that  "by  the  fraudulent  means  aforesaid  defend- 
ant had  perpetrated  a  great  fraud  upon"  plain- 
tiff, is  defective  In  not  showing  plafntifTs  ig- 
norance, or  that  he  acted  upon  the  representa- 
tions to  bis  damage. — Bi^  v.  Van  Cannon,  04 
hid.  2i». 

[d]  (Sap.  1SS4) 

In  an  action  by  husband  nnd  wife  for 
fraudulent  representations,  whereby  the  wife 
was  induced  to  sell  her  property  at  les!:  than 
its  value,  it  was  not  ne<>esiiary  to  allege  that 
the  busliand  was  dn-eived. — Roller  t.  Blair, 
06  Ind.  203. 

[•]  (App.  \m) 

A  complaint  for  fraudulent  representa- 
tions made  in  the  course  of  a  sale,  with  intent 
to  deceive,  is  insufficient,  where  it  does  not  al- 
lege that  plaintiff  was  ignorant  of  the  falsity 
thereof,  whereby  he  was  misled.— Lincoln  t. 
Itagsdale,  0  Ind.  App.  i^l.  37  N.  E.  25. 


m    (App.  U9B) 
A  complaint  based  upon  fraudulent  rep- 
resentations must  aver  that  plaintiff  relied  oo 
the  representations. — Burden  t.  Burden,  141 
Ind.  471,  40  N.  Bl  1067. 

[f  ]    (App.  1902) 

The  complaint  in  an  action  for  damages 
for  false  representations  in  a  settlement  must 
allege  that  plaintiff  relied  on  the  representa- 
tions and  believed  them  to  be  true,  and  ttiat 
defendant  intended  Xo  deceive. — Oliver  v.  Hub- 
bard.  61  N.  E.  927,  29  Ind.  App.  639. 

[ti]  (App.  1906} 
A  complaint.  In  an  action  for  deceit,  wbidr 
does  not  show  that  defendant  practiced  any 
deceit  on  plaintiff,  but  shows  that  the  deceit 
charged  was  practiced  on  another,  does  not 
state  a  cause  of  action.— Whitesell  r.  Study, 
37  Ind.  App,  420,  70  N.  E.  1010. 

For  Caees  fbom  Other  Statk.s, 

See  23  Cent.  Dig.  Fraud.  5  41. 
See,  also,  20  Cyc.  pp.  101,  102. 

g  48.    Blatters  of  defense. 

[a]  (8np.  1S53) 

A  count  in  case  charged  that  A.  In  an  ei- 
rhange  of  horses  with  B.  falsely  represented 
his,  A.'s,  horse  to  be  sound,  when  in  truth  he 
was  not  sotmd.  but,  at  the  time  of  the  ex- 
change, was  and  still  is  unsound,  having  a  di- 
sease called  glanders,  which  A.  then  knew,  and 
that  A.,  though  requested,  refused  to  deliver 
to  B.  the  horse  received  of  him.  Plea  that  B. 
never  delivered  or  tendered  to  A.  the  horse  re- 
ceived in  exchange,  though  A.  tendered  back 
the  horse  which  he  got  of  B. ;  but  he  refused 
to  receive  the  horse.  Held,  that  the  plea  was 
properly  rejected  on  motion.— Hull  Kirii- 
pnlrick,  4  Ind.  637. 

[b]  (Snp.  1S7I) 

A  complaint  alleged  that  defendant,  as 
agent  of  S..  sold  plaintiff  certain  real  estate, 
on  one  acre  of  nhich  stood  a  school  house; 
that  at  the  time  of  the  sale  the  defendant 
fraudulently  and  falsely  represented  that  the 
school  house  and  the  land  on  which  it  stood 
had  been  abandoned  and  vacated  by  the  school 
tntstecs,  and  that  the  tmstees  had  erected  an- 
other school  house  in  the  district,  which  was 
used  for  school  purposes;  that  these  representa- 
tions were  false,  and  were  known  by  the  de- 
fendant to  be  false;  that  the  plaintiff  relied  up- 
on them,  etc.  The  defendant  answered  that  the 
plaintiff  was  on  the  land  at  the  time  of  the 
purchase;  that  he  fully  examined  the  same, 
nnd  was  fully  apprised  of  the  condition  of  the 
land  and  the  said  school  house,  and  knew  that 
the  principals  held  the  land,  including  the  school 
house,  by  a  general  warranty  deed  duly  record- 
ed. Held,  that  the  answer  was  bad.— Porter 
V.  Wilson,  35  Ind.  34S. 

For  Cases  fbou  OrnER  States, 
See  23  Cent.  Dig.  Fraud.  |  48. 
See,  also.  20  Cyc.  p.  lOCJ. 
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}  49.  —  Xmims,  proof,  amd  TariamM. 

M    (Svp.  1863) 

Evidence  of  fraad  can  be  introdaced  duIt 
under  a  sufficient  charge  of  fraud  in  tlie  plead- 
inss.— Fankboner  t.  Fanfcboner,  20  Ind.  62. 

B>]     (S«p.  1877) 

In  an  action  for  deceit  and  misrepresenta- 
tions aa  to  the  value  of  land,  evidence  must 
be  given  as  to  the  value  o£  the  laud  conveyed 
by  plaintiff  as  consideration  for  the  convey- 
ance by  defendant.— Ncwhouse  v.  Clark,  60  Ind. 
172. 

[c]    (Sap.  18S3) 

The  defense  of  fraud  cannot  he  made 
availnhle  under  the  plea  of  want  of  considera- 
tion.—Wilson  V.  Town  of  MoDticello,  So  Ind. 
10. 

Fob  Cases  from  Other  States, 

ftEB  23  Cent.  Dio.  Fraud.  H  44,  45. 
See,  also.  20  Cyc.  pp.  lOf-lOSw 

(C)  EVIDENCE. 

Fraud  in  obtaining  contract  for  constrnction 
of  public  improvements,  see  MuniciPAi. 
CORPOaATIOKS,  {  874. 

1 50.  PranuKptioBi  aad  Vardem  o£  pvoof . 

[a]     (Sup.  1871) 

To  make  a  good  chai^  of  fraud,  it  must 
be  shown  in  what  the  fraud  consisted.— Kerr 
T.  SUte  ex  rel.  Wny,  85  Ind.  28S. 

[b]  Fraud  is  never  presumed,  but  must  t>e 
proved.— (Sup.  3881)  Morria  v.  Stern,  80  Ind. 
227;  ilSSS)  Phelps  v.  Smith.  17  N.  E.  602,  1!) 
N.  B.  15C.  lie  Ind.  387;  (1888)  Neisler  v.  Har- 
ris, IS  N.  B.  39,  ll^i  Ind.  ajO;  {18(H)  Fulp  v. 
Beaver.        X.  E.  250,  13U  Ind.  310;  (App. 

Smith  v.  Roseboom,  41  N.  E.  rM2.  K! 
Ind.  App.  284;  (Sup.  1800)  Adams  v.  Langel, 
144  Ind.  008,  42  N.  E.  1017 ;  (App.  1008*  Gipe 
T.  Pittsburgh,  C,  C.  &  St.  L.  R.  Co.,  41  ind. 
App.  156,  82  N.  E.  47X 

Id    (App.  1891) 

Fraud  is  a  question  of  fact,  and  will  not 
l>e  presumed,  but  must  be  proved ;  but  it  is  not 
necessary  that  there  be  direct  or  positive  evi- 
dence, but  it  is  sufficient  if  facts  and  circum- 
stances he  proved  from  which  it  can  be  fairly 
inferred.— T«vi  v.  Kraminer,  2  Ind.  App.  004, 
28  N.  E.  1028. 

Id]    (App.  1896) 

Fraud  or  mistake  need  not  he  established 
b^ond  any  doubt,  but  the  party  having  the  bur- 
den is  required  to  prove  the  issues  devolving 
ap<m  bim  by  a  preponderance  of  tbe  evidence.-- 
Baltimore,  O.  &  C.  R.  Co.  t.  Scholes,  43  N. 
E.  156.  14  Ind.  App.  524,  56  Am.  St  Rep. 
307. 

Fob  Cases  from  Other  States, 

See  23  Cent.  Dig.  Fraud.  H  46,  47. 
See.  also,  20  Cyc.  p.  108. 


fSl.  AJwtiriMHty. 

Res  gests,  see  Evidence,  |  122. 
Self-serving   declarations,   see   Evidence,  ( 
271.  • 

Fob  Oaseb  fhoic  Ot»eb  States, 

See  23  Cent.  Dio.  Fraud,  IS  4tMi4. 
See,  aifo,  20  Cyc.  pp.  110-118. 

8  S2.           In  ceneraL 

[a]     (Sup.  1876) 

Where  the  issue  in  a  cause  was  as  to  the 
fraudulency  of  representations  made  by  the  de- 
fendant to  the  plaintiff  as  to  the  solvency  of  a 
certain  corporation  on  the  sale  by  tbe  former 
to  the  latter  of  certain  shares  of  tbe  capital 
stock  of  such  corporation,  there  was  no  error  in 
striking  out  evidence  of  a  statement  of  the  de- 
fendant that  be  "had  no  confidence  in  the  con- 
oeru,"  where  it  appears  from  the  other  evidence 
in  the  cause  that  such  statements  only  refer- 
red to  a  want  of  confidence,  not  in  tbe  solven- 
cy, hut  in  tbe  board  of  directors,  of  such  cor- 
poration.—Cones  T.  Bfnford,  54  Ind.  516> 

For  Case.s  from  Other  States. 
See  23  Cent.  Dig.  Fraud,  {  48. 
See,  also,  20  Cye.  p.  110. 

1 56.  — »  BeliaaM    cm  repreaeBtattona 
and  IndmoeaieKt  to  act. 

M  (App.t88i) 
In  an  action  for  damages,  against  the  ad- 
ministratrix of  one  who  fraudulently  lnduce<I 
plaintiff  to  ezchai^  land  for  certain  other  prop- 
erty, evidence  that,  at  the  time  of  the  ex- 
change, plaintiff  was  of  weak  mind,  is  compe- 
tent, In  order  to  show  a  sosceplibility  to  intes- 
tate's representations.— Bloomer  v.  tiray,  10 
Ind.  App.  320,  37  N.  B.  810. 

For  Cases  frou  Otuer  States, 
See  23  Cent.  Dio.  Fraud,  |  53. 
See,  also,  20  Cya  p.  117. 

S  57.  ^—  Damases. 

M  (App.  1894) 
In  an  action  for  fraudulent  representations 
inducing  plaintiff  to  exchange  land  for  a  mill 
property,  it  is  proper  to  permit  the  plaintiff 
to  prove  the  value  of  the  property  conveyed  by 
him.— Bloomer  t.  Gray,  37  N.  E.  810.  10  Ind. 
App.  326. 

For  Cases  from  Other  States, 
See  23  Cent.  Dig.  Fraud,  |  54. 
See,  also,  20  Cyc.  p.  118. 

§  58.  Weieht  and  svflcleney. 

[a]  (Sap.  1853) 
Fraud  may  he  deduced,  not  only  from  de- 
ceptive or  false  representations,  but  from  facts, 
incidents,  and  circumstances  which  may  he  triv- 
ial in  themselves,  but  decisive  in  the  given  case 
of  a  fraudulent  design.— Peter  v,  Wright,  fl 
Ind.  183. 
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[b]  <Snp.  1871) 

Fraud  is  not  presumed,  but  may  be  proved 
by  circumstautial  evidence^Bhodes  T.  Green. 
86  Ind.  7. 

[c]  <S«p.  18S1) 

luatlequacy  of  consideration  alone  is  no 
ground  for  inferring  fraud,  unless  tbe  inade- 
quacy Is  so  great  as  to  impress  every  person 
with  its  grossness. — Cagney  t.  Cuson,  77  Ind. 
404. 

m  (Siip.l88S> 
A  finding  that  defendant  by  the  acts  of 
himself  and  bis  agent  employed  as  a  guide  in- 
duced the  plaintiffs  to  believe  that  the  land 
exhibited  was  the  land  to  be  sold  is  not  sus^ 
tained  by  proof  that  tbe  defendant  paid  a 
stranger  50  cents,  and  followed  him  to  tbe 
land  he  pointed  out.— Hunt  v.  Blanton,  89 
Ind.  38. 

[•]      (App.  1892) 

Where  the  owner  of  a  horse  represents 
him  to  be  perfectly  sound,  that  a  tumor  which 
bad  been  removed  from  him  was  due  solely  to  tbe 
bursting  of  a  blood  vessel,  and  that  he  has  rince 
entirely  recovered,  whereas,  in  fact,  tbe  tumor 
was  the  result  of  a  constitutional  disease,  which 
rendered  him  practically  worthless,  and  the  ott-n- 
er  knew  tliis,  and  expressed  himself  as  satisfied 
to  have  gotten  rid  of  a  horse  which  had  begun  to 
fail,  the  purchaser  Is  entitled  to  recover  as  for 
deceit.— Timmis  v.  Wade,  5  Ind.  App.  31 
K.  E.  827. 

[f]    (Sap.  UM) 

In  this  state  fraud  is  a  question  of  fact, 
and,  when  essential  to  a  cause  of  action  or  de- 
fense thereto,  must  be  found  as  a  fact,  and  not 
left  to  be  inferred  as  a  matter  of  law.— Hawkins 
T.  Fourth  Xat  Bank,  40  M.  E.  057,  150  Ind. 
H7. 

[|]    (App.  IMS) 

Fraud  is  a  question  of  fact  to  be  proven 
by  direct  or  circumstantial  evidence,  and  the 
determination  of  which  is  within  the  province 
of  the  court  or  jury  trying  the  case.— Tyler  v. 
Davis,  37  Ind,  App.  557,  75  N.  E.  3. 

Fob  Cases  from  Other  States, 

See  23  Cent.  Dig.  Fraud,  55-5!). 
See,  also,  20  Cyc.  pp.  120-122;   note,  65 
Am.  Dec,  157. 


(D)  DAMAGES. 
Evidence,  see  ante,  |  57. 

159.  Moanm  im  Bemaval. 

Contingent  conseouences  of  fraudulent  repre- 
sentations, see  Dauaqrs,  S  24. 

Proximate  or  remote  consequences  of  fraudu- 
lent representation,  see  Damaoes,  f  18. 

[a]    (Sap.  1858) 

The  measure  of  damages  for  misrepresent- 
ing the  location  of  a  mill  and  privileges  and 
land  described  in  a  deed,  tbe  vendee  electing 


to  keep  what  did  pass,  is  what  it  would  cost 
to  obtain  under  a  writ  ad  quod  damnuin,  or 
by  some  equally  cheap  and  expeditions  war. 
the  land  falsely  represented  to  be  covered  by 
tbe  deed.-Reynold8  t.  Cox,  11  Ind.  262. 

[b]  In  an  action  for  deceit  in  the  transfer  of 
property,  the  measure  of  damage  is  the  differ- 
ence between  the  actual  and  represented  value. 
-(Sup.  1850)  Gatling  v.  Newell,  12  Ind.  118; 
(1A02)  Williamson  v.  Brandenber^,  133  Ind. 
504,  32  N.  E.  834. 

[c]  (8np.  ISTO) 

In  a  sale  of  an  undivided  one-half  of  a 
tract  ot  land,  tbe  vendor  falsely  and  fraudu- 
lently represented  to  the  purchaser  that  there 
was  then  on  the  land  a  house  of  a  particular 
size  and  description.  Held,  that  the  measuK 
of  damages  for  the  lack  of  such  house,  in  a 
suit  by  the  purchaser  against  tbe  vendor  for 
such  fraudulent  representation,  was  one-half 
the  amount  of  the  increase  there  would  have 
been  in  the  value  of  the  land  if  there  had 
been  such  a  house  on  it  at  the  time  of  tbe  sale, 
and  not  merely  one-half  the  amount  of  money 
it  would  then  have  taken  to  put  such  a  house 
on  the  land.— Sangster  v.  Piatber,  34  Ind.  504. 

[d]  (Snp.  isn> 

A  verdict  giving  plaintitC  damages  in  the 
n  mount  paid  by  him  for  property  which  he  was 
induced  to  purchase  by  false  representationa, 
and  also  leaving  the  property  bis  Is  clearly  er- 
roneous, and  should  be  set  aside.— Oreenewald 
V.  Bathfon,  81  Ind.  547. 

[«]    (Sap.  1S83) 

A.  sold  to  B.  a  stock  of  goods  and  other 
tangible  property,  representing  that  sales  had 
been  made  each  year  to  a  certain  amount,  when 
in  fact  they  had  been  made  to  only  one-half  of 
that  amount.  Held,  that  the  measure  of  B.'s 
damages  was  not  the  profit  on  tbe  difference 
but  tbe  difference  between  tbe  rent  of  a  store 
required  for  the  sale  of  the  amount  actually 
sold  and  the  rent  of  a  store  required  for  sales 
to  the  amount  represented  by  A.  to  have  been 
sold.— Rawson  v.  Pratt^  01  Ind.  9. 

[(]     (Svp.  1S88) 

The  measure  of  damages  in  an  action  for 
deceit  is  the  dilTerence  between  the  value  of 
the  property  and  the  price  paid. — Johnson  v. 
Culver,  110  Ind.  278,  10  N.  E.  120. 

[g]  (S«p.l8») 

In  an  action  for  fraudulent  representatioos 
as  to  the  value  of  corporate  stock,  whereby 
plaintiff  was  Induced  to  exchange  laud  for  the 
stock,  the  measure  <tf  damages  Is  the  difference 
between  the  actual  value  of  tbe  stock  and  its 
value  had  the  facts  been  as  represented  by  de- 
fendont.  and  not  tbe  value  of  the  land  conveyed. 
— Xysewander  t.  Zx>wman,  124  Ind.  584,  24 
X.  E.  355. 

[h)  (App.  1907) 

The  measure  of  damages  for  fraud  in  pro- 
curing an  application  and  a  note  for  the  first 
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fea^s  pRmfmn  for  a  lite  policy  is  the  amount 
plaintiff  was  compelled  to  pay  on  account  tit 
the  girinc  of  the  oot^  together  with  such  other 
damsfes  as  proximately  resulted  &om  the 
fraod.— Hartford  life  Ins.  Co.  v.  Hope.  40 
Ind.  App.  354.  81  N.  B.  5K>.  108& 

Fob  Cases  rom  OcAeb  States, 

See  23  Cent.  Dig.  Fraud,  H  60-62,  64. 
See,  also,  20  Cyc  pp.  liIO-137. 

161.  ExSKpIarj. 

In  a  suit  for  damages  by  a  vendee  of  cat- 
tle for  the  vendor's  false  and  fraudulent  rep- 
Ksentation  that  they  were  gentle,  exemplary 
or  smart  damages  might  be  assessed. — ^MllUson 
V.  Hoch,  17  Ind.  227. 

In  an  action  for  deceit,  exemplary  dam- 
ages may  be  given. — Id. 

m  (App.  1907) 
In  an  action  for  fraud  in  procnring  an  ap- 
plication and  a  note  for  the  first  year's  premi- 
nm  for  a  life  policy,  it  appeared  that  the  agents 
lolidtiog  the  insurance  represented  that  the 
iosnrer  liad  a  certain  contract  to  sell ;  that  it 
eDnuinf>d  certain  provisions  that,  if  plaintiff 
woold  give  his  note  for  a  certain  amount,  this 
contract  would  be  delivered  to  him.  The  rep- 
reeeotatioDs  constituted  false  pretenses,  as  de- 
fined  by  Bums'  Am.  St  1901,  |  £352.  Held, 
that  in  an  action  for  the  fraud,  punitive  dam- 
ages  could  not  be  awarded  as  against  the 
tgeots.— Hartford  Life  Ins.  Co.  v.  Hope,  40 
Ind.  App.  354,  81  N.  E.  595,  1088. 

Where  soliciting  agents  of  an  insurer  were 
DDt  liable  for  punitive  damages  for  fraudulent 
representations  in  procuring  an  applicatton  for 
a  life  policy,  the  insurer  was  not  liable  for 
such  damages. — Id. 


Fob  Cases  fboh  Oiher  States, 
See  23  Cent.  Dig.  Frand,  f 
See.  also,  20  Cyc.  p.  14:& 


63. 


|6£.  Amout  awmrded. 

U]  (AVP-  1907) 

Where  in  an  action  for  fraudulent  repre- 
■mtatioos  in  procnrii^  an  application  and  a 
Dote  for  the  first  year's  premium  for  a  life 
policy,  the  uncontradicted  evidence  showed  that 
plaintiff  suffered  damage  to  the  amount  of  the 
wte,  which  be  was  compelled  to  pay,  but  did 
not  suffer  any  other  damage,  a  verdict  award- 
mg  damages  in  a  sum  in  excess  of  the  amount 
of  the  note  was  excessive. — Hartford  Life  Ins. 
Coi  T.  Hope,  40  Ind.  App.  364,  81  N.  E.  595, 

m 

(E)  TRIAL,  JUDGMENT,  AND  REVIEW. 

Tailare  of  court  to  find  on  question  of  fraud, 
see  Tbial.  i  397. 


1 63.  Mode  amd  eomdnot  of  trial  Im 

•raL 

View  and  inspection  by  jury,  see  Tbial,  |  28. 

1 64.  Qvestlona  for  Jwry. 

[a]  (Bwp.1889) 

Where  mOney  was  obtained  from  plaintiff, 
a  weak-minded.  Illiterate  old  man,  by  the  false 
representations  of  defendauta  that  they  had  a 
good  cause  of  action  against  him,  which  they 
intended  to  prcwecnte.  It  was  for  the  jury  to 
say  whether  the  representaticms  were  such  as 
plaintiff  had  a  right  to  rely  on.—Ingalls  v.  Mil- 
ler, 121  Ind.  188,  22  N.  E.  985. 

[b]  (Sup.  1905) 

Whether  representaticwis  as  to  value  are 
merely  the  expressions  of  opinion  or  averments 
of  fact  to  be  relied  upon  is  a  question  for  the 
jury.— CuUey  v.  Jones,  164  Ind.  168,  73  N. 
E.  94. 

Fob  Cabes  from  Other  States, 

See  23  Cent.  Diq.  Fraud,  H  65%.  67-71. 
See,  also,  20  Cyc.  pp.  123-126,  143;  note, 
37  L.  R.  A.  613. 


S  65.  lastniotlona. 

Applicability  of  instructions  to  pleadings  and 
evidence  in  general,  see  Tbial,  §  251. 

Instructions  as  to  evidence  and  matters  of 
fact  iu  general,  see  Tbial,  fi  234. 

Instructions  excldding  or  ignoring  issues,  de- 
fenses or  evidence,  see  Tbiax.,  {  253. 

[a]  (Svp.1889) 

A  charge  that  "frand  is  never  presumed, 
but  the  burden  rests  upon  o^e  claiming  fraud 
to  make  it  out  by  clear  and  cofivincing"  proof, 
is  not  misleading,  as  conveying  the  impression 
that  fraud  must  be  proved  beyond  a  reasonable 
doubt.— Wallace  v.  Mattice,  118  Ind.  58,  20  N. 
E.  497. 

[b]  (App.  1907) 

Where,  in  an  action  for  fraudulent  repre- 
sentations in  procuring  an  application  and  a 
note  for  the  first  year's  premium  for  a  life  pol- 
icy, it  was  shown  that  the  agents  soliciting 
the  insurance  knew  that  plaintiff  had  not  been 
vaccinated ;.  that  the  agents  undertook  to  ex^ 
plain  the  provisions  of  the  policy  plaintiff  would 
receive,  and  stated  that  on  his  death  his  bene- 
ficiary would  receive  $1,000  and  an  additional 
sum,  but  did  not  Intimate  that  there  were  any 
exceptions  to  these  provisions,  an  instruction 
authorizing  a  verdict  for  plaintiff  if  the  solicit- 
ing agents  failed  to  explain  that,  in  case  of  his 
death  from  smallpox,  he  not  having  been  vacci- 
nated, the  beneficiaries  could  only  receive  the 
amount  paid  in  premiums,  was  proper;  the 
agents,  having  undertaken  to  explain  the  provi- 
sions of  the  policy,  being  bound  to  fully  describe 
the  same.— Hartford  Life  Ins.  Co.  v.  Hope,  40 
Ind.  App.  364,  81  N.  S.  586,  1088. 
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Fob  Cases  fbou  Otieeb  States, 

Sbe  23  Cent.  Dig.  Fraud,  fi  72-74. 
See,  also,  W  Cyc.  pp.  127-120. 

gee.  Verdict  and  flndSnc*' 

^^ufiicipncy  of  findiDgs  in  general,  see  TsiAl.,  | 

§  355. 

SiifficieDcjr  of  findings  by  court,  Bee  Tbial,  { 
305. 

Surplusage  in  verdict,  see  Tbial,  i  336. 

[a]    (Snp.  1888) 

Where  fraud  is  e»sential  to  the  existence 
of  a  cause  of  action,  it  must  be  found  as  a 
fact,  and  not  left  to  be  inferred  as  a  inntter  of 
law.— Plieips  V.  Smith,  17  X.  E.  «02,  19  K.  E. 
156,  116  Ind.  387. 

tb]  Where  fraud  Is  essential  to  a  recovery  and 
there  is  a  special  finding,  it  must  he  found  as 
an  ultimate  or  inferential  fact  to  sustain  a  judg- 
ment based  on  the  special  finding  in  favor  of 
the  party  assorting  fraud. — (Sup.  ISSfl)  Wilsim 
V.  Campbell,  21  N.  K.  SW!,  119  Ind.  286;  (l.Si)2) 
Parks  V.  Satterthwaite,  32  X.  E.  82,  132  Ind. 
411. 

[e]  (8BP.1891) 

A  judgment  on  the  ground  of  fraud  cannot 
l>e  entered  on  a  finding  which  does  not  find 
fraud  as  an  ultimate  fact,  but  merely  slates 
evidence  of  fraud.— Farmers*  Loan  &  Trust  Co. 
V.  Canada  &  St.  L.  It.  Co.,  127  Ind.  250,  26 
X.       784,  11  L.  R.  A.  740. 

td]    (App.  ISSl) 

In  an  action  for  deceit,  in  that  defendants 
falsely  represented  a  mare  sold  p1aintiEf.s  to  be 
a  quiet  and  suitable  family  mare,  the  jury 
rendered  a  verdict  for  plaintiffs,  with  a  special 
finding  that  such  representation  was  false  and 
fraudulent,  but  wilh  an  additional  finding  that 
before  the  purchase  one  of  the  pinintififs  obtain- 
ed the  mare  from  defendants,  and  tried  her.  and 
that  during  the  trial  she  conducted  herself  bad- 
ly. Ift'ld,  that  judgment  was  properly  rendered 
for  defendants  on  the  special  findings,  since  they 
showed  that  plaintiffs  did  not  rely  on  the  false 
representations.— Denny  T.  Woods,  2  Ind.  App. 
:;fll,  28  N.  R  443. 

[e]     (App.  189G) 

Fraud  is  made  a  question  of.  fact  by  the 
Htalute  {Hey.  St.  1.S81,  S  4!)24:  Bums'  Ann. 
St.  1894,  §  6G4!)).  and  must  be  found  as  a  fact 
in  the  si>ecial  finding,  and  not  left  to  inference. 
-Johns6n  T.  Bedwell,  43  X.  E.  246,  15  Ind. 
App.  236. 

Fob  Cabbs  fbou  Otueb  States, 

See  23  Cent,  Dig.  Fraud,  |  75. 
See,  also,  20  Cyc.  p.  14ti. 

§  67.  Jndcment. 

Discharge  of  judgment  by  debtor's  discharge 

in  bankruptcy,  see  Bankruptcy,  g  428, 
Ites  judicata,  sec  Jitdoment,  fig  546-749. 


M  (§aiMSa) 
lu  an  action  for  damages  for  false  repre- 
sentations made  upon  the  sale  of  a  newspaper, 
with  its  good  will,  etc..  It  was  proper  for  the 
court  in  virtue  of  its  chancery  powers  to  direct 
that  the  amount  of  the  Judgment  in  favor  of  the 
vendee  should  be  credited  on  notes  giren  by 
him  to  the  vendor  for  the  purchase  money, — 
Harvey  v.  Smith,  17  Ind.  272. 

m.  CKIMINAI.  BESPONSIBIUT'X'. 

See— 

Alteration  of  Instruments, 
countebfeitino. 

Counterfeiting  or  imitating  trade-marks  or  la< 
bels.    TbadB'Mabks  and  Tbade-Xaues,  i 

48. 

Emhezzlement. 
False  Pretenses. 
FoEaERY, 

Fraudolent  Conveyances. 
Making  false  tax  list.   Taxation,  g  335^^. 
Iteroiving  deposits  after  insolvencj'  of  bank. 
Banks  and  Banking,  83-85. 

S  68.  Offenses. 

[a]    (Sup.  1908) 

Laws  1907,  p,  100.  c,  73,  provides  that 
whoever  shall  offer  for  sale  any  horse,  know- 
ing it  to  be  broken-winded,  etc..  ami  shall  con- 
ceal the  existence  of  such  diseas«  from  the  per- 
son to  whom  he  is  offering  the  animal  for  sale, 
or  who  shall  employ  any  trick,  artifice,  drug, 
etc.,  to  conceal  the  existence  of  such  disea^ 
or  defect,  and  shall  thereby  effect  the  sale  of 
such  animal  to  one  ignorant  of  the  disease  or 
defect,  shall  be  fined,  etc.  Held,  that  the  stat- 
ute could  be  properly  divided  into  two  parts, 
and  that  under  the  provisions  of  the  first  part 
the  offense  is  complete  upon  the  offering  to  sell 
a  horse  known  to  be  so  affected  and  concealing 
the  defect,  whether  a  sale  is  completed  or  not, 
-Boyer  v.  State,  169  Ind.  691,  83  X.  E.  3."i0, 

The  first  purpose  the  statute  is  to  make 
it  a  cnme  for  <me  to  <^r  such  an  animal  for 
sale,  if  the  peraon  so  doing  has  knowledge  of 
the  defect,  and  conceals  its  existence  from  the 
one  to  whom  it  is  offered  for  sale  by  failing  to 
disclose  the  facts,  while  the  second  is  to  pro- 
hibit the  employment  of  any  artifice,  etc.,  to 
conceal  an  infirmity,  and  thereby  effect  a  sale  to 
one  ignorant  thereof.— Id. 

The  word  "conceal,"  as  employed  in  the 
first  part  of  the  statute,  is  not  used  in  its 
primary  sense,  meaning  to  hide,  to  cover  up,  to 
withhold  from  observation,  but  ia  used  in  its 
secondary  sense  or  meaning,  which  is  to  with- 
hold from  utterance  or  declaration,  to  keep 
secret,  to  fail  to  disclose — citing  Words  and 
Phrases,  vol.  2,  p.  1377. — Id, 

For  Cases  from  Other  States, 

See  23  Cknt.  Dig.  Fraud,  §  76;  24  Cent. 
Dio.  Fraud.  Conv.  §i|  1017.  1020, 
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{69.  ProMCvtioii  mmd  psnishmemt* 

Avi  uf  cuQspirator  aa  evidence,  see  CKIMUIAI. 

UkW,  S  423. 

[a]    (Sap.  1906) 

An  indictment  alleging  that  defendant,  hj 
means  of  a  fraadulent  trick  and  b;  his  fraudu- 
lent manner,  induced  one  to  lose  f 5,000,  is  bad, 
since  the  facts  constituting  the  fraud  are  not 
■bowD.— Clark  t.  Stste,  166  Ind.  288.  77  N. 
K.  S2. 

An  indictment  charged  that  accused  unlaw- 
follj  offered  for  sale  a  broken-winded  home, 
with  knowledge  of  its  diseased  condition,  and 
concealed  the  existence  of  the  disease  from  K.. 
the  prOBpectiTe  pnrchaaer  named,  and  did  there- 


by  effect  the  sale  of  the  horse  to  K.,  who  was 
ignorant  of  the  existence  of  the  disease,  etc. 
Held,  that  the  indictment  was  sufficient,  since 
it  was  unnecessary  to  set  out  any  facts  coasti- 
tuting  concealment  to  charge  the  offense  of 
offering  the  horae  for  sale  and  concealing  its 
diseased  condition,  and  the  allegation  regard- 
ing the  sale  could  be  treated  as  surplusngp. — 
Boyer  t.  State,  169  Ind.  691,  83  N.  E.  350. 

In  a  prosecQtion  for  offering  to  sell  a  wind- 
broken  horse,  with  knowledge  of  the  infirmity 
and  concealment  thereof,  evidence  held  to  sos- 
tain  a  conviction. — Id. 

For  Cases  fkou  Other  States, 
See  23  Cent.  Dig.  Fraud,  I  78. 
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Scope-Note. 

[INCLUDES  Statutory  provisions  making  a  writing  necessarj'  to  the  creation,  aasign- 
tneut  or  surrender  of  estates  in  land,  the  bringing  of  actions  on  promises,  agreements,  or  rep- 
reseDtatlons,  or  the  validity  of  contracts,  and  the  operation  and  effect  of  such  prorlsiMH 
In  general ;  requisites  and  sofflcleucy  of  tiie  instrument,  agreement,  memorandam,  or  note 
in  writing  required  by  statute,  or  of  the  acceptance  and  receipt  of  ffX)dB  or  girlng  of 
earnest  or  part  payment  therefor  required  on  contracts  for  sales,  etc.;  effect  of  part 
performance  In  general;  and  pleading  the  statute  and  evidence  relating  thereto. 

[EXCLUDES  necessity  of  writing  to  create  trusts  (see  TruaU),  or  to  bar  statutes  of 
limitations  (see  lAmitation  of  Actions)  \  and  part  performance  of  a  contract  on  one  part 
as  ground  for  compelling  performance  on  the  other  part  (see  Specific  Performance),  Fot 
complete  list  of  matters  excluded,  see  cross-references,  post]' 


Analysis, 

I.  Agreements  in  Consideration  of  Marriage. 

§  2.  Nature  and  subject  of  agreement  in  generaL 

§  3.  Mutual  promises  to  marry. 

§  5.  Marriage  as  consideration. 

§  6.  Marriage  as  acceptance  of  promise. 

II.  PrcHnises  by  Executors  or  Administrators. 

§  "D.  Promise  to  answer  in  general. 

§  12.  Effect  of  discharge  of  decedent's  estate. 

III.  Promises  to  Answer  for  Debt,  Default,  or  Miscarriage  of  Another. 

§  14.  Nature  of  debt,  default,  or  miscarriage. 
§  15.  Liability  of  original  or  principal  debtor. 
§  16.  Pre-existing  liability  of  promisor. 
§  17.  Promise  to  answer  m  general. 
§  18.  Promise  to  debtor  to  discharge  debt. 
§  19.  Promise  to  indemnify. 

§  20.    In  general. 

§  21.    Coexisting  liability  of  another. 

§  23.  Original  or  collateral  promise  in  general. 
§  25.  Obligation  of  promisor  independent  of  liability  of  princi- 
pal. 

§  26.  Credit  given  to  promisor. 

§  27.  Promise  to  make,  accept,  or  indorse  bill  or  note. 
§  28.  Promise  on  transfer  of  bill  or  note  and  mortgage. 
§  30.  Discharge  of  original  debtor. 

§  31.    In  general. 

§  32.    Novation. 

§  33.  New  consideration  beneficial  to  promisor. 

I  34.  Promise  to  apply  or  pay  from  property  of  debtor. 

§  35.  Release  or  transfer  of  hen  or  security. 

§  36.  Purchase  of  debt. 

IV.  Representations. 

§  37.  Statutory  provisions. 

§  38.  Nature  and  subject-matter. 

§  39.  Intent  or  purpose. 

§  42.  Effect  of  fraud. 

V.  Agreements  Not  to  be  Performed  Within  One  Year. 

§  44.  Nature  and  subject-matter. 
§  45.  Stipulations  as  to  time. 
§  46.  Intent  of  parties. 
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V.  Agreements  Not  to  be  Performed  Within  One  Year— Continued. 

§  4S,  Possibility  of  performance. 

§  49.    In  general. 

§  50.    Dependent  on  contingency. 

I  51.  Possibili^  of  discharge  or  other  termination  without  per- 
formance. 

53.  Commencement  of  period. 

54.  Sufficiency  of  performance  possible  within  year. 

VL  Real  Property  and  Estates  and  Interests  Therein. 

§  56.  Creation  of  estates  or  interests  in  general. 
§  57.  Creation  of  leases. 

I  58.  In  general. 

I  60.  Creation  of  easements. 

I  63.  Assignment,  grant,  or  surrender  of  existing  estates,  inter- 
ests, or  terms. 
§  63.           In  general. 

§  65.   Redelivery,  destruction,  or  alteration  of  deed. 

68.    Partition. 

69.  Exchange. 

70.  Establishment  of  boundary. 

§71.  Contracts  for  sale. 

■  §  72.           Nature  of  property. 

§  73.           Interest  in  or  concerning  property, 

§  74.   Nature  of  contract  in  general. 

I  75,           Contracts  to  devise. 

§  76.           Partnership  contracts  and  lands. 

§  77.           Sales  by  auction. 

§  78.   Judicial  sales. 

VII.  Sales  of  Goods. 

(A)  Contracts  within  Statute. 

§  81.  Statutory  provisions. 

§82.  Nature  of  property. 

§  83.  Existence  and  condition  of  goods. 

84.  Nature  of  cwitract. 

85.  Nature  and  amount  of  price. 

(B)  Acceptance  op  Part  of  CtOods. 
§  89.  Acceptance  in  general. 
§  90.  Delivery  and  receipt. 

(C)  Giving  Earnest  or  Part  Payment. 

94.  Earnest. 

95.  Part  payment 

VnL  Requisites  and  SufHciency  of  Writing. 

§  98.  Creation  or  conveyance  of  estates  or  interests  in  real  prop- 
erty. 

§  99.           Nature  and  form  of  instrument. 

100.    Contents  of  instrument. 

102.    Signature  by  agent. 

103.  Nature  and  form  of  memorandum  in  general. 
105.  Contents  of  memorandum. 

§  106.           In  general. 

§  108.           Statement  of  consideration. 

§  109.  Subject-matter  in  general. 

110.   Description  of  lands. 

113.           Statement  of  terms  and  conditions. 

§114.  Signature  of  memorandum. 

§  115.    In  general. 

§  116.    By  agent. 

§117.  Delivery  of  memorandum. 
§118.  Separate  writings. 

nu  Dlgeit  Is  compiled  on  tlio  Kay-Number  System.  For  eiq^luiatlOB,  aee  p»Be  Ui* 

Digitized  byVjOOg 


FRAUDS.  STATUTE  OF.  L        K  lod.  Dlg.-F«s«lU]         |  % 


IX.  Operation  and  Effect  of  Statute. 

§  119.  Operation  as  to  rights  or  remedies  in  general. 
§  120.  What  law  governs  transactions. 
§  121.  Construction  of  statute  in  general. 

§  123.  Operation  as  tenancy  from  year  to  year,  month  to  month, 

or  at  win,  of  estate  or  interest  created  without  writing. 
§  126.  Validity  and  enforcement  of  contracts  in  general. 
§  136.  Promise  to  reduce  agreement  to  writing. 
§  198.  Effect  on  collateral  or  subsequent  contracts. 
§  129.  Part  performance  in  general. 

130.  Contracts  in  part  within  statute. 

131.  Modification  of  contract. 

132.  Readiness  and  willingness  to  perform  contract. 

133.  Contracts  performed  as  to  part  within  statute. 

134.  Contracts  performed  only  as  to  part  not  within  statute. 
§  136.    Agreements  not  to  be  performed  within  one  year. 

137.           Agreements  relating  to  real  property. 

138.  Contracts  implied  by  law  on  part  performance. 

139.  Contracts  completely  performed. 
141.  Contracts  as  ground  of  defense. 

§142.  Contracts  as  ground  for  equitable  relief. 
§  143.  Persons  to  whom  statute  is  available. 
§  144.  Waiver  of  bar  of  statute. 

X.  Pleading,  Evidence.  Trial,  and  Review. 

§  145.  Pleading  contract  or  tran.«iaction  within  statute. 

§  146.    As  cause  of  action  in  general. 

§  147.    As  ground  of  defense. 

§  148.    W^riting  or  other  compliance  with  statute. 

§  149.           Matter  in  avoidance  of  bar  of  statute. 

§  150.  Demurrer  raising  defense. 
1 151.  Pleading  statute  as  defense. 
§  152.    Necessity. 

1 155.           Demurrer  or  reply  to  plea  or  answer, 

§  156.  Issues,  proof,  and  variance. 
§  158.  Evidence. 
§  160.  Instructions. 
§162.  Review. 

Cross-Rcfc  ren  ces. 


CompeiuatioQ  of  broker  as  dppendeot  on  writ- 
tea  coDtract  of  etnployment.    Brokehs,  ]!  43. 
Effect   OD    creation    of    conNtrtictiTe  tnuL 
Tbusts.  I 
Of  resulting  tmsts.   TansTS,  | 
Necessity  of  writing  showing  ackoowledgment 
or  new  promise  within  statate  of  limi- 
tations.  liuaTATioN  or  Actions,  {  146. 


Necessity,  etc.— (Cont'd). 

To  confer  authority  on  agent.  PaiirctPAL 

AND  AGEMt-,  S  117. 

Specific  performance  of  oral  contracts  within 
statute  of  frauds.  Specific  Performance, 
I  39. 

Validity  of  oral  trusts.    Trusts,  fS  17,  IS. 


I.  AGBEEKENTS  IM  COMSIDEHATIOir 
OF  MARBIAGE. 

S  2.  Natnn  «md  smbjsot  of  aBvaeBent 

[a]    (Snii.  1860) 
A  parol  agreement  by  which  an  intended 
husband  and  wife  contract  that  neither  shall 

have  any  inttTCBt  in  the  pi-operty  of  thp  other 


is  valid.—TIoughton  t.  Houghton,  14  Ind.  ."tOTi. 
77  Am.  Dec.  60. 

An  antenuptial  purchase  by  the  husband 
of  the  wife's  personal  projierty.  and  of  her  right 
to  the  bushand*s  personal  property,  is  not  with- 
in the  statute  of  frauds.— Id. 

[h]  A  promise  by  a  woman  to  faer  former  hus- 
band that  if  he  would  remarry  her  she  would 
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releatte  her  judsmeat  againit  him  for  ftlimoo; 
Js  void  if  not  io  writini;,  though  the  parties 
remtrrted.— (Sup.  1868)  Fleaner  v.  Flenner,  20 
Ind.  564;  (1874)  Brenner  t.  Brenner,  48  Ind. 
202. 

[e]  (Sap.  1S77) 
An  a^reemeot  between  two  peiBons,  each 
owning  real  property,  and  about  to  intennaro% 
that  upon  the  death  of  either  the  survivor  will 
not  elairn  any  of  the  property  of  the  other, 
IK  not  within  that  provision  of  the  statute  of 
frauds  which  requires  any  agreement  or  promiRe 
made  in  consideration  of  marriage  to  be  in 
writing.— Itainholt  t.  East,  50  Ind.  038.  2G  Am. 
Kep.  40. 

[d]     {Sup.  1S86) 

An  Hgreement  whereby  a  husband  proraUes 
his  wife  that  he  will  renounce  his  interest  in 
her  estate  after  lier  death  if  she  will  give  him  in 
hpt  will  a  life  interest  in  the  homestead,  is 
jrood,  though  founded  on  an  equitable  considera- 
tion, and  a  will  according  to  such  agreement 
and  acceptance  of  its  provisions  by  the  husbtind 
after  the  wife's  death,  is  a  family  settlement, 
and  is  not  invalidated  by  the  statute  of  frauds, 
-Wright  V.  Jones,  105  Ind.  17,  4  N.  E.  281. 

For  Cases  from  Other  States, 

Sek  23  Cent.  Dia.  Frds..  St.  of,  i 

i  S.  Mmtnml  pnnnlaM  to  mairrf. 

[a]    (Sup.  1877) 
Engagements  to  marry  are  not  among  the 
contracts  which,  ij  the  statute  of  frauds,  must 
be  reduced  to  writing.— Short  v.  Stotts,  38  Ind. 

an. 

For  Cases  prom  Otuer  States, 

See  23  Cent.  Dio.  Frds.,  St.  of.  i  3. 
tiee,  also,  20  Cyc.  p.  157. 

i  5.   ICarriage  eoii«lder»tiOM. 

[a]    (Sup.  lgS4) 

A  verbal  contract  to  marry  on  condition 
that  an  antenuptial  contract  be  prepared  and 
executed  is  an  indivisible  conditional  contract, 
and  therefore  within  the  statute  of  frauds.— 
Caylor  t.  Roe,  99  Ind.  1. 

For  Cases  from  Other  States, 

See  23  Cert.  Dig.  Frds.,  St  of,  S  5. 
See,  also,  20  Cyc.  p.  157. 

I  6.  M«rrimce  m  Moeptanoe  of  promise. 

[a]  A  parol  agreement  that  in  consideration 
of  marriage  a  woman  will. release  a  judgment 
siie  has  recovered  against  a  man  is  within  the 
statute  of  frauds  and  void;  and  the  celebra- 
tion of  the  marriage  is  not  such  a  part  perform- 
ance of  the  roDtract  as  takes  It  out  of  the  stat- 
ntcHSnp.  1869  Flenner  v.  Flenner,  29  Ind. 
(1874)  Brenoer  v.  Brenner,  48  Ind.  262. 

For  Cases  from  Ottier  States. 

See  23  Cest.  Dm.  Frds.,  St.  of.  S  (i. 


n.  PBOMUES  BT  EXECUTOBS  OB 

ADBEIXISTRATORS. 

Contracts  not  to  be  performed  within  one  jear, 
see  poat,  §  49. 

Necesiiity  of  pleading  writing  or  other  com- 
pliance with  statute,  see  post,  {  148. 

I  9.   Proadae  to  answor  In  BOBeraL 

[a]    (Sup.  IKtTi 

If  a  third  person  be  induced  to  purchase 
the  assignment  of  a  uote  due  from  an  inte» 
tate*s  estate  by  the  promise  of  the  administra- 
tor that  it  shall  he  paid,  the  promise  is  not 
within  the  statute  of  frauds,  and  the  adminis- 
trator is  pentonally  liable  to  the  assignee. — 
Ilaekleman  v.  Miller,  4  Blackf.  32'J. 

lb]    (Sup.  1S81) 

An  agreement  by  an  administrator  to  sub- 
mit to  arbitrntion  a  suit  bntiigbt  by  him  in  his 
reiiresootative  capacity,  each  party  to  pay  one- 
half  the  costs  if  the  award  is  satisfactory, 
otherwise  the  party  refusing  to  accept  the 
nward  to  pay  all  costs  to  date,  is  the  individual 
contract  of  thp  administrator,  and  not  within 
the  statu te.—FIolderbaugh  v.  Turpin,  75  Ind. 
84.  39  Am.  Ilep.  124. 

For  Cases  from  Other  States, 

See  23  Cent.  Dig.  Frds..  St.  of,  I  ft 
See,  also,  20  Cyc.  p.  ].')9. 

S  12.  Effeot  of  diaoharse  of  docedent'a 
•stmte. 

[a]    (Hup.  1884} 

A  promise  by  an  administrator  to  pay 
plaintiff  for  sawing  certain  lumber  for  decedent 
in  consideration  of  the  deiiverj-  of  it  to  the  ad- 
ministrator, the  plaintiff  having  a  lien  on  it 
for  the  bill,  is  not  within  the  statute. — Bott  T. 
Barr,  9.">  Ind.  24.T 

For  Casks  from  Other  States. 

See  23  Cent.  Dig.  FnK.  St.  of,  |  12. 
See.  also,  20  dc.  p.  159. 

HI.  PROMISES  TO  ANSWER  FOB 
DEBT,  DEFAUZiT  OB  USOAB- 
BIAOE  OF  AMOTHEB. 

Agreements  not  to  be  performed  within  one 

year,  see  post,  f  45. 
Contracts  as  ground  of  defense,  sec  post,  { 

141. 

Instructions,  see  post,  i  160. 

Necessity  of  pleading  writing  or  other  com- 
pliance with  statute,  see  poat.  S  148. 

Promise  by  administrator,  see  ante,  ||  9,  12. 

Requisites  and  sufficiency  of  memorandum,  see 
post,  105-113. 

g  14.  Nmtare  of  dobt,  dofavlt.  or  mlacmr- 
ilaco. 
[a]    (Bop.  1862) 

A  verbal  contemporaneous  agreement,  mad  t 
by  the  aellers  of  a  contract  to  deliver  hogs,  to 
the  effect  that  they  will  perform   its  stipnln- 
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tiona,  if  the  original  eontTacUng  jtartr  fails  bo 
to  do,  can  be  enforced.— Beaty  t.  Qiim,  18  led. 

131. 

[b]    (9np.  1S75) 

The  parol  promise  of  A.  to  C.  to  sign  a 
Pertain  bond  to  C.  as  surety  of  B.,  for  the 
return  of  certain  United  States  bonds  if  C. 
would  loan  them  to  upon  which  promise  G. 
has  relied,  and  accordingly  loaned  the  bonds, 
is  a  contract  for  the  payment  of  the  debt  of 
another,  within  the  statute  of  frauds.— Hayes 
T.  Burkam,  51  Ind.  130^ 

[C]  (8np.  1S7S) 
A  promise  by  one  person  to  pay  another's 
church  subscription  is  within  the  statute  of 
frauds,  and  unenforceable  if  not  In  writing. — 
Catlett  T.  Trustees  of  M.  E.  Church  of  Sweet- 
ser  Station,  62  Ind.  365,  30  Am.  Rep.  197. 

Defendant  sold  certain  school  warrants 
held  by  him,  and  verbally  guarantied  that.  If 
they  were'  not  paid  when  due,  he  would  pay 
them.  The  warrants  were  known  by  defendant 
to  be  fraudulent,  and  he  received  the  sole  bene- 
fit of  the  transaction.  Held,  that  the  guaranty 
was  not  within  the  statute  of  frauds,  on  the 
groand  that  it  was  a  promise  to  answer  for 
the  debt  of  another.— Voris  v.  Star  City  BIdg. 
&  Loan  Aas'tt.  SO  N.  E.  779.  20  Ind.  App.  630. 

W     (App.  IMS) 

A  promise  by  a  railroad  company  to  pay 
for  a  physician's  services  rendered  an  injured 
employ^  is  the  debt  of  the  company,  and  not 
within  the  statute  of  frauds,  where  the  agree- 
ment was  part  of  t^e  contract  of  settlement  be- 
tween the  company  and  the  employ^  for  the  in- 
jaries  receired  by  him. — Soathem  R.  Co.  t. 
nazlewood,  88  N.  E.  636. 

Fob  Ca^es  fbom  Other  States, 

See  23  Cent.  THa.  Frds..  St.  of,  |  14. 
See,  also,  20  Cyc.  pp.  160,  161. 

1 16.  XilablUty  of  ovlcinal  or  primolpal 
debtor. 

M     (Svv*  1866) 

In  order  to  make  a  promise  collateral,  so 
as  to  bring  it  within  that  provision  of  the  stat- 
ute of  frands  which  requires  a  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage  of 
another  to  be  in  writing,  the  party  for  whom 
the  promise  Is  made  roust  be  liable  to  the  party 
to  whom  it  is  made.— Downey  t.  Ilincbman,  25 
Ind.  453. 

lb]  (Snp.lSSl) 
An  oral  promise  to  pay  the  debt  of  a 
minor  is  not  within  the  statute  of  frauds,  since 
the  minor  is  not  liable.— King  t.  Sommltt,  73 
Ind.  312,  38  Am.  Rep.  145. 

For  Cases  from  Other  States, 

See  23  Cent.  Dig.  Frdf>..  St.  of,  SS  15,  16. 
See,  also,  20  Cyc.  p.  102 ;   note,  33  L.  R. 
A.  358. 


§  16.  Pre-ealstSiic  Ua>Ulltr  of  promisor. 

M    (Sup.  1834) 

Where  a  partner  has  given  a  note  signed 
in  the  firm  name  for  his  individual  debt,  a.  sub- 
sequent oral  promise  by  another  member  of  the 
Snn  to  pay  the  note  is  not  binding.— Taylor  t. 
Uillyer,  8  BlackL  433,  20  Am.  Dec.  43a 

[b]  (Sup.  186e) 

A  partnership  liability  may  become  an  in- 
dividual debt  against  one  member  of  the  firm 
by  contract,  not  in  writing,  between  the  part- 
ners, with  the  consent  of  the  creditor.— Hopkins 
V.  Carr.  31  Ind.  260. 

[c]  (Sap.  1S77) 

An  agreement  by  a  grantor  of  land  by 
quitclaim  deed,  at  the  time  of  the  sale,  to  pay 
all  delinquent  taxes  due  thereon.  Is  not  within 
the  statute  of  frauds.— Ilcadrick  v.  Wiaebart* 
57  Ind.  128; 

[d]  (Svp.  ISttl) 

A  promise  by  a  debtor  to  pay  the  debt  to 
a  person  other  than  the  creditor  is  not  within 
the  statute  of  frauds.— Indiana  Mfg.  Co.  T. 
Porter.  75  Ind.  42& 

[e]  (8np.  1SS6) 

A  promise  by  a  guardian  to  a  county 
treasurer  to  pay  the  taxes  on  the  ward's  land 
if  the  treasurer  would  receipt  them  as  paid  is 
not  a  promise  to  pay  the  debt  of  another, 
which  is  void  because  not  in  writing. — Elson 
V.  Spraker,  100  Ind.  874. 

[f]  (Sap.  1S90) 

A  husband  purchased  land,  giving  hii  notes 
for  the  price,  and  had  the  deed  made  in  the 
name  of  his  son,  and  delivered  to  his  wife. 
The  son  also  gave  his  notes  for  the  purchase 
money,  and  gave  a  mortgage  on  the  land  to  se- 
cure them.  Before  the  notes  were  due,  the  hus- 
band had  the  vendor  convey  part  of  the  land 
to  his  wife;  and  it  was  agreed  that  he  should 
surrender  one  of  the  notes,  that  the  wife  should 
pay  the  other,  and  the  vendor  should  resume 
possession  of  the  balance  of  the  land.  Held, 
that  the  promise  of  the  wife  to  pay  the  note,  as 
part  of  the  price  of  the  land  conveyed  to  her, 
was  not  within  the  statote  of  frauds,  since  it 
was  virtually  a  promise  to  pay  her  own  debt. — 
Bateman  v.  Butler.  124  Ind.  223,  24  N.  E.  980. 

[g]  (Sup.  1891) 

A  promise  by  an  owner  to  one  famishing 
materials  to  a  contractor  to  pay  for  such  ma- 
terials cannot  he  upheld  as  a  promise  in  a 
sense  to  pay  the  owner's  own  debt  on  account 
of  the  materialman's  Hen  where  such  material- 
man was  not  in  a  situation  to  enforce  such  a 
lien.— Parker  t.  Dillingham,  129  Ind.  542,  20 
N.  E.  23. 

[to]   (App.  1892) 

Where  a  mother,  who  Is  guardian  of  ber 
son.  engages  board  for  bim,  the  contract  Is  an 
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original  undertaking.— McXabb  t.  ClipP)  5  Ind. 
App.  a04,  31  N.  E.  85a 

Fob  Cases  peoh  Otheb  States, 

See  23  Cent.  Dig.  Frds.,  St  of,  SS  22-26. 
See.  also,  20  Cyc  pp.  107-172;   note,  98 
U  C.  A.  236. 

1 17.  Pranlae  to  answer  la  BemanL 

^ere  a  widow  baa  posaesaaon  of  gooda  of 
ber  deceased  husband's  estate,  her  parol  promise 
to  pay  the  debt  doe  from  the  estate  is  not  ob- 
ligatory on  her  personally.— Chandler  t.  David- 
son. 6  Bladf.  367. 

[bl  A  promise  to  pay  the  debt  of  a  third  per^ 
son  is  Toid,  unless  in  writing.— (Sap.  1846) 
Marpby  t.  Heny,  8  Blackf.  295;  (1852)  Smith 
T.  Stereni,  8  Ind.  882. 

[e]  (Sap.  1867) 
The  verbal  promise,  "Ton  may  charge  it 
to  me,  and  I  will  pay,"  sp<^n  to  a  creditor 
of  the  mother  of  the  speaker  In  reference  to 
the  mother's  debt,  in  the  absence  of  and  with- 
out the  knowledge  or  consent  of  the  mother,  is 
within  the  statate  of  bands  and  nnenftoree- 
able  against  the  promisor,  though  the  promise 
vas  made  in  ctoulderation  o^  forbearance  to 
■oe  m  the  debt-— Ellison  t.  Wisebart,  28  Ind. 
32. 

m    (Apr.  UH) 

Plaintiff  purchased  land  for  defendant,  the 
latter  furnishing  part  of  the  purchase  price, 
and  plaintiff  executing  a  mortgage  for  the  bal- 
ance, upon  defendant's  oral  agreement  to  pay 
tin  same.  Afterwards  the  land  was  conveyed 
in  trust  for  defendant  to  another  at  defendant's 
i«<inest.  Upon  foreclosure  of  the  mortgage, 
plaintiff  was  compelled  to  pay  the  deficiency  re- 
maining after  sale  of  the  land.  H^d,  in  an  ac- 
tion to  recover  the  amount  thereof,  that  defend- 
ant's promise  to  pay  the  remainder  of  the  pur- 
diaie  price  was  not  a  promise  to  answer  for  the 
debt  of  another.— Bedford  Belt  R.  Co.  v.  Win- 
itandley,  16  Ind.  App.  143.  44  N.  E.  556. 

[•]     {App.  U97) 

A  parol  agreement  between  plaintiff  and 
defendant,  who  held  the  note  of  an  insolvent  se- 
cured  by  mortgage,  that  if  defendant  would  in- 
dorse said  note  to  plaintiff  without  recourse, 
and  pay  a  certain  sum,  and  cause  the  insolvent 
to  convey  to  plaintiff  the  interest  covered  ^  the 
mortgage,  plaintiff  would  deliver  certain  prop- 
erty to  defendant,  is  not  a  promine  by  defend- 
ant to  answer  for  the  debt  or  default  of  the  in- 
■olrent— Boos  t.  Hinkle.  48  N.  E.  383,  18  Ind. 
Appv  509. 

[n  (App.  1S08) 
A  promise  to  pay  the  debt  of  anotber,  if 
made  directly  to  the  creditor,  must  be  both  in 
vriting  and .  based  on  a  valuable  consideration. 
—Southern  Indiana  I^n  &  Savings  Inst.  v. 
Roberts.  42  Ind.  App.  QBS,  86  N.  £.  490. 


[Kl    (App.  1909) 

A  parol  contract  between  creditors  of  the 
same  debtor  to  sue  the  debtor,  and  obtain  judg- 
menta  for  the  amount  due  each,  and  to  set 
aside  a  conveyance  by  the  debtor  as  fraudulent, 
and  to  pay  the  expenses  of  the  litigation  equal- 
ly, and  divide  the  amount  recovered  equally, 
is  not  within  the  statute  of  frauds  as  a  promise 
to  pay  the  debt  of. another,  but  is  a  joint  agree- 
ment between  the  creditors  to  share  equally,  at 
their  equal  expense,  in  the  proceeds  of  a  suit 
realized  through  their  joint  efforts.—Hotmire  y. 
O'Brien.  00  N.  E.  33. 

Fob  Cabes  fbox  Otheb  States, 

See  23  Gbkt.  Dig.  Frds.,  St.  of,  K  13, 
16,  IT. 

See,  also.  20  Gyc.  pp.  162,  163;  note.  120 

Am.  St.  Rep.  487. 

I 

I  18*  Promin   to   debtor   to  diieliarse 
debt. 

ta]  The  payee  of  a  promissory  note  may  main- 
tain an  action  against  one  who  promises  the 
maker  to  pay  all  his  debts  in  considemtion  of  a 
transfer  to  himself  of  all  the  maker's  proper^, 
such  promise  not  being  within  the  statute. — 
(Sup.  185Q  Nelson  v.  Hardy,  7  Ind.  364; 
(1879)  Carter  t.  Zeablin.  68  Ind.  436;  a87») 
Fisher  t.  Wilmoth,  Id.  44a 

tb]  The  parol  agreement  of  a  purchaser  of 
mortpiged  land  to  pay  off  the  mortgage  as  a 
part  of  the  consideration  of  the  purchase  is  not 
within  the  statate  as  a  promise  ta  pay  the  debt 
of  another.— (Sup.  1872)  Helms  t.  Keams,  40 
Ind.  124 ;  (1873)  McDill  t.  Onnn,  43  Ind.  315 ; 
(1892)  Lowe  t.  Hamilton,  132  Ind.  406,  SI  N. 
E.  1U7. 

to]    (Sap.  1874) 

A  verba!  promise  of  the  purchaser  of  an 
equity  of  redemption  to  pay  the  mortgage  debt, 
made  after  hi«  purchase,  and  not  connected 
with  the  consideration  to  be  paid  therefor,  can- 
not be  enforced  by  the  mortgagee,  although  a 
valuable  consideration  may  have  been  given  for 
the  promise;  such  an  undertaking  being  void 
by  the  statate  of  frauds.- Beibshire  t.  Young. 
45  Ind.  461. 

Id]    (9vp.  1874) 

A  parol  agreement  by  a  purchaser  of  a 
partner's  interest  in  the  firm  property  to  pay 
as  a  part  of  the  consideration  therefor  one-half 
of  the  firm  debts  is  not  within  the  statute  of 
frauds.— Haggerty  v,  Johnaton,  48  Ind.  41. 

[e]     (Sop.  1876) 

A  verbal  contract  between  A.  and  B.  for 
the  payment  by  the  former  of  an  Indebtedness 
of  the  latter  to  C.  is  not  within  the  statute  of 
frauds,  and  where  B.  has  afterwards  been 
compelled  to  pay  said  indebtedness  he  may 
maintain  an  action  on  said  contract  against 
A.-Crim  V.  Fitch,  53  Ind.  214. 
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[f]  (Sap.  1ST6) 

A  verbal  promise  by  a  mortgagee  of  lands 
to  his  mortgagor  to  pay  a  prior  veador's  lien 
tliereon  in  ttie  eveot  of  a  foreclosure  of  bifc 
mortgage  without  redemption  is  witbin  tbe 
statute.— Brnlce  v.  Kinff,  54  Ind.  204. 

[g]  (Swp.  1877) 

C,  at  sheriff's  sale,  bought  land  belonging 
to  B.,  and  it  was  afterwards  sold  to  F.  at 
shprifTs  sale  under  an  execution  against  C. 
U,  brought  an  action  against  C.  to  redeem  from 
the  first  sale,  when  F.'s  assignee  orally  agreed 
with  C.  that,  in  consideration  that  C.  would  re- 
sist and  defeat  such  action,  such  assignee  would 
pay  off  a  certain  judgment  held  by  a  third  par- 
ty against  C.  Held,  that  such  agreement  was 
not  within  the  statute  of  frauds.— Whitesell  v, 
Ilelney,  5S  Ind.  108. 

[h]  (Sap.  1878) 

On  the  dissolutioD  of  a  partnership  one 
of  tbe  partners  sold  and  delivered  to  the  others 
all  bis  interest  In  tbe  partnerahip  property,  in 
<«nsidenition  of  the  payment  by  them  to  him  of 
a  sum  of  money,  and  an  agreement  on  their 
part  to  pay  all  tbe  indebtedness  of  the  firm. 
Afterwards  such  partner  was  compelled  to  pay 
a  part  of  such  indebtedness,  and  brought  suit 
against  the  others  to  recover  the  amonnt  bo 
paid.  Held,  that  the  agreement  was  not  within 
the  statute  of  frauds.— Vaoness  v.  Dubois,  G4 
Ind.  338. 

[I]  <S«p.lSS5) 
A  contract  with  a  third  person  for  the 
benefit  of  tbe  creditor  of  such  person  is  not 
within  the  statute  of  frauds,  where  it  Is  found- 
ed upon  a  new  and  independent  consideration. 
— Wolke  V.  Fleming,  103  Ind.  lOo,  2  N.  E. 
32.'.  53  Am.  Rep.  495. 

[Jl  (App.  1895) 
Where  a  purchaser  of  property  agrees  by 
parol  in  coudide ration  thereof  to  pay  certain 
debts  of  his  vendor  due  to  a  third  person,  tbe 
I>romise  in  original,  and  not  within  the  stat- 
ute—William Deering  &  Co.  v.  Armstrong,  14 
Ind.  App.  44,  42  N.  E.  372. 

[k]    (8np.  1897) 

Certain  findings  stated  that  a  debtor 
caused  certain  land  to  be  conveyed  to  defend- 
ant by  one  who  held  tbe  same  to  indemnify  him- 
self a^nst  his  liability  as  surety  on  the  debt- 
or's note,  and  that  defendant  agreed  with  said 
debtor  end  said  surety  to  pay  said  note.  Held, 
that  defendant's  agreement  was  a  contract  to 
loan  money  to  pay  said  note,  and  that  on  failure 
of  defendant  to  pay  said  note  tbe  surety  could 
not  recover  the  amonnt  thereof,  as  defendant's 
undertaking,  being  by  parol,  was  within  the 
statute  of  frauds.— Ix>we  v.  Tnrpie,  147  Ind. 
(r>2,  44  N.  B.  26^  47  N.  B.  150,  37  U  R.  A. 
233. 

[1]    (Sup.  1897) 
A  promise  by  the  purchaser  of  a  partner's 
interest  In  a  firm,  as  a  part  of  the  considera- 
tion, to  pay  an  indebtedness  of  the  firm,  is  not 


witbin   the  statute.— Dickson  t.   Conde,  14S 

iQd.  279,  46  N.  E.  »98. 

[m]    (App.  ISdS) 

In  consideration  of  a  transfer  of  goods,  the 
vendee,  by  an  agreement  which  referred  to 
the  bill  of  sale,  assumed  to  pay  certain  debts 
of  the  vendor,  the  total  of  tbe  debts  assumed 
by  the  agreement  exceeding  by  one  item  tbe 
sum  named  in  the  bill  of  sale  as  a  considera- 
tion. Held,  that  the  agreement  to  assume  tbe 
item  in  excess  of  tbe  sum  named  in  the  bill  of 
sale  was  not  without  conRideration. — Tibbet  v. 
Zuttuch,  :*2  N.  E.  815,  22  Ind.  App.  354. 

[n]  (App.  I90S) 
In  order  to  establish  a  personal  liability 
for  a  mortgage  debt  against  the  grantees  of  the 
mortgagor,  farts  must  be  averred  and  proved 
sufficient  to  take  the  case  out  of  the  statute  of 
frauds,  and  make  tbe  debt  that  of  tbe  grantees. 
— Southern  Indiana  Loan  Sc  SavineR  Inst.  v. 
Roberts,  42  Ind.  App.  GTtli.  80  X.  E.  400. 

Where  a  grantee  of  land  assumes  as  a  part 
of  the  consideration  for  the  conveyance  a  mort- 
page  debt  of  the  grantor,  eiich  debt  is  not  tbe 
"debt  of  another"  within  the  statute  of  frauds, 
but  becomes  the  grantee's  debt,  who  becomes 
personally  liable  therefor  on  his  contract,  wheth- 
er it  be  in  writing  or  by  parol.— Id. 

[o]     (App.  1909) 

A  promise  made  to  a  debtor  to  pay  his  debt 
to  a  third  person,  made  on  a  sufficient  con- 
sideration passing  between  a  debtor  and  the 
promisor,  is  not  within  tbe  statute  of  frauds, 
and  an  action  may  be  maintained  by  the  thinl 
person  without  a  discbarge  of  the  original 
debtor.— Southern  R.  Co.  v.  Ilailewood.  SS  N. 
E.  (i-Kl. 

For  C.\ses  from  Other  States, 

.See  23  Cent.  Dig.  Fids.,  St.  of,  H  27-31. 
See.  also.  20  Cyc.  pp.  174-17t(. 

S  10.  Promise  to  ludenutifT. 

Fob  Cases  from  Other  States, 

See  2.3  Cent.  Dia.  Frds.,  St.  of,  H  :Ki-34. 
See,  also,  20  Cyc.  pp.  170-178;   note,  43 
Am.  SL  Rep.  180. 

S  2(K           Im  cenevmL 

M  (Sup.  1882) 
An  express  warranty  of  solvency  of  a 
third  person  which,  though  a  part  of  a  con- 
tract and  made  for  the  purpose  of  obtaining 
the  property  of  tbe  other  party  to  tbe  contract, 
is  not  within  the  statute  of  frauds.— Hassinger 
V.  Newman,  83  Ind.  124,  43  Am.  Rep.  G4. 

[bi  (Sop.  im) 

A.,  holding  land  as  a  tenant  for  life,  sold 
growing  timber  to  B.  C.  sued  A.  and  B.  juiutiy 
for  cutting  the  timber,  and  A.  orally  promised 
B.  that  she  would  pay  all  costs  that  might  be 
caused  by  the  action.  Held,  that  A.'s  promise 
was  not  within  the  statute  of  frauds,  it  not 
being  a  promise  to  answer  for  the  debt  of  aw 
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other.— Windell  t.  Hudson,  102  Ind.  521,  2  N. 
E.  303. 

Fob  Cases  rou  Otheb  States, 

See  23  Cest.  Dig.  Frds.,  St.  of,  i  32. 
See,  also,  20  Gyc.  p.  176. 

{21.  ^  CoexistiMK  UabiUty  o£  anotk- 
•r. 

An  oral  promise  b;  one  to  another  to  in- 
demnify  him  if  he  will  become  replevin  bail  for 
a  third  party  is  void  ander  the  statute  of 

frauds.— Brush  v.  Carpenter,  6  Ind.  78. 

[b]  If  a  surety  in  ao  obligation,  by  making 
a  promise  of  indemnity,  procures  another  per- 
son to  become  surety  with  him  in  the  InBtni- 
ment,  this  promise  Is  not  void  under  the  statute 
of  fraods  because  not  in  writing,  for  the  iudem- 
nity  w  promised  again&t  the  promisor's  own  de- 
fault.—(Sup.  1S75)  Horn  v.  Bray,  51  Ind.  555, 
Id  Am.  Rep.  742. 

[cl  Ad  oral  jtromise  to  indemnify  another  for 
becoming  bail  for  a  third,  in^cted  for  felony, 
i-i  not  within  tlie  statute  of  frauds,  and  is  en- 
forwable.— (Sup.  1880)  Anderson  v.  Speuce. 
72  Ind.  315.  ?i7  Am.  Rep.  162;  USSO)  Keesling 
T.  Fraiier.  110  Ind.  18D.  21  N,  E.  552. 

[d]  (Sap.iSU) 
A  surety  verbally  agreed  that,  if  one  of  the 
two  prindpals  would  borrow  the  money  and 
jmj  tbe  indebtednefis,  and  accept  from  his  fel- 
low-principal, as  security  for  one-half  tbe 
■mount  so  paid,  a  second  mortgage  on  bis 
farm  in  which  his  wife  refused  to  join,  he, 
the  surety,  would  indemnify  him,  and  make 
good  any  loss  he  might  sustain  by  being  un- 
able to  make  the  amount  out  of  the  mortgaged 
property.  BeU,  that  the  contract  was  an  un- 
d>'naking  to  become  liable  for  the  debt  of  an- 
-other,  within  the  statute  of  frauds  (Hex.  St.  $ 
40IM).  and  void.— Cheetman  v.  Wiggin,  122  Ind. 
352.  23  N.  R  fHo. 

For  Cases  fbou  Other  States, 

See  23  Cert.  Dio.  Frds..  St.  of,  {  33. 
See.  also,  20  Cyc.  p.  178. 

f  23.  Original  or  collateral  promise  la 
ceaeraL 

[a]  (Sup.  1S76) 
\u  oral  promise  by  a  third  person  to  a 
wller  of  goods,  who  has  refused  to  deliver  with- 
out security  for  the  price,  that,  if  he  will  make 
delivery,  the  promisor  will  see  that  he  gets  his 
pay.  is  within  tbe  statute  of  frauds,  and  must 
be  in  writing,  even  though  the  delivery*  was 
made  on  the  faith  of  tbe  promise.— Pet  tit  v. 
Kraden.  .Vi  Ind.  201. 

lb]  (Sap.  1882) 
Where  defendant  promised.  In  consideration 
of  the  adjustment  and  disposition  of  certain 
tctkms  involving  the  title  to  lands  claimed  by 
his  wife,  to  pay  to  plaintiff  a  certain  sum  of 
inone;r,  the  promise  was  an  original  and  inde- 


S  35 

pendent  one,  and  not  merely  a  collateral  prom- 
ise to  answer  for  the  debt  of  another,  and  was 
not  within  the  statute  of  frauds.— Shaffer  v. 
Ryan,  84  Ind.  140. 

[c]    (Sop.  1885) 

A  contract  wherein  the  assignee  of  a  lease 
agrees  as  part  of  the  consideration  of  the  sfllu 
and  transfer  of  that  interest  to  him  to  pay 
rent  to  the  owner  of  the  f«e  is  not  a  promise 
to  answer  for  tbe  default  of  another  within  the 
statute  of  frauds.— Wolke  v.  Fleming,  2  N.  E. 
325.  103  Ind.  105,  53  Am.  Rep.  495. 

[dl    (Sop.  1903) 

A  complaint  seeking  recovery  from  defend- 
snt  for  taxes  paid  by  plaintiffs  on  realty  owned 
by  defendant's  bu»baod  alleged  that  immediate- 
ly after  the  husband's  death  plaintiffs  were 
about  to  enforce  their  claim  to  taxes,  when 
defendant  requested  them  to  desist,  aud  prom- 
ised that  if  they  would  do  so  she  would  pay 
the  tanes,  and  plaintiffs,  relying  on  them,  did 
so  refrain.  Held,  that  such  promise  was  sub- 
ject to  objection  as  a  collateral,  rather  than  an 
original,  promise. — Blumenthal  v.  Tibbits,  06 
N.  E.  359,  IGO  Ind.  70. 

[«]    (Apv.  UOB) 

Where  relators  furnished  supplies,  labor, 
and  materials  to  a  subcontractor  for  tbe  con- 
struction of  a  highway,  and  treated  tbe  latter 
as  their  debtor  until  after  he  absconded,  the 
undertaking  of  the  contractors,  if  any,  to  liqui- 
date such  indebtedness,  was  not  ao  original  qd- 
dertaking,  but  a  contract  to  answer  for  the  de- 
fault of  another,  within  the  statute  of  frauds.— 
Miller  v.  State  ex  rel.  Prather,  74  N.  E.  260, 
35  Ind.  App.  379. 

For  Cases  frou  Otuer  States, 

See  23  Cent.  Dig.  Frds..  St  of.  i|  18,  m 
See.  also,  20  Cyc.  pp.  168-lfi& 

I SA.  OUigatlom  of  promisor  imdepomd- 
emt  of  liaMllty  of  principal. 

[a]  (Sup.  1882) 

A  promise  by  a  husband  to  pay  a  certain 
sum  for  the  settlement  of  suits  involving  his 
wife's  title  to  real  estate  held  to  be  an  original 
promise,  aud  not  to  answer  for  the  debt  of  an- 
other.—Shaffer  V.  Ryan,  84  Ind.  140. 

[b]  (Sup.  1891) 

Plaintiff  contracted  with  defendant's  prin- 
cipal coati'actor  to  furnish  a  steam-heating  ap- 
iwratns  for  a  court  house,  the  plans  agreed 
upon  differing  from  the  ori^nal  specifications. 
Defendant,  being  unwillinK  to  advance  pay 
therefor  to  its  principal  contractor,  paid  an 
amount  due  thereon  to  plaintiff,  who  executed 
a  bond  for  the  completion  of  the  work  which 
was  verbally  assented  to  by  defendant,  and 
completed  tbe  same.  Defendant  took  possession 
of  the  building,  and  continued  to  use  the  beat- 
ing apparatus.  Plaintiff  sued  for  an  unpaid 
balance.  Held,  that  the  contract  was  not  a 
collateral  one.  and  there  was  a  consideration 
moving  to  defendnnt  that  took  tbe  promise  out 
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ot  the  operation  of  the  atatnte  of  frauds.— 
Board  of  Oom'rs  of  Gibson  County  v.  Cincin- 
nati  Steam-Heating  Co.,  1S8  Ind.  2^  27  N.  E. 
612,  12  li.  R.  A.  502. 

Fob  GAsea  fbou  Othbb  States, 

See  23  Cent.  Dio.  Frds.,  St  of,  |  2h 
See,  also,  20  Cyc.  p.  167. 

826.  Credit  giftm.  to  promisor. 

[a]  <Sap.l85S) 

A.  verbally  agreed  that,  if  B.  would  let  C. 
have  a  horse,  he  would  make  good  any  agree- 
ment about  it  Beldf  that  it  was  tor  the  jury 
to  say  whether  credit  was  givea  primarily  to 
C,  and,  they  having  so  found,  A:'b  agreement 
was  held  collateral  and  Toid^r-Bllllngsley  v. 
Dempewolf,  11  lod.  414. 

[b]  (Snp.  1S74) 

A.  executed  to  B.  his  written  agreement, 
which,  after  reciting  that  B.  was  about  to  ap- 
point C.  his  agent  for  the  purchase  of  grain, 
and  to  furnish  him  money  for  that  purpose,  con- 
tained this  provision :  "I  hereby  become  re- 
sponsible to  said"  B.,  "and  agree  to  pay  him  all 
money  that  be  may  so  advance  to  said"  C.,  "and 
that  may  tie  due  him  from"  C.  "from  time  to 
time,  by  reason  of  such  advances.*'  H^d,  that 
the  liability  assumed  by  A.  was  primary  and 
absolute,  and  not  collateral. — Dickinson  t. 
Colter,  45  Ind.  445. 

[c]  (Sup.  187*) 

A  father  is  liable  for  the  board  of  his  adult 
daughter.  If  furnished  at  his  request,  though  no 
promise  be  made  in  writings— Kemodle  v.  G&ld- 
well.  46  Ind.  153. 

[d]  (Snp.  1876) 

A  parol  promise  by  one  to  be  responsible 
and  stand  good  for  the  payment  by  another  of 
wages  that  may  accrue  from  the  latter  to  the 
person  to  whom  the  promise  Is  made  is  within 
the  statute  of  frands^Mlller  v.  Neihans,  51  Ind. 
401. 

[e]  (Sap.  1878) 

In  an  action  by  M.  against  L.  to  recover 
for  labor  and  materiald,  there  was  evidence 
that  II.  bad  contracted  with  L.  to  furnish  the 
same  for  a  building  L.  was  erecting;  that  L. 
told  M.  to  let  H.  have  whatever  he  called  for, 
and  he  (L.)  would  pay  for  it;  and  that  M.  had 
accordingly  delivered  the  materials  to  H.  and 
performed  the  labor  at  II.'s  request,  charging 
the  same  to  his  own  separate  account.  Held 
not  to  establish  any  liability  of  L.,  nor  to  raise 
any  question  under  the  statute  of  frauds.— 
Lomax  t.  McKlnney,  61  Ind.  374. 

m  (Sap.  1878) 
A  verbal  agreement  by  a  salesman,  em- 
ployed to  sell  goods  for  cash  only,  to  be  per- 
sonally responsible  to  his  employer  for  all  un- 
collectible accounts  of  all  sales  made  by  him  on 
credit,  is  within  the  statute  of  frauds;  and 
hence  no  action  Is  maintainable  by  the  sales- 
man against  one  to  whom  he  has  thus  made 


sales  on  credit.— Smock  t.  Bnuh,  02  Ind.  156, 
176. 

[g]  A  direct  uid  nnomditional  promise  hy  one 
to  pay  for  goods  furnished  to  a  third  party, 
made  prior  to  the  delivery  of  the  good?,  and 
apoQ  the  faith  of  which  the  goods  wer«  deliv- 
ered to  such  third  party,  Is  an  original  under- 
taking, which  Is  not  within  the  statute  of 
frauds.- (Sap.  1880)  Johnson  v.  Hoover,  72  Ind. 
305;  (1881)  Wills  T.  Ross,  77  Isd.  1.  40  Am. 
Hep.  270. 

[b]    (Slip.  1883) 

If  A.  and  B.  agree  by  parol,  jointly,  to  pay 
for  goods  for  A.,  the  goods  to  be  charged  to 
both,  B.'s  promise  Is  not  within  the  statute  of 
frauds,  being  original,  and  not  collateral.— Boyce 
V.  Murphy,  01  Ind.  1,  46  Am.  Rep.  567. 

[1]  (Sup.  1884) 
A  person  who  employs  another  on  his  own 
credit  to  perform  work  for  a  third  person  Is 
liable  for  Its  payment,  and  such  contract  is 
not  within  the  statute  of  frauds.— Ao^ie  t. 
Landis,  95  Ind.  419. 

[J]  (8KP.18S5) 

The  mere  fact  that  a  seller  of  goods  at 
the  buyer's  request  charges  them  to  a  third 
person  does  not  make  the  buyer's  promise  to  pay 
for  them  a  promise  to  pay  the  debt  of  another. 
—Lance  v.  Pearce.  101  Ind.  595,  1  N.  E.  184. 

[k]  (App.1899) 

Where  plaintiff,  under  promise  of  reim- 
bursement by  defendants,  secured  a  third  party 
to  perform  services  for  defendants,  agreeing  to 
answer  to  such  third  party  for  the  value  of  the 
services  in  case  he  was  not  paid  by  defendants, 
the  plaintiffs  agreement  is  not  within  the  stat- 
ute of  frauds,  as  an  agreemmt  to  answer  for 
the  debt  of  another,  and  he  can  recover  from  de- 
fendants the  amount  paid.— Week  t.  Widgeon, 
60  N.  E.  487,  23  Ind.  App.  406. 

[1]  (Sup.  1902) 
In  an  action  on  an  ondertaker's  bill  against 
the  employer  of  decedent's  husband,  a  com- 
plaint alleging  that  a  coffin  was  furnished  and 
services  rendered  at  the  special  Instance  and 
request  of  the  employer,  without  specifically 
alleging  that  credit  was  extended  to  bim,  is 
not  objectionable  as  setting  forth  a  case  falling 
within  the  statute  of  frauds;  as,  where  goods 
are  furnished  to  a  third  person  on  the  order  of 
another,  the  person  giving  the  order  is  regarded 
as  the  purchaser.— Cox  t.  Peltier,  65  N.  E.  6, 
159  Ind.  355. 

[m]    (Bap.  1908) 

A  wholesale  liquor  dealer  refused  to  fur- 
nish more  goods  to  a  retailer,  who  had  become 
largely  indebted  to  him,  unless  the  retailer's 
wife  would  become  personally  responsible  for 
the  goods.  She  said  that  she  was  running  the 
business  and  would  be  responsible,  and  there- 
after all  goods  were  shipped  in  her  name,  but 
were  sold  by  the  husband,  who  continued  to 
run  the  saloon  In  his  own  name,  renewing  the 
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Uceue  in  hia  name.  Held,  that  tbe  wife  was  not 
the  parcbaser  of  tbe  liquors,  but  that  her  agree- 
ment to  pay  for  them  was  merely  an  oral  prom- 
ise to  answer  for  tbe  debt  of  her  husband,  void 
under  the  statute  of  frauds.— Indiaoa  Trust  Co. 
T.  Finitier.  67  N.  E.  520,  160  lud.  647. 

[nl  (App.  1909) 
Bums'  Ann.  St  1908.  {  74(^  providing 
that  all  contracts  most  be  in  writing  in  order 
to  diarge  any  person  on  promise  to  answer  for 
tbe  debt  of  another,  applies  to  coal  furnished  a 
contractor  drilling  an  oil  well  for  a  defendant 
■oncJit  to  be  cbnzged  therewith  on  a  promise  to 
pay  for  the  same.— Mossbarg  t.  United  Oil  & 
Gas  Co.,  43  Ind.  App.  465.  87  N.  E.  082. 

To^  Cases  vttou  Onan  States, 

See  2S  Cent.  Dio.  FMs.,  St  of,  H  35- 
42%. 

See.  also,  20  Cyc.  pp.  180-186;  note,  61 
Am.  Dec.  144. 

|Z7.  ProaOse  to  mmk;  aeoopt,  or  Im- 
dorso  bill  or  note. 

M  (Sm».lSH} 

A  parol  acceptance  of  a  bill  is  not  within 
the  sutnte,  if  the  acceptor  owes  the  drawer.— 
LoaisTille.  E.  &  St  U  R.  Co.  t.  Caldwell.  98 
Ind.  245. 

Foa  Cases  fbou  Othkb  S^tates, 

See  23  Cent.  Dio.  Frds.,  St  of.  Si  43,  44. 
See.  also.  20  Cyc.  p.  169. 


|S8.  Promise  on  trnasfer  of  bill  or  mote 
and  aor^mo. 

Where  one  owned  a  note  and  mortgage 
against  the  holder  of  a  certain  promissory  note, 
tnd  it  was  agreed  by  him  with  a  third  party 
diat  he  would  surrender  the  note  and  mortgage 
to  his  debtor,  and  take  an  assignment  of  tbe 
note  held  by  tbe  latter,  which  he  accordingly 
did,  and  the  tbird  party  agreed  by  parol  to  pay 

note  BO  taken.  k«td  that  this  was  a  contract 
within  the  statute  of  frauds,  which  requires  a 
■pscial  promise  to  pay  the  debt  of  another  to 
be  in  writing.— Crosby  t.  Jerotoman,  37  Ind. 
2M. 

lb]  (9«».U17) 

Where  the  payee  of  a  note  transfers  it  by 
delivery  only  in  eicbange  for  goods,  a  verbal 
warnaty  by  hin^  as  a  part  of  such  exchange, 
that  tbe  note  fs  valid,  is  not  within  the  statute 
of  fnods.— White  t.  Webster.  58  Ind.  233. 

le]  (Snp.lttl) 
An  oral  guaranty  of  the  genuineness  of  a 
Dote  and  the  liability  of  the  maker  to  pay  It, 
made  by  the  holder  npon  a  transfer  of  it  for 
valne,  is  not  a  promise  to  pay  the  debt  of  an- 
other, within  the  statute  of  frauds.— King  v. 
Snmmitt  73  Ind.  312.  38  Am.  Rep.  145. 


[dl  (Sbp.  I8SZ) 
Ad  oral  guaranty  of  tbe  solvency  of  the 
maker  of  a  note,  made  by  the  holder  to  induce 
another  to  take  it  in  payment  for  property,  is 
not  within  the  statute  of  frauds;  but  bis  agree- 
ment to  pay  any  amount  the  transferee  should 
fail  to  collect  is  within  tbe  statute.— Hassinger 
V.  Newman,  83  Ind.  124,  43  Am.  Rep.  64. 

[e]     (Sap.  1888) 

Where  a  party  to  whom  a  receiver's  certifi- 
cate of  indebtedness  is  issued  indorses  the  same 
to  another,  bis  parol  promise  to  gtiaranty  its 

payment  is  within  the  statute  of  frau<te. — Mc- 
Curdy  V.  Bowes,  88  Ind,  583. 

Fob  Cases  fbou  Otheb  States, 

See  23  Cent.  Dig.  Frds.,  St  o^  i  45; 
See.  also,  20  Cyc.  p.  185. 

$  30.  Dlsoharse  of  oriBiaal  debtor. 

Fob  Cases  fboh  Othek  States, 

See  23  Cent.  Dio.  Frds.,  St.  of.  i|  47-49. 
See,  also,  20  Cyc.  pp.  180-188. 

{  31.         la  KOBoraL 

[a]  (Sap.  im) 

A  promise,  to  the  holder  of  a  judgment 
against  the  promisor's  son,  that,  if  he  will  sat- 
isfy an  execution  issued  on  it,  the  promisor 
will  deliver  certain  personal  property  and  pay 
a  certain  sum  of  money  to  the  judgment  plain- 
tiff, is  not  a  promise  to  pay  the  debt  to  anoth- 
er,  and  within  the  statute  of  frauds,  but  is  a 
valid  contract,  supported  by  sufficient  consid- 
eration, for  breach  of  which  the  judgment  cred- 
itor may '  maintain  an  action  for  damages  on 
satisfying  such  execution.- Palmer  v.  Blain,  55 
Ind.  11. 

[b]  (Snp.  IS77) 

A  promise,  not  shown  to  have  been  in 
writing,  by  a  mother  to  a  creditor  to  pay  a  debt 
of  her  deceased  son,  in  consideration  of  receiv- 
ing certain  assets  of  bis  estate  and  the  proceeds 
of  a  policy  of  insurance  on  bis  life,  is  within  tbe 
statute  of  frauds;  it  not  appearing  that  the 
creditor  surrendered  any  right  against  tlu  es- 
tate.'-Langford  v.  Freeman,  60  Ind.  46. 

[c]  <App.  1898) 

In  the  case  of  a  promise  made  to  a  debtor 
to  pay  bis  debt  to  a  third  person  upon  a  suffi- 
cient consideration  luissing  between  the  debtor 
and  the  promisor,  an  action  may  be  maintained 
upon  the  promise  without  the  discharge  of  tbe 
original  debtor.— Hyatt  t.  Bonham,  4&  N.  E. 
361,  19  Ind.  App.  256. 

Fob  Cases  fboh  Other  States. 

See  23  Cent.  Dio.  FMs.,  St  o^  fiS  47,  48. 
See,  also,  20  Cyc.  p.  186. 

S32.    KoTatloa. 

[a]    (Snp.  ISSl) 
Where  A.  owes  B.,  and  B.  owes  C.,  In  or- 
der to  render  A.  liable  to  C.  for  B.'s  debt  with- 
out a  promise  in  writing,  a  mutual  agreement 
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of  the  parties  moat  be  piored  that  B.  was  to 
be  released  and  A.  was  to  pay  B.*s  debt  to  G. 
—Decker  t.  Shaffer,  3  Ind.  187. 

[b]    (Sap.  1867) 

E.,  without  the  knowledge  of  his  mother, 
verbally  promised  her  creditor,  in  consideration 
of  forbearance  to  sue  her,  to  pay  lier  debt. 
Three  of  the  six  witnesses  who  heard  the  inter- 
view testified  that  there  was  an  effectual  nova- 
tion, and  the  other  three  testified  that  the  cred- 
itor "agreed  to  let  her  alone,  and  wait  with 
the  eon  till  Christmaa."  Held,  that  the  son's 
promise  was  within  the  statute  of  frauds;  the 
mother's  ignorance  of  the  transaction  excluding 
the  idea  of  novation.— Bllison  v.  Wisehart,  29 
Ind.  82. 

[C]    (App.  1898) 

A  lessor  of  an  opera  bonse  agreed  to  pay 
the  lessee  $20  and  a  balance  owing:  by  the  leasee 
for  chairs  placed  in  said  house,  and  the  lessee 
agreed  to  surrender  the  lease.  They  went  to- 
fcetber  to  the  creditor,  and  stated  the  agree- 
ment; and  the  latter  accepted  the  lessor  as  its 
debtor.  Held,  that  there  was  a  complete  nova- 
tion, so  that  the  statute  of  frauds  did  not  ap- 
ply.—Hyatt  T.  Bonham,  49  N.  E.  301.  19  Ind. 
App.  SoO. 

Fob  Cases  bboh  Other  States, 

See  23  Cent.  Dig.  Frds.,  St.  of,  i  49. 
See,  also,  20  Oyc.  p.  188. 

fi  33.  Kaw    eonaldenitlon    beneflolal  to 
promisor. 
M    (Sap.  1843) 
A  promise  to  pay  the  debt  of  another  must 
be  in  writing,  by  the  statute  of  frauds,  to  be 
the  foundation  of  a  snit,  unless  the  considera- 
tion be  suflScient  to  give  to  the  promise  the 
character  of  a  original  undertaking.— Chandler 
V.  Davidson,  6  Blackf.  367. 

[b]  (Sap.  1S7S) 

A  parol  promise  to  pay  the  debt  of  another 
if  not  paid  by  himeeif  is  within  the  statute  of 
frauds,  notwithstanding  the  purchaser  is  thereby 
induced  to  suffer  the  debtor  to  leave  the  state 
without  paying  the  debt,  taking  his  property 
with  him.-Oi]lfilIan  t.  Rnow,  51  Ind.  805. 

[c]  (Snp.  1876) 

In  an  action  by  the  payee  of  a  promissory 
note  against  the  widow  of  the  deceased  surety 
thereon  to  recover  of  her  the  amount  of  such 
note,  the  allegations  of  the  complaint  therein 
were  execution  of  such  note  by  decedent  as 
surety  of  another,  who  executed  it  as  principal, 
the  decease  of  such  surety,  leaving  an  estate 
entirely  sufficient  to  pay  all  his  debts,  and 
the  legal  appointment  and  qualification  of  an 
administrator  to  settle  the  same;  the  presen- 
tation of  such  note  to  such  administrator  as 
a  claim  against  such  estate,  and  his  acceptance 
of  the  same  and  proceeding  to  pay  it  as  a 
valid  claim;  the  verbal  promise,  at  the  time 
of  such  acceptance,  to  payee,  by  such  widow, 
to  pay  the  same  herself,  on  condition  that  payee 


would  not  reQQlre  or  demand  payment  of  nicfa 
claim  out  of  the  assets  of  such  estate,  nor  file 
the  same  as  a  claim  agaiiut  it,  provided,  fur- 
ther, that  the  principal  thereon  should  fall  to 
pay  it;  the  acceptance  of  such  verbal  promise 
by  payee,  and  that,  relying  tiiereon,  he  did  Dot 
file  such  claim  against  such  estate,  or  demand 
or  receive  payment  thereof  from  sach  adndnis- 
trator;  the  receiving  by  such  widow,  in  addi- 
tion to  the  amount  allowed  her  by  law  aa  wid- 
ow of  decedent,  of  a  sum  exceeding  the  amount 
of  plaintiff's  claim  out  of  the  assets  of  such 
estate,  the  settlement  in  full  of  such  estate  by 
such  administrator,  and  his  discharge  from  such 
trust;  the  entire  insolvency  of  such  principal 
ever  since  the  maturity  of  such  note,  and  his 
failure  to  pay  the  same;  and  that  such  note  is 
due  and  unpaid.  Held,  oa  demurrer  for  want  of 
sufficient  facts,  that  the  complaint  sets  out  a 
good  cause  of  action  against  the  defendant ; 
such  verbal  promise  not  being  within  the  stat- 
ute of  frauds.— Crawford  v.  King,  54  Ind.  6. 

[d]  (Sap.  1878) 

A  verbal  agreement,  made  on  a  valuable 
consideration  to  answer  for  the  debt  of  aaotber. 
may  nevertheless  he  void  by  the  statute  of 
frau^  because  it  is  not  in  writing.— Krutz  v. 
Stewart,  54  Ind.  ITS. 

A  promise  by  the  payee  and  holder  of  a 
note,  to  the  maker,  that,  if  the  latter  will  for- 
bear issuing  execution  on  a  judgment  he  holds 
against  a  third  person,  the  promisor  will  pay 
the  judgment  by  allowing  the  amount  as  a 
credit  on  the  note,  is  within  the  statute  of 
frauds,  and  void  if  not  in  writing.— Id. 

[e]  (Sup.  1877) 

A  parol  promise,  by  the  payee  to  the  mak- 
er of  a  promissory  note,  that,  if  the  latter  will 
forbear  to  attach  property  in  the  hands  of  the 
former,  and  in  M'hich  he  is  interested,  helouglng 
to  an  absconding  debtor  of  such  maker,  he  wtit 
credit  the  amount  of  such  indebtedness  on  such 
note,  is  not  within  the  statute  of  frauds. — Mit- 
chell V.  Griffin,  58  Ind.  559. 

[t]  (Snp.  1878) 
An  agreement  by  a  creditor  of  a  manu- 
facturing company,  made  with  the  president 
upon  being  notified  by  him  that  the  company 
must  cease  operations  for  want  of  funds,  to 
furnish  the  necessary  means,  including  the 
wages  of  operatives,  in  consideration  of  his  re- 
ceiving the  proceeds  of  the  business,  Is  a  con- 
tract for  the  benefit  of  such  operatives,  and  not 
within  the  statute  of  frauds;  and  such  cred- 
itor Is  liable  for  the  wages  of  employes  who 
perform  services  on  the  faith  of  the  agreement 
—Rhodes  T.  Matthews,  67  Ind.  131. 

[g]  (9np.l881) 
The  mere  passing  of  a  new  and  independ- 
ent eoDsideration  from  the  promisee  to  the 
promisor  docs  not  take  a  promise  to  pay  the 
debt  of  another  out  of  the  operation  of  tlte 
statute  of  frauds.— Holderba ugh  v.  Turpin,  T-' 
Ind.  84,  39  Am.  Kep.  124. 
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[h]  (Sap.lS»l) 
A  verbal  promise  by  the  owner  of  bnlld- 
ings  to  paj  the  materialmen  for  material  fur- 
nished the  contractor  if  the  materialmen  would 
j^Te  him  time,  where  he  owes  the  contractor 
nodiinp,  is  within  the  statute  of  frauds  (Rev. 
St.  18S1.  p.  4904).  thouRh  the  materials  are 
fiunidied  in  reliance  on  such  promise,  if  it 
appears  that  the  materialmen  did  not  agree  not 
to  file  a  lien  nor  to  release  the  contractor, 
tfaoueb  in  fact  they  did  fail  to  take  the  steps 
rwiuisite  to  entitle  them  to  a  lien.— Parker  v. 
DiiUogham,  129  Ind.  542,  29  N.  E.  23. 

[1]  (App.l8»2) 
A  promise  by  the  widow  of  a  deceased 
debtor  that,  if  the  creditors  would  forbear  tak- 
ing letters  of  administration  on  deceased's  es- 
tate, she  would  pay  their  claims,  is  a  promise 
to  pay  the  debt  of  another,  and  is  within  the 
ttatnte  of  frauds.— Keadle  t.  Siddens,  5  Ind. 
App.  8,  31  X.  E.  iVlO. 

For  Cases  from  Other  States, 

See  23  Cent.  Dio.  Frds.,  St.  of,  H  50-53, 
56. 

See.  also,  20  Cyc  pp.  188-195. 

1 34.  Promise  to  applr  or  pay  from  prop« 
erty  of  debtor. 

W  (Sup.  1856) 
A  promise  by  A.  to  B,.  with  C.'s  consent, 
that  if  B.  would  extend  the  time  of  payment 
of  a  debt  due  B.  from  C,  and  furnish  goods 
to  C.  on  crpdit,  he  (A.)  would  retain  money 
faltinit  due  to  C,  alid  pay  B.  the  debt  already 
nit^tiag  and  for  the  floods  fumished,  is  ^ot 
within  the  statute  of  frauds.— Nelson  v.  Hardy, 
T  iDd.  3(M. 

[b]  (Sap.  1866) 

Where  a  junior  mortgagee  has  taken  pos- 
■ession  of  the  property  under  a  promise  to  the 
mortgagor  that  he  would  sell  it,  and  from  the 
pmoeeda  first  pay  the  senior  mortgagee,  bin 
promise  is  not  within  tbe  statute  of  frauds.- 
Woodward  v.  Wilcox,  27  Ind.  207. 

[c]  (tap.l8SS) 

Neither  a  promise  to  discharge  liens  in 
ronsideration  of  a  conveyance  of  land  nor  a 
promise  to  pay  the  purchase  price  of  the  land 
nwreyed  is  within  the  provision  of  the  statute 
of  fraud)*  which  inhibits  the  maintenance  of  an 
irtion  on  a  verbal  contract  for  the  sale  of  land. 
-Tiirpie  V.  Lowe,  15  N.  B.  834,  114  Ind.  37. 

Fob  Cases  fboh  Otrer  States, 

See  23  Cent.  Dig.  Frds.,  St.  of,  i  54. 
See.  also,  20  Cyc  172. 

185.  Belease  or  traiutar  of  llom  or  s«- 
enrlty. 

M  (9bp.18K> 

Where  a  creditor,  bavlne  a  specific  lien, 
surrenders  it  upon  the  express  promise  of  a 
third  peraon  to  pay  the  debt,  the  undertaking 


is  an  original  one,  and  not  within  the  statute 
of  frauds.— Spooner  v.  Dunn,  7  Ind.  SI.  63 
Am.  Dec.  414;  Same  t.  Shearer,  Id.  136;  Same 
T.  Dawson,  Id.  236. 

[b]  (Snp.  mo) 

An  oral  promise  to  pay  the  debt  of  an- 
other in  consideration  of  the  release  of  a  lien 
on  bis  property,  if  made  with  the  view  and  the 
result  of  obtaining  for  tbe  promisor  a  benefit 
from  the  release,  is  not  within  the  statute  of 
frauds,  though  the  original  debtor  Is  noC  re- 
leased from  liability.— Luark  t.  Malone,  34  Ind. 
444. 

[c]  (Snp.  IST3) 

The  verbal  promise  of  a  mortgagee  of  a 
chattel  to  pay  for  repairs  of  the  mortgaged 
property  made  tor  the  mortgagor  by  a  mechan- 
ic, in  consideration  of  which  the  mechanic  re- 
linquishes his  lien  on  the  property  for  the  re- 
pairs made  by  him,  is  not  within  the  statute  of 
frauds,  and  may  be  enforced.— Conradt  v.  Sul- 
livan, 4o  iQd.  ISO,  15  Am.  Rep.  261. 

[d]  {Snp.  1878) 

In  an  action  by  E.  against  F.,  the  com- 
plaint recited  substantially  that  E.  held  a  mort- 
gage on  R.'s  leasehold  of  a  coal  mine  to  secure 
pflyment  of  certain  notes,  not  including  one  for 
1327;  that  F.,  desiring  security  for  R.'s  in- 
debtedness to  himself,  promised  to  pay  E.  this 
note,  and  E.  consented  to  R/s  executing  to  F. 
a  mortgage  on  the  same  leasehold  to  secure 
said  indebtedness  of  R.  to  P.,  and  in  such  mort- 
gage said  note  was  included;  that  R.  became 
insolvent,  and  F.  took  possession;  that  by  rea- 
son of  said  promises  E.  was  induced  to,  and 
did,  release  R.  Held,  that  F.'s  promise  was 
on  a  sufficient  consideration  not  to  be  within 
the  statute  of  frauds,  and,  under  the  issue  made 
by  tlie  general  denial,  evidence  was  admissible 
to  determine  whether  F.'s  mortgage  became  a 
prior  lien  over  E.'s,  and  also  tbe  extent  of  G.'h 
loss  of  security.— Fleming  t.  Easter,  60  Ind.- 
399. 

[«]     (Snp.  1882) 

A  verbal  agreement  founded  on  a  valuable- 
consideration  to  satisfy  a  lien  is  valid,  and  not 
affected  by  the  statute  of  frauds.- Felton  v.^ 
8mith,  S4  Ind.  485. 

[t]    (Snp.  1888) 

A  creditor,  who,  as  security  for  a  debt. 
Willi  plaintiff's  consent,  takes  from  bis  debtor 
an  assignment  of  an  insurance  policy  whicli- 
had  already  been  assigned  to  plaintiffs,  to  ii>> 
demnify  them  as  sureties  for  another  debt,  as- 
suming and  agreeing  to  pay  the  last-nametl' 
debt,  is  liable  to  plaintiffs,  who  have  been 
compelled  to  pay  it,  though  the  policy  Is  not 
yet  collected,  such  promise  being  original,  and 
not  within  the  statute.— I>eake  t.  Ball,  116  Ind. 
214,  17  N.  E.  918. 

Fob  Cases  fbou  Otiieb  States, 

See  28  Cent.  Dig.  Frds.,  St.  of,  If  55,  57. 

See,  also,  20  Cyc.  p.  192. 
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1  36.  PnrohmM  of  debt. 

[aj    (Sap.  mi) 

A  promltie  a  wife  to  accept,  in  pa;- 
ment  of  a  note,  property  delivered  to  her  hus- 
band, ii  not  e  promiK  to  answer  for  the  debt, 
default,  or  miscaimage  of  another,  within  the 
meaoing  of  the  statute  of  frauda. — Collina  t. 
HtaoSeld.  139  Ind.  184,  38  N.  EX  1001. 

Fob  Camb  fbou  Otdeb  States. 

Hee  23  Cent.  Dig.  Fids..  St.  of,  |  58. 
Bee,  also,  20  Cyc.  p.  1U5. 


IV.  BEPREaElTTATIONS. 

f  37.  StatMtoFj  prortaloMi. 

[a]  (APV.18H) 
The  word  "person,"  aa  nsed  in  the  statute 
of  frauds,  embraces  corporations.— Heintz  t. 
Mueller.  40  N.  E.  203, 19  Ind.  App.  240. 

For  Cases  froh  Otheb  States, 

8bi  23  Cent.  Pia.  Fids.,  St.  of,  |  SU. 
See.  also,  20  Cyc.  pp.  I'M,  190. 

i  38.  Katnre  and  snbjcct-mattar. 

[tl  (Sap.  1SS2> 
An  oral  representation  by  persons  in  part- 
nnnihlp,  falsely  and  fraudulently  made,  that 
each  of  them  had  invested  $800  in  the  business, 
whereby  another  was  induced  to  invest  that 
sum  and  become  a  member  of  the  co-partner- 
ship, la  not  a  representation  as  to  the  credit 
or  Holvenoy  of  another,  within  Rev.  St.  18S1, 
I  4000.— St.  John  T.  Hendricksoo,  81  Ind.  330. 

W    (App.  1897) 

Itecovery  may  l>e  bad  for  the  price  of  goods 
•old  on  credit  throtiiih  defendant's  fraud  in  sub- 
tK>rlbtn|t  his  name  as  a  witness  to  a  false  sig- 
nature to  a  letter  of  credit,  as  such  action  is 
not  founded  on  an  oral  representation  as  to  the 
solvency  of  another,  within  Rev.  St.  1804.  § 
(HUU  (Itev.  St.  1881,  S  4000),  providing  that 
one  cannot  be  charged  for  a  representation  as  to 
(he  cnnlit  of  another  unless  such  representa- 
iloa  be  in  writing,  and  signed  by  him.— Menden- 
hall  T.  Stewart,  47  N.  E.  043,  IS  Ind.  App. 
2lCi. 

[c1  (APP.1S9S1 
Plainliff,  Kl}'ing  on  representations  as  to 
the  citnditinn  of  a  corporation,  purchased  shares 
of  defendant,  which  were  issued  "directly  from 
the  i»mtian.v.**  and  paid  him  tbei«for.  Held, 
that  the  alleged  representations  were  made  to 
establish  the  genetml  credit  of  the  corporation, 
with  the  intent  that  It  should  obtain  money 
thertH'in,  and  the  case  was  within  Bnms'  Rev. 
St.  ISIM.  f  t?»534  Ulonier's  Rev.  St.  1S>7.  f  4lXii«. 
ptvvivling  that  no  action  shall  be  maintained  to 
charpf  a  person  by  reason  of  any  ivpiv«i«nta- 
tiv>a  made  concerning  the  credit,  ability,  trade, 
or  ilt>aUngs  of  any  other  person  unless  made  in 
writing,  and  sijcnc^  by  the  party  to  be  charged. 
-Heiuti  r.  Mueller.  49  X.  R  iJG.  19  InJ. 


OF,  111.  IV.         [5  Ind.  Dlg.-Page  1«1          g  4S 

Fob  Cases  fbou  Other  States, 

See  23  Cent.  Dig.  Fids.,  St  o^  i  6a 

S  38.  bitemt  or  psryose. 

[a]  (8a».188S) 
Representations  concerning  particular  prop* 

erty  or  assets  of  another,  when  made  with  a 
view  to  estaUIsh  his  general  credit  and  pecuni- 
ary ability,  are  witliin  the  statute.— Cook  t. 
Churchman,  104  Ind.  141,  3  N.  E.  758. 

[b]  (App.  1907) 

Representations  by  members  of  a  corpora- 
tion of  existing  facts  as  to  its  property  for  the 
purpose  of  showing  the  value  of  stock  sought 
to  be  sold  are  not  representations  concerning 
the  character,  etc.,  of  a  third  person  within 
Bums'  Ann.  St.  1001,  g  6634,  providing  that  no 
action  shall  be  maintained  to  charge  a  person 
by  reason  of  any  representation  concerning  the 
character,  conduct,  credit,  ability,  trade,  or 
dealings  of  any  other  person,  unless  the  repre- 
sentation be  made  in  writing  and  signed  by  the 
person  to  he  cliarged  thereby  or  his  agent.— 
(irover  v.  Cavanagb,  82  N.  E.  104,  40  Ind. 
App.  340. 

Under  snch  statute,  the  representationa  aa 
to  the  character,  conduct,  credit,  etc,  of  a  third 
person  required  to  be  In  writing,  must  be  made 
with  the  intent  that  he  shall  in  the  first  In- 
stance obtain  credit,  mx/aey,  or  goods  thereupon. 
-Id. 

Fob  Gases  fbou  Otheb  States, 

Sex  23  Cent.  Djo.  Frds.,  St  oi;  i  61. 
See,  also,  20  Cyc  p.  197. 

S  42.  EffMt  of  fraud. 

[a]    (Sap.  ISSa) 

Under  the  provision  of  the  statute  of  frauds 
declaring  that  no  action  shall  be  maintained 
to  charge  any  person  by  reason  of  any  repre- 
sentation made  concerning  the  character,  con- 
duct, credit,  ability,  trade,  or  dealings  of  an- 
other, nnless  such  representation  is  in  writing 
and  signed,  etc.,  tf  parol  representations  are 
made  regarding  the  credit  and  ability  of  a  third 
person,  with  the  intent  that  such  third  person 
shall  obtain  money  or  credit  thereon,  the  stat- 
ute applies,  and  no  action  thereon  can  be  main- 
tained, although  the  party  making  the  repre- 
^ntations  may  have  entered  into  a  conspiracy 
I  with  such  third  person  with  the  expectation  of 
,  obtaining  some  incidental  benefit  for  himself. 
1— i'ook  T.  Chnndiman,  104  Ind.  141,  3  X.  & 
75U. 

,  [b]   (Sap.  ISSS) 

H.  colluded  with  T.  for  the  purpose  of  ob- 
tsining  plaintiff's  property  and  defrauding  him 
out  of  part  of  the  purchase  price,  by  having  a 

'  ivlorable  sale  made  to  T..  an  inaolrent  whom 
H.  orally  represented  to  plaintiff  as  financially^ 
r^lwDsible:  T.  giving  bis  note  for  part  of  the 
pnrvhase  price,  and  tbra  making  a  pretended 
«^le  to  H.    Held,  that  the  statute  of  frauds  did 

,  nvH  apply  to  what  was  an  actual  conspiracy  to 
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defraud,  and  not  merely  an  oral  representation 
as  to  the  solvency  of  T.,  and  that  both  Hs  and 
T.  were  liable  for  the  unpaid  purchase  price.— 
Hodgln  r.  Brrant,  114  lad.  401.  16  N.  E.  815. 

[C]     (Bap.  1903) 

Fraudulent  repreaentationa  made  by  de- 
fendant in  pursuance  of  a  conspiracy  entered 
into  with  the  owners  of  worthless  patent  rights, 
whereby  be  induced  plaintiff  and  others  to  pur- 
chase such  rights  in  reliance  on  defendant's 
business  judgment,  and  fictitious  co-operation 
in  the  purchase  by  the  execution  of  his  notes, 
which  it  was  agreed  the  sellers  were  to  return 
to  him,  and  pay  him  (1,000  for  his  services, 
are  not  representations  concerning  "the  char- 
acter, credit,  ability,  trade,  or  dealings  of  an- 
other.'* within  the  meaning  of  tbe  statute  of 
fraudK  (Barns'  Rev.  St.  1901,  {  6634;  Rev. 
St.  1881,  I  4909;  Homer-s  Rev.  St.  1901,  S 
4900).  requiring  such  representations  to  be  in 
writing  to  render  them  actionable. — Coulter  v. 
Clark.  06  N.  E.  739,  160  Ind.  311. 

Fob  Casks  fbou  Othrr  States, 

See  23  Cent.  Oio.  Fids.,  St.  of,  i  64. 
See,  also,  20  Cyc.  p.  197. 


V.  AGBEOIENT8  NOT  TO  BE  PEB- 
FOBMED  WITHIN  ONE  TEAR. 

Contracts  as  ground  of  defense,  see  post,  i 
141. 

ContracU  in  part  within  statutes,  see  post,  | 

isa 

Contracts  performed  only  as  to  part  not  with- 
in statute,  aee  post  f  136. 

Leases  for  one  year,  see  post,  {  58. 

Part  performance,  see  post,  §  129. 

Reply  to  plea  raising  defense  of  statute,  aee 
post,  I  1.55. 

Validity  and  enforcement  of  contract  in  gener- 
al, see  post,  I  125. 

What  law  governs,  we  post,  |  12U. 

1 44.  Nature  and  mbjset-mattar. 

[k]    (Snp.  1863) 

An  agreement  to  lease  land  for  the  term 
of  two  years,  at  a  rent  equal  to  tbe  full  rental 
Talne  of  the  premises,  the  occupation  to  com- 
mence at  a  future  day,  is  an  agreement  relating 
to  an  interest  in  land,  and  under  Rev.  St.  1843, 
c.  28,  I  16,  and  notwithstanding  the  exception 
fn  that  section  relating  to  leases  not  exceeding 
the  term  of  three  years,  to  be  valid,  it  must  I>e 
in  writing.— Stackberger  t.  Hosteller,  4  Ind. 
461. 

[b]  {Snp.  tgSS) 
The  statute  in  relation  to  contracts  not  to 
be  performed  within  a  year  which  is  substan- 
tially like  that  of  29  Car.  II,  c.  3.  |  4,  has  no 
reference  to  agreements  founded  oo  a  past  con* 
sidcration.—Wiggiiui  v.  Keizer,  6  Ind.  252. 


[c]  (Sap.  ISS») 

Contracts  of  partnership  that  are  not  to  be 
performed  within  a  year  are  within  the  statute 
of  frauds.— Wilson  v.  Ray,  13  Ind.  1. 

A  promise  to  pay  money  after  the  expira* 
tion  of  a  year  is  as  much  within  the  statute 
as  a  promise  to  do  any  other  act. — Id. 

[d]  (Sup.  1S74) 

The  fifth  subdivision  of  the  first  section  of 
the  statute  of  frauds  il  Gav.  &  II.  Rev.  St.  pp. 
348,  340,  3ri0),  which  declares  that  no  action 
shall  be  brought  "upon  any  agreement  that  is 
not  to  be  performed  within  one  year  from  the 
making  thereof,  unless  the  promise,  contract  or 
agreement,  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  by  some  person  there- 
unto by  him  lawfully  authorized,  excepting, 
however,  leases  not  exceeding  the  term  of  three 
years,"  does  not  extend  to  agreements  concern- 
ing lands.— FaU  r.  Hazelrigg,  45  Ind.  576,  15 
Am.  Rep.  278. 

[c]  1  Rev.  St.  1876,  pp.  303,  504,  |  1.  cl.  5. 
in  relation  to  contracts  not  to  be  performed 
within  one  year,  has  no  application  to  con- 
tracts for  the  sale  of,  or  in  relation  to,  real 
estate.— (Sup.  1879)  Baynes  v.  Chastaia.  68  Ind. 
376;  (1880)  Cole  v.  Wright,  70  Ind.  170. 

[f]  (Sup.  1890) 

Under  the  direct  provisions  of  Rev.  St. 
1S81,  i  4904,  a  parol  lease  of  land  for  a  period 
not  exceeding  three  years  is  valid. — Lowman  v. 
Sheets,  24  X.  E.  351,  124  Ind.  416,  7  L.  R.  A. 
784. 

[g]  (App.  1895) 

A  parol  lease  for  10  years  is  within  the 
statute  of  frauds  (Rev.  St.  1804,  §  6020).  and 
is  therefore  void.— Kleespies  v.  McKenzie,  40 
N.  E.  648,  12  Ind.  App.  404. 

[h]  (Sap.  1901) 

A  contract  for  the  lease  of  water  rights 
for  25  years  is  not  in  violation  of  Bums*  Rev. 
St.  1894.  I  (!02»,  subd.  5  (Rev.  St.  1881,  ! 
4904,  subd.  5;  Homer's  Rev.  St.  1897,  S  4904. 
subd.  (>),  requiring  contracts  not  to  be  perform- 
ed in  one  year  to  be  in  writing,  since  the  lease 
conveys  an  interest  in  real  estate,  and  such 
section  has  no  application  to  contracts  convey- 
ing such  interest.— St.  Joseph  Hydraulic  Co.  v. 
Globe  Tissue-Paper  Co.,  B»  N.  R  995,  156 
Ind.  065. 

Fob  Cases  frou  Otheb  States, 

See  23  Cent.  Dig.  Frds.,  St.  of,  S  66. 
See.  also.  20  Cyc.  pp.  18«-208;  note,  36 
L.  R.  A.  512. 


I  45.  Stipulations  aa  to  time. 

Possibility  of  performance,  see  post,  |  49. 
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Ta]  (Sup.  18:^5) 
The  provision  of  the  statute  of  frauds  as  to 
(■(inInM*t8  which  are  not  to  be  performed  within 
a  ,vp«r  applies  to  those  contracts  in  which 
this  is  BO  by  tlie  expn'ss  stipulation  of  the 
imrties.  and  not  to  tliose  which  may  or  may 
not  be  performed  within  a  year. — Wistfina  v. 
Keizer,  6  Ind.  '2Tt2. 

[b]  (Sup.  im) 

A  eontnict  whcreliy  A.  sells  a  horse  to 
R.  and  warrants  that  it  shall  l>e  sound  for  one 
year  thereafter,  and  ajtrees  that  if.  iifti-r  the 
expiration  of  one  .vear.  the  horse  pivivc  un- 
sound, he  will  take  it  Imck  and  pay  the  plain- 
tiff $1(H\  ia  within  the  statute  of  fniuds,  as 
not  to  Im"  performed  within  a  year,  and  not 
operative  aprainst  A.,  unless  in  writinR,  1 
(Jav.  &  H.  St  p.  ;US.  fi  1,  suhsec.  5.— Shipley 
V.  Pill  ton.  21  Ind. 

[c]  (Snii.  ISC1) 

The  Htaluto  of  frnud  npitlirs  only 
tnu'ts,  which  by  the  exinvss  stiiniliiti<iris  of  the 
pariirs  are  not  to  he  pcrfnrmrd  in  a  year,  and 
not  to  tlioso  which  may  or  may  not.  upon  a 
continfiency,  be  pcrformcii  within  ii  yrnr.— In- 
dinnn  &  I.  C.  It.  fo.  v.  S<-cnr.-e.  Si  Ind.  li^S. 

[d]  li^T!)) 

A  verbal  asreement  between  .T/s  putative 
father  and  her  mother  to  aitpport  J.  nntil  mn- 
jorily  is  void,  under  I  Itev.  St.  p.  ."i03,  S  1.  cl. 
r».  as  not  to  be  performed  within  one  year. — 
<;o(Klri(  h  V.  Johnson.  (i6  Ind.  STtS. 

[e]  (8np.  18S1) 

A  contract  whereby  plaintiff  juiid  a  rerliiin 
sum  la  consideration  of  acting  as  defendant's 
nsent  for  a  "reasonable  time"  hrld  not  within 
tlic  statute  of  frauds  as  to  contracts  not  to  be 
jierformed  within  a  year.— Niagara  Fire  Ins. 
Co.  V.  (Ireene,  77  Ind.  TiOO. 

[fl    (Snp.  iss:i) 

To  briuE  a  contract  within  the  statute  of 
fiiiiids  it  must  nftirniii lively  appear  liy  tlio 
terms  of  llie  contr«<l  that  it  is  one  not  to  be 
l»orfonned  within  one  year. — llinkle  v.  Fisher, 
1(H  Ind.  84,  3  X.  B.  tJ24. 

ts]  1890) 

A  parol  agreement,  not  amounting  to  a 
partnership,  to  keep  mares  for  breeding  pur- 
IMMcs  from  1SS7  until  IKH,  each  party  furnish- 
ing a  part  of  the  feed,  with  postponement  of  a 
K4>ttlement  to  that  date,  is  within  the  slatnte 
of  frands.--I.owman  r.  Sheets.  24  N.  E.  STtl, 
124  Ind.  4111,  7  L.  It.  A.  7S4. 

For  Carer  from  Other  States, 

See  23  Cent.  Dio.  Krds.,  St.  of,  |f  07-71. 

1 46.  iMttrnt  of  pmrUcs. 

[a]  (S«p.  185S) 
The  plaintiff,  in  consideration  that  the 
defendant  would  draw,  accept,  and  indorse  pA- 
|M>r,  to  enable  the  plaintiff  to  raise  money  to 
build  a  railroad,  for  which  work  the  plaintiff 
w;is  to  be  paid  in  bonds  of  the  railroad  com- 


pany, agreed  to  pay  the  defendant  one-half 
of  all  that  he  should  realize  on  the  bonds  over 
Tr>  cents  on  the  dollar,  and  the  defendant  agreed 
so  to  draw,  accept,  and  indorse,  and  to  make 
up  to  the  plaintiff  one-half  of  the  loss  on  the 
l>ouds.  should  they  not  bring  75  cents  on  the 
dollar.  Urlii.  that  this  contract,  when  made, 
was  purply  executory,  and  within  the  staltite 
(it  franiis,  if  its  provisions  were  not  Intendcl 
to  be  perfnniied  within  one  year. — Wilson  v. 
Itay,  13  Ind.  1. 

For  Casks  from  Otiikb  Statm, 

See  2.'{  Cknt.  lUfi.  Frfs.,  St.  of,  |  TJ, 

See,  also,  UO  <*yc.  p. 

ft  48.  PoMlblUty  of  perfonnjutec. 

PoH  Pasr-s  from  Other  Statks. 

Sek  23  i'KST.  Dk;.  Frds..  St.  of.  i%  74-77. 
See.  also,  note,  20  Am.  Hep.  150. 

§  49.  —  Ib  B»cval> 

ta]    (Snp.  mOi 

X  marriage  contract,  providing  for  the 
disposition  of  the  property  of  the  parties  ii» 
their  res|)ectivc  heirs,  is  one  which  may  l>o 
performeil  within  a  year,  and  therefore  is  not 
within  the  statute  of  frauds. — Houghton  v. 
IIouRhlon,  14  Ind.  503,  77  Am.  Dec.  69. 

[b]  (Sap.  IS?;)) 

An  agreement,  connected  with  a  contnici 
letting  lands,  that  the  tenant  will  "during  the 
term"  (three  years)  erect  a  fence,  is  not  with- 
in the  statute  of  frauds,  for  it  may  be  perform- 
ed within  the  first  year. — Marley  v,  Noblett,  4'-£ 
Ind.  STt. 

[c]  (Snp.  1875) 

A  parol  contract  of  marriage  that  may 
be  performed  at  any  time  witbin  thtee  years, 
and  consequently  within  one  year,  is  not  witbin 
the  statute  of  frauds;  but,  if  not  to  be  perform- 
ed within  one  year,  it  is  within  the  statate. — 
Paris  V.  Strong,  51  Ind.  339. 

[d]  (Sap.  ISSL) 

A  contract  whereby  plaintiff  sells  land  to 
B,,  the  latter  agreeing  to  pay  any  excess  over 
the  purchase  price  for  which  he  might  sell  the 
land  within  five  years,  is  not  within  the  statute 
of  frauds,  being  an  agreement  possible  to  be 
performed  within  one  year.— Parker  v.  Siple,  7fi 
Ind.  ?Ari. 

[e]  (Sap.  1RS2) 

A  parol  contract  to  breed  a  mare,  and  de- 
liver the  colt  at  weaning  time,  being  impossl* 
ble.  in  the  course  of  nature,  of  performance 
within  a  year,  is  within  the  statute  of  frauds. 
—Groves  v.  Cook.  SS  Ind.  1C!>,  45  Am.  Rep.  46. 

[M  (Snp.  1887) 
A  verbal  contract  that  the  vendee  shall 
sell  the  lands  conveyed  as  soon  as  possible, 
and  iiay  the  vendor  a  stipulated  sum.  is  not 
wilhin  the  provision  of  the  statute  of  frauds. 
r«niiring  contracts  not  to  be  performed  in  a 
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year  to  be  in  writing.— Worley  v.  Sipe,  111 
Ind.  23a  12  X.  E.  385. 

[g]  (Sm».isn) 

To  brins  a  contract  within  the  prorifiions 
of  the  Btatnte  of  frauds  that  no  action  shull 
be  brouipht  on  any  agiveinent  that  is  not  to  be 
performed  within  a  year  from  the  making  there- 
of, unless  the  agreement  or  some  memoraDdnm 
fthull  be  in  wrifiug,  and  signed  by  the  party  to 
be  charged,  etc..  it  must  affirmatively  opiiear 
from  its  terms  that  its  stipulations  are  not  to 
be  performed  within  a  year  after  the  time  of 
iiuiking  it,  and  it  has  no  application  to  a  con- 
ira<-i.  which  may  or  may  not  be  perfomuil 
within  a  year.— Durham  T.  Hiatt,  2«  N.  K.  4lH, 
127  Ind.  514. 

A  contract  whereby  plaintiff  is  to  trade  de- 
fendant's lands  for  other  lands,  to  manage  the 
Inndii  thus  acqnired,  and  to  resell  them  and  the 
timber  thereon  for  a  compensation  of  half  the 
profits  after  jiaying  defendant  bis  advances.  i» 
not  within  the  statute  of  frauds  invalidating 
agreements  not  to  be  perfonued  within  a  yenr 
(Uev.  St.  laSl.  %  49(M).  as  it  cannot  be  saiil 
that  the  contract  couki  not  be  perfonued  in  a 
year.— Id. 

(h]  (Sap.  19M) 

\\"here  plaintiff  was  empIo.red  by  a  dty  as 
city  engineer  for  a  period  of  one  year,  and 
there  was  nothing  to  show  that  plaintiffs  work 
could  not  be  completed  within  sucli  time,  the 
contract  was  not  within  the  statute  of  frauds 
lltums'  Ann.  St.  ltK)l.  |  0(!2»,  subd.  5),  as  a 
<-ontract  not  to  be  performed  within  a  year. — 
City  of  Decatur  r.  McKean,  1G7  Ind.  249,  TS 

For  Cases  fkou  Other  States. 

See  23  Cent.  Dig.  Frds.,  St.  of.  I  74. 

i  so.  JDependeat  oa  coBtincaaer. 

See  post,  I  51. 

[a]    (Snp.  im) 

Where  no  time  is  fixed  for  the  perform- 
ance of  a  contract  or  where  it  is  to  l>e  per- 
formed by  a  certain  day,  the  right  to  perform  it 
sMfoner  not  l)eing  prccluiled,  or  where  the  per- 
formance depends  on  a  coutingcncy  which  may 
or  may  not  happen  within  the  year,  the  con- 
tract is  not  within  the  statute  of  frauds  (Itev. 
St.  p.  589);  hnt,  where  a  contract  is  not 

to  Ite  performed  within  a  year  or  where  it  can- 
not l»e  performed  within  the  year  accnnling  to 
the  intent  and  understanding  of  the  parlicrt  as 
evidenced  by  the  contract,  it  is  within  the  stat- 
ute.—AVilson  T.  Uay,  13  Ind.  1. 

lb]    (Sap.  Wt&) 

In  a  suit  against  an  executor  upon  a  parol 
agreement  of  his  testator  to  leave  a  certain  sum 
hy  will  to  the  plaintiff,  if  he  continued  to  work 
for  the  testator  until  his  death,  it  was  held 
ibat  the  agreement  was  not  within  the  statute 
of  frauds,  as  it  had  been  performed  by  the 
plaintiff,  and  because  it  might  have  been  per- 


formed within  a  year.— Bell  t.  Hewitt's  Ex*r. 
24  Ind.  2S0. 

[c]  In  an  action  on  a  subscription  the  com- 
plaint set  out  the  contract,  which  was  as 
follows:  "Ten  days  after  the  completion  of  the 
I.  &  St.  I*  Railroad  from  I.  II.  county,  and 
the  running  of  a  train  of  cars  thereon,  1  prom- 
ise to  pay  to  (he  order  of  said  railroad  com|niny, 
at  the  Bank  of  D.,  the  sum  of  one  hundred 
dollars,  without  any  relief  whatever  from  valua- 
tion or  appraisement  laws.  The  considenuioii 
of  this  note  is  the  construction  of  said  road  as 
afoi'i'faid  within  one-half  mile  of  the  town  of 
I>.,  and  the  promise  and  agreement  of  said  com- 
pany that  by  means  of  Bald  road  and  its  con- 
ucftiuns  (lie  company  will  run  trains  through 
from  I.  within  two  years  firom  the  1st  day  of 
.Tannary,  1SC9,"— dated  November  23.  18tlS,  and 
signed  by  the  defendant,  and  averred  perform- 
ance within  the  time  and  in  the  manner  men- 
tioned, Hrtd,  that  the  contract,  being  capable 
of  ]>i>rformance  within  one  year,  was  not  within 
the  statute  of  frauds.— (.Sup.  1871)  Straughan 
V.  Indianapolis  &  St.  L.  R.  Co.,  38  Ind.  18.'i: 
Curtis  V.  Same.  Id.  222;  Wilson  v.  Same.  Id. 
22T  ;  Kmmons  v.  Same,  Id.  247  ;  King  v.  Same, 
Id.  2m ;  Scearce  v.  Same,  Id.  271 ;  Weaver 
V.  Same,  Id.  277;  Nichols  v.  Same,  Id.  279; 
Osbom  V.  Same,  Id.  294;  Blake  v.  .Same,  Id. 
.'i2:t;  Keeney  v.  Same,  Id.  348;  Gregg  v. 
Same,  Id.  372:  Hunt  v.  Same,  Id.  3S3;  Smith 
V.  Same.  Id.  .tS!>:  Welsham  v.  Same,  Id.;  Nave 
V.  Same,  Id.  443;  (1872)  Newman  v.  Same, 
.39  Ind.  l.i;i, 

[d]     (Hnv.  \m) 

A  contract  which  by  its  terms  is  to  be  per- 
formed at  the  death  of  one  of  the  parties  is  not 
within  the  provision  of  the  statute  of  frauds 
which  requires  contracts  not  to  be  performed 
within  a  year  from  the  making  thereof  to  be 
in  writing.— Frost  v.  Tarr,  S3  Ind.  300. 

le]      <Snp.  18T7) 

An  agreement  between  grantor  of  lands 
and  grantee  that  the  latter,  in  conaideration  of 
the  conveyance,  shall  support  the  former  for 
life,  ia  not  within  the  statute  of  frauds,  hut 
may  be  oral.—IIariier  v.  IIari>er,  57  Ind.  547. 

[f]     (Kup.  189G) 

An  agreement  not  to  engage  in  a  rival 
busincas  in  a  certain  locality  m  Ioiik  as  the  oth- 
er party  remaina  in  such  buainctis  is  not  with- 
in the  statute  of  frauds.— O'Neal  v.  Hines,  145 
Ind.  32,  43  N,  E.  IM«. 

[Kl    (App.  1905) 

Where  plaintiff,  in  consideration  of  wagen, 
nurse  hire,  and  doctor's  bills  resulting  from 
present  disal>ilit.v,  and  employment  when  recov- 
ered, release<l  defendant  from  liability  for  an 
injury  to  plaintiff  on  a  specified  date,  such  con- 
tract was  not  within  the  statute  of  frauds 
(Bums'  Ann.  St.  194)1,  $  mi&,  subd.  5),  since 
it  might  have  terminated  within  a  year  through 
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plaintifTi  death.— American  Quarries  Co.  t. 
Lay,  73  N.  E.  608,  87  Ind.  App.  386. 

Fob  Cases  fbom  Otheb  States, 

See  23  Cent.  Dig.  Frds.,  St  of,  81  75-77. 

S  51.  PoasibilltT  of  dlaehw^  or  otker 
tonnlMtion  wlthomt  porfom- 
aiuo. 

M  (Snp.  1SS5) 
An  agreement  to  pay  for  th«  iupport  of 
a  child,  both  past  and  fnture,  in  consideration  of 
a  promise  to  continue  the  child's  nurture,  is  not 
within  the  statute  of  frauds,  since  the  con- 
tract might  be  terminated  within  a  year  by  the 
death  of  the  child.— Wi^ns  t.  Kelzer,  0  Ind. 
252. 

[b]  (Sap.  1SG9) 

Where  the  agreement  of  the  defendant, 
apon  which  suit  is  brought,  is  not  in  any  event 
to  be  performed  within  a  year,  it  Is  within  the 
statute,  although  there  may  be  other  stipula- 
tions providing  for  contingencies  tliat  would 
make  the  plaintiff  liable  to  the  defendant  with- 
in a  year,  and  release  the  defendant  from 
liability  altogether.— Wilson  t.  Bay,  13  Ind.  1. 

[c]  (Sup.  ]Sei) 

An  agreement  by  one  not  to  sell,  or  assist 
others  in  selling,  musical  instruments,  is  not  in- 
valid under  the  statute  of  frauds,  as  beiug  a 
contract  not  to  be  finished  within  one  year,  as 
it  may  be  ended  by  the  death  of  the  contractor 
within  that  time.~HiU  t.  Jamieson,  16  Ind. 
125,  79  Am.  Dec.  414. 

[d]  (Snp.  1882) 

An  agreement  by  a  lessor  not  to  engage  in 
a  rival  business  is  not  within  the  statute  of 
frauds.- Welz  t.  Rhodius,  87  Ind.  1,  44  Am. 
Rep.  747. 

M    (App.  1892) 

A  verlml  contract  to  fnmish  one  with 
steady  and  permanent  employment  is  not  void 
under  the  proTirion  of  the  statute  of  frauds 
(ReT.  St.  I  4901,  snbd.  5)  relating  to  agree- 
ments not  to  be  performed  \f1thin  one  year,  as 
BQch  provision  does  not  apply  to  contracts  for 
personal  services,  which  may  terminate  with 
the  death  of  the  party.— Pennsylvania  Co.  v. 
Dolao,  6  Ind.  App.  100,  32  N.  E.  802,  51  Am. 
Sl  Rep.  289. 

For  Cabbs  prou  Other  States, 

See  23  Cent.  Diq.  Frds.,  St.  of,  |  78. 

S  53.  CoauneBeememt  of  period. 

M  (APP.189S) 
An  oral  contract  of  emplosrment  to  render 
services  for  a  year,'  to  commeoca  In  the  future, 
is  a  contract  within  the  statute  of  frauds,  as 
an  agreement  not  to  be  performed  within  a  year 
from  the  making  tbereof.— Board  of  Com'rs  of 
Clark  County  v.  Howell,  52  N.  £.  769.  21  Ind. 
App.  4f»5. 


For  Cases  from  Other  States, 

Sec  23  Cent.  Diq.  Frds.,  St.  of,  H  80,  92. 
See,  also,  note,  2  U  R.  A.  (N.  S.J  738. 

S  S4.  SnSoiaBej  of  perf ormaaoo  po— IMo 
•witUmyear. 

[a]  (Sup.  1868) 

Though  a  contract  may  be  performed  on 
one  aide  within  a.  year,  yet,  if  It  cannot  on  the 
other  dde,  it  Is  within  the  statute  of  fmnda 
(Rev.  St.  p.  589).— Wilson  v.  Ray.  13  Ind.  1. 

[b]  {Sap.  1363) 

A  contract  for  the  sale  of  land,  where  the 
vendor  is  to  convey  instantly,  but  the  vendi-e 
is  not  to  make  payment  for  over  a  year,  is  not 
within  the  statute  of  frauds.— Haugh  v.  Blytiie's 
Ez'rs,  20  Ind.  24. 

For  Cases  frou  Other  States, 

See  23  Cent.  Dio.  Frds..  St.  of,  {  81. 


TZ.  RZAI.  PROPERTY  AWP  EgTATBl 
AND  IHTBBS8TS  THEREIK. 

Burden  of  proof  to  show  part  performance,  see 
post,  f  158. 

Contracts  as  ground  of  defense,  see  piwt,  i 
141. 

Contracts  completely  performed,  see  post,  | 
139. 

Contracts  Implied  by  law  on  part  performance, 

see  post.  S  138. 
Contracts  in  part  within  statute,  see  post,  f 

130. 

Contracts  not  to  be  performed  within  one 
year,  see  ante,  ||  4r>.  49.  54. 

Contracts  performed  only  as  to  part  not  with- 
in statute,  see  post.  |  137. 

Issues,  proof  and  variance,  see  post,  |  136. 

Necessity  of  pleading  part  performance,  see 
post,  S  149. 

Necessity  of  pleading  promise  in  writing,  see 
post,  I  148. 

Nefiessity  of  pleading  statute  as  defense,  see 
post,  I  152. 

Necessity  of  pleading  writing  or  other  com- 
pliance with  statute,  see  post,  |  14S. 

Part  performance,  see  post,  it  129,  133. 

Persons  to  whom  statute  Is  available,  see  post. 
S  143. 

Requisites  and  sofficlency  of  memorandum  of 
contract  of  sale,  see  post,  »  103,  105-118. 

Requisites  and  sufficiency  of  writing  creating 
or  conveying  estates  or  interests  in  real 
property,  see  post.  H  98-102. 

Waiver  of  bar  of  statute,  see  post,  {  144. 

What  law  governs,  see  post,  S  120. 


i  56.  Croatiom  of  estates  or  laterosts  la 
senoiml. 

Contracts  as  ground  of  defense,  see  post,  f 
141. 

Contracts  performed  only  as  to  part  not  with- 
in statutes,  see  post,  S  137. 
Modification,  see  post,  |  131. 
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XecessUy  of  pleadin^r  writiag  or  other  compli- 
ance with  statDte,  see  poet,  §  148. 

Part  perfonoance,  see  post,  SB 

Reqaisites  and  safficiency  of  wilting,  see  post, 
S§  9&,  100.  106.  110. 

Validity  and  enforcement  of  contract  In  gen- 
eral, see  post,  S  125. 

What  law  gorems,  see  post,  f  I'JIX 

M  (SBV.UB7) 

"Where  it  was  agreed  that  the  husband 
should  Invest  the  wife's  money  in  land  for  the 
nse  of  her  and  her  aoo,  even  if  the  agreement 
was  verbal,  it  was  not  within  the  statute  of 
frandB.— Resor  v.  Resor,  9  Ind.  347. 

n>]  (&■■>.  i8«4) 

A  prescriptive  title  to  real  estate  may  be 
shown  by  parol.— Stretch  v.  Schenck,  23  Ind.  77. 

[el  (tap.lS64) 
A.  entered  Into  a  parol  agreement  with  B., 
by  which  he  was  to  erect  a  mill  on  the  land 
of  the. latter,  who  was  to  convey  to  him  an 
undivided  half  of  the  land,  and  become  the 
owner  of  half  of  the  mill ;  but  the  contract 
was  to  have  no  force  unless  B.  discharged  a 
judgment  which  was  a  lien  on  the  land.  If  the 
judgment  was  not  discharged,  the  mill  was  to 
remain  the  property  of  A.  The  mill  was  ac- 
cordingly erected,  but  tlie  judgment  was  not 
disdiarged.  and  the  l^nd  was  sold  on  execution  ; 
the  sheriff,  at  the  sale,  stating  that  the  mill 
did  not  lielong  to  the  owner  of  the  land,  and 
was  personal  proper^.  The  purchaser  at  the 
sheriff's  sale  afterwards  conveyed  the  land  to  O. 
by  a  warranty  deed,  with  a  stipulation  that  the 
grantee  assumed  all  risk  of  title  to  the  mill. 
Held,  that  in  an  action  for  the  conversion 
of  a  steam  engine,  boiler,  and  machinery  in 
the  mill,  hrooght  by  a  vendee  of  A.  against  C, 
evidence  of  the  parol  agreement  was  admissible. 
— Yater  v.  MuUen,  23  Ind.  562. 

[d]    (Sop.  1868) 

A  parol  agreement,  on  the  sale  of  land, 
that  the  crops  growing  thereon  are  to  be  re- 
served by  the  vendor  as  a  part  of  the  considera- 
tion, is  valid.  The  execution  of  the  deed  is  a 
performance  of  the  contract  by  the  vendor. — 
BeavilOD  v.  Heavilon.  29  Ind.  000. 

(•1     (8ap.  18T0 

Where  there  was  a  parol  agreement  be- 
tween a  mortgairor,  a  mortgagee,  and  a  third 
person  tliat  an  indemnifying  mortgage  of  real 
estate,  held  by  the  mortgagee,  should  be  changed 
by  inserting  therein  a  proviRion  .tliat  such  third 
person  should  also  he  indemnified  as  surety 
for  the  mortgagor,  such  agreement  was  equiva- 
lent to  an  agreement  to  execute  a  new  mort- 
gage, and  was  within  the  statute  of  frauds, 
and  could  not  be  enforced  by  such  third  per- 
son.—Irwin  V.  Hubbard,  49  Ind.  350,  19  Am. 
Rep.  G79. 

[f]     {Smw  1877) 
Title  to  realty  may  be  shown,  In  an  action 
for  nnlawfal  detainer  before  a  justice  of  the 

peace,  by  parol. — Compton  v.  Ivey,  59  Ind.  352. 


[g]   (Sup.  1879) 
A  parol  reservation  of  growing  crops  on 
a  sale  of  land  is  valid.— Harvey  v.  Million,  67 
Ind.  90. 

[bl    (Sap.  1879} 

A  parol  agreement  between  two  adjoining 
landowners  relative  to  the  maintenance  of 
a  fence  is  not  within  the  statute  of  frauds.— 
Baynes  v.  Cbastain,  tiS  Ind.  370. 

Where  adjoining  owners  divide  their  parti- 
tion fence  into  two  parts,  and  each  agrees  to 
keep  one  of  the  parts  in  repair,  the  agreement 
thus  made  is  not  within  the  statute  of  frauds, 
since,  being  in  relation  to  real  estate,  it  is 
not  Within  the  clause  appljing  to  contracts  not 
to  be  performed  within  one  year,  and,  though 
in  relation  to  real  estate.  Is  not  for  the  sale 
of  lands,  and  so  not  within  the  clause  relating 
to  sales  of  land.— Id. 

[1]  (flap.  1880) 
An  oral  contract  between  a  husband  and 
wife  that  money  advanced  by  her  for  the  pur- 
chase of  land  by  him  should  he  paid  to  their 
children  did  not  give  the  wife  any  interest 
in  the  land,  and  was  within  the  statute  of 
frauds.— Goff  v.  Rogers,  71  Ind.  459. 

IJ]  (Sop.  1881) 
Though  an  agreement  by  a  mortgagee  to 
hold  and  sell  the  mortgaged  land  on  tbe  mort- 
gagor conveying  to  him  his  equity  of  redemp- 
tion therein  is  within  the  statute  of  fratidn, 
his  agreement  to  pay  to  the  mortgagor  tlie  over- 
plus which  be  might  receive  on  the  sale  and 
after  paying  the  mortgage  debt  is  not  within 
the  statute.— Humphrey  v.  Fair,  79  Ind.  410. 

[k]    (S«p.  1888) 

An  agreement  by  a  mortgagee  that.  If  the 
mortgagor  would  permit  a  foreclosure  and  pay 
costs  and  attorney's  fees,  he  would  hid  in  the 
land  for  the  full  amount  of  the  debt,  held  not 
required  by  the  statute  of  frauds  to  be  in  writ- 
ing.—McOuat  r.  Cathcart,  84  Ind.  567. 

[1]  (Sop.  1883) 
A  deed  absolute  in  form,  executed  on  a 
parol  agreement  that  it  shall  he  held  as  security 
for  a  debt,  and  that  upon  paynient  the  grantee 
will  reconvey,  is  a  mortgage;  and  the  statute 
of  frauds  cannot  be  pleaded  in  defense  to  an 
aotioQ  for  a  reconveyance,  as  the  legal  title 
never  passed  from  the  grantor. — Landers  v. 
Beck,  92  Ind.  49. 

[m]    (Sap.  1890) 

A  cross-complaint  in  an  action  for  the  re- 
covery of  real  property  alleged  that  defendant 
was  owner  of  the  Jand  in  controversy,  and  had 
been  in  possession  tbereof  for  15  years;  that 
he  had  made  valuable  improvements  thereon, 
and  had  paid  tbe  taxes  and  other  assessments 
against  tbe  property:  that  plaintiff  was  setting 
up  a  title,  and  had  instituted  an  action  to  re- 
rover  possession  ;  that,  after  defendant  had  pur- 
cliased  the  real  estate,  bis  grantor  became  in- 
solvent; that  plaintiff  recovered  a  judgment 
against  the  grantor:  that  defendant  was  about 
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to  iostitute  proceedtD^  to  enjoin  a  sale  ander 
the  judgmeot,  when  plaintiff  in  person  and  by 
his  Bttoraey  informed  defendant  that  he  need 
not  pay  any  attention  to  the  sale ;  that  it  was 
not  the  intention  of  plaintiff  to  purchase  or  dis- 
turb defendant's  title ;  that  plaintiff  would  bid 
it  off  at  a  nominal  sum  merely  to  get  it  out  of 
the  way,  inasmuch  as  be  had  to  have  the  real 
estate  levied  on  sold  in  the  inverse  order  from 
that  in  which  the  debtor  had  conveyed  it ;  that 
for  this  reason  only  had  defendant's  property 
been  levied  on  and  advertised  for  sale ;  that 
defendant  relied  on  the  promise  and  permitted 
the  estate  to  be  sold,  and  did  not  redeem  from 
the  sale ;  that  the  premises  were  purchased 
for  the  nominal  sum  of  $1,  and  that  plaintiff 
knew  that  defendant  was  relying  on  the  prom- 
ise; that  at  the  time  of  the  sale  the  real  estate 
was  of  the  value  of  $6,000.  Held,  that  the 
statute  of  frauds  bad  no  application  to  the;  cause 
of  action  alleged  in  the  cross-complaint,  the 
defendant  not  seeking  to  enforce  a  contract  for 
the  sale  of  rpnl  estate:  the  theorj-  of  the  plead- 
ing being  that  defendant  was  the  owner  and 
held  the  legal  title,  and  that  plaintiff  was  as- 
serting a  claim  thereto.— Detwiler  T.  Schultlieis, 
23  N.  E.  7r«.  12-2  Ind.  155. 

[n]    (Snp.  1890) 

Where  land  is  granted  for  use  as  a  road, 
a  parol  agreement  reworviog  the  rijcht  to  use  a 
stream  of  water  flowing  across  the  land  is  not 
void  under  the  statute  of  frauds,  since  the  right 
would  have  remained  in  the  grantor  without 
any  agreement  therefor. — Smith  v.  Holloway, 
124  Ind.  329,  24  N.  E.  886. 

[01     (Ap».  1891) 

The  grantor  of  farm  lands  may  reserve 
the  growing  crops  by  oral  agreement. — Kluse  v. 
Sparks,  10  Ind.  App.  444,  36  N.  E.  814,  37 
N.  E.  1047. 

[p]    (Svp.  1S») 

An  oral  agreement  to  the  effect  that  a  ven- 
dor of  material  used  in  the  construction  of  a 
building  Bball  have  a  lien  on  the  property  is  in 
violation  of  the  itatnte  of  frauds.— Slack  r.  Col- 
lins, 42  N.  B.  910^  145  Ind.  569. 

[q]    (App.  1896) 

Plaintiff  purchased  land  for  defendant,  the 
latter  furnishing  part  of  the  purchase  price,  and 
plaintiff  executing  a  mortgage  for  the  balance 
upon  defendant's  oral  agreement  to  pay  the 
same.  Afterwards  the  land  was  conveyed,  in 
trust  for  defendant,  to  another  at  defendant's 
request.  Upon  foreclosure  of  the  mortgage, 
plaintiff  was  compelled  to  pay  the  deficiency  re- 
maining after  sale  of  the  land.  Bcld.  in  an 
action  to  recover  the  amount  thereof,  that  de- 
fendant's promise  to  pay  the  remainder  of  the 
purchase  price  was  not  an  attempt  to  convey 
an  interest  in  land  by  parol.— Bedford  Belt  R. 
Co.  T.  Winstandley,  16  Ind.  App.  143,  44  N.  E. 
556. 


[r]  (Sap.  1902) 
An  agreement  after  the  foreclosupe  sale 
of  mortgaged  premises,  between  the  purchaser, 
or  his  assignee,  and  the  mortgagor,  to  extend 
the  time  of  redemption,  where  no  part  of  the 
redemption  money  is  paid  as  a  consideration 
therefor,  though  not  in  writing,  nor  supported 
by  any  consideration,  except  the  promise  of 
the  mortgagor  to  pay  the  amount  to  become 
due  and  Interest  thereon,  is  not  within  the  stat- 
ute of  frauds.— Turpie  v.  I^owe,  158  Ind.  ai4, 
02  X.  E.  484.  92  Am.  St.  Rep.  810. 

[s]  (App.  190S) 
A  contract  between  the  owners  that  eacb 
should  keep  in  repair  a  certain  part  of  their 
partition  fence  is  not  within  the  statnte  o£ 
frauds.— Burck  v.  Davis,  73  N.  E.  192.  35  Ind, 
App.  648. 

Fob  Casks  from  Otueb  States,, 

See  23  Cent.  Dig.  Frds.,  St.  of,  §|  83- 

S9,  13G-138. 
See,  also,  20  Cyc.  pp.  200-217;   note,  16 
Ia  R.  A.  745. 

I  ST.  Creation  of  loases. 

Assignment  of  leases,  see  post,  i  63. 

Modification,  see  post.  |  131. 

Operation  aa  tenancy  from  year  to  year,  month 
to  month,  or  at  will,  of  an  estate  or  interest 
created  without  writing,  see  post,  |  123. 

Part  performance,  see  post,  §§  129,  133. 

Persons  to  whom  statute  is  available,  see  pmt, 
S  143. 

Requisites  and  sufficiency  of  writing,  see  post, 
S  110. 

Validity  of  leases  for  more  than  one  year,  see 

ante,  §{  44,  45. 
What  law  governs,  see  post.  |  130. 

For  Cases  fbou  Other  States, 

See  23  Cent.  Dig.  rrd8„  St.  of.  »  90-93. 
See,  also,  20  Oyc.  p.  214;   notes.  26  I* 

R.  A.  799,  3  Ia  R.  A.  (N.  8.)  852 ;  note, 

17  Am.  St  Rep.  752. 

S  58.  —  In  seneral. 

[a}  (Sap,  1S68) 
A  parol  lease  for  a  term  of  two  years, 
with  an  agreement  that  the  lessee  shall  have  the 
right  to  renew  at  the  end  thereof,  for  an  ad- 
ditional term  of  three  years,  on  the  same  terms, 
by  giving  the  lessor  six  months'  notice  in  writ- 
ing of  bis  election,  is  within  the  statute  of 
frauds,  and  void,  although  bona  fide  leases  for 
a  term  not  exceeding  three  years  are  not  re-' 
quired  by  the  statute  to  be  in  writing. — Schmitx 
V.  Lauferty,  29  Ind.  400. 

[b]  (Bap.  1S6S) 
A  parol  lease  of  lands  for  the  term  of  1 
year,  to  commence  30  days  after  the  making  of 
the  contract.  Is  valid  within  the  statute  of 
frauds ;  and  the  lessee  may  maintain  an  action 
against  the  lessor  to  recover  possession  accord- 
ing to  the  terms  of  the  lease. — Huffman  v. 
Starks,  31  Ind.  474. 
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[e]    (8a».  ISTO) 

l^e  right  to  use  for  the  purpose  of  worship 
a  church  edifice,  when  not  occupied  by  the 
rhnivh  to  which  it  beloDgs,  is  an  "interest" 
in  real  estste;  and  a  contract  therefor,  to  be 
valid  under  the  statute  of  frauds,  must  be  in 
writing,  signed  by  the  party  to  he  charged.— 
Brumfield  y.  CarsoD,  33  Ind.  94,  5  Am.  Rep. 
1S4. 

Id]    (App.  1909) 

Though  Bums'  Ann.  St.  19(«.  $  74<i2.  de- 
dans thst  a  lease  for  more  than  three  yean^ 
most  be  in  writing,  and  seotion  8054  that  gen- 
eral tenancies  are  from  year  to  year,  where  a 
Inosee*  at  the  expirAtion  of  his  term,  under  a 
lease  iriTing  him  ao  option  to  extend  it  for  seven 
ynts.  verbally  notified  the  lessor  of  his  inten- 
tion to  exercise  the  option  reserved,  and  such 
notice  was  accepted,  and  the  lessee  continued  in 
]K«-^-(sioo,  paying  rent  as  agreed,  he  was  en- 
titW  to  the  full  extended  term,  and  he  did  not 
hw-ome  a  tenant  from  year  to  year. — Itemra  v. 
LandoD,  43  Ind.  App.  91,  86  X.  E.  973. 

For  Cases  from  Otiikr  States, 

See  21  Cent.  Dig.  Frds..  St.  of,  |8  90-02. 
See.  also,  20  Cyc.  p.  214. 

160^  Oveatlon  of  caMmanta. 

Contracts  completely   performed,  see  post,  S 
130. 

l*art  performance,  see  post,  $  129. 

A  promise  by  a  vendor  to  a  purchaser  of 
land  to  open  a  street  adjacent,  upon  bis  own 
land,  to  (he  public,  is  a  promise  affecting  an  in- 
terest in  real  estate,  viz.  on  easement,  and,  if 
oral,  is  void  under  the  statute  of  frauds  <1 
(iar.  &  II.  St.  p.  348,  i  1).— Itichter  v.  Irwin, 
28  iDd.  26. 

tbl  tSpp.  1S»12) 
A  perpetual  right  of  way  over  land  of  an- 
other is  an  interest  in  real  estate  within  the 
meaning  of  the  statute  of  frauds.—Simons  T. 
Morehouse.  88  Ind.  301. 

[C]  (8«p.l8S7) 

A  riffbt  of  way  is  an  interest  in  lands, 
ud  a  grant  thereof  by  parol  is  void,  under  the 
■tatnte  of  frauds.— Robinson  t.  Tbrallkill,  110 
Ind.  117,  10  X.  E.  647. 

[d]    (Sap.  1S»6) 
.Vn  executed  parol  license  may  become  an 
easement  upon  the  tnnd  of  another. — Joseph  v. 
Wild.  45  N.  E.  467.  14ti  Ind.  240. 

M    (App.  U0») 
A  railroad  right  of  way  over  land  is  an 
iueiest  in  real  property  which  nuy  be  trans- 
ferred only  by  an  instrument  in  writing.- Polk 
r.  GiTeDB.  90  N.  E.  19. 

For  Cases  fbom  Other  States. 

See  23  Cent.  Dio.  Frds.,  St.  of,  ||  83, 

94.  05.  . 
See.  also.  20  Cyc,  p.  21.5. 


i  62.  Aaatgameat,'  grant,  or  aitrronder  of 
irtitliig  astates.  latareata,  or 
terms. 

Fob  Cases  from  Other  States, 

See  23  Cent.  Dig.  Frds.,  St.  of,  jfg  s:t, 
!f7-112. 

See.  also.  20  Cje.  pp.  218-225;   note,  15 
L.  R.  A.  754. 

9  63.    In  general. 

Itequisites  and  sufficiency  of  writing,  see  po»t, 
«|  102,  100. 

[a]  (Swp.i^) 

Where  a  party  has  entered  upon  and  Im- 
proved lands  under  a  verbal  contract  of  sale, 
and  afterwards  verbally  contracts  with  his  ven- 
dor to  deliver  back  possession  and  improvements 
for  a  conaideradoo,  a  suit  may  be  maintained 
on  the  second  contract  by  the  vendee;  it  not 
being  a  contract  for  ttte  "sale  of  lands."  If  it 
is  to  be  regarded  as  a  sale  of  goods,  part  of 
the  consideration  being  a  horse,  which  waa  de- 
livered by  the  vendor,  he  could  maintain  an 
action  on  the  contract,  and,  as  the  remedy  must 
he  mutual,  the  vendee  can  also. — Sutton  v. 
Sears,  10  Ind.  223. 

[b]  (Sap.  nm 

A  tenant  from  year  to  j'car  by  pai:^>l  may 
by  parol  convey  or  surrender  hia  right  of 
possession. — Ross  v.  Schneider,  30  Ind.  423. 

(cj     (Snp.  1877) 

An  agreement  between  two  persona,  each 
owning  real  property  and  aliout  to  Intermarry, 
that  upon  the  death  of  either  the  survivor  will 
not  claim  any  of  the  property  of  the  other,  is 
within  that  provisioo  of  the  statute  of  frauds 
which  requires  a  contract  for  the  transfer  of 
real  propt-rty  to  be  in  writing. — Rainbolt  v. 
East,  50  Ind.  .'>38,  2C  Am.  Rep.  40. 

[d]  {$lap.lS78) 

A  postnuptial  agreement  for  the  acceptance 
by  a  wife  of  a  sum  of  money  in  lieu  of  her 
right  in  the  husband's  lands  must  be  iu  writ- 
ing, signed  by  her,  to  bind  her.  1  Rev.  St. 
1870,  p.  414.— Handles  v.  Handles,  03  Ind.  93. 

[e]  (Snp.  18S3) 

An  agreement  by  a  widow  to  renounce  her 
interest  in  the  land  of  her  late  husband  will 
not  bind  her,  if  it  is  not  in  writing  and  without 
considenition,  and  there  are  no  facts  in  the 
case  which  create  an  estoppel. — Switzer  v.  Hauk, 
89  Ind.  73. 

[f]  (Smp.  1S83) 

Rev.  St.  1881,  I  2500,  provides  that  when 
an  estate  in  lands  (s  conveyed  to  a  person  and 
his  intended  wife,  or  to  such  intended  wife 
alone,  or  to  any  iierson  in  trust  for  her.  for  the 
purpose  of  creating  a  jointure  for  the  intendnl 
wife,  or  when,  for  the  same  purpose,  a  i>e- 
cuniary  prm'Ision  shall  be  made  for  her  benefit, 
the  same  shall  be  a  bar  to  the  right  or  claim 
of  such  wife  in  land  of  her  husband,  provided 
she.  at  the  time  the  jointure  was  creati-d. 
signified  in  writing,  indorsed  on  or  attached  to 
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tfae  deed  creatiag  it,  her  assent  to  receire  it  Id 
lieu  of  all  risrht  or  claim  Id  bis  lands.  Section 
2019  provides  that  oooveyances  of  land  or  any 
interest  therein  shall  be  b;  deed  in  writing, 
except  leases  for  a  term  not  exceeding  three 
years.  Held,  that  a  written  antenuptial  agree- 
ment which  amounts  to  a  deed  creating  a  join- 
ture, within  the  meaning  of  section  2500,  made 
in  good  faith  on  a  valuable  consideration,  can- 
not be  rescinded  by  parol  after  tbe  marriage.— 
Craig  T.  Craig.  90  Ind.  216. 

.     [si    {Sop.  1884) 

In  an  action  on  a  note  and  mortgage,  the 
answer  alleged  that  while  the  payee  was  still 
the  holder  of  the  note  and  mortgage  a  suit  was 
brought  on  one  of  the  notes  executed  and  se- 
cured by  tbe  mortgage  and  assigned  to  K.,  and 
that  a  decree  of  foreclosure  was  rendered  and  a 
sale  made,  and  that,  after  the  sale,  the  payee 
agreed  verbally  that,  if  there  was  no  redemp- 
tion, he  would  treat  the  property  and  money 
previously  paid  to  him  as  a  full  satisfaction  of 
his  claim  and  would  release  the  makers  from  lia- 
bility  on  any  of  the  notes.  Held,  that  the  con- 
tract was  not  within  the  statute  of  frauds.— 
Shade  T.  OrevistoD.  93  Ind.  591. 

[b]  (S«p.l884) 

Tbe  agreement  of  a  pnrcbaaer  at  an  ex- 
ecutor's or  administrator's  sale  to  pay  tbe  liens 
against  the  property  is  enforceable,  tbougb  not 
in  writing.— State  ex  rel.  Sparrow  v.  Kelso,  94 
Ind.  587. 

[1]  (Avp.  1896) 
In  an  action  against  an  assignee  of  a  nat- 
ural gas  and  oil  lease,  It  is  not  necessary  for 
the  lessor  to  plead  an  assumption  of  the  lease  by 
the  assignee,  nor  is  such  transaction  within  the 
statute  of  frauds.- Edmonds  v.  Mounsey,  44  N. 
E.  196,  15  Ind.  App.  399. 

[J]    (App.  1906)  . 

The  written  lease  of  an  incorporeal  here- 
ditament can  only  be  surrendered  by  a  writ- 
ten instrument.— Heller  v.  Dailey,  34  Ind.  App. 
424,  70  N.  E.  821. 

A  parol  agreement  between  a  lessor  and 
lessee  to  substitute  an  assignee  of  the  lessee 
and  to  bind  the  assignee  to  the  terms  of  the 
lease  and  relieve  the  lessee  is  void  as  against 
tbe  statute  of  frauds;  it  being  for  an  interest 
in  land  and  not  for  three  years  or  less.— Id. 

[kj     (App.  1906) 

Where  an  oil  and  gas  lease  granted  and 
guarnnLied  to  the  lessee  and  his  assigns  all 
tbe  oil  and  gas  underlying  20  acres  of  land, 
such  lease  constituted  a  conveyance  of  real 
estate,  so  that  the  lessee's  liability  could  only 
be  released  by  a  writing  duly  acknowledged, 
as  required  by  Bums'  Ann.  St.  1001,  $  3335, 
and  not  by  parol.— Hamage  v.  Wilson,  77  N.  B. 
3('>8,  37  Ind.  App.  532. 

[I]    (Sap.  1907) 
Where  tbe  original  transaction  between  tfae 
mortgagor  aud  the  mortgagee  was  not  in  tbe 


form  of  a  mortgage,  but  an  absolute  deed  with 
a  collateral  written  agreement  to  reconver  upon 
the  payment  of  tbe  money  at  a  specified  time, 
the  equity  ot  redemption  may  be  released  by 
parol  or  extinguished  by  such  transactloa  be- 
tween the  parties  as  would  render  it  ineqaita- 
ble  that  tbe  mortgagor  should  be  permitted  to 
redeem,  notwithstanding  tbe  statute  of  fraads. 
-Ferguson  v.  Boyd,  169  Ind.  537,  81  N,  E.  71. 
S2  N.  E.  1064. 

Tbe  surrender  of  the  equity  of  redemption 
o£  a  grantor  in  a  deed  absolute  oa  Its  face  bat 
accompanied  by  a  written  contract  to  xeconvey 
on  payment  of  money  loaned  Is  not  withio  tbe 
statute  of  fnuds;  a  cmveyance  or  foredoanre 
being  unnecessary  to  extinguish  the  grantor's 
title.— Id. 

Fob  Cases  froh  Other  States, 

See  23  Cent.  Via.  Frds..  St  of,  if  8% 
97-104. 

See,  also,  note,  3  L.  R.  A.  (X.  8.)  147. 

8  65.  ^—  BedaliTeiT,  dttstraetlom,  ov  a1- 
teiwtl«B  ot  dsed. 

[a]  (Svp.  1865) 

The  statute  of  frauds  will  not  permit  a 
grantee  of  lands,  who  has  voluntarily  and  with* 
out  fraud  or  mistake  destroyed  the  instrument 
of  conveyance,  to  resort  to  parol  evidence  of 
the  contents  of  the  instrument  destroyed  in 
support  of  his  title.— Speer  v.  Speer,  7  Ind.  17^ 
63  Am.  Dec.  418. 

Fob  Cases  frou  Other  States, 

See  2.3  Cent.  Dig.  Frds.,  St  o^  i  106. 
See,  also,  20  Cye.  p.  223. 

g68.  —  Partition. 

I'arol  partition  in  general,  see  PabtijioIT,  i  fi. 
[a]      (Sup.  1SS5) 

The  purpose  of  a  testator,  as  expressed  in 
his  will,  was  to  make  provision  for  his  widow 
for  her  lifetime,  and  then  to  secure  an  equal 
division  of  the  property  among  bis  sons  at  her 
death.  The  widow  surrendered  her  right  to 
the  personal  estate  to  the  sons  under  an  oral 
agreemeut  that  the  same  should  be  treated  as 
an  advancement,  and  tbe  shares  equalized  in 
the  final  partition  of  the  real  estate.  The 
agreement  was  so  far  executed  as  that  the 
mother  bad  surrendered  and  the  sons  received 
the  personal  property  in  accordance  therewith. 
Held,  in  an  action  to  review  the  judgment  of 
partition  by  the  assignee  of  one  of  tbe  sons, 
that  the  purpose  of  the  testator  had  been  sub- 
stautiatly  accomplished  by  such  agreement  and 
proceedings,  and  that  the  assignee  could  not, 
after  the  agreement  had  been  so  far  executed, 
invoke  the  statute  of  frauds  to  defeat  the  parti- 
tioD.-Foltt  V.  Wert,  103  Ind.  404,  2  N.  E.  95(K 

[b]  (Sup.  1S89) 

A  parol  agreement  for  exchaoge  of  parts 
of  lots,  in  performance  of  which  the  parties 
have  taken  possession,  agreed  upon  dividing 
lines,  and  erected  a  division  fence,  and  one 
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party  has  made  street  improTementB  In  front 
of  the  land  received  by  him  In  exchange,  la  a 
valid  parol  iMrdtion,  and  not  within  the  statute 
of  frandB.— Tate  t.  Foshee.  117  Ind.  322,  20  X. 
E.  241. 

Fob  Cases  fbom  Other  States, 

See  23  Cent.  Dig.  Frds.,  St.  of,  H  109, 
110. 

See.  also,  20  Cyc.  pp.  224,  225. 

{69.  —  E»haMS«. 

See  poet,  |  74. 

M    <App.  1903) 

Barns'  Rev.  St  J901,  $  6629,  prohibitiog 
the  enforcement  of  parol  contracts  for  the  sale 
of  real  estate,  applies  with  equal  force  to  con- 
tracts for  the  exchange  of  real  estate.— McCoy 
T.  McCoy,  69  N.  E.  193,  32  Ind.  App.  38,  102 
Am.  St  Rep.  223. 

D>]  <App.iro) 

An  agreement  between  the  widow  and  chil- 
dren of  an  intestate,  by  wliich  the  widow  was 
to  bike  all  of  the  real  estate  of  decedent  and 
use  it  for  her  benefit  daring  her  life,  and  the 
children  were  to  have  It  share  and  share  alike, 
at  the  death  of  the  widow,  was  not  an  agree- 
ment for  a  partition  by  the  apportionment  to  the 
owners  of  their  shares  in  realty,  bat  was  an 
agreement  for  the  exchange  of  Intereats  in  land, 
within  the  statate.— Garrick  t,  Qarrlck,  43  Ind. 
App.  585,  87  N.  E.  606,  8S  X.  E.  104. 

Fob  Cases  trom  Ottor  States, 

See  23  Ceitt.  Dig.  Frda.,  St  of,  |i  83. 
111. 

See,  also,  20  C^c.  p.  225. 

I  70.  ^—  BatabUaknoBt  of  iMudaxr* 

Location  of  boandaries  of  leased  land  and  pos- 
session thereof   as  part  performance,  see 
*  post  S  120. 

[a]  4  Sap.  1880) 

TNTiere  adjoininc  landed  proprietors  agree 
by  parol,  upon  a  valoable  consideration,  on  a 
boundary  between  them  different  from  the  true 
boundary,  and  the  agreement  is  bo  far  perform- 
ed as  to  be  taken  out  of  the  statute  of  frauds, 
it  is  valid,  and  may  be  enforced  io  a  court  of 
equity. — Meyers  t.  Johnson,  13  Ind.  261. 

[b]  (App.  1909) 

An  oral  agreement  between  adjoining  land- 
owners as  to  the  boundary  line,  in  offecE  a 
tranafer  of  land  from  one  party  to  the  other,  is 
within  the  statute  (Bums'  Ann.  St.  1908.  g 
T462).-Fuelling  t.  Fuesse.  43  Ind.  App.  441, 
87  N.  E.  700. 

Fob  Cases  frov  OmER  States. 

See  23  Cent.  Dig.  Frda.,  St  of,  }  112. 

i  71.  GoBtraets  for  aalo. 

See  ante,  If  63,  65,  68-70. 
Agreement  relating  to  purchase  or  sale  of  land, 
see  ante.  {  56. 


Agreements  for  modification,  see  post.  I  131. 
Agreements  not  to  be  performed  within  one 

year,  see  ante,  i  54. 
Burden  of  proof  to  show  part  performance, 

see  post  I  158. 
Contracts  completely  performed,  see  post,  | 

139. 

Contracts  implied  by  law  on  part  performance, 

see  post  I  138. 
Contracts  performed  only  as  to  part  not  with* 

in  statutes,  see  post,  {  137. 
Effect  of  readiness  and  willingness  to  perform, 

see  post,  1  132. 
Interest  created  by  contract  of  aale,  see  ante, 

I  63. 

Isaues,  proof,  and  variance,  see  post.  |  156. 
Necessity  of  pleading  part  performance,  see 
poat,  f  140. 

Necessity  of  pleading  promise  In  writing,  see 
post,  I  148. 

Necessity  of  pleading  statute  as  defense,  see 
post,  I  151. 

Necessity  of  pleading  writing  or  other  com- 
pliance with  Btatnte,  see  post,  }  148. 

Part  performance,  see  post.  If  129,  133. 

Persons  to  whom  statute  Is  available,  see  poat, 
f  143. 

Requisites  and  sufficiency  of  memorandum,  see 
post  II  103.  105-118. 

Validity  and  enforcement  of  contract  in  gen- 
eral, see  post  I  125. 

Waiver  of  bar  of  statute,  see  post  S  144. 

[a]  A  parol  promise  to  convey  land  in  void  by 
the  statute  of  fraiids.— (Sup.  1S39)  McClure  V- 
McCormick.  5  Blackf.  129;  (1867)  Thompson 
V.  Elliott,  28  Ind.  55. 

[b]  The  statute  of  frauds  will  apply  to  a  ver- 
bal contract  for  the  sale  of  land,  unless  there 
is  part  performance  or  some  other  matter  to 
prevent .— (Sop.  1851)  I^ter  v.  Bartlett  2  Ind. 

(1862)  Junction  R.  Co.  v.  Harpold.  10 
Ind.  347. 

tc]    (App.  im) 

A  complaint  which  counted  on  n  pnrol  con- 
tract by  which,  in  consideration  of  care  and 
support  by  plaintiff  during  life,  a  decedent 
agreed  to  convey  a  certain  amount  of  land  of 
a  specified  value,  is  bad  on  demurrer;  such  con- 
tract being  within  Rev.  St  1881.  g  4!H>4,  re- 
quiring alt  contracts  for  the  sate  of  land  to  be 
in  writing. — Hcrshman  v.  Pascal,  4  Ind,  App. 
330.  30  N.  E.  932. 

[d]    (App.  1902) 

An  oral  agreement  to  purchase  land  la  void, 
as  within  the  atstute  of  frauds.— Craf ton  v. 
Carmichael,  29  Ind.  App.  320,  64  N.  E.  627. 

Fob  Cases  fbou  Other  States, 

See  23  Cent.  Dio.  Frds.,  St  of,  If  83, 

113-139. 
See,  also.  20  Cyc.  pp.  226^  238. 

S  72.  —  Natwe  of  property. 

Crops  to  be  grown,  see  post,  S  t*3. 
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Taj  Growing  crops,  riJsed  annually  by  labor, 
arc  the  subject  of  sale  as  persona]  property  be- 
fore maturity;  and  such  sale  does  uot  neoea- 
Karily  involve  an  interest  in  the  realty,  reiiuir- 
ins  a  written  agroemeiit.— (Sup.  1848)  Northern 
T.  State  ex  rel.  Lathrop,  I  Ind.  113,  Smith.  71; 
(1853)  Bricker  v.  Hnghes,  4  Ind.  146;  (1%S) 
«herry  v.  Picken,  10  Ind.  375. 

[b]     (Sup.  1874) 

A  parol  agroi-meut  for  the  sale  of  stnudiog 
trees  passes  no  title  tu,  nor  vests  any  right  in, 
the  rendee,  if  the  vendor,  before  such  trees  are 
severed,  revokes  the  ]icent;c  which  the  agree- 
ment creates  to  enter  and  remove  the  trc>e;<. — 
Owens  V.  Ivowis,  4G  Ind.  4SS.  15  Am.  Itej..  -JOo. 

[c]  A  eoiilract  coiiveyiLg  standing  timber  is 
n  eontract  coiicernini;  reiilry.  which  must  be  in 
writing.— (Siiji.  IST-li  Owens  v,  Lewis,  4ii  Ind, 
4S.S.  15  Am.  Rep-  f'f^'^-)  Cool  v.  IViera 

B..X  &  Lumber  Co.,  87  Ind.  r>;tl;  (ISvSit)  Ilostet- 
ler  V.  Aumnn.  20  N.  E.  iKMi,  119  Ind.  7. 

[d]  (Snp.  1881) 

A  tree  growing  peruinnently  on  land  consti- 
tutes a  part  then^of,  and  a  parol  contrart  for 
)he  sale  of  such  tree  |>assos  no  title  to  it  whieh 
t-an  be  enforced.  Such  a  contract  may  amount 
to  a  license  to  enter  upon  tlie  land  and  cut 
down  and  remove  the  tree;  but  the  license 
thereby  Kixiited  ik  one  whieh  may  Ite  revoked 
at  any  time  before  the  tree  is  rut  down. — Arm- 
strong V,  I.4HVS011,  73  lud.  4iiM. 

[e]  (Soil.  ISSI) 

A  parol  sale  of  a  building  not  permanently 
annexed  to  the  land,  with  right  of  removal,  is 
not  within  the  statute  of  frauds.— Kogers  v. 
Cos.  90  Ind.  iri7,  41)  Am.  Hep.  152. 

For  Cases  from  Otiikr  Stater, 

Sf-E  23  Cent.  Dig.  Frds..  St.  of.  SS  110- 
11 S.  140. 

See,  also.  20  Cjc.  pp.  22S  ZiO:  notes,  1!> 
L.  It.  A.  721.  23  I^.  II.  A.  449;  note, 
Si;  Am.  Dec.  182;  note,  17  Am.  Rep. 
595. 

S  T3>    Interest    in     or  ooneemiiic 

property. 

A  certificate  of  sale  of  real  estate  on  fore- 
<-losure  represents  an  interest  in  land,  and  a 
contract  to  transfer  it  is  within  the  statute  of 
frauds,  and  must  be  in  writing. — Cox  v.  Rob- 
erts,  57  N.  E.  937,  25  Ind.  App.  252. 

Fob  Oases  frou  Other  States, 

See  23  Cent.  Dig.  Fids.,  St.  of,  |f  119- 
121. 

See,  also,  20  Cyc.  p.  230. 

%  74.    Nature  of  oontroct  Im  semoral. 

See,  ante,  §8  50,  63,  05,  GS-70. 
[a]     (Sup.  1866) 
Certain  real  estate  belonging  to  A.  was 
sold  at  a  sherifTs  sale,  on  a  judgment  of  fore- 
cloaoro  against  A.  and  wife.    B.  and  C.  pur- 


chased the  land  at  the  sale,  and  received  a  cer- 
tificate of  sale  from  the  sheriff.  About  the 
time  of  the  sale  A.  entered  the  military  sen-ice 
of  the  United  States,  and  vhile  he  was  absent 
in  ^ueh  service  D.  purchased  the  land  from  It. 
au<l  C.,  on  a  parol  agreement  to  pay  the  kuui 
of  $44K>  to  them,  take  their  assignment  of  the 
certificate  of  sale,  sell  the  laud,  and  out  of' 
the  proceeds  of  the  sale  to  retain  a  debt  of 
about  $40  due  him  from  A.,  and  to  pay  the  bal- 
ance to  the  wife  of  A.  B.  and  C.  assigned  the 
<-ertificaie  to  D.  in  consideration  of  liitt  said 
undertaking,  nml  he  jirocuretl  a  sheriff's  dei>d 
for  the  land,  and  afterwards  sold  it  for  $2,S<H>, 
and  failed  and  refused  to  pay  any  portion  of  it 
to  .V,'s  wife.  Held,  that  the  promise  of  D,  to 
a.  aiKl  C.  in  favor  of  the  wife  of  A.  was  not 
within  I  he  siatute  of  frauds, — Gwaltney  v. 
\\hefler,  20  Ind.  415. 

[b]  (Knp.  181)7) 

Defendant  sold  to  plaintiff  a  parcel  of 
land,  the  purchase  price  being  payable  in  four 
annual  installments  and  secured  by  mortgng*' 
on  the  land.  Plaintiff  was  unable  to  pay  the 
first  installment  when  it  became  due,  and  re- 
conveyed  the  land  to  tiefendant.  Upon  a  pand 
agreement  that  defendant  would  hold  such  land 
for  plaintiff  until  a  certain  day.  and,  if  the 
first  installment  was  then  paid,  be  would  re 
convey  the  land  to  plaintiff  upon  the  terms  of 
ihe  first  contract.  Held,  that  the  agreement 
for  a  resale  waa  void,  under  the  statute  of 
fninds,  not  being  in  writing.'''Tliompson  v.  El- 
liott. 28  Ind.  55. 

[c]  (Sail.  ISTl) 

.V  husband  cannot  mnintain  an  action  up- 
on a  verbal  contract  to  convey  land  as  comi>en- 
satiou  for  .services  rendered  by  bis  wife,  in  sup- 
IHirting  and  raring  for  the  owner  for  the  value 
of  the  land  utK>n  failure  to  convey. — Baxter  t. 
Kltch,  .17  Ind.  554. 

[d]  (Sup.  1873) 

An  action  to  recover  from  defendant  money 
received  by  him  on  a  sale  of  plaiotifTs  land,  in 
'which  he  acted  as  plainttlTs  agent,  is  not  an 
action  on  a  sale  of  land,  and  the  complaint 
therein  need  not  allege  wriling.~Ferguson  t. 
Ramsey,  41  Ind.  511. 

[e]  (Sap.  1873)  ' 

A  parol  agreement  between  A.  and  B..  by 
the  terms  of  which  B.  is  to  exchange  certain 
land  owned  by  him  for  certain  other  land  own 
ed  by  C,  and  convey  the  latter  to  Z.  for  a 
stipulated  price,  is  within  the  statute  of  frauds. 
—Sands  v.  Thompson,  43  Ind.  IS. 

If]    (Sap.  is;e) 

Plaintiff  informed  defendant  that,  in  onler 
to  procure  means  to  purchase  certain  land  of 
defendant,  he  would  be  compelled  to  disjKise  of 
his  own  at  a  certain  sacrifice.  Defendant  ver- 
bally agreed  with  plaintiff  that,  if  the  latter 
would  so  dispose  of  his  land  and  apply  the  pro- 
ceeds  to  purchasing  defendant's,  he.  on  a  cer- 
tain dny,  for  a  fixed  price,  would  sell  and  con- 
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Try  his  land  to  plaintiff,  field,  that  B.'b  agree- 
ment to  convey  was  -wltbin  the  atatute  of 
frauds,  and  tbat  an  action  could  not  be  main- 
tained oa  it  for  a  breacb.— Pari^er  t.  Heaton, 
55  Ind.  1. 

Ul  1880) 
^  Defendant  baviuff  a  decree  of  foreclosun 
against  land  of  plaintiff,  it  was  agreed,  in  order 
to  anud  a  siUe  under  decree,  tbat  plaintiff 
sliODld  convey  the  land  to  defendant;  that  de- 
fendant should  pay  plaintiff  a  sum  of  money 
and  allow  bim  to  remain  in  posxession  for  a 
renain  length  of  time;  and,  if  plaintiff  conid 
within  tbat  time  find  a  purchaser  at  not  less 
than  the  amount  of  the  judgment,  with  inter- 
«-it.  that  defendant  should  convey  to  him  and 
pay  the  aoiplus  money  to  plaintiff.  In  an  ac- 
tion to  recover  the  surplus  money,  plaintiff  bav- 
iDE  conveyed  to  defendant,  and  the  latter  to  a 
purchaser  found  by  the  former,  held,  that  the 
i-iintract  was  not  wltbin  the  statute  of  frauds. 
— Reyman  v.  Mosher,  71  Ind.  SOU. 

lb]  (SHp.1881) 

After  the  mortgagee  purchased  at  a  sale 
under  bis  mortgage,  tb«' mortgagor  not  being  en- 
titled to  time  for  redemption,  it ,  was  agreed 
hptween  the  parties  to  the  mortgage  and  a  third 
party  that  the  latter  should  redeem  the  proper- 
ty for  the  mortgagor;  and  in  pursuance  of  the 
asnement  be  paid  the  mortgagee  the  amount 
line  nnder  the  mortgage,  and  took  a  deed  to 
the  property,  agreeing  to  convey  to  the  niort- 
mgor  on  payment  of  the  amount  expended  by 
him.  Seld,  tbat  the  agreement  was  wltbin  the 
statute  of  frauds.— Bucket  v.  Steelman,  73  Ind. 
396. 

[1]  (SBP.1SS1) 

A.  and  B.,  the  holders  of  notes  secured  by 
mortgage  on  a  miU,  agreed  by  parol  tliat  A. 
>hoaM  purchase  the  mill  at  foreclosure  sale  and 
ran  it;  that,  when  the  earnings  of  the  mill  had 
tieen  sufficient  to  pay  A.'s  note  and  the  inci- 
dcDtal  expenses,  then  A.  and  B.  should  each 
own  one  undivided  half  of  the  mill,  or  if,  be- 
fore the  earnings  were  so  sufficient,  B,  should 
find  a  purchaser  who  would  pay  A.,  A,  should 
ddiver  up  the  mill.  Held,  tbat  this  was  not  a 
foDtnct  for  a  future  sale,  void  under  the  stat- 
ute oi  frauds,  but  that  it  created,  after  A.*s 
porrfaatie,  a  trust  in  A.— Hunt  v.  Elliott,  80 
Ud.  245,  41  Am.  Rep.  7D4. 

m  (S«p.ltt2) 
Where  land  was  to  be  conveyed  by  absolute 
dfed,  and  the  grantee  was  to  execute  an  agree- 
ment for  a  defeasauce.  on  his  receipt  of  the 
deed  be  can  be  compelled  to  execute  the  agree- 
nrat;  it  not  being  within  the  statute  of  frauds. 
-Chambers     Butcher,  82  Ind.  606. 

Ik]    (5«p.  1883) 
A  parol  agreement  by  a  purchaser  at  a 
■hetilTs  sale  to  give  the  owner  six  years  within 
whiA  to  redeem.  If  acted  upon  by  the  owner  Is 
up(m  icood  consideration,  though  nothinc  was 


paid  therefor  by  the  owner,  and  is  not  within 
the  statute  of  frauds.— Rector  t.  Shirk,  9£ 
Ind.  31. 

[I]  (S«p.  1886) 
An  agreement  made  during  the  year  for  re- 
demption from  a  mortgage,  extending  the  time 
for  redemption  is  not  within  the  statute  of 
frauds.— Cox  r.  Ratcliffe,  103  Ind.  374,  5  N. 
R  5. 

[m]    (Sup.  1S8T) 

A  parol  contrnct  whereby  in  coiisidc ration 
of  a  wife*s  release  of  her  inchoate  interest  in 
her  husband's  land  by  joining  in  a  mortgii^c 
thereon,  the  mortgagee  agrees  to  purchase  tho 
land  at  foreclosure  sale  and  convey  to  her  a 
certain  part  thereof.  Is  within  the  statute  of 
fmudR.— Green  v.  Groves,  100  Ind.  519,  10  N. 
R  401. 

[n]  <App.l89S) 

Plaintiff  purchased  land  for  defendant,  the 
latter  furnishing  part  of  the  purchase  price, 
and  plaintiff  executing  a  mortgage  for  the  bal- 
ance upon  defendant's  oral  agreement  to  pay 
the  same.  Afterwards  the  land  was  conveyed 
in  trust  for  defendant  to  another  at  defendant's 
reqiiCKt.  Upon  foreclosure  of  the  mortgage, 
plaintiff  was  compelled  to  pay  the  deficiency 
remaining  after  sale  of  tlie  land.  Held,  in  an 
action  to  recover  the  amount  thereof,  that  dc- 
fen(lant'.s  promise  to  pay  the  remainder  of  the 
purchase  price  was  not  an  attempt  to  convey 
an  interest  in  land  by  parol.— Bedford  Belt  It. 
Co.  V.  Winstandley,  44  N.  E.  5o6,  16  Ind.  App. 
143. 

Co]     (Suii.  im) 

Where  land  is  conveyed  in  consideration  of 
an  aKrocnient  to  convey  other  real  estate  and 
the  grantor  is  not  put  in  possession,  the  agree- 
ment is  within  the  statute  of  frauds,  and  is 
incapable  of  being  enforced  or  of  supporting  an 
action  for  damages  for  its  breach. — Lowe  v. 
Turpie,  44  N.  R  25,  147  Ind.  652.  37  U  R.  A. 
233. 

m     (App- 1897) 

A  parol  agreement  that  if  defendant  would 
indorse  to  plaintiff  the  note  of  an  insolvent,  se- 
cured by  mortgage,  and  procure  a  conveyaJiee 
to  plaintiff  of  the  mortgaged  property,  plaintiff 
would  deliver  certain  property  to  defendant,  is 
not  an  agreement  to  convey  land,  within  the 
meaning  of  the  statute  of  frauds.— Boos  T. 
Hfnkle,  4S  N.  R  383,  18  Ind.  App.  500. 

[q]   (App.  IMS) 

A  parol  contract  to  convey  land  in  consid- 
eration of  services  rendered  is  unenforceable 
under  the  statute  of  frauds.— Flowers  t.  Poor- 
man,  43  Ind.  App.  528^  87  N.  B.  1107. 

Fob  Cases  from  Other  States, 

See  23  Cert.  Dig.  Frds.,  St.  of,  ||  88, 
122-131. 

See,  also,  20  Cyc.  pp.  220-228,  231-238; 
note.  5  L.  R.  A.  (N.  S.)  Ili3. 


lUs  IHcert  is  eonapUed  om  the  Key-Nmaubw  System.  For  expUmfttloB,  see 

Digitized  by 


FRAUDS,  8TATUTB  OF,   TI,  Til  (A)       [6  lad.  I>lK.-Pact  156]        }  81 


i  78.         OmtrMti  to  derlM. 

Contracts  implied  by  law  on  part  perform- 
ance, lee  poat,  1  138. 

Contracts  performed  only  as  to  part  not  wftb- 
in  statutes,  see  post,  f  137. 

Effect  on  collateral  or  subsequent  contracts, 
see  post,  I  12a 

Requisites  and  sufficiency  of  writing,  see  poet, 
S  106. 

[a]  (Bnp.  I8T6) 

A  promise  to  provide  by  will  for  payment 
for  services  rendered  is  not  within  the  statute 
of  frauds.— Lee  v.  Carter,  52  Ind.  342. 

[b]  (Bap.  1881) 

Ad  oral  agreement  to  devise  land  to  one 
who  has  furnished  the  money  for  its  purchase 
is  within  the  statute  of  frauds.— Judy  t.  Gil- 
bert, 77  Ind.  96,  40  Am.  Rep.  2S0. 

[c]  (Bnp.  1S86) 

A  parol  agreement  to  treat  a  girl  as  a  child 
of  the  promisors  and  to  will  her  their  property, 
which  Is  real  and  personal,  in  consideration  of 
services  to  be  performed  by  her,  Is  within  the 
statute  of  frauds.— Wallace  v.  Long,  105  Ind. 
-t22,  a  N.  E.  666,  55  Am.  Rep.  222. 

lai  (App.1891) 

An  agrefment  whereby  a  niece  entered  the 
borne  of  her  uncle  under  promise  that,  if  she 
would  live  with  him,  he  would  educate,  clothe, 
and  support  her  as  his  own  daughter,  and  would 
make  her  an  heir  to  bis  estate,  equal  to  his 
sons,  is  void,  as  within  the  statute  of  frauds. 
—Nelson  v.  Masterton,  28  N.  E.  731,  2  Ind. 
App.  024. 

M    (App.  U03) 

A  parol  contract  for  services  to  be  paid  for 
by  a  testamentary  bequest  of  the  testator's  en- 
tire estate  is  within  the  statute  of  frauds,  and 
not  enforceable.— Alerding  v.  Allison,  08  R 
isr>.  31  Ind.  App.  397. 

Fob  Cases  frow  Otheb  States, 

See  23  Cent.  Diq.  Frds.,  St  of,  f  132. 
See,  also,  20  Cyc.  p.  235 ;  note,  14  h.  R. 
A.  800. 

176.  —  FartmmAlp     eoBtVMts  and 
lands. 

[*1    (Snp.  1875) 

A  parol  contract  of  partnership  to  deal 
in  lands  is  not  within  the  statute  of  frauds. 
—Holmes  V.  McCray,  51  Ind.  35S,  10  Am.  Rep. 
735. 

For  Cases  ntou  Otbgr  States, 

See  23  Crnt.  Dig.  Frds.,  St.  of,  S§  135- 
130. 

See,  also,  20  Cyc.  pp.  236-238;   note,  4 
Ll  R.  A.  (N.  S.)  427. 

It  77.    8al«s  by  anotlon. 

Requisites  and  sufficiency  of  writing,  see  post, 
«  113. 

Sales  of  personalty,  see  poat,  fi  84. 


Signature  by  auctioneer  as  agent,  see  post,  i 

110. 

[a]    (Sap.  1840} 

Sales  of  land  at  auction  are  within  the 
Rtatute  of  frauds.— Hunt  v.  Gregg,  8  Blackf. 
105. 

Fob  Cases  froh  Other  States, 

See  28  Ceitt.  Dig.  Frds.,  St.      i  183. 
See,  also,  20  Cyc.  p.  235. 

S  78.    Jndiolal  sales. 

Kequisites  and  sufficiency  of  writing,  see  post,  | 
108. 

[a]  (Snp.  im) 

After  a  resale  under  execntion  the  liability 
of  the  first  purchaser  for  the  differeoce  may  be 
established  by  parol  eTidence.-<:owgiII  r.  Wood- 
en, 2  Blackf.  332. 

\h]  Sheriffs'  sales  of  real  estate  are  within 
the  statute  of  frauds.— (Sup.  1834>  Ennis  t. 
Waller,  3  Blackf.  472;  (1846)  Chapman  T. 
Ilarwood,  S  Blackf.  82,  44  Am.  Dec.  736; 
(1850)  Hadden  v.  Johnson,  7  Ind.  394 ;  (1S74>» 
Ruckle  T.  Barbour,  48  Ind.  274. 

[c]    (Sap.  1876) 
Sales  on  executlcm  are  within  the  statate 
of  frauds,  and  require  some  note  or  memoran- 
dum thereof  to  be  made  at  the  time  of  the  sale. 
— Goasard  T.  Ferguson,  54  Ind.  519. 

For  Cases  fbou  Otubr  States, 

Srb  23  Cent.  Dig.  Frds.,  St  ot,  f  134. 
See,  also,  20  Cyc.  p.  236. 

Vn.  BAIiES  OF  OOODB. 

Contracts  completely  performed,  see  post,  1 139. 

Necessity  of  pleading  writing  or  other  compli- 
ance with  statute,  see  post,  |  148. 

Operation  and  effect  of  statute  in  general,  see 
post,  I  HO. 

Persons  to  whom  statute  is  available,  see  post, 
f  143. 

Pleading  as  ground  of  defense,  see  post,  {  147. 
Requisites  and  sufficiency  of  memorandum,  see 

post.  81  114^116,  118. 
Validity  and  enforcement  of  contract  in  general, 

see  poat,  |  125. 
What  law  governs,  see  pos^  |  120. 

(A)  CONTRACTS  WITHIN  STATUTE, 
fi  81.  Statatory  proristons. 

Eft]  (S«p.l846) 

In  this  state  a  contract  for  the  sale  and 
delivery  of  goods  for  the  price  of  ^50  or  more 
in  within  the  statute  of  frauds,  and  must  be 
in  writing,  unless,  etc.— Smith  t.  Smith,  8 
Blackf.  208. 

[b]  (Snp.  1878) 

A  cnntrart  for  a  sale  of  gooda  for  a  price 
of  over  $.''>0,  made  by  an  agent  of  one  doing 
business  in  another  state  with  a  merchant  in 
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Indiana,  U  void,  nnder  the  statute  of  frauds 
(1  Hev.  St.  1876,  p.  504,  {  7),  where  no  part 
of  the  property  was  received  by  the  purchaser, 
and  no  earnest  was  given  to  bind  the  bargain 
or  in  part  payment,  and  no  note  or  memoran* 
dom  was  made  and  signed  by  the  party  to  be 
charged  or  bis  lawfully  authorized  agent.— 
Hausman  t.  Nye,  62  Ind.  485,  SO  Am.  Rep. 
HW. 

Fob  Cases  fbou  Other  States, 

See  23  Cent.  Dig.  Frds.,  St.  of,  i  14a 
See,  also.  20  Cyc.  p.  238. 

I  St.  Katan  mt  property. 

Contracts  for  sale  of  buildings  not  annexed 

to  realty,  see  ante,  f  72. 
Contracts  for  sale  of  growing  crops,  see  ante, 

*  72. 

Contracts  for  sale  of  standing  timber,  see  ante, 
172. 

Sale  of  emblements  and  payment  of  ramest 
money,  see  post,  |  04. 

1  Gav.  &  H.  St.  p.  351,  providing  that 
%o  contract  for  the  sale  of  any  goods  for  the 
price  of  fifty  dollars  or  more  shall  be  valid, 
unless  the  purchaser  shall  receive  part  of  such 
property  or  shall  give  something  in  earnest  to 
Innd  the  bargain  or  in  part  payment,  or  unless 
•ome  note  or  memorandum  In  writing  of  the 
bargain  be  made  and  signed  by  the  party  to  be 
dursed,"  etc,  does  not  include  contracts  for 
the  nle  of  cboses  in  action. — Tawter  t.  Griffin, 
40  Ind.  598. 

Fob  Cases  fboh  Other  States. 

See  23  Cent.  Did.  Frds.,  St  of,  Sfi  143- 
146. 

See.  also,  20  Cyc.  pp.  243-245;   note,  17 
Am.  Bep.  595. 

1 88.  fiEUtamee  maA  eomdltiom  of  (oods. 

W  (Sap.l85() 
A.  agreed  to  sell  and  deliver  to  B.  all  the 
bcQomcom  that  should  be  raised  in  1853  on 
25  acres  of  land  at  the  rate  of  $60  a  ton.  HeU, 
Out  the  contract  was  witliln  the  statute  of 
fnnds,  and  void.— Bowman  t.  Conn,  8  Ind.  58. 

n>1  (App.l9IH) 
A  contract  whereby  a  manufacturer  agrees 
to  make  and  deliver,  for  the  usual  price,  arti- 
cIm  habitually  made  by  him  in  the  ordinary 
course  of  bis  business,  is  one  for  the  sale  of 
foods  within  the  statute  of  frauds  (Bums' 
Ann.  St,  1901,  S  6635).— Yoe  v.  Newcomb,  71 
N.  E.  256,  33  Ind.  App.  615. 

Fob  Cases  fboh  Other  States, 

See  23  Cbht.  Dig.  Frds.,  St.  of,  H  147- 
liSEt. 

See.  also,  note.  14      R.  A.  230;  note.  54 
An.  Rep.  104. 


I  84.  Nature  of  eoBtntet* 

Manufacture  and  sale  of  articles,  see  ante,  { 

83. 

[a]  (Sup.  ISSO] 

A.  entered  into  a  contract  in  writing  to 
deliver  to  B.  a  certain  quantity  of  pork  at 
Fairhaven  for  certain  prices,  and  delivered  a 
portion  of  it,  when  a  verbal  agreement  was 
made  by  tbe  parties  that  the  residue  on  the 
contract,  and  all  A.  bad,  be  delivered  at  Qamil- 
ton,  for  a  higher  price,  within  a  reasonable 
time.  Assumpsit  was  brought  for  tbe  failure 
of  A.  to  so  deliver  the  pork  at  Hamilton.  There 
was  no  averment  or  proof  of  waiver  by  B. 
of  bis  right  to  demand  a  delivery  of  the  re- 
mainder onder  tbe  written  contract,  or  that 
Buch  a  waiver  formed  a  part  ot  the  considera- 
tion of  the  contract  on  which  the  suit  was 
brought,  or  was  accepted  by  A.  ffeM,  that 
the  contract  was  v<dd  under  the  statute  of 
frauds,  and  that  B.  could  not  recover.— Bailey 
T.  Bpperly,  2  Ind.  85. 

[b]  (Sup.  186S) 

An  agreement  by  a  buyer  of  chattels  on 
which  there  is  an  unrecorded  mortgage,  with 
tbe  mortgagee,  to  surrender  the  property  to  him 
upon  his  delivering  to  the  buyer  a  note  which 
he  has  given  the  seller  for  the  purchase  money, 
is  not  within  the  statute  of  frands.— Clark  v. 
Duffey,  24  Ind.  271. 

tc]  (S«p.un) 
A  sale  hy  public  auction  Is  within  tlie  stat- 
ute of  frauds.— Norris  v.  Blair,  30  Ind.  90,  10 

Am.  Rep.  135. 

[d]  (S«p.  1S74) 

An  agreement  by  one  person  that,  If  an- 
other will  assist  him  in  getting  a  lot  of  hogs 
to  market,  he  shall  receive  as  bis  ctHupensation 
a  certain  share  of  the  profits,  is  not  within 
the  statute  of  frauds.— Kelsey  v.  Henry,  48  Ind. 
37. 

[e]  (Sap.  1SS6) 

A  municipal  corporation  may  be  bound  by 
a  parol  contract  made  by  its  authorized  offi- 
cers or  agents,  in  proper  case;  but  a  parol  con- 
tract made  by  such  corporation  for  the  pur- 
chase of  a  fire  engine  of  the  value  of  more 
than  $50  is  invalid,  under  tbe  statute  of  frauds, 
unless  it  appears  that  there  has  been  part  pay- 
ment or  a  delivery,  or  something  has  been 
given  in  earnest  to  bind  the  bargain,  so  as  to 
bring  it  within  one  of  the  exceptions  to  the 
statute.— Over  v.  City  of  Greenfield,  107  Ind. 
231,  5  N.  E.  872. 

[q    (Sop.  1888) 

A  piano  was  sold  on  credit,  under  an  agree- 
ment tliat  it  might  be  folly  tested,  and.  If  un- 
satisfactory, exchanged  for  another.  After- 
wards this  agreement  was  modified  by  an  oral 
agreement  to  rescind  the  mie  absolutely,  and 
refund  the  purchase  money  already  paid.  Held 
that,  since  the  contract  of  sale  had  never  been 
completed,  the  agreement  to  rescind  was  not 
a  new  and  independent  contract,  and  bavioK 
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been  fully  performed  by  the  purchaser,  was 
not  within  the  statute.— WulBcbner  v.  Ward, 
115  Ind.  210.  17  N.  G.  273. 

Where  ao  unconditional  sale  has  been  en- 
tiivly  consummated,  so  that  nothing  further  re- 
■iinins  to  be  done,  a  contract  for  its  rescission 
stands  upon  the  footing  of  a  new  and  inde- 
pendent contract,  and  hence  is  not  a  binding 
contract  when  it  falls  within  the  statute  of 
frauds,  that  is  to  say,  whea  such  a  contract  is 
required  to  be  in  writing  and  is  not;  but 
wtiera  the  sale  has  some  condition  or  contingent 
agreement  pounecled  with  it,  or  some  material 
(hiiig  remains  to  be  done  before  the  transaction 
is  complete,  an  oral  agreement  for  its  rescis- 
sion is  binding,  provided  the  agreement  is  clear 
and  distinct,  and  provided,  further,  that  the 
party  seeking  a  rescission  promptly  complies 
with  the  agreement  on  his  part.— Id. 

{g]    (App.  18») 

A  complaint  in  a  suit  brought  to  recover 
for  certain  mprcbandise  alleged  to  have  been 
sold  by  plaintiff  to  defendants  at  a  price  ex- 
ceeding $50,  based  upon  a  written  proposal  ex- 
ecuted hy  defendants  to  a  third  person,  is  bad, 
sncb  proposal  or  contract  of  sale  being  within 
the  statute  of  frauds  (Bums*  Rer.  St.  1804, 
S  f>630),  providing  that  no  contract  for  the  Rale 
of  goods  for  the  price  of  $riO  or  more  shall  be 
valid  unless  the  purchaser  shall  receive  part  of 
sueh  property  or  shall  give  something  in  earnest 
to  bind  the  bargain  or  in  part  payment,  or  un- 
less some  note  or  memorandum  in  writing  of 
the  bargain  be  made  and  signed  by  the  party 
lo  be  charged  thereby  or  by  some  person  there- 
unto by  him  lawfully  authorized.— Sprankle  v. 
Tmlove,  54  N.  E.  461,  22  Ind.  App.  S77. 

Foa  Cases  nou  Other  States, 

Sek  23  Cent.  Dig.  Frds.,  St.  of,  1$  154- 
161. 

See,  also,  20  Cyc.  pp.  240,  241 ;   note,  14 
li.  R.  A.  230. 

S  8S.  Natara  «nd  ■miramt  of  prlee. 

See  ante,  f  81. 

M  (Sop.  im) 

A  parol  contract  for  the  sale  of  a  colt 
for  less  than  f50  is  valid,  without  writing,  de- 
livery, or  earnest.— Henline  v.  Hall,  4  Ind.  180. 

[b]  (8np.  1S») 

A  verbal  contract  to  sell  and  deliver  all 
the  broom  com  raised  in  a  certain  season  on 
2.1  acres  of  land  at  $60  a  ton.  delivery  to  "Be 
made  at  the  rate  of  one  ton  every  two  weeks, 
is  within  the  statute  as  to  the  value  of  the 
goods. — Bowman  v.  Conn,  8  Ind.  58. 

[c]  (Sap.  1881) 

A  verbal  agreement  to  purchase  all  the 
mules  which  may  be  bred  from  a  certain  jack 
during  a  certain  season  at  |46  each  Is  within 
the  statute,  and  cannot  be  enforced,  unless  the 
amount  claimeil  is  shown  to  be  lens  than  $.T0. — 
("arpenter  v.  (iailoway,  73  Ind,  418. 


[d]    (Sap.  1885} 

Rev.  St.  1881,  I  4910,  declaring  contracts 
involving  $50  or  more  to  be  void  in  certain 
cases,  has  reference  to  the  sale  of  goods  the 
price  of  which  amounts  to  $r>0  or  more.— HinklK 
V.  Fisher,  3  N.  R  624,  104  Ind.  84, 

For  Cases  fbou  Other  Stater, 

See  23  Cent.  Dio.  Frds.,  St.  of,  %  141. 
See.  also,  20  Cyc.  p.  2.18. 

(B)  ACCEPTANCE  OF  PART  OF  GOODS. 

i  80.  Aooeptauce  1m  cenevaL 

[a]  (App.  19CI8) 

Where  the  buyer  of  goods  canceled  the  or- 
der before  shipment,  and  refused  them  on  ship- 
ment, and  notified  the  seller  that  the  goods  were 
in  the  freighthouse  at  his  risk,  and  awaiting  his 
order,  there  was  no  acceptance  within  section 
7  of  the  statute  of  frauds  (Burns'  Ann.  St. 
1908,  9  74(i9)  invalidating  contracts  for  the 
sale  of  goods  for  the  price  of  $50  or  mor«\ 
unless  the  purchaser  shall  accept  and  receivt> 
a  part  thereof. — Porter  v.  Pattei'ijon,  4'2  Iml. 
App.  404,  85  N.  E.  787. 

For  Casks  from  OxiiKB  States, 

See  23  Cent.  Dig.  Frd«.,  St.  of.  fi  H>V 
173. 

See.  also,  20  Cyc.  pp.  247-:i4y;   nolo,  7» 
L.  R,  A.  321. 

§  00.  SaliTerr  amd  reoaipt. 

Necessity  of  pleading  delivery  or  receipt,  see 
post,  S  14S. 

[■1  (Sap.issO) 
The  statute  of  frauds  does  not  require  a 
delivery  of  goods  sold  where  the  contract  is  in 
writing,  or  where  the  purchase  money,  or  part 
of  it,  is  paid.— Pierce  v.  Gibson,  2  Ind.  406. 

[b]  (Sup.  1860) 

It  seems  that  a  contract  to  buy.  cut.  ond 
carry  away,  at  the  purchaser's  convenience, 
standing  timber,  amounts  to  a  completed  sale 
when  the  trees  are  cut  and  mailted.— Wright 
V.  Schneider,  14  Ind.  527. 

[c]  (Sap.  1S71) 

Where  one  who  has  ordered  a  tombstone 
by  parol  approves  the  work  and  materials, 
and  has  it  placed  In  his  possession,  there  is 
sufficient  evidence  of  delivery  and  acceptance 
to  take  the  case  out  of  the  statute  of  frauds. 
— Barkalow  v.  Pfeilfer,  38  Ind.  214. 

[d]  (Sap.  1878) 

Kvidence  of  a  delivery  to  a  carrier,  with- 
out the  knowledge  of  the  buyer,  of  pert  of  a 
lot  of  goods  sold  merely  verbally,  the  whole  lot 
being  for  the  price  of  $.'»0  or  more,  does  not 
show  a  delivery  or  acceptance  within  1  Rev. 
St.  p.  504,  §  7.— llausman  v.  Xye,  (i2  Ind. 
.10  Am.  Rep.  1!)0:  Keiwert  v.  Jleyer,  ii2  Ind. 
7tfi7,  30  Ain.  Itep.  IHM. 
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M  (SHP.U7S) 

Id  a  Bult  iD  Indiana  by  a  resident  of  Wis- 
ninsin  for  liqnora  sold  and  delivered  to  a  resi- 
dent of  Iowa,  pnrsnaDt  to  a  verbal  order  i^ven 
in  lon-a,  the  answer  in  which  avers  that  the 
nie  was  made  in  violation  of  the  Iowa  statute 
prohibiting  sales  of  such  liquors,  and  making 
a  copy  of  the  statute  a  part  of  the  answer,^a 
rpply  that  plaintiff  had  avoided  the  effect  of 
mtfh  statute  and  also  of  the  Iowa  statute  of 
fnods  by  delivering  the  liquors  in  Wisconsin 
fur  tmosportation  to  a  railroad  company  desig- 
nated bf  the  parties  at  the  time  of  the  contract 
(if  mle,  is  insufficient.— Keiwert  v.  Meyer,  G2 
Ina.  ."vs".  30  Am.  Rep.  206. 

It]  (Sap.  IBM) 
Where  an  agent  of  the  seller  was  invoic- 
inc  certain  Boodx,  and  the  purchaser  said  he 
thtiiislit  he  would  take  them  at  a  certain 
imoitnt.  to  which  the  seller,  wbo  was  stand- 
ing by.  assented,  held,  that  there  was  no  de- 
livery under  the  statute  of  frauds.— Dehority 
V.  Passon,  97  Ind.  253. 

Id  (9ap.is») 
The  owner  of  certain  mares,  by  an  oral 
■greemeDt,  sold  a  half  interest  therein  to  de- 
fendsnt.  payment  to  be  made  on  or  before 
four  years.  It  was  further  agreed  that  defend- 
ant should  have  possession  and  care  of  all 
the  mares  from  the  time  of  the  agreement ; 
that  they  should  be  kept  for  four  years,  for 
brfwling  purposes  only,  at  the  joint  pxi>cn8e 
of  the  parties,  and  should  not  be  worked  or 
**M  within  that  time  except  by  consent.  At 
the  end  of  the  four  years  their  intereslB  were 
to  be  eqnai.  Held,  that  the  sale  and  delivery 
of  the  mares  was  not  within  the  statute  of 
fnnds.  as  it  was  fully  executed  by  the  vendor. 
-Lovman  v.  Siheets,  124  Ind.  410,  24  N.  E. 
r>l.  7  L.  R.  A.  784. 

A  parol  contract  for  the  sale  of  a  one-half 
intFrpsi  in  personal  property  for  an  agreed 
prior,  the  possession  of  which  is  delivered  to 
the  bnyer,  is  not  within  the  statute  of  frauds. 

-id. 

nt]  (App.usn 

Where  me  orally  contracting  to  buy  goods, 
on  being  told  by  the  seller  to  take  thnn,  directs 
a  thin)  person  to  do  so,  the  latter,  upon  doing  so, 
b  not  liable  for  tfadr  value  to  the  seller,  his  re- 
cript  of  the  goods  having  the  effect  of  taking  the 
coDttact  of  sale  out  of  the  statute  of  fraada— 
Moore  v.  Hays,  12  Ind.  App.  476,  40  X.  E. 

m  (Ap».is») 

Where  plaintiff  contracted  with  defend- 
ant for  the  purchase  of  a  car  load  of  wheat,  and 
dpf^tdant,  stating  that  he  had  a  ear  of  wheat  at 
I  milmsd  statior  several  miles  distant,  agreed 
to  have  the  same  shipped  at  once  to  plaintiff,  and 
tu  aend  him  the  bill  of  lading,  the  agreement  to 
«iiip.  being  »ecutory.  did  not  constitute  deliv- 
er]:, within  the  statute  of  frauds.— <ialbraith  v. 
Holmes.  V,  lad.  App.  34,  43  N.  K.  7,~7,. 


m  (App.]8») 

Averments  to  the  effect  that  purchasers 
of  a  machine  inspected  it  upon  arrival,  and  said 
they  would  accept  it  if  the  seller  would  procure 
a  new  axle  for  the  truck,  which  he  did,  and 
that  thereupon  they  assisted  tn  setting  up  the 
machine,  but  refused  to  accept  it  when  the 
seller  turned  it  over  fo  them,  do  not  show  such 
a  receipt  and  acceptance  as  will  take  a  con- 
tract, void  under  the  statute  of  frauds,  out  of 
Uie  statutc—Sprankle  T.  Trulove,  54  X.  E. 
461,  22  Ind.  App.  577. 

Ck]     (App.  1903) 

The  statute  of  frauds  (Biirus*  Rev.  St. 
1901,  S  6(i3o)  does  not  require  a  delivery  of 
goods  when  the  contract  of  sale  is  in  writing. 
—Warner  v.  Warner,  66  N.  E.  700,  30  Ind. 
App.  578. 

Fob  Cases  fbom  Otiikr  States, 

See  23  Cent.  Dig.  Frds.,  St.  of,  H  Itt:, 

170,  171,  174-179. 
See,  also.  20  Cyc.  pp.  249-251. 


(C>  GIVING  EARNEST  OR  PART  PAY- 
MENT. 

Necessity  of  pleading  earnest  or  part  payment, 
see  post,  i  148. 

8  94.  Ewmest. 
[a]  (flap.  1858) 
Emblements  are  personal  property,  and 
may  be  sold  by  parol  contract ;  earnest  being 
paid  where  the  price  reaches  an  amount  within 
the  statute  of  frands. — Sherry  v.  Picken,  10 
Ind.  375. 

[bl  (Sap.186S> 
Tlie  parties  to  a  contract  for  the  sale  of 
goods  to  be  delivered  at  a  future  time,  the 
price  of  which  was  more  than  ^)0.  each  deliver- 
ed to  the  agent  of  both  a  check  payable  to 
said  agent  as  a  forfeiture,  tbe  money,  on  fail- 
ure of  either  party,  to  be  paid  over  by  the 
agent  to  the  other.  Held,  that  nothing  was 
given  in  earnest  to  bind  the  bargain,  or  in 
part  payment  for  the  goods.— Noakes  v.  Morey, 
30  Ind.  103. 

[cj  (Svp.  1885) 
A  contract  for  the  purchase  of  a  certain 
number  of  bushels  of  com  at  a  certain  price, 
payable  on  delivery,  the  purchaser,  as  part  of 
the  consideration,  to  furnish  bags  in  which  to 
put  tlie  com,  when  shelled,  which  he  does  to 
the  value  of  $100,  is  within  the  statute.  The 
delivery  of  the  begs  is  neither  earnest  nor  part 
payment.— Uuduut  v.  Weir,  100  Ind.  501. 

[d]    (Sap.  1888) 

A  complaint  by  the  seller  against  the  pur* 
chaser,  for  damages  sustained  from  the  refusal 
to  accept  com  sold  and  delivered,  alleging  that, 
as  part  of  the  consideration  and  price,  defend- 
ant agreed  to  and  did  furnish  plaintiff  with  the 
use  of  sacks  to  deliver  the  com,  that  the  use 
of  the  sacks  was  part  payment  for  the  corn. 
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and  waa  worth  a  oanied  warn,  and  that  with- 
out such  use  the  price  of  the  com  would  have 
beea  more,  states  a  contract  not  within  the 
statute,  as  the  use  of  the  sacks,  if  so  agreed, 
was  a  sufficient  payment  or  earnest  to  hind 
the  bargain.— Weir  t.  Hudnut,  115  Ind.  525, 
IS  N.  E.  24. 

Fob  Cases  pboic  Other  States, 

See  23  Cent.  Dia.  Frds.,  St  of,  i  182. 
See.  also,  20  Gyc.  p.  251. 

{  9S.  Part  pajment. 

[a1  (Sd».1S57) 

Where  an  agreement  was  entered  Into  by 
A.  to  deliver  certain  merchandise,  the  place  and 
time  of  delivery  and  the  price  fixed,  and  he 
received  a  part  of  the  contract  price,  and  agreed 
to  lie  present  on  the  followlag  day  to  receive  a 
further  sum  and  reduce  the  agreement  to  writ- 
ing but  failed  to  be  present,  and  refused  to 
perform  his  agreement,  and  the  other  party 
was  present  and  ready,  it  was  held  that  such 
agreement  was  a  completed  one,  without  being 
reduced  to  writing,  and  the  part  payment  toolt 
the  cHiie  out  of  the  statute  of  frauds.— White 
v.  Allen,  9  Ind.  561. 

[b]    (Sap.  18T9) 

In  an  action  upon  a  parol  contract  for  t^e 
sale  of  hogs  at  a  price  o(  over  $50,  the  giving 
of  a  note,  not  governed  by  the  law  merchant, 
for  a  part  of  the  purchase  money,  did  not  talte 
the  case  out  of  the  statute  of  frauds  (1  Rev. 
St  1870,  p.  504,  i  7).— Krohn  t.  Banta,  C8 
Ind.  277, 

[cl    (Sop.  1S83) 

An  oral  agreement  to  exchange  a  colt  for 
a.  mare,  accompanied  by  a  delivery  of  the  colt, 
to  become  the  recipient's  property  on  the  ap- 
proval of  a  third  person,  is  not  within  the 
statute  of  frauds.— Kohns  v.  Gates.  A2  Ind.  66. 

[d]  (App.  is») 
Where  plaintiff  orally  contracted  to  buy 
a  car  load  of  wheat  from  defendant,  and  agreed, 
as  payment,  to  credit  an  account  due  from  de- 
fradant,  and  to  send  him  goods  to  make  up  the 
balance,  the  agreement  as  to  credit  to  be  allow- 
ed on  defendant's  account  was  not  such  a  partial 
payment  as  would  take  the  transaction  oat  of 
the  statute  of  frauds,  there  being  no  recdpt  or 
actual  credit  glTen  at  the  time.— Oalbraith  t. 
Holmes.  15  Ind.  App.  34,  43  N.  E.  575. 

[a]     (App.  1&08) 

An  acceptance  of  lumber  by  a  buyer  pur- 
suant to  a  parol  contract  of  purchase  and  a 
payment  thereon  amount  to  such  performance 
of  the  contract  as  will  take  it  out  of  the  stat- 
ute of  frauds. — ^Fletcher  T.  Southern,  41  Ind. 
App.  550^  84  X.  E.  526. 

Fob  Cases  fbou  Othbb  States, 

See  23  Cent.  Dig.  Frds.,  St  of,  {{  183- 

185. 

See.  also,  20  Cyc.  p.  252. 


VIII.  KEQVISITES  AMD  SUFFICUIZf- 

OT  OF  WBITINO. 

Parol  evidence  to  aid  memorauda,  see  post,  i 
158. 

Pleading  writing  or  other  compliaoce  with  stat- 
ute, see  post,  S  148. 

Sufficiency  of  memorandum  to  authorize  specific 
performance,  see  Spbcxfic  Pebfobmahce,  f 
30. 


§  98.  CreatioB  or  oottTeyanoe  of  esta'tos 
or  interests  in  real  property* 

Fob  Cases  fbou  Otheb  States, 

See  23  Cent.  Dig.  Frda.,  St  of,  ii  1«S- 
191. 

See,  also,  20  Cyc.  pp.  252-204,  208-278. 


}09.  —  Katuw  amd  fom  of  lastrw- 

ment. 

[al    (Sup.  ISSl) 
The  conditions  on  which  a  deed  is  placed 
in  the  hands  of  a  depositary  as  an  escrow  may 
be  proved  by  parol- Freeland  v.  Chamley,  8U 
Ind.  132. 

[b)  Contracts  which  are  required  to  l>e  in 
writing  must  be  wholly  in  writing.— (Sup.  1881) 
Pulse  v.  Miller,  81  Ind.  190;  (1895)  Canikad- 
don  V.  City  of  South  Bend.  39  N.  B.  067.  41 
N.  E.  1, 141  Ind.  596. 

Fob  Cases  tbom  Other  States, 

See  23  Cent.  Dig.  Frds.,  St.  of.  |  188. 
See.  also.  20  Cyc.  pp.  SSH-^l. 


{  100.  —  Comtemts  of  lastrunent. 

ta]    (Snp.  1850) 
A  lease  which  does  not  ascertain  the  de- 
mised premises  is  insufficient  to  take  the  con- 
tract out  of  the  statute  of  frauds.— Diagman  T. 
Kelly,  7  Ind.  717. 

[b]  (8VP.1867) 

The  description  of  the  premises  demised, 
in  a  lease  required  by  the  statute  to  be  in 
writing,  cannot  b«  supplied  by  parol  evidence: 
but  an  ambiguity  may  be  explained,  and  the 
premises  identified.— Guy  t.  Barnes,  29  Ind. 
103. 

tc]    (App.  1906) 

A  contract  between  plaintiffs  and  defend- 
ant for  the  purciiase  of  land,  they  to  fumlnh 
the -purchase  money  and  take  title  in  certain 
proportions,  is  in  writing,  within  the  statute 
of  frauds,  though  when  it  came  to  taking  deed 
title  was  taken  In  defendant's  name  under  a 
parol  agreement  that  he  should  hold  it  as  se- 
curity for  the  part  of  their  purchase  money 
which  he  loaned  to  them. — Holliday  v.  Perry. 
38  Ind.  App.  588,  78  N.  E.  877. 

Fob  Cases  from  Other  States, 

See  23  Cent.  Dig.  Frds.,  St.  of.  |  189. 
See,  also,  20  Cyc  pp.  268-270. 
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I  102.    Slffutare  by  Ac^nt. 

[a]     (App.  1906) 

Where  a  lessee  under  an  oil  and  gas  lease 
had  a  Tested  interest  in  the  land  for  the  purpos- 
es authorized  by  the  lease,  which  contained  no 
provision  specifying  the  manner  of  its  tcrmina- 
tioQ  or  cancellation  in  whole  or  in  part,  a 
release  of  the  lease  purporting  to  be  the  act 
of  an  agent  of  the  owner  thereof  was  ineffect- 
ive unless  the  agent  iiad  written  authority 
to  execute  the  same,  under  Bums'  Ann.  St. 
1901,  SI  3336,  3337,  providing  that  no  con- 
Tpyance  of  lands  by  attorney  shall  be  good 
no  toss  the  attorney  shall  have  been  empowered 
by  an  instrument  in  writing,  subscribed,  sealed, 
and  acknowledged  by  his  principal  in  like 
maDoer  as  a  conveyance  is  required  to  be,  and 
duly  recorded,  etc.— Ramage  T.  Wilson,  77  N.  B. 
368,  37  Ind.  App.  032. 

Fob  Cases  fboic  Othkb  States. 

See  23  Cent.  Did.  Frda,  SL      |  191. 
See,  also.  20  Cyc  pp.  275-277. 

i  103.  Mat«rc  mnd  fom  of  m«mor»Bdii]n 
ia  senermL 

Letters  in  connection  witb  other  writings,  see 
post,  f  109. 

[•I  (S«p.UU) 

X  leceipt  for  the  purchase  money  of  real 
estate  may  constitute  a  sufficient  agreement 
nnder  the  statute  of  frauds,  provided  It  show 
on  its  face,  or  by  reference  to  some  other  In- 
strament,  every  material  part  of  a  valid  con- 
tract on  the  subject,  but  not  otherwise.— Bar- 
ickman  v.  Kuykendall,  6  Blackf.  21. 

[bl     (9«p.  184<) 

Sales  of  land  on  execution  are  also  within 
the  statute  of  frauds,  and  the  sheriff's  return  of 
the  execution,  stating  fully  the  terms  of  the 
contract,  If  made  immediately  on  striking  off 
the  property,  will  bind  the  purchaser  under  the 
statute;  but  a  return  subsequently  made  will 
not  have  that  effect.— Hunt  v.  Oreg^  8  Blackf. 
105. 

[c]  (Sap.  ISTfi) 

The  testimony  of  a  sheriff  that  his  return 
on  an  execution  was  made  "Immediately  after" 
the  sale  thereunder  does  not  render  such  return 
sufficient  to  take  the  sale  out  of  the  statute  of 
frauds. — Gossard  v.  Ferguson,  54  Ind.  519. 

[d]  (Sup.  1879) 

A  memorandum  written  on  a  bill  bead  of 
defendant,  and,  by  an  averred  mistake,  omitting 
the  word  "sold"  before  his  name,  and  set  up  in 
his  answer  and  offer  of  set-off,  denying  delivery, 
etc.,  is  not  a  "note  or  memorandum  in  writing 
of  the  bargain,"  within  the  statute  of  frauds 
(1  Rev.  St.  p.  501,  I  7).-Lee  v.  Hilla,  66  Ind. 
474. 

[«]     (Sap.  1881) 

The  sheriff's  return  of  a  sale  of  land  nnder 
a  mortgage  foreclmaie,  bearing  date  of  the 


day  of  the  sale,  is  sufficient  memorandum  in 
writing  to  take  the  sale  out  of  the  statute  of 
fraud8.^oneB  v.  Eokomo  Bldg.  Ass'n,  77  lad. 
340. 

[t]  (Sup.  188S) 
Under  a  special  finding  that  a  sheriff  made 
a  certificate  at  a  sale  on  execution,  it  will  be 
presumed  to  have  been  a  sufficient  memorandum 
within  the  statute  of  frauds.- Elston  v.  Castor, 
101  Ind.  42G.  51  Am.  Bep.  754. 

tBl    (Sap.  1S8S) 

A  contract  to  dispose  of  propei*ty  by  will  is 
auffirient,  under  the  statute  of  frauds,  when  it 
can  be  extracted  from  letters  written  by  the 
parties  in  the  course  of  the  negotiations. — Roebl 
V.  Haumeeser,  114  Ind.  311,  15  N.  E.  345. 

Fob  Cases  fbom  Otheb  States, 

See  23  Cevt.  Dia.  Frds.,  St.  of,  H  19*2- 
208. 

See,  also,  20  Cyc.  pp.  252-2r>7 ;   note,  50 
U  R.  A.  240;  note,  7  Am.  Dec  288. 

1 100.  Ccmtoats  of  mamorandam. 

Fob  Cases  fboh  Otheb  States, 

See  23  Ceivt.  Dia.  Fids.,  St.  of,  S|  210- 
241. 

See,  also,  20  Cyc.  pp.  2S8-270;  note,  22 
L.  B.  A.  426. 

S  106.  —  In  cenol' 

[ft]  (Sap.  1855) 
A  complaint  against  G.'s  executor  alleged 
that  E..  in  bis  lifetime,  in  consideration  of 
the  rescinding  a  sale  of  certain  real  estate  sold 
by  him  to  B.,  C.  and  D..  was  indebted  to  them, 
severally,  to  A.  $200,  B.  $200,  and  O.  $100. 
according  to  the  effect  of  a  certain  writing,  as 
follows:  *'E.  agrees  to  pay  what  he  thinks  riglit 
in  case  of  a  quit-off,  to  B.  and  C.  $1^0  each, 
and  to  D.  $100,"  etc.,  and  that  the  sums  were 
due  and  unpaid.  The  writing  was  not  signed, 
but  the  plaintiffs  showed  that  it  was  in  E.'s 
handwriting,  and  offered  to  show  by  a  witness 
that  testator  had  said  in  conversation  that  he 
owed  B.,  C,  and  D.,  $500.  Held,  that  the  evi- 
dence was  insufficient  to  prove  a  rescission  of  the 
sale,  so  as  to  render  the  unsigned  agreement 
binding  on  the  decedent.- Cobum  v.  Hall,  7  Ind. 
291. 

[b]  (Sap.  186S) 

The  following  was  held  not  to  be  a  suffi- 
cient memorandum  of  sale  of  lands  to  take 
the  case  out  of  the  statute  of  frauds,  because 
it  contained  no  promise  to  convey:  "Received 
of  L.  Underwood  $300  cash,  on  payment  on 
bouse."— Patterson  v.  Underwood,  29  Ind.  607. 

[c]  (8«p.  issn 

Where  A.  orally  guarantied  the  debt  of  an- 
other, and  subsequently  wrote  to  the  party  cred- 
itor, "Give  John  a  little  more  time,  and  I  will 
see  that  you  get  your  money,"  the  writing  was 
sufficient,  within  the  statute  of  frauds,  to  render 
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A.  liable  as  guarantor.— WitU  y.  Ross,  77  Ind. 
1,  40  Am.  Rep.  279. 

Fob  Cases  from  OniER  States, 

.See  23  Ckst.  Dig.  Frds.,  St        B  IDB, 

210.  211. 
See,  also,  20  Cyc.  p.  258. 

{ 108.    Statement  of  eouldentloa. 

[«1    (Snp.  1841) 
The  iiresence  of  a  Rcnl  is  sufficient  recital 
of  <-uaiidcration  to  satisfy  the  statute  of  frauds. 
— Uref;ory  v.  iMgan,  7  Blackf.  112. 

[bj    Sap.  186T) 
The  statute  of  frauds  does  not  require  that 
a  written  undertaking  to  pay  the  debt  of  an- 
other sbould   state  the  consideration  of  the 
promise.— Hiatt  t.  Hiatt,  28  Ind.  53. 

[C]    (Snp.  1906) 

A  complaint  for  damages  for  breach  of  con- 
tract to  convey  land  alleged  a  contract  by  which 
plaintiff  offered  to  exchange  his  stock  of  gro- 
ceries,  etc.,  to  be  invoiced  at  cost  price  for  land 
owned  by  defendant,  but  the.  contract  concluded. 
"I  am  to  pay  for  said  farm  $50  per  acre  in 
merchandise  and  fixtures.  When  merchandise 
has  been  invoiced  at  cost,  I  am  to  deduct  there- 
from the  sum  of  ?246,  and  the  remainder  is 
the  amount  that  I  am  to  receive  tor  said  stock." 
Held,  that  it  appeared  from  the  contract  that 
the  parties  expected  that  the  value  of  the  mer- 
chandise as  fixed  by  Invoice  less  $24(>  would 
wpial  or  exceed  the  sum  at  which  the  land  was 
to  be  taken  by  plaintiff,  and  that  he  was  to 
pay  In  cash  any  exvess  in  vatue  of  the  land 
over  the  merchandise,  and.  therefore,  the  con- 
Irnct  was  net  indeOnite  aud  uncertain  within 
the  meaning  of  the  statute  of  frauds. — Howard 
V.  Adkins,  1«7  Ind.  1&4,  78  N.  E.  005. 

For  Cases  from  Otiikr  States. 

See  23  Cent.  I>ki.  Frds.,  St.  of.  214- 
221. 

See.  also,  20  Cyc.  pp.  262-260;   note.  Hi 
C.  C.  A.  1K3;  note.  60  Am.  St.  Rep. 

$  109.  —  Smbi«ot-m»ttcr  In  seneral* 

M  ( APP.  1M8) 
The  written  memorandum  necessary  to  take 
a  contract  out  of  the  statute  of  frauds  may  con- 
REst  of  letters,  and  the  terms  of  the  contract, 
or  some  of  them  not  shown  by  die  letters,  may 
be  shown  by  some  other  writing  which  clearly 
adopts  the  letters,  but  the  memorandum,  wheth- 
er consisting  of  a  single  writing  or  of  different 
writings,  must  contain  all  the  essential  elements 
of  the  contract.— Porter  t.  Patterson,  43  Ind. 
App.  404.  85  N.  E.  707. 

For  Cams  from  Other  States, 

See  23  Cent.  Dig.  Frds..  St.  of,  %i  222- 
224. 

Sw.  also.  20  Cyc.  p.  270. 


§  110.  —  Description  of  lands. 

[a]  (8np.lS19) 
A  covenant  to  convey  such  land  aa  tbe 
covenantee  may  select  out  of  a  certain  tract 
not  void,  under  the  statute  of  frauds,  by  reasoo 
of  not  containing  a  particular  description  of  the 
land  to  he  conveyed  ;  and  the  selection  of  cer- 
tain land  from  the  tract  may  be  proved  by  parol 
in  action  on  the  covenant.— Carpenter  v.  Lock- 
hart,  1  Ind.  434.  Smith,  320. 

(bJ  {Sap.  mi) 
A  parol  contract  for  labor,  to  he  paid  for 
by  a  conveyance  of  whichever  of  two  town  lots 
the  party  doing  the  labor  shall  select,  is  not 
within  tlie  statute  of  frauds.— Ungle  T.  Clemens. 
17  Ind,  124. 

[0]  (Snp.  lan) 
A  contract  to  convey  "six  hundred  and 
forty  acres  of  land  in  Anderson  connty,  Kan- 
sas." is  too  indefinite  to  constitute  the  memor> 
andum  required  by  the  statute. — Baldwin  v. 
Kerlin,  40  Ind.  420. 

A  contract  to  convey  "our  woolen  mills,  in 
the  nortlnvpst  corner  of  public  square  in  the 
town  of  Franklin,"  in  ton  indefinite,  where  the 
mills  were  not  in  the  public  square,  but  were 
across  the  street  from  it.— Id. 

[dl    (Sap.  1875) 

A  contract  for  the  sale  of  "the  one  hundred 
and  twenty  acres  of  land  in  Shannon  county. 
Missouri."  docs  not  sufficiently  describe  the 
land.— Miller  v.  Campbell,  52  Ind.  125. 

[el     (Sap.  1881) 

A.  wrote  to  B.,  offering  to  buy  certain 
land.  B.  accepted  In  writing,  and  aent  to  C. 
a  deed  of  the  land,  to  be  delivered  to  A.  npon 
payment  of  the  price,  ^e  correspondence  be- 
tween A.  and  B.  did  not  describe  the  land. 
D.  with  full  knowledge  of  the  above  facta,  pro- 
cured a  deed  to  the  same  land  from  B.,  and  se- 
cured the  destruction  of  the  deed  in  C's  hands. 
Hrlil,  that  A.  could  not  compel  D.  to  convey 
to  him  on  payment  of  the  price.— FreeTand  v. 
Chnmley,  80  Ind.  132. 

[f]  (Sap.  1881) 
In  order  to  render  a  contract  for  the  con- 
veyance of  lancU  valid,  it  is  not  necessary  that 
the  description  of  the  lands  should  he  contain- 
ed in  one  of  a  series  of  instruments ;  but.  if 
taking  all  the  instruments  in  the  series  together 
the  description  HpgiearR,  it  wjll  be  safficlent.-- 
Pulse  V.  Miller.  SI  Ind.  190. 

In  order  that  a  contract  for  the  sale  of 
lands  may  be  valid,  the  instrument  which  con- 
tains the  description  of  the  lands  must  be  clear- 
ly referred  to  and  identified  by  the  contract. 
-Id. 

A  contract  for  the  conveyance  of  lands 
must  describe  the  property  on  which  it  is  In- 
tended to  operate,  and,  if  there  Is  no  descrip- 
tion  of  the  land,  the  statute  of  frauds  prohibits 

enforcement. — Id. 
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A  writteo  agreement  proTidlnj;  that  the  par- 
lies of  the  first  part  had  conveyed  certain  lands 
itituated  in  a  certain  county  "In  part"  and 
•creed  to  have  the  same  completed  vrithin  20 
days  wao  inanfficlent  under  the  atatute  of  frauds 
for  indefiniteness  of  deseripticm.— Id. 

M     <Sbp.  ISM) 

A  contract  for  sale  of  land  which  cotitninR 
DO  description  of  the  land  sold  is  not  rendered 
valid  by  hsTing  such  description  indorsed  on 
the  back  of  the  contract,  without  any  words 
connfK^tinjc  such  indorscmpnt  with  the  contrnct 
itMf.— Wilstach  v.  Heyd,  122  Ind.  oU.  2a  N. 
E.  9«3. 

th]  (S«p.l894> 

A  contract  for  the  sale  of  lands,  doscrib- 
inc  them  by  section,  township,  nud  range,  is 
valid  under  the  statute  of  frauds,  though  the 
Dames  of  the  state  and  county  arc  (imitted;  and 
parol  fvidence  in  admissible  to  coiuplcte  the 
dfjvriptiou,  and  identify  the  propiTiy.— Tcivks- 
bory  X.  Ilowuni,  138  Ind.  103.  37  N.  E.  3.M. 

lU  lApp.  ISM) 
A  cootract  for  the  conveyance  of  lauds,  to 
be  selected  by  vendee  from  certain  tracts  ownwi 
by  vendor,  i«  valid,  Ihuugb  the  lands  to  be  so 
conveyed  are  not  specifically  described  in  such 
coDtnot.— Liogeiiian  T.  Shirk,  IQ  Ind.  App. 
432.  4.?  X.  E.  33. 

For  Ca^  from  Other  States, 

See  23  Cent.  Dig.  Frds.,  St.  of,  |S  225- 
230. 

See.  also.  20  Cyc.  p.  270. 

1 113.  ~—  Statement  of  temu  amd  eoB- 
dfttlons. 
[al  4SBP.U72) 
Where  a  sale  was  made  at  public  auction 
upon  a  credit,  and  a  note  was  to  be  given  with 
HvaritT,  waiving  valuation  and  appraisal  laws, 
1  memoiandnm  of  the  sale,  made  by  the  clerk 
thereof,  which  did  not  state  these  facts,  was 
ianiScient  to  avoid  the  effect  of  tlie  statute 
pmiidon.— Norris  v.  Blair,  30  Ind.  00,  10  Am. 
Rep.  135. 

M  tSsihinS) 
A  memorandum,  to  be  snfflcient  within  the 
Hatnte  of  frauds,  must  set  out  the  contract 
vith  such  reasonable  certainty  that  Its  terms 
nuj  be  understood  from  the  writing  itself. 
Mthont  recourse  to  parol  proof.  The  fact  that 
twh  memorandum  is  indorsed  on  the  order  of 
nie,  bot  without  any  reference  to  it  for  the 
iK^ainment  of  the  thing  sold,  is  no  better 
than  if  indorsed  on  any  other  paiier.— Ridgway 
>■  lorram,  50  Ind.  1-1.~>,  19  Am.  Ilep.  TOO. 

Fm  Cases  from  Otiieb  States, 

See  23  Cemt.  Dm.  Fids..  St  of;  |»  230 

2a. 


1114.  Slcnatnre  of  mamormndam* 

Fob  Cases  fbou  Otuer  States, 

See  23  Obnt.  Dio.  Frds.,  SL  of,  if  242- 
2G0. 

See,  also,  20  Cyc.  pp.  272-277;   note,  25 
Am.  Rep.  543. 

§115.  —  In  KeMava]. 

[a]  (Sup.  IHia) 

The  Statute  of  frauds  does  not  require  that 
an  agreement  for  the  sale  of  real  estate  should 
be  signed  by  Iwth  parties.  It  Is  sufficient  if  it 
have  the  sljmatnre  of  the  party  sued.— Shirley 
V.  Shirley,  7  Blackf.  ^52. 

[b]  (Sop.  1S46) 

It  is  not  necessary  that  a  contract  In  writ- 
ing, under  Ihe  statute,  should  be  signed  by  both 
parties.  If  it  have  the  signature  of  the  party 
sued,  it  is  sufflcieut.— Smith  v.  Smith,  S  Blackf. 
208. 

[c]  (Sap.  mi) 

An  agent  who  made  a  purchase  for  his 
principal  drew  up  a  memorandum  of  the  sale, 
writing  his  principal's  name  at  the  comraencc- 
Tiicnt.  Some  time  after,  when  no  one  was  pres- 
ent, lie  subscribed  his  principal's  name,  but  im- 
mediately marked  it  off.  Ilrtd,  that  tiiere  was 
no  signing  within  the  meaning  of  Ihe  statute 
of  frauds;  there  being  no  proof  of  the  princi- 
pal's name  being  written  at  the  commencement 
with  the  intention  of  signing  for  him.— McMi lien 
V.  Terrell,  23  Ind.  1(»;  Same  v.  Smith,  Id.  ICS. 

[d]  (8vp.  1864) 

The  law  does  not  prescribe  the  particular 
place  M-here  the  obligor's  name  must  be  placed: 
but,  wherever  placed.  It  must  be  done  with 
the  intention  ot  executing  the  instrument  as 
the  obligation  of  the  party  so  signing  it.— Mc- 
Millen  v.  Terrell.  23  Ind.  IfKt. 

[el     (Sop.  1872) 

I'laintiff  engaged  by  writing,  signed  by  him 
alone,  to  furnisli  defendant  a  certain  number 
of  hogs  of  a  certain  Average  weight  «t  n  stip- 
ulated price  per  head  between  specified  dates, 
acknowledging  the.  receipt  of  money  on  the  con- 
tract. Htid,  in  a  suit  by  plaintiff  for  the  fail- 
ure of  defendant  to  receive  and  pay  for  the 
h<^,  that  the  writing,  not  being  sigued  by  the 
party  to  be  charged,  was  not  a  valid  note  or 
memorandum  in  writing  under  the  statute  of 
frauds,  but,  defendant  having  treated  it  as  a 
memorandum  of  the  contract,  the  writing  was 
admisdMe  in  evidence  in  supimrt  of  an  action 
on  a  parol  contract.— Xewby  v.  Rogers,  40 
Ind.  0. 

By  the  wonls  "the  party  to  be  chamed," 
in  the  atatute  of  frauds  (1  (Jav.  &  II.  Si.  p. 
:151,  I  7),  the  defendant  in  the  action  is  to  he 
understood. — Id. 

[f]     (Sap.  1874) 
A  memorandum  of  a  sale  of  lauds,  made 
at  the  time  of  the  sale  in  a  )>rivAte  sale  book 
Icept  by  the  slier{ff  and  opimsitc  a  printed  no- 
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tice  of  the  sale  posted  therein,  stating  the  name 
of  the  purchaser  and  the  amount  for  which  the 
land  sold,  but  which  is  not  sigined  by  the  sheriGF 
or  bis  deputy,  is  not  a  sufficient  meniorundum 
to  satisfy  the  statute  of  frauds. — Ituclile  v.  Bar- 
hour,  48  iDd.  274. 

[g]  (Soi».  1896) 

The  acceptance  by  the  grantee  of  a  deed 
containing  a  personal  agreement  to  be  perform- 
ed by  him.  though  not  connected  with  the  land 
conveyed,  is  equivalent  to  his  signature  to  the 
agreement,  within  the  requirement  of  the  stat- 
ute of  frauds,  that  such  contracts  shall  be 
"signed  by  the  party  to  be  charged  therewith." 
— Thiebaud  v.  Union  Furniture  Co.,  143  Ind. 
340,  42  N.  B.  741. 

[h]  (Snp.  1902) 

Under  Bums'  Rev.  Sl  1901,  S  6029,  re- 
quiring a  promise,  contract,  or  agreement  with- 
in the  statute  of  frauds,  or  some  memorandum 
or  note  therefor,  to  be  in  writing,  and  to  be 
signed  by  the  party  to  be  chained  therefor,  a 
contract  for  the  conveyance  of  laud  in  consid- 
eration of  the  promisee's  agreement  to  pay  a 
certain  amount  was  sufficient  as  to  the  prom- 
isora.  iC  signed  by  them.— Burke  t.  Mead,  04  N. 
,  EL  880^  ISO  Ind.  252. 

Fob  Cases  from  Otheb  Btatf.s, 

See  23  Cent  Dig.  Frds.,  St.  of,  U  2^- 
1'50. 

Se^  also,  20  Cyc.  p.  272. 
S  116.   B7  acaat. 

Instrument  creating  or  conveying  interest  in 
real  property,  see  ante,  |  1U2. 

[a]  (Snp.  1845) 

At  a  public  ^ale  of  town  lots,  a  lot  was 
struck  off  to  a  person  for  a  certain  sum,  and 
a  memorandum  of  the  purchase  was  made  at 
the  time  by  the  clerk  of  the  sale  in  the  sale 
book.  Held,  that  the  sale  was  valid,  \inder  the 
statute  of  frauds.— Hart  v.  Woods,  7  Blackf. 
608. 

[b]  (Snp.  1S46) 

An  auctioneer  is  the  agent  of  the  purchas- 
er of  either  lands  or  goods  at  auction,  to  sign 
a  contract  for  him  as  the  highest  bidder;  and 
if  he  sign  the  memorandum  of  sale,  in  the 
name  of  the  purchaser,  immediately  on  receiv- 
ing the  bid  and  knocking  down  the  hammer, 
this  is  a  sufficient  signing  of  the  contract,  with- 
in the  statute  of  frauds.— Hunt  t.  tiregg,  8 
Blackf.  105. 

A  memorandum  of  the  sale,  stating  with 
certainty  the  terms  and  conditions  of  the  con- 
tract, and  signed  by  the  auctioneer  with  bis 
own  name,  is  sufficient  to  bind  both  parties. 
-Id. 

[C]    (Sup.  1868) 

A  memorandum  made  by  an  agent  of  two 
parties  to  a  contract  for  the  purchase  of  corn, 
and  signed  by  him  in  his  own  name,  in  the 
flhsence  of  the  parties,  not  by  their  agreement. 


but  at  his  own  Instance,  and  for  his  own  use 
and  convenience,  is  not  sufficient  to  take  the 
case  out  of  the  statute  of  frauds.- Xoakes 
Morey,  30  Ind.  103. 

[d]  (Snp.  18SS) 

In  the  absence  of  statutory  prohibition, 
authority  of  an  agent  to  sign  a  letter  relied  <m 
to  take  a  contract  out  of  the  statute  may  be 
proved  by  parol,  as  in  any  other  case  of  agency. 
— Roehl  V.  Haumesser,  114  Ind.  311,  15  N.  £L 
345. 

[e]  (Snp.  1S94) 

An  agent  may  make  a  contract,  good  with- 
in the  statute  of  frauds,  without  disclosing  bis 
principal,  and  the  true  relation  may  be  shown 
by  parol.— Tewksbury  t.  Howard,  138  Ind.  103, 
37  N.  R  855. 

[f]  (App.  1S99) 

An  exhibit  set  out  In  a  complaint  as  an 
order  passed  by  defendant  county  hoard  of 
commissioners,  and  spread  on  its  records,  whicb 
is  signed  "Peter  Dillon,  P.  B.,"  is  not,  with- 
out further  allegation,  shown  to  be  signed  by 
an  authorized  agent  of  defendant,  so  as  to  sat- 
isfy the  statute  of  frauds.— Board  of  Com'rs  of 
Clark  County  t.  Howell,  tS2  N.  E.  709,  21  Ind. 
App.  495. 

Fob  Cases  from  Other  States, 

See  23  Cent.  Dig.  Frds.,  St.  o^  H  251- 

200. 

Bee,  also,  20  Cyc.  pp.  27.'>-277. 

{  117.  Delivery  of  memaimmdnma 

[a]  (Snp.  1881) 
A  deed  duly  executed  by  the  vendors  and 
delivered  to  their  agent  to  t»e  delivered  to  the 
vendee  on  payment  of  the  price,  while  retained 
by  such  agent  and  undelivered  did  not  consti- 
tute a  sufficient  writing  to  satisfy  the  statute 
of  frauds.— Freeland  v.  Chamley,  80  Ind.  132. 

[b]  (9VP.U81) 
An  undelivered  deed  is  not  a  sufficient 
writing  to  take  a  case  out  of  the  statnte  oi 
frauds.— Pulse  v.  Miller,  81  Ind.  190: 

[Cj    (App.  1910) 

Wliere  the  parties  orally  agreed  to  the 
terms  of  the  contract  for  the  sale  of  land,  and 
the  terms  were  afterward  reduced  to  writing, 
no  delivery  of  the  writing  is  necessary  to  take 
the  contract  out  of  the  statute  of  frauds  and 
render  it  enforceable.— -\mes  v.  Ames,  91  X. 
K.  309. 

As  the  writing  evidencing  an  oral  contract 
for  the  sale  of  land  is  not  the  contract,  bnt 
only  the  evidmce  thereof,  irtietber  it  remains  in 
the  hands  of  one  of  the  parties  or  another,  it 
fulfills  the  pnrpope  of  tlie  statute  of  frauds  uad 
renders  the  oral  contract  enforceable.  If  it  is 
properly  identified  as  the  full  expression  of  the 
contract  on  which  the  parties  agree.— Id. 

The  rules  governing  delivery  of  deeds  and 
notes  do  not  apply  to  a  writing  evidencing  an 
oral  contract  for  the  sale  of  land  to  take  the 
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same  out  of  tbe  operation  of  the  statute  of 
fraads. — Id. 

Fob  Oases  froh  Otheb  States, 

See  23  Cent.  mo.  Frds.,  St.  of.  {  261. 
See,  abo,  20  Gyc.  p.  277;  note,  22  U  R. 
A.  273. 

1118.  Beparmte  writlacs. 

Letters  by  one  party,  see  ante,  |  llEt. 

A  memorandum,  in  order  to  make  another 
writing  a  part  thereof  ao  aa  to  constitute  a 
part  of  the  contract,  must  refer  to  such  other 
writinc,  and  parol  proof  of  the  connection  of 
the  papeta  Is  not  admissible  to  establish  a  cod- 
tract  required  by  the  statute  to  be  In  writing. 
— ^Rld^ay  v.  Ingram.  50  Ind.  14r>,  10  Am.  Rep. 
TOC 

On  an  order  of  sale  issued  on  a  judgment 
and  decree  of  foreclosure  of  a  mortgage  of 
real  estate,  an  indorBement  made  by  a  sheriS 
as  follows:  "Sold  to  A.  B.,  for  $2,400,  Octo- 
ber 16,  18ti9.  [Signed]  C.  D.,  Sheriff,"— vaa 
hrtd  not  a  sufficient  contract  or  memorandum 
of  a  sale  made  by  a  aberiff,  within  tbe  statute 
of  frauds.— Id. 

lb]  (SBP.18S1) 

A  memorandum,  signed  by  the  party  or  his 
agent,  and  distinctly  referring  to  another  writ- 
ing, which  contains  the  terms  of  the  contract, 
Is  sufficient  to  take  it  out  of  the  statute,  al- 
though none  of  such  terms  may  be  contained 
in  the  memorandum.— Wills  v.  Ross,  77  Ind. 
1,  40  Am.  Rep.  279. 

[C]    (App.  1908) 

The  complaint  alleged  an  oral  contract 
made  ID  January  for  the  sale  of  gooAn.  and  that 
In  March  the  buyer  canceled  the  order  by  let- 
ter, and  thereafter,  on  July  i^th,  the  goods 
were  shipped  and  iuTOices  forwarded,  which  the 
buyer  acknowledged  by  letter  in  which  he  re- 
ferred to  the  prior  caocellation  of  the  order 
and  refused  to  receive  the  goods,  stating  that 
they  were  at  the  seller's  order  and  at  hi8  risk. 
Held,  that  the  two  letters  of  the  buyer  could  not 
be  coupled  with  the  invoices  acknowledged  in  the 
last  letter,  so  aa  to  constitute  a  good  contract 
within  the  statute  of  frauds,  as  the  first  letter 
canceled  the  contract  and  the  last  letter  af- 
firmed the  cancellation ;  and  hence  the  com- 
plaint was  materially  defective.— Porter  v.  Pat- 
terson, 42  Ind.  App.  404,  85  X.  B.  797. 

WI  (App.l90fi) 

The  written  memorandnm  of  a  saleof  good<< 
required  by  the  statute  of  frauds  (Bums'  Ann. 
St.  1908,  i  7469),  may  be  made  up  of  letters  or 
telegrams,  but  such  writings  must  exhibit  terms 
upon  which  the  parties  have  met;  and.  if  ony- 
thing  is  left  for  further  negotiation,  the  statute 
is  not  satisfied.— Jennings  v.  Shertx,  8S  X.  E. 
729. 

Where  a  proposition  is  submitted  by  let- 
ter calling  for  an  answer  based  on  such  pro- 
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posal,  the  answer  need  not  necessarily  repeat 
all  the  terms  of  the  proposal  to  satisfy  the  stat- 
ute of  frauds  (Buma*  Ann.  St.  1908,  I  7469), 
but  is  to  be  read  in  connection  with  the  pro- 
posal, and  the  whole  together  conititutes  tbe 
contract.— Id.. 

Fob  Gases  fbou  Otheb  States, 

See  23  Cent.  Dio.  Frds.,  St  of.  If  199, 

202-265. 
See,  also,  20  Gyc.  p.  278. 


IX.  OPERATION  AWP  EFTEOT  OF 
STATUTE. 

Acceptance  of  part  of  goods  sold  within  stat- 
ute, see  ante,  SI  «7.  89. 

As  defense  to  action  on  account  stated,  see  Ac- 
count .Stated,  f  15. 

Giving  earnest  or  part  payment  for  goods  sold, 
see  ante,  §{  94,  95. 

Marriage  as  execution  of  contract  to  convey 
in  ooDsideratioQ  of  marriage,  see  ante,  8  6. 

Specifie  performance  o£  oral  contracts  partly 
performed,  see  Specific  Pebformance,  || 
§«  40-47. 

1119.  Opermtton  M  to  ricb-U  or  Mme- 

Refusal  or  n^lect  to  reduce  agreement  to  writ- 
ing according  to  promise,  see  post,  |  120. 

Cb]    (Snp.  18ft4) 

The  true  ground  of  relief  against  the  stat- ' 
nte  of  frauds,  and  tbe  only  defensible  ground  on 
which  the  cases  can  be  put.  Is  fraud;  that  eq- 
uity will  not  permit  a  anitor  to  make  use  of  a 
statute  against  frauds  as  a  means  of  perpe- 
trating frauds,  because  to  do  so  would  defeat 
the  very  purpose  for  which  the  statute  was 
made.— Rastbum  v.  Wheeler,  23  Ind.  305. 

[b]  (Sup.  1865) 

Statutes  against  frauds  cannot  as  a  general 
rule  be  pleaded  to  protect  a  fraud. — Gray  t 
Stiver,  24  Ind.  174. 

[c]  (S«».  1877) 

The  statute  of  frauds  cannot  be  used  as  a 
cover  to  protect  the  perpetration  of  a  fraud.— 
Teague  v.  Fowler,  66  Ind.  569. 

[d]  <9«p.  1888) 

A  mere  neglect  or  refusal  to  convey  land 
in  accordance  with  a  parol  contract  is  not  such 
a  fraud  as  to  take  tbe  case  out  of  the  statute 
of  frauds.— Jackson  v.  Myers,  .120  Ind.  304, 
22  N.  E.  itO,  23  N.  a  80. 

[e]  (App.  1906} 

Where  fraud  is  involved  in  an  equity  case, 
evidence  will  be  admitted  which  tbe  statute  of 
frauds  by  its  terms  would  exclude,  to  i)revent 
a  misappropriation  of  the  property. — IloUiday 
V.  Perry,  38  Ind.  App.  588,  78  N.  E.  877. 

One  may  not  avail  himself  of  tbe  defense 
of  tbe  statute  of  frauds  to  shield  him  in  tbe 
perpetration  of  a  fraud. — Id. 
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[f]     (App.  WS) 

An  orni  contract  for  tlie  snie  of  Rouds 
IwiiiB  invalid  under  the  statute  of  fnuids.  whoth- 
cr  a  provision  thereof  pennittintf  Hie  ImjiT  to 
ram-el  in  the  event  of  pnrchaxing  eNewherc  re- 
quired notice  of  canrellaiion  to  Ihe  seller  was 
immaterial:  the  entire  contract  betnf;  unen- 
forceable, re^anlleKK  of  the  oral  contract  and  of 
any  injustice  done  the  seller. — I'orter  v.  Patter- 
son, 42  Ind.  App.  404.  sr.  N.  K  707. 

I'OR  Casks  krom  Otijeb  fjiTATES, 

Ske  2:t  Cknt.  Dig.  Frds..  St.  of.  UH, 
2i!iJ.  270. 

See.  also.  20  Cyc.  pp.  27!>-2?i2;  nolc.  2 
I*  R.  A.  (N.  S.)  713 ;  note,  40  Am.  Dec. 
210. 

§  120.  What  law  govemi  tran»actiona. 

[a]  (Sap.  18S8) 

Where  a  sale  of  persomil  jiiopiTty  in  mnde 
in  another  state,  ami  suit  is  hrought  on  it  in 
this  state,  it  will  be  presuiiieil,  in  the  absence 
of  evidence  to  the  contrary,  that  the  <oiiiiiion 
hiw  prevails  in  that  state,  ami  that  a  parol 
siile  is  valid. — Johnson  r.  ('hiuriliers,  12  Ind. 
102. 

[b]  (App.  1892) 

A  parol  asreemeut,  made  in  Illinois,  to  lease 
land  situated  therein  for  ihe  term  of  a  year, 
to  begin  at  Mome  definite  future  time,  Iteing 
within  the  Illinois  statute  of  frauds,  canuot  he 
enforced  in  Indiana,  although  it  is  not  rcpuK- 
nant  to  the  statute  of  the  latter  state,  as  tlie 
law  of  Illinois  Roverns. — Cochran  v.  Ward,  5 
Ind.  App.  89.  29  N.  E  795,  31  N.  K.  fiSl,  51 
Am.  St.  Rep.  229. 

The  rule  that  in  matters  of  procedure  the 
lex  fori  governs,  does  not  control  an  action 
lirouslit  ill  Indiana  to  enforce  a  parol  agree- 
ment innile  in  Illinois  relating  to  hind  situated 
tliere,  which  agreement  is  within  the  Illinois 
statute  of  frauds,  though  not  repunnant  to  that 
of  Indiana;  "proceflure"  in  this  connection 
applying  to  the  nature  of  the  action,  to  the 
rules  of  evidence  and  pleading,  the  order  and 
manner  of  trial,  etc,  and  not  to  matters  of 
remedy  which  are  incorporated  into  a  contract 
fts  affecting  its  nature  and  obligatory  charac- 
ter.—Id. 

For  Cases  from  Other  States, 

See  23  Cent.  Dig.  Frds..  St.  of,  |  268. 
See.  also.  20  Cyc.  pp.  279,  280;  notes,  19 
L.  R.  A.  792.  &4  L.  R.  A.  119;  note,  93 
Am.  Dec  770. 


S121.  Conatraetioii  of  atatrnte  la 
eraL 

Construction  of  statutes  adopted  from  other 
countries,  see  Statutes,  8  ^*0. 

[s]     (Snp.  IS56) 

The  statute  of  frauds  should  be  closely 
adliered  to  by  the  courts. — Ball  v.  Cox,  7  Ind. 
453. 


[b]    (Sap.  18S6) 

Our  statute  of  frauds  hcin;;  substantially 
in  the  language  of  the  English  stiuute  (29  Car. 
II.},  the  court  will  adopt  the  English  construc- 
tion of  it. — Bowman  v.  Conn,  8  Ind.  58. 

[C]     (Sail,  1S72) 

In  adopting  section  17  of  the  English  stat- 
ute of  frauds  as  the  statute  of  Indiana,  the 
omission  of  the  words  "wares  and  merchandise" 
after  the  word  "goods"  does  not  change  the 
applicatiility  thereto  of  the  construction  given 
to  tliat  section  in  tlie  English  statute.— Vawter 
V.  Grittin,  40  Ind.  5!»3. 

For  Cases  from  Otiiki:  States, 

See  2:;  Cent.  Dig.  Fnis.,  St.  of,  H  14(». 
2m. 

§  123.  Operatloa  as  tenancy  from  year 
to  year,  month  to  monthf  or  at 
will,  of  estate  or  Interest  created 
without  writing. 

Creation  of  leases  in  general,  see  ante,  f  57. 

[a]  (Nap.  ISSl) 

Where  possession  of  land  is  taken  under 
a  parol  contract  for  an  indefinite  time.  thi<i 
constitutes  a  tenancy  fn>ra  year  to  year,  which 
is  not  within  the  statute  of  frauds. — Swan  v. 
Clarlt.  80  Ind.  57. 

[b]  (Sap.  1SS2) 

A  parol  lease  of  land  for  a  period  loncer 
than  three  years  is  not  void,  but  the  lessee 
^vho  takes  iK>ssession  holds  as  a  tenant  fn>m 
year  to  year;  the  tenancy  in  all  other  respectn 
being  governed  by  the  lease. — Xasb  t.  Berk- 
meir,  83  Ind.  53(t. 

Fob  Casks  from  Other  States, 

See  23  Cent.  Dig.  Frds.,  St  of,  H  Zr2- 
274. 

See,  also.  20  Cyc  p.  282. 

9  125.  Validity  and  cBforoemeBt  of  eom- 
tracts  in  ceneral. 

[a]  (Sap.  me) 

A  parol  contract  for  the  sale  of  land  i« 
voidable  merely,  and  not  void.  The  statute 
does  not  wholly  vacate  it,  but  merely  inhibits 
bringing  an  action  to  enforce  it.  The  parties 
may  execute  it  if  they  choose,  but  they  canuot 
be  compelled  to  do  it.— Uadden  v.  Johnson,  7 
Ind.  394. 

[b]  (Sup.  1861) 

If  one  purchase  property  at  a  Bale  on  ex- 
ecntioD  at  the  request  of  the  execution  debtor, 
under  an  agreement  to  restore  it  to  the  debt- 
or, whereby  the  debtor  is  induced  to  relax  his 
exertions  to  satisfy  the  execution,  the  agree- 
ment will  be  enforced.— Arnold  r.  Cord,  16  Ind. 
177. 

fcl  The  statute  of  frauds  does  not  vacate  such 
contracts  as,  though  required  to  be  in  writins, 
yet  are  not  so,  but  only  inhibits  all  actions 
brought  to  enforce  them. — (Sup.  J8OI)  Fowler 
V.  Burget,  16  Ind.  341;  (1870)  Mather  v.  ScoIe«. 
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35  Ind.  1;  (1881)  Wills  r.  Rom,  77  Ind.  1,  40 

Am.  Rep.  219. 

[d]    (Sap.  1861) 

A  contract  by  a  father  that  bis  sod  should 
work  for  defendant  until  bia  majority,  hlu 
maintenance  to  be  providt'd  in  the  term  for  his 
sprvitps,  titoueb  not  reduced  to  writing,  was 
not  void,  but  merely  voidable. — Fowler  v.  Bur- 
get.  16  Ind.  341. 

le]      (Sap.  18S0) 

While  it  is  true  that  specific  pprfurmiini'C 
of  a  promisp  to  exc<-ute  a  note  niid  mortKage 
cannot  be  enforced,  yet  the  injured  party  may 
bring  an  aolion  for  damaeea  for  breach  of  such 
a  promise.— Job nsoD  r.  Uooreft  72  Ind,  305. 

[f]     (Sop.  ISSl) 

Where  a  contract  for  the  sale  of  goods  is 
within  the  statute  of  fn\uds,  the  failure  of  the 
buyer  to  measure  the  goods  in  accordance  with 
the  terms  of  the  agreement  is  not  actionable 
neglii:ence  which  will  render  him  liable  iu  tort 
to  the  Kpllcr  for  a  loss  of  the  goods  while 
awaiting  delivery,— Pittsburgh,  C  &  St.  L. 
R.  Co.  V.  Noel,  77  Ind.  110. 

[gj    (Sap.  1S90) 
Contracts  within  the  statute  of  frauds  are 
not  void,  but  only  voidable  at  the  e1e<'tion  of 
the  party  to  be  charged. — Ijowman  v.  Slio'ls, 
24  N.  E.  331,  124  Ind.  410,  7  L.  R.  A.  7S4. 

[b]    (App.  18^) 

Though  within  the  statute  of  frauds,  a 
parol  agreement  between  a  widow  and  her 
children,  under  which  she  is  to  have  a  life  use 
in  certain  landii,  is  not  absolutely  void,  and 
a  condition  therein  that  the  widow  shall  main- 
tain the  improvements  is  binding  npon  her. — 
Ohio  &  M.  R.  Co.  T.  Trapp,  4  Ind.  App.  flO, 
30  N.  E.  812. 

in  (App.  1907) 
A  parol  contract  binding  one  to  purchase 
real  estate  and  convey  the  same  to  another  is 
Dot  wiibin  Bums'  Ann.  .St.  1J¥>1,  8  6020a,  pro- 
viding that  no  contract  for  tiie  payment  of 
money  for  finding  a  purchaser  for  the  real  es- 
tate of  another  shall  be  valid  unless  in  writ- 
ing, etc.,  but  is  within  section  UtfifO,  rendering 
contracts  for  the  sale  of  lands  unenforceable 
unless  in  writing,  and  the  purchaser  cannot 
maintain  an  action  for  the  difference  between 
what  the  land  would  have  cost  him  and  what 
it  was  worth  on  the  refusal  of  the  vendor  to 
convey,  unless  performance  is  shown.— ('ollins 
T.  Green,  40  Ind.  App.  G30.  82  N.  E.  032. 

Ul     (App-  1"0) 

An  oral  contract  for  the  sale  of  land  ia 
not  void;  but,  because  of  the  statute  of  frauds, 
it  ia  unenforceable.— Ames  v.  Ames,  91  N.  E. 
500. 


For  Cases  from  Otueb  States. 
Sek  23  Cent.  Dig.  Frds..  St.  of, 
277  Vj. 

See.  also,  20  Cyc.  pp.  270-284. 
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1 126.  Promise  to  red«M  mgre— ant  to 
writiiLg. 

[«1  (Sup.  1884) 
The  refusal  of  a  party  to  a  contract  to 
fulfill  his  promise  to  put  it  in  writing  is  not 
such  a  fraud  as  will  take  the  contract  out  of 
the  statute  of  frauds.— Caylor  v.  Roe,  90 
Ind.  1. 

For  Casks  from  Other  States. 

Sek  Si  Cent.  1>ig.  FnN..  St.  of,  i  270. 
Sfo.  also,  20  Cyc.  p.  2S5. 

8  128.  Effect  on  collateral  or  snbteqaent 

contracts. 

[a]    (Sup.  mZ) 

Bums'  Itev.  St.  1901.  8  «C2»,  cl.  4,  re- 
quiring contracts  for  the  sale  of  land  to  be  iu 
writing,  dt>es  not  invalidate  a  note  given  in 
cons  idem  rit  in  of  a  devise,  into  possession  of 
which  the  devisee's  heirs  have  come. — Ballard 
V,  Camplin,  G7  N.  B.  5a~>,  101  Ind.  10. 

For  Cases  fbou  Other  Stater. 

See  23  Cent.  Dig.  Fnls.,  St.  of.  H  Ki.  278. 

9  129.  Part  perfonuauoe  In  general. 

Burden  of  proof  to  show  part  performance. 

.•see  post,  §  J4!t. 
Necessity   of  pleading  part  performance,  see 

post,  g  140. 

I'art  performance  of   marriage   contract,  spc 
ante,  8  t>- 

Possession  of  tenant  as  creating  tenancy  from 
year  to  year  or  at  will,  see  ante,  |  VJH. 

fa]  An  oral  contract  for  tb«  sale  of  lands, 
which  contract  is  partly  performed  by  a  trans- 
fer of  the  posKetwbm  of  the  land  to  the  bar- 
gainee, and  the  eriH-tion  by  him  of  valuable 
improvements  tliereun,  is  taken  out  of  the  pro- 
hibition of  the  statute  of  frauds.— (Sup.  ]820> 
Tibbs  V.  Barker,  1  Blackf.  RH;  (ISSTi)  John- 
ston V.  Clancy.  4  Rlackf.  04,  28  Am.  Dec.  45 : 
{1S;i7)  Moreland  v.  Lemasters,  4  Blackf.  383: 
(1887)  Burns  v.  Fox,  113  Ind.  2lVi,  14  N.  E. 
.~>41;  (1Kt)4l  Starkey  v.  Starkey,  13(1  Ind.  340, 
:«i  N.  E.  2S7. 

[aa]    (Nap.  mn) 

A,  and  B.  jointly  piirclia.ied  a  land-office 
certificate,  which  was  assign wl  to  A.  alone. 
They  agreed  upon  a  division  of  the  land,  by 
which  A.  was  to  receive  a  few  acres  more 
than  B.,  and  was  to  allow  a  certain  sum  for  the 
excess,  and  each  entered  upon  and  held  pos- 
session of  the  portion  allotted  to  htm.  Hfid, 
that  the  agreement  I>etweeD  them  was  not 
within  the  statute  of  frauds.— Qreeu  v.  Vnrdi- 
man,  2  Blackf.  324. 

[b]  Payment  of  the  price  of  land  under  a  parol 
contract  for  its  conveyance  is  not  such  a  part 
performance  as  will  take  the  contract  imt  of 
the  staiiite  of  frauds.— (Sup.  is:j."i)  Johnston  v. 
Glancy,  4  Blackf.  04.  28  Am.  Dec.  4.'> ;  (1879) 
Carlisle  v.  Brcnnan.  07  Ind.  12;  (1870)  .Suman 
v.  Springate,  Id.  liri;  (18S2I  Felton  v.  Smith, 
84  Ind.  48.-.. 
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[bb]    (Sop.  1835) 

Where  a  Tendee  of  land  umler  an  oral 
contract  is  in  jiossession  at  the  time  of  his 
purchatie,  his  continuing  in  possession  ia  in- 
suffioient  to  take  the  case  out  of  the  statute. — 
JobnstOD  T.  Glancy,  4  Blackf.  94,  28  Am.  Dec. 
45. 

[cl     (8np.  1841) 

The  doctrine  of  courts  of  equity  that  pay- 
ment of  part  of  the  purchase  money  on  a  parol 
contract  for  real  estate,  with  taking  possession 
of  the  premises  under  the  contract,  is  such  a 
part  performance  as  takes  the  case  out  of  the 
statute  of  frauds,  does  not  prevail  in  courts  of 
law.— Barickmao  T.  Kuykendall,  G  Blackf.  21. 

[cc]   rSap.  1844) 

A,  purchased  land,  paid  most  of  the  pur- 
chase money,  and  took  a  bond  for  a  conveyance. 
A.  sold  the  land  by  parol,  without  asoiKning  the 
bond,  to  B.,  who  paid  the  purchase  monoy 
and  n-as  put  in  possession.  B.  sold  in  the  same 
manner  to  C.,  C.  to  D.,  D.  to  E.  (who  made 
valuable  improvements  thereon),  K.  to  F..  and 
F.  to  G.  F.  gave  G.  an  order  on  A,  for  an 
assignment  of  the  bond  to  G.,  which  was  shown 
to  A.,  and  he  acknowledged  the  right  of  F. 
to  control  the  assignment  of  the  bond,  but 
afterwanlfl,  on  F.*f>  request,  conveyed  the  bond 
to  F.  a.  thereupon  brought  a  bill  in  Mjiiity 
for  an  assiKnment  of  the  bond,  and  a  convey- 
ance of  the  land  by  the  obligor;  and  A.,  B.,  C, 
T>..  K.,  F.,  and  the  obligor  were  made  parties. 
Held,  that  the  case  was  not  within  the  statute 
of  frauds.— Underbill  r.  Williams.  7  Blackf. 
125. 

[d]    (Snp.  IStS) 

A  parol  contract  for  the  sale  of  land  is 
void  at  law,  notwithstanding  possession  taken 
and  improvements  made,  and  money  paid  ou 
Bucb  contract  may  be  recovered  back. — Sailors 
T.  Gambril,  1  Ind.  88,  1  Smith,  82. 

[dd]  Possession,  improvements,  and  payment  of 
the  purchase  price  by  performance  of  services 
stipulated  are  safficient  part  performance  to 
take  a  parol  contract  to  convey  land  out  of 
the  statute  of  frauds.— (Sup.  185(3)  Atkinson  v. 
Jackson.  8  Ind.  31;  (1858)  Stater  v.  Hill,  10 
Ind.  176;  (18U3)  Watson  t.  Maban.  20  Ind. 
223. 

[•]    (Snp.  1S«1) 

A  parol  contract  for  tbe  sale  of  land  is 
voidable,  not  void ;  and  payment  of  the  con- 
sideration may  be  such  part  performance  as 
to  take  it  out  of  the  statute  of  frauds. — I^ngle 
V.  Clemens,  17  Ind.  124. 

[ee]    tSnp.  ISM) 

In  a  complaint  to  foreclose  a  mortgage, 
the  answer  alleged,  by  way  of  cross  complaint, 
that  after  the  delivery  of  the  mortgage  a  third 
person  applied  to  the  mortgagor  to  purchase  a 
certain  tract  of  land,  offering  a  satisfactory 
price,  provided  he  would  take  a  certain  lot 
at  $300  in  part  payment,  which  he  refused  to 
do,  and  declined  the  offer,  and  that  the  plaintiff 


thereupon  agreed  with  the  mortgagor  that,  if 
be  would  accept  the  rejected  offer  and  rake 
the  at  $300,  be  would  purchase  and  take 
a  conveyance  thereof  from  the  defendant  at 
$300,  and  credit  that  sum  upon  the  mortgage 
note,  whereby  the  defendant  was  induced  to 
sell  bis  land  at  the  price  offered,  and  to  take 
a  conveyance  of  the  lot,  and  he  immediately 
tendered  a  conveyance  thereof  to  the  plaintiff, 
and  asked  that  the  credit  be  made  upon  bis 
note,  which  was  refused.  Hel4,  that  the  agree- 
ment was  taken  out  of  the  statute  of  fraads 
by  the  defendant's  part  performance. — ^Baat- 
bum  V.  Wheeler,  23  ind.  305. 

[fj  (Snp.  1SS8) 
In  an  action  against  a  husband  to  fore- 
close a  mortgage,  Ihe  wife  filed  a  cross-com- 
plaint, alleging  that  before  the  mortgage  she 
had  purchased  the  land  of  her  husband,  but 
he  had  failed  to  convey,  of  which  the  mortga- 
gee had  notice,  and  that  she  had  ever  since 
continued  in  possession  with  her  husband,  and 
prayed  specific  performance.  Held  that,  as 
there  was  no  change  of  possession  and  no  such 
part  performance  by  her  payment  that  she  could 
not  be  placed  in  statu  quo,  the  sale  was  void 
under  the  statute  of  frauds.— Cuppy  t,  Hixon, 
29  Ind.  522. 

[ffl  (9ttp.IS70) 

Payment  of  purchase  price  of  land  is  not 
surb  a  part  performance  as  will  take  a  case 
out  of  the  statute  of  frauds.— Mather  t.  S coles, 

.35  Ind,  1. 

[g]     (Sap.  1873) 

Where  a  son,  having  a  claim  against  bis 
father  for  labor  and  for  an  interest  in  certain 
crops,  released  the  claim,  moved  upon  certain 
land  belonging  to  his  father,  cultivated  the 
same,  and  made  visible,  lasting,  and  valtuble 
improvements,  upon  the  verbal  promise  by  his 
father  to  convey  the  land  to  him,  and,  after 
nine  years'  residence  and  labor  on  the  land, 
built  a  dwelling  house  thereon,  upon  the  receipt 
of  a  letter  from  hid  father,  stating  Uiat,  if  be 
would  erect  a  building  on  the  land,  he  should 
be  paid  the  value  of  the  building  and  inter- 
est thereon,  or  a  deed  to  the  land  should  be 
made,  at  the  option  of  the  father,  held,  that 
the  letter  did  not  merge  the  parol  promise 
previously  made,  the  performance  of  which,  by 
the  plaintiff,  took  it  out  of  the  statute  of  frauds, 
and  that  the  contract  could  be  enforced  after 
the  death  of  the  father,  in  an  action  against 
the  other  beire  to  have  the  title  of  the  son  in 
the  land  declared.— Uaddon  t.  Haddon,  42  Ind. 
378. 

lesi    (9nP>  1873) 

A.  and  B.  made  a  parol  agreement  that, 
if  B.  would  exchange  certain  of  his  real  es- 
tate for  certain  real  estate  owned  by  C,  and 
convey  the  real  estate  procured  of  C.  to  A., 
the  latter  would  pay  to  B.  a  certain  price  for 
the  same.  Held,  that  the  exchange  by  B.  of 
his  property  for  that  of  C.  was  not  a  part 
performance  of  the  contract  between  A.  and  B.. 
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60  as  to  take  the  case  out  of  the  statute  of 
frauds.— Sands  t.  Thompson,  43  Ind.  18. 

pi|     (Sup.  1874) 

Where  a  mortgagor,  the  mortgagee,  and  a 
third  person  agreed  by  parol  that  an  indemni* 
fying  mortgage  on  real  estate  should  be  changed 
b;  inserting  therein  a  provision  that  such  third 
person  should  also  be  Indemnified  as  surety  for 
the  mortgagor,  and  in  reliance  on  which  agree- 
ments the  third  person  signed  the  bond  as  sure* 
ty,  this  was  not  such  a  part  perfonnance  of 
the  agreement  as  to  take  the  case  out  of  the 
statute  of  frauds,  nor  was  the  refusal  on  the 
part  of  the  mortgagor  such  a  fraud  as  to  have 
that  effect— Irwia  v.  Uubbard.  49  Ind.  3o0.  19 
Am.  Rep.  679. 

[bb]   (Sop.  187«> 

A  nle  of  lands  on  execution  is  within  the 
statute  of  f  rands ;  and  if  no  certificate  nor  deed 
is  given  to  the  purchaser,  and  no  memoran- 
dum of  the  sale  is  made  by  the  auctioneer  on 
striUng  off  the  property,  the  sale  cannot  be  en- 
forced, even  though  the  purchase  money  is  paid 
and  the  sheriff  makes  a  due  return  of  the  sale. 
— Gossard  t.  Fergoson,  54  Ind.  519. 

p]  (Sap.  UT<) 
Plaintiff  Informed  defendant  that,  in  order 
to  procure  means  to  purchase  certain  land  of 
defendant,  he  would  be  compelled  to  dispose  of 
his  own  at  a  certain  sacrifice,  and  defendant 
orally  agreed  with  plaintiff  that,  if  the  latter 
wonld  so  dispose  of  his  land  and  apply  the 
proceeds  to  purchasing  defendant's,  he,  on  «  cer- 
tain day,  for  a  fixed  price,  would  sell  and 
convey  his  land  to  plaintiff,  who  thereupon 
sold  his  land  at  such  sacrifice.  Held,  that  the 
duiposat  by  plaintiff  of  his  land  was  not  such 
part  perfonnance  as  would  take  the  oral  agree- 
ment between  the  parties  out  of  the  statute 
of  fraudfl.— Parker  v.  Beaton,  55  Ind.  1. 

[ill     (Sup-  1877) 

In  an  action  on  a  note,  defendant  alleged 
that  by  parol  contract  between  him  and  plain- 
tiff he  sold  plaintiff,  and  agreed  to  convey  to 
a  third  person  named,  certain  land  on  condi- 
tion of  a  full  satisfaction  of  such  note,  and 
payment  by  plaintiff  to  defendant  of  a  specified 
sum:  that  defendant,  pursuant  to  such  con- 
tract, delivered  possession  of  such  land,  which 
was  still  retained ;  that  waste  had  been  com- 
mitted thereon ;  that  defendant  had  executed 
and  tendered  to  plaintiff  a  deed  for  the  land 
pursuant  to  such  cootract,  on  condition  that 
plaintiff  would  comply  with  it  on  his  part, 
which  he  refused  to  do;  and  that  defendant 
was  still  willing  to  comply  with  such  contract 
and  execute  such  deed,  on  compliance  by  plain- 
tiff. Held,  that  the  answer  alleged  facts  which 
showed  part  perfonnance  of  the  contract  suffi- 
cient to  avoid  the  statute  of  frauds. — Melton 
T.  Ooffelt,  59  Ind.  310. 

HI     iSop.  1877) 
A  contract  not  in  writing  by  an  owner  of 
land,  giving  a  party  the  right  to  set  out  and 


grow  500  peach  trees  thereon,  and  to  receive 
two-thirds  of  the  product  during  the  lifetime  of 
the  trees,  is,  after  part  perfonnance,  not  void 
by  the  statute  of  frauds.- Wiley  v.  Bradley,  60 
Ind.  62. 

Un   (Sup.  1879) 

A  wife,  sued  with  her  husband  In  an  ac- 
tion to  recover  real  estate,  filed  a  cross-com- 
plaint alleging  that  the  plaintiff  knew  that  the 
property  had  been  purchased  with  her  money; 
that  her  husband  had  been  indebted  to  plaintiff, 
and  that  she  had  joined  him  in  a  mortgage  to 
plaintiff,  OD  an  agreement  that  if  she  so  mort- 
gaged, and  paid  plaintiff  the  debt  out  of  her 
own  property  and  the  expenses  of  foreclosure, 
plaintiff  should  foreclose,  buy  In  the  property, 
and  at  once  convey  it  to  her  in  fee  simple; 
that  she  had  performed  her  part  of  the  agree- 
ment, but  that  plaintiff  refused  to  convey  to 
her.  H<td,  that  the  agreement  was  within  the 
statute  of  frauds,  and  that  the  cross-complaint 
did  not  show  such  part  performance  as  would 
take  the  case  out  of  the  statute.— Cariiale  t. 
Breonan,  67  Ind.  12. 

[kl    (Sop.  1878) 
The  mere  payment  of  the  price  of  real  es- 
tate under  a  parol  contract  for  the  purchase 
thereof  will  not  take  the  case  out  of  the  stat- 
ute of  frauds.— Suman  v.  Springate,  CT  Ind.  115. 

[kk]    (Sap.  1879) 

A  verbal  agreement  for  the  exchange  of 
lands  for  other  lands  subject  to  a  mortgage  is 
taken  out  of  the  statute  of  frauds  by  part  per- 
formance, where  the  parties  exchange  posses- 
sion, and  valuable  improvements  are  made, 
and  the  mortgage  paid  off  by  the  one  receiving 
the  lands  subject  thereto.— Annatrong  t.  Fear- 
naw,  67  Ind.  429. 

[I]  (Snp.  1880) 

In  order  that  taking  poBseaslon  of  the  land 
shall  take  the  contract  out  of  the  statute  of 
frauds,  it  must  have  been  under  or  by  virtue 
of  the  contract.— Neal  v.  Neal,  69  Ind.  419. 

[II]  <Sdp.  1880) 

When  the  parties  to  contracts  within  the 
statute  of  frauds  and  the  statutes  concerning 
trusts  and  powers  have  voluntarily  and  fully 
executed  their  agreements,  so  far  as  they  af- 
fect real  estate  or  any  interest  or  trust  therein, 
there  is  no  reason  why  the  statutes  should  be 
interposed  against  the  further  enforcement  of 
the  contracts  according  to  their  terms.— Tinkler 
V.  Swaynie,  71  Ind.  502. 

nil]  (SBp.1881) 

An  allegation  merely  that  a  party  was  in 
possession  of  land,  for  the  purchase  of  which 
he  had  made  an  oral  agreement,  was  not  suffi- 
cient to  take  the  contract  out  of  the  statute  of 
frauds,  nnce  It  does  not  show  that  the  pos- 
session was  taken  under  the  contract.— Rucker 
V.  Steelman,  73  Ind.  39G. 

Payment  of  all  the  purchase  money  doen 
not  take  a  contract  for  the  sale  of  land  out  of 
the  statute  of  frauds.- Id. 
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[m]  Wfaere  possession  is  relied  on  to  take  a 
contract  for  the  sale  of  lands  oat  of  the  statute 
of  frauds,  as  part  performance,  possossioo  must 
be  taken  under  the  contract,  and  not  otherwise. 
-{Sup.  1883)  Judy  v.  Gilbert,  77  Ind.  90,  40 
Am.  Rep.  28d;  (1882)  Felton  t.  Smith,  84  lad. 
485. 

[mm]  (Bap.  1881) 

Where  a  verbal  agreement  for  the  sale  of 
laud  is  so  far  performed  that  the  purchaser  ac- 
quires a  perfect  title  and  full  possession,  the 
vendor  may  recover  the  stipulated  prlcc—AmoId 
V.  Stephenson,  79  Ind.  126. 

[mmm]    (Sdi>.  ig81> 

Defendant  agreed  by  parol  to  sell  certain 
land  for  plaintiff,  and  render  the  surplus  to 
him  after  settling  his  own  account.  II<ld  that, 
after  sale  by  defendant,  there  was  such  part 
performance  as  to  take  the  case  out  of  the 
statute  of  frauds.— Humphrey  v.  Fair,  79  Ind. 
410. 

[mmmro]    (Sop.  1S82) 

In  ejectment,  the  answer  alleged  that  de- 
fendant liad  been  the  owner  in  fee  and  contin- 
uously in  possession  of  the  land  moro  thnu 
40  years,  when  upon  foreclosure  of  a  mortgage 
it  was  sol{l,  and  a  son  of  defendant  obtained 
a  deed;  that,  the  son  beinfr  indebted  to  the  de- 
fendant in  a  specified  amount  for  which  defentl- 
ant  held  the  sons's  notes,  it  was  agreed  that  if 
defendant,  who  was  old  and  infirm,  would  sur- 
render to  the  son  all  the  notes  and  discharge 
him  from  liability  defendant  should  continue  in 
the  undisturbed  possession  of  the  premises  for 
five  years,  having  all  the  rents  and  profits ; 
and  that  defendant  surrendered  the  notes  and 
eoutinued  to  occupy  and  cultivate  the  land. 
Jlcld.  that  the  answer  did  not  show  a  part  per- 
fonnance  sufficient  to  take  the  lease  out  of  the 
Rtatute  of  frauds. — Kailsback  v.  Waike,  81  Ind. 
41(9. 

Where  the  tenant  under  a  parol  lease  for 
a  longer  term  than  three  years  takes  and  holds 
possession  for  more  than  a  year,  pays  the  con- 
sideration, and  cultivates  the  land,  the  contract 
will  not,  because  of  part  performance,  t>e  taken 
out  of  the  statute.— Id. 

T^nd  was  aold  by  the  sheriff  under  a  mort- 
gage foreclosure,  and  the  owner,  by  contraot 
with  the  purchaser  at  the  foreclosure  sale,  re- 
tained poRseRsion  under  a  parol  lease  for  five 
years.  Held,  that  his  mere  continuing  in  pos- 
gession  was  not  a  sufficient  performance  of  the 
contract  to  talte  tt  out  of  the  statute  of  frauds. 
-Id. 

[n1  The  mere  continuance  of  a  possession  tak- 
en under  a  contract  made  prior  to  an  oral  con- 
tract for  the  sale  of  lands  will  not  take  the 
case  out  of  the  statute  of  frauds.— (Sup.  1SS2) 
Felton  V.  Smith.  84  Ind.  4S.">:  (l.S!>r.)  Waymire 
V.  Waymire,  40  K.  B.  523,  141  Ind.  104. 

[nnl    (Snp.  1882) 

I'art  performauce  of  a  contract  void  within 
the  statute  of  frauds  will  not  entitle  the  party 


to  enforce  the  contract  where  such  a  part  imt- 
fomiance  was  entirely  to  his  advantage,  and  he 
suffered  no  loss  or  inconvenience,  and  parted 
with  no  advantage  or  value  in  the  transaction- 
— Groves  t.  Cook,  88  Ind.  169,  45  Am.  Rep. 
402. 

[o]     (Sup.  18S3> 

A  parol  agreement  by  one  tenant  in  com- 
mon with  her  cotenants,  without  consideration, 
that  she  would  release  and  renounce  her  inter- 
est to  them  each  in  his  respective  piece,  and 
tbey  each  accordingly  made  improvements,  is 
not  taken  out  of  the  statute  of  frauds  in  tbe 
absence  of  any  other  showing  of  part  perform- 
ance.—Switzer  V.  Hauk,  80  Ind.  73. 

[oo]    (Sup.  1SS4) 

Where  the  grantee  in  a  contract  for  tbe 
sale  of  land  went  into  possession  thereof  under 
the  contract,  there  was  a  sufficient  part  per- 
formance to  take  it  out  of  the  statute  of  frauds. 
— I'aulus  v.  Latta,  03  Ind.  34. 

[pj    (Snp.  1884) 

Possession  taken  under  an  oral  contract 
for  the  sale  of  realty  is  part  performance,  with- 
in tbe  meaning  of  the  statute  of  frauds.— Coe 
V.  Johnson.  93  Ind.  418. 

[PP]  (Snp.lSE4) 

Where  a  building  which  is  not  permanrat 
and  is  not  annexed  to  the  freehold  is  Mid  with 
a  right  of  removal,  the  contract,  thongh  verl>al, 
will  Justify  tbe  purchaser.  If  he  has  fully  com- 
plied with  his  contract,  in  entering  and  remov- 
ing it.— Itogera  v.  Cox,  96  Ind.  157,  49  Am. 
Rep.  152. 

[q]  (Sup.  1SS4) 
Where  the  plaintiff,  as  assignee  and  holder 
of  a  certificate  of  sale,  agreed  with  defendants 
to  give  tbem  time  to  redeem  certain  real  estate 
in  controversy  beyond  tbe  year  allowed  by  law 
for  the  redemption,  and  actually  received  of 
tbem  a  certain  sum  in  part  payment  of  the  re- 
demption money,  such  agreement  was  not  with- 
in the  statute  of  frauds,  and  if  it  was  it  could 
not  be  invoked  to  avoid  the  agreement  so  long 
as  plaintiff  retained  in  bis  possession  the  sum 
which  had  been  paid  him. — McMakin  v. 
Schenck,  98  Ind.  201. 

[qql    (Snp.  1885) 

Part  performance  of  an  oral  contract  that 
cannot  be  performed  within  a  jrear  does  not 
take  it  out  of  the  statute.— Wolke  v.  Fleming, 
103  Ind.  lO.^,  2  X.  E.  325,  53  Am.  Rep.  40r>. 

Where  an  oral  contract  not  to  be  perform- 
ed within  a  year  is  fully  performed  on  one 
side  within  a  year,  the  statute  of  frauds  does 
not  apply.— Id. 

[rl  (Sup.  1887) 
A  parol  contract  whereby,  in  consideration 
of  a  wife's  release  of  her  inchoate  interest  in 
her  husband's  land  by  joining  in  a  mortgage 
thereon,  the  mortgagee  agrees  to  purchase  the 
land  at  foreclosure  sale,  and  convey  to  her  a 
certain  part  thereof,  is  not  taken  out  of  the 
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statute  of  Cnadt  hy  the  execudoD  of  the  mort- 
gagf.  DOr  1^  the  contiauaDce  of  her  poasesBion 
.already  ezistins  before  the  agreement— Gnen 
T.  Grotes,  108  Ind.  510,  10  N.  B.  401. 

[rr]  (S»p.l8S7) 

A  private  right  of  way,  tbosgii  it  Is  an 
■caiHDeDt  and  an  ioterest  io  land,  within  the 
■tatnte  of  franda,  may  be  conveyed  by  parol 
■contract  where  immediate  poiisession  is  taken 
ander  it,  and  it  is  constantly  nsed  thereafter, 
constituting  a  part  performance. — Robinson 
T.  Thrailklll,  110  Ind.  117,  10  N.  B.  647. 

in    (Sap.  1SS8) 

PurcluBing,  paying  for,  and  taking  ex- 
rlaMre  possesuoD  by  one  of  two  tenants  in 
romuoD  of  his  co-tenant's  interest,  and  mak- 
isj:  valuable  improvemeDtK  thereon,  takes  the 
rase  out  of  the  statute,  n'here  no  deed  has  been 
eiien,  and  puts  a  subseiiuent  iiurohaser  of  such 
iLierpst  on  inquiry.— I'eck  v.  Williams,  113 
lad.  20(1,  15  X.  E.  270. 

[u]    (Sap.  1890) 

A  parol  agreement  to  compromise  a  claim 
to  land  cannot  be  avoided,  as  within  the  stat- 
iitp  of  frauds,  where,  in  pursuance  thereof,  de- 
fedant  has  conveyed  to  a  trustee  who  has 
qnieted  title  as  against  third  persons,  and  exe- 
cuted a  note  and  mortgage  to  plaintiff  for  his 
interest,  and  then  conveyed  to  defendant  sub- 
ject to  the  mortgage.— Uatfield  t.  Miller,  123 
Ind.  463,  24  N.  E.  330. 

[s»]  <Sbp.  1S90) 

The  statute  prohibiting  the  making  of  con- 
tracts not  to  be  performed  within  one  year  has 
ao  application  to  contracts  which  have  been 
fully  performed  by  one  of  the  parties. — TjOw- 
man  V.  Sheets,  24  N.  E.  351,  124  Ind.  416,  7 
L.  R.  A.  784. 

[t]  (Sap.  1S90) 
On  the  lOth  of  November,  defendant  orally 
agreed  with  plaintiff  that,  if  the  latter  would 
more  on  to  defendant's  farm  and  work  for 
him,  defendant  would  pay  him  a  certain  sum 
per  month,  commencing  on  the  1st  of  March, 
then  next,  and  to  continue  nine  months.  Held, 
in  an  action  for  damages  for  failure  to  furnish 
wort,  that  the  contract  was  within  the  stat- 
ute of  frauds,  as  one  not  to  be  performed  with- 
in a  year,  and  was  void  so  far  as  it  remain- 
ed unexecuted,  and  that  it  was  not  rescued 
from  the  operation  of  the  statute  by  the  fact 
that  plaintiff  moved  his  family  and  effects  on 
to  the  farm ;  it  not  api>earing  that  plaintiff 
either  conferred  any  henelit  upon  defendant  or 
Miftaiaed  any  damage  thereby.— Shumate  v. 
Fariow,  12o  Ind.  33d,  25  N.  E.  432. 

m    (Sap.  1890) 

Where  the  vendees  were  occupying  the 
land,  either  as  tenants  or  as  former  owners, 
there  is  no  sach  taking  of  possession  under  the 
rontract  as  will  avoid  the  statute  of  frauds, 
-Swales  V.  Jackson,  126  Ind.  282,  26  N.  E.  62. 


[u]    (Svp.  18&1) 

Where  the  parties  themselves  put  a  prac- 
tical construction  on  the  contract,  and  the 
premises  are  taken  possession  of  and  occupied 
under  the  lease  by  the  consent  of  both  parties, 
it  should  tie  sufficient  to  take  the  contract  out 
of  the  operation  of  the  statute  of  frauds  where 
the  only  infirmity  in  the  contract  is  the  in- 
sufficiency of  the  description  of  tlie  lands. — 
Weaver  v.  Shipley,  27  N.  IS.  140,  127  Ind.  .I'Jt!. 

The  agreement  as  to  the  boundaries  of 
leased  land  and  its  occupancy  for  four  years, 
with  Hie  knowledge  and  consent  of  the  land- 
lord, is  an  imiH>rtant  element  in  the  partial 
perfonnnncc  relied  on  to  take  It  out  of  the 
statute  of  frauds. — Id. 

The  practical  location  of  the  boundaries  of 
leased  premises,  coupled  with  tlie  aubsetiueut 
possession  of  the  same  by  the  tenants  by  and 
with  the  landlord's  knowledge  and  consent,  is 
a  sufficient  location  of  the  property,  and  takes 
the  contract  out  of  the  operation  of  the  stat- 
ute of  frauds. — Id. 

[uu]    (Snp.  1892> 

Where  plaiotilf  took  posses.'iion  of  land 
under  contract  with  the  owner,  the  takint;  <»f 
possession  being  a  part  of  the  consideration  for 
a  promised  con%-eyance  to  plaintiff,  the  posses- 
sion was  a  part  performance  which  took  the 
case  out  of  the  statute  of  frauds.— Puterbaugti 
V.  Puterbuugh,  30  N.  E.  610,  131  Ind.  288,  Id 
L.  R.  A.  341. 

[vj     (App.  1892) 

Takiag  possession  under  a  parol  lease  of 
part  of  the  premises,  and  paying  rent  for  such 
part,  does  not  take  the  lease  out  of  the  statute 
of  frauds,  so  as  to  give  the  lessee  any  right  to 
the  balance  of  the  premises.— Cooh ran  v.  Ward, 
5  Ind.  App.  8,0.  2»  N.  E.  70r»,  31  N.  E.  081,  SI 
Am.  St.  Rep.  220. 

[TV]    (Snp.  1894) 

W.,  who  had  a  contract  with  C.  for  tlte 
conveyance  of  land,  contracted  with  plaintiff  to 
convey  a  certain  portion  thereof  to  him.  De- 
fendant agreeil  verbally  with  W.  and  plaintiff 
that,  in  consideration  of  the  land  being  con- 
veyed to  him,  he  would  convey  to  plaintiff  said 
portion.  Held  that,  after  the  land  was  conveyed 
to  defendant,  there  was  such  a  part  perform- 
ance as  to  take  his  promise  out  of  the  statute 
of  frauds.— Kuruff  v.  Hudson,  138  Ind.  2S0,  37 
N.  E.  78C. 

[W]     (Sop.  lS9o) 

Allegations,  in  a  complaint  for  the  specific 
performance  of  a  parol  contract  for  the  sale  of 
lands,  that  the  purchaser  "went  into  possession 
of  the  same."  and  that  he  "immediately  entered 
upon,  and  cleared  up,  and  put  buildings  and  oth- 
er valuable  improvemeois  upon,  said  land,"  do 
not  sufficiently  show  that  be  took  possession  un- 
der the  contract,  to  take  the  case  out  of  the  stat- 
ute of  frauds.— Waymire  v.  Waymire,  141  Ind. 
164,  40  N.  E  523. 
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[WW]  (App.l8«) 

Defendant  and  others,  desiring  to  locate 
a  factory  near  C,  agreed  with  an  improvement 
company  to  purchase  a  oamber  of  lots,  at  a  fixed 
price,  from  lands  thereafter  to  be  acquired.  The 
improvement  company  contracted  with  plaintiff 
corporation  for  the  factory,  sold  it  land  on  which 
to  bnild  the  factory,  and  agreed  to  famish  pur- 
chasers for  150  of  the  lots  at  the  prices  agreed 
on  with  defendant  and  the  other  subscribers  to 
the  fund.  Plaintiff  platted  the  land,  and  threw 
it  open.  DefMidant  went  on  (t,  selected  a  lot  by 
ncmber,  and  took  posseBsion  of  it  as  his  choice, 
but  did  not  remain  in  possessioQ,  or  exercise  any 
ownership  over  it.  His  choice  was  recorded  by 
the  secretary  of  the  subscribers'  meeting,  and  the 
lot  withdrawn  from  selection.  Plaintiff  did  not 
thereafter  claim  possession  or  exercise  control 
orer  the  lot,  was  not  present  at  the  subscribers' 
meeting,  and  had  do  knowledge  that  defendant 
had  taken  possession.  The  contract  of  purchase 
gave  defendant  no  right  to  the  lot  until  he  settled 
for  it  and  received  a  deed.  Held,  that  the  posses- 
sion of  defendant  was  not  a  sufficient  part  per^ 
formance  to  take  the  parol  contract  for  the  pur- 
chase of  the  lot  out  of  the  statute  of  frauds.— 
Barnett  v.  Washington  Glass  Co.,  12  Ind.  App. 
G31,  40  N.  E.  llOli. 

[xl    (App.  1885) 

Where  ooe  by  rightfully  going  into  posses- 
sion of  land  as  a  purchaser  has  taken  the  con- 
tract of  purchase  out  of  the  statute  of  frauds, 
equity  will  not  permit  him  to  be  transformed 
into  a  trespasser  and  wrongdoer  at  the  will  of 
the  vendor  or  persons  claiming  under  him. — 
Mowrey  v.  Davis,  40  N.  E.  1108,  12  Ind.  App. 
QSl. 

A  parol  contract  for  the  sale  of  a  growing 
perennial  crop  is  taken  out  of  the  statute  of 
frauds  by  the  purchaser's  entry  on  the  land  with 
the  owner's  consent  to  harvest  the  crop.— Id. 

[zx]  <8np.i8»« 

Where  a  license  to  erect  a  stairway  over  a 
vacant  lot,  for  entrance  to  the  upper  story  of  a 
building  to  be  erected  by  the  licensee  on  ad- 
joining land,  is  to  continue  until  the  erection 
of  a  permanent  stairway,  to  be  constructed 
wiien  the  licensor  buHds,  it  is  performed,  so  as 
to  take  It  out  of  the  statute  of  frauds,  by  tiie 
erection  of  a  building  and  temporary  stairway 
by  the  licensee.— Joseph  v.  Wild,  45  N.  E.  467, 
146  Ind.  249. 

[XXX]    (App.  1S»8) 

M.  and  others  made  a  parol  agreement 
with  an  improvement  company  to  purchase  a 
certain  number  of  lots,  to  be  platted  on  certain 
land.  The  consideration  was  the  location  in 
the  town  of  a  certain  factory.  The  lot  which 
was  to  be  conveyed  to  M.  was  to  be  selected  in 
the  manner  agreed  on  by  him  end  others,  who 
were  parties  to  the  contract.  Such  company 
and  a  glass  company  then  made  a  contract 
whereby  the  latter  agreed  to  locate  a  factory 
on  certain  land,  and  lay  out  a  part  of  the  land 
into  lots,  and  the  improvement  company,  agreed 
to  sell  a  certain  number  of  the  lots  at  an  aver> 


age  price  of  $200  each.  The  glass  company 
performed  the  contract,  and  M.  subscribed  for 
and  selected  one  lot,  and  took  possession.  Hetd^ 
that  tte  statute  of  frauds  did  not  apply  to  an 
action  by  the  glass  company  against  M.  to  re- 
cover the  price  of  such  lot.— Wasbingtim  Glua 
Co.  T.  SlosbBugh,  40  X.  E.  178,  19  Ind.  App. 
105. 

[y]    (App.  109) 

Part  performance  of  a  cwitiaet  that  can- 
not be  performed  by  either  party  within  a  year 
does  not  prevent  Interposition  of  the  statute  of 
frauds  to  an  action  to  enforce  or  recover  dam- 
ages for  the  breach  thereof.— Board  of  Com'rs 
of  Clark  Ounty  t.  Howell,  62  M.  E.  708,  21 
Ind.  App.  495. 

[yy]   (Sap.  1902) 

Where  a  parent  enters  Into  en  oral  con- 
tract with  a  daughter  to  convey  certain  real 
estate  to  her  if  she  will  move  on  the  land,  im- 
prove it,  and  make  a  home  thereof,  and  the 
latter,  with  the  knowledge  and  encouragement 
of  the  parent,  enters  and  continues  In  posseo- 
sion  of  the  land  for  12  years,  and  erects  vain- 
able  improvements  thereon  and  fully  performs 
her  part  of  the  contract,  there  is  sufficient  per- 
formance to  take  the  contract  out  of  the  stat- 
ute of  frauds.— Homer  v.  MxK^mBell,  63  X.  EL 
472,  15S  Ind.  2S0. 

tyyy]  (App.ikb) 

Where  it  was  agreed  that  plaintiff  should 
sell  his  farm  and  purchase  defendant's  the  pro- 
ceeds of  plaintiff's  farm  to  be  paid  to  defend* 
ant  in  addition  to  another  sum,  and  plaintiff 
took  possesion  by  asserting  his  ownership  in 
the  presence  of  the  defendant,  and  paid  de- 
fendant f5(^  and  sold  Us  form,  and  tendered 
the  price  to  defendant  within  the  time  agreed 
on,  there  was  not  a  part  performance  sufficient 
to  take  the  contract  oat  of  Bums*  Rer.  St. 
1901,  f  6629,  prodding  that  contracu  for  the 
sale  of  lands  cannot  be  enforced  nnleaa  in 
writing,  and  signed  by  the  party  to  be  bound. 
—Riley  V.  naworth,  64  N.  E.  928,  30  Ind. 
App.  377. 

The  payment  of  part  of  the  price  of  land 
is  not  such  a  part  performance  as  will  remove 
an  oral  contract  from  the  operation  of  Burns* 
Rev.  St.  1901,  S  6029,  providing  that  no  ac- 
tion shall  be  brought  on  a  contract  for  the  sale 
of  land,  unless  In  writing. — ^Id. 

(>]    (Avp.  IWI) 

A  purchaser  of  land  under  a  parol  eon- 
tract  providing  for  the  execution  of  a  deed  to 
the  land  on  demand  and  payment  of  the  pur- 
chase price,  who  entered  into  and  continued  in 
the  possession  of  the  land  and  made  lasting  im- 
provements, is,  on  complying  with  the  terms 
of  the  contract,  entitled  to  a  deed.— Elsbnry  v. 
8hull,  70  N.  E.  287,  32  Ind.  App.  B56. 

[zz]    (Sop.  1905) 

Where  a  widow  took  actual  absolute  pos- 
session of  every  part  and  interest  in  certain 
real  estate  under  an  alleged  parol  contract  of 
the  heirs  to  surrender  to  her  their  interest  in 
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*consideratioD  of  her  payiog  the  debts  of  the 
estate  out  of  her  separate  property,  which  she 
did,  and  thereafter  condDQed  in  poesession  un- 
dbtorbed  and  made  valoable  improvements  on 
the  laod,  the  contract  was  not  witbio  the  atat- 
Dte  of  fraads.— O'Brien  v.  Knotts,  75  M.  E. 
oW.  165  Ind.  308. 

Uu]    <App.  1909) 

The  payment  of  the  price  of  land  alone  is 
not  ■  Buffident  part  performaace  to  take  the 
transaction  out  of  the  statute.— Garriclr  v.  Gar- 
rick,  87  N.  Bl  686,  43  Ind.  App.  685,  rehearing 
doied  88  N.  E.  104,  48  Ind.  App.  S85b 

Fob  Cases  fboh  Other  States, 

Sex  23  Cent.  Diq.  Prds.,  St  of,  H  287- 

292,  e03,  306-308,  SU,  314,  S18-320, 

322,  325.  326. 
See,  also,  20  Cyc-  PP-  289-293 ;  note,  3  I* 

B.  A.  (N.  S.)  790 ;  note,  63  Am.  Dec.  530. 

1130.  Coutraota  In  part  wlthla  atatnte. 

Contracts  performed  as  to  part  within  statutes, 

see  post,  i  133. 
Contracts  performed  only  as  to  part  not  within 

rtatute,  see  post.  H  130,  337. 

[a]  {Sap.iffn» 
An  agreement  in  the  alternative,  to  con- 
Tej  land,  or,  in  case  of  failure  to  convey,  then 
to  pay  a  sum  of  money,  is  within  the  statute 
of  fraads.  and  must  be  in  writing.  If  it  is  not, 
Brither  brandi  of  it  can  be  enforced,  and  no 
actioD  can  be  maintained  upon  it,  either  for 
dtmages  for  failure  to  convey  or  for  recovery 
of  the  sum  of  money  stipulated.— Mather  v. 
Scoles,  35  Ind.  1. 

lb]  (Sap.  1890) 
Where  there  are  a  number  of  contracts 
nude  at  the  same  time  and  as  parts  of  the 
nme  transaction,  some  of  which  are  within 
tbe  Btatnte  of  fraads,  and  the  others  not,  and 
they  are  of  such  a  nature  that  they  can  reason- 
ably be  considered  aa  separate,  those  which 
IK  not  within  the  atatnte  will  be  enforced, 
tkougfa  the  others  may  fell  within  the  statute. 
— Lowman  v.  Sheets,  24  N.  E.  351,  124  Ind. 
416.  7  L.  R.  A.  784. 

The  owner  of  certain  mares,  by  an  oral 
■sreement.  Bold  a  half  interest  therein  to  de- 
ffndant,  payment  to  be  made  on  or  before  four 
years.  It  was  further  agreed  that  defendant 
■boold  have  possession  and  care  of  all  the 
nares  from  the  time  of  the  agreement ;  that 
they  should  be  kept  for  four  years,  for  breed- 
ing pnrposes  only,  at  the  joint  expense  of  the 
parties,  and  should  not  be  worked  or  sold 
vithin  that  time  except  by  consent.  At  the  end 
of  tbe  four  years,  their  interests  were  to  be 
eqnaL  Beld  that,  though  the  agreement  to 
iftp  the  mares  for  breeding  purposes  for  more 
than  a  year  was  within  the  statute,  the  two 
eoBtracts  were  so  far  separated  from  and  inde- 
pendent of  each  other  that  the  refusal  of  the 
vntdor  to  carry  oat  the  latter  agreement  would 
aot  deprive  defendant  of  liis  rights  under  the 


former,  though  this  contract  would  not  have 
been  entered  into  except  for  tbe  other.— Id. 

Id    (App.  1893) 

Where  a  guardian  who  has  failed  to  ac- 
count for  moneys  received  verbally  promises  to 
hold  them  for  the  ward  and  pay  them  over, 
with  accretions,  and  also  to  make  tbe  ward 
his  heir,  the  fact  that  tbe  latter  promise  is 
within  the  statute  of  frauds  does  not  prevent 
enforcement  of  the  former. — Doan  t.  Dow,  8 
Ina.  App.  324,  35  N.  E.  709. 

W    (Avp.  1SD6) 

A  contract  partly  written  and  partly  ver- 
bal is  a  parol  contract,  and  therefore,  when 
relating  to  tbe  sale  of  land,  unenforceable  by 
reason  of  the  statute  of  ftaud8.--LingemaD  v. 
Shirk.  43  N.  E.  33,  16  Ind.  App.  432. 

Fob  Cases  from  Other  States, 

See  23  Cent.  Dig.  Frds..  St.  of,  ||  280- 

282. 

See,  also,  20  Cy&  pp.  285,  286. 

§131.  Modlfloatlon  of  oontraet. 

Persons  to  whom  statute  is  available,  see  post, 
§  143. 

[a]  (Sup.  1861) 

A.  sold  to  B.  land,  and  took  his  notes  in 
part  payment.  In  consideration  of  a  defect 
in  title,  by  reason  of  the  refusal  of  tbe  grantor's 
wife  to  sign  the  deed,  it  was  agreed  by  A.  that 
only  two  of  tbe  notes  should  be  paid.  Held, 
that  this  agreement  was  valid,  though  not  in 
writing.— Friermood  t.  Pierce,  17  Ind.  461. 

[b]  (Snp.  1881) 

A  written  contract  falling  within  tbe  stat- 
ute of  frauds  cannot  be •  varied  by  any  subse- 
quent agreement  of  the  parties,  unless  such 
new  agreement  is  also  in  writing.— Oarpenter  v. 
Galloway,  73  Ind.  418. 

[c]  (Bap.  1881) 

The  statute  of  frauda  has  no  application 
to  a  suit  to  correct  a  description  in  a  deed, 
though  the  agreement  in  pursuance  of  which  the 
deed  was  made  rested  In  paroL— Morrison  t. 
Collier,  79  Ind.  417. 

[d]  (Sap.  1881) 

There  is  nothing  in  the  statute  of  frands 
which  prevents  a  correction  of  the  description 
of  the  premises  in  a  deed  or  mortgage  of  real  es- 
tate.—Dutch  V.  Boyd,  81  Ind.  146. 

le]     (Sap.  I90I) 

Plaintiffs  purchased  land  under  a  written 
agreement  whereby  they  were  to  divide  the  land 
into  town  lots,  the  purchaser  of  each  lot  to 
give  a  mortgage  to  plaintiffs'  vendor,  and  to  re- 
ceive a  deed  from  him.  When  the  total  sales 
should  equal  the  purchase  price  of  the  tract,  a 
deed  of  the  unsold  lots  was  to  be  made  to 
plaintiffs.  Thereafter  plaintiffs  sued  the  ven- 
dor, alleging  that  an  oral  modification  of  the 
contract  had  been  made,  whereby  the  vendor 
should  accept  In  part  payment  of  tbe  lots  other 
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pieres  of  land;  that  the  Tendor  had  refused  to 
a^pt  property  offered  in  exchange  for  the 
lots.  Held  that,  the  oral  modification  being  a 
modification  of  terms  of  a  contract  required  by 
the  statute  of  frauds  to  be  in  writing,  there 
could  be  no  recover.— Bradley  t.  Harter,  60 
N.  K.  139,  156  Ind.  49». 

[f]     (App.  IMS) 

A  contract,  which,  being  withiu  the  Btat- 
ute  of  frauds,  has  been  made  in  compliance 
therewith,  cannot  be  orally  modified. — Christian 
T.  Highlands,  00  N.  E.  206,  32  Ind.  App.  104. 

W     (App.  1906) 

A  complaint,  showing  a  written  contract 
by  wtiicb  defendant  and  plaintiffs  agreed  to 
piiroliase  coal  lands  under  certain  conditions; 
that  plaintiffs  afterwards  orally  agreed  that  de- 
fendant should  advance  their  Rhare  of  the 
money,  take  the  legal  title  to  the  land,  and 
bold  as  security  until  payment ;  that  plaintifts 
offered  to  repay  said  sum,  but  defendant  refused 
to  accept  or  to  convey  tlieir  interest — counts  on 
a  contract  in  writing  for  the  purchase  of  such 
land,  the  oral  agreement  as  to  payment  iieing 
follateral.— Holliday  T.  Perry,  38  Ind.  App. 
r»8S.  78  N.  E.  877. 

{hi  (App.l90») 

f^ince  a  lease  for  over  three  yean  is  re- 
quired by  Bums'  Ann.  St  1908.  I  7402,  to  be 
in  writing,  ancb  a  lease  can  be  changed  or  modi- 
fied only  by  a  written  inHtmment.— Burgett  v. 
JMeh.  43  Ind.  App.  657,  88  N.  E.  346. 

For  Carfs  from  Otdbe  States, 

Sre  23  Crnt.  Dio.  Fids..  St.  of,  H  2!!S, 
284. 

See.  also,  20  Gyc.  p.  287 ;  note,  4  Ia  B.  A. 
(N.  8.)  980;  note.  100  Am.  Dee.  169; 
note,  Q«  Am.  St.  Bep.  G59. 

{  182.  KMidlmeu  *nd  wUUmcMeaa  to  pev- 
form  eoatnMt. 

Actual   performance  by  tender  of  deed,  see 

post.  8  133. 

[■I    (Snp.  1881) 

An  allseation  that,  under  a  parol  contract 
for  the  sale  of  laud,  plaintiff  tendered  a  war- 
rauty  deed  and  possession,  does  not  show  such 
part  performance  as  will  take  the  case  out 
of  the  statute  of  frauds;  there  being  no  ac- 
ceptance.— Arnold  V.  Stephenson,  79  Ind.  1^. 

[bj    (Sup.  1882) 

One  who  has  paid  part  of  the  purchase 
money  on  a  verbal  contract  for  the  purchase 
of  real  estate  cannot,  by  refusing  to  accept  a 
deed,  recover  back  the  money  paid.— Day  v. 
Wilson,  83  Ind.  403,  43  Am.  Bep.  70. 

M     tSnp.  1882) 

\  parol  contract  for  the  sale  of  land  is  not 
void,  but  only  voidable,  and  is  sufficient  consid- 
eration for  a  promissory  note.  Tf  the  vendor 
show  himself  able  and  willing  to  perform,  he 
can  recover  on  tin*  note.— Scliiermsn  v.  Beckett. 
88  Ind.  r.2. 


[d}    (Snp.  1883) 

Where  a  vendor  offers  to  the  purchaser  or 
fully  secures  to  him  the  title  contracted  for,  be 
is  entitled  to  recover  the  purchase  mtney. 
though  the  contract  was  by  parol. — Stephenson 
V.  Arnold,  89  Ind.  420;  Ayers  v.  Slifer,  Td.  4»3. 

[el     (App.  1898) 

A  vendor  of  land  under  a  parol  contract, 
who  is  able  and  willing  to  perform,  may  main- 
tain  an  action  for  the  piirrhase  money. — Wanh- 
ington  61a»s  Co.  r.  Mosltaugb,  49  N.  E.  ITS, 
19  Ind.  App.  105. 

For  Cases  from  Other  Statks, 

See  23  Cent.  Dig.  Frda.,  St  of.  Si  2Sr,, 

286. 

See,  also,  20  Cyc.  p.  288. 

fl83.  OomtrMti  pevf tinned  ma  to  part 
wltUB  statnte. 

Executed  contracts,  see  post,  f  139. 

Part  performance  in  general,  see  ante,  1 130. 

Possession  under  contract,  see  ante,  {  79. 

[A]    (Snp.  1861) 

A  lease  was  made  for  a  term  coming  with- 
in the  statute  of  frauds,  but  nevertheless  not 
put  into  writing.  The  lessee  executed  two 
notes  for  his  rent,  and,  after  holding  possession 
during  the  full  term,  he  refused  to  pay  the 
notes,  on  the  ground  that  the  contract  could 
not  have  been  enforced  had  either  party  re- 
fused to  perform  bis  part  before  expiration  of 
the  term.  Held  that,  after  conclusion  of  the 
term  and  peaceful  possession  on  his  part 
throughout,  it  was  too  late  for  him  to  avail 
himself  of  this  defense. — Gibson  v.  Wilcoxen,  10 
Ind.  333. 

lb]  (S«p.Utt) 
Where  a  verbal  Mmtract  for  the  convey- 
ance of  real  estate  has  been  eucuted  on  one 
side  by  a  conveyance  of  the  property,  the  prop- 
er action  is  upon  an  implied  promise  nriring 
from  the  plaintiff's  performance,  implied  prom- 
ises not  being  embraced  by  the  statute  of 
frauds;  but  in  such  rase  no  action  can  be 
maintained  on  the  special  contract  itself. — 
Fisher  v.  Wilson.  18  Ind.  133. 

[c]  In  an  action  on  a  Bubscription,  the  com- 
plaint set  out  the  contract,  which  was  as  fol- 
lows :  "Ten  days  after  the  completion  of  the 
I.  &  St.  Ia  Railroad  from  I.  II.  county,  and 
the  running  of  a  train  of  cars  thereon,  I  prom- 
ise to  pay  to  the  order  of  said  railroad  com- 
pany, at  the  Bank  of  D..  the  sum  of  $100. 
without  any  relief  whatever  from  valuation  or 
appraisement  laws.  The  consideration  of  this 
note  is  the  constrnction  of  said  road  as  afore- 
said within  oue-half  mile  uf  the  town  of  P..  and 
the  promise  and  agreement  of  said  company 
that  by  means  of  said  road  and  its  connec-tion« 
the  company  will  mo  trains  through  from  I.  I^ 
within  two  years  from  the  Ist  day  of  Janu- 
ars',  18aft."-dHted  November  25,  18ft8.  and 
signed  by  the  defendant;  anJ  it  averred  ppr- 
fonnance  within  the  time  and  in  the  manner 
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mpntinned.  Hdd,  that  if  the  contract  had  orig- 
inally been  within  the  statute,  and  therefore 
not  binding  on  the  plaintiff,  yet  after  such 
performance  by  the  company  the  maker  could 
not  defend  on  the  t;>*ound  that  he  alone  signed 
the  instrament. — (Sup.  1871)  Straughan  v.  In- 
di.m»i>oiis  &  St.  L.  It.  Co..  38  Ind.  185;  Curtis 
T.  Same.  Id.  222;  Wilson  v.  Same,  Id.  227: 
Kmiaons  v.  Same,  Id,  247 ;  King  v.  Same,  Id. 
2<at:  Swarce  v.  Same.  Id.  271;  Weaver  t.  Same. 
Id.  277;  Nichols  t.  Same,  Id.  279;  Osbom  v. 
Same.  Id.  2H;  Blake  v.  Same.  Id.  323;  Keeney 
T.  Same.  Id.  348;  Girgg  v.  Same,  Id.  :i72 : 
Ilrnt  V.  Same.  Id.  3*3;  Smith  v.  Same,  Id. 
?S&;  WeUham  v.  Sam«,  Id.;  Kave  v.  Same,  Id. 
443:  (1872)  Xewman  t.  Same,  39  Ind.  153. 

(dl  Where  a  deed  is  executed  and  delivered, 
and  posses^MOQ  taken  thereunder,  it  is  no  de- 
fens*-  to  an  action  for  the  price  that  the  prom- 
ise to  pay  therefor  was  in  parol.— (Sup.  1872) 
Oirrfln  t.  Curran.  40  Ind.  47.S :  (1878)  Huston 
T.  Stewart.  &4  Ind.  388;  (1887)  Worley  t.  Sipe, 
111  Ind.  S3S,  12  N.  R.  385. 

Where  a  purchaser  receives  a  eheriffu 
deed,  and  acquires  full  title  and  complete  p08- 
Kssion  of  Iwad,  be  cannot  escape  liability  to 
the  Tender  under  a  verbal  contract  on  the 
groand  that  the  statute  of  frauds  prohibits  the 
enforcement  of  such  contracts  for  the  sale  of 
an  interest  Id  land.— Arnold  v.  Stephenson,  TO 
Ind.  126. 

in  1883) 
Two  out  of  several  co-tenants  orally  agreed 
to  exchange  their  interests  in  definite  por- 
tions of  the  common  estate,  and  made  mutual 
deedst  each  grantee  taking  possession  of  the 
portion  conveyed  to  him,  exclusive  of  his  gran- 
tor, and  made  lasting  improvements  ;  the  agree- 
larnt  being  acquiesced  in  for  14  years.  Held, 
tlut  there  was  sufficient  part  performance  to 
take  the  agreement  out  of  the  statute  of  frauds. 
-SBT^ge  V.  Lee,  101  Ind.  514. 

ICl  (AVP.1M3) 
Bnnu*  Rev.  St.  1901,  f  GG20,  pruhlbiting 
tite  enforcement  of  parol  contracts  for  the  sale 
of  land,  does  not  prevent  an  action  to  enforce  a 
Tendnr'8  lien  on  land  conveyed  pursuant  to  an 
oral  <-ontract'to  exchange.— McCoy  v.  McCoy, 
CO  N.  K  103.  32  Ind.  App.  38,  102  Am.  St. 
Hep.  22:S. 

Foi  Cases  raoM  Otheb  States, 

See  23  Cent.  Dio.  Fids.,  St  of,  if 

29S. 

Fee,  also,  20  Cyc.  pp.  293-295. 

1134.  CoatrMts  performed  only  as  to- 
part  mot  witUu  statute. 

For  Cases  fboh  Otueb  States, 

See  23  Cent.  Dio.  Frds.,  St.  of.  ||  290- 
326. 

See,  also,  20  Cyc.  pp.  205-29S;  note,  27 
Am.  Dec.  745. 


§  137 

i  136.  —  AEreeucMta  aot  to  be  per- 
formed wltltln  OBO  year. 

[a]  (Snp.  1S90) 

In  settlement  of  a  suit  on  two  notes 
against  his  daughter  and  her  husband,  decedent 
promised,  in  consideration  of  their  relinquish- 
ing their  defense,  and  giving  security  for  in- 
terest to  accrue  to  the  time  his  granddaughter 
should  become  21,  to  indorse  the  notes  to  his 
granddaughter,  and  pay  her  $2.CKX)  more  when 
she  arrived  at  that  age.  Hrld,  that  performance 
by  the  others  within  the  year  took  the  prom- 
ise of  decedent  as  to  such  pnyment  of  the 
statute  of  frauds  (Itev.  St.  ISHl.  S  4JX»4),  for- 
bidding suit  on  oral  contracts  not  to  be  per^ 
formed  within  one  year. — Piper  v.  Fosher,  121 
Ind.  407,  23  N.  E.  209.  . 

Fob  Cases  from  Otiieb  States, 

Skb  23  Cent.  Dio.  Frds.,  St.  of,  i  30a 
See,  also,  20  Cyc.  p.  295. 

S  137.  ^—  ABToeiaoKts  relatlas  to  real 
property. 

[al  (Sop.  1878) 
In  an  action  for  the  partition  of  certain 
lands,  one  of  the  defendants  answered,  claiming 
title  thereto  and  setting  up  a  verbal  contract  be- 
tweeu  himself  and  the  former  owner  of  the 
lands,  who  bad  died  lnl«^tate,  by  which  said 
defendant  was  to  board  and  care  for  such  in- 
testate during  her  life,  and  in  consideration 
therefor  said  intestate  was  to  convey  said 
lands  to  the  defendant  or  devise  the  same  to 
him  by  will.  '  It  was  also  alleged  that  the  de- 
fendant had  performed  his  part  of  audi  con- 
tract, and  that  said  intestate  had  put  him  into 
possession  of  the  lands  under  the  same.  Held, 
such  snch  contract  was  not  within  the  statute 
of  frauds.— Mauck  t.  Melton,  64  Ind.  414. 

[b]  (Sap.  18T9> 

The  owner  of  lands  agreed  verbally  with 
his  sons,  then  living  with  him,  that,  if  they 
would  support  him  and  his  wife,  he  would 
convey  to  them.  They  did  so,  the  family  con- 
tinuing to  reside  together.  No  conveyance  was 
made.  The  father  died  intestate.  Held,  that 
the  verbal  contract  was  not  taken  out  of  the 
statute  of  frauds. — Johns  v.  Johns,  07  Ind.  440. 

[c]  (Sap.  1SS6) 

A  parol  agreement  to  treat  a  girl  as  a 
child  of  the  promisors,  and  to  will  her  their 
property,  consisting  of  real  and  personal  es- 
tate, in  consideration  of  services  to  be  performed 
by  her,  is  not  takeu  out  of  the  statute  of  frauds 
by  performance  on  the  girl's  part. — Wallace  v. 
Long,  105  Ind.  522,  5  N.  E.  COG,  55  Am.  Bep. 
222. 

[d]  (Sap.  18SB) 

An  agreement  between  a  father  and  son 
that  the  son  is  to  receive  a  piece  of  land  for 
work  done  for  his  father  is  taken  out  of  the 
statute  hy  the  son  performing  his  part  of  the 
agreement,  being  put  in  possession,  making 
valuable  improvements,  and  holding  the  land  for 
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20  years.— Cutsioger  v.  Ballard,  115  Ind.  93, 
17  N.  E.  206. 

[e]     (Snv.  1891) 

A  verbal  cootract  on  the  part  of  a  wife, 
after  ber  hiuband'e  death,  to  leave  to  an  adopt- 
ed child  all  her  property  at  ber  death,  is  void 
undpr  the  statute  of  frauds,  where  the  prop- 
erty Is  land  and  personalty  exceeding  $50,  and 
performance  on  the  part  of  the  child  is  not 
sufficient  to  take  the  case  out  of  the  statute. 
— Anstin  v.  Davis,  128  Ind.  472,  26  N.  £.  890, 
26  Am.  St  Bep.  456.  12  L.  B.  A.  120. 

Fob  Cases  from  Other  States, 

See  23  Cbnt.  Dia.  Frds.,  St.  of,  H  301- 
326. 

See,  also,  20  Cyc.  pp.  296-21>8. 

1  138.  ContnMta  Implied  hj  law  ox  pmrt 

p«rgor««mc«,  . 

[a]  (Snp.1871) 

Suit  cannot  be  maintained  to  recover  the 
value  of  the  land  orally  agreed  to  be  conveyed 
in  payment  for  services.— Baxter  v.  Kitch,  37 
Ind.  654. 

[b]  (Sup.  1872) 

A  person  who  takes  possession  of  a  tract 
of  land  under  a  contract  of  purchase  that  is 
illegal  and  void  is  liable  for  the  rent  of  the 
premises.— Mattoz  v.  Hightshue,  39  Ind.  03. 

[c]  (Sap.  1881} 

The  implied  promise  to  pay  the  value  of 
property,  arising  where  a  verbal  contract  has 
been  performed  by  the  conveyance  of  the  projH 
erty  bargained  for,  is  not  within  the  statute  of 
frauds.— Arnold  v.  Stephenson,  79  Ind.  126. 

[d]  (Sap.  18S1) 

Defendant  made  a  parol  agreement  to  pay 
plaintiff  "$100  in  growing  timl>er,"  for  which 
he  received  the  consideration,  and  then  he  re- 
fused to  allow  the  trees  to  be  cut.  Held,  that 
plaintiff  could  recover  $100  as  damages.— Terrell 
V.  Frazier,  79  Ind.  473. 

[e]  (Snp.  MS2) 

An  action  to  recover  the  Talue  of  lands 
conveyed  in  performance  of  an  oral  contract 
whereby  defendant  was  to  convey  other  lands 
in  payment,  and  which  he  refuses  to  execute,  is 
not  an  action  on  a  contract  within  the  meaning 
of  the  statute  of  frauds.— Jarboe  v.  Severin, 
85  Ind.  49a 

Where  damages  cannot  be  recovered  for 
breach  of  an  agreement  because  of  the  statute 
of  frauds,  a  party  to  it  who  has  performed  his 
part  must  in  an  action  at  law  recover  upon  an 
agreement  implied  by  the  law  from  the  facta. 
-Id. 

Lf]  Where  labor  and  services  are  rendered  un- 
der a  contract  void  under  the  statute  of  frauds, 
a  recovery  may  be  bad  on  a  quantum  meruit. 
—(Sup.  1885)  Wolke  v.  Fleming,  103  Ind.  105, 

2  N.  E.  325,  53  Am.  Bep.  495;  (1886)  Wallace 
V.  Long,  105  Ind.  522.  5  N.  E.  666,  55  Am. 
Bep.  222. 


[g]  (S11P.18S3) 

One  who  has  transferred  property  under 
a  contract  voidable  under  the  statute  of  frauds 
may  recover  the  value  of  the  property  under 
quantum  valebat. — Wolke  v.  Fleming,  103  Ind. 
105,  2  N.  E.  325,  53  Am.  Rep.  495. 

[h]  (Sap.  1889) 

A  parol  agreement  to  devise  a  farm  In  con- 
sideration of  support  for  life,  though  void  un- 
der the  statute  of  frauds,  is  snflScient  founda- 
tion for  a  claim  ^^inst  the  promisor's  estate 
after  his  death  for  the  value  of  the  support 
rendered.— Schoonover  v.  Vachon,  121  Ind.  3, 
22  N.  E  777. 

[I]  (8np.l8>l) 
Where  plaintiff  served  the  decedent  under 
an  agreement  that  he  would  make  proper  pro- 
vision in  his  will  for  her  as  compensation,  and 
he  fails  to  do  so,  and  the  contract  is  void  un- 
der the  statute  of  frauds,  she  can  recover  on  a 
quantum  meruit.— Miller  t.  Eldridge,  126  Ind. 
401,  27  N*.  E.  132 ;  Taggart  v.  Tevanny,  1  Ind. 
App.  330,  27  N.  E.  511. 

Ul  (App.  1892) 
Where  an  agreement  for  contlnuons  serv- 
ices for  a  long  period  of  time  is  fully  performed 
by  the  party  rendering  the  services,  he  will  not 
tie  left  without  remedy  on  the  ground  that  tlw 
contract  is  within  the  statue  of  frauds.— Knight 
V.  Knight,  33  N.  E.  456,  6  Ind.  App.  208. 

[k]  (App.  t8S4) 
A  recovery  may  be  had  for  services  ren- 
dered under  a  void  parol  agreement  to  convey 
or  devise  land,  in  consideration  thereof,  on  a 
qnantum  meruit,  and  evidence  of  the  promise 
is  admissible  to  r^t  the  presumption  that  sudi 
services  were  rendered  gratoitously.~Kettry  t. 
Thumma,  9  Ind.  App.  498,  36  N.  E.  919. 

[1]  (App.  IMS) 
Where  services  are  rendered  on  an  oral 
agreemmt  to  make  provision  for  the  servant 
by  will,  and  the  employer  dies  without  making 
such  provision,  the  servant  may  recover  the 
value  of  his  services  from  the  estate  on  a  quan- 
tum meruit,  though  the  promise  itself  is  with- 
in the  statute  of  frauds.— Onllett  v.  Onllett,  63 
X.  E.  782,  28  Ind.  App.  670. 

[m]   (App.  UOS) 

Where  a  parol  contract  to  eoavtj  land  in 
consideration  -  of  personal  services  was  nnen- 
forceable  because  of  the  statute  of  frauds,  and 
the  party  receiving  the  services  died  without 
conveying  the  lands,  the  servant  could  recover 
the  valne  of  the  services  on  a  quantum  meruit 
against  decedent's  estate.— Flowers  t.  Poorman, 
43  Ind.  App.  528,  87  N.  B.  1107. 

Fob  Cases  fboh  Otheb  States, 

See  23  Cent.  Dig.  Frds..  St.  of,  SS  327- 

333  ;  49  Cent.  Dig.  Wills,  8  177 
See,  also,  20  Cyc  pp.  288-301;  note.  105 
Am.  8t.  Bep.  793-798. 
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I  139.  OmtvMtB  ooMplvtaly  vmrfmned. 

[a]  (Sup.  18fi6) 

If  the  purchaser  at  an  execndon  sale,  on 
bidding  off  the  land,  pars  the  purchase  money, 
and  the  sheriff  fails  at  the  time  to  make  the 
Dote  or  memorandum,  but  during  the  lifetime 
of  the  execution  executes  a  deed  pursuant  to 
the  sale,  which  the  vendee  accepts,  the  sale  is 
valid,  and  the  vendee's  title  cannot  be  impeach- 
ed.—Iladden  T.  Johnson,  7  Ind.  394. 

[b]  (8«».18») 

Where  the  money  was  not  paid  at  the  time 
of  a  sheriff's  sale,  but  the  party  subsequently 
completed  the  sale  by  the  payment  of  the  mon- 
ey and  the  delivery  of  the  certificate,  and  no 
new  rights  of  third  parties  had  Intervened,  the 
sale  became  valid  so  far  as  it  ml^t  have  been 
affected  by  the  statute  of  frauds.— Elston  v. 
Castor,  101  Ind.  426.  51  Am.  Rep.  754. 

[e]  IBwp.  18S5> 
Full  performauce  of  a  verbal  contract  for 
the  sale  of  goods,  the  price  of  which  amounts 
to  $30  or  more,  takes  the  contract  out  of  the 
operation  of  the  statute  of  frauds.— Hlnkle  v. 
Fisher,  104  Ind.  84,  3  N.  E.  624. 

bx]     (Sap.  1886) 

Where  a  contract  for  the  sale  of  land  is 
so  far  executed  as  to  deliver  a  deed  upon  con- 
dition, it  is  taken  out  of  the  statute  of  frauds 
when  the  condition  is  fully  performed. — Mc- 
Casland  v.  £tna  Life  Ins.  Co..  106  Ind.  130, 
»  N.  E.  110. 

[d]  (Sup.  ISSl) 

The  statute  of  frauds  does  not  apply  to 
executed  contracts. — Anderson  School  Tp.  v. 
Milroy  Lodge  Free  &  Accepted  Masons,  No. 
139,  130  Ind.  108,  29  N.  E.  411,  30  Am.  iSt. 
Rep.  206. 

[e]  (App.  1893) 

An  executed  parol  agreement  for  the  con- 
striction of  a  ditch  across  one  man's  land,  to 
drain  the  land  of  another,  creates  an  easement 
sppartenant  to  the  latter  tract  of  land.— Steinke 
T.  Bentley,  6- Ind.  App.  663,  34  N.  E.  97. 

m  (Avp.  1M6) 
Where  plaintiffs  and  defendant  agreed  in 
writing  to  buy  lands,  and  plaintifh  borrowed 
from  defendant  their  part  of  the  money  with 
which  to  pay  therefor,  and  such  lands  were  so 
bought  and  paid  for,  such  contract  was  fully 
performed;  such  borrowed  money  in  legal  ef- 
fect being  theirs.- HoIIiday  v.  Perry,  38  Ind. 
App.  588,  78  X.  E.  877. 

[g]    (App.  1907} 

A  parol  contract  bound  one  to  purchase 
real  estate  and  convey  the  same  to  another. 
The  latter  did  not  pay  any  part  of  the  price 
and  the  former  did  not  make  the  conveyance, 
but  sold  the  land  to  a  third  person.  Held  not 
to  show  performance  taking  the  contract  out 


of  the  statute  of  frauds.— Collins  v.  Qreen,  40 
lad.  App.  630,  82  N.  E.  932. 

FoH  Cases  fbou  Othsb  States, 

See  2*3  Cent.  Dig.  Frds.,  St.  of,  Si  334r- 
341;   21  Cent.  Diq.  Execution,  f  139; 
32  Cent.  Dig.  Land.  &  Ten.  |  68. 
See,  also,  20  Cyc.  pp.  302-304. 

S  141.  Comtraota  mm  croud  of  dtfonM* 

U]    (Bap.  18S2) 

After  a  sealed  note  had  been  executed  and 
delivered,  a  third  person  wrote  a  guaranty 
thereon  in  consideration  that  the  maker  deliver 
to  the  guarantor,  canceled,  another  note  made 
by  the  guarantor  in  favor  of  the  maker  of  the 
sesled  note;  the  payee  of  the  sealed  note  agree- 
ing at  the  time  to  accept  the  guarantor  as  his 
debtor  in  lieu  of  the  original  maker.  Held,  that 
this  arrangement,  being  void  under  the  statute 
of  frauds  as  an  attempt  to  alter  the  effect  of  the 
written  guaranty  by  parol  evidence,  could  not 
be  shown  in  an  action  by  the  payee  of  the  seal- 
ed note  against  its  maker.— Smith  t.  Stevens, 
3  Ind.  332. 

[b]  (S«p.  IS61) 

Where  one  agrees  with  a  mortgagor  to 
purchase  the  land  at  the  sale,  promising  to  al- 
low the  former  to  redeem,  but  fraudulently  fail- 
ing to  give  a  written  instrument  evidencing 
such  promise  until  too  late  to  prevent  the  sale, 
the  conveyance  to  the  purchaser  will  be  set 
aside,  and  possession  given  the  mortgagor;  the 
statute  of  frauds  not  being  a  defense  in  such  a 
case.— Arnold  v.  Cord,  16  Ind.  177. 

[c]  (Sup.  1865) 

In  an  action  by  a  minor  to  recover  for 
work  and  labor,  the  defendant  cannot  avail  him- 
self of  an  oral  contract  with  the  plaintiff's 
mother  for  the  plaintiff's  services,  on  certain 
terms,  until  he  became  of  age.  The  contract, 
not  being  in  writing,  is  not  a  contract  of  ap- 
prenticeship,  and  is  void  by  the  statute  of 
frauds,  as  not  to  be  performed  within  a  jrear. — 
Tague  V.  Ilayward,  23  Ind.  427. 

Fob  Cases  fbou  Otueb  States, 

See  23  Cent.  Dig.  Frds..  St.  of,  |  343. 
See,  also,  20  Cyc.  pp.  SOi,  305. 

1 142.  Ooatvmcts  M  (roaad  for  oqnltaUo 
reUef. 

Contracts  as  ground  of  defense,  see  ante.  §  141. 
Recovery  of  money  paid,  see  ante,  S 

[a]    (Sop.  188S) 

A  parol  agreement  to  devise  a  farm  in  con- 
sideration of  support  for  life,  though  void  un- 
der the  statute  of  frauds,  is  sufficient  founda- 
tion for  a  claim  against  the  prmnisor's  estate 
after  his  death  for  the  value  of  the  support 
rendered.— Schoonover  v.  Yachon,  121  Ind.  3,  22 
N.  R  777. 
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[b]  (App.l892) 

A  husband  died  without  fulfilling  his  con- 
tract to  convey  to  his  wife  land  in  consideriition 
of  her  joining  him  In  deeds  to  ottier  tandfi 
owned  by  him.  i/eW  that,  though  the  contract 
18  within  the  statute  of  frauds,  the  wife  can 
recover,  from  the  husband's  estate,  the  eouBid- 
eration  received  by  him,  which  is  the  value  of 
her  interest  in  the  land  which  she  joined  in  con- 
veying.—Worth  V.  I'atton,  a  lad.  App.  272,  31 

X.  B.  ii;to. 

[c]  (8ap.lW7) 

IMaintiff  id  a  suit  to  redeem  from  a  mort- 
gage  cannot  iiitpn*ose  the  statute  of  frauds  to 
cut  off  equitable  defenscD.— Ferguson  v.  Boyd, 
100  Ind.  .",37,  SI  N.  K.  71,  82  X.  E.  lOW. 

Fob  Cases  fbom  Otiieb  Stati::^^, 

See  23  Cent.  Dig.  Frds.,  Sr.  of,  i  343 ; 

22  Cent.  Dig.  Ex.  &  Ad.  gs  73U,  737. 
8ce,  also,  20  Cyc.  pp.  304.  Wo. 

S  143.  PeTiont  to  whom  statate  ii  aTail- 

able. 

[a]  (Sail.  183i) 

The  owner  of  personal  property  sold  It 
while  in  transit  to  plaintiff  to  whom  ihp  carrier 
delivered  it.  The  properly  having  been  tlam- 
HKvil  in  »hipiiieut,  plaintiff  brotiglit  suitngninHt 
the  earrier  fur  damages.  Udd,  that  plaintiff 
<-<)iild  n^it  reeuver,  the  sale  l>eing  for  more  than 
without  proof  of  writing,  or  payment  of 
the  pun-huse  price,  or  constructive  delivery. — 
I^aw  V.  Hatcher,  4  Blackf. 

[b]  <8a|i.  1873) 

ritiiutiff  allegL'd  that  defendant,  as  agent 
of  plaintiff,  sold  certain  real  caiule  and  re- 
ceived money  therefor,  but  failed  to  aerount, 
and  also  charged  him  with  a  balance  due  fi'r 
personal  property  sold  by  him.  Hfid,  that  an 
answer  that  the  contract  for  tlif  siUc  of  the 
land  was  not  in  writing  was  no  defense.— Fer- 
guson T.  Ramsey,  41  Ind.  511. 

[c]  (Sap.  1S80) 

A  ercditor  cannot  nttacfc  a  conveyance  by 
his  debtor  on  the  ground  that  the  delitur's  ob- 
ligation to  convey  arose  out  of  an  agreement 
which  was  void  under  the  statute  of  frauds. — 
Brown  T.  RaM'Iings,  72  Ind.  o05. 

[d]  (Sup.  ISSl) 

AVhere  a  deed  incorrectly  describes  the 
land  intended  to  be  coni'eyed,  and  a  creditor  of 
the  grantor  has  levied  thereon,  he  cannot  inter- 
pose tile  statute  of  frauds  in  a  snit  against 
him  and  the  grantor  to  correct  the  deed;  the 
right  to  plead  the  statute  being  pfrsoiiat  to 
the  contracting  parties. — Morrison  v.  Collier. 
70  Ind.  417. 

[el     (Sup.  1882) 

A  creditor  seeking  to  subject  to  sale,  prop- 
erty sold  to  another  by  the  debtor  in  good  fntih 
cannot  avoid  the  sale  on  the  ground  ilial  ilu- 
crinlract  was  not  evidenced  as  requirfd  by  llio 
statute  of  frauds.— Dixon  V,  Dnlie,  Ho  Ind.  43* 


[f]     (Sap.  18S2> 
The  statute  of  frauds  is  available  as  a  de- 
fense only  to  the  parties  to  the  coiilract,  and 
not  to  a  stranger.— Cool  t.  Peters  Box  &  Lum- 
ber Co.,  87  Ind.  531. 

[si   (Bap.  1883) 

In  an  action  by  a  lessee  agaisat  a  prior 
lessee  of  the  same  land,  who  has  kept  plain' 
(iff  out  of  possession,  neither  party  can  avail 
himself  of  the  fact  that  the  other  party's  leaw 
Is  not  in  writing.— Boyce  t.  Graham,  SI  Ind. 
420. 

Ih]    (Sop.  1884) 

A  life  insurance  company,  having  been  sued 
by  a  bencfieiarj-  who  has  procured  insuruo<-e  on 
the  life  of  his  debtor,  cannot  raise  the  question 
whether  the  contract  by  which  the  indebted- 
ness wns  created  was  sufficient  under  the  stat- 
ute of  fraudf. —North  Western  Mut.  I.ife  In^ 
Co.  T.  Hcimann,  03  Ind.  24. 

[1]  The  defense  of  the  statute  of  fraudit  is 
personal  and  can  only  be  relied  on  by  the  par- 
tics  or  their  privies, — (Sup.  lfiST>)  Savage  v, 
I.ee,  101  Ind.  .514;  aSHTt)  Bodkin  v.  Merit.  H>J 
Ind.  29,^.  1  N.  E.  *j2o;  (ISSfl)  Burrow  v.  Terre 
Haute  &  L.  R.  Co.,  107  Ind.  4.12.  8  X.  E.  167. 

IJ]  (Sap.  1886) 
A  creditor  cannot  compel  his  debtor  to 
t  avoid  an  oral  contract  by  pleading  the  defense 
of  the  statute  of  frauds,  nor  can  a  creditor 
plead  such  a  defense  for  the  debtor;  and  the 
fact  that  an  agi-eeuient  to  take  a  life  estate  in 
lieu  of  that  given  by  law,  made  by  a  husband 
with  his  wife,  was  an  oral  one  does  not  dfsin)y 
the  rights  of  the  children  as  against  the  hus- 
band's creditors. — Wl'ight  T.  Jones,  105  Ind.  17, 
4  X.  E.  281. 

[h]    (Sup.  18SS> 

It  does  not  He  In  the  mouth  of  a  third  per- 
son to  set  up  the  statute  of  frauds  in  order  to 
defeat  a  contract  which  the  parties  thcmselvefl 
have  fullj"  exei-uted.— Peck  v.  M''iniani8,  15  X. 
E.  270,  113  Ind.  250. 

[1]    (Sap.  1892) 

A  creditor  cannot  tftke  advantage  of  the 
statute  of  frauds  in  order  to  avoid  a  sale  of 
lands  made  by  the  debtor,  although  the  latter 
might  have  done  so  hod  he  ele^'led. — Old  Xat 
Bank  of  Evansville  v.  Fliidley,  31  X.  E.  62,  131 
Ind.  225. 

[m]    (Sap.  1894) 

Parties  to  contracts  and  their  privies  can 
alone  take  advantage  of  the  fact  tbat  a  con- 
tract is  invalid  under  the  statnte  of  frauds.  A 
third  person  cannot  make  the  statute  of  frauds 
available  to  overthrow  a  transaction  between 
other  persons.  The  defense  of  this  statute  Is 
purely  a  personal  one,  and  cannot  be  made  by 
strangers.— Jackson  x.  Stanfield,  'Mi  N.  E.  345, 
37  X.  E.  14.  137  Ind.  592,  23  L.  R.  A.  58S. 

One  who  by  conspiracy  prevents  another 
from  carrying  out  a  contract  with  a  third  perwa 
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nnnot  plead  that  snch  coDtraet  was  within  the 
KtatDte  of  (rands.— Id. 

(nl    (App.  1903) 

Under  the  provisions  of  the  statute  of 
frauds  (Bums'  Rev.  St.  1901,  S  WiHj),  a  sale 
of  personal  property  without  delivery  is  pre- 
sumptively void  only  as  against  creditors  of  the 
vendor  and  purchasers  in  good  faitb.—Wamer 
V.  Warner,  GO  N.  E.  TOO,  30  Ind.  App.  578. 

[0]     (Svp.  1906) 

A  creditor  cannot  object  to  a  conveyance 
as  fraudulent  merely  because  made  in  perform- 
ance of  a  contract  within  the  statute  of  frauds; 
8ucb  contract  not  bein^  void,  and  the  defense 
of  the  statute  being  personal  to  the  party  to  tlie 
wntract.— Cannon  v.  Castleman,  73  N.  B.  680. 
104  Ind.  343. 

Fob  Cases  fbou  Otueb  States, 

.See  23  Cest.  Dig.  Frds.,  St.  of,  U  344- 
300;   21  Cent.  Dio.  Kxecution,  |  121. 
See,  also,  20  Cyc.  pp.  300-308 ;  note,  18  U 
Jj.  A.  142 ;  note,  127  Am.  St  Rep.  7oU. 


1 144.  Waiver  of  bar  of  ttatnte. 

W    (Sup.  1870) 

Plaintiff,  defendant,  and  a  third  person 
piinhssed  real  estate  as  tenauts  in  common, 
and  in  consideration  therefor  verbally  agreed 
to  pay  their  vendor's  certain  note.  AVlieu  aaitl 
note  fell  due,  it  was  renewed  by  all  said  «ran- 
tm,  and  upon  a  second  renewal  it  was  siffncd 
only  by  plaintiff  and  said  third  person.  This 
n<ite  wos  afrerwards  paid,  two-thirds  by  plain- 
tiff and  one-tbird  by  the  third  grantee.  I'lain- 
liff  then  brought  action  against  defendant  for 
n  contribution,  firld,  that  evidence  was  admis- 
sible to  show  the  parol  agreement  to  pay  the 
vendor's  note,  as  whatever  objection  defendaut 
miKbt  have  made  under  the  statute  of  frauds 
was  removed  by  his  becoming  a  party  to  the 
first  renewal  note.— Boulden  Scircle,  34  Ind. 
GO. 

[b]  (Snp.  1S9S) 

Since  under  Rev.  St.  iRRt,  {  5117,  a  wife 
isHiider  digability  to  enter  Into  an  executory  con- 
tract for  the  Bale  of  her  land,  except  by  written 
i'niiirttct  in  which  her  husband  joins,  no  aets  or 
rcpn-wntations  by  her  can  estop  her  from  asscrt- 
ihk  the  invaliditj-  of  a  parol  contract  for  the  sale 
of  iier  land  eiitt*red  into  by  ber  husband  as  her 
agent.— Percifield  v.  Black,  31  N.  E.  OOo,  132 
Ind.  384. 

[c]  (App.  IMS) 

The  repndiatloa  of  a  contract,  invalid  un- 
der the  statute  of  frauds,  Is  sufficient  whether  a 
Kood  reason,  a  wrong  reason,  or  no  reason  be 
^ren  therefor.— Porter  t.  I^tterson,  42  Ind. 
App.  404,  85  N.  E.  7»7. 

Fob  Cask  fbok  Othkk  States, 

See  23  Cent.  Dio.  Frds.,  St  of.  |  351 ;  44 
Cewt.  Dio.  Spec.  Pert  f  119. 

See.  also,  20  Cyc.  p.  308. 


aC  PI.EADinO.  EVIDENCE,  TRIAL, 
AKD  BEVIEW. 

§145.  Pleadinc  oomtract  or  tranaaotiam 
wltUM  Btatate. 

Fob  Cases  fbom  Otheb  States, 

See  23  Cent.  Dig.  Frds.,  St  H 
350. 

See,  also,  20  Cyc.  pp.  SOS-316. 

i  146,  — —  As  eaase  of  action  lu  (en- 
evaL 

[a]    (Snp.  18S1) 

Where  a  complaint  for  breach  of  a  parol 
contract  alleges  that  the  contract  was  to  con- 
tinue for  a  reasonable  time,  the  fact  that  such 
allegation  is  followed  by  the  words,  "that  is  to 
say.  for  the  period  of  three  years,"  does  not 
render  the  complaint  demurrable  as  showing 
a  contract  within  the  t<tatute  of  frauds.— Ni- 
.tgara  Fire  Ins.  Co.  v.  Greene.  77  Ind.  GOO. 

For  Cases  fbou  Otheb  States, 

See  23  Cent.  Dig.  Frds.,  St  of,  S8  352, 

3r(5-3r(7. 

See,  also,  30  Cyc  p.  308. 
§  14T.           As  crowid  of  defaase. 

[a]  (Sap.  1873) 

Where  a  contract  for  the  sale  of  personal 
property  of  the  vaUie  of  over  $.~i0  Is  pleaded  in 
defense,  and  the  memorandnm  thereof  is  insuffi- 
cient under  the  statute,  and  it  is  prayed  by  de- 
fendant that  the  memorandnm  be  reformed  bo 
as  to  express  the  real  agreement  of  the  parties, 
it  is  not  error  to  strike  out  such  plea,  where 
it  is  also  alleged  that  a  payment  was  made  of  a 
part  of  the  purchase  price,  because  the  pay- 
ment authorized  parol  proof  of  the  contract, 
and  reformation  was  not  necessary.— Baiter  t. 
Pamibrongfa,  43  Ind.  240. 

Fob  Cases  from  Other  States, 

See  23  Cent.  Dig.  Frds.,  St  of,  ^  352, 
358. 

1 148.           Writinc  or  other  eoaapllanea 

with  statute. 

Ik]  (Sup.  im) 

The  promise  of  an  administrator  to  pay  a 
debt  of  the  intestate  neeil  not  be  averred  in  the 
declaration  to  he  in  writing;  the  statute  of 
frauds  applying  to  the  proof,  and  not  to  the 
declaration.- Mills  v.  Kuykendall,  2  Blackf.  47. 

[b]  (Snp.  1S16) 

A  sheriff's  notice  of  an  intended  motion 
against  a  purcba«er  of  laud  on  execution  to  re- 
coier  the  piirclinae  money  need  not  state  that 
the  contract  was  in  writing. — Hunt  v.  Gregg. 
8  Blackf.  103. 

[cl  Where  by  the  statute  of  frauds  it  is  reii- 
ulsite  that  the  rtrntract  sued  on  should  be  in 
writing,  the  declaration  need  not  aver  that  it 
was  bo;  the  provisions  of  the  statute  affecting 
only  the  rules  of  evidence,  and  not  those  of 
pies  ding.— (Sup.  185.1)  Bailey  v.  Ricketts,  4  Ind. 
488;  (1854)  Slilter  r.  Upton,  6  Ind.  53. 
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[d]  (Snp.  UU) 
At  comraon  law,  eren  where  the  statute  of 
frauds  required  a  contract  to  be  In  wrftlDR,  and 
it  actually  was  so,  it  was  not  necessary  that  a 
copy  of  tbe  writing  should  be  made  a  part  of 
the  declaration,  nor  that  the  declaration  should 
aver  that  the  contract  was  in  writing.— Booker 
V.  Ray,  17  Ind.  522. 

[el     (8«p.  1862) 

Where  a  pleading  sets  up  an  agreement 
which  the  statute  of  frauds  requires  to  be  In 
writing,  either  the  agreement,  a  copy  thereof, 
or  ao  excuse  for  not  furnishing  either  must  be 
gives.— Estep  v.  Burke,  19  Ind.  87. 

m  (8nP.  1866) 
As  the  statute  of  frauds  operates  as  a  rule 
of  evidence,  and  not  as  a  rule  of  pleading,  it 
is  not  necessarj-,  in  an  action  upon  a  contract 
for  the  sale  of  goods,  which,  though  not  in 
writing,  has  been  rendered  valid  by  a  part  pay* 
ment  or  by  delivery  to  aver  in  the  complaint 
the  receipt  by  the  purchaser  of  the  part  of  tbe 
property,  or  the  giving  by  him  of  aomething  in 
earnest  or  in  part  payment.— Harper  v.  Miller, 
27  Ind.  277. 

[g]     (Sap.  1877) 

A  contract  not  alleged  to  be  in  writing 
will  be  presumed  to  be  by  parol,  and,  if  to  an- 
swer for  tbe  debt  of  another,  to  be  within  the 
statute  of  frauds.— lAQgford  T.  Freeman,  60 
Ind.  46. 

[h]  It  will  be  presumed,  in  the  absence  of 
any  contrary  allegation  or  shoiving  in  a  plead- 
ing setting  up  an  agreement  which,  if. not  in 
writing,  would  be  within  the  statute  of  frauds, 
that  such  agreement  rested  in  parol.— (Sup. 
1879)  Carlisle  v.  Brennan,  67  Ind.  12;  (1870) 
Suman  v.  Springate,  Id,  115;  (1805)  Waymire 
V.  Waymire,  141  Ind.  164,  40  N.  E.  523;  (App. 
1902)  Grafton  v.  Carmichael,  64  N.  B.  627,  29 
Ind.  App.  320;  (10O4)  Yoe  v.  Newcomb,  33 
Ind.  App.  615,  71  N.  E.  256. 

[i]  (Sup.  1S7S) 
A  complaint  upon  a  parol  contract  for  the 
sale  of  goods,  which  is  within  1  Rev.  St.  1876, 
S  7.  must  set  out  some  of  the  exceptions,  or 
it  win  be  demurrable.— Krobn  t.  Bantz,  68  led. 
277. 

[jl  Where  a  contract  in  relation  to  land  is  de- 
clared on,  and  not  stated  to  have  been  in  writ- 
ing, it  will  be  presumed  to  bave  been  in  parol.— 
(Sup.  1879)  Baynes  v.  Chastain,  68  Ind.  37G; 
(1882)  Jarboe  t.  Severin,  85  Ind.  496. 

[k]  (Sap.  1881) 
An  instrument  to  secure  performance  of 
an  agreement  to  convey  land  was  sued  upon  as 
a  contract.  Its  terms  were  not  stated,  and,  for 
all  that  appeared,  it  might  have  been  a  parol 
agreement.  H^d,  that  the  statute  might  be 
successfnlly  pleaded. — Pulse  t.  Miller,  81  Ind. 
190. 


Cn  <S«p.igB7) 
Where  plaintiff  in  an  action  to  tectmr 
the  ralne  of  land  agreed  to  be  conveyed  by  de- 
fendant to  plaintiff  in  consideration  for  a  deed 
of  other  land,  executed  by  plaintiff  to  defend- 
ant, failed  to  allege  that  the  agreement  was  in 
writing,  it  will  be  presumed  to  have  been  by 
parol,  and  therefore  within  the  statute  of 
frHuds.— Lowe  v.  Turpi*?.  1*7  Ind.  <S2,  44  N. 
B.  25,  47  N.  E.  150,  37  L.  R.  A.  233. 

[m]  (App.l«|T> 

Where  a  pleading  does  not  allege  whether 
a  contract  is  in  writing,  and  it  is  required  to  be 
in  writing  by  the  statute  of  frauds,  it  ia  pre- 
sumed to  be  in  writing.— Boca  t.  Hinkie,  48  N. 
El  383,  18  Ind.  App.  509. 

[n]    (Sap.  iVJZ) 

Where  the  complaint  in  a  suit  for  the 
specific  performance  of  a  contract  to  convey 
land  does  not  state  whether  the  contract  is  in 
writing  or  oral,  it  will  be  presumed  to  be  oral. 
—Homer  t.  McConnell,  03  N.  B.  472,  158  Ind. 
2S0. 

[0]     (App.  1903) 

Where  no  written  contract  for  a  sale  of 
land  is  pleaded,  the  presumption  is  that  the 
contract  was  oral.— McCoy  v.  McCoy,  69  N.  B. 
193,  32  Ind.  App.  38,  102  Am.  St.  Rep.  223. 

[p]    (Sap.  1906. 

A  complaint  seeking  to  recover  for  the 
breach  of  a  contract  to  convey  land  alleged 
that  the  land  was  described  as  "120  acres  of 
land  more  or  less,  owned  by  H.  of  Dana,  Ind.. 
and  located  abont  three  miles  west  of  Winamar. 
Pulaski  county,  Ind.,  In  sections  17,  18,  town- 
ship 30  N.  of  range  2  W."  Held,  that  this  de- 
scription was  prima  facie  auffiraent,  and  the 
complaint  need  not  allege  that  defendant,  11.. 
had  oDly  one  tract  answering  such  d^ription: 
but  if  be  in  fact  had  more  than  one  tract  an- 
swering tbe  description,  thereby  destroying  tbe 
means  of  identifying  the  property,  it  was  a 
matter  of  defense.- Howard  r.  Adkina,  167  Ind. 
184,  78  N.  E.  665. 

[q]  (App.  IMS) 
In  an  action  to  foreclose  a  mortgage  against 
the  mortgagor  and  his  grantees,  who  were  mere- 
ly alleged  to  have  "assumed  to  pay  the  mort- 
gage," tbe  contract  by  which  the  assumption 
was  made  not  being  alleged  to  have  been  in 
writing,  it  must  not  be  presumed  that  it  was  a 
parol  contract,  and  not  a  part  of  the  deed  to 
them.- Southern  Indiana  Loan  &  Savings  Inst. 
T.  Roberts,  42  Ind.  App.  653,  86  N.  E.  490. 

tr]     (App.  1910) 

A  complaint  for  the  contract  price  of  goods 
sold,  exceeding  the  value  of  $50,  should  sbow 
that  the  contract  was  in  writing,  in  compliamv 
with  the  statute  -of  frauds  (Barns'  Ann.  St. 
1908,  S  74lK)).— Fen n- American  Plate  Glass  Co. 
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T.  Ilanbaw,  Fuller  &  Goodwin  Co..  90  N.  E. 
1047. 

For  Cases  trou  Othzb  States, 

8ek  23  Cert.  Dig.  Frds..  St.  of,  ||  353, 
S54. 

f  149.  —  Matter  Im  aToMwue  sf 
0t  statmte. 

M    (Sap.  1892) 

A  complaint  on  a  contract  which  alleges 
that  the  aeoretary  of  a  school  board  "willfully 
and  purposely  failed  and  refused"  to  reduce  to 
writing  a  contract  approved  at  a  certain  meet- 
ing, employing  the  plaintiff  as  teacher  from  a 
period  commencing  at  a  certain  subsequent 
time,  and  contioning  for  a  year,  but  without  al- 
leging that  defendant  fraudulently  prevented  the 
reduction  of  the  said  contract  to  writing.  Is  in- 
anflScient  to  take  the  case  out  of  Rev.  St.  18S1, 
I  4904,  requiring  snch  contracts,  or  some  mem- 
orandum, to  be  in  writing.— Caldwell  t.  School 
City  of  Hnntloston,  1S2  Ind.  92,  31  N.  B.  500. 

n>1  (S«p. 

Where  plalntilb  contracted  In  writing  to 
purchase  land  from  defendanta,  and  to  make 
payments  therefor  from  the  proceeds  of  lots  sold 
from  the  tract,  and  anbaeqnently  defendanta  by 
parol  agreed  as  a  part  of  the  purchase  price  to 
receive  lands  which  plaintiff  had  received  In  ex- 
change for  some  of  the  lots,  allegations  of  the 
c<nnplaint  in  an  action  by  plaintiff  for  damages 
(or  defendant's  failure  to  perform  to  the  effect 
that  plaiotiBb  bad  expended  moneys  in  laying 
out  the  tract  into  lots,  etc.,  did  not  show  a  par- 
tial performance,  taking  the  case  out  of  the  stat- 
ote  of  frauds,  since  it  was  apparent  that  what- 
ever had  been  done  in  that  direction  had  been 
done  under  the  written  agreement,  not  under 
the  paroL-Bradley  v.  Barter,  60  N.  E.  139,  156 
iDd.  499. 

[e]  (lap.  ISOl) 
Under  the  atatnte  of  frauds  (Bums'  Bev. 
8l  1901.  I  6685  [Rev.  St  18S1.  |  4910;  Hoi^ 
uct's  Rev.  St.  1901,  |  ^10]),  providing  that  an 
oral  contract  for  the  sale  of  goods  of  the  value 
of  fOO  or  more  shall  be  void  unless  the  pur- 
chaser *^ball  receive  part  of  such  property," 
or  shall  i^ve  something  in  earnest  to  bind  the 
bargain  or  in  part  payment,  a  complaint  for  the 
breach  of  an  oral  coatract  for  the  sale  of  com 
of  greater  valne  than  $50,  which  alleged  that 
defendant  liad  "delivered"  to  the  plaintiff  a 
part  of  the  com,  but  had  refused  and  neglected 
to  deliver  any  more,  ia  insufficient,  delivery  not 
implying  that  the  gooda  were  "received"  by  the 
purchaser  under  the  contract. — Good  wine  v. 
Cadwallader,  61  N.  E.  039,  158  Ind.  202. 

C4]    <Sap.  IMS) 

Wliere  the  complainant  In  a  suit  for  spe- 
cific performance  of  an  oral  contract  to  convey 
land  relies  on  a  partial  pezformance  as  remov- 
ing the  contract  from  the  operation  of  the  stat- 
ute of  frauds,  the  facts  showing  such  perform- 


S  152 

ance  must  be  distinctiy  averred.— Homer  v. 
UcConnell,  63  N.  B.  472,  158  Ind.  2S0. 

Fob  Cases  fbou  Otheb  States, 

See  23  Ckbt.  Dig.  Frds.,  St.  of,  i  359. 

{  ISO.  Demnrrar  raisins  dofeaac. 

Necessity  of  raising  defense  by  plea  or  demur- 
rer, see  post,  {  152. 

[a]  Since,  under  the  Code,  a  contract  not 
shown  to  be  in  writing  is  presumed  to  be  in 
parol,  if  the  complaint  shows  a  contract  such 
as  should  be  in  writing  objection  may  be  made 
by  demurrer— (Sup.  1873)  King  v.  Enterprise 
Ins.  Co.,  45  Ind.  43;  (1874)  Westem  Union  Tel. 
Co.  T.  Hopkins.  49  Ind.  223. 

[b]  (go*.  1974) 

Where,  upon  the  face  of  a  plea^ng  based 
upon  a  contract,  it  Is  shown  that  It  was  a  pa- 
rol contract,  the  question  whether  It  was  with- 
in the  statute  of  frauds  may  be  raised  by  de- 
murrer or  motion  in  arrest  of  judgment.— Fall 
V.  Haselrtgg,  45  Ind.  576, 15  Am.  Rep.  2Ta 

Icl  (Sap.  1879} 
Where  an  agreement  or  contract  set  up  in 
a  pleading  Is  such  as  is  required  by  the  statute 
of  frauds  to  be  in  writing,  the  objection  that  it 
is  not  shown  to  have  been  in  writing  may  l>« 
taken  by  demurrer  for  want  of  sufficient  facts. 
—Carlisle  t.  Brennan,  67  Ind.  12. 

Fob  Cases  fbom  Otbeb  States, 

See  23  Cent.  Dio.  Frds.,  St.  of,  U  360- 

302. 

See,  also,  20  Cyc.  pp.  311-315. 

1 151.  PleadlBc  statmta  as  dofeasa. 

Demurrer  laialng  defense,  see  ante,  |  ISO. 

Fob  Cases  fbou  Otheb  States, 

See  23  Cent.  Dig.  Frds.,  St.  of,  H  363- 
309,  371,  3r2;  44  Cert.  DiQ.  Spec.  Pert. 

i  119. 

See,  also,  20  Cyc.  pp.  311-31«. 

II 6S.    Ifeoesslty. 

Issues,  proof,  and  variance,  see  post,  |  1G6. 

(a]  (8ap.USS) 

Where,  to  a  hill  for  spedfic  performance 
of  a  parol  contract  for  the  sale  of  land,  the 
answer  admitted  the  verbal  contract,  but  the 
defendant  pleaded  the  statute  of  fmuds,  it  was 
Acid  that  the  defense  must  prevail.— Ash  v. 
Daggy,  6  Ind.  259. 

[b]  (Sap.  ISU) 

Where  the  contract  sued  on  is  void  under 
tfa?  statute  of  frauds,  the  objection  can  be  taken 
at  the  trial.— McMillen  v.  Terrell,  23  Ind.  163. 

tc]  {Sbp.187»> 

In  a  suit  for  apeclBc  performance  o£  a  con- 
tract to  convey  land,  the  objection  that  the  con- 
tract ia  void  onder  the  statute  of  frauds  may  be 
offered  at  the  trial,  although  the  statute  was 

not  pleaded. — Suman  v.  Springate,  67  Ind.  1)5. 
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[d]    (Sop.  1»03> 
A  party  may  rely  on  the  statute  of  frauds 
under  the  general  issue  or  a  general  denial.— 
Indiana  Tnist  Co.  v.  Finitxer.  67  N.  B.  620, 
160  Ind.  647. 

J^'OR  Cases  raou  Otheb  States, 

See  23  Cent.  Dia.  Frds.,  St  of,  fi  363- 
366,  371,  372  ;  44  Gent.  Dia.  Spec.  Ferf. 

i  lid. 

I  155.           Demurrer  or  reply  to  plea  or 

answer. 

[a]     (Sup.  ISG9) 

Where  the  defense  to  an  action  on  a  verbal 
fontract  is  that  it  was  not  to  be  performed 
within  a  year,  it  is  not  a  sufficient  repli(^tioD 
to  say  that  the  defendant,  for  the  purpose  of 
committing  a  fraud  on  a  third  party,  of  which 
purpose  the  plaintiff  was  then  ignorant,  special- 
ly requested  the  plaintiff  that  the  contract 
should  not  be  reduced  to  writing.— Wilson  t. 
Itay,  13  Ind.  1. 

Fob  Cases  fbou  Otheb  States, 

See  23  Cemt.  Dig.  Frds.,  St.  of,  f  3fl». 
See,  also,  20  Cyc.  pp.  315,  316. 

(  156.  Iismee,  proof,  and  Tarlaace. 

Defense  of  statute  of  frauds  uoder  general  Is- 
sue or  general  denial,  see  ante,  f  13£. 

[a]  (Sup.  1868) 
In  a  suit  for  specific  performance  of  a  con- 
tract to  convey  real  estate,  where  the  com- 
plaint shows  that  the  agreement  to  convey  was 
not  in  writing,  and  there  is  no  averment  that 
possession  of  the  land  was  given  under  the  con- 
tract, the  general  denial  does  not  raise  the  issue 
of  the  statute  of  frauds.— IJvesey  v.  Llresey,  30 
Ind.  39S. 

Cb]     (Sop.  1S74) 

In  an  action  against  a  telegraph  company 
for  failure  to  transmit  a  dispatch,  by  reason  of 
which  the  plaintiff  Itwt  the  advantage  oi  certain 
contracts  made  by  him  with  other  parties,  the 
action  is  not  founded  on  such  contracts,  but  on 
the  contract  of  the  company  to  send  and  deliver 
the  dispatch.  Therefore  said  contracts  with 
other  parties  may  be  proved,  under  the  allega- 
tioK  of  the  complaint,  to  have  been  in  writing. 
—Western  Union  Tel.  Co.  t.  Xlopkins.  40  Ind. 
223. 

For  Cases  fboh  Other  States, 

See  23  Cent.  Dig.  Frds.,  St.  of,  i|  370- 
372. 

See,  also,  20  Cyc.  p.  316. 
i  158.  Erldemee. 

Presumption  from  failure  to  plead  writing  or 
other  compliance  with  statute,  see  ante,  f  148. 
Presumptions  on  appeal,  see  post,  i  162. 

[«]  (SVP.1H3) 
Where  a  certificate  of  deposit  issued  by  a 
bank  is  Indorsed  in  blank  by  an  individual,  the 


legal  presumption  is  that  the  person  placiog  fais 
name  on  the  back  did  so  as  an  indot^r.  snd 
parol  evidence  is  not  admissible  to  show  that 
he  signed  as  a  guarantor,  as  that  would  have 
the  effect  to  charge  him  with  the  debt  of  anoth- 
er without  writing,  in  contravention  of  the  stat- 
ute of  frauds.— Drake  v.  Markle,  21  lod.  433,  S3 
Am.  Dec.  358. 

[bl    (Sup.  ISW 

If  the  signature  is  placed  at  the  close  of 
an  instrument,  the  inference  is  that  it  was  so 
placed  at  the  final  execution  of  the  in!:trument. 
This  inference  does  not  necessarily  arise  where 
the  name  is  found  at  the  commencement  or  in 
the  body.— :tlcMilIen  v.  Terrell,  23  Ind.  163. 

[c]  (Snp.  1864) 

A  mill  was  erected  under  a  parol  agreement 
that  the  owner  of  the  land  would  satisfy  a  judg- 
ment that  stood  as  a  lien  on  the  land,  and  con- 
vey an  undivided  half  thereof  to  the  person 
erecting  the  mill,  and  thereby  become  the  own- 
er of  half  the  mill;  the  landowner  failing  to 
discharge  the  Hen.  the  mill  to  remain  the  proi>- 
erty  of  the  person  erecting  it.  Held,  in  a  suit 
between  the  person  erecting  the  mill  and  the 
puivhaser  at  the  sale  under  an  execution  levied 
on  the  judgment  the  landowner  failed  to  dis- 
charge, that  evidence  of  the  parol  contract  was 
admissible,  as,  if  acted  upon,  it  would  create 
the  relation  of  landlord  and  tenant,  and  give  the 
builder  of  the  mill  the  right  to  claim  it  as  a 
fixture  erected  for  the  purpose  of  manufacture. 
— Tater  v.  .Mullen.  23  Ind.  362. 

[d]  (Snp.  1867) 

A  defendant,  in  order  to  avoid  liability  up- 
on a  promise  on  the  ground  that  it  was  not  re- 
duced to  writing,  as  required  by  the  statute  of 
frauds,  must  prove  facts  necessary  to  bring  th-^ 
engagement  within  the  prohibition  of  the  stat- 
ute.— Holomon  r.  Walpole'a  Adm*r,  27  Ind.  464. 

[e]  (Sop.  1881) 

The  return  of  a  sheriff  indorsed  on  an  ex- 
ecution being  a  sufficient  memorandum  to  take 
the  sale  of  land  sold  under  such  execution  out 
of  the  statute  of  frauds,  it  will  be  presumed 
that  the  return  was  written  out  by  the  sheriff 
at  the  time  of  the  sale;  the  date  of  the  return 
corres[)ondiiig  with  tlie  date  of  the  sale. — Jones 
V,  Kokomo  Itldg.  Ass'n,  77  Ind.  340. 

in    (Snp.  IS81) 
Where  a  contract  for  the  sale  of  lands 
does  not  appear  to  be  in  writing,  it  is  to  be  pre- 
sumed that  it  was  not— Pnlse  v.  Miller,  81  Ind. 
100. 

[Kl  (Snp-Uffl) 
In  a  suit  for  specific  performance  of  a  <!ob- 
tract  to  convey  real  estate,  where  the  contract 
sued  on  is  within  the  statute  of  frauds,  the 
burden  is  on  the  plaintiff  to  show  that  such 
things  have  been  done  as  take  the  case  out  of 
tlie  statute.— T^uzader  v.  Richmond,  27  N.  K. 
730,  128  Tnd.  M4. 
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Parol  evidence  Ib  inadmissible  to  supply 
RDjtbing  which  a  written  proposal  needs  to 
make  it  an  aceemait  of  sale  so  as  to  be  suffi- 
cittt  nnder  the  statute.— Sprankle  t.  Trnlove, 
54  N.  E.  461,  22  Ind.  App.  577. 

n]  (Sap.  1902) 
Under  Bums'  Rev.  St.  1901,  8  0030.  de- 
obring  that  the  consideration  of  any  prgmiue, 
coDtnct,  or  agreement  within  the  statute  of 
fnuids  need  not  be  set  forth  in  writing,  but 
uiaj  be  proved,  .where  the  contract  states  the 
fODsidpration  indeflnitely,  parol  evidenc  is  ad- 
mi'Qiible  to  relipve  the  ambifniity. — ^Burke  t. 
)I«id,  G4  X.  E.  880,  159  Ind.  252. 

UJ  (Sap.  IMS) 
Parol  evidence  may  be  given  of  the  situa- 
tion and  relation  of  the  parties  and  the  sur- 
ronnding  circumstances  in  the  construction  of 
a  OMitract  govenied  by  the  statute  of  frauds.— 
Howard  r.  Adktna,  107  Ind.  1^.  78  N.  E.  065. 

^^Iiere  the  description  of  land  in  a  contract 
Kovenwd  by  the  statute  of  frauds  is  consistent, 
but  Incomplete,  and '  its  completion  does  not 
nqoire  contradiction  or  alteration,  nor  that  a 
aew  description  should  be  introduced,  parol  ev- 
idMice  is  admissible  to  complete  the  desctlption 
and  identify  the  property. — Id. 

m  <Avp.l908) 

Parol  evidence  is  not  admissible  to  supply 
asy  essential  element  of  the  contract  or  memo- 
nndom  so  aa  to  take  it  oat  of  the  statute  of 
fnnds.— Porter  v.  Patterson,  42  Ind.  App.  404, 
«  X.  E.  TOT. 


Fob  Cases  fboic  OrneB  Statu, 

See  23  Cent.  Diq.  Fnls..  St  of;  ||  373- 
376. 

See,  also.  20  Cyc.  pp.  31(t-^{2(k 

f  leo.  ImstniatloBs, 

[a]  (Sup.  1871) 
An  instruction  that,  where  one  promised 
to  guarantee  or  warrant  the  pay  to  a  voltuteer 
which  had  been  promised  to  be  paid  by  a  pub- 
lic meeting;,  his  promise  was  tmly  collateral, 
and  not  binding  on  him  unless  in  writing,  is 
proper  in  a  case  where,  if  the  evidence  shows 
any  contract,  it  baa  a  tendency  to  show  that  It 
was  thus  collateral.— Druly  v.  Ilimt,  35  Ind. 
307. 

Fob  Cases  fboic  OrnEB  States, 

See  23  Cent.  I>io.  Frd»..  St.  of,  |  U7U. 
See,  also,  20  Cyc.  p.  321. 

S  162.  Review. 

[a]    (Snp.  1884) 

Where  it  appears  in  a  special  Gndlng  that 
a  sheriff,  at  the  time  of  a  sale  of  land  by  bim 
on  execotioD,  wrote  and  signed  a  certificate  of 
sale  to  the  purchaser,  it  will  be  presumed  on 
appeal  that  such  certificate  conformed  to  the 
statute,  and  was  therefore  sufficient  to  take  the 
sale  out  of  the  statute  of  frauds.— Elston  v. 
Castor,  101  Ind.  426,  51  Am.  Rep.  754. 

Fob  Cases  fboh  Otueb  States, 

See  23  Cent.  Diq.  FMs.,  St.  of,  |  3S1. 
See,  also.  20  Cyc  p.  322. 
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Scope-Note. 

[INCLUDES  transfers  of  property  and  other  transactions  or  proceedings  void  as  to 
creditors  because  Intended  or  operating  to  delay,  hinder,  or  defraud  tbem,  and  coDveyances 
void  as  to  anbsequent  purchasers  for  Inadequacy  of  conslderatlcm,  reservation  of  poirer 
to  revoke  tbem,  etc. ;  evldouw  relating  thereto ;  rights,  liabilities,  and  remedies  In  gen- 
sral  of  the  parties  and  those  claiming  under  tlwm,  and  of  creditors  and  subsequent  por- 
zhasers,  more  particularly  actions  to  set  aside  such  transfers;  and  criminal  responsiblllt; 
for  such  ^udulent  transfers. 

[BXCLUDES  transfers  by  husband  or  by  wife  fraudulent  as  to  the  other  (see  J7it«- 
band  and  Wife) ;  transfers  hy  partners  fraudulent  as  to  partn«nhlp  or  individual  credit- 
ors (see  Jf>0r(tter«ft<p) ;  mortgages  <^  personal  property  InTalld  as  to  creators  on  grounds 
other  than  fraud  (see  Chattel  Mortgageti) ;  fraud  In  assignments  for  b^ieflt  of  credltora 

(see  Asaignmentg  for  Benefit  of  Creditors) ;  transfers  fraudulent  under  Insolvent  or  bank- 
rupt laws  (see  Inwlvcncg;  Bankruptcy) ;  fraud  in  disposing  of  property  as  ground  for  ft^ 
rest  (see  Arrest)  or  attachment  (see  Attachment);  and  proceedings  by  judgment  credlton 
to  subject  property  to  their  Judgments,  either  supplementary  to  execution  (see  Bxecutioni, 
or  by  action  (see  Creditort^  Suit).  For  complete  list  of  matters  excluded,  see  cross-reCer' 
ences,  post] 

Analysis, 

L  Transfers  and  Transactions  Invalid. 

(A)  Grounds  op  Invalidity  in  General. 

§  1.  Nature  of  fraud  in  transfers  of  property, 
§  7.  Elements  of  fraud  as  to  creditors. 

§  8.          In  general. 

§  9.    Intent. 

§  11.  Effect  of  transaction  to  delay,  hinder,  or  defraud. 

1 13.  Badges  of  fraud. 

1 16.  Conclusiveness  and  effect. 

18.  Transactions  fraudulent  in  part. 

20.           Fraud  as  to  one  or  more  grantees. 

21.           Fraud  in  one  or  more  separate  conveyances  or  trans- 
actions. 

§  22.  Purging  transaction  of  fraud. 

(B)  Nature  and  Form  of  Transfer. 

§  23.  Elements  or  evidence  of  fraud  in  general. 
§  24.  Transactions  subject  to  attack  by  creditors, 
§  26.  Absolute  transfers. 
§  29.  Collusive  legal  proceedings  in  general. 
§  31.  Suffering  levy  of  attachment  or  execution, 
§  32.  Suffering  loss  of  property. 
§  33.  Release  of  right  to  conveyance,  or  reconveyance. 
§  39.  Payment  of  premiums  for  insurance. 
(Q  Property  and  Rights  Transferred. 

§  43.  Property  subject  to  claims  of  creditors  in  general. 

§  44.  Interest  of  debtor  in  property  in  general. 

§  46.  Personal  property  in  general. 

§  49.  Particular  estates  and  interests. 

§  50.  Property  or  rights  without  pecuniary  value. 

I  51.  Exempt  property  in  general. 

§  52.  Homestead. 

§  53.  Property  in  other  state  or  county. 
(D)  Indebtedness,  Insolvency,  and  Intent  of  Grantor. 
§  54.  Indebtedness  element  of  fraud. 
§  65.  Assumption  of  debts  by  grantee. 

This  IMcflSt  Is  eonplled  on  tk»  Ker-MuilMr  Byatem.  Fo»  vxplaaation,  8««  pmm*  Itt 
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L  Transfers  and  Transactions  Invalid — Continued. 

(D)  Indebtedness,  Insolvency,  and  Intent  of  Grantor — Continued. 

I  56,  Solvency  of  grantor. 
§  S7.          In  general. 

§  68.           Retention  of  property  sufficient  to  pay  debts. 

§  60.  Solvency  of  debtor  liable  primarily  or  jointly  with  grantor. 

§  61.  Insolvency  element  of  fraud. 

§63.  Intent  to  defraud  pre-existing  creditors. 

§  64.    In  general. 

§  65.           One  or  more  creditors. 

§  66.           Pending  actions  or  other  proceedings. 

§  68.  Intent  to  defraud  subsequent  creditors. 
§  69.          In  general. 

(E)  Consideration. 

§  73.  Want  or  insufficiency  element  of  fraud. 

§  74.   As  to  creditors. 

§  75.           As  to  subsequent  purchasers. 

§  76,  Nature  and  adequacy. 
77.  Sufficiency  in  general. 
80.  Future  support. 
§  84.  Assumption  of  liability. 
§  85.  Pre-existing  liability. 

§  86.    In  general. 

§  87.    Payment  or  satisfaction. 

§  88.    Security. 

90.           Invalidity  of  original  transaction. 

94.  Marriage  and  marriage  settlements. 
§  95.  Transactions  between  husband  and  wife. 
§  96.  Transactions  between  parent  and  child. 
§  97.  Family  settlements. 
§  99.  Partial  insufficiency  or  failure. 

(F)  Confidential  Relations  op  Parties. 
101.  Element  or  evidence  of  fraud. 
103.  Husband  and  wife. 

§  104.  Transactions  in  general. 

§  105,          Procuring  conveyances  from  third  persons. 

§  106.          Making  improvements  on  real  property. 

§  107.  Parent  and  child. 

(G)  Reservations  and  Trusts  for  Grantor. 
§  110.  Benefits  reserved  to  grantor. 
§  111.  Conveyances  in  trust  for  grantor. 
§113.  Secret  reservations  or  trusts. 

(H)  Preferences  to  Creditors. 
§  115.  Right  of  debtor  to  prefer  creditor. 
§  117.  Intent  to  defeat  other  creditors. 
§  118.  Preference  of  husband,  wife,  or  other  relatives. 
§  121.  Payment  or  satisfaction  of  debts. 
§  122.  Mortgages  and  other  transfers  as  security. 
1 123.  Confession  of  judgment.  i 
§  124.  Suffering  judgment  by  default. 
§  128.  Preference  of  sureties. 

(I)  Retention  op  Possession  or  Apparent  Title  by  Grantor. 

131.  Element  or  evidence  of  fraud  in  general. 

132.           As  to  creditors. 

§  134.  Statutory  provisions. 

§  136.           Record  or  filing  of  written  instrument. 

§  137.  Nature  of  property  transferred. 

§  138.  Nature  and  form  of  transaction  in  general. 

§  139.  Absolute  sales  and  conveyances. 
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FRAUDULENT  CONVEYANCES.  [B  lad.  DI«.-Pm«W] 

I.  Transfers  and  Transactions  Invalid — Continued. 

(I)  Retention  of  Possession  or  Apparent  Title  by  Grantor — Cont'd, 
§  142.  Reservation  of  power  of  disposition  or  use. 
§  145.  Possession  as  agent  or  employe. 

§  146.  Possession  by  husband,  wife,  or  other  relatives.  j 
§  147,  Sufficiency  of  transfer  of  possession. 

§  150.    Actual  and  substantial  change  of  possession. 

§151.    Visible  and  notorious  possession. 

§  153.    Continued  change  of  possession. 

§  154.  Failure  to  record  or  file  instrument. 
Q)  Knowledge  and  Intent  of  Grantee. 
§  155.  Elements  of  fraud  in  general. 

§  157.  Knowledge  or  notice  implied  from  relation  between  parties. 
§  158.  Constructive  notice,  and  facts  putting  on  inquiry. 
§  159.  Operation  and  effect  of  knowledge  or  notice. 
§  160.  Payment  of  consideration  after  notice. 
§  161.  Participation  in  fraudulent  intent. 

§  163.    In  general. 

§  163.  Operation  and  effect. 

§  164.  Effect  of  good  faith  of  grantee. 
§  165.           In  general. 

§  168.           Nature  and  amount  of  consideration. 

§  169.    Voluntary  conveyances. 

§  170.           Confidential  relations  of  parties. 

II.  Rights  and  Liabilities  of  Parties  and  Purchasers. 

(A)  Original  Parties. 

§  173.  Validity  of  transaction  as  between  parties. 
§  173.  Mutual  rights  and  liabilities  of  parties. 
§  174.  - — ■  Title  and  rights  to  property. 

§  176.           Enforcement  of  executory  contract. 

§  177.           Payment  and  recovery  of  consideration. 

§  179.  Rights  and  liabilities  as  to  third  persons  in  general. 
§  180.  Rights  and  liabilities  of  grantees  as  to  creditors. 

§  181.    Property  and  proceeds  thereof. 

§  183.    Personal  liabilities. 

§  183.    Reimbursement  of  consideration  and  expenditures. 

§  184.    Claims  and  liens  acquired  by  grantee. 

§  185,  Rights  of  grantees  as  bona  fide  purchasers. 
§  186.           In  general. 

(B)  Purchasers  from  Grantor. 

§  189,  Subsequent  purchasers  in  general. 
§  191.  Mortgagees  and  pledgees. 
§  193.  Bona  fide  purchasers. 

(Q  Purchasers  from  Grantee  in  General. 

§  194.  Rights  and  liabilities  as  to  creditors  of  original  grantor. 

(D)  Bona  Fide  Purchasers  from  Grantee. 
§  198.  Good  faith  in  general. 
§199.  Notice. 
§  300.  Consideration. 

201.  Rights  and  liabilities. 

202.           As  to  original  parties. 

§  303.    As  to  creditors  of  original  grantor. 

§  204.    As  to  purchasers  from  original  grantor. 

III.  Remedies  of  Creditors  and  Purchasers. 

(A)  Persons  Entitled  to  Assert  Inv.^hdity.  ' 
§205.  Necessity  of  prejudice. 
§  306.  Pre-existing  creditors. 
§  307.  Subsequent  creditors. 
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III.  Remedies  of  Creditors  and  Purchasers — Continued. 

(A)  Persons  Entitled  to  Asskrt  Invaudity — Continued. 

§  208.           In  general. 

§  209.   Effect  of  fraud  as  to  pre-existing  creditors. 

§  210.           Knowledge  or  notice  of  fraudulent  transaction. 

§  212.  Nature  of  claims  of  creditors. 

§  213.    In  general. 

§  215.    For  torts. 

§  217.    On  demands  not  matured. 

§  218.    On  contingent  liabilities. 

§  223.  Creditors  purchasing  at  execution  sales. 
I  225.  Estoppel  and  waiver. 

(B)  Remedies  on  Ground  of  Nullity  of  Transfer. 

§  228.  Levy  of  attachment. 

§229.  Garnishment. 

§  230.  Levy  of  execution. 

(C)  Right  of  Action  to  Set  Aside  Tr.\nsff.r,  and  Defenses. 

§  237.  Nature  and  form  of  remedy. 
§  239.  Existence  of  other  remedy. 
§  240.  Grounds  of  action  in  general. 
§  241.  Conditions  precedent. 
§  242.  Defenses. 

(D)  Jurisdiction,  Limitations,  and  Laches. 

§  245.  Jurisdiction  of  cause  of  action. 

§  246.  Jurisdiction  of  persons  and  property  involved. 

§  248.  Time  to  sue  and  limitations. 

(E)  Parties  and  Process. 

§  250.  Plaintiffs. 

§  252.           Suing  in  behalf  of  all  creditors. 

§  253.   Joinder. 

§  254.  Defendants. 
§  255.           In  general. 

(Fj  Ple^\ding. 

§  258.  Bill,  complaint,  or  petition. 

§  259.    Form  and  requisites  in  general, 

§  260.    Indebtedness. 

§  261.   Insolvency. 

262.           Description  of  property. 

263.           Fraudulent  transaction. 

§  264.   Want  or  exhaustion  of  other  remedy. 

§  265.    Prayer  for  relief. 

§  266.  Plea  or  answer,  and  subsequent  pleadings. 
§  267.  Pleading  fraud  as  defense. 

268.  Amended  and  supplemental  pleadings. 

269.  Issues,  proof,  and  variance. 

(G)  Evidence. 

§  270.  Presumptions  and  burden  of  proof. 

§  271.    In  general. 

§  272.    Insolvency. 

§  273.    Intent  of  grantor  in  general. 

§277,    Consideration. 

§  278,           Relations  between  parties. 

§  281.           Retention  of  possession. 

§  286.  Admissibility. 

§  286.           In  general. 

§  288.    Insolvency. 

§  289.    Intent  of  grantor. 

§  290.    Nature  and  circumstances  of  transaction. 
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III.  Remedies  of  Creditors  and  Purchasers — Continued. 

(G)  Evidence — Continued. 

§  291.    Consideration. 

§  398.           Knowledge  and  intent  of  grantee. 

294.  Weight  and  sufficiency. 

295.           In  general. 

§  297.    Insolvency. 

§  298.    Intent  of  grantor. 

§  299.  Nature  and  circumstances  of  transaction. 

§  300.    Consideration. 

(H)  Discovery,  Injunction,  and  Receiver. 

§304.  Injunction. 

§  305.  Appointment  of  receiver, 

(I)  Trial. 

§  308.  Questions  for  jury, 

§  309.  Instructions. 

§  310.  Verdict  and  findings. 

(J)  Judgment  or  Decree  and  Execution. 
§  311.  Judgment  or  decree. 

§  313.    In  general. 

§  313.   As  to  property  transferred. 

§  314.           Personal  judgment. 

§  315.  Construction  and  operation. 

§  316.  Execution  and  enforcement  of  judgment  or  decree  in  gen- 
eral. 

§  317.  Sales  and  conveyances  under  order  of  court 

(K)  Disposition  of  Property  or  Proceeds. 

§  318.  Subjection  to  claims  of  creditors  in  general. 
§  331.  Priorities  of  creditors. 

(L)  Review. 

§  325.  Presentation  and  reservation  in  lower  court  of  grounds  of 
review. 

§  327.  Scope  and  extent  of  review. 

IV.  Criminal  Responsibility. 

§  331.  Criminal  prosecutions. 

Cross-References. 


AssigDineiit  of  life  insurance  policy.  Iksub- 

ANCE,  S  690. 
Conveyances  and  contracta  to  evade  taxation. 

Tjucatiok,  i  108. 
Fraud  in  assignment  for  benefit  of  creditors. 

ASSIONHBHTS   FOB    BENErTT   OF  CBEDITOBS, 

U  142-161. 

Ground  for  attachment.    Attaciiuent,  fiS  3t)- 
45. 

For  forfeiture  of  right  to  exemption.  Ex- 
emptions, S  104. 
TnjuDction  to  restrain.   Injunction,  S  44. . 
Lien  of  judgment  on  land  fraudulently  conveyed 

by  judgment  debtor.    Judgment,  I  781. 
Lis  pendens.    Lis  Pendens.  |  11. 
Property  fraudulently  conveyed  as  subject  to 
supplementary  proceedings.    Execution,  f 
3U4. 

Right  of  grantee  in  fraud  of  creditors  to  pro- 
ceeds of  insurance.    Inbubance,  i  580. 


Title  of  assignee  for  benefit  of  crediton  to  prop* 
erty  fraudulently  conveyed  by  assignor. 

ASBIONMBNTS   FOB   BENEFIT  OF  CBEDI- 
TOBS, I  179. 
Of  receiver  to  property  fraudulently  con- 
veyed.   Receivebs,  %  68. 
Unrecorded  mortgages.    Mobtqaqes,  {  173. 

By  partlenlMT  elawwa  of  pcvMma. 

See— 

Corporations  when  insolvent  or  in  contempla* 
tion  of  Insolvency.    Cobpobations,  |S  &41- 

543. 

Debtor  prior  to  bankruptcy  proceedings.  Baxe- 

BUPTCT,  if  174,  175. 
Decedent  as  assets  of'  bis  estate.  ESxeoutobs 

AND  Administbatobs,  {  57. 
Husband  in  fraud  of  wife's  right  of  dower. 
DOWEB,  i  20. 
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Uiubaod.  ete.— (Cont'd). 

Of  wife's  marital  rigbts.    Husband  and 
Wife.  8  6. 

Huaband  or  wife  in  fraad  of  spouse's  riglit  to 

aiimony.   Divobce,  H  275,  27B. 
iDtestate  In  band  of  heirs.    Dbscbht  and 

DisniBunoEr.  |  €0. 


Partnership  as  affecting  right  of  creditors. 

PABTNEBSIIIF.  |  183. 
Testator,   of  land  cliarged   with   legacy,  see 
Wills,  8  824. 
To  defeat  rights  under  contract  to  devise  or 
bequeath.    WnXB.  |  65. 


L  TBANSFEBS  AND  TBAN8ACTIONS 
nrVAZJD. 

(A)  GROUNDS  OF  INVALIDITY  IN  GEN- 

i  1.  Nature  of  framd  la  trmamtmn  of 

property. 

M  (8ap.l8gl) 
The  character  of  a  sale  or  transfer  of  prop- 
erty must  be  judged  of  by  the  circumstance  ex- 
isting at  the  time,  and  not  by  subsequent  events 
having  no  actual  connection  with  the  transac- 
tion.—Ray  V.  Simons,  76  Ind.  150. 

Fob  Cases  ntOH  Otheb  States, 

See  24  C^nt.  Dig.  Frand.  Conv.  {  1. 

I  7.   Elameats  of  fraud  mm  to  ereditors. 

Fob  Cases  fbou  Othkb  States. 

See  24  Cent.  Dig.  Fraud.  Conv.  If  8-lQ, 
20. 

See,  also,  20  Cyc.  pp.  461-469. 

I  8.  —  In  gvmmrmL 

la]  (8mp.l8tt) 
A  conveyance,  to  be  valid  against  creditors, 
most  not  only  be  founded  on  a  valoable  con- 
rideration,  bat  must  be  also  bona  fide.— Basye 
r.  Daniel,  1  Ind.  378.  Smith.  252. 

[b]  (Bap.  iaS4) 
A  conveyance  should  not  he  set  aside  as 
in  fraud  of  creditors  unless  the  evidence  shows 
that  the  debtor  did  not  at  the  time  thereof  re- 
tain fiofficient  property  to  pay  bis  other  debts, 
and  that  the  conveyance  was  without  considera- 
tion, or  that  the  grantee  was  aware  of  the  debt- 
or's intention  of  defrauding  his  creditors.— An- 
drews V.  Flanagan,  04  Ind.  383. 

Fob  Cases  fbou  Othbb  States, 

See  24  Cert.  Dig.  Fraud.  Conv.  H  8,  9. 

I  9.    Intent. 

Admissibility  of  evidence,  see  post.  |  281>. 
Intent  of  grantor,  see  post,  H  Ki-tiO,  ttS.  60. 
Pleading,  see  post,  H  263.  269. 
Presumptions  and  burden  of  proof  see  post,  S 
273. 

Question  for  jury,  see  post,  8  308. 
Verdict  and  findings,  see  post,  f  310. 
Weight  and  snffidency  of  evidence,  see  pmt,  8 
298. 

[a]    (Snp.  1856) 
The  inquiry  in  a  suit  to  set  aside  an  al- 
leged fraudulent  conveyance  should  always  be 


whether  the  act  done  was  a  bona  fide  transac- 
tion or  a  mere  trick  or  contrivance  to  defeat 
creditors.— Stewart  v.  Ekiglish,  6  Ind.  176. 

[b]  Any  sale,  contract,  or  arrangement,  wheth- 
er founded  on  good  consideration  or  not,  if  en- 
tered into  with  the  intent  to  hinder,  delay,  or 
defraud  creditors.  Is  void  as  to  them.— (Sup. 
1850)  Rufling  V.  Tllton,  12  Ind.  250;  (1882) 
Flannagan  v.  Donaldson,  85  Ind.  617;  (1894) 
Slagle  V.  Hoover,  137  Ind.  314,  36  N.  E.  1009. 

[c]  (Sup.  1886) 

Subsequent  creditors  can  impeach  a  volun- 
tary deed  only  by  proving  the  existence  of  an 
actual  intent  in  the  minds  of  the  parties  at  the 
time  of  the  execution  of  the  conveyance  to  hin- 
der, delay,  or  defraud  creditors  by  means  there- 
of.—Barrow  V.  Barrow,  108  Ind.  345,  9  N.  E. 
371. 

[d]  (Snp.  1869) 

To  constitute  a  transfer  of  property  fraud- 
ulent in  fact  as  against  creditors,  it  must  he 
made  with  intent  on  the  part  of  the  debtor  to 
defraud,  delay,  or  hinder  creditors.— Cltisens' 
Bank  V.  Bolen,  121  Ind.  301,  23  X.  E.  146. 

te]    (Snp.  I8fi3) 

A  voluntary  conveyance  in  fraud  of  cred- 
itors may  be  set  aside  at  the  suit  of  a  subse- 
quent creditor,  where  he  avers  and  proves  that 
such  conveyance  was  made  for  the  purpose  of 
defraudiug  subsequent,  as  well  as  existing, 
creditors.- Petree  v.  Brotherton,  133  Ind.  t>02, 
32  N.  B.  300. 

[f]     (Sdp.  1895) 

If  a  deed  is  made  and  accepted  for  the 
fraudulent  purpose  of  cheating,  hindering,  or 
delaying  creditors,  it  may  be  overtfirown  no 
matter  what  may  have  been  the  consideration 
paid  therefor,  or  how  pure  the  motive  which 
induced  it. — Gable  v.  Columbus  Cigar  Co.,  3S 
N.  E.  474,  140  Ind.  563. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  88  10-14. 
-  See,  also,  20  Cyc.  pp.  461-465. 

ill.    Effeot  of  transaction  to  delay, 

hinder,  or  detrand, 

{«]  (Snp.  1S6S) 
To  avoid  a  transfer,  on  the  ground  that 
it  operates  to  hinder  and  delay  the  creditors  of 
the  grantor  therein,  it  is  not  ntM-essary  to  show 
that  the  act  of  the  grantor  tbereiu  is  corrupt- 
ly fraudulent.  If  the  conveyance  hinders  and 
delays  creditors,  it  is  fraudulent  in  law,  irre- 
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s|tective  of  the  motives  of  the  grantor.— Ewing 
V.  Gray,  12  Ind.  64. 

Fob  Cases  fkou  Other  States, 

Rek  24  Cert.  Dig.  Fraud.  Conv.  i  15. 

f  13.  Badc«a  of  fraud. 

Fob  Cases  fboh  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  IS  17-1!), 
21,  22. 

See.  also,  20  Cyc.  pp.  430-453. 

§  16.  —  Oon^iulTeBUB  and  effect. 

[a]  (Biip.1861) 
A  deed  made  to  defraud  creditors  is  void 
as  to  BBbseqiieiit,  as  well  as  existing,  creditors. 
—Dart  V.  Stewart,  17  Ind.  221. 

Fob  Cases  from  Other  States, 

See  24  Cent.  Dig.  Frand.  Conv.  i  22. 

1 18.  Transaetlons  fvandnlemt  in  part. 

Fob  Cases  fboh  Other  States, 

See  24  Cert.  Dig.  E^ud.  Conv.  8S  24-21>. 

S  20.  —  Frand  ma  to  one  or  more  gmn- 
tees. 

[a]  (Sui).  1902) 
A  mortgage  in  favor  of  its  creditors  by  an 
insolvent  corporation,  in  which  it  frandiileotly 
preferred  Btockholders  to  unsecured  creditors, 
is  by  such  preference  rendered  void  as  an  eii- 
tii-ety  unless  the  contract  is  such  that  the  Icjral 
part  thereof  may  be  separated  from  the  illegal. 
—Reagan  v.  First  Nat.  Bank  of  Chicago,  157 
Ind.  623,  61  N.  R  &76,  62  N.  R  701. 

Wliere  an  insolvent  corporation  executed  a 
mortgage  in  favor  of  creditors  who  accepted 
the  same,  and  the  mortgage  was  invalid  as  to 
preferences  therein  granted  to  stockholders  over 
unsecured  creditors,  the  mortgage  will  be  deem- 
ed inseverable  and  invalid  as  a  whole.— Id. 

Fob  Cases  fboh  Othbb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  8  2(i. 

{  21*  ^—  Fraud  Im  one  or  more  separate 
eonTeyaneee  or  tranaitotlaiis. 
[a]    (Sup.  18«5) 
Though  the  sale  of  chattels  in  imrt  satis- 
faction of  a  debt  and  the  transfer  of  notes  at 
the  same  time  as  collateral  to  the  remaiaint; 
debt  were  in  execution  of  one  agreement,  the 
transactions  were  nevertheless  separable,  and 
hence,  if  the  transfer  of  the  notes  was  fraud- 
ulent, it  could  not  contaminate  the  sale,  if  bona 
iide,  of  the  chattels.— Keen  v.  Preston,  24  Ind. 


Fob  Gases  fboh  Oieeb  States, 
See  24  Cent.  Dig.  Fraud.  Conv. 


27-2l». 


8  22.  Purelnc  transaction  of  fraud. 

[a]     (Snp.  18S4) 

A  reconveyance  to  the  grantor  by  a  fraud- 
ulent grantee,  pursuant  to  an  agreement  made 


at  the  time  of  the  first  conveyance,  is  not  it- 
self fraudulent.— Second  Nat.  Bank  of  Lafay- 
ette T.  Brady.  06  Ind.  408. 

tb]    (Sup.  18SE) 

A  conveyance  originally  made  on  a  secret 
trust  in  fraud  of  creditors  may  become  valid  by 
so  modifying  the  terms  of  the  trust  as  to  give 
to  creditors  their  rights  in  the  proceeds  of  the 
sale  to  be  made  by  the  trustee.— Langsdale  \. 
Woollen,  90  Ind.  Q75. 

Fob  Cases  fbou  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  8  30. 
See,  also,  20  Gyc  p.  453. 

(B)  NATURE  AND  FORM  OF  TRANSFEIR. 

Assignment  of  life  insurance  policy,  see  Insur- 
ance, I  S-W. 

Effect  of  gift  as  to  bona  fide  purchasers,  see 
Gifts,  {  44. 

Pleading  fraudulent  transaction,  see  post,  | 
2G3. 

Proof  of  transaction,  see  post,  §8  2t>U,  2!K>. 

8  23.  Elements  or  evidence  of  fraud  In. 
eeneraL 

[«]    (Snp.  1866) 

Upon  a  sale  of  personal  property,  the  title 
passes  to  the  purchaser  by  a  delivery  of  the 
property  sold,  and  no  bill  of  sale  or  conveyance 
in  writing  is  necessary ;  but  such  evidence  of 
the  purchase  is  not  improper  or  illegal  or  it- 
self, nor  is  the  fact  that  a  witness  may  be  call- 
ed to  attest  it.  Such  precautions  are  of  fre- 
quent occurrence,  and  cannot  be  deemed  badges 
of  fraud.— Kane  v.  Drake,  27  Ind.  29. 

fOR  Cases  from  Other  States. 

See  24  Cent.  Dig.  Fraud.  Conv.  8  '^l- 


8  24.  Transactions  subject  to  attack  by 

creditors. 

Creditors  entillpd   to   att-ick  conveyance,  see 
post,  S§  20r,-21(>,  212-21S,  223. 

[a]     (Sni).  Ism 

Wlicre  a  debtor  purchases  property  and 
has  tho  conve.viincc  taken  in  the  name  of  a 
third  iiorsou,  such  conveyance  is  fraudulent  as 
to  his  creditors.— Kipper  v.  Glancey,  2  Blackf. 
350. 

[b]  (Snp.  ISSO) 
Where  it  aiipcared,  in  a  suit  by  a  judg- 
ment cre<litor  against  a  debtor,  that  there  had 
been  an  execution  sale,  at  which  a  receipt  was 
given  by  the  sheriff  for  the  amount  of  the  bid, 
without  receiving  the  money,  the  receipt  will 
be  set  aside  as  void, — McCormick  v.  Walti-r  A. 
Wood  Mowing  &  Beaping  Madi.  Co.,  72  Ind. 
518. 


Fob  Cases  from  Otiieb  States, 
See  24  Cent.  Dig.  Fraud.  Conv. 


32-4*;. 
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I  SS.  AbMamte  trmuf  ttn. 

M    (Sop.  UTS) 

A  TOliiiitarT  deed  placed  on  rpcord  by  the 
grantor,  bot  never  delivered  to  the  graDtee  nor 
accepted  by  him,  is  inoperativp  to  convey  the 
grantor's  title  as  against  hU  creditors.— Tbarp 
V.  Jarrell,  66  Ind.  52. 

Fob  Cases  fbou  Other  States, 

See  24  Cekt.  Dig.  Fraud.  Conv.  ||  til-^. 
See,  also,  20  Cyc.  p.  44U. 

9  S9.  CollwaiTe  lagml  prao««dliics  Im  s«n- 

M    (Sup.  1873) 

The  property  of  an  insolvent  debtor  may 
be  seized  and  Rold  on  an  execution  Issued  on  a 
judgment  which,  was  entered  on  proof  of  a  bona 
fide  debt,  though  the  debtor  voluntarily  entered 
his  appearance  in  the  action  wherein  the  judg- 
ment was  rendered  at  a  time  when  he  con- 
templated an  as^gnment.— McGoIdrtcfc  t.  Slev- 
in,  43  Ind.  522. 

[b1  (Snp.  IS&i) 
Where  a  debtor,  12  days  before  a  vokiu- 
taiy  assignment,  conveyed  STi.TlKt  worth  of  prop- 
erty by  mortgages  to  bis  sister,  his  uncle,  and 
his  attorney,  to  secure  $1.40(),  and  shortly  aft- 
er the  assignment  the  mortgages  wore  foroclos- 
the  assignee  making  voluntary  tippcarnneo 
and  the  three  mortgagees  asMentinfc  to  the  fa]e 
of  the  goods  in  entirety,  there  was  nucb  evi- 
Ofnee  of  collusion  as  justified  the  creditors  in 
tilling  for  conversion  of  the  property, — Wright 
V.  Mack,  95  Ind.  332;  Mathews  v.  Same,  Id. 
431. 

For  Cases  fbou  Otiieb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  |X  72,  TO- 
TS, 81. 

See.  also,  20  Cyc.  pp.  397-403. 

f  31.  Smfferlac  Imwj  of  attaokment  or  oz- 
•ntiom. 

[a]  iSop.  1872) 
That  a  judgment  debtor  suffered  certain 
mortgaged  premises  to  be  sold  on  execution, 
stiitject  to  incumbrances,  for  a  nominal  sum,  is 
not  snfficient  to  constitute  fraud  on  the  part  of 
the  judgment  debtor. — Lipperd  v.  Edwards,  3U 
Ind.  1U5. 

Fob  Cases  fbou  Other  States, 

See  24  Cknt.  Di(i.  Fraud.  C:ouv.  ;$  72,  7t>. 
80.  K2;  21  Cent.  Dig.  Kxecution,  18  237, 
738. 

See,  also.  20  Cyc.  pp.  402.  403. 
|3S.  Snfferlmc  los*  of  property. 

A  complaint  alleging  that  the  holder  of  a 
certificate  of  purchase  of  public  lands  combined 
and  confederated  with  bis  wife  for  the  fraud- 
ulent purpose  of  depriving  a  creditor  of  a  lien 
oa  such  land,  and,  in  pnrsnance  of  such  pur- 
pow>.  failed  to  pay  the  interest  on  bis  purcbaiie, 
Ro  as  to  cause  a  forfeiture  to  the  state,  where- 


§8» 

upon  be  caused  the  ofDcers  of  the  sinking  fund 
to  offer  the  land  for  sale  at  public  auction, 
when  it  was  purchased  by  bis  wife,  and  tliat 
the  wiffe  took  the  conveyance  with  full  knowl- 
edge of  the  creditor's  rights,  while  the  debtor, 
by  false  representations  to  tlie  creditor  that  the 
interest  on  the  purchase  was  paid,  kept  him  in 
ignoranee  of  the  forfeiture  and  resale  of  the 
land,  Bufflcicntly  alleges  a  fraudulent  transac- 
tion.  so  as  to  entitle  the  creditor  to  relief 
against  the  wife's  title.— Truitt  V.  Trultt,  ST 
Ind.  514. 

[b]    (Snp.  1881) 

A  surrender  of  notes  and  mortKage  with- 
out consideration,  and  with  an  intent  todofmud 
creditors,  is  void,  under  1  Rev.  St.  1870,  p. 
•"SOlj,  making  void  ail  conveyances  or  ai^signmeots 
"of  any  estate  in  land,  or  of  goods  or  things  in 
artion,  every  charge  upon  laud!*,  goods,  or 
things  in  action,  and  all  bonds,  contracts,  evi 
deuces  of  debt,  judgments,  decrees."  etc..  con- 
trary to  the  couimon  law,  whereby  the  property 
must  have  been  ^ncb  as  could  have  been  taken 
on  exccn tion.— Johnson  v.  Jones,  79  Ind.  141. 

For  Cases  from  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  U  49,  50. 

§  33.  Release  of  rlcht  to  conToyanoe,  or 
reoonTeyaaee. 

[a]     (Sup.  186S) 

An  agreement,  by  one  entitled  to  a  rouvey- 
ance.  tbiit  tlie  grantor  shall  reiiiaiii  iu  pos- 
Kt'ssiuii  and  shall  not  convey,  in  order  to  cover 
thp  land  from  the  grantee's  ereditorf,  amounts 
to  R  conveyance  to  defraud,  under  2  Itov.  St.  p. 
li>4,  S  r)2li.— Pennington  v.  Clifton,  11  Ind.  lt;:>. 

As  lands  ttie  legal  title  to  nhioh  Ilie  debtor 
is  entitled,  but  refuses  to  take  in  order  to  de- 
fraud creditors  are  snlijeet  to  e.'cei'Ution  under 
2  Rev.  St.  p.  154,  |  .VJG.  enacting  that  "lands 
fraudulently  convoyed  with  intent  to  delay  or 
defraud  creditors"  shall  lie  so  subject,  the  cred- 
itors entitled  to  take  the  land  on  execution 
may  proceed  to  settle  the  title  by  suit  before 
levy  and  sale,  or  It  may  be  settled  and  perfected 
in  a  suit  brought  by  the  purehnspr  at  the  ex- 
ecution sale.— Id. 

Fob  Cases  from  Other  States. 

See  24  Cent.  Dig.  Fraud.  Conv.  SI  50,  51. 
See.  also.  20  Cyc,  p.  40i!. 

§  39.  Payment  of  prominma  for  l»vr- 
anoe. 

[a]    (Sup.  1879) 

A.  took  out  a  policy  of  insurance  on  his 
life,  payable  to  his  wife  in  (rust  for  her  and 
her  fhildren,  paid  the  premiums  for  three  years, 
and  then  made  an  assignment  of  his  properly 
for  the  bcneiit  of  his  creditors.  Soon  after  be 
surrendered  this  policy  to  the  company,  receiv- 
ing in  return  the  sum  of  $40  and  a  new  policy, 
also  payable  to  his  wife,  with  annual  premiums 
thereon  paid  up  tor  two  years.  In  tlio  follow- 
ing year  A.  died,  and  the  assignee  brought  suit 
for  the  amount  of  the  poliry.  claiming  that  it 


This  IHceat  im  compiled  on  tko  Kcy-Mamber  System.  For  explanation,  aeo  ^ace  ill. 

Digitized  by  VjOO^ 


FRAUDULKNT  CONVEYANCES,  I  (B).  (C).        [Slnd.  Dlc-Pagein]       }  44 


was  fraudul(>nt  as  to  creditors,  and  bad  passed 
to  bim  by  the  asBignment;  that  A.  was  in- 
solvent  at  tbe  time  he  took  out  the  first  pulicy; 
and  that  he  remained  so  until  bis  death.  Held, 
that  tbe  new  policy  was  certainly  not  fraudu- 
leat,  and  that,  as  the  complaint  did  not  allege 
that  the  first  one  had  been  obtained  with  any 
fraudulent  inteot,  but  simply  that  A.  was  then 
insolvent,  and  not  that  he  knew  or  believed  at 
the  time  that  he  was  so,  the  court  could  not 
say,  in  view  of  the  facts,  that  it  was  fraudulent 
as  to  creditors.— Foster  t.  Brown,  65  Ind.  234. 

[b]  (Snp.  1890) 

The  law  favors  the  making  of  a  reaaoaable 
proTisioD  by  a  man  for  his  family  and  those 
who  are  dependent  upon  him,  and  it  Is  not  a 
violation  of  the  statute  and  In  fraud  of  cred- 
itors for  a  debtor,  though  insolvent,  to  con- 
tribute and  pay  a  reasonable  amount  for  insur- 
ance for  the  benefit  of  his  family.— JohnsoD  v, 
Alexander,  25  N.  EX  700,  1^  Ind.  675,  9  L.  R. 
A.  600. 

A  debtor  took  out  a  policy  upon  bis  life, 
and,  after  holding  it  a  short  time,  in  good 
faith,  transferred  it  by  indorsement  to  certain 
of  bis  creditors,  and  took  from  them  an  agree- 
ment by  which  they  were  to  pay  the  premiums, 
and,  from  the  proceeds,  when  paid,  retain  the 
amount  due,  and  pay  any  surplus  to  his  heirs 
or  to  his  order.  He  died  without  making  any 
further  order  as  to  the  proceeds  of  the  policy. 
Held,  that  the  transfer  was  not  in  fraud  of 
creditors,  but  was  complete  and  valid,  and  trans- 
ferred tbe  surplus  to  the  heirs. — Id. 

[c]  (App.  1897) 

Where  tbe  insured,  prior  to  bis  death,  by 
a  written  communication  directed  the  genera! 
agent  of  the  insurer  to  transfer  his  policy  pay- 
able to  his  estate  to  bis  wife,  and  died  before 
the  transfer  was  actually  made,  such  transfer 
of  the  policy  was  valid,  and  not  in  fraud  of  cred- 
itors.—State  ex  rel.  Wright  v.  Tomliiison,  45 
N.  E.  IIIG,  16  Ind.  App.  662,  58  Am.  St.  Kep. 
336. 

Where  a  husband  took  oat  a  life  poliry  In 
January,  1802,  and  assigned  it  to  his  wife  in 
March,  1894,  at  which  date  he  died,  tbe  trans- 
tar  was  valid,  and  not  in  fraud  of  credltoni. 
except  as  to  the  amount  of  the  premium  paid 
for  the  two  years, — Id. 

For  Cases  frou  Othbb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  |i  5ft,  57, 
158. 

See,  also,  note,  88  Am.  Dec.  530;  note,  29 
Am.  St.  Rep.  360. 


(Q  PROPERTY  AND  RIGHTS  TRANS- 
FERRED. 


Description  of  property  in  pleading,  see  post. 


S  43.  Property  snlijeet  to  t'****"  of  ar*d- 
Itors  Im  semeraL 

[a]  (Sup.  1878) 

A  mortgage  execnted  by  a  tenant  as  aecnri- 
ty  for  rent  on  crops  to  be  raised  by  him  on  the 
leased  prpmisea  is  valid  against  bis  execution 
creditors.- Headtick  r.  Brattaln,  03  Ind.  438. 

[b]  (8«p.l883) 

Creditors  cannot  complain  of  the  dispossl 
of  property  that  they  cannot  reach.— Phenix 
Ins.  Co.  T.  Fielder,  38  N.  B.  270,  133  Ind.  657. 

Fob  Cases  vbou  Otoss  States, 

See  24  Cent.  Diq.  Fraud.  Cout.  H  41, 

95-100,  301. 
See,  also,  20  Cyc.  pp.  348-389;   note,  '21 
L.  R.  A.  623. 


144.  ZmteMst  of  debtor  Im  property  Im 
cenersl. 

[«]    (9ttp.  IBM) 

A  debtor  may  sell  his  equitable  interest, 
if  it  be  done  without  fraud,  before  a  bill  is 
filed  by  a  creditor  to  enforce  tbe  payment  of 
his'  judgment  out  of  such  equitable  estate.— 
Russell  V.  Houston,  6  Ind.  ISO. 

[b]    (Snp.  1S85) 

To  a  complaint  to  set  aside  an  alleged 
fraudulent  deed,  an  answer  stating  that  tbe 
deed  was  drawn  up  in  the  debtor's  name  as 
grantee,  that  it  was  never  delivered,  that  the 
grantor  intended  to  give  the  land  to  his  daugh- 
ter, the  debtor's  wife,  and  that  at  his  reqncHi 
he  made  another  deed  conveying  the  land  to  her, 
held  good,  if  for  no  other  reason  than  that  tbe 
deed  was  never  delivered  to  the  husband,  and 
hence  he  never  had  any  title  to  the  property 
which  his  creditors  could  reach. — B  rem  merman 
V.  Jennings,  101  Ind.  253. 

[C]     (Snp.  1905) 

Husband  and  wife  contracted  for  pur- 
chase of  land  to  be  conveyed  to  them  as  tenants 
by  the  entireties.  Thereafter  they  paid  for  it, 
and  at  the  request  of  the  wife  had  it  conveyed 
to  the  husband,  under  agreement  between  them 
that  be  should  have  the  title  quieted  at  his  ex- 
pense, and  then  have  it  conveyed  so  as  to  vest 
the  title  in  them  as  tenants  by  the  entireties, 
which  be  did.  Held  that,  husband  and  wife  hav- 
ing acquired  the  equitable  title  by  their  cod- 
tract  of  purchase,  and  it  having  remained  in 
them  .when  tbe  deed  was  made  to  him,  the 
question  of  whether  there  was  a  conveyance  la 
fraud  of  his  creditors  was  to  be  determined  as 
of  the  time  of  the  purchase  and  the  deed  to  him, 
and  aa  though  the  deed  had  then  been  made  to 
both.— Cannon  v.  Castlemao,  73  N.  B.  689,  101 
Ind.  343. 

Fob  Gases  fsoic  Otiieb  States, 

»F.E  24  Cent.  Dxo.  Fraud.  Conr.  If  102- 
104. 
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1 46.  PersoBAl  property  in  cen«rAl. 

Ul     (8»P-  1874) 

Shares  of  stock  in  an  iDCorporated  com- 
pany being  liable  b;  statute  to  levy  aod  tale 
OD  execution,  a  judgment  creditor  may  main- 
tain an  action  against  the  judgment  defendant 
and  bU  assignee  to  set  aside  a  fraudulent  aale 
of  such  stock  to  the  latter.— Scott  v,  lodianapo- 
lia  Wagon  Worlcs,  4S  Ind.  75. 

[b]  (Sttp.  imi 

A  creditor  may  maintain  a  bill  against  the 
debtor  and  his  assignee,  to  set  aside  a  fraudu- 
lent tianafer  of  the  capital  stock  of  a  corpora- 
tion.—Quarl  T.  Abbett.  102  led.  233,  1  N.  B. 
476,  52  Am.  St  Bep.  662. 

[c]  (Sap.  1888) 

Where  a  husband,  baring  no  property  sub- 
ject to  execution,  gives  his  wife  a  sum  of  mon- 
ey, with  intent  to  defraud  bis  creditors,  which 
facta  the  wife  knew,  and  the  wife  still  holds 
the  money,  and  has  not  acconnted  therefor,  it 
may  be  reached  in  equity  by  the  hnaband's 
judgment  ciediton.— Blair  ▼.  Smith,  114  Ind. 
114,  15  N.  a  817,  5  Am.  St.  Bep.  503. 

Fob  Cases  jboh  Otheb  States, 

Seb  24  Cekt.  Dig.  Fnnd.  Cout.  fi  6,  1U8, 
110. 

See,  alao,  20  Cyc  p.  SSOl 

149.  Particmlar  Mtates  and  Interests. 

■  M    (Sap.  1883) 

Rev.  St.  1881.  U  2974,  2976,  provide  that 
where  a  conveyance  for  a  valuable  considera- 
tion  is  made  to  one  person,  and  the  considera- 
tion therefor  is  paid  another,  a  resulting  trust 
shall  arise  in  favor  of  the  latter  individual,  if  it 
shall  be  made  to  appear  that  by  agreement  and 
without  any  fraudulent  intent  the  party  in 
whom  the  title  is  vested  was  to  hold  the  land 
In  trust  for  the  one  paying  the  purchase  money. 
Held,  in  a  suit  by  a  creditor  to  set  aside  bis 
debtor's  conveyance  as  fraudulent,  that  the 
grantee's  answer  tlut  the  property  in  contro- 
versy was  purchased  with  her  own  separate 
funds,  and  by  mutual  agreement  and  without 
fraudulent  intent  the  deed  was  made  to  the 
debtor  as  her  tmstee,  and  that  be  so  held  the 
land  as  her  trustee  op  to  the  time  of  the  con- 
veyance assailed  as  fraudulent,  and  her  further 
answer  that  the  grantee  paid  the  purchase 
money,  bat  that  the  title  was,  without  her 
knowledge  or  consent,  made  to  the  debtor,  who 
held  as  her  trustee,  stated  good  defenses  tinder 
the  above  statute.— Robertson  v.  Huffman,  92 
lad.  217. 

[b]  (8mp.UH) 

An  agreement  by  a  husband  with  his  wife 
to  take  a  specified  snm  of  money  named  in  her 
will  Id  lieu  of  his  dower  interest  in  her  lands, 
provided  that  she  allowed  the  will  to  stand 
as  nude,  is  valid  as  against  creditors  of  the 
Imsband  whose  claims  were  In  judgment  prior 


to  the  agreement.— Huffman  T.  Gopeland,  139 
Ind.  221,  38  N.  a  861. 

[c]    (App.  im) 

A  conveyance  of  land,  held  by  the  heir  in 
trust  for  all  tfae  heirs,  to  another,  in  compliance 
with  a  parol  agreement  and  upon  a  sufficient 
consideraticm,  ia  Talid  as  against  the  trustee's 
creditors.— Fraser  t.  Churchman,  43  Ind.  App. 
200,  86  N.  E.  1029. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cekt.  Dio.  Fraud.  Conr.  ||  106, 

106,  111. 
See,  also,  20  Cyc.  p.  8S1. 

I  50.  Property  or  rights  without  peemb- 
Imry  Tolne. 

Necessity  of  alleging  value  in  action  to  set  asldp 

conveyance,  see  post,  U  259,  263. 
Verdict  and  findings  aa  to  value,  see  post,  | 

810. 

[a]  (App.  1»» 
Where,  in  an  action  to  set  aside  an  alleged 
fraudulent  conveyance  of  property,  it  appeared 
that  the  property  was  worth  $1,200,  and  was 
mortgaged  for  $900;  that  defendant  was  en- 
titled  to  an  exemption  of  (600;  and  that  bis 
wife's  interest,  not  subject  to  execution,  amount- 
ed to  $700, — there  was  nothing  which  could  be 
spplied  OD  the  judgment,  even  if  the  conveyance 
was  vacated,  and  a  judgment  in  favor  of  the 
creditor  was  erroneous.— Jackson  t.  Sayler,  63 
N.  E.  881,  30  iDd.  App.  72. 

Fob  Cases  raoH  Otheb  States, 

See  24  Cent.  Dio.  Fnud.  Conr.  If  112, 

113. 

See,  also,  20  Cyc.  p.  35a 

i  91.  Exempt  property  Im  seMraL 

Mortgage  pending  execution,  see  ExECDTiOBT, 
I  115. 

Pleading,  see  post,  If  266,  269. 
Presumptions  and  burden  of  proof,  see  post, 
f  271. 

[ft]    (Sap.  1848) 

If,  between  the  times  of  the  rendition  of 
judgment  and  the  issuing  of  execution,  an  ex- 
ecution defendant  fraudulently  conveys  all  his 
property  to  a  third  person,  and  it  is  afterwards 
levied  on  to  satisfy  the  execution,  he  is  not 
entitled  to  bold  $125  worth  of  the  property 
exempt  from  executioo.- Mandlove  t.  Bnrton, 
1  Ind.  39,  Smith,  3. 

[bl  As  exempt  property  cannot  be  taken  in 
satisfaction  of  debts,  a  conveyance  thereof  is 
not  invalid  because  voluntary,  nor  because  it 
was  executed  with  intent  to  hinder  and  delay 
creditors.— (Sup.  1886)  Burdge  v.  Bolin,  106  Ind. 
175.  6  N.  E.  140,  55  Am.  Rep.  724;  (1888) 
Phelps  V.  Smith,  116  Ind.  387.  17  N.  E.  602.  19 
N.  E.  150;   (18S9)  Goudy  v.  Werbe,  117  Ind. 
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IM.  JO  N.  E.  704.  3  L.  11.  A.  114;  MSSin  Kay 
V.  Vnrnfll.  118  lud.  112,  L-O  X.  E.  7«ri; 
ritixt-ns'  Itaok  t.  Bolen,  121  Ind.  301,  23  N. 
E.  14G. 

[C]      (Sap.  1886) 

As  a  gpneral  ni!f>,  a  vohmfary  conveyance, 
inaile  by  an  insolvent  (icbtor  who  lia's  not  suffi- 
cient other  iiroperty  suliject  to  execution  to  pny 
Ills  iletits,  is  ci'nstriii-tively  fraudulent  as  against 
I'xiKling  crcilitoi-K:  Init  this  in  true  only  wliet^ 
llic  property  so  disposed  of  was  not  at  the  time 
exempt  from  execution,  but  sucli  as  tlie  cied- 
itiir  nii^ht  have  reached  in  tlio  hands  of  tlie 
debtor.—Faurote  v.  Carr.  H)S  Ind.  12.%  tt  X. 

K.  ;{.-»o. 

Id]  A  debtor's  lonveyauce  of  exempt  property 
I  iiniiot  be  frniidu]<'nt  as  to  credilors.— (Sup. 
ivssi  Hiair  v.  Smith,  X.  K.  SIT.  114  Ind. 
114.  5  .\m.  St.  Hep.  r.!i;5;  (IMITi  IsKrij;;:  v. 
rauley.  47  N.  K.  S21,  14S  Ind.  4;[ti:  (App. 
is;i7)  Kolb  V.  Itaisor,  47  X.  E,  177,  17  Ind. 
Apji.  -"il. 

[e]  (Sap.  im) 

Where  a  conveyance  of  land  is  net  aside 
ns  fraudiileut,  and  the  properry  sold,  llie  delilor 
canunt  claim  a  portion  of  the  proceeils  as  ex- 
cm|(t  from  exmitiou.— Cliamller  v,  Jessup,  i:t2 
1ml.  3rt],  31  X.  K.  1109. 

[f]  (Sap.  1893) 

A  Frandnlent  grantor  cannot  set  np  an  aft- 
er-acquired ngbt  of  expuiption  as  a  defense  to 
an  action  to  set  aside  a  coaveyam-e;  hin  Ht:hi>< 
Mug  determined  by  the  conditlouK  oxistinR  at 
the  time  of  the  conveyanee.— Plienix  Ins.  Co.  v. 
Fielder,  33  N.  E.  270,  133  Ind.  7m7. 

rcl    (Sai>.  1897) 

The  Interest  of  a  wife  In  lier  huMliand's 
land,  to  the  extent  of  one-third  itn  value,  is  not 
the  snhjpct  of  a  fraudulent  conveyance. — Isgrii^t; 
V.  I'auley.  47  N.  E.  821,  148  Ind.  430. 

[h]  (Sup.  ms) 

I'roperty  conveyed  by  a  husband  to  his 
wife,  though  with  intention,  linown  to  her,  to 
defraud  his  crcilitors,  cannot  be  reached  by 
Iheu),  he  lieinfr  a  householder,  and  the  value  of 
his  wife's  inchoate  interest  therein,  and  his 
exemption  of  •SiilM).  and  liens  on  the  proi>erty 
fcnior  to  such  creditors,  beinj:  equul  to  the  val- 
ue thereof.— Ma  rmon  t.  White,  51  N.  E.  030, 
l.-il  Ind.  443. 

II]  (Sup.  1907) 
The  owner  of  exempt  property  has  tlie  ab- 
solute right  to  transfer  the  same,  and  iu  doing 
so  cannot  legally  be  charged  with  defrauding 
liis  creditors,  or  with  intent  to  do  so. — Stark 
V.  Lamb,  107  Ind.  («2,  78  N.  E.  668,  79  X.  E. 

Sits. 

For  Cases  from  Otjieb  States, 

SEE  24  Cent.  Dio.  Fraud.  <'onv.  114- 

117;  28  Cent.  Dig.  Insolv.  f  K\. 
See.  also,  20  Cyc.  p.  3TT. 


§52.  HostMsteftd. 

As  a  general  rule  a  voluntary  conveynii<-p 
made  by  an  insolvent  debtor  who  has  not 
sufficient  other  property  subject  to  execution  to 
pay  his  debts,  is  constructively  fraudulent.  ■« 
against  existing  creditors;  but  this  is  true  only 
where  the  property  disposed  of  was  not  at 
the  time  exempt  from  execution,  but  such  u 
the  creditor  might  have  reached  in  the  hands  of 
the  debtor.— Fau rote  t.  Carr,  108  Ind.  123.  9 

X.  R  :i.v». 

[b]  (Sap.  18S7) 

Ah  a  debtor's  homestead  is  not  subject  to 
the  demands  of  his  creditors,  a  <'Ouveyance  there- 
of, whether  made  with  or  without  considera- 
lion,  and  irre»ipective  of  the  intent  of  the  par- 
lit'S.  cannot  be  set  aside  as  frauduleot  as  to 
I -n-ditors.— Taylor  t.  DuesteriKrE,  lOO  Ind.  165, 
!)  X.  E.  007. 

[c]  (Snp.1891) 

A  conveyance  is  not  fraudnlent  where  the 
value  of  the  property  convoyed,  after  dednctiog 
valid  liens,  does  not  exceed  the  amount  of  the 
grantor's  slatutor}-  exemption. — Xicbols,  Shep- 
herd &  Co.  V.  Burch,  12S  Ind.  324,  27  N.  E. 
737. 

[d]  (Sup.  1893) 

Wliere  defendant  seeks  to  defeat  an  ac- 
tion  to  set  aside  a  conveyance  by  ber  as  fraud- 
tdcnt  by  showing  that  the  prop4-rty  eonveyeil 
was  exempt,  tdie  must  show  that  the  riglii 
of  exemption  existi^  at  the  time  the  alleged 
fraudulent  conveyance  was  made,  and  an  alle- 
pition  that  such  right  existed  at  the  time  the 
answer  wa^  filed  is  not  sntHcienl. — Pbenix  Ins. 
Co.  V.  Fielder,  133  Ind.  557.  33  X.  E.  27a 

[e]  (Sup.  1900} 

Where  the  value  of  an  interest  to  Isnil 
does  not  exceed  JOOO.  which  is  exempt  from 
exei'Ution  by  statute,  a  conveyance  thereof  will 
not  l»e  held  fraudulent  as  to  the  grantor's  cred- 
itors-1  ledrick  T.  Hall,  58  N.  E.  257,  155  Ind. 

:{7i. 

For  Cases  fkou  Otu&b  States, 

See  24  Cent.  I>lo.  Fraud.  Conv.  H  118- 
127. 

See.  also.  20  Cyc  pp.  381-389. 

{  63.  Property  Im  otkw  state  or  eo«mtj< 

[a]    (Sap.  1875) 

A  conveyunce  by  the  judgment  defendant, 
after  the  rendition  of  the  judgment,  of  lands  be- 
longing  to  him  in  another  county  than  that  in 
which  the  judgment  is  rendered,  is  not  a  fniuJ 
on  the  judgment  plaintiff  as  the  judgntent  is 
not  a  lien  on  such  lands.— Baker  t.  Chandler, 
51  Ind.  H\ 

For  Ca-ses  from  Other  States, 

See  im  Cent.  Dig.  Frand.  Conv.  I  101. 
See.  also.  20  Cyc.  p.  'i'/J. 
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§  54  fflnd-DH— Pa«©uq        FRAUDULENT  CONVEYANCES,  1  (D). 


(D)  INDEBTEDNESS.  INSOLVENCY.  AND 
INTENT  OF  GRANTOR. 

Pleadiogti,  see  post.  {  261. 
Prxwf.  see  post,  iS  271  -1^7:1,  286,  2SS,  289,  21*7, 
298. 

gu««tiOD  for  jury,  see  post,  i 
Spedal  Terdivt,  see  post,  { 

{ 54.  ImdelitedmcM  sleKeat  of  tn«d. 

AdmiKiibilit}'  of  evideoce,  see  post,  |  286. 

[a]  iSnp.l845> 
That  a  person  was  deeply  involved  in  debt 
wbeQ  be  executed  a  voluntary  eonveyimee  of 
land  is  strong  evidence  that  the  conveyuucc 
was  made  to  defraud  subse«iuent  puroliasers.— 
Faine     Doe  ex  dem.  GrllUn,  7  Biackf.  485. 

[bi  (s»p.  ms) 

A  vohintary  conveyouce  of  real  estate  is 
Dot  void  as  to  subae()uent  creditors  merely  be- 
rause  the  grantor  was  indebted  $2r>  or  $30  at 
ihe  date  of  the  deed.— Doe  ex  dem.  Abbott  v. 
Hurd.  7  Biackf.  510. 

[e]  (Sa».l853) 

A  Toluntar}-  conveyance  of  lands  tnade  by 
faiber  to  son,  to  prevent  their  being  subjected 
to  the  payment  of  his  debtn— whether  he  is  in- 
debted a>  priocipal  or  surety — may  be  set  aside 
by  his  creditOTS,  and  the  land  may  be  subjecte<l 
to  the  paj-meot  of  their  debts.— Law  t.  Smith, 
4  In^. 

[d]    iSap.  1^) 
Here  indebtedness  of  the  grantor  at  the 
time  of  making  a  voluntary  conveyance  will 
Dot  reader  it  fraudulent  as  to  creditors.— Ilublffi 
V.  Ban-  mft,  4  Ind.  388. 

Indplitoilness  on  the  part  of  a  grantor  at 
the  lime  of  the  conveyance  is  a  badge  of  fraud. 
-Id. 

W  18S6) 

Where  the  good  faith  of  a  snle  or  convey- 
apw  of  property  is  in  issue,  it  is  competent  to 
fbfiw  that  the  vendor  or  grantor  was  embnr- 
tisswi  linancifllly  when  the  sale  or  conveyance 
vss  niaile. — (leisendorff  v.  Eagles,  106  Ind.  38, 
.1  .V.  E.  743. 

in  (Sap.  ISg9) 
A  ranveyanoe  by  a  surety  on  a  guardinn's 
bmd  may  be  e^t  aside  ns  fraudulent,  though 
there  was  no  breat-h  of  the  bond  when  the  con- 
TfyiiKe  was  made.— Bowen  t.  State  ex  rel. 
Bndbnry,  121  Ind.  2.^1.  23  N.  B.  75. 

Fob  Cases  from  Otiieb  States, 

See  24  Cest.  Dig.  Fraud.  Cout.  |S  128- 
134.  130.  137. 

155.  Ammption  of  debts  "bj  crantee. 
[■I    (Sap.  1897) 
The  fact  that  a  debtor  conveys  all  its 
ptoiien,v.  leaving  debts  unpaid,  will  not  justify 
wtting  aside  of  such  conveyance  for  fraud, 
*lvre  the  grantee  oKBumes  the  debts. — Old  Nat. 


Bank  of  EvansTille  x.  Heckman,  47  N.  E.  953, 
148  Ind.  490. 

For  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Fraud,  Codt.  {  135. 

S  56.  SoWenoy  of  Kratttor. 

FoK  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  SS  l*i8- 
158. 

See,  also,  20  Cyc.  pp.  453-455. 

ft  57.  — ~  In  generaL 

[a]  (Sap.  ISTii) 

IMaiiitiff' s  evidence  established  that  the 
debtor,  (trior  to  his  becoming  indebted  to  plain- 
tiff, bad  acquired  title  to  land;  that  Bubseguent 
to  the  incurring  of  such  debt  the  debtor  and 
his  vtfe  conveyed  the  land  to  a  third  person, 
who  conveyed  the  same  to  the  debtor's  wife; 
that,  though  both  of  said  conveyances  purported 
to  l>e  for  a  velnable  consideration,  yet  no  con- 
sideration for  either  passed  between  the  parties 
thereto;  that  about  two  years  afterward  the 
l)liiintiff  recovered  a  judgment  against  the  debt- 
or for  the  amount  of  said  debt;  and  that,  an 
execution  on  such  judgment  having  been  issued 
to  the  proiwr  officer,  the  debtor  had  then  no 
ttroperty  subject  to  execution,  and  such  writ 
was  returned  "unsatisfied."  Held,  that  fraud 
in  the  execution  of  such  conveyances  was  not 
deducible  from  such  evidence,  and  could  not  he 
presumed  in  the  absence  of  evidence  that,  at 
the  time  such  alleged  fraudulent  conveyances 
were  made,  tiie  debtor  did  not  have  sufflcient 
|)roi>erty  left  to  pay  his  debts,  and  the  debtor 
bad  procured  the  making  of  such  conveyances 
with  tlie  intent  to  defraud  his  creditors,  that 
the  wife  had  knowledge  of  such  intent,  and 
that  no  consideration  had  passed  between  her 
and  her  husband  for  the  making  of  such  con- 
veyances.—Eagan  T.  Downing,  55  Ind.  <J5. 

[b]  <Siip.  1882) 

If  the  crantor  is  solvent  at  the  time  the 
grant  was  made,  his  subxequent  insolvency  will 
not  render  it  invalid.— Dunn  v.  Dunn,  82  Ind. 
42;  Barkley  t.  Tapp,  87  Ind.  25. 

[c]  (»mp.  im) 

Where  the  grantor  is  solvent  when  the 
conveyance  is  made,  his  subsequent  insolreney 
does  n:tt  affect  the  validity  of  the  conveyance. 
—Masters  v.  Templeton,  92  Ind.  447. 

[d]  (Sap.  1S8S) 

Where  a  liusband  whose  remaining  prop- 
erty subject  to  execution  is  amply  sufficient  to 
pay  his  debts  makes,  a  gift  of  money  to  his 
wife,  intuiediately  borrowing  it  from  her,  and 
securing  its  payment  by  note,  and  thereafter 
suffers  judgment  on  the  note,  and  seizure  of  his 
property  (in  execution,  with  intent  to  defraud 
his  credilors,  the  wife  is  not  liable  to  a  credi- 
tor of  the  husband  for  the  goods  seized,  al- 
though she  had  notice  of  her  husband's  fraudu- 
lent intent  in  suffering  judgment  and  seizure  of 
the  goods.— Phelps  v.  Smith.  316  Ind.  387,  17 
N.  E.  002,  J»  N.  E.  15(L 
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[e]     (Snp.  1892) 

A  solvent  person  is  not  guilty  of  fraud  Id 
making  a  voluntary  conveyaoce  of  his  proper- 
ty.-Bright  t.  Bright.  31  N.  £.  470,  133  Ind. 
56. 

m  <Sap.lSH) 
Defendant's  father-in-lav  paid  part  ot  the 
price  of  land  bought  by  defendant,  on  condi- 
tion that  defendant  should  convey  It,  with  other 
land,  to  his  wife,  and  defradant  conveyed  it 
according  to  the  agreement.  At  that  Ume,  de- 
fendant was  surety  on  a  note  for  $500,  which 
had  matured,  bnt  which  was  not  put  to  judg- 
ment till  several  years  later.  At  the  time  of 
the  conveyance  the  principal  debtor  was  worth 
over  (15,000^  and  defendant  was  worth  $1,000. 
besides  the  land  conveyed.  Held,  that  the  con- 
veyance was  not  fraudulent.— Boyd  v.  Vickery, 
138  Ind.  276,  37  N.  E.  072. 

Fob  Casbs  fbou  Otheb  States, 

See  24  Cent.  Dio.  Fraud.  Conv.  |8  138- 
142,  148,  150-158. 

1 58.  ^—  Retention   of   property  rnnM- 
dent  to  pay  debts. 

Element  of  fraud  In  general,  see  ante,  f  H. 
Presumptions  and  burden  of  proof,  see  post,  { 
272. 

[ft]  (Sup.  ISTI) 
To  sustain  an  action  to  set  aside  a  con- 
veyance alleged  to  be  fraudulent  and  subject 
the  property  for  payment  of  the  creditor's 
claim,  it  must  be  alleged  and  proved  that  the 
judgment  debtor  does  not  possess  other  prop- 
erty subject  to  sale  for  the  payment  of  the 
claim.— Ewing  v.  Patterson,  35  Ind.  326. 

[aa]  (8np.U7S) 

A  voluntary  conveyance  to  a  wife  cannot 
be  impeached  by  the  credltora  of  the  grantor 
merely  upon  the  ground  of  hia  indebtedness  at 
the  time  of  the  conveyance,  if  he  retains  suffi- 
cient property  with  which  to  discharge  his 
debts.— Brookbank  v.  Kennard,  41  Ind.  339. 

[b]  A  creditor  of  a  grantor  attacking  as  traud- 
uleat  a  conveyance  by  the  latter  must  aver 
and  prove  that  at  the  time  of  making  the  same, 
as  well  as  when  suit  was  brought,  such  grantor 
did  not  have  suflScient  other  property  subject  to 
execution  to  pay  all  his  debts.— (Sup.  1876) 
Sherman  v.  Hogland.  54  Ind.  578;  (1883)  E^e 
T.  Louis,  01  Ind.  457;  (1891)  McConueU  v.  Cit- 
izens' State  Bank  of  Peteraburgh,  27  N.  E. 
616,  130  Ind.  127;  (1804)  Nevers  v.  Hack,  37 
N.  E.  791,  138  Ind.  260,  46  Am.  St.  Rep.  380; 
(1804)  Boyd  v.  Vickrey.  37  N.  £.  972,  138  Ind. 
27a 

[c]  Courts  will  not  interfere  to  set  aside  a 
conveyance,  as  fraudulent  against  creditors,  if 
it  appear  that  there  Is  property  other  than  that 
conveyed  out  of  which  their  claims  can  be  sat- 
isfied.—(Sup.  1877)  Bentley  v.  Dunkle,  57  Ind. 
374;  (1804)  Emerson  v.  Opp,  130  Ind.  27,  38 
N.  R.  830. 


[d]  (Sap.  1877) 

The  act  of  a  debtor  in  surrendering  a  pol- 
icy of  inauraQce  on  hia  life  payable  to  him- 
self, and  taking  another  payable  to  his  mother, 
it  not  being  shown  that  he  did  not  have  at  the 
time  sufficient  property  tn  pay  all  of  his  debts, 
is  not  fraudulent  as  to  creditors  on  the  part  of 
either  the  debtor  or  the  mother, — Langford  v. 
Freeman,  00  Ind.  46. 

[e]  (Sap.  1S78) 

Where  a  debtor  conveys  property  withoat 
consideration  during  the  pendency  of  an  action 
against  him,  and  the  property  is  afterwards 
levied  on  and  sold  under  execution  issued  on 
the  Judgment  recovered  in  such  action,  the  pur- 
chaser cannot  lecover  the  possession  of  the  prop- 
erty without  showing  that  at  the  time  of  the 
conveyance  the  debtor  lud  no  other  property 
subject  to  execution.— Uolman  t.  Elliott,  65 
Ind.  78. 

[fl  (Sop.  1880) 
To  entitle  a  creditor  to  set  aside  his  debt- 
or's conveyance  as  fraudulent,  it  must  appear 
that  the  debtor  did  not  have  other  property  at 
the  time  of  making  the  conveyance,  sufficient  to 
satisfy  the  creditors'  claims,  since  a  debtor  has 
a  right  to  make  whatever  disposition  he  pleas- 
es of  property,  so  long  as  in  doing  so  he  works 
no  Injury  to  Us  creditors.— Noble  T.  Hines,  72 
Ind.  12. 

[g]  (Sap.  ma 

A  debtor's  fraudulent  conveyance  cannot 
be  set  aside  at  the  instance  of  creditors,  anless 
It  appears  that  at  the  time  of  making  it  he  had 
no  other  property  out  of  which  creditors'  claims 
could  have  been  satlafied.- McCole  r.  Loefar,  TO 
Ind.  430. 

[h]  (Sap.  18S1) 

In  a  suit  to  set  aside  a  conveyance  by 
plaintiff's  debtor  on  the  ground  that  It  was 
without  consideration,  it  mui^t  be  shown  that 
the  grantor  bad  not  enough  property  left  sub- 
ject to  execution  to  pay  all  his  debts. — Jen- 
nings T.  Howard,  80  Ind.  214. 

[I]  (S«p.l8S2) 
A  creditor  must  ^ow  that  the  grantor, 
when  he  made  the  conveyance  attacked  as 
fraudulent  and  at  the  time  suit  was  brought, 
had  no  other  property  sufficient  to  set  aside  bis 
debts.— Bishop  v.  State  ex  rel.  Lord,  83  Ind.  67. 

[]]  (Sap.  18SS) 
Where  a  conveyance  is  charged  to  have 
been  made  with  fraudulent  intent  as  againal 
creditors,  it  need  not  be  shown  that  after  the 
conveyance  the  debtor  did  not  have  sufficient 
property  to  pay  his  debts.— Flannagan  t.  Don- 
aldson, S3  Ind.  517. 

[k]    (Snp.  1883} 

Where  a  judgment  creditor  purchases  lands 
fraudulently  conveyed  and  then  brings  an  ac- 
tion of  ejeotment  or  a  suit  to  quiet  title,  he 
must  show  the  fraudulent  character  of  the  con- 
veyance, and  show  that  at  the  time  of  the  exe- 
cution of  the  conveyance  and  sale  on  execution 
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the  Jndgment  debtor  did  not  have  other  proper- 
ty Buttject  to  executioD  sufficieat  to  pay  bis 
debts.— Ere  t.  Loals.  91  Ind.  457. 

[1]    (Sap.  18ST) 

When  a  debtor  purdiases  property  with 
money  which  might  have  been  subjected  to  the 
payment  of  bis  debts,  and  takes  title  in  the 
name  of  a  volunteer  for  the  purpose  of  defraud- 
ing his  creditors,  such  creditors  may  subject 
it  to  the  payment  of  their  claims,  unless  at  the 
time  of  the  conveyance  or  the  bringing  of  the 
snit,  the  debtor  bad  other  property  subject  to 
execution  sufficieot  to  enable  the  debt  to  be 
collected  by  ordinary  process.— EHer  T.  Crall, 
112  Ind.  318,  14  X.  E.  79. 

A  conveyance  in  fraud  of  his  creditors  is 
Fabject  to  the  payment  of  their  claims,  unless 
at  the  time  of  the  conveyance,  or  the  bring- 
ing  of  the  suit,  the  debtor  had  other  property 
BufficieDt  to  enable  the  debt  to  t>e  collected  by 
ordinary  process;  but  if  the  debtor  has  other 
property  which  cannot  be  readied  by  execution 
and  which  he  refuses  to  apply  to  the  satisfac- 
tion of  the  debt,  so  that  the  creditor  is  requir- 
ed  to  resort  to  an  extraordinary  remedy,  he 
may  proceed  against  property  fraudulently  con- 
veyed, and  it  Is  no  defease  for  the  debtor  to 
show  that  he  had  property,  not  subject  to 
execution,  out  of  which  be  might  have  paid 
the  debt,  if  he  bad  chosen  so  to  do.— Id. 

(m]    (Sap.  188S) 

The  complaint  is  fatally  defective,  unless 
it  show,  not  only  that  the  grantor  had  no  oth- 
er property  subject  to  execution  at  the  time 
of  the  conveyance,  but  also  that  be  had  no 
such  property  at  the  commencement  of  the 
action.— Taylor  t.  Johnson^  113  Ind.  104,  15 
N.  E.  238. 

[n]  (■■p.UM) 
Thongh  a  debtoi^s  conveyance  is  made  for 
the  purpose  of  defeating  creditors,  yet  if,  after 
its  execution,  the  debtor  still  has  safficient  prop- 
erty to  satisfy  his  liabilities,  the  conveyance 
will  be  nutained,  since  it  has  worked  no  in- 
Jnry  to  his  creditbrs.- Sell  t.  Bailey,  118  Ind. 
61,  21  N.  B.  338. 

[o]     (Svp.  USS) 

FlaintilTs  debtor  made  a  conveyance  of 
property  without  consideration,  and  with  the 
admitted  intention  of  defrauding  creditors  other 
than  plaintiff,  and  thereafter  was  without  suflS- 
dent  prtqwrty  to  satisfy  plaintiffs  claim.  Hetd, 
that  plaintiff  was  within  Rev.  St.  1881,  S  4920 
(Rev.  St.  1894,  %  0645),  providing  that  convey- 
ances made  in  frand  of  creditors  are  void  as  to 
flie  "person  sought  to  be  defrauded.*'— Personette 
T.  Cronkhite,  140  Ind.  580,  40  N.  E.  59. 

[p]     (App.  1906) 

A  suit  to  set  aside  a  mortgage  as  fraudu- 
lent is  governed  by  the  same  rules  which  ob- 
tain in  actions  to  set  aside  fraudulent  coovey- 
ances.  and  plaintiff  therein  must  show  that  at 
the  time  of  the  execution  of  the  mortgage  and 
at  the  time  suit  was  brought  tbe  mortgagor 


did  not  have  enoa^  property  Bnbject  to  exe- 
cution to  pay  bis  debts,  or  to  pay  plaintilTs 
judgment,  after  satisfying  the  mortgage.- Din- 
ins  V.  Lahr,  74  N.  E  1033,  30  Ind.  App.  425. 

[Q]  (App.iHe) 

A  distributee  assigned  his  interest  in  the 
estate  of  his  intestate  without  any  valuable 
consideration.  The  assignment  was  made  for 
the  purpose  of  defrauding  the  distributee's 
creditors.  There  was  nothing  to  show  that  tbe 
distributee  did  not  have  other  property  sufficient 
to  satisfy  a  judgment  against  him,  nor  did  it 
appear  that  any  attempt  had  been  made  to 
collect  tbe  judgment  by  ordinary  processes  of 
law,  nor  that  the  distributee  was  insolvent. 
Held,  that  the  assignee  acquired  the  distribu- 
tee's interest  in  the  estate  as  against  tbe  judg- 
ment creditor. — Ritchey  v.  McKay,  75  N.  E. 
mi,  1090,  30  Ind.  App.  539. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Diq.  Fraud.  Conv.  H  13ti, 
140,  144-147,  158. 

S  60.  SolTener  of  debtor  liable  primari- 
ly or  Joiatly  with  sramtor. 

[«]     <8ap.  1897) 

The  solvency  of  tbe  sureties  on  a  bond  is 
immaterial  to  tbe  right  of  the  person  secured 
thereby  to  have  a  fraudulent  conveyance  of 
land  by  the  principal  set  aside,  so  aa  to  sub- 
ject such  land  to  payment  for  tbe  breach  of 
the  bond.— State  ex  reL  Little  v.  Famons,  47 
N'.  E.  17,  147  Ind.  579,  62  Am.  St  Rep.  430. 

For  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Fraud  Conv.  |  143. 
See,  also,  20  Cyc  p.  401. 

S  61.  lasolTBBey  olemaat  ot  irmnd, 

[a]  A  conveyance  will  not  be  set  aside  as 
fraudulent  merely  on  the  ground  of  the  insol- 
vency of  the  grantor  at  the  time  of  its  execu- 
tion.—(Sup.  1857)  Frank  v.  Peters,  0  Ind.  343; 
(18S1)  Wooters  v.  Osbom,  77  Ind.  518;  (1881) 
Evans  v.  Pence,  78  Ind.  438. 

[b]    (Sap.  1860) 
The  insolvency  of  the  owner  does  not  in- 
validate a  sale,  if  no  liens  have  attached. — Mc- 
Ta^art  v.  Rose,  14  Ind.  230. 

[0]    (Sap.  IBSl) 

In  an  action  to  set  aside  an  alleged  fraud- 
ulent conveyance,  the  mere  fact  that  at  the 
time  of  the  conveyance  the  debtor  had  not 
enough  unincumbered  property  to  pay  hiu  debts 
heJd  not  to  be  conclusive  evidence  of  fraud.— 
Wooters  v.  Osbom,  77  Ind.  513. 

[d]    (Sup.  1884) 

One  w  bo  at  tacks  a  con  veyance  on  the 
ground  of  fraud  mnftt  prove  the  insolvency  of 
the  grantor.— Pennington  v.  Flock,  93  Ind.  378. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Ii^aud.  Conv.  Sg  138- 

158;   43  Cent.  Dig.  Sales,  S  *25. 
See.  also,  20  Cyc.  pp.  449,  455-401. 
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§63.  Intemt    to    defrttnd  pre-exlstiBS 
•redltora. 

Intent  to  defeat  other  crcditora  by  preference, 
see  poBt,  I  117. 

Fos  Cases  fboh  Other  States, 

See  24  Cent.  Dio.  Prand.  Conv.  |{  151*- 
177. 

See,  also,  20  Cyc.  p.  461. 
8  64.           la  cuMvml. 

M  (anp.  1882) 
Where  land  was  given  to  a  husband  with 
which  to  buy  land  for  his  wife,  and,  without 
her  knowledge,  he  placed  the  title  in  his  own 
name,  he  became  a  trustee  for  his  wife;  and 
the  fact  that  she  delayed  to  enforce  the  trust 
for  20  years,  during  which  time  the  husband 
paid  the  taxes  on  it  and  improved  it,  does  not 
show  that  a  deed  made  by  him  to  her  at  the 
end  of  such  time  was  fraudulent  as  to  his 
creditors. — Bishop  v.  ^tOite  ex  rel.  Lord,  83 
Ind.  G7. 

[b]  (Sup.  1885) 
A  joinder  by  a  'husband  in  a  conveyance 
to  a  trustee  for  his  wife,  made  for  the  purpose 
of  clearing  her  title  and  correcting  a  mistake, 
is  valid  as  against  his  creditors. — Bremmermau 
V.  Jennings,  101  Ind.  2r)3. 

Fob  Cases  fboh  Otiieb  States, 

Ske  24  Cent.  Dia.  Fraad.  Conr.  f}  li>l>- 
l(il,  104,  105. 

S  6S.  ^—  Ome  or  mors  endlton. 
[a]  (Sap.  1895) 
riaintiiTs  debtor  made  a  conveyance  of 
property  without  consideration,  and  with  the 
admitted  intention  of  defrauding  creditors  oth- 
er than  plaintilt',  and  thereafter  was  without 
sufficient  property  to  satisfy  plaintiff's  claim. 
Held,  that  plaintiff  was  within  Rev.  St.  1881, 
i  4920  (Rev.  St.  18JM.  S  004")),  providing  that 
conveyances  made  in  fraud  of  creditors  are 
void  as  to  the  "person  sought  to  be  defraud- 
ed."— Personette  t.  Croukbite,  140  Ind.  580, 
40  N.  E.  50. 

Fob  Cases  from  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  S  102. 

i  66.         Paadinc  actions  or  otlur  pvo- 
ModiiM^ 

[a]     (Sop.  1849) 

A  conveyance  made  pending  a  suit  against 
the  grantor,  for  the  purpose  of  preventing  the 
collection  of  such  damages  as  might  be  recov- 
ered, and  with  knowledge  of  the  purchaser  that 
it  wao  BO  made,  may  be  set  aside  at  the  in- 
stance of  the  plaintiff  in  such  suit,  after  judg- 
ment for  him  therein,  wiicther  made  with  or 
without  adequate  consideration. — ^^Vright  T. 
Brandts,  1  Ind.  336. 


[b]  (]lnp.l8&S) 
A  conveyance  made  by  a  vendor  during  the 
pendency  of  a  suit  against  him,  by  fraud  with 
the  vendee,  to  prevent  the  collection  of  a  judg- 
ment, will  be  aet  aside  in  equity;  and  the  fact 
that  the  vendee  paid  a  fall  consideration  for 
the  land  will  make  do  difference.  He  must 
show,  in  addition,  that  he  purchased  in  good 
faith,  innocent  of  any  knowledge  of  or  partici- 
pation in,  the  fraadulent  designs  of  the  ven- 
dor.—Itogers  V.  Evans,  3  Ind.  574,  66  Am. 
Dec.  537. 

[Cl     (Sap.  1S53) 

A  debtor  who  held  title  to  land  by  title 
bond,  and  who  had  paid  the  purchai^  money, 
being  sued  at  law  for  a  debt,  in  order  to  pre- 
vent the  land  from  beiog  sold  for  the  pay- 
ment of  the  judgment,  caused  it  to  be  conveyed 
without  consideration  during  the  pendency  of 
the  suit  to  his  son,  who  had  knowledge  of  tbe 
suit  and  received  the  conveyance  in  order  to 
prevent  a  sale  of  the  land  to  satisfy  the  ex- 
pected judgment.  The  debtor  continued  in 
possession  of  the  property.  Held,  that  the  land 
was  subject  to  the  claim  of  the  judgment  cred- 
itor.—Corwln  V.  ReddingtOD,  4  led.  IDS. 

[d]  (Sap.  1371) 

Where,  at  the  time  of  a  conveyance  of  a 
debtor's  land,  an  attachment  had  been  deliver^ 
ed  to  the  sheriff,  but  had  not  been  levied,  of 
which  the  grantee  had  no  knowledge,  and  tbe 
attachment  was  not  levied,  but  was  thereafter 
dismissed,  the  conveyance  Is  not  affected  or 
rendered  fraudulent  by  the  pendency  o(  the  at- 
tachment.—Lowry  V.  Howard,  35  Ind.  170,  9 
Am.  Rep,  670. 

Mere  pendency  of  suit  against  him  will  not 
preclude  a  debtor  from  conveying  his  property 
In  good  faith  for  a  good  coasideration. — Id. 

[e]  (Sap.  1873) 

An  action  waa  commenced  on  November 
2Gth  for  the  recovery  of  damages  for  the  speak- 
ing of  slanderous  words  on  Auffost  1st  preced- 
ing. The  defendants,  to  avoid  liability  for  dam- 
ages, had  on  November  ITtli  frandulently  con- 
veyed their  real  estate  to  their  children  withont 
valiuible  con^deration;  the  grantees  having  no- 
tice of  such  fraudulent  intent.  Held,  that  these 
facts  were  sufllcient  to  snhject  the  property  ta 
the  Judgment  against  the  defendants  obtained  in 
the  action,  and  It  was  unimportant  whetlier  tbe 
deed  was  delivered  before  or  after  the  com- 
mencement of  the  action.— Shean  t.  Shay,  42 
Ind.  STG,  IS  Am.  Rep.  806. 

m     (Sap.  1882) 

Tbe  debt  for  costs  in  a  cause  adjudged  to 
tbe  defendant  accrues  at  the  time  that  the  judg- 
ment is  rendered,  and  not  before.— Stevens  v. 
Works,  81  Ind.  445. 

Fob  Casks  fbou  Otheb  States, 

See  24  Cekt.  Dig.  Fraud.  Conv.  {|  106- 
177. 
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I  68.  latent  to  defraud  •■'bseqaent  ered- 

Wei^t  of  erideiice,  s«e  post,  $  20H. 

Fob  Cases  fbom  Otubb  Stati^is, 

See  24  Cent.  Dio.  Fraud.  Conv.  H  VJH- 
1S3. 

i  69.  —  Im  K«MvaL 

[a]    (Sep.  18291 
A  convt'yance  of  real  estate  pendio?  rd  ac- 
tion against  the  grantor  does  not  of  it!<elf  ren- 
der sufh  oonveyaoce  void  as  to  a  subMequfHt 
4-reditor.— Ka7  t.  Roe  ex  dem.  Browo,  2  Blackf. 

|b]  An  intent  to  defraud  existing  creditors  al- 
M>  shows  an  intent  to  defraud  future  creditors. 
— ^Sop.  18."!>)  Rufling  v.  Tiltoo,  12  Ind.  259; 
aSGl)  Dart  v.  Stewart,  17  Ind.  221. 

Cc]    (Sap.  ISSS) 

Under  Rev.  St.  1881,  S  4924.  providing  that 
"tbe  question  of  fraudulent  intent  in  all  cases 
ariring  under  the  provisions  of  this  act  shall 
be  deemed  a  question  of  fact,  nor  shall  such  a 
«mve.rance  be  adjudged  frauduleQt  as  against 
ctpdiiore  or  purchasers  solely  on  the  ground 
that  it  was  not  founded  on  a  valuable  coQHidern- 
tioD,"  where  a  husband  whose  remaining  prop- 
fttj  nibject  to  execution  is  amply  sufficient  to 
pay  his  debts  conveys  land  without  considera- 
tion 80  as  to  place  it  beyond  the  reach  of  cred- 
itors, the  grantee  hnniediately  reconveying  to 
hia  and  his  wife  as  tenants  by  entireties,  such 
nmveyances  are  not  fraudulent  as  to  subsequent 
creditors:  do  actual  fraud  on  the  part  of  ei- 
ther the  husband  or  wife  having  tieen  found.— 
PhelpB  r.  Smith.  116  Ind.  3S7.  17  N.  E.  G02. 
19  X.  E.  156. 

[dl  (Sap.  1S93) 
A  deed  may  be  set  aside  as  fraudulent 
where  it  was  executed  for  the  purpose  of  pre- 
veDting  the  property  from  becoming  subject  to 
tbe  payment  of  the  grantor's  debts  whenever 
they  may  accnie. — (Jable  v.  Columbus  Cigar  Co.. 
N.  E.  474.  140  Ind.  Tm. 

Fot  Cases  fbou  Other  States, 

See  24  Cent.  I>ig.  f^raud.  tonv.  U  ITS- 
ISO.  182.  183. 

(E)  CONSIDERATION. 

Affminx  necessity  for  change  of  possession, 

»w  po«t,  {  132. 
Effect  of  good  faith  of  grantee,  see  post,  |S  108, 

168. 

Element  of  fraud  in  general,  see  ante,  S  8. 
Instmctions,  see  post,  |  309. 
Ptyment  and  recovery  of  consideration,  see 
post,  {  177. 

Payment  of  consideration  by  grantee  after  no- 

ii«  of  fraud,  see  post,  i  KM). 
i'lMding.  see  post,  81  263,  aoti.  269. 
Proof,  see  post,  H  277.  291,  300. 
Tarcbaaer  from  grantee  as  bona  fide  purchaser, 

w  post.  I  200. 


Purchaser  from  grantor  as  bona  fide  purchaser, 

see  post,  i  192. 
Qaestiona  for  jury,  see  post,  |  308. 
Reimbuisemeat  of  grantee,  see  post,  f  183. 
^'crdict  and  findings,  see  post,  |  310. 

9  73.  Want  or  insnffioleaey  elemeat  of 
fraud. 

For  Cases  fbom  Otheb  States. 

See  24  Cent.  Dig.  Fraud.  Conv.  Si  18t»- 
191. 

See.  also,  20  Cyc.  p.  441. 

8  74.    As  to  creditors. 

[a]  A  debtor  may  sell  his  property  to  pny  his 
debts  for  such  consideration  as  he  may  agree 
to  accept,  and,  if  there  is  nothing  illegal  in  the 
transaction,  it  will  be  good  as  against  his  cred- 
itors.—(Sup.  1853)  Hubbs  v.  Bancroft,  4  Ind. 
.ISS:  (1857)  Frank  t.  Peters,  9  Ind.  343;  (1871) 
Ijowry  V.  Howard,  35  Ind.  170,  9  Am.  Hep. 
G76. 

[b]    (Sup.  1853) 

Inadequacy  of  consideration  is  a  badge  of 
fraud.— Iliiblra  v.  Bancroft,  4  Ind.  388. 

Ec]     (Sup.  1856) 

The  payment  of  a  full  price  for  land  does 
not  purify  a  fraudulent  transaction;  but  yet 
such  payment  Is  entitled  to  great  weight,  where 
the  proof  of  fraud  is  not  clear. — Kittering  v. 
Parker,  8  Ind.  44. 

1(11  A  (-onveyance  without  consideration  is  not 
necesBiirily  fraudulent  as  to  an  existing  cred- 
itor.—(Sup.  1872)  Parton  v.  Yates,  41  Ind.  456; 
(1882)  Dunn  v.  Dunn,  82  Ind.  42. 

[e]  {Sui*.  16TS) 

A  conveyance  is  not  fraudulent  merely  be- 
cause it  is  voluntary.—IIardy  t.  Mitchell,  67 

Ind.  4S5. 

[f]  (Sap.  1831) 

Fraud  in  the  sale  of  goods  will  not  be  In- 
ferred from  inadequacy  of  consideration,  unless 
such  inadeqiuicy  is  so  great  as  to  impress  every 
person  with  its  grossness.— Cagney  r.  Cuson,  77 
Ind.  494. 

[g]  (Sap.  1881) 

A  man  cannot  make  a  gift  of  his  property, 
and  thus  take  it  from  his  creditors. — McCole  v. 
r^hr,  79  lud.  430. 

[h]  (Sap.  1882) 

Want  of  a  valuable  consideration  alone 
does  not  raise  a  presumption  of  fraud.—Bishop 
V.  State  ex  rel.  T^ord,  83  Ind.  07. 

ni  A  fonvpyance  mnde  without  consideration, 
for  the  purpose  of  defrauding  creditors  of  the 
grantor,  is  void  as  to  such  creditors.— (Sup. 
1882)  lies  V.  Cox.  83  Ind.  577:  (1883)  Meredith 
v.  Citizens'  Nat.  Bank.  92  Ind.  343:  (isnii) 
York  V.  Rockwood,  J32  Ind.  .358.  31  N.  K. 
1110;  (1890)  Gilliland  v.  .lones,  144  Ind.  GlTI. 
4.T  \.  R.  930.  55  Am.  St.  Hep.  210. 
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m  (Sup.  18S2) 
A  voluntarj-  conveyance  of  land  is  fraud- 
ulent in  law,  as  against  the  mortgagor's  credi- 
tors who  are  thereby  prejudiced,  even  though 
there  may  have  been  no  fraudulent  motive  on 
the  part  of  the  grantor  or  grantee,  or  they  may 
have  been  ignoraot  of  the  claim  of  the  defraud- 
ed creditor.— Cavanaagh  t.  Smith,  84  Ind.  380. 

[k]    (Sap.  18U) 
A  voluntary  conveyance  by  ■  debtor,  who 
at  the  time  had  no  other  property  subject  to 
execution,  may  be  avoided  by  his  creditors  as 
fraudulent.— Williams  v.  Osborne,  95  Ind.  847. 

[1]  (Sap.  1S86) 
Subsequent  creditors  can  impeach  a  vol- 
untary deed  only  by  proving  the  existence  of  an 
actual  intent  in  the  minds  of  the  parties  at  the 
time  of  the  execution  of  the  conveyance  to 
hinder,  delay,  or  defraud  creditors  by  means 
thereof.— Barrow  v.  Barrow,  108  Ind.  845,  9  N. 
R  371. 

[m]    (Snp.  1SS8) 

A  voluntary  conveyance  is  void  as  to  ex- 
isting creditors  of  a  grantor,  though  there  wa^; 
no  fraudulent  intent  In  making  it— Heaton  v. 
Shanltlin,  llo  Ind.  505,  18  N.  E.  172. 

Fob  Cases  fboh  Other  States, 

StBE  24  Cent.  Diq.  Fraud.  Conv.  ii  180- 
190. 

See,  also,  20  Cyc.  pp.  511-517;  note,  5  L. 
R.  A.  (N.  S.)  395 ;  note,  14  Am.  St  Rep. 
739. 

S  TS.  ^—  As  to  swbseqaeat  pnvel&aattrs. 

[a]    (Snp.  1832) 
A  voluntary  deed  of  conveyance,  though 
not  recorded,  is  valid  against  any  subsequent 
voluntary  conveyance  of  tbe  same  land  by  the 
grantor.- Way  v,  Lyon,  8  Btackf.  70. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cert.  Dig.  Fraud.  Conv.  |  191. 

8  76.  Matnn  mmi  adeqvJter. 

[a]  (Sap.  1853) 

A  conveyance  of  land  to  a  husband.  In  sat- 
isfaction of  a  claim  tor  damages  for  the  seduc- 
tion of  bis  wife,  is  valid;  there  being  no  fraud 
on  tbe  part  of  tbe  grantee  against  tbe  creditors 
of  the  grantor.— Carlisle  v.  Gasklll,  4  Ind.  219. 

[b]  (Sap.  ISTl) 

Where  it-  is  charged  that  a  conveyance  is 
fraudulent  as  to  tbe  grantor's  creditors,  the 
nature  and  amount  of  the  consideration  are  im- 
portant evidence  with  reference  to  the  good  faith 
of  tbe  transaction.- Lowry  v.  Howard,  35  Ind. 
170,  9  Am.  Rep.  676. 

[c]  (Sap.l8T6) 

Under  1  Gav.  &  H.  St.  p.  353,  |  21,  a  con- 
veyance of  real  estate  or  charge  on  the  same 
cannot  be  adjudged  fraudulent  as  against  cred- 
itors or  purcbaaere  solely  on  tbe  ground  of  there 
having  been  no  valuable  connderation  for  tbe 
same.— Pence  v.  Croan,  61  Ind.  836. 


[d]    (Snp.  1886) 
Where  there  is  an  equitable  consideration, 
a  debtor  may,  notwithstanding  the  objectitms  of 
his  creditors,  perform  his  contract.— -Wright  v. 
Jones,  4  N.  E.  281,  105  Ind.  17. 

[•)     (App.  1901) 

To  render  a  conveyance  subject  to  attack 
by  creditors  of  the  grantor,  where  ft  Is  shown 
that  it  was  made  with  Intent  to  defraud  them, 
it  will  not  be  necessary  to  show  that  there  was 
no  consideration  of  value  whatever,  bat  it  will 
avail  the  attacking  crediton  to  show  that  the 
consideration,  though  valuable  was  so  inade- 
quate that  tbe  conveyance,  if  permitted  to  stand 
in  full  force,  will  manifestly  result  in  appreci- 
able injury  to  tbe  creditors,  and  that  they  will 
be  appreciably  benefited  by  subjecting  it  to  the 
payment  of  their  claims  withont  material  in- 
jury to  the  Innocent  purchaser.—Jameson  T.  DU- 
iey,  61  N.  E.  601,  27  Ind.  App.  429. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  fS  192- 

106;  9  Cent.  Dio.  Chat  Mtg.  i  IWL 
See,  also,  20  Cyc.  pp.  48!K^0tI. 

i  77.  SBfioieaoy  In  CMor^ 

[a]  (Sap.  imy 
The  seduction  of  an  innocent  woman  by  a 
pretended  marriage,  the  seducer  having  a  wifs 
at  the  time  living,  entitles  tbe  injured  woman 
to  compensation,  and  will  be  deemed  a  valuable 
consideration  for  a  grant;  and  so  though  the 
intention  of  the  grantor  In  making  tbe  grajit 
for  such  consideration  was  to  defraud  his  cred- 
itors.—Doe  ex  dem.  Hutchinson  v.  Horn,  1  Ind. 
363,  Smith,  242,  50  Am.  Dec.  470. 

Eb]  (Sap.  1S88) 
A  member  of  an  insolvent  firm  conveyed 
Individual  land  In  consideration  of  the  grantee 
assuming  and  paying  tbe  individual  creditors  of 
tbe  grantor,  who  accepted  the  grantee  as  their 
debtor.  Tbe  highest  value  put  on  tbe  land  by 
any  witness  was  $4,600,  while  13.500  was  paid 
by  tbe  grantee,  who  bad  no  actual  knowle^^  of 
fraud  on  tbe  part  of  tbe  grantor  in  making  the 
conveyance.  Betd,  that  the  conveyance  was  im 
sufficient  consideration.— Smith  v.  Sell,  114  Ind. 
229,  16  N.  E.  524. 

For  Cases  fboh  Otheb  State:s, 

See  24  Cent.  Dig.  Fraud.  Conv.  ||  197- 
199,  202;   11  Cent.  Dig.  Contracts,  i 

255. 

See,  also,  20  Cyc.  p.  489. 

S  80.  FatiiTS  amppovt. 
[a]  (Bap.  1808) 
A.  assigned  to  B.  a  judgment  lecovered  by 
him,  payable  in  annual  installments,  in  consid- 
eration that  B.  should  support  him  tor  a  certain 
number  of  years,  and  pay  a  certain  indgment 
theretofore  recovered  against  him.  8o<«  after- 
wards another  judgment  was  recovered  against 
A  Held,  that  tbe  facts  were  not  sufficient  to 
show  that  tbe  asidgnment  of  the  judgment  was 
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CnodaleDt— Uahony  Hunter's  Bx'r,  SO  Ind. 
24& 

VTbere  a  conveyaDce  it  made  In  consldera- 
tiiHk  o(  the  fatoK  topport  o(  the  grantor,  and  is 
follj  eiecnted.  the  ccosidention  becomes  a  val- 
nable  we,  and  tiw  conveyance  cannot  be  set 
aside  18  frandnlent  and  void  as  to  creditora,  un- 
less it  WIS  made  vith  the  actnal  intent  to  detay 
and  defnnd  creditors,  and  tlie  grantee  at  tlie 
time  of  tlie  conveyance  lud  notice  of  such  In- 
tra t.— Hays  V.  Montgomery,  118  Ind.  91,  20  N. 
£.046. 

lej  (A»».lMl) 

A  conveyance  upon  the  nominal  considera- 
tion  of  one  dollar  and  an  ogreement  for  the 
Bopport  of  the  grantor  for  life,  burial,  etc.,  is 
fraudulent  as  against  creditors. — Spiers  v. 
Whitesell,  61  N.  E.  28,  27  Ind.  App.  204. 

Fob  Cases  fboh  Otheb  States, 

See  24  Cbht.  Dig.  Fraud.  Conv.  H  2U»- 
20B. 

See,  also.  20  Cyc.  p.  493. 


{84.  Assnmptioii  of  liability. 

W  (8«p.l840) 
A  coDveyaoce  by  an  insolTent  debtor  in 
cDDsidenition  of  the  grantee's  assumption  of 
certain  debts  is  valid.— Anderson  v.  Smith,  5 
Bbckf  .  399. 

[b]  (Bap.  1882) 
Where  trustees  of  a  lodge  sold  Its  prop- 
erty to  a  stranger  on  his  agreeing  to  pay  their 
notes  given  for  Its  debt,  the  fact  that  they 
afterwards  repordiased  the  property  as  iodivid- 
aala,  agreeing,  as  the  sole  consideration,  to 
pay  the  notes  assumed  by  the  stranger,  does 
Dot  lender  the  sale  fraudulent  as  to  creditors 
of  the  lodge.— Miller  t.  Lebanon  Lodge  No,  48. 
L  0.  O.  F.,  88  Ind.  286. 

Where,  in  consideration  of  the  assumption 
bj  a  surety  of  his  principal's  debt  and  the 
Bortgagiiig  of  the  surety's  land  to  secure  it, 
the  principal  transfers  personal  property  to 
tiie  nrety,  the  sale  is  upon  a  valuable  consid- 
ention.— Powell  T.  Stickney,  88  Ind.  Sia 

m  (APP.1M1) 

Defendant  conveyed  land  to  his  mother, 
■be  assoming  to  pay  a  certain  mortgage  there- 
ML  She  conveyed  to  defendant's  brother,  re- 
•erring  a  life  interest,  be  asnuming  a  mort- 
gage thereon  given  for  borrowed  money,  with 
Khich  the  mortgage  assumed  by  the  mother 
bad  been  paid.  Tbe  mother  paid  defendant  no 
tub  at  tbe  time  of  the  conveyance  to  her,  and 
be  cootinned  to  reside  on  the  property  with 
ber,  paying  her  for  bis  board.  '  Her  grantee 
lived  in  another  state,  visiting  bia  mother  occa- 
nonallj.  After  the  conveyance  to  the  mother, 
Bb«  invested  no  mon^y  in  the  property.  Heid, 
Uut  the  conveyances  would  be  set  aside,  sub- 
ject to  tbe  lien  of  the  mortgage  assumed  in 


the  second  conveyance. — Jameson  t.  IMIley,  61 
N.  E.  601,  27  Ind.  App.  429." 

Fob  Cases  fboh  Otseb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  i|  214- 
218. 

See.  also,  20  Cyc.  pp.  496-497. 

S  85.  Pre-eztstliic  UabUity. 

Between  parent  and  child,  see  post,  |  06. 
Preferences  to  creditors,  see  post,  {  121. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  ||  iSVA 

219-235. 
See,  also,  20  Cyc.  pp.  497-504. 

§  86.           In  cenaral. 

[a]    (Sup.  1SS8) 
A  pre-existing  debt  is  good  consideration 
for  a  conveyance  by  a  debtor.— Jones  t.  Got^ 
10  Ind.  240. 

Fob  Cases  tboh  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  ||  219, 
220. 

See,  also,  20  C^a  p.  497. 

}  87.  Fa  jaamt  ov  satUf aeflon. 

M  <8V».1858) 
Wbere  a  debtor  who  held  property  as  trus- 
tee under  a  will  appropriates  the  proceeds 
thereof  to  his  own  use,  he  may,  when  In  fail- 
ing circumstances,  lawfully  prefer  the  benefi- 
ciary by  a  conveyance  of  his  property  in  trust 
for  her;  the  beneficiary's  claim  being  a  good 
consideration  for  the  transfer.— Jones  v.  Gott, 
10  Ind.  240. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  SS  221- 
229- 

See,  also,  note,  36  L.  B.  A.  SaS. 

{  88.    Beenrity. 

[a]  A  conveyance  by  a  debtor  to  secure  a  pre- 
existing debt  is  on  good  consideration,  both  as 
against  creditors  and  purchasers.- (Sup.  1863) 
Aiken  v.  Bruen.  21  Ind.  137 ;  (ISSl)  McLaugh- 
lin V.  Ward,  77  Ind.  383. 

[b]  The  mere  fact  that  a  mortgage  given  by 
an  insolvent  secures  a  greater  sum  than  is 
actually  due  is  not  conclusive  of  fraud. — (Sup. 
1880)  Ooff  V.  Rogers,  71  Ind.  459;  (1896) 
Adams  v.  Laugel,  144  Ind.  008,  42  N.  E.  1017. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  |§  230- 
233. 

See,  also,  20  Cyc.  p.  604 ;  note,  33  L.  B.  A. 
305. 

§  90.           In  validity  of  oriclxud  tmawH- 

tion. 

[a]     (Sap.  1884} 

Od  complaint  to  set  aside  a  deed  as  fraud- 
ulent, defendant  answered  that  be  took  the 
deed  iQ  satisfaction  of  a  bona  fide  mortgage. 
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and  plaintiff  replied  hy  general  denial  and 
allegation  that  the  mortgage  was  in  frand  of 
creditors,  and  both  these  and  the  issues  on 
the  complaint  vere  found  for  plaintiff.  Held^ 
that  a  decree  setting  aside  the  deed  and  order- 
ing a  sale  free  from  any  claim  of  the  grantee 
was  proper.— Iladiey  t.  Hood,  94  Ind.  119. 

Fob  Cases  fbom  Other  States, 

See  24  Gent.  Dia.  Fraud.  Conv.  {  'JM. 
See,  also,  20  Cya  p.  491. 

i  94.  MarrlM!"    and    marriage  aettXe- 
menta. 

Marriage  of  daughter  as  consideration  of  con- 
veyance by  paroat,  see  post,  |  90. 

[a]  (Snp.  1831) 
The  nile  that  marria^  constitutes  a  good 
end  valuable  coasideration  does  not  apply 
where  a  father  makes  a  voiunlary  conveyauce 
to  his  daughters,  who  afterwards  marry, — the 
father  costinuiug  in  possession  of  the  property 
after  the  conveyance,  contracting  debts,  and 
dying  insolvent, — eo  as  to  enable  the  daughters 
to  hold  the  proiierty  against  creditors  of  the 
father. — O'Brien  v.  Coulter,  2  Blackf.  ^1. 

[bl    (Sap.  1867) 
A  promise  of  marriage  is  regarded  as  a 
valuable   consideration,   and   will   support  a 
Kmnt.    Su':h  contracts  are  favored  in  law. — 
Bunnel  v.  Witherow,  29  Ind.  123. 

Where  B..  pending  the  suit  of  W.  against 
him  for  a  breach  of  a  promise  of  marriage,  con- 
veyed to  O.  certain  leal  and  personal  estate  in 
consideration  of  a  contract  that  (C.)  would 
marry  him,  after  whidi  marriage  of  C.  and  B. 
W.  obtained  a  judgment  against  him  on  which 
an  execution  was  returned  nulla  bona,  in  a 
proceeding  by  W.  against  B.  and  wife  to  set 
aside  said  conveyance,  it  was  held  to  be  valid ; 
it  not  appearing  that  C.,  prior  to  the  marriage, 
had  any  notice  of  B.'s  fraudulent  intent.— Id. 

[e]    (Snp.  1896) 

Marriage  is  a  valuable  consideration,  suffi- 
cient to  sustain  a  conveyance  made  with  intent 
on  the  part  o£  the  granVor  to  defraud  bis  cred- 
itors, unless  knowledge  on  the  part  of  the 
grantee  of  such  fraudulent  intent  is  alleged  and 
proven. — State  ex  rel.  Harrison  v.  Osbom,  1411 
Ind.  671,  42  N.  E.  921. 

[d]  {8vi».  1898) 

A  conveyance  of  property  to  one's  wife, 
pursuant  to  agreement,  made  before  marriage, 
to  convey  it  to  her  in  consideration  of  her 
marrying  him,  has  a  valuable  consideration  to 
support  it  against  attacks  of  his  creditors. — 
Marmou  v.  White,  61  N.  B.  930,  lot  Ind,  445. 

[e]  (App.  1904} 

Where  an  antenuptial  contract  between 
husband  and  wife  provided  that  the  parties  mu- 
tually agreed  to  renounce  any  and  alt  rigbts  of 
inheritance  which  each  might  have  by  reason 
of  the  marriage  in  the  property  of  the  other, 
and  that,  if  the  affianced  wife  should  survive 
lier  affianced  husband,  on  his  death  she  should 


be  paid  the  sum  of  f 10,000  In  consideration  of 
her  waiver  of  all  intei'est  in  his  estate,  the 
wife's  subsequent  consent  to  the  abrogation  of 
such  contmct  as  an  inducement  to  the  execution 
of  a  postnuptial  conveyance  to  her  by  her  bus- 
band  constituted  a  Sufficient  consideration  for 
such  conveyance,  as  against  the  hustmnd'a 
creditors.— Clow  t.  Brown.  72  N.  B.  534,  37 
Ind.  App.  172. 

For  Cases  frou  Other  States, 

See  24  Cent.  Diq.  Fraud.  Conr.  ff  23U- 
242;  23  Cent.  Dio.  Fids.,  St.  ff 
4,  5. 

See,  also,  20  Cyc.  pp.  501-CM)7. 

f  95.  TvusaetlonB  between  hnabasd  ud 
wife. 

Presumptions  and  burden  of  proof,  see  post, 

f  277. 

[a]  (Sap.  1861) 

In  suit  to  set  aside  a  conveyance  of  real 
estate  made  to  A.  &  B.  and  their  wives,  by 
creditoi-s  of  A.  &  B.,  A.  and  his  wife  answer- 
ed that  he  had  managed  and  made  divers  in- 
vestments of  $!X>0  received  by  him  from  his 
wife's  estate;  that  he  bad  invested  it  in  good« 
for  the  firm  of  A.  &  B.,  where  it  had  remain- 
ed, as  his  wife's  separate  money,  until  these 
goods  were  sold  to  the  grantor  of  the  lands  in 
question,  the  conveyance  of  which  was  made 
and  accepted  in  payment  and  discharge  of  said 
debt.  B.  and  his  wife  answered  that  her  fa- 
ther had  advanced  to  them  $1,500,  for  which  he 
held  their  joint  note;  that,  when  the  goods 
aforementioned  were  sold,  B.  and  tiis  father-in- 
law  agreed  that  the  latter  should  take  one-half 
of  the  land  to  be  conveyed  in  disctia^e  of  said 
note ;  and  tbat  it  was  by  his  (the  father-in-' 
law's)  direction  that  the  conveyance  of  this 
half  was  made  to  his  daughter,  as  an  advance- 
ment. Held,  that  in  each  case  a  sufficient  and 
valid  consideration  for  the  conveyance  to  the 
wives  was  shown.— Sctiaeffer  v.  FIthian,  17  Ind. 

4g;j. 

[b]  (8ap.  1863) 

A  relinQuishment  of  her  contingent  inter- 
est in  her  husband's  real  estate,  by  the  wife, 
her  husband  being  alive,  is  a  valuable  and  suf- 
ficient consideration  for  a  conveyance  by  her 
husband,  or  procured  by  him,  to  her,  of  prop- 
erty which  may  be  considered  but  a  fair  equiv- 
alent for  such  interest ;  and  such  conveyance 
w.ill  be  deemed  valid  or  invalid,  as  it  may  be 
shown  to  be  fair  or  fraudulent,  and  the  com- 
parative value  of  the  respective  estates  may 
be  taken  into  consideration.- Hollowell  v.  Sim- 
onson,  21  Ind.  398. 

[c]  (Sap.  1S70) 

Where  a  married  woman  loaned  her  hus- 
band a  sum  of  money  belonging  to  her  in  her 
own  right,  and  three  years  later  her  husband 
traded  a  stock  of  goods  to  a  third  person  in 
part  payment  for  a  tract  of  land,  and  the  deed 
was  taken  in  the  wife's  name,  who  executed 
notes  and  a  mortgage  for  the  residue  Of  tbe 
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PurcbnRe  money,  the  coni-eyance  heiag  procui> 
ed  for  ber,  and  zeceived  hj  ber,  in  payment  of 
the  original  loan,  tbe  wife  will  be  regarded  aa 
a  purcbaser  for  valaable  consideration,  in  the 
absence  of  actual  fraud,  and  will  be  entitled 
to  bold  the  land  aa  against  tbe  husband's  at- 
taching creditors.— Kyger  v.  F.  Hull  fikirt  Co., 
34  Ind.  240. 

[d]     (Snp.  IST2) 

A  deed  by  a  husband  directly  to  hia  wife, 
in  good  faith,  in  consideration  of  money  of  tbe 
separate  estate  used  by  the  husband  in  tbe 
purchase  of  the  land,  is  valid.— Tbompson  t. 
Mills,  39  Ind.  &28. 

[a]  {Smwii^} 

Where  a  husband  has,  with  property  be- 
longing to  his  wife,  partly  paid  for  property 
conTcyecl  to  him,  giving  his  note  for  a  remain- 
ing one-tbird  of  tbe  entire  consideration,  such 
note  being  secured  by  mortgage  on  the  property 
<-onreyed,  it  is  not  fraudulent  for  the  husband 
nnd  wife,  while  tbe  note  is  unpaid,  to  convey 
the  property  to  a  third  persoti,  who  reconveys 
it  to  the  wife,  in  order  to  vest  the  title  in  her; 
Kbe  never  having  consented  to  tbe  title  beiofc 
\p--ted  In  her  husband.— Partoa  T.  Yates,  41 
lud. 

[f]     (Snp.  18T3) 

A  husband,  at  tbe  time  of  purchasing  cer- 
tain real  estate,  arranged  with  his  wife's  fa- 
ther to  pay  the  puwhase  money,  agreeing  to  con- 
vey the  land  to  the  wife.  In  pursuance  of  this 
agreement,  the  father  paid  for  the  land,  but. 
without  bis  consent  or  that  of  tbe  wife,  the 
deed  was  taken  in  tbe  husband's  name.  Sub- 
sequently, being  in  failing  circumstances,  the 
husl»nd,  in  pursuance  of  bis  previous  promise, 
conveyed  tbe  land  to  tbe  wife  through  the  fa- 
ther as  ber  trustee.  Held,  that  the  conveyance 
was  founded  on  good  consideration,  and  was 
not  fraudulent— Summers  t.  Hoover,  42  Ind. 
153. 

Ig]  Where  a  conveyance  is  obtained  in  the 
wife's  name  by  fraud  on  the  part  of  the  hus- 
band, she  having  paid  no  consideration  there- 
for, althongb  not  a  party  to  tbe  fraud,  is  nev- 
ertbeless  affected  by  all  the  equities  which  the 
vendor  might  enforce  against  ber  husband,  and 
botb  will  i>e  compelled  to  reconvey  Che  land. — 
<Sap.  1873)  Mendenhall  v.  Treadway,  44  Tnd. 
131,  distinguishing  Llpperd  t.  Edwards  (1U72) 
39  Ind.  165. 

tb]    (Sap-  UTR) 

A  conveyance  from  tlie  husband  to  the 
wife,  without  coDsideration.  is  a  fraud  upon 
the  creditors  of  the  husband,  even  in  tbe  ab- 
sence of  an  actual  frandulent  intention.— Spin- 
ner V.  Weick,  SO  Ind.  213. 

[i]  (8ap.  1S76) 
Where  a  husband  and  wife  united  in  con- 
veying real  estate,  which  was  the  separate  prop- 
erty of  the  latter,  in  exchange  for  other  real 
pxtate,  under  an  agreement  that  the  title  to 
that  received  should  be  taken  In  ber  name,  and. 


S  OS 

without  her  knowledge  or  consent,  the  title 
was  taken  In  the  name  of  the  hnsband,  and 
the  real  estate  so  received  was  exchanged  by 
the  husband  and  wife,  with  money  belonging 
to  the  husband,  or  other  real  estate,  the  title  of 
which  was  taken  in  the  names  of  the  husband 
and  wife  jointly,  held,  that  the  real  estate  last 
transferred  by  tbem  could  not  be  regarded  as 
the  proi)erty  of  tbe  husband,  In  consideHng 
the  question  whether  or  not  tbe  title  of  the 
real  estate  for  which  it  was  exchanged  was 
taken  in  the  names  of  the  husband  and  wife 
for  the  purpose  of  defrauding  creditors  of  tbe 
husband.— McConnell  v.  Martin.  02  lad.  434; 
Snyder  v.  Same,  Id.  430. 

tn     (Sap.  ISTfi) 

To  a  complaint  by  a  judgment  creditor  to 
set  aside  an  alleged  fraudulent  conveyance  of 
the  lands  of  bis  judgment  debtor  to  the  wife 
of  the  latter,  and  to  subject  the  same  to  exe- 
cution, it  is  a  sufficient  answer  by  the  wife  to 
allege  that  such  lands  had  been  purchased 
from  a  third  i>erson,  and  wholly  paid  tor,  by 
her,  through  ber  husband  as  ber  agent,  out  ot 
her  own  separate  estate,  but  that,  without  her 
knowledge  or  consent,  t^aid  lands  bad  been  con- 
veyed to  her  husband,  such  judgment  debtor, 
who  had,  on  ber  demand,  made  the  conveyance 
sought  to  be  set  aside. — I-lugau  v.  Downing,  oo 
Tnd.  Co. 

[k]     (Snp.  1S76) 

Lands  purchased  with  the  means  of  a 
judgment  debtor  having  no  proiicrty  subject 
to  execution,  and  by  faim  procured  to  l>e  con- 
veyed to  himself  and  wife  jointly,  with  the 
right  of  sur\'ivorship,  for  the  purpose  of  de- 
frauding his  creditors,  or  where  such  convey- 
ance baa  first  been  so  procured  and  made  to 
the  debtor  himself,  and  afterwards  changed  by 
inserting  the  name  of  his  wife,  with  a  clause  of 
survivorship,  may  be  subjected  to  an  execution 
upon  such  judgment,  In  an  action  for  that  pur- 
pose against  such  grantees.— Wilds  t.  Bogan, 
53  Ind.  331. 

[1]  (Sup.  1880) 
Where  a  man  purchases  land  with  the 
separate  means  of  bis  wife,  and  takes  the 
title  in  bis  own  name,  without  her  consent,  his 
subsequent  conveyance  of  the  land  to  his  wife 
cannot  be  assailed  by  bis  creditors.— Leonard 
V.  Barnett,  TO  Ind.  367. 

Tm]  The  relinquishment  by  a  wife  of  her  in- 
choate interest  in  the  lands  of  her  husband  is 
a  sufficient  consideration  to  support  a  convey- 
ance to  her  by  him  of  a  part  of  his  lands.— 
(Sup.  1880)  Brown  v.  Rawlings,  72  Ind.  500; 
(188J»  Citizens'  Bank  v.  Bolen,  121  Ind.  301, 
23  N.  E.  140. 

[□]    (Snp.  1881) 

Where  property  Is  in  the  possession  of  the 
husband,  and  he  and  his  wife  agree  to  buy  an 
outstanding  title,  the  consideration  for  which 
Is  to  be  paid  out  of  ber  separate  estate  and 
the  title  conveyed  to  her,  and  the  title  is 
conveyed  to  him  instead,  an  instruction  that 
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he  holdg  the  property  Bimply  as  a  trustee  for 
her,  and  that  it  is  Dot  aubject  to  tbe  paymeot 
of  bia  debta,  ts  properly  refnaed^Sberman  t. 
Uoglaod.  73  Ind.  472. 

[o]    (Svp.  U8U 

A  husband,  being  Indebted  to  his  irife  for 
money  received  by  him  from  her  father's  es- 
tate under  circumstances  which  created  an  ob- 
ligation on  his  part  to  repay  it,  gave  her  a 
deed  of  real  estate  for  a  consideration  not  In- 
adequate, intending  to  create  a  preference  in 
her  favor.  Held,  that  is  the  wife  liad  no 
knowledge  of  such  intention  on  his  part,  or 
of  bia  indebtedness,  tbe  conveyance  would  be 
upheld,  though  the  debt  was  an  old  one,  and 
the  wife  had  made  no  effort  to  collect  it— 
BrookTille  Nat.  Bank  t.  Kimble.  76  Ind.  103. 

[00]    (SttV.  1883) 

Where,  in  an  action  to  set  aside  a  convey- 
ance to  tbe  wife  as  in  fraud  of  tbe  husband's 
creditors,  on  the  ground  that  tbe  wife  paid 
nothing  for  tbe  property,  it  appears  tiiat  the 
wife  paid  part  of  the  price  with  her  own  mon- 
ey, plaintiffs  are  entitled  to  no  relief.— Bcfgg 
V.  Stanford,  82  Ind.  234. 

[p]     (SBP.  1882) 

A.'8  wife  paid  most  of  the  purchase  money 
for  a  tract  of  land.  The  title  was  taken  by  A., 
who  verbally  agreed  to  bold  the  land  as  trus- 
tee for  his  wife.  This  land  waa  sold,  and 
with  the  proceeds  was  purchased  another  tract, 
which  the  husband  verbally  agreed  to  bold 
upon  a  similar  trust.  He  was  not  then  in  debt, 
but  afterwards,  when  in  debt,  he  conveyed  the 
land  through  a  third  persoD  to  bis  wife,  who 
had  expended  her  own  money  in  Improving  it. 
Held,  that  A.'s  creditors  could  not  subject  tbe 
land  to  tbe  satisfaction  of  their  debts. — Heaton 
V.  White,  85  Ind.  370. 

[pp]    (Sap.  1882) 

Where  a  partnership  consisted  of  three 
persons,  two  of  whom  were  husband  and  wife, 
and  the  husband  overdrew  his  account,  and  the 
wife,  in  order  to  restore  tbe  equality  of  the  dis- 
tributioD  of  the  profits  of  the  firm,  permitted 
faer  husband  to  be  credited  with  the  amount  of 
his  overdraft  and  her  own  account  to  be  charg- 
ed therewith,  in  consideration  of  which  the 
husband  transferred  property  to  tbe  wife  for 
tbe  benefit  of  herself  and  a  daughter,  the  con- 
veyance was  based  on  a  sufficient  consideration 
as  against  a  creditor  of  tbe  husband. — Huffman 
V.  Copeland,  80  Ind.  224. 

[q]    (Sap.  isss) 

A  wife  released  her  inchoate  interest  in 
valneble  lands  belonging  to  her  husband  in  con- 
sideration of  his  promise  to  pay  her.  After- 
wards, when  he  was  insolvent,  his  share  of  cer- 
tain lands  was  conveyed,  at  his  request,  by  bis 
co-heirs,  to  himself  and  his  wife,  in  entireties. 
Held,  that  such  conveyance,  as  to  tbe  wife, 
was  valid,  and  that  her  interest  was  beyond 
the  reach  of  his  creditors.— Sedgwick  v.  Tuck- 
er, 90  lod.  271. 


[qq]    (Svp.  1883) 

The  fact  that  a  wife  destroyed  a  natt 
given  ber  by  her  father,  which  bad  been  given 
him  by  ber  husband  for  money  advanced  hiin 
by  her  father  to  pay  for  certain  land,  does 
not  create  such  an  indebtedness  from  her  hus- 
band to  her  as  to  justify  his  conveying  the 
land  to'  her  as  against  his  creditors.— Meredith 
v.  Citiuns'  Nat  Bank,  82  Ind.  343. 

tr]     (Snp.  1884) 

A  conveyance  by  a  debtor  to  his  wife  for 
full  value  of  money  borrowed  from  her,  with 
DO  knowledge  by  her  of  fraudulent  intent  on 
his  part,  is  good  against  other  cndltors.— 
Hogan  V.  Robinson,  94  Ind.  13^. 

[rrl    (Sap.  1884) 

The  redemption  by  a  husband  of  lands  from  . 
foreclosure  against  bis  wife  of  a  mortgage  ex- 
isting at  the  time  of  the  marriage  is  a  sufficient 
consideration  for  a  conveyance  to  him. — Secor 
T.  Souder,  05  Ind.  95. 

ts]  (Bvp.  1888) 
Although  a  husband,  with  fraudulent  In- 
tent, shared  in  by  both  grantor  and  grantee, 
obtains  a  conveyance  of  property  to  his  wife, 
joining  ber  In  a  note  therefor,  such  conveyance 
cannot  be  set  aside  by  his  other  creditors  as 
fraudulent,  nor  the  property  subjected  to  their 
claims,  where  none  of  his  money  or  property 
goes  to  pay  for  it,  but  only  that  of  the  wife- 
McLean  V.  Hess,  100  Ind.  535,  7  N.  E.  567, 

[SB]    (Sop.  1887) 

Where  a  husband  who  has  taken  the  title 
to  property  in  his  own  name,  without  the  con- 
sent of  his  wife  and  children,  who  fumtsbed 
the  entire  purchase  money,  borrows  money 
thereon  to  improve  it,  without  using  any  of  bis 
own  funds,  and  afterwards  voluntarily,  and 
without  other  consideration,  transfers  it  to  his 
wife,  bis  creditors  cannot  have  such  conveyance 
set  aside  as  fraudulent.— Taylor  v.  Duesterber^ 
109  Ind.  105,  9  N.  E.  007. 

[t]  (Sap.  1887) 
Neither  the  statute  of  Ifmitatlons  nor  the 
presumption  of  payment  arising  from  lapse  of 
time  applies  to  a  loan  made  by  a  wife  to  ber 
husband,  so  as  to  render  fraudulent  a  ronvey- 
ance  by  the  husband  preferring  her.— Dice  v. 
Irvio,  110  Ind.  S61,  11  N.  E.  488. 

[tt]   (Sup.  18S8) 

In  an  action  to  subject  lands  conveyed  by 
a  husband  to  bis  wife  to  the  payment  of  a 

debt  of  the  husband,  where  tbe  uncontradicted 
testimony  is  that  the  conveyance  was  made  to 
tbe  wife  in  consideration  of  a  pre-existing  debt 
due  her  from  the  husband,  and  there  is  no  evi- 
dence that  the  conveyance  was  for  tbe  purpose 
of  defrauding  plaintitt,  or  any  of  the  husband's 
creditors,  a  verdict  for  plaintiff  should  be  set 
aside,  and  a  new  trial  granted.— Cornell  v.  Gib- 
son, 114  Ind.  144,  16  N.  E.  130,  5  Am.  St 
Rep.  005. 
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Cu]    (SnP-  1S88) 

To  ascertain  how  much  property  was  at- 
tempted to  be  placed  beyond  reach  of  his  cred- 
itors by  a  coQveyance  from  husband  to  wife, 
the  valae  of  the  wife*s  one-third  interest  in  the 
property,  and  the  value  of  the  busband's  ex- 
emptjoo,  should  be  deducted  from  the  total 
▼aloe;  and  where  the  value  thus  reduced  does 
not  exceed  the  price  paid  by  the  wife,  the  ran- 
veyaoce  will  not  be  set  aside.— Brigham  v.  Hub- 
bard, 115  Ind.  474.  17  N.  E.  920. 

[uu]    (Sap.  1689) 

Rev.  St  1881,  f  2975,  providing  that  every 
conveyance,  the  consideration  of  which  is  paid 
by  a  third  person,  sball  be  presumed  fraudu- 
lent as  against  his  creditors,  does  not  apply 
wbere  the  evidence  shows  that  the  consideration 
was  in  effect  paid  by  the  grantee,  the  wife  of 
the  debtor,  he  having  used  her  money  under 
an  agreement  to  restore  it,  and  that  the  deed 
was  given  in  pursuance  of  that  agreement- 
Jones  T.  Snyder,  117  Ind.  229.  20  N.  E.  140. 

[T]    (8mp.  1889) 

In  an  action  to  set  aside,  as  fraudulent, 
conveyances  of  land  by  an  insolvent  debtor  to 
one  who  reoonveys  to  the  debtor^s  wife,  it  Is 
not  necessary  to  allege  fraod,  or  knowledge  of 
the  fraud,  or  bnowledge  that  the  debtor  was  in- 
soiTent,  on  the  part  of  those  taking  the  volun- 
tary conveyances  without  consideration. — Mc- 
Aninch  v.  Dennis,  123  Ind.  21,  22  N.  E.  881. 

Ctt]    (Svp.  ISM) 

Property  purchased  by  a  husband  in  the 
name  of  the  wife,  but  paid  for  with  his  money, 
is  subject  to  levy  and  sale  under  execution 
against  him.— Laird  v.  Davidson,  124  Ind.  412, 
25  N.  B.  7. 

A  husband  gave  his  wife  $1,000  when  he 
was  solvent,  which  she  kept  in  her  possessinn 
for  months,  and  finally  loaned  the  same  to  her 
husband,  under  an  agreement  that  he  would  re- 
pay it.  He  afterwardR  invested  the  money  iu 
a  farm,  taking  the  title  in  his  wife's  name,  and 
became  insolvent  Held,  in  an  action  by  his 
creditors  to  subject  the  farm  to  the  payment  of 
his  debts,  that  the  wife  was  entitled  to  protec- 
tion to  the  extent  of  her  interest  therein. — 
Dillen  v.  Johnson,  132  Ind.  75,  30  N.  E.  780. 

[wwl    (9np.  18M) 

A  conveyance  of  land  by  a  husband  to 
his  wife,  in  consideralion  of  money  loaned  to 
him  by  her  many  years  before,  part  of  which 
she  received  from  her  father,  and  part  of  which 
she  earned  in  keeping  iKMirders,  and  with  which 
he  purchased  the  land  so  conveyed,  is  supported 
by  a  sufficient  conaideration  as  against  his  cred- 
ltora.-Fulp  V.  Beaver,  136  Ind.  319,  30  N.  E. 
230. 

[xl    (Snp.  1S94) 

The  fact  that  a  wife  waa  indebted  to 
her  husband  does  not  show  that  a  conveyance 
by  ber  to  him  was  not  fraudulent— Bunch  v. 
Hart,  138  Ind.  I,  37  N.  E.  537. 


r    [xx]    (Sap.  1891) 

I  A  mere  joinder  by  the  wife,  for  the  pur- 
pose of  conveying  her  inchoate  interest,  in  a 
fraudulent  conveyance  of  real  property  by  the 
husband,  through  a  trustee,  to  himself  and  wife 
to  hold  by  entireties,  does  not  form  such  a  con- 
sideration as  will  support  the  conveyance. — 
Phillips  V.  Kennedy,  189  Ind.  419.  38  N.  E. 
410,  30  N.  E.  147. 

[y]    (Sap.  1895) 

A  husband,  soon  after  engaging  in  busi- 
ness and  contracting  debta^  deeded  land  worth 
lf4.'J00  to  his  wife,  to  satisfy  a  pretended  debt 
of  ?1,000.  He  then  had  no  other  property  sub- 
ject to  execution.  He  also  gave  her  a  mort- 
gage for  $1,000,  which  she  claimed  she  loaned 
him,  and  moat  of  which  was  money  saved  from 
funds  he  let  her  have  for  housekeeping  pur- 
poses. Hdd.  that  such  deed  was  fraudulent  as 
to  existing  and  subsequent  creditors  of  the  hus- 
band.—Gable  V.  Columbus  Cigar  Co..  140  Ind. 
663,  38  N.  E.  474. 

[yy]  <S«p.u») 

The  furnishing  of  money  by  a  wife  to  her 
husband  by  way  of  gift,  or  which  was  not  treat- 
ed or  considered  by  the  parties  as  creating  an 
indebtedness,  will  not  constitute  a  consideration 
for  a  subsequent  conveyance  of  property  by  the 
husband  to  the  wife,  as  against  the  husband's 
creditors.- Hoffman  v.  HendersMi,  145  Ind.  613, 
44  N.  E.  629. 

[t]     (Sap.  1SS9) 

An  agreement  between  a  farmer  and  his 
wife  that  she  should  have  for  her  own  the  pro- 
ceeds of  dairy  and  poultry  products  sold,  under 
which  she  received  such  proceeds,  a  portion  of 
which  was  expended  for  groceries  and  clothing 
for  the  family,  and  a  part  used  by  the  husband, 
did  not  couKtitute  the  production  and  sale  ot 
such  articles  the  sole  and  separate  business  of 
the  wife,  within  the  meaning  of  Burns'  Rev. 
St.  1S.'>4,  S  0975,  so  as  to  render'tbe  husband 
her  debtor  for  the  sums  so  used  by  him ;  and 
notes  and  mortgages  executed  by  him  to  bis 
wife  for  such  sums  27  years  after  the  arrange- 
ment was  made  are  without  consideration,  and 
void  as  against  his  creditors.- Kedey  v.  Petty, 
54  N.  E.  708,  153  Ind.  170. 

[zz]    (Sop.  1900) 

In  an  action  by  creditors  to  set  aside  a 
transfer  of  land  to  defendant's  wife  aa  fraudu- 
lent where  such  land  had  been  received  by  de- 
fendant in  excliange  for  other  realty,  and  the 
title  taken  in  her  name  aa  compensation  for  her 
inchoate  dower  interest  in  the  original  tract, 
the  value  of  her  interest  should  be  determined 
on  the  basis  of  the  real  value  of  the  property, 
and  not  on  the  fictitious  value  at  which  the  ex- 
change was  made.- Baldwin  v.  Heil,  58  X.  E. 
200,  155  Ind.  682. 

Defendant,  who  was  insolvent,  exchanged 
land  in  which  his  wife  had  an  inchoate  dower 
interest,  worth  $9,320,  subject  to  a  mortgage  of 
$4,500.  for  other  realty  worth  $3,106,  and  the 
deed  was  executed  to  defendant's  wife  In  cnn- 
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8idpration  that  she  release  her  dower  intereiit 
in  the  original  tract.  Held,  that  such  convey- 
ance was  not  fraudulent  as  to  defendant's  cred- 
itors, since  her  inchoate  dower  constituted  a 
valuable  interest,  which  she  had  a  right  to  pro- 
tect, and  also  becanse  creditors  were  not  dam- 
aged by  the  transaction.— Id. 

Fob  Gases  tbou  Otheb  States, 

Sre  24  Cent.  Dia.  Fraud.  Conv.  18 
288. 

See,  also,  20  Cyc.  pp.  S'2'2-S30. 

i  06.  TranuoUoBB  betweoB  pwrant  amd 

chUd. 

[a]  (Sap.1S31) 

The  rule  that  raarriflge  constitutes  a  good 
and  valuable  consideration  does  not  apply  where 
a  father  makes  a  voluntary  conveyance  to  his 
daughters,  who  afterwards  marry,  the  father 
continuing  in  possession  of  the  property  after 
the  conveyance,  contracting  debts,  and  dying 
iusolvent,  so  as  to  enable  the  daughters  to  bold 
Ibe  property  against  creditors  of  the  father.— 
O'Brien  v.  Coulter.  2  Blackf.  421. 

fb]  Where  one  purchases  real  estate  with  his 
own  money,  and  to  defraud  his  creditors  causes 
the  conveyance  to  be  made  to  bis  son,  it  is  a 
fraudulent  transfer.— <Sup.  1S32)  Demaree  v. 
Driskill.  3  BlBckf.  115;  (1882)  Bnshnell  v. 
Bushnell.  88  Ind.  403. 

[Cl     (Sap.  IS48) 

A  conveyance  by  a  father  to  bis  sod,  in 
consideration  of  an  aKrecnipnt  liy  the  intter  to 
Rupport  his  father  and  mother,  is  invalid  as  to 
(;reditor8.~Tyner  v.  Somerville,  1  Ind.  175, 
Smith,  140. 

[d]    (Snp.  1851) 

A  conveyance  of  land  by  a  father  to  his 
son  without  consideration  and  for  (he  purpose 
of  defrauding  hia  creditors  is  void  as  to  the 
creditors.— Burtch  v.  Elliott,  3  Ind.  99. 

[•]  USD) 

In  a  suit  against  a  party,  charging  hini 
with  mortgai^ng  his  land  to  bis  children  for 
the  purpose  of  defrauding  his  creditors,  he  an- 
swered, setting  up  a  contract  between  himself 
and  wife  that  he  would  pay  to  his  children, 
and  secure  to  them  the  payment  of,  money  ad- 
vanced by  licr  to  hfm  for  the  purchase  of  land. 
Held  a  good  answer,  and  also  that  he  tiad  a 
right  to  pay  interest  to  the  children  on  such  ad- 
vanoemonts,  in  preference  to  the  claims  of  cred- 
itors.—GotF  V.  Rogers,  71  Ind.  459. 

in  (8tt»>  18BC) 
A  son  may,  without  being  guilty  of  main- 
tenance, assist  his  father  in  conducting  an  ac- 
tion, and  the  promise  of  the  father  to  repay  the 
sum  advanced  is  a  valid  one,  and  the  creditors 
of  the  father  cannot  set  aside  the  assignment 
of  a  note  founded  upon  the  contract  of  the 
father  without  showing  that  the  father  and 
son  were  both  guilty  of  fraud.— Proctor  v.  Cole, 
104  lad.  a73,  3  X.  E.  IW.  4  X.  E.  003. 


[g]  188S) 

A  conveyance  Is  not  fraudulent  because 
the  pun-baser,  in  addition  to  consideration  paid 
in  money  and  notes  to  a  third  person,  agreed 
to  support  bis  father  and  mother  during  their 
lifetime.— Scott  v.  Davis,  20  N.  E.  130,  117  Ind. 
232. 

[h]  (S«p.  1890) 

Where  a  father  advances  money  with  which 
to  purchase  land  in  the  name  of  his  son,  with- 
out any  contemporaneous  understanding  or 
agreement  as  to  repayment  of  the  purchase 
money,  a  mortgage  aftemtirds  given  by  the 
son  to  the  fattier,  to  secure  the  repayment  of  th^ 
purcha);e  m<mey,  is  void  as  to  the  son's  cred- 
itors, for  want  of  consideration.— Iligham  v. 
Vauosdol,  125  Ind.  74,  25  N.  E.  140. 

[1]    (Sup.  1891) 

In  an  action  to  set  aside  a  deed  as  fraud- 
ulent, an  answer  stating  that  the  deed  was 
given  in  pursuance  of  an  agreement  to  sup- 
port tlie  grantor,  which  agreement  was  made  be- 
fore the  grantor  became  indebted,  and  had  been 
partly  performed,  and  that  the  deed  was  ^ven 
without  fraudulent  intent,  at  a  time  when  It 
wns  supposed  that  the  indebtedness  to  plain- 
tiff -wax  amply  secured  by  mortgage,  is  good. — 
Nichols,  Shepard  &  Co.  T.  Burcb,  128  Ind. 
324,  27  N.  E.  737, 

m  (App.  1903) 
A  conveyance  made  by  a  husband,  while 
heavily  indebted,  to  his  wife,  without  considera- 
tion, and  a  subsequent  conveyance  of  the  same 
land  from  the  husband  and  wife  to  their  son 
without  consideration,  were  fraudulent  as  to 
creditors  of  the  husband.— Farmers'  Bank  of 
Frankfort  v.  First  Nat.  Bank,  tiO  N.  E.  503, 
30  Ind.  App.  520. 

m     <App.  1901) 

Where  a  father  executed  a  deed  of  certain 
land  to  his  daughter  as  security  for  a  bona  6de 
pre-existing  debt,  such  conveyance  was  not 
fraudulent  as  against  the  father's  creditors,  and 
constituted  a  prior  lien  on  the  land.—Olow  v. 
Brown.  72  N.  E.  534,  37  Ind.  App.  172. 

For  Cases  frou  Otheb  States, 

See  24  Cent.  Dio.  Fraud.  Conv.  {S  28i>- 

See,  also,  20  Cyc.  pp.  531-535. 

iOT.  Famllr  Mttlemeata. 

[a]  tSnv.184!) 
If  a  father  with  his  own  money  purchase 
real  estate  in  the  name  of  bis  children,  and  the 
purchase  is  an  advancement  to  the  children,  it 
is  not  within  the  statute  against  fraudulent 
conveyances,  but  valid  as  against  subsequent 
purchasers  from  the  father,— Stanley  t.  Bran- 
non,  G  Blackf.  103. 

Fob  Cases  Fkou  Otbek  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  {i  320- 
322. 
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{  90.  Pmrtlal  ianSeieaer  or  f  •Uvn. 

[tl  (Sap.lKi) 

IL,  T.,  and  C.  were  partners,  and  dissolved 
partnerBhip.  T.  and  C  sued  B.,  and  H.  ai  co- 
tlpfendant,  allying  that  R.  had  got  possession 
Iff  the  effects  of  the  firm,  and  had  assigned  a 
lar^  amount  thereof  to  M.,  ostensibly  to  se- 
cure payment  of  a  pretended  debt  of  the  firm, 
eviden<vd  by  notes  exec-tited  by  R..  but  really 
is  pumianoe  of  a  coDspiracy  between  him  and 
M.  to  cheat,  and  defraud  T.  and  C.  The  court 
instructed,  "If  the  jury  find  tliat  the  whole  or 
any  part  of  M.*s  daim  against  R.  &  Co.  is  not' 
^astiined  by  evidence,  yon  should  find  the  as- 
HSnments  of  the  notes.  &c.,  of  R.  &  Co.  to  M. 
fraoditlent;  and  the  defendants  are  resimnsible 
in  tbiK  action  tac  the  amount  thus  assij^ed." 
//r/d.  that  the  instruction  was  erroneous.  Ht  id, 
aUo,  that  on  instruction  "that,  if  they  found 
any  pirt  of  the  claim  of  M.  against  R.  & 
Co.  correct,  and  that  R.  assigned  the  notes,  &c., 
as  coQaienl  secutity,  and  the  amount  of  the 
wnirity  was  not  excessive,  they  might  find  said 
asignment  to  be  bona  fide,  notwithstanding 
«oaie  part  of  M.'s  claim  had  not  been  fully 
proTea."  was  correct,  if  the  addition,  "if  the 
uuKnment  were  not  othem-ise  fraudulent." 
vtn  added.— Reed  t.  Thayer,  0  Ind.  157. 

[t>I  (Sap.  1892) 
Where  a  chattel  mortgnge  is  eset-uted 
to  secure  the  notes  of  seroral  cre^lltors,  given 
for  »pante  and  divisible  claims,  the  mortgage 
is  not  invalid  as  a  wh<ito  bocnuse  one  of  the 
n«ps  was  executed  for  a  fraudulent  consiilera- 
tiui;  and  the  security  under  aurh  mortgage  is 
valid  as  to  a  bona  fide  creditor,  who  does  not 
participate  in,  or  is  not  cognizant  of,  the  fraud- 
iiient  intent  of  the  debtor.— Morgan  T.  Wonloii, 
14.'.  Ind.  «00,  32  N.  E.  783. 

Kos  Cases  fbom  Otiieb  States, 

S»x  IM  Cent.  Diq.  Fraud.  Conv.  ||  323, 


(F)  COXFIDKNTIAT-  RELATIONS  OP 
PARTIES. 

Elect  itf  good  faith  of  grantee,  see  post,  i 

Kunrledge  of  grantee  Implied  from  relation 
between  parties,  see  post,  |  157. 

Preference  as  creditors  of  persons  In  confiden- 
tial lekitlona,  see  post.  §  IIS. 

Pimniptioia  and  burden  of  proof,  see  post,  g 
2T8. 

PivpHty  transferred,  see  ante,  f  46. 

1101.  SlnMBt  or  erldaaoe  of  fr»nd. 
[a]  fSBp.]M9) 

The  relationship  of  parties,  though  calcu- 
lated to  awaken  suspicion,  is  of  itself  no  evi- 
dence  of  a  fraud  in  a  conveyance  of  property.— 
Basj«  r.  Daniel.  1  Ind.  378.  Smith,  252. 

I'OB  Cases  fbou  Otbeb  States. 

See  24  Cent.  I>io.  Fraud.  Conv.  «  320. 
Sw.  also.  20  Cyc.  p.  4."1. 


f  103.  Hnsbamd  maU  wife. 

Admissibility  of  evidence,  see  post,  i  286. 
Bona  fide  purchasers  from  crautee,  see  post, 
§  190. 

Consideration  for  conveyance,  see  ante,  {  05. 
Indebtedness  of  grantor  as  element  of  fraud, 

see  ante,  {  54. 
Instructions,  see  post,  S  300. 
Intent  to  defraud  pre-existiug  creditor,  see  ante, 

$  64. 

Knowledge  and  intent  of  grantee,  see  post,  SS 

155,  157.  159,  ](i'2.  1*53,  108,  HH>. 
Motion  for  judgment,  see  post,  |  312. 
Particular  estate  or  Interest  transferred,  see 

ante.  §  40. 

Possession  by  husband  or  wife  of  property 
transferred,  see  iiost.  I  ]4(>. 

Preference  as  creditor,  of  Imsband  or  wife,  st>e 
post.  §  118. 

Presumi)tions  and  bunlen  of  proof  as  to  con- 
sideration, see  post,  g  277. 

Purchase  by  wife  from  fraudulent  grantee  of 
husband,  see  po»t,  S  198. 

Question  for  jury,  see  post.  §  :mJ8, 

Kiglit  of  wife  to  proceeds  of  insurance,  see  In- 
surance. S  580. 

Rights  and  liabilities  of  grantee  as  to  creditors, 
see  post,  S  ISl. 

Solvency  of  grantor,  see  ante,  S  55. 

Sufficieno'  of  ninrriage  or  marriage  settlement 
as  consideration,  see  ante,  i  94. 

\\'eight  and  sufliciency  of  evidence,  see  post, 
f  295. 

For  Cases  frou  Otiieb  States. 

Ske  24  Cent.  Dio.  Fraud.  Conv.  837- 

34G. 

Sec,  also.  20  Cyc.  pp.  (!0;^-0O<^:  note.  5i; 
L.  R.  A.  817;  notes,  30  Am.  St.  Rep.  (HT. 
20  Am.  St.  Rep.  716,  00  Am.  St.  Rep. 
497. 

S  104.    Transactions  in  generaL 

[a]  <Snp.  1859) 

If,  at  a  sheriff's  sale,  the  defendant's  wife 
buy  the  land  with  her  own  and  her  husband's 
money,  for  the  purpose  of  defrauding  his  cred- 
itors, this  fraudulent  intent  being  proved,  the 
creditors  will  take  the  whole,  and  she  lose  what 
she  had  put  in  of  her  own.— Ewlng  v.  Gray, 
12  Ind.  04. 

[b]  (Snp.  1871) 

A  conveyance  fn>m  a  husband  to  his  wife 
will  not  be  sustained,  in  equity,  when  it  inter- 
feres with  tbe  rights  of  ereditors. — Sims  v. 
Rickets,  35  Ind.  ISl,  9  Am.  Rep.  C70. 

[c]  (Sap.  1876) 

A.  bought  certain  real  estate  with  a  mill 
thereon  of  B.,  and  caused  it  to  be  conveyed  to 
tlie  wife  of  A.  Certain  real  estate  of  the  wife 
of  A.  was  given  in  part  payment  to  B.,  and 
tbe  notes  of  A.  and  wife  secured  by  mortgage 
were  given  for  the  residue  of  the  purchase 
money.  Before  tbe  notes  were  paid,  the  mill 
was  burned,  and  thereafter  the  real  estate  was 
reconveyed  to  B.,  who  accepted  it  as  part  pay- 
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ment  of  the  notes.  A.  and  wife  bad  no  money 
,  or  property  wherewith  to  pay  the  balaace.  C, 
a  brother  of  A.,  bad  assisted  him  In  runBing 
the  mill  before  it  was  burned,  and  on  contin- 
gencies was  to  have  become  the  owner  of  a 
part  of  it.  The  citizens  and  neighbors  raised 
some  money  to  aid  in  starting  another  mill.  C. 
procured  another  tract  of  real  estate  on  his 
own  credit,  and,  on  the  suggestion  of  those  pro- 
posing to  aid  In  the  erection  of  the  mill,  con- 
veyed one-hair  of  it  to  the  wife  of  A.,  and  the 
two  brothers,  with  the  assistance  given  them 
and  on  their  credit,  erected  a  mill,  each  of  them 
worliing  in  the  erection  and  running  of  the 
same.  Held,  that  B.  could  not  subject  the  lat- 
ter real  estate  to  the  payment  of  the  balance 
due  on  his  notes. — Cooper  v.  Ham,  49  Ind.  393. 

A  wife  may  employ  her  husband  to  act  as 
her  agent  in  operating  a  mill  owned  by  her,  and 
such  employment  is  not  proof  of  an  attempt  on 
her  part  to  defraud  bis  creditors.— Id. 

[d]    <Svp.  18S1) 

In  an  action  to  set  aside  a  conveyance  by 
a  husband  to  the  wife  as  in  fraud  of  the  hus- 
band's creditors,  the  existence  of  the  confidential 
relationship  between  grantor  and  grantee,  and 
the  pendency  of  an  action  against  the  former 
by  a  creditor,  may  be  considered  by  the  jury  on 
the  issue  of  fraud.— Sherman  v.  Ho^nd,  73 
Ind.  472. 

[a]    (8nv.  1893) 

Where  a  wife  allows  the  title  to  laad 
paid  for  by  her  to  be  taken  in  the  name  of  her 
husband,  persons  who  gire  him  credit  without 
notice  of  the  wife's  claim  may  subject  the  laod 
to  their  debts.— Minnich  t.  Shaffer,  135  Ind. 
634,  34  N.  E.  987. 

Von  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  i|  337- 
344. 

See,  also,  20  Cyc  p.  603. 

1 105.  — »  Proonvtns  ooHTerMuias  trmak 
tklrd  persons. 

M  (Sn».188S) 
A  debtor  eooveyed  land  lacambered  to  the 
full  value  to  who  had  famished  money  for 
redeeming  a  part  from  execution,  and  who 
agreed  to  reconvey  on  payment  by  a  day  named, 
the  agreement  to  be  otherwise  void.  After  for- 
feiture the  debtor's  mother  paid  B.  a  laqfe  sum, 
and  caused  him  to  convey  to  the  debtor's  wife, 
who,  in  consideration  thereof,  agreed  to  sup- 
port the  mother  for  life.  A  part  was  after^ 
wards  sold  on  foreclosure,  and  the  purchaser 
conveyed  to  the  wife.  By  means  of  money  fur- 
nished by  the  wife's  father,  and  of  mortg^es, 
and  crops  raised  by  the  Joint  labor  of  the 
debtor,  his  wife,  and  children,  the  title  became 
vested  In  the  wife,  frithout  deprtving  creditors 
of  anything  available  for  the  payment  of  their 
debts.  Beld,  that  the  wife's  title  was  good  as 
against  the  hnsband's  creditors  even  though  the 
purpose  was  to  place  the  property  beyond  their 


reach.— Stone  v.  Brown,  116  Ind.  78,  18  N.  E. 
392. 

Fob  Cases  fboh  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  |  313. 
See,  also,  20  Cyc  p.  605. 

§  106.         Kaklnc  improremMLts  ob  tmI 
propwrtr. 

[a]  (Sup.  1881) 

It  seems  that  even  the  active  participation 
by  a  wife  In  accomplishing  her  hudiand's  at- 
tempt to  defraud  his  creditors  by  ezpendlDg 
his  means  in  the  improvement  of  her  property 
will  furnish  his  creditors  no  ground  of  relief 
either  against  her  or  her  property,;— Moore  t. 
Lampton,  80  Ind.  301. 

For  Cases  from  Other  States, 

See  24  Cent.  Diq.  Fraud.  Conv.  |  34& 

I  107.  Pareat  and  oUld. 

Consideration  for  conveyance,  see  ante,  f  96. 
Indebtedness  of  grantor' as  element  of  fraud, 

see  ante,  fi  54. 
Presumptions  and  burden  of  proof,  see  pos^  1 

27& 

Right  of  other  faelrs  to  attack  conveyance  In 
fraud  of  creditors,  see  post,  |  170. 

Bights  and  liabilities  of  subsequent  purcbaaen 
from  grantor,  see  post,  I  189;. 

Validity  as  between  parties,  see  post,  |  172L 

M    <Sap.  1898} 

The  owner  of  a  farm  of  160  acres,  be- 
ing in  debt  at  the  time,  conveyed  the  same  to 
his  son  for  an  expressed  consideration  of 
(5.000.  The  son  was  worth  at  the  time  about 
$400,  but  claimed  the  transfer  was  in  pay- 
ment of  a  debt  dne  from  the  father.  The  son 
had  never  filed  with  the  assessor  any  state- 
ment of  such  debt.  After  the  conveyance  he 
allowed  the  property  to  be  sold  for  taxes.  The 
father  also  continued  to  rent  the  farm  and  col- 
lect the  rent,  and  exercise  acts  of  ownership. 
Ht^d,  that  the  conveyance  was  in  frand  of 
creditors.— Milburn  v.  Phillips,  136  Ind.  680, 
34  N.  E.  983,  36  N.  E.  360. 

[b]  (Snp.  1394) 

A  father  had  sold  and  conveyed  land  to 
his  son  for  $8,000,  not  as  advancement,  but  to 
be  paid  on  request,  $300  a  year  to  be  paid 
meantime  as  rent.  The  son  also  owed  his  fa- 
ther $2,000,  and  interest,  for  mooey  lent  to 
build  a  house,  and  back  rent  and  other  debts, 
the  whole  amounting  to  $11,000.  The  aon  hav- 
ing killed  a  man  and  been  arrested,  detiring  to 
secure  bis  father,  reconveyed  him  the  land. 
The  father  had  no  idea  that  deceased's  estate 
had  any  claim  for  damages  for  the  homicide. 
Held,  that  the  conveyance  was  not  in  fraud  of 
said  estate.— Snyder  v.  Jetton,  187  Ind.  449,  37 
N.  E.  143. 

For  Cases  vbou  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  H  847- 
350. 

See,  also,  20  Cyc.  pp.  607,  608. 
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IG)  RESERVATIONS  AND  TRUSTS  FOR 

GBANTOR. 

In  issignoneDt  for  benefit  of  ctediton,  see  As- 
BIGNMEITTS  FOB  BEHEIIT  OF  CBKDITOBS,  {{ 

RebervatiOD  of  power  of  disposition  or  me  of 
property,  see  pffflt,  $  142. 

I  llOk  B«iieftts  reserved  to  srantor. 
[•]  (Sap.  1882) 
A  conveyance  by  an  insolvent  debtor  of  all 
his  property  in  trust  to  pay  certain  cred- 
ilon  to  the  exclusion  of  others,  with  a  reser- 
ration  of  the  snrplos,  is  fraudulent  and  void  as 
to  the  creditors  excluded.— Thompson  v.  Parker, 
S3  Ind.  96. 

[bl    (Sup.  1890) 

A  conveyance  of  land  by  an"  insolvent  debt- 
or to  trostees  for  the  benefit  of  certain  cred- 
itors, to  the  exclusion  of  others,  with  a  reser- 
vation of  the  surplus  to  the  debtor's  wife,  is 
not  fraudulent.— Hays  v.  Hostetter,  125  Ind. 
60;  25  N.  E.  m. 

[e]  {SW.U0O) 
Where  a  deed  conveying  realty  in  fee  and 
Rwrring  a  life  estate  is  held  fraudulent  as  to 
enditors.  ft  cannot  he  upheld  as  to  the  reserva- 
tion of  the  life  estate  to  the  extent  of  requir- 
ing that  the  Und  be  sold  subject  to  the  life 
intemt  as  an  incumbrance.— McNally  v.  White, 
M  N.  E.  794.  06  N.  E.  214.  154  Ind.  163. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  H  352- 
359. 

I  111.  ffomTeTMoes  Im  trvat  for  grftBtor. 
M  (tap.  1888) 
Under  the  creditors  general  right  to  reach 
property  held  for  his  debtor's  use,  and  Rev.  St. 
1881,  i  4921,  providing  that  all  transfers  of 
SDoda  or  other  things  in  action,  made  in  trust 
(w  the  Dse  of  the  person  making  the  same, 
ihall  be  void  against  creditors,  antecedent  or 
ndiaeqaent,  a  wife,  alleging  that  her  husband 
bu  conveyed  his  land  to  a  third  person  to 
bold  for  faU  benefit,  in  fraud  of  hts  creditors, 
may  subject  it  to  a  judgment  obtained  by  her 
tfter  his  conveyance,  without  alleging  Intent 
«  his  part  v>  defmud  hts  subsequent  creditors ; 
that  wctioo  Including,  also,  conveyances  of 
land  in  trust  for  the  grantor.— Plnnkett  v. 
Plunkett,  114  Ind.  484,  16  N.  E.  612.  17  N.  E. 
562. 

FoK  Cases  fbom  Otheb  States, 

9a  24  Cent.  Dio.  Prand.  Conr.  |{  861- 
363. 

See,  also,  20  Cyc.  p.  557. 

I  lis.  Beeret  reiemtions  or  tniats. 

M  (tap.USS)  * 
A  conveyance  on  secret  trust  is  a  contlnu- 
iBK  fraud,  and  therefore  void  in  favor  of  all 


creditors  during  Its  oontinnanee.- Fenningtcm  v. 
Clifton,  11  Ind.  182. 

[b]  (Snp.  1889) 

Where  a  purchaser,  in  addition  to  the  con- 
sideration paid  in  money  to  a  third  person, 
agreed  to  support  his  father  and  mother  dur- 
ing their  lifetime,  such  an  agreement  did  not 
constitute  a  secret  trust  invalidating  the  con- 
veyance which  was  otherwise  supported  by  a 
valid  consideration,  and  the  grantee  was  not 
guilty  of  fraud.— Scott  v.  Davis,  20  N.  E.  139, 
117  Ind.  232. 

[c]  <App.  1900) 

A  debtor  cannot  convey  property  to  an- 
other to  be  held  either  wholly  or  tn  part  upon 
secret  trust  for  his  own  benefit.— Stont  v.  Price, 
24  Ind.  App.  360,  55  N.  E.  964,  56  N.  E.  857. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dio.  Fraud.  Conv.  H  364^ 
368. 

See,  also,  20  Cyc.  pp.  562-571. 

(H)  PREFERENCES  TO  CREDITORS. 

By  corporations  to  creditors  in  general  when 

insolvent  or  in  contemplation  of  insolvency, 

see  COBPOBATIOHS,  I  544. 
By  corporations  to  officers  or  stockholders  when 

insolvent  or  in  contemplation  of  insolvency, 

see  CoBPOBATiORs,  !  545. 
Elfect  of  knowledge  of  grantee,  see  post,  8  159. 
In  assignment  for  benefit  of  creditors,  see  As- 

SIONHENTS  FOB  BENEFIT  OF  CBEDITOBS,  Sf 
111-lia 

Instructions,  see  post,  {  309. 

{115.  RicU  of  debtor  to  prefer  ereditor. 

[a]  A  debtor  iu  failing  circumstances,  or  insol- 
vent, may  bona  fide  prefer  one  creditor  to  an- 
other.—<Sup.  1858)  Jones  v.  Gott,  10  Ind.  240 ; 
(1861)  Wynne  v.  Giidewell,  17  Ind.  446;  (1881) 
O'Connor  v.  Coats.  79  Ind.  596;  (1882)  O'Don- 
ald  T.  Constant,  82  Ind.  212. 

[b]  (Sap.  1883) 

A  failing  debtor  may  use  property  bought 
on  credit  of  one  to  pay  another.— O'Donald  v. 

Constant,  82  Ind.  212. 

[c]  (Sup.  1888) 

In  an  action  by  a  creditor  to  recover  the 
amount  of  a  note  due  the  insolvent,  it  having 
been  fraudulently  transferred,  a  cross-complaint 
by  another  creditor,  alleging  a  loan  to  the  in- 
solvent, and  that,  when  the  note  in  question 
was  executed,  it  was  agreed  that  complainant 
should  have  an  interest  therein  to  the  amount 
of  her  loan,  is  good  so  far  as  the  creditors  ot 
the  insolvent  are  concerned.— Cooper  v.  Perdue, 
114  Ind.  207,  10  X.  E.  140. 

[dl  A  debtor  in  failing  circumstances,  or  Insol- 
vent, may  bona  fide  prefer  one  creditor  to  an- 
other.—(Sup.  1880)  Harsbman^v.  Armstrong,  21 
N.  R.  662,  119  Ind.  224 ;  (1894)  Rockland  Co. 
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V.  Sunimen-Ule,  39  N.  B.  307,  139  lod.  GOo : 
(App.  1895)  Levi  v.  Bray,  39  X.  E.  754,  12 
Ind.  App.  9;  (189Q)  Holmes  v.  Ilendersoo,  40 
N.  E.  151,  12  iDd.  App.  608 ;  (1899)  West  t. 
Graff,  55  N.  E.  GOO.  23  Ind.  App.  410. 

[e]     (App.  1905) 

A  dobtor  IiBK  a  riglit  to  prefer  creditors 
on  iiisolvoncy.— Schrmler  v.  Werry,  73  N.  E. 
S't2,  3u  Ind.  App.  84. 

For  Cases  keom  Other  States, 

See  24  Cent.  Dia.  Fraud.  Conv.  ||  370. 
37ii-:t77. 

{117.  Intent  to  defeat  other  creditors. 

[a]  (Sup.  ISf.l) 

A  debtor  in  failing  circumstances  has  a 
rigbt  to  prefer  liis  crcdiiors.  He  may  assign 
all  liis  property  for  tlie  benefit  of  a  single  one 
onlj*.  or  he  may  ilistnbiitc  it  in  unequal  pro- 
portions among  some  or  all  of  them :  but  he 
must  act  in  good  faiih,  with  no  |>urpi)se  of  de- 
frauding those  who  are  not  preferred.— Wynne 
T.  Glidewell,  17  Ind.  44*;. 

Fob  Cases  krom  Other  Statks. 

See  24  Cknt.  Dig.  Fraud.  Conv.  S8  o7:i. 
374. 

I  118.  Preferenoe  of  hubaad,  wife,  or 

other  relatlTei. 

[a]  A  husband  may,  on  becoming  insolvent,  by 
conveying  his  property  ^till  under  his  control, 
prefer  his  wife  the  same  as  nuy  other  cred- 
itor.—(1SS2)  Bragg  V,  Stanford,  Sli  Ind.  234; 
(ISSO)  Iloes  V.  IJoyer,  108  Ind.  4!>4,  ft  N.  E. 
427;  (1S87)  Dice  v.  Ir\-in,  110  Ind.  5(U,  11 
X.  E..488. 

[b]  (Sap.  1SS7> 

A  debtor,  where  there  is  no  fraud,  may 
lawfully  prefer  his  wife  as  a  creditor;  and  nei- 
ther the  statute  of  limitations,  nor  the  pre- 
sumption of  payment  arising  from  lapse  of  time, 
applies  to  a  loan  made  by  the  wife  to  the  hus- 
band, so  as  to  render  a  preference  of  such  debt 
by  him  fraudulent.— Dice  v.  Irvin,  110  Ind.  5CJ, 

II  N.  E.  488. 

[c]  (Sap.  1888} 

An  insolvent  debtor  has  a  right  to  give  a 
preference  to  some  of  his  creditors,  including 
his  wife,  as  against  others,  and  such  prefer- 
ences will  be  upheld  If  untainted  with  fraud. 
— Brigham  v.  Hubbard,  17  N.  E.  920,  115  Ind. 
474. 

A  husband,  at  the  time  he  conveyed  prop- 
erty to  his  wife,  was  indebted  in  the  sum  of 
Jf.S,7()0,  excluding  his  debt  to  her,  which  was 
$7(X).  The  value  of  his  property,  above  in- 
cumbrances, was  $S,000.  In  the  conveyance  to 
his  wife,  and  in  other  conveyances,  he  preferred 
some  of  his  creditors,  but  lie  was  attempting  to 
pay  his  debts,  and  was  not  shown  to  have  done 
anything  dishonest.  His  wife  supposed  he  had 
ample  means  to  pay  his  debts.  Held,  that  the 
conveyance  was  not  fraiiduli>nt. — Id. 


[d]  (Snp.  18W) 

Money  given  by  the  husband  to  the  wife  is 
lier  proiierty,  and  if  she  lends  it  to  him,  and 
takes  his  note  therefor,  it  is  valid;  and  be  may, 
when  in  failing  circumstances  pay  it  in  pref- 
erence to  bis  other  debta.~Laird  t.  Davidsoiir 
124  Ind.  412,  25  N.  B.  7. 

[e]  (Snp.  1890) 

Where  a  son  owed  his  father  a  bona  fide 
debt,  lie  was  entitled  to  prefer  his  father  and 
secure  such  debt  by  the  execution  of  a  chattel 
mortgage  without  a  demand  therefor  on  the  part 
of  his  father ;  he  having  in  good  faith  accepte<l 
and  had  the  mortgage  recorded  when  informed 
thereof.- McFadden  v.  Ross,  20  X.  E.  78.  126 
Ind.  341. 

Where  a  sou  was  bona  &de  indebted  to  his 
father,  the  fact  that  he  secured  an  extensioo 
of  time  on  such  indebtedne.^s  by  giving  a  chat- 
tel mortgage  to  secure  the  same  in  preference 
over  debts  owed  by  him  lo  other  creditors  did 
not  render  such  mortgage  fraudulent. — Id. 

A  son  was  indebted  to  his  father,  and  ex- 
ecuted a  note  payable  in  three  years,  and  a 
mortgage  on  a  retail  stock  of  liquors,  and  other 
property.  The  father  lived  in  another  state, 
and  liad  not  demanded  payment,  and  knew  noth* 
ing  of  the  note  and  mortgage  until  notified  that 
they  bad  been  exei-uted.  He  accepted  the  note, 
and  had  the  nmrtgage  recorded.  The  property 
included  all  the  son  had  not  exempt  from  ex- 
ecution, and  most  of  it  bad  been  Imught  on 
credit,  and  bad  not  been  paid  for.  Tiie  mort- 
gage provided  that  the  son  should  retain  posses- 
Kioa  until  the  note  became  due,  and  that  he 
should  not  remove,  sell,  or  assign  the  goods 
without  the  father's  consent.  The  son  sold  part 
of  the  property,  and  did  not  apply  the  proceeds 
on  the  debt.  He  intended  to  use  the  mortgage 
to  cover  up  his  property,  so  as  to  delay  credi- 
tors. The  father  accepted  it  as  written,  extend- 
ed the  time  of  pa>inent  of  his  debt,  and  per- 
mitted the  son  to  retain  possession  without  su- 
pervision. The  property  was  seized  on  execu- 
tion  against  the  son,  and  the  father's  adminis- 
trator replevied  it  within  three  mmths  after 
the  mortgage  was  executed.  These  Escts  bar- 
ing been  fonnd  specially,  Ac/d,  that  the  mort- 
gage was  valid  against  creditors,  and  that  a 
conclusion  of  law  from  the  facts  found  that 
the  mortgage  was  fraudulent  and  void  could 
not  be  sustained.— Id. 

[f]  (Snp.  1897) 
Where  an  insolvent  husluiud  conveyed 
lands  to  hts  wife  on  an  adequate  consideration 
in  satisfaction  of  her  debt,  no  inference  of 
fraud  arises,— Helney  v.  Lontz,  46  N.  E.  6G5, 
147  Ind.  417. 

[B]    (App.  1904) 

A  husband's  obligation  to  pay  his  wife 
$10,000  in  case  she  survived  him,  as  provided 
by  an  antenuptial  contract,  though  a  contingent 
liability,  is  one  which  may  be  preferred  by  tb* 
liuKband  in  failing  circumstances. — Clow  t- 
Brown,  72  N.  E.  534,  37  Ind.  App.  172. 
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m  (Ap».UOS) 

A  debtor  in  failing  drcnmstanoes  may  pre- 
fer his  wife  as  a  creditw.  If  there  la  a  tMma 
fide  debt  and  tlie  conveyance  is  in  good  faith.— 
Schreeder  t.  Werry,  73  N.  B.  832, 35  Ind.  App> 

Fob  Cases  tboh  Otbeb  States, 

See  24  Cent.  Dio.  Fraud.  Cout.  H  379- 
381. 

See,  also,  20  Cyc.  pp.  597-589. 

f  ISl.  Pigment  or  satlsfaetioii  of  debts. 

[al  (Sap.  18M> 
When  a  creditor  buys  goods  of  bis  debtor, 
who  is  in  failing  circunistatices,  and  pays  full 
\-alue  for  tbem,  and  tlie  consideration  is  applied 
or  scared  to  tbe  payment  of  the  debts  of  the 
Tondor,  with  no  punmse  to  delay  other  credi- 
lois,  there  can  be  no  fraud  in  the  transaction; 
atHl  the  fact  tliat  the  creditor,  by  purchasing 
tbe  goods  and  assuming  liabilities  which  he  is 
l>ecnDiarily  able  to  meet,  in  securing  bis  debt, 
as  an  incident,  pays  also  debts  of  creditors, 
i-referred  by  the  vendor  above  other  creditors, 
monot  impeach  tbe  contracts— Wilcoxon  t.  An- 
nesley,  23  Ind.  285. 

Onr  asngnment  law  does  not  change  tlie 
rale  aUowiag  a  debtor  in  foiling  circumstances 
to  mahe  an  actual  bona  fide  sale  of  bis  proper^ 
ty.  aad  apply  the  proceeds  in  payment  of  his 
debts,  or  any  portion  of  them.— Id. 

[b]  (SIIP.ISH) 
A  preferential  conveyance  by  plaintiff's 
jadKment  debtor  to  another  bona  fide  judgment 
creditor,  of  land  of  less  value  than  either  judg- 
ment, is  not  fraudulent  as  against  plaintiff. — 
TTiomas  v.  Johnson.  137  Ind.  244,  36  N.  E.  8»3. 

Fob  Cases  fboh  Otheb  States, 

8l£  24  Cent.  Dia.  Fraud.  Conv.  H  385- 
391. 

See,  also,  20  Cyc.  p.  690. 

f  ISS.  lC«rtcac«B  a^d  otker  traaaf on  mm 
securltj. 

[a]  (SOP.1SS2) 

A  failing  debtor  may  prefer  one  oeditor 
to  another  by  giving  him  a  mortgage  to  secure 
an  existing  indebtedness,  vhere  it  is  accepted 
b  good  &itli  by  the  cr^itor  for  the  sole  pur- 
po!<e  of  such  security.— Ayers  v.  Adams,  82  Ind. 
109. 

[b]  (8«».1»7) 

Where  security  is  given  for  an  honest  debt 
ud  is  in  a  bona  fide  manner  accepted  for  that 
purpose,  the  fact  that  it  may  result  in  defeat- 
ing tbe  claims  of  other  creditors  of  the  mort- 
eisor  affords  do  grounds  for  complaint  OQ  their 
T«rt.-Levering  T.  Bimel,  14G  Ind.  C45,  45  N. 
E.  775. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dio.  Fraud.  Conv.  ||  302- 
39S. 


{123.  Coafossim  ^  JndsatoBt. 

[a]  (Snp.  1K2) 
D.  and  3.  were  indebted  to  the  defendant, 
and,  being  In  failing  circumstances,  contemplat- 
ed an  assignment  The  defendant,  knowing 
these  facts,  procured  an  arrangement  by  vhicfa 
D.  and  S.  confessed  judgment  in  his  favor,  on 
which  ezecntion  issued  and  was  levied  on  prop- 
erty  of  D.  and  S.,  who,  "a  few  days  after- 
wards" voluntarily  assigned  their  property  in 
trust  to  pay  their  debts.  So  fraudulent  in- 
tent was  charged.  Held,  that  the  transaction 
was  legal,  and  tbe  defendant's  execnticHi  lien 
valid.— Lord  v.  Fisher,  19  Ind.  7. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dia.  Fraud.  Conv.  H  300, 
400. 

S  124.  Snfferlnc  imlcm«Lt  hj  detawlt. 

[a]     (Sup.  1880) 

Default  judgments  taken  against  an  insol- 
vent on  notes  executed  by  him  while  insolvent 
are  not  void  as  to  creditors  of  the  insolvent  in 
the  absence  of  evidence  that  the  acts  of  the  in- 
solvent in  tbe  premises  were  done  with  intent 
to  hinder,  delay,  or  defraud  bis  creditors.— Luce 
V.  Shoff,  70  Ind.  152. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Diq.  Fraud.  Conv.  I  401. 

S  128.  PrefereBca  of  sareties. 

[a]  (Sop.  1300) 
An  insolvent  may  prefer  his  surety  on  a 
note  by  executing  a  bill  of  sale  to  him  of  a  por- 
tion of  his  property,  unless  Rucb  sale  is  made 
with  intent  to  defraud,  hinder,  or  delay  his 
creditors,  and  the  vendee  has  knowledge  thereof. 
-Owens  V.  Oascho,  5Q  X.  E.  224.  154  Ind.  22.'i. 

For  Cases  from  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  S  401. 

(I)  RETENTION  OF  POSSESSION  OB  AP- 
PARENT TITLE  BY  QRANTOR. 

Admissibility  of  evidence,  see  post,  |  286. 
Bulk  stock  laws  as  denial  of  due  process  of 

law,  see  Conbtitutionai.  Law,  {  296. 
Bulk  stock  laws  as  denial  of  equal  protection 

of  laws,  see  Constitutional  Law,  }  240. 
In  assignment  for  benefit  of  creditors,  see  As- 

SIONUENTB  FOB  BENEFIT  OF  CBEDITOBS,  f  45. 
Presumptions  and  burden  of  proof,  see  post, 
18  271-281. 

Retention  of  possession  by  chattel  mortgagor, 
effect  as  to  mortgagor's  creditors,  see  Chat- 
tel MORTOAGES,  IS  184-101. 

1 131.  ElomoKt  or  OTiAeaoo  of  frand  In 
Eonovol. 

For  Cases  from  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  §g  407- 
42r>. 

See,  also,  20  Cyc.  pp.  4i30.  .">^a  537. 
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1 13S.  —  As  to  ondlton. 

[a]  A  transfer  of  petwmal  property,  not  ac- 
companied by  a  change  of  possession  of  the 
property  transferred,  is  prima  facie  fraudulent 
and  void  as  agabut  creditors.— (Snp.  1857)  Bly- 
Btone  T.  Bu^tt,  10  Ind.  28,  68  Am.  Dec.  658; 
(1806)  Kane  t.  T)nke,  27  Ind.  29;  (1881)  Rose 
V.  Colter,  78  Ind.  590. 

[b]  (Sup.  18M> 
When  a  purchase  from  a  debtor  in  failing 
circumstances  is  of  a  stock  of  goods  in  a  store 
and  an  eatablisbed  trade,  the  fact  that  the  debt- 
or is  hired  at  a  fair  salary  to  continue  in 
charge  of  the  business  does  not  of  itself  prore 
the  transactioD  fraudulent — Wilcozon  t.  Annes- 
ley,  23  Ind.  285. 

[e]    (Sap.  1877) 
The  continaed  possession  of  real  estate  by 
the  srantor  after  a  transfer  thereof  is  evidence 
of  fraud.— Tedrowe  t.  Elsber,  56  Ind.  443. 

[d]    (Sop.  1881) 

Payment  of  an  adequate  and  valuable  con- 
sideration renders  a  change  of  possession  of 
property  transferred  unnecessary. — Rose  t.  Col- 
ter, 76  Ind.  690. 

[«]     (8np.  1S82) 

Ordinarily,  to  establish  fraud  as  to  subse- 
quent creditors,  it  must  appear  that  the  gran- 
tor held  himself  out  as  the  owner  of  the  prop- 
erty, or  that  he  occupied  the  same  apparently 
as  such  owner,  and  that  the  credit  was  given 
upon  such  supposed  ownersliip.— Stevens  v. 
Works,  81  Ind.  445. 

in    (gap.  ISSS) 
A  transfer  of  personal  property,  unaccom- 
panied by  a  corresponding  change  of  possession, 
in  not  fraudnlent  per  se,  and  void  aa  to  credi- 
tors.—Powell  T.  Stlckney,  88  Ind.  310. 

Is]    (App.  1S94) 

On  an  issue  as  to  whether  there  was  a 
obange  in  the  possession  of  goods  alleged  to 
have  been  conveyed  in  fraud  of  creditors,  testi- 
mony of  the  vendor  that  he  remained  in  pos- 
session only  as  an  employ^  of  his  vendee  ia 
admissible. — Benjamin  v.  McKlwaine-Richards 
Co.,  10  Ind.  App.  70,  37  X.  E.  302. 

Fob  Cases  fbou  Oiheb  States, 

See  24  Ceitt.  Diq.  Fraud.  Conv.  i|  407- 
424. 

%  134.  Statrntory  prorlaioas. 

Fob  Cases  fboh  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  H  420- 
431. 

g  136.  ^—  Record  or  flUag  of  written 
iiutnimeiit* 

[a]    (Snp.  1884) 
Rev.  St.  1881,  §  2031,  which  provides  that 
every  conveyance  of  land  shall  be  recorded  in 
the  recorder's  ofiBce  within  45  days  from  the 
execution  thereof  or  the  same  shall  be  fraudu- 


lent as  against  subsequent  purchasers,  lessees, 
or  mortgagees  In  good  faith  and  for  valuable 
consideration,  does  not  render  an  unrecorded 
conveyance  for  value  void  as  against  any  one 
other  than  a  subsequent  purchaser,  lessee,  or 
mortgagee,  and,  so  far  as  this  statute  applies, 
an  unrecorded  conveyance  for  value  is  valid, 
not  only  against  the  vendor,  but  also  against 
his  subsequent  judgment- creditors,  but  it  is 
invalid  as  against  bona  fide  purchasers  under 
execution,  whether  such  purchaser  be  the  execu- 
tion creditor  or  a  third  person.— Pierce  t. 
Spear.  94  Ind.  127. 

For  Cases  fbou  Otheb  States, 

See  24  Cent.  Diq.  Fraud.  Conv.  U  428- 
431. 

1 137.  Natnre  of  property  tmBterred. 

W  (Sup.  ISTT) 
The  fact  that  a  grantor,  after  executing 
a  conveyance  of  land,  remains  in  possession,  is 
a  circumstance  proper  to  be  considered  as  tend- 
iug  to  show  fraud.— Tedrowe  v.  Esher,  56  Ind. 
443. 

[b]  (§mp.U84) 
A  debtor's  conveyance  of  real  estate,  dnly 
executed  and  recorded,  is  not  fraudulent  per  ss 
against  his  creditors,  because  be  remained  in 
possession  of  the  lands  conveyed.— Pennington 
v.  Flock,  93  Ind.  378. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dio.  Fraud.  Conv.  Ii  432- 
437. 

See,  also,  20  Cyc.  pp.  545,  546. 

g  138.  Nature  >nd  form  of  transaotioa 
in  general. 

[a]  Where  a  vendor  of  personal  property  re- 
mains in  possession,  the  sale  is  presumptively 
fraudulent  as  to  creditors,  unless  such  posses- 
sion be  explained.— (Sup.  lS(!(i)  Kane  v.  Drake, 
27  Ind.  29 ;  (1881)  Rose  v.  Colter.  76  Ind.  500. 

Foe  Cases  fbom  Otheb  States, 

See  24  Cent.  Diq.  Fraud.  Conv.  fl  438, 

443,  448-4o2. 

g  139.  Absolute  sales  and  oonTeymnces. 

[a]  (Snp.  1880) 

The  presumption  of  fraud  as  against  cred- 
itors which  arises  under  1  Rev.  St.  1876,  p. 
50.5,  by  the  sale  of  goods,  unaccompanied  by  im- 
mediate delivery  and  actual  change  of  posses- 
sion thereof,  is  sufKcient  to  sustain  a  finding 
that  the  sale,  made  without  the  required  change 
of  possession,  was  void. — Geisendorff  v.  Eagles, 
70  Ind.  41& 

[b]  (Snp.  18S2) 

A  sale  of  personal  property,  unaccompanied 
with  a  change  of  possession,  is  not  per  se  fraud- 
ulent as  against  the  seller's  creditors.- Powell 

V,  Stickney,  88  Ind.  310. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  0»&v.  IS  439- 
442.  445-447. 
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1 14S.  B«aMrT«tl«a  of  power  of  dl>v«d- 
tlOK  or  mae. 

{«]  (tapM'.  1S74) 
A  mortgage  execoted  to  indemnify  the 
mortiagees  provided  that,  whenever  any  part 
of  the  land  should  be  sold  by  the  mortgagor  for 
adeqnate  consideratiwi,  the  mortgagees  should 
rdease  that  part,  reserving  sufficient  to  secure 
them  for  any  amount  of  actual  loss  they  might 
sostain.  One-half  of  the  land  was  subject  to 
dder  liens,  and  the  amount  for  which  the  mort- 
gagees were  UaUe  was  not  ascertained  at  the 
ttme  tba  mortage  was  made.  Held,  there  being 
nothing  to  show  that  the  mortgagees  attempted 
to  l»ld  a  lien  for  more  than  might  be  Justly 
due  them,  or  that  the  mortgagor  ever  attempt- 
ed to  derire  «ny  bene0t  from  the  right  to  sell, 
or  that  any  of  the  parties  intended  that  the 
proceeds  oi  audi  sale,  If  any.  should  be  apidied 
to  any  oAer  purpose  than  the  paynmit  of  the 
mortgage  debts,  that  the  mortgage  could  not  be 
lield  to  be  fraudnlent  by  reason  of  the  clause 
in  reference  to  the  sale  ift  the  land.— O'Brien 
T.  O'Brien.  Wils.  668. 

(b]    <Svp.  1879) 

Where  security  is  given  upon  a  safe,  show- 
cases, and  other  fixtures  in  a  store,  and  also 
n^on  merchandise,  and  it  is  provided  that  the 
drtttor  may  remain  in  possession  until  default 
in  payment,  and  enjoy  the  use  of  the  property, 
held  to  be  void,  so  far  as  it  covered  the  mer- 
diandise,  against  creditors.— Davenport  v. 
Foalke,  68  Ind.  382,  34  Am.  Bep.  265. 

Foi  Cases  fbou  Otheb  States, 

See  24  Cent.  I>ia.  Fraud.  Conv.  SS  44B, 
460. 

1 14S.  Posaesalom  M  acamt  wr  vmplof$, 

M  (8BP.  1862) 

A.  sold  B.  com  at  a  fixed  price  with  a  war- 
Ttnty  that  there  were  in  the  cribs  2,500  bushels. 
The  cribs  were  left  with  A.  as  agent  of  B.  to 
tdte  care  of  for  him.  Held,  that  if  there  was 
BO  such  change  of  possession  as  contemplated 
by  the  statnte  providing  that  a  sale  if  not  fol- 
kpved  by  diange  of  possession  will  be  presumed 
fraadnlent  as  to  subsequent  bona  fide  holders, 
unless  it  appears  that  the  sale  was  not  made 
with  fraudnlent  intent,  that  the  sale  and  de- 
Srery  as  between  B.  and  a  subsequent  purchas- 
er from  A.  was  valid.— Sloan  v.  Kingore,  3  Ind. 
54a 

Foi  Cases  from  Otheb  States, 

See  24  Cekt.  Dio.  Fraud.  Conv.  ||  423, 

453,  479. 
See,  also,  20  Cyc.  p.  544. 

IIM.  Poaaeaalom        hnslMad,  wife,  or 
otker  relatiTes. 
W    (Sap.  laCS) 

Where  a  debtor  in  failing  circnmstances 
coov^ed  property  by  an  absolute  bill  of  sale 
to  his  rister,  who  resided  in  bis  family,  in  trust 
for  a  creditor,  and  after  the  conveyance  depart- 


ed from  home,  leaving  his  wife  and  the  sister 
in  the  occupancy  of  his  house  and  possession 
of  the  property  conveyed,  there  was  not  such  a 
retention  of  possession  by  the  debtor  as  would 
render  the  transfer  fraudulent  as  to  other  cred- 
itors, under  1  Rev.  St.  p.  301,  |  8,  providing 
that  every  sale  of  goods  in  possession,  not  ac- 
companied by  immediate  delivery  and  followed 
by  actual  change  of  possession,  shall  be  pre- 
sumed fraudulent  as  against  creditors.— Jones 
V.  Gott,  10  Ind.  240. 

[b]  <9ap.  1884) 
The  fact  that  property  purchased  by  a 
wife  from  her  husband  in  good  faith  is  allow- 
ed to  remain  in  his  possession  aa  her  agent  to 
sell  it  does  not  invalidate  the  sale.— Rinn  t. 
Rhodes,  93  Ind.  388. 

tc]     <8a».  UK) 

A  prima  fade  case  of  a  sale  in  fraud  of 
creditors  is  shown  proof  that  a  hnaband,  after 
selling  property  to  his  wife,  conUnned  In  fnll 
posses^n  and  management  thmat,  as  her  agent. 
-Higgina  v.  Spahr,  14S  Ind.  167,  43  N.  E.  11. 

Fob  Cases  fboh  Otheb  States, 

Seb  24  Cent.  Dig.  Fraud.  Codt.  If  454- 
456.  471.  472.  482-484. 

S  147.  Safletener  of  teuufer  of  posses- 
dom. 

[a]  un) 
Authority  given  to  an  em^oyfi  of  a  ven- 
dor to  take  possession  and  control  of  the  goods 
sold  in  the  name  of  the  vendee  amounts  to  no 
more  than  a  constructive  change  of  possession, 
wlilch,  as  against  creditors,  is  not  a  sufficient 
compliance  with  Rev.  St  18S1,  |  4911.  require 
ing  an  inuiediate  delivery  and  actual  change 
of  possession,  as  against  creditors  of  the  ven- 
dor and  others.— Seavey  v.  Walker.  108  Ind.  78. 

0  N.  B.  347. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  |S  457- 

470,  473-478.  481-484. 
See.  also,  20  Cyc.  pp.  641-651;  note,  97 
Am.  Dec  340. 

1  150.  —  Aetwal      and  sobstmntial 

oliange  of  pcMsesslOBt 

[a]  (SDP.1SS7) 
To  prevent  a  sale  from  being  fraudulent  as 
to  creditors,  the  change  of  possession  required 
by  the  statute  must  be  an  actual  and  substan- 
tial change  of  possession.— Nutter  v.  Harria, 
9  Znd.  88. 

Fob  Cases  fboh  Otheb  States, 

See  24  Cent.  Diq.  Fraud.  Conv.  |  464. 

S  161.  —  Visible  aad  BotOTious  possea- 

SlOB. 

[al    (Sap.  18E7) 
The  change  of  possession  required  to  up- 
bold  a  transfer  of  a  debtor's  property  as  against 
creditors  must  be  open  and  notorious,  render- 
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jog  siich  chanse  ol  possessioa  evideDt  and 
visible.— Nutter  t.  Hania,  &  Ind.  8& 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  fi  473. 

{  153.  ^—  Oomtlmned  eluuic*  of  powes- 
■1cm. 

U1    (Sdp.  1837) 

In  order  to  make  a  sale  or  mortgage  of 
chattHs  valid  as  atiamst  creditors  of  the  ren- 
der or  mortgagor,  tUe  cbaQge  of  posseasioa  must 
be  continued.— Nutter  t.  Harria,  9  Ind.  88. 

[b]  l8n|t*lST2) 

Tlie  mere  delay  in  filing  or  recording  a 
c-onvpyance  will  not  render  it  void  as  to  cred- 
itors, but  is  a  circumstance  which  may  be  con- 
sidered in  determining  the  question  of  fraud. — 
Brookbank  v.  Kemiard,  41  Ind.  330. 

[c]  (Sap.  ISSG) 

On  demurrer  to  a  bill  by  a  mortgagee  of 
chattels,  whose  mortgage  was  not  recorded 
within  10  days  after  its  execution,  for  e(|uitable 
relief  against  a  subsefjuent  fraudulent  mort- 
gage on  the  chattels,  which  was  recorded  with- 
in 10  days,  and  a  judgment  foreclosing  the 
same,  it  cannot  be  objected,  on  the  theory  that 
the  diligent  and  not  the  negligent  are  entitled  to 
equitable  relief,  that  because  of  plaintiff's  fail- 
ure to  have  Iiif  mortgage  6ntt  recorded  within 
10  days  his  bill  was  without  equity.— McCor- 
mick  V.  Hartley,  107  Ind.  348,  6  N.  E.  357. 

[dl  (Sap.  1892) 
The  mere  (act  that  a  mortgagee  withholds 
the  mortgage  from  record  under  an  agreemeut 
with  the  mortgagor,  though  a  badge  of  (rand, 
does  not  make  such  mortgage  fraudulent  as  to 
existing  or  subsequent  creditors.- Hutchinson  v. 
First  Nat.  Bank  of  Michigan  City,  133  Ind. 
271,  30  N.  E.  932,  36  Am.  St.  Rep.  537. 

[e]    (Sap.  1894) 

Where  a  conveyance  from  husband  to 
wife  was  kept  nnrecorded  for  several  months, 
during  which  time;  he  used  his  apparent  title  to 
the  land  for  the  puriwse  uf  obtaining  credit, 
a  decree  finding  the  conveyance  fraudulent  as 
to  creditors  whose  claims  accruetl  during  that 
time  will  not  be  reversed,  though  the  wife 
swears  that  the  land  was  originally  bought  by 
the  husband  for  her,  and  t>aid  for  with  her 
own  money.— Adams  v.  Curtis,  137  Ind.  175,  30 
N.  K.  1W~>. 

For  Cases  fbom  Other  States, 

See  24  Cent.  Dm.  Fraud.  Conv.  H  476- 
478. 

See,  also,  20  Cye.  pp.  W3.  .'►44. 

S154.  Failure  to  m«ord  or  file  Instra- 
meat. 

Bill  of  sale  to  indemnify  surety,  see  PRiNcirAi. 

AND  SUBETT,  {  17,'). 

Mortgages,  see  Chattel  Mobtgaoek,  S§  175, 
llt3-1»7. 


[a]     (Snp.  1901) 

Concealing  and  peeping  a  mortgage  from 
the  records,  under  an  agreement,  for  some  <leli- 
nite  time,  or  till  the  happening  of  a  contingen- 
cy, for  the  purpose,  or  which  has  the  cfTeoi. 
of  giving  the  debtor  a  fictitious  financial  stand- 
ing, is  fraudulent  as  to  persons  giving  credit 
to  the  debtor  in  ignorance  of  the  raortgaBe, — 
National  State  Bank  of  Terre  Haute  v.  Saod- 
ford  Fork  &  Tool  Co.,  60  X.  E.  609,  157  IntL 
10. 

Fob  Cases  fbom  Otheb  States, 

See  2i  Cent.  Dig.  Fraud.  Conr.  K  485- 

402. 

See,  also,  20  Cyc.  p.  652. 


(J)  KNOWLBIMiB  AND  INTENT  OF 

GRANTEE. 

Element  of  fraud  In  general,  see  ante,  |  8. 

Instructions,  see  post,  S  300. 

Intent  of  grantor,  see  ante,  ${  63-6^  68,  CO. 

Pleading,  see  post,  jr  2<>t. 

Proof,  see  post.  §f  281,  292. 

§  155*  Elements  of  fraad  in  (enernL 

[a]  A  sale  by  a  debtor  with  latent  to  defraad 
bis  creditors  is  not  fraudulent,  where  the  pur- 
chaser pays  a  Taluable  consideration,  nnlesit 
the  purchaser  has  notice  of  such  intent;  or  has 
knoM-Iedge  which  would  pnt  an  ordinarilr  pru- 
dent man  upon  Inquiry.— (Sup.  1840)  Doe  ex 
dem.  Ilulehinsou  v.  Horn,  1  Ind.  363,  Smith, 
242.  50  Am.  Dec.  470;  (1870)  McCormick  v. 
Hyatt,  33  Ind.  546;  a870)  Kyger  r.  F.  Hall 
Skirt  Co..  34  Ind.  240;  (1878)  Spaulding  t. 
Myers,  64  Ind.  264;  (1880)  Brown  t.  Rawl- 
ings.  72  Ind.  505. 

[b]  In  order  to  vitiate  a  conveyance  based  up- 
on a  valuable  consideration,  it  must  be  shown 
that  the  grantee  participated  in  the  fraudulent 
intent.— (Sup.  1855)  Stewart  v.  English,  6  Ind. 
17(i;  (1878)  Johnston  v.  Field,  4a  Ind.  377: 
(\Si)0)  Straight  T.  Roberts.  126  Ind.  383,  2*; 
N.  E.  73. 

[c]  (SDp.  1867)  ■ 

In  order  to  avoid  a  sale  or  conveyance  on 
the  ground  of  fraud,  the  vendee  must  have  Iiad 
notice  of  the  vendor's  fraudulent  design. — Bun- 
nel  V.  Witherow,  29  Ind.  123. 

[d]  (Snp.  1872) 

In  a  complaint  to  subject  real  estate  held 
l)y  a  wife  to  the  payment  of  a  debt  of  the  hus-- 
band,  it  must  be  clearly  shown  that  the  wife 
liuew  of  the  alleged  fraudulent  intent  of  the 
husband  in  causing  the  real  estate  to  be  con- 
veyed to  her,  and  tliat  she  took  the  conveyance 
in  onler  to  cheat,  delay,  or  defraud  the  credi- 
tors.—Lippcrd  T.  Edwards,  39  Ind.  llSo. 

[e]  (Snii.  187") 

In  nn  action  to  set  aside  an  alleged  fraud- 
uieut  conveyance,  it  was  in  evideni-e  that  at 
the  time  it  was  made  the  grantor  was  indebtpd 
to  plaintiff  and  insolvent,  and  there  was  alsn 
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i-riileDoe  of  fraud  on  the  i»rt  of  the  grantor. 
Held,  on  demumr  to  the  ertdeQce,  that,  in  ab* 
wore  of  anything  tending  to  show  fraud  on  the 
part  ot  the  grantee,  the  demurrer  should  be 
•nsuined.— Pinnell  T.  Stringer,  59  Ind.  555. 

in   (S«i».  18») 

To  render  a  coDveyanee  void  as  to  credi- 
toT».  on  the  ground  that  it  was  made  with  in- 
tent to  defraud  them,  the  grantee  must  bave 
knowledse  of,  and  participate  in,  the  fraud  of 
the  grantor.— Scott  t.  Davis,  117  Ind.  232,  20 
N.  E.  130. 

Fob  Cases  fbom  Other  States. 

See  24  Cent.  Dig.  Fraud.  Conv.  |  4S8. 

1 167.  Knowledce  or  notice  implied  froaa 
relation  between  parties. 

[.]  (Sop.  1S94) 
VSTiere  a  wife,  for  the  purpose  of  con- 
voying her  inchoate  intereat  in  her  buabaud's 
land,  joins  in  a  fraudulent  conveyance  thereof, 
made  by  him  through  a  trustee  and  without 
wQsideration,  to  himself  and  wife,  to  hold  by 
pniiretiea.  the  *ife  is  affected  by  the  fraud  of 
b<;r  hnsband,  whether  she  had  knowledge  of  it 
or  Dot.— riitllips  V,  Kennedy,  139  lad.  -119,  38 
N.  E.  410,  39  N.  E.  147. 

FoK  Cases  fbou  Otueb  States, 

See  24  Cent.  Dm.  Fraud.  Conv.  IS  497- 
489. 

See,  also.  20  Cyc.  p.  487. 

1 158.  ConstmotiTe    notice,    and  faets 
pnttinc  om  Inqnlrr* 

Ul  (Sap.  1829) 
The  pendency  of  an  action  is  constructive 
Dotice  of  the  matter  involved  therein  as  to  one 
who  parcha»ea  property  from  the  defendant  in 
audi  action.— Ray  v.  Roe  ex  dem.  Brown,  2 
Blackl  258,  IS  Am.  Dec.  159. 

[b]  (Sap.  IMS) 
A  corporation  executed  a  mortgage  in  fa- 
fOT  of  its  creditors  at  a  time  when  none  of  them 
were  pressing  their  claims  for  payment.  Its  at- 
lomcy  immediately  went  to  the  domicile  of  a 
forei^  corporation,  arrived  there  at  night,  and 
at  oQce  informed  the  president  thereof  of  the 
mortage,  securing  its  acceptance.  Another  at- 
wmej-  went  to  a  second  foreign  creditor,  and 
performed  like  services.  Other  beneficiaries 
were  jirpsent  at  the  execution  of  the  mortgage, 
and  iinew  the  circumstances  thereof.  The  mort- 
sagx  waR  not  recorded.  Held,  that  thette  facta 
were  sufficient  to  put  such  individual  creditors 
«n  inquiry  as  to  the  solvency  of  the  mortgagor. 
-Reaiean  First  Xat.  Bank  of  Chicago,  157 
Tnd.  G23.  61  X.  B-  575,  (12  X.  E.  701. 


For  Cases  from  Otueb  States, 
See  24  Cent.  Dig.  Fraud.  Conv. 

See,  also.  20  Cyc.  pp.  481-487. 


500- 


S 1S9.  Operation  and  effeet  of  knowl- 
odco  or  notlee. 

[a]  (Sap.  1833) 

A  judgment  creditor  may,  hy  bill,  subject 
to  the  satisfaction  <tf  his  debt  land  sold  ou  an 
execution  against  the  debtor,  which  was  is- 
sued on  a  judgment  confessed  by  the  debtor  for 
the  purpose  of  defrauding  bis  creditors,  where 
the  purchaser  had  notice  of  the  fraud.— Piatt  t. 
Jud^on,  3  Blackf.  235. 

[b]  (Snp.  1836) 

Where  the  grantee  knew  of  the  indebted- 
ness of  the  grantor,  and  therefore  took  the 
transfer  for  the  purpose  of  defrauding  grantor's 
creditors,  the  conveyance  being  without  con- 
sideration, it  should  be  set  aside  as  fraudulent. 
— Kwing  V.  Harris,  4  Blackf.  71. 

[c]  (Sap.  IMS) 

A  conveyance  made  by  a  debtor  with  the 
intention  of  delaying,  hindering,  or  defrauding 
creditors,  such  intention  being  known  to  the 
party  taklug  such  conveyance,  is  void.— Tyner 
T.  Somerville,  1  Ind.  175,  Smith,  149. 

[d]  (Sap.  1849) 

A  sale  of  real  or  personal  property  made 
to  binder  or  delay  creditors,  thoujfb  an  ade- 
quate consideration  be  paid,  is  void  if  the  pur- 
chaser has  knowledge  of  the  intention  of  the 
seller  in  making  the  Bale.^ohnson  v.  Brandi^ 
Smith,  263. 

[e]  (Sap.  1886) 

The  fact  that  the  Tendee  knew  at  the  time 
of  the  conveyance  that  a  suit  was  pending 
against  the  grantor  to  recover  judgment  for  a 
debt  is  not  of  itself  proof  of  the  vendee's  fraud- 
ulent intent.— Stewart  t.  English,  6  Ind.  176. 

m  (Snp.  1865) 
A  sale  of  land  for  a  little  over  half  Its 
value  to  a  brother-in-law  who  knows  that  a 
suit  is  pending  against  the  grantor,  and  is 
told  by  the  latter  that  he  does  not  intend  to 
pay  any  judgment  that  may  be  obtained  in 
such  suit,  may  be  set  aside  as  fraudulent  at 
the  suit  of  the  judgment  creditor,— Bray  t. 
Hussey,  24  Ind.  228. 

[g]  (Sap.  1890) 

A  creditor  has  a  right  to  obtain  a  prefer- 
ence from  his  debtor,  and  knowledge  that  a 
verdict  had  been  returned  against  the  latter, 
wtiich  he  was  unable  to  pay,  is  not  of  itself 
sufficient  to  avoid  a  mortgage  taken  by  the 
creditor,  though  he  Is  the  debtor's  brother.— 
Ktrai>:ht  v.  Roberts,  120  Ind.  .183,  26  N.  E.  73. 

[h]  (Sap.  IS94) 

A  complaint  in  an  action  to  set  aside  a 
conveyance  by  a  debtor  through  a  thinl  ]icrs<m 
to  bis  wife  alleced  that  the  conveyaiicps  weif 
made  to  defraud  creditors,  and  that  the  wifi- 
was  party  to  that  fraud  with  full  notice  and 
knowledge  thereof.  Held  to  show  that  the  con> 
veyance  was  fraudulent  and  would  be  set  aside, 
even  if  there  was  a  valuable  consideration. 
—Roberts  v.  Farmers'  &  Merchants*  Bank  of 
Attica,  no  N.  E.  12S.  l.-il!  Ind.  l."»4. 
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m  (SVV-  1904) 
The  fact  that  a  seller  is  known  b;  the  bu7- 
er  to  be  deeply  indebted  or  insolvent  is  not  of 
itself  enough  to  charge  the  buyer  with  a  want 
of  good  faith  in  making  the  purchase. — Sellers 
T.  Hayea;  72  N.  E.  119,  163  Ind.  422. 

[J1  (Aw.  im) 
Where  land  was  conveyed  without  consid- 
eration in  fraud  of  creditors,  the  conveyance 
may  be  set  aside  as  against  the  grantee,  who  had 
knowledge  of  the  fraudulent  intent.— Trent  v. 
Edmonds.  70  N.  R  16»,  82  Ind.  App.  482. 

Fob  Cases  fboh  Othes  States, 

See  24  Cent.  Dio.  Fraud.  Coot.  H  506- 
517. 

See,  also,  20  Cyc.  pp.  470-48a 

9  160.  Paymamt  of  eomsldttratioB  after 
notice. 

[a]  (Svp.  184S) 

A  conveyance  of  real  estate  made  to  de- 
fraud  creditors  will,  on  their  application,  be 
set  aside  in  chancery,  if  the  grantee,  before 
payment  of  the  pnrchase  money,  have  notice  of 
the  fraud.— Parkinson  t.  Hanna,  7  Blackf.  400. 

[b]  (Sup.  1S7I) 

An  action  may  be  brought  by  creditors  to 
set  aside  a  conveyance  as  fraudulent,  and  sub- 
ject lands  to  the  payment  of  debts  to  the  ex- 
tent of  the  unpaid  purchase  money,  where  tbey 
have  been  conveyed  to  an  innocent  purchaser, 
who  has,  however,  notice  of  the  fraud,  while 
the  purchase  money  or  a  part  thereof  etill  re- 
mains due  and  unpaid.  The  creditors  are  not 
limited  to  proceedings  supplemental  to  execn- 
Uon.— Rhodes  t.  Oieen,  86  Ind.  7. 

[e]  (Sap.  1884) 
Where  a  vendor  fraudulently  conveys  his 
property  for  value,  and  notice  of  such  fraudu- 
lent  Intent  is  given  the  purchaser  before  pay; 
ment  of  the  purchase  money,  such  purchaser  is 
chargeable  with  the  fraudulent  intent  of  his 
vendor,  and  such  transaction  is  deemed  fraudu- 
lent at  least  to  the  extent  of  the  unpaid  pur- 
chase money.- Seager  t.  Aagbe,  87  Ind.  285. 

[d]     (Sap.  18ST) 

A  person  who  pays  the  purchase  money 
after  knowledge  of  his  grantor's  fraudulent 
purpose  is  not  a  bona  fide  purchaser. — Hun- 
singer  v.  Hofer,  110  Ind.  390,  11  N.  B.  403. 

For  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  8{  512- 
514. 

See,  also,  20  Cyc.  pp.  487, 488. 

8 161.  FavtlelpattoB  Im  firavd«l«it  im- 

tent. 

Fob  Cases  fbom  Otheb  States> 

See  24  Cent.  Dig.  Fraud.  Conv.  IS  501, 

505,  510,  517. 
See,  also,  notes,  31  I*  R.  A.  609,  82  L.  R. 

A.  33. 


S  168.  ~-  Xm  SMUvaL 

[a]  In  order  to  establish  fraud  on  the  part  of 
the  purchaser,  participation,  on  his  part,  in  the 
fraudulent  design  must  be  shown.— (Sup.  ISSSSf 
Stewart  v.  English,  6  Ind.  176;  (1878)  Jobn- 
ston  T.  Field,  62  Ind.  377. 

[b]  (Sop.  1881) 

To  sustain  an  action  by  a  creditor  to 
charge  the  land  of  his  debtor's  wife  to  the  ex- 
tent of  improvements  made  thereon  by  the 
debtor,  as  made  in  fraud  of  creditors,  it  is  es- 
sential that  the  wife  should  participate,  or  ai 
least  voluntarily  acquiesce,  in  the  fraudnlent 
purpose  of  her  hoslMnd.- Moore  t.  Lampton, 
80  Ind.  301. 

[c]  (Sap.  1888) 

A  wife  purchased  the  Interest  of  plaintiff, 
her  husband's  partner,  in  the  firm  property, 
knowing  that  the  property  was  incumbered,  bat 
did  not  assume  the  mortgage.  The  has  band 
acted  as  her  agent  in  the  tiansacti(»i,  and 
agreed  to  pay  the  firm  debta  Hie  same  day  be 
assigned  his  Interest  to  his  wife.  In  considera- 
tion of  a  former  debt,  leaving  himself  withont 
propertj,  as  the  wife  knew.  She  continued  the 
business  dirough  her  husband,  and,  the  proper- 
ty having  been  burned,  invested  the  iasuzance 
money  with  other  money  of  her  own,  in  real 
estate.  All  the  firm  debts  except  the  mortgage 
were  paid,  but  no  firm  property  remained  to 
satisfy  that,  and  plaintiff  was  obliged  to  pay 
part  of  it  Held,  that  as  fraud  In  taking  ti- 
tle to  the  real  estate  in  the  wife  was  not 
found,  and  as  by  Rev.  St  1881,  §  4924,  the 
question  of  fraud  Is  one  of  fact,  which  cannot 
be  presumed,  plaintiff  could  not  subject  the  real 
estate  to  his  claim.— Kelsier  t.  Haiiis,  115  Ind. 
660,  18  X.  E.  39. 

[d]  (Sap.  1898) 

Where  a  vendor  testified  that  he  had  re- 
ceived from  the  vendee  several  items  of  cash 
and  personal  property;  that  these  bad  not  sup- 
plied the  consideration  for  the  conveyance,  but 
had  been  paid  for  or  secured  by  the  assignment 
of  a  judgment;  that  the  vendee  "gave  nothing 
for  the  deed";  that  he  told  vendee  of  his  debt 
to  plaintiffs,  but  he  "said  he  would  do  them 
up, "—the  evidence  is  sufficient  to  justify  a  set- 
ting aside  of  the  conveyance  as  fraudulent  as 
to  creditors.- Hay  t.  Marsh,  61  N.  m  1053, 
152  Ind.  651. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  Dio.  Fraud.  Conr.  U  501, 
505. 

i  163.  —  Operation  and  effect. 

[a]  A  sale  of  either  real  or  peisonal  property, 
made  with  the  intention  of  hindering  or  pre- 
venting creditors  from  collecting  their  demands 
of  the  vendor,  If  the  vendee  participate  in  the 
fraudulent  intent,  is  voidable  at  the  suit  of  such 
creditors,  notwithstanding  the  vendee  may  have 
paid  a  valuable  and  adequate  consideration.— 
(Sup.  1849)  Johnson  v.  Brandis,  Smith,  2l!3: 
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(1SS2)  Bishop  T.  Redmond,  83  lad.  157;  (1883) 
Bock  y.  Voreia,  89  Ind.  lift. 

[b)    (Sap.  1M7) 

Where  a  conveyance  was  made  with  in- 
t«t  to  defrand  the  grantor's  creditors,  and  the 
gnntee  participated  in  the  fraud,  the  fact  that 
be  paid  a  fall  con^dio-vtion  for  the  property 
was  not  Bufficient  to  inatain  the  same  as  against 
tbe  grantor's  creditors  defranded.— Harrison  t. 
Jtqwsa,  29  Ind.  208. 

niiere  it  appears,  in  an  action  to  aet  aside 
a  conveyance  by  a  debtor  through  a  third  per- 
(on  to  his  wife,  that  tbe  wife  was  a  party  to 
the  fiaod,  it  is  immat<>rial  that  tbe  conveyance 
to  her  was  withont  consideration.— Roberts  v. 
Finoers'  &  Merchants'  Bank  of  Attica,  136  Ind. 
IM.  36  N.  E.  128;  Id„  137  Ind.  697,  36  N.  E. 
1091. 

[dl  <S«p.iaM) 
In  an  action  to  set  aside  a  conveyance 
made  by  a  woman  to  a  tmstee.  who  then  con- 
Tered  it  to  herself  and  her  husband  as  an  es- 
tate by  entiretiea,  the  husband  testified  that 
during  ei^t  years  in  which  his  wife  was  la 
bosineas  he  had  givm  her  over  $6,000,  and  It 
appeared  that  tbe  profits  of  her  business  im>b«- 
Uy  amonnted  to  ^OOa  Both  were  InK>lvent, 
and  tbe  husband  had  been  so  for  15  yean; 
«h>t  burinesa  he  bad  done  bavins  been  done 
ia  Ui  wife's  name,  and  he  had  long  known 
that  an  estate  1^  entireties  ^ced  the  prcvMty 
beyrad  the  readi  oi  creditors.  Held,  that  a 
Sading  tiiat  tbe  converanoe  was  ftaudnlent  was 
nut&ined.— Bunch  t.  Hart,  138  Ind.  1,  37  N.  E. 
K7. 

[el    (Sap.  18»S) 

An  all^atioQ,  in  a  complaint  to  set  aside 
a  deed  froo  a  hosband  to  his  wife,  that,  at 
the  time  of  the  conveyance,  the  wife  knew  of 
her  hnsband's  indebtedness,  and  of  his  pur- 
pose to  defrand  his  creditors,  and  that  she  re- 
ceived the  deed  with  such  knowledge,  and  with 
the  pnrpoee  to  aid  him  in  tbe  perpetration  of 
tbe  fraud,  is  sufficient,  without  averring  want 
of  consideration.— Pierce  t.  Hower,  142  Ind. 
626.  42  X.  E.  223. 

in  (s«p.uM> 
Where  a  wife  has  knowledge  that  a  con- 
TQiDce  made  to  her  by  her  hnsband  is  intend- 
ed to  defmud  bis  creditors,  and  accept  it  for 
tbe  parpose  of  protecting  the  property  from 
tbeir  demands,  the  conveyance  will  not  be  pro- 
tected, though  a  fall  consideration  is  paid. — 
Hofinan  v.  Henderson.  44  N.  E.  629,  145  Ind. 

cia 

[|]  (9vp.  1S9S) 
Wliere  one  of  two  sureties  secured  from 
bin  principal  notes  and  a  mortgage  to  both  sure- 
lies  jointly,  either  knowing  that  the  mortgage 
wat  intended  to  defraud  creditors,  or  partici- 
pating in  tach  fraudulent  intent,  tbe  other  sure- 
V,  in  accepting  the  same,  takes  the  mortgage 
with  all  tbe  Infirmities  aBfecting  it  in  the  bands 


of  his  eo^rety,  though  he  might,  by  paying  the 
debt  for  which  they  were  sureties,  alone  main- 
tain an  action  against  their  principal. — Rownd 
V.  State,  61  N.  E.  914,  62  N.  E.  396,  152  Ind. 
39. 

Fob  Cases  fsoh  Other  States, 

See  24  Cent.  Dio.  Fraud.  Conv.  U  010^ 
517. 

{  164.  Effsot  of  sood  faith  of  gnuitee. 

Rights  of  grantees  as  bona  fide  purchasers,  see 
post,  18  185-186. 

Fob  Cases  fbou  Otheb  States, 

See  24  Ceitt.  Dig.  Fraud.  Conv.  H  494, 
61»-fi22. 

{  165.  — —  Is  somoraL 

M  (SVP.I8M) 
A.  purchased  at  a  sheriff's  sale  against  B., 
and  conveyed  to  B.*s  wife.  There  was  evidence 
that  A.  purchased  with  B.'s  money.  Held,  how- 
ever, that  B.'>  wife's  title  was  good  unless  she 
were  proved  to  he  a  party  to  the  transaction, 
which  was  frandulent  as  against  B.*s  ereditors.- 
— Ewlng  V.  Gray.  12  Ind.  64. 

[b]  Where  the  grantee  has  shown  good  faith, 
the  validity  of  the  conveyance  is  not  affected  by 
the  fraudulent  intent  of  the  grantor.- (Sup. 
1863)  Palmer  v.  Henderson,  20  Ind.  297;  <1S70> 
McCormlck  v.  Hyatt,  33  Ind.  546;  (1880) 
Brown  v.  Rawlings,  72  Ind.  605 ;  (1889)  Scott 
V.  Davis,  117  Ind.  232.  20  N.  E.  189. 

[c]     (Sup.  ISTG) 

In  an  action  by  a  judgment  plaintiff  to  set 
aside  as  fraudulent  a  conveyance  of  certain  real 
estate,  made  by  the  judgment  defendant  to  a 
trustee  in  trust  for  the  grantor,  after  the  ac- 
cruing of  tbe  indebtedness  and  before  judgment, 
and  a  conveyance  by  the  tmstee  to  tbe  wife  of 
the  judgment  defendant,  executed  after  tbe  ren- 
dition of  the  judgment,  and  to  subject  the  real 
estate  to  sale,  etc.,  an  answer  admitting  the 
conveyances  as  alleged,  but  alleging  that  the 
first  conveyance  was  in  trust  for  the  wife,  and 
averring  the  payment  of  a  coosideration  by  the 
wife  by  the  conveyance  of  her  separate  real  es- 
tate, and  denying  notice  of  the  indebtedness  of 
her  husband  to  plaintiff,  and  denying  fraud,  is 
anfficlent.— Wynne  v.  Cornelison,  52  Ind.  312. 

m   (Bum.  mi) 

In  an  action  to  set  aside  a  conveyance  for 
fraud,  where  Uiere  was  evidence  that  the  gran- 
tee paid  no  consideratitm  for  the  property.  It 
was  proper  to  refuse  to  charge  that,  unless  the 
grantee  had  notice  of  the  fraudulent  intent  of 
the  grantor,  plaintiff  could  not  recover.— Sher- 
man T.  Hogland,  73  Ind.  472. 

[e]  In  order  to  avoid  a  voluntary  conveyance 
as  fraudulent  against  creditors  it  is  not  nec- 
essary that  the  grantee  should  have  been  cog- 
nizant of  the  fraud.— (Sup.  1881)  McOoIe  v. 
Loebr,  79  Ind.  430;  (1883)  Wright  v.  Nipple, 
92  Ind.  310:  (1S02)  York  v.  Rockwood,  132  Ind. 
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3SS,  31  N.  E.  1110:  (18»6)  GiUeland  V.  Jones, 
144  iDd.  662,  43  N.  E.  939.  36  Am.  St  Rep. 

[f]  (Sup.  18S2) 

Where  the  conveyance  ia  voliiatary,  it  is 
not  necesBar;  that  the  grantee  should  actual- 
Jy  participate  with  the  grantor  in  his  fraudu- 
lent purpose,  or  the  privy  to  it.-^^Taitangh  t. 
Smith,  84  Ind.  380. 

[g]  (Sup.  1882) 

A.  and  B.,  partners,  were  in  debt.  A.  sold 
tiis  interest  to  B.,  who  agreed  to  pay  the  debts. 
B.  sold  the  interest  thus  bought  from  A.  to  C, 
who  bought  the  same  in  goo<l  faith,  and  without 
fraudulent  Intent,  though  B.,  in  selling  it,  in- 
tended to  defraud  the  creditors  of  the  firm. 
Held,  that  the  creditors  of  the  firm  could  not 
taice  the  property  from  C.,— that  they  had  no 
lien  thereoD.— Trentman  t.  Swartzell,  85  lod. 
443. 

[h]  (Sap.  1883) 

Creditors  of  an  insolvent  husband  who, 
with  intent  to  defraud  his  creditors,  induced  bis 
wife's  uncle  to  buy  his  land,  worth  $12,000.  at 
a  Rale  under  an  execution  against  him  for  $1,- 
ijOO.  cannot  subject  the  land  to  the  payment  of 
tlieir  demands  as  against  the  wife,  where  the 
uncle,  in  ignorance  of  the  husband's  fraudulent 
-det^ign.  made  it  a  condition  that  the  land  should 
lie  conveyed  by  him  to  the  debtor's  wife,  who, 
as  well  as  the  uncle,  acted  throughout  in  good 
faith.— Fintt  Xat.  Bank  of  Crawfordsrille  v. 
<'arter,  89  Ind.  317. 

[1]    (Sni>.  18S3) 

In  an  action  to  set  aside  a  sale  of  property 
as  in  fraud  of  the  seller's  creditors,  an  instmc- 
tioa  which  requires  plaintiff  to  prove  that  the 
purchaser  had  notice  of  the  seller's  fraudulent 
design  is  properly  refused,  where  there  is  evi- 
dence that  the  purchaser  was  a  mere  volunteer, 
and  paid  no  valuable  consideration. — Meredith 
V.  Citizens'  Nat.  Bank,  92  Ind.  343. 

Ul     (App.  1891) 

A  merchant's  stock  having  been  seized  on 
execution,  the  plaintiffs,  one  of  whom  was  bis 
brother-in-law,  agreed  with  him  to  purchase 
the  stock  and  assume  certain  debts.  Tliey  bad 
no  knowledge  of  the  businens,  and  the  sale  was 
made  after  a  day's  negotiation.  No  price  was 
then  fixed.  Two  days  afterwards  the  merchant 
■conveyed  to  them  a  house  and  lot,  in  payment 
for  which,  and  for  the  goods  they  gave  btiii 
their  notes  for  equal  sums,  payable  in  one,  two, 
ihrce,  four,  five,  and  six  years.  This  was  all 
.the  property  the  merchant  had,  and  the  price 
was  a  fair  one.  The  plaintiffs  paid  the  debts 
they  assumed,  and  he  had  assured  them  that 
there  were  no  others.  Held,  that  a  judgment 
-that  the  conveyance  was  not  fraudulent  as  to 
creditors  should  not  be  disturbed,  as  against  the 
evidence.— Wilson  v.  Clark,  1  Ind.  App.  182,  27 
N.  E.  310:  Sonth  Bend  Iron-Works  Co.  v.  Dod- 
dleson,  27  X.  E.  312. 


[k]    (8iip.  1892) 

A  conveyance  of  realty  aa  in  frand  of  cred- 
itors cannot  be  set  aside  without  any  evidence 
of  fraud  of  the  grantee.— Old  Xat  Bank  of  Ev- 
ansville  v.  FIndley.  31  N.  B.  62, 131  Ind.  225. 

[1]    (iHnp.  1900) 

Where  land  is  conveyed  by  a  debtor  for  a 
valuable  consideration,  and  the  grantee  has  do 
knowledge  of  any  intended  fraud,  the  convey- 
ance will  not  be  set  aside  as  being  in  fraud  of 
creditors.— Hedriek  v.  Hall,  58  N.  E.  257,  153 

Ind.  an. 

\  For  Cases  from  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  {|  494, 
518;  48  Cent.  Dig.  Yen.  &  Pur.  |  58». 

i  168.  —  Katnre  and  amoamt  «f  amm~ 

sideration. 

[al  A  conveyancp  by  a  debtor  to  his  wife,  with 
intent  to  defraud  his  creditors  and  without 
consideration,  will  be  set  aside,  though  she  bad 
no  knowledge  of  the  fraudulent  intent — (Sup. 
J87.">)  Spinner  v.  Weick.  Ind.  218;  (18S1) 
McCole  V.  Loehr,  79  Ind.  430. 

[b]    (Smp.  1898) 

When  one,  to  defraud  hts  cieditois,  devest- 
ed himself  of  all  his  property,  and,  anumg  other 
■  deeds,  executed  a  deed  to  bis  wife  of  certain 
\  [and,  for  a  grossly  '  inadequate  consideration, 
j  though  there  was  no  evidence  that  the  vife 
j  participated  in  or  was  aware  of  her  husband's 
fraud,  the  conveyance  to  the  wife  will  be  set 
'  aside,  upon  such  conditions  as  will  protect  her 
I  equities  in  the  land.— First  Nat.  Bank  of  Frauk- 
I  fort  v.  Smith,  49  N.  E.  376,  149  Ind.  443. 

I    [c]   (App.  mi) 

i        Bums'  Rev.  St.  1901.  SS  fifWo,  664S  {Hom- 
er's Kev.  St.  1897.  SS  492tt.  4013),  pro^-ide  that 
a  convej'ance  to  defraud  creditors  is  void  aa 
to  the  latter  if  the  conveyance  be  without  a 
valuable  consideration,  but  the  title  of  a  pnr- 
chaser  for  a  valuable  consideration  is  not  in* 
valid  unless  he  had  notice  of  bis  grantor's  fraud* 
ulent  intent    A  complaint  did  not  allege  notice 
of  fraud  on  the  part  of  the  grantee,  but  did 
allege  an  absence  of  ronsideratloii.    The  proof 
showed  that  the  conveyance  was  partially  vol- 
untar}-,  and  that  the  consideration  was  inade- 
j  quate.   Held,  that  a  recovery  was  not  preclud- 
I  ed,  notwithstanding  the  grantee  bad  no  notice 
j  of  fraud,  where  the  creditors  would  be  benefited 
I  by  subjecting  the  property,  stibject  to  the  lien 
1  of  a  vnlid  mortgage  assumed  by  the  grantee,  to 
I  the  payment  of  their  claims. — .Tameson  v.  I>11- 
I  ley,  61  X.  E.  (501.  27  Ind.  App.  429. 

'  For  Cases  from  Otiieb  States, 

See  24  Cent.  Dio.  Fraud.  Conv.  |f  494, 

.'j20. 

§  169.    Volnatary  oonToya&oes. 

[aj  Where  the  conveyance  is  voluntarj-.  the 
good  faith  of  the  grantee  does  not  render  it 
valid.— (Sup.  1S92)  York  v.  Rockwood,  132  Ind. 
35S,  31  X.  E  110;    (18i>(i)  Oilliland  v.  .Jones. 
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144  Tod.  662,  43  X  R  &30.  S5  Am.  St.  Bep. 

[h]  A  ronreynnce  by  htnband  to  wife  in  fraud 
of  creditors  may  be  set  aside,  where  no  oon- 
(iidention  was  paid,  whether  the  wife  had 
knowledge  of  the  frand  or  not.— (Sup.  1804) 
Roberts  v.  Farmers*  &  Merchants*  Banh  of  At- 
tica, 36  X.  B.  ISS.  136  Ind.  154;  (1005)  Borror 
T.  Carrier,  73  X.  E.  123,  34  Ind.  App.  353. 

tcl   (Sop.  is»e> 

la  an  action  to  set  aside,  as  fraudulent 
ASainst  creditors,  a  voluotary  grant  of  land, 
since  it  is  the  intent  of  tlie  grantor,  and  not  tbe 
Icnowledge  of  the  intent  by  the  grantee,  which 
determines  the  fraud,  it  is  immaterial  whether 
tlie  creditors  as  to  whom  the  fraudulent  charac- 
icr  of  the  conTeyance  is  alleged  became  such 
prior  or  8ut>Be4ueDt  to  the  grant.— Gilliland  v. 
Jones.  144  Ind.  662,  43  N.  E.  939,  55  Am.  St 
Rep.  210. 

For  Cases  fbom  Other  States, 

8ee  24  Cent.  Dig.  Fraud.  Conv.  |fi  4M, 

520. 

1 170.  — «  ConAdMitlAl  relatioms  of  p«r- 
tl«s. 
[a}  (Sap.  iSU> 
There  can  be  no  reversal  of  a  finding  for 
Uie  grantee  on  the  facts,  where  he  has  testified 
that  the  grantor,  his  brother-in-law,  owed  him  a 
certain  amount  for  money  loaned;  that,  when 
grantee  first  learned  that  grantor  was  neglect- 
iog  his  farm  and  was  speculating  in  produce,  he 
tried  to  obtain  payment;  that  he  accepted  the 
jdeed  in  payment;  that  then  he  did  not  know  of 
the  other  claims  against  grantor;  that  the  deed 
vu  absolute,  without  reservation  in  grantor's 
faror;  tliat  grantee,  in  taking  it,  purposed  mere- 
iy  to  collect  his  claim,  not  to  defraud  or  assist 
criutor  to  defraud  other  creditors,  and  did  not 
know  at  believe  that  grantor  so  intended.  — 
tleming  v.  Yoat.  137  Ind.  05.  36  N.  E.  705. 

i'oR  Cases  fbom  Otheb  States, 

Seb  24  Cent.  Dia.  Fraud.  Conv.  { 


n.  RIGHTS  AND  LIABILITIES  OF 
PARTIES  AND  PTTRCHASERS. 

Heirs  of  fraudulent  grantee,  see  Descent  and 

I)]8TBIBCTI0N,    f  12."). 

Itpmedies  of  creditor  of  deceased  vendor.,  see 
£XECl*T0D8  AND  ADUINISTRATORS,  |  423. 

CA)  ORIGINAL  PARTIES. 

072.  VaUditr  of  tnuiaaotloB  aa  be- 
tween parttee. 

[a]  A  transfer  of  property  made  to  defraud 
creditors  is  valid  tietween  the  parties. — (Sup. 
1S23)  Findley  v.  Cooley,  1  Biarkf.  262;  (1843) 
Jicott  V.  Purcell,  7  Blackf.  66,  39  Am.  Dec. 
4o3;  (1863)  Moot«  v.  Meek,  20  Ind.  4S4;  (1863) 
Welby  v.  Armstrong.  21  Ind.  489;  (1873)  O'Neil 


V.  Chandler,  42  Ind.  471;  (1870)  Edwards  t. 
Ilaverstick,  53  lad.  348;  (1876)  Gamer  v. 
Graves.  54  Ind.  183;  <1881)  Stoat  t.  Stoat,  77 
Ind.  5:17;  (IHSC)  Henry  t.  Stevens,  108  Ind. 
281.  9  N.  E.  350. 

[b]    (Sap.  1S23) 

Tlie  circumstances  of  a  defendant's  selling 
real  estate,  pending  an  action  of  trespass  against 
him,  in  order  to  defraud  the  plaintiff,  does  not 
affect  the  title  of  a  bona  fide  purchaser,  with- 
out notice  of  the  suit,  nor  afford  him  any  de- 
fense against  an  action  on  the  note  given  Cor 
tile  purchase  money.— Findley  t.  Cooley,  1 
Blackf.  202. 

[e]  A  transfer  of  property  made  to  defraud 
creditors  is  valid  as  between  the  parties  and 
their  heirs,— (Sup.  18.10)  Ijaney  v.  Laney,  2  Ind. 
]!)(!;  (1870;  Edwards  v.  Ilaverstick.  53  Ind. 
348. 

Cd]   (Sap.  1851) 
A  deed  from  parent  to  child,  though  fraud- 
ulent as  to  creditors,  is  good  between  the  par- 
ties.—Burtch  V.  Elliott,  3  Ind.  00. 

[e]  (Sap.  1863) 

An  executed  contract  cannot  be  avoided, 
as  between  the  parties,  by  showing  that  it  was 
made  with  an  intent  to  defraud  creditors. — 
Welby  V.  Armstrong,  21  Ind.  480. 

[f]  (Sap.  1870) 

Wlieu  a  fraudulent  conveyance  of  goods  is 
made,  the  fraudulent  vendee  takes  the  title  of 
the  vendor,  although  the  sale  is  absolutely  void 
as  to  the  creditors  of  the  vendor.— Springer  v. 
DroKch,  33  Ind.  480,  2  Am.  Rep.  350;  overrul- 
ing Welby  r.  Armstrong,  21  Ind.  480. 

[g]  (flap.ifrin 

A  note  and  mortgage  made  for  the  purpose 
of  cheating  and  defrauding  ciediton  ate  ob- 
ligatory upon  the  parties,  and  are  only  voidable 
at  the  instance  of  the  creditors.— Van  Wy  v. 
Clark.  50  Ind.  259. 

[h]  (Snp.  1S76) 

A  written  instruDient  giving  one  creditor  a 
lien  is  not  invalidated  between  the  parties  by 
the  facts  that  the  creditor  intended,  by  obtain- 
ing it,  to  gain  a  preference  over  other  creditors, 
and  that  the  debtor  executed  it  negligently,  and 
in  reliance  on  the  creditor's  assurance  that  it 
was  "all  right." — Steele  v.  Moore,  54  Ind.  ~i2. 

(ij  A  voluntary  conveyance,  though  fraudu- 
lent as  to  exiHting  crpditors,  is  valid  between 
tlie  parties  and  their  privies. — (Sup.  IS^I) 
Sharpe  v.  Davis,  7(i  Ind.  17;  (18H5)  Anderson 
v.  Etter.  102  Ind.  115,  20  N.  E.  218. 

[j]  An  executed  contract  of  conveyance  Is  val- 
id, as  between  the  parties,  although  executed 
for  the  purpose  of  defrauding  the  grantor's 
creditors^(Sup.  1881)  Dobson  v.  Markle,  77 
Ind.  53;  (1881)  Stout  v.  Stout.  Id.  537;  (1883) 
Wilson  V.  Murray,  90  Ind.  477 ;  (1883)  Eve  v. 
Louis,  91  Ind.  457:  (1803)  Phenix  Ins.  Co.  r. 
Fielder,  33  N.  R  270.  133  Ind.  557. 
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[k]  A  conveyance  In  frand  of  credlton  Is  void 
only  to  the  extent  to  wUcti  it  may  be  necessary 
to  deal  with  the  conveyed  estate  for  their  sat- 
Istaetion.— (Sap.  1881)  Stout  v.  Stout,  77  Ind. 
537;  (1883)  Wilson  V.  Murray,  80  Ind.  477; 
(18SS)  Phenix  Ins.  Co.  t.  Fielder,  83  N.  E. 
270,  133  Ind.  557;  (ISSSt  Kltts  v.  WUlson,  39 
N.  E.  313,  140  Ind.  604. 

[)]  (Sop.  ISSS) 
A  voluDtary  conveyaDce  to  defraud  cred- 
itors Is  valid  against  the  grantor  and  his 
privieB,  the  conveyance  not  being  made  wholly 
void  by  Rev.  St  1881,  i  2156,  declaring  it  a 
miademeanor  to  give  or  receive  a  conveyance 
to  defraud  creditors.— Anderson  t.  Etter,  102 
Ind.  115,  26  N.  E.  218. 

[m]    IBnp.  1891) 

The  beizB  of  a  fxandolent  grantor  stand  in 
no  better  positfon  than  he  with  respect  to  a 
right  to  dedare  an  absolute  conveyance  in  form 
a  mortgage  in  effect.— Kitts  v.  Willson,  130 
Ind.  492,  2&  N.  E.  401. 

For  Cases  fbom  Other  States, 

Seb  24  Cent.  Dig.  Fraud.  Conv.  IS  523- 
629,  642;  8  Cent.  Dia.  Can.  of  Inst. 
I  46. 

See,  4IS0,  20  Gyc  pp.  608-mi;  note.  15 
Am.  Dee.  599. 

ilTS.  Xvtnal  rlcbta  mmA  lUMUtles  of 
partlM. 

Fob  Cases  feou  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  |S  530- 
548. 

See,  also,  20  Cyc.  pp.  612-<J24. 

I  174.  —  Title  and  rights  to  property* 

[a]  (8ap.l84S) 

A  transfer  of  property  will  convey  the 
legal  title,  tbough  made  to  defraud  creditors. 
—Doe  ex  dem.  Abbott  v.  Hard,  7  Blackf.  510. 

[b]  (Snp.  USD 

Where  a  conveyance  of  land  la  made  by 
a  father  to  his  son  without  consideration  and 
for  the  purp(Mw  of  defrauding  his  creditors,  and 
the  lands  have  descended  to  the  heirs  of  the 
grantee,  the  court  will,  upon  the  application  of 
creditors,  set  aside  the  sale  as  to  them;  and 
decree  the  land  to  be  sold  to  pay  their  claims 
and  coats,  and  the  hoira  of  the  grantee  will 
be  entitled  to  any  surplus  remaining.— Burtch 
V.  Elliott,  3  Ind.  99. 

[cl   <8»p.  18M) 

A.  owned  a  tract  of  land,  and,  with  intent 
to  defraud  his  creditors,  conveyed  It,  without 
consideration,  to  B.,  who,  to  aid  A.  in  ac- 
complishing his  fraud,  conveyed  it,  without  con- 
sideration, to  C.  C.  mortgaged  the  land  to  the 
sinking  fund  for  a  loan  of  $500,  which  be  re- 
ceived. C.  was  a  party  to  the  purpose  of  A.  to 
defraud  his  creditors.  The  state  received  the 
mortgage  made  to  the  sinking  fund,  and  made 
the  loan  in  good  faith.  All  of  said  conveyanc- 
es, except  the  mortgage  to  the  sinking  fund. 


were  iet  aride  by  a  decrei  of  the  proper  court, 
and  the  land  ordered  to  be  sold,  subject  to 
said  mortgage,  for  the  benefit  of  the  creditors 
of  A.  The  land  did  not  sell  for  enough  to  pay 
them.  Suit  was  then  brought  against  C.  to 
compel  him  to  account  for  and  pay  over  to  A.'* 
creditors  the  $500  obtained  by  the  said  mort- 
gage. Held,  that  C.  was  entitled  to  the  money 
as  against  A.,  but  held  it  in  trust  for  the  cred- 
itors of  A.,  to  whom  he  was  liable  to  account 
and  pay  it  over.-^ones  v.  Beeder,  22  Ind.  111. 

[d]  (Sap.  1886) 
In  an  action  for  rent  accruing  on  a  lease, 
and  a  defense  of  want  of  title  in  the  lessor,  a 
reply  by  the  lessor  that  a  deed  of  lessor  to  les- 
see was  void  because  in  fraud  of  creditors,  and 
that  no  title  passed  thereby,  is  not  good  as  a 
denial  of  the  title  set  up  by  the  lessee,  since,  as 
between  the  parties  to  such  a  deed,  the  convey- 
ance is  valid.— Henry  v.  Stevens,  108  Ind.  281, 
9  N.  B.  356. 

[e]    (Sbp.  1891) 

Where  a  debtor  executes  an  absolute  con- 
veyance of  lands  to  his  creditor  to  secure  a  debt 
to  the  latter,  and  at  the  same  time  to  binder 
and  delay  other  creditors,  an  oral  agreement  of 
the  grantee  to  reconvey  the  iand  to  the  grantor 
on  payment  of  the  debt  will  not  be  enforced  in 
equity.— Kitts  T.  Wlllson,  130  Ind.  49%  29  N. 
E.  401. 

in  (s«p.  19W) 

That  a  hasband  had  a  dishonest  purpose  in 
changing  the  style  of  his  bank  account,  which 
be  maintained  from  the  proceeds  of  his  busi- 
ness from  his  own  name  to  that  of  his  wife, 
followed  by  the  word  "special,"  without  Intend- 
ing to  give  the  wife  any  interest  therein  and 
without  parting  with  the  right  to  the  money, 
did  not  create  a  right  in  the  wife  to  the  ac- 
count,  and  on  her  death  the  husband  mi^t  es- 
tablish a  claim  against  her  estate  for  the 
amount  of  such  deposits. — Leimgniber  v.  Lelm- 
gruber,  172  Ind.  370,  80  N.  E.  Vd,  88  N.  £. 
693. 

For  Cases  from  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  §3  530, 

531,  5^3-53(1,  542. 
See,  also,  20  Cyc.  pp.  615-G17;  notes,  C7 
L.  R.  A.  866,  1  L.  R.  A.  (N.  S.)  1007. 

3  170.  — —  EaforeomttBt     of  oxeontor^ 
oontraet, 

[a]  (Sop.  1863) 

A  party  to  an  executory  agreement,  made 
to  defraud  creditors,  can  maintain  no  auit  to 
coerce  its  execution.— Welby  T.  Armstrong,  21 

Ind.  480. 

[b]  (Snp.  1896) 

The  holder  of  a  note  and  mortgage  given 
to  and  received  by  him  for  the  purpose  of  de- 
frauding the  mortgagor's  creditors  cannot  enforce 
the  same,  whether  executed  for  a  valuable  con- 
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sidentioD  or  noL— O'Kane  v.  Terrell,  144  Ind. 

599,  43  N.  E.  86». 

Fob  Cases  fbou  Otheb  States, 

See  24  CE?rr.  Dig.  Fraud.  Conv.  K  537- 
Ml;  44  Cbnt.  ma.  Spec  Pert  |  176. 
See,  also,  20  Cyc;  p.  620. 

{  17T.  ^_  Pajmnit  amd  Meoreiry  €i  oon- 
dderatlon. 

[ft]    (Sap.  U2S) 

The  maker  of  a  note  glvea  as  eoasideratioD 
of  %  bill  of  sale  exeented  to  defraud  the  cred- 
iton  of  the  Tendoi  canoot  set  np  the  alleged 
fraud  as  a  defense  to  the  note.— Bindley  t. 
Cooley,  1  Blackf.  282. 

[b]  (Sap.  1«0) 
Where  A.  gives  hie  note  to  B.  for  property 
bought  of  he  is  estopped  from  setting  up  as 
a  defense  to  a  suit  on  the  note  that  the  note 
really  belongs  to  C.  and  is  fraudulent  as 
tgainst  the  tatter's  creditors.— Stevens  v.  Son- 
ger,  14  Ind.  342. 

Fob  Cases  fbou  Otbeb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  H  MS- 
SIB;  48  Cent.  Dig.  Yen.  &  Pur.  |  630. 
See,  also,  note,  30  Am.  Rep.  017. 

1 179.  Kichto  mad  UabiUtiea  m  to  third 
penona  in  KonanL 

M  (Sap.  1863) 
A  conveyance,  fraudulent  as  to  creditors, 
may  be  valid  between  the  parties,  and  enforced 
u  to  them,  and  especially  In  favor  of  a  third 
person,  to  whom  a  promise  growing  out  of  such 
ttuMtction  had  been  made.— Moore  t.  Meek, 
20  Ind.  484. 

[b]  Third  persons  cannot  take  advantage  of 
t  coDveTance  as  fraudulent  against  creditors. 
~-{Snp.  1876)  Edwards  v.  Haverstick,  53  Ind. 

[c]  A  conveyance  In  fraud  of  creditors  can 
be  attacked  only  by  creditors.  It  is  valid  as  to 
all  others.— (Sup.  1873)  O'Neil  v.  Chandler.  42 
Ind.  471 :  (1877)  BenUey  t.  Dunkle,.  57  Ind. 
374;  (1882)  Etter  v.  Anderson.  84  Ind.  333. 

m  (Sap.  1S76) 
■Where  real  estate  has  been  conveyed  for 
the  purpose  of  hindering  and  delaying  creditors 
of  the  grantor,  the  property  is  subject  to  levy 
and  sale  under  an  execution  against  the  gran* 
tee,  and  a  subsequent  conveyance  thereof,  made 
by  the  grantor,  passes  no  title.— Edwards  v. 
Havetatick,  53  Ind.  348. 

A  conv^ance  of  real  eatate  in  fraud  of 
the  grantor's  creditors,  being  valid  as  between 
the  parties  and  aa  to  all  others  than  creditors, 
the  kind  is  subject  to  levy  and  sale  under  an  ex- 
ecution against  the  grantee.— Id. 

(•]    (Sap.  I8») 

In  a  suit  to  enjoin  trespass  on  land,  de- 
fendant alleged  that  E.  obtained  judgment 
igainst  C,  who  was  then  the  owner  of  the 
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land ;  that  execution  waa  by  mistake  levied 
on  an  entirely  different  tract  of  land,  which 
was  conveyed  by  the  purchasera  to  defendant ; 
that  while  the  judgment  was  a  lien  on  the 
land  in  controversy,  C.  conveyed  the  same  to 
his  wife,  and  she  to  plaintiff,  without  consider- 
ation, and  for  tiie  purpose  of  defrauding  cred- 
itors; and  that  plaintiff  had  notice  of  defend- 
ant's claim.  Held  that,  it  not  appearing  that 
defendant  was  at  any  time  a. creditor  of  C,  de- 
fendant had  no  standing  to  question  the  intent 
with  which  the  deeds  to  C's  wife  and  to  plain- 
tiff were  made.— Clendening  t.  Ohl,  118  Ind. 
46.  20  N.  E.  639. 

[t]    (Sap.  18S9) 

An  agreement  whereby  a  father  gives  lands 
to  his  son,  who  takes  possession  and  subse- 
quently claims  by  prescription,  cannot  be  at- 
tacked by  other  heirs  aa  in  fraud  of  creditors. 
—Wilson  T.  Campbell,  21  N.  E.  883,  119  Ind. 
28& 

[<]    (App.  IMK) 

Where  plaintiff  extended  credit  to  the  de 
feodant's  son.  relying  on  a  representation, 
made  with  defendant's  consent,  that  the  son 
owned  a  certain  tract  of  land,  the  validity  of  a 
subsequent  conveyance  of  the  land  without  con- 
sideration to  the  defendant  cannot,  as  against 
plaintiff,  be  sustained  on  the  ground  that  a 
previouB  conveyance  of  it  by  defendant  to  bis 
son  was  without  conidderation,  to  defraud  cred- 
itors.—Trent  V.  Edmonds,  70  N.  E.  100,  82 
Ind.  App.  432. 

Fob  Cases  fbom  Otheb  States, 

Bee  24  Cent.  Dig.  Fraxxd.  Conv.  ||  549- 

553,  624.  900. 
See,  also,  20  Cyc.  pp.  624,  625. 

§  180.  Bisbts  and  lUbUltles  of  cramteas 
as  to  oredltors. 

Fob  Cases  fbou  Otbeb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  Sf  654- 

588,  605. 

See,  aUo,  20  Cyc.  pp.  626-^;   note,  67 
L.  R.  A.  590.  * 

1 181.         Proparty  mmA  proeoada  thara- 

of. 

[a]  (S«p.l88S)' 

Where  a  husband,  having  no  property  sub- 
ject to  execution,  invests  his  funds  In  his  wife's 
land,  colluding  with  ber  to  defraud  bis  cred- 
itora  thereby,  and  his  wife  afterwards  sells 
the  land,  and  retains  the  proceeds,  she  will 
be  regarded  In  equity  as  trustee  for  the  hus- 
band's judgment  creditore. — Blair  v.  Smith,  114 
Ind.  114,  15  X.  E.  817,  5  Am.  St.  Rep.  593. 

[b]  (Sap.  1888) 

Where  one  gives  a  note  without  consid- 
eration and  suffers  judgment  and  execution 
tbereon  in  fraud  of  his  creditors,  the  payee, 
knowing  of  such  fraud,  is  liable  to  the  creditors 
for  the  property  seized, — Phelps  v.  SmiA,  116 
Ind.  387,  17  N.  E.  602.  19  N.  E.  156. 
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One  who  enten  into  a  conspiracy  to  de- 
fraud the  creditors  of  a  co^nsjiirator,  and, 
paisaant  to  such  pnipose,  obtains  a  Jadgment, 
and  a  sale  nnder  an  execution  thereon,  may  be 
compelled  to  account  for  the  proceeds  of  the 
Bale  to  the  creditors  of  the  co-conspirator.— Id. 

[c]    (Snp.  1896) 

Where,  in  a  suit  by  a  judgment  creditor 
to  set  aside  a  sale  of  the  debtor's  land  for  val- 
ue, as  in  fraud  of  his  judgment,  the  court  de- 
crees the  sale  "void  as  to  the  judgment,"  and 
renders  judgment  for  the  creditor  for  the 
amount  due,  the  grantee,  by  paying  sucb 
amount,  frees  his  title  as  against  the  decree. — 
Kitts  T.  Willson,  140  Ind.  604,  30  X.  E.  313. 

[a]  (Sup.  190O) 

In  an  actioa  by  an  executor  to  set  aside  a 
conveyance  of  80  acres  of  land  by  his  testator, 
and  for  a  decree  that  the  land  be  sold  to  pay 
teBtator's  debts,  defendant's  cross  complaint  al- 
leged that  the  80  acres  was  part  of  '2il  acres 
owned  by  the  testator,  which  testator  convey- 
ed in  different  parcels,  at  the  same  time  and 
without  consideration  to  several  beneficiaries, 
of  which  defendant  was  one.  Held  sufficient  to 
entitle  defendant  to  a  decree  that  the  testator's 
indebtedness  was  chai^teable  ratably,  according 
to  value,  against  all  the  parcels  conveyed. — 
Kanfman  v.  Elder,  S6  N.  E.  21u,  154  Ind.  157. 

For  Cases  from  Otheb  States, 

See  24  Cent.  Diq.  Fraud.  Conv.  §{  554- 

550,  561-567. 
See,  also,  20  Gyc.  pp.  626-OSO. 

1  182.           Panonal  lUUUtiM. 

M  (Bnp.1831) 

Where  a  third  person  has  placed  goods  of 
a  Judgment  debtor  out  of  the  readi  of  execu- 
tion, he  may  b«  rompelled  to  account  for  them 
to  the  plaintiff  in  equity.— Jenison  v.  Graves, 

2  Blackf.  440. 

[b]  (Smp.  1894) 

A.  owned  a  tr^pt  of  land,  and,  with  intent 
to  defraud  bis  creditors,  conveyed  it,  without 
consideration,  to  B.,  who,  to  aid  A.  in  accomp- 
lishing his  fraud,  conveyed  It  without  consider- 
ation to  C.  G.  mortgaged  the  land  to  the  sink- 
ing fund  for  a  loan  of  frtOO,  which  he  received, 
C.  was  a  party  to  the  purpose  of  A.  to  defraud 
his  creditors.  The  state  received  the  mortgage 
made  to  the  sinking  fund,  and  made  the  loan 
in  good  faith.  AU  of  said  conveyances,  except 
tiie  mortgage  to  the  sinkiug  fund,  were  set 
aside  by  a  decree  of  the  proper  court,  and  the 
land  ordered  to  be  sold,  subject  to  said  mort- 
ciiRc,  for  the  benefit  of  the  creditors  of  A.  The 
land  did  not  sell  for  enough  to  pay  them.  Suit 
was  then  brought  against  C.  to  compel  him  to 
account  for  and  pay  over  to  A.'s  creditors  the 
J-'tOO  obtained  by  the  said  mortgage.  Held, 
that  C,  thongh  entitle<l  to  the  money  as  against 
A.,  held  it  in  trust  for  the  creditors  of  A.,  to 
whom  he  was  liable  to  account  and  pay  it  over. 
—Jones  v.  Reeder,  22  Ind.  111. 


[0]  (S«».un) 

Under  a  conveyance  Of  property  made  with 
intent  to  defraud  creditors  of  the  grantor,  tbe- 
grantee  wilt  be  treated  as  a  trustee  for  the- 
creditors.— Stout  t.  Stout,  77  Ind.  537. 

[d]  (Sup.  1882) 
Where  the  purchaser  of  land  causes  a  con- 
veyance to  be  made  to  his  wife  with  an  intent 
to  defraud  his  creditors,  the  land  is  subject  to 
the  execution  of  any  creditor  under  Rer.  St. 
1S81,  {§  752,  2974,  2975,  providing  that,  where 
a  conveyance  is  made  to  one  person  and  the 
consideration  paid  by  another,  "a  trust  shall 
result  in  favor  of  prior  crediton.">-Hanna  r. 
Aebker,  84  Ind.  411. 

I«]    (Snp.  1883) 

When  a  conveyance  for  a  valuable  consi^ 
eration  is  made  to  one  person  and  the  consid- 
eration therefor  is  paid  by  another,  and  the 
conveyance  is  made  with  the  consent  of  tbe 
persoD  paying  the  consideration  and  at  his  in- 
stance, and  not  upon  an  agreement,  without 
any  fraudulent  intent  that  the  land,  or  some 
interest  therein,  shall  be  held  in  trust  for  tbe- 
persoD  paying  the  conBiderati<m,  but  it  is  for 
the  purpose  of  defrauding  bis  creditors,  a  trust 
results  ttot  in  his  favor,  but  in  favor  of  his 
creditors.— Eve  t.  Louis,  01  Ind.  457. 

[f]  (Snp.  1887) 

Where  property  was  purchased  and  the 
consideration  paid  by  a  debtor  out  of  money 
a  portion  of  which  might  have  been  subjected 
to  the  payment  of  his  debt,  and  the  conveyance 
was  taken  in  the  name  of  another,  the  transac- 
tion was  presumptively  fraudulent  as  to  prior 
creditors  of  such  debtor  and  a  trust  resulted 
in  their  favor  under  Rev.  St  1881,  §  2975,  pro- 
viding that  every  conveyance  taken  in  the 
name  of  a  third  person  shall  be  deemed  fraud- 
ulent as  against  creditors  of  the  person  paying 
the  consideration,  and  that,  unless  a  fraudu- 
lent intent  is  disproved,  a  trust  shall  result 
in  favor  of  the  prior  creditors.— Eiler  t.  Crull, 
14  N.  E.  79,  112  Ind.  318. 

[g]  (S«p.  1888) 

Where  specific  property  which  a  creditor 
might  have  subjected  to  the  payment  of  his 
claim  is  transferred  by  a  debtor  for  the  purpose 
of  delaying  and  defrauding  bis  creditors,  the 
pei-son  accepting  the  transfer  with  knowledge 
of  and  participating  in  the  fraud  takes  no  title 
as  against  creditors,  but  the  transfer  is  void  at 
common  law,  as  well  as  under  the  statute,  and 
he  holds  the  property  In  trust  and,  like  any 
other  trustee,  is  liable  to  be  called  to  accouBt 
in  a  court  of  equity.— Chambcrlin  r.  Jones,  1& 
N.  K.  178^  114  Ind.  458. 

[b]    (Sap.  1889) 

In  an  action  by  judgment  creditors  to  set 
aside  a  mortgage  as  fraudulent,  and  subject 
the  mortgagor's  property  to  plaintiffs'  judg- 
ment a  personal  judgment  cannot  be  rendered 
against  ths  mortgagee;  nor  can  the  property 
conveyed  be  ordered  to  be  sold  witbout  relief 
from   valuation  or  appraisement  law,  undef 
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KfT.  St  ISSlf  I  743.  where  there  is  no  fiuaiac 
of  fraud.— Levy  t.  Chittenden.  120  lod.  37,  22 
N.  E.  92. 

[t]  (Sap.  1889) 
A  frandolent  vendee,  who  paid  the  full 
price  for  the  property  sold,  is  not  thereby  ren- 
dered liable  to  garnishment,  as  he  is  not  in> 
debted  to  the  debtor.— Jaseph  t.  Kionenberger, 
120  Ind.  495,  23  N.  E.  301. 

U]  (Sap.l8H> 

A  grantee  of  property,  conveyed  by  a  debt- 
or to  defraud  creditors,  on  accepting  a  con- 
Tf^ance,  becomes  a  trustee  for  the  creditor, 
and  is  directly  liable  for  the  ralne  of  the  prop- 
erty M  conveyed,  where  he  actively  participatea 
ifl  the  fraud,  and  snbeequently  disposes  of  the 
property.— Uoherty  v.  HoIIiday,  i;i7  Ind.  2S2, 
:S  X.  E.  315.  36  N.  E.  007. 

Fob  Cases  frou  Otbbb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  ||  568- 
577. 

See,  also,  20  Gye.  pp.  630-^3& 

1 183.  —  Seimbarsement  of  ooastderft- 
tlou  and  ezpenditavea. 
[4l  (S«p.  1S8S) 
The  amount  paid  by  a  fraudulent  vendee 
of  an  insolvent  debtor  cannot  be  recovered  by 
him  CD  the  conveyance  being  set  aside,  even 
thoqgb  it  went  to  bona  fide  creditors.— Seivers 
V.  IMckover,  101  Ind.  405. 

FoK  Cases  fbou  Othbb  States, 

See  2i  Cest.  Dig.  Fraud.  Conv.  fi  578- 

r>.s:».  (50r>. 

See,  also,  20  Cyc.  pp.  63lMi31i. 

f  184,  —  Clalma  amd  Ueas  ao^nlred  by 
camtee. 

(■]  (Sail.  1S70) 
A  vendee  bought  mortgaged  land  for  the 
purpose  of  delaying  the  creditors  of  his  ven- 
dor, DDder  an  agreement  to  reconvey,  whenever 
tndi  vendor's  relations  with  his  creditors  would 
prmit  him  to  hold  title  with  safety,  on  being 
rdmbarsed  for  interest  paid  on  the  mortgage. 
Hi:id,  that  the  cre<litors  were  entitled  to  sub- 
ject the  land  to  the  payment  of  their  claims, 
without  accounting  to  the  vendee  for  interest 
piid  by  him.— Musselman  v.  Kent,  3^  Ind.  432. 

[b]  (SflF.  1882) 

Where  a  mortgagor  conveys  property  to 
the  mortgagee  to  defraud  other  creditors,  and 
the  conveyance  is  set  aside  as  fraudulent  at  the 
instance  of  creditors,  the  mortgage  is  not  lost.— 
[list  Nat.  Bank  of  Lebanon  v.  Essex,  84  Ind. 
14i 

[c]  (Sa».u») 

A  wife  who  has  expended  money  on  the 
house  of  her  husband,  on  his  agreement  to  have 
it  cDDvered  throusdi  a  trustee  to  himself  and 
her,  as  tenants  by  entireties,  not  knowing  that 
nch  ronveyance  was  to  defraud  creditors,  is 
pDiitled.  as  against  them,  to  a  lien  for  such 


sum.- Marmon  v.  White,  51  N.  E.  930,  151  Ind. 
445. 

Fob  Cases  fbou  Otheb  States, 

See  24  Gent.  Dig.  Fraud.  Conv.  |8  5S^ 
.  588. 

1 185.  Rlsbta  of  craateas  mm  hamtt  fldv 
pnrohasars. 

Bona  fide  purchasers  from  grantee,  see  post, 
H  198-204. 

Fob  Cases  fbou  Othkb  Statos, 

Sbe  24  Cent.  Dig.  Fraud.  Cout.  H  690- 
595. 

See,  also,  20  Cyc.  pp.  61:M}44. 

§  186.    In  Keneral. 

[a]  (Snp.  1M9) 
A  bona  fide  grantee  of  land  for  a  valuable 
and  adequate  consideration  will  obtain  a  good 
title,  through  the  intention  of  the  grantor  in 
making  the  conveyance  was  to  defraud  his 
creditors. — Doe  ex  dera.  Hutchinsou  v.  Horn, 
1  Ind.  303,  Smith,  242,  50  Am.  Dec.  470. 

[b]  The  owner  of  property  can  sell  it  and  give 
a  good  title  to  a  bone  fide  purchaser  without 
regard  to  creditors  until  they  obtain  some  lien 
upon  it.— (Sup.  1861)  McMahan  v.  Morrison. 
16  Ind.  172,  79  Am.  Dec.  418;  (1802)  Dilluu 
V.  Dome.  19  Ind.  203. 

[e]    (Sup.  18S1) 

Where,  after  a  new  trial  was  awarded  to 
a  grantor  and  refused  to  the  grantee  in  an  al- 
leged fraudulent  conveyance,  a  general  verdict 
having  been  obtained  against  both  of  tbem  in  a 
suit  by  a  creditor  of  the  grantor  to  set  such 
conveyance  aside,  and  at  a  subsequent  term 
the  cause  was  heard  by  the  court  and  judg- 
ment rendered  in  favor  of  the  grantor,  held 
error  to  render  a  judgment  against  the  grantee 
upon  the  verdict  obtained  against  him.~LoTe 
V.  Oeyer,  74  Ind.  12. 

For  Cases  fbom  Otueb  States. 

See  24  Cent.  Dig.  Fraud.  Conv.  SS  500- 

592.  504. 
See,  also,  20  Cyc.  p.  042. 


(B)  PURCHASERS  FROM  GRANTOR. 

Rights  and  liabilities  of  purchasers  from  gran- 
tee as  to  purchasers  from  grantor,  see  postr 
S  204. 

§  189.  Sabaeanent  pimhassrs  ia  seaeral. 

La]  {Snp.  1838) 
Where  a  £ather  made  a  voluntary  convey- 
ance of  land  to  his  son,  which  deed  was  not 
recorded,  and  afterwards  conveyed  the  same 
land  voluntarily  to  the  children  of  the  son,  it 
was  held  that  a  purchaser  of  the  land  at  a 
sale  on  execution  issued  on  a  judgment  ren- 
dered against  the  son  after  the  second  voluntary 
conveyance  by  the  father  was  entitled  to  hold 
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the  sam*  against  the  grandchildren.— -Way  t. 

Lron,  3  Blaekf.  76. 

[b]    (Snp.  1843) 

A  Bubseqaent  purchaser  wlUi  notice  can- 
not impeach  a  prior  conveyance  as  fraudulent, 
though  be  paid  cousideration. — McNeely  t.  Ruck- 
er,  6  Blackf.  391. 

tc]    (Sap.  1845) 
A  subsequent  purchaser  or  Incumbrancer 
with  notice  cannot  defeat  a  voluntary  convey- 
ance  made  in  good  faith. — Paine  r.  Doe  ex 
dem.  Griffin,  7  Blackf.  4S5. 

[d]  <8m».U86) 

A  Toluntary  conveyance  vrai  made  to  8., 
and  by  him  to  plaintiff,  in  pnrsuance  of  a 
scheme  to  defraud  the  creditors  of  S/s  grantor. 
There  was  no  actual  Intent  to  defraud  subse* 
quent  purchasers.  S.  conveyed  to  defendant, 
who  purchased  for  value,  and  without  notice 
of  the  conveyance  to  plaintiff,  which  had  not 
been  recorded.  The  grantor  of  S.  was  then  in 
possesaion  under  a  lease  from  S.  The  deed  to 
defendant  miadescrlbed  the  land,  and  he  ob- 
tained a  decree  reforming  his  deed,  and  quieting 
his  title  against  S.  and  plaintiff,  which  decree 
was  afterwards  reversed  on  appeal.  Pending 
the  appeal,  defendant  recovered  the  land  from 
plaintiff  in  ejectment.  A  mortgage,  which  was 
prior  to  the  conveyance  to  S.,  was  foreclosed, 
and  the  land  bid  in  by  defendant  The  time  for 
redemption  expired  before  the  reversal  of  the 
decree  quieting  defendant's  title.  Plaintiff  then 
sued  to  quiet  his  title,  and  to  be  relieved  from 
the  judgment  in  ejectment,  and  admitted  to  re- 
deem from  the  sale  on  foreclosure.  Held,  that 
plaintiff's  participation  in  the  scheme  to  de- 
fraud creditors  precluded  him  from  obtaining 
the  relief  asked.— Anderson  v.  Etter,  102  Ind. 
115,  26  N.  E.  218. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dio.  F^aud.  Conv.  SS  5Sa, 

598-000. 
Sec,  also,  20  Cyc  pp.  644,  643. 

f  191.  MortEAEecs  uiA  pledsMS. 

[a]    (Sap.  1883} 

A  judgment  creditor  became  the  purchaser 
on  execution  of  land  fraudulently  conveyed  by 
the  debtor,  before  the  return  of  the  execution 
waR  made,  and  the  return  recorded  in  the  exe- 
cution docket,  as  required  by  statute.  Before 
the  time  of  redemption  expired,  the  purchaser, 
holding  the  iegal  title  mortgaged  the  land  for  a 
loan  of  money;  the  mortgagee  having  no  actnal 
notice  of  the  fact  that  the  conveyance  to  the 
mortgagor  was  made  to  defraud  creditors. 
Held,  that  the  record  on  the  execution  docket 
was  coDstructive  notice  to  the  mortgagee. — 
Sanders  v.  Muegge,  91  Ind.  214. 

Fob  Cases  fbou  Otheb  States, 

See  24  Gent.  Dio.  Fraud.  Conv.  S  601. 


1 19S.  BWMi  Me  pnrehaam. 

The  record  of  a  voluntary  conveyance  is 
sufficient  notice  to  a  subsequent  purchaser,  so 
as  to  preclude  him  from  attacking  it  as  fraud- 
ulent.—McXeely  v.  Rucker*  6  Blackf.  391. 

[bl    (Sop.  1886) 

A  volunteer  who  has  taken  a  conveyance 
to  defraud  creditors  cannot  be  heard  in  a  court 
of  equity  to  say,  as  against  a  pordiaser  in 
good  faith  and  without  notice,  that  the  fraud 
intended  was  aimed  at  creditors,  and  not  at 
purchasers;  Rev.  St  1881,  S  4824,  providing 
that  no  conveyance  shall  be  adjudged  fraudu- 
lent as  against  subsequent  purchasers,  "solely 
on  the  ground  that  it  was  not  founded  on  a 
valuable  consideration,"  and  sections  4915,  4916, 
that  a  conveyance  made  to  defraud  purchasers 
shall  he  void  as  agaiust  a  purchaser  for  value, 
and  without  actual  or  legal  notice,  and  that,  if 
the  grantee  was  privy  to  the  fraud  intended, 
the  conveyance  shall  be  void  as  to  purchasers 
for  value  with  notice.— Anderson  v.  Etter,  10l2 
Ind.  lis,  26  N.  E.  21& 

Fob  Ca8B8  fboh  Otheb  States. 

See  24  Cbitt.  Dig.  Fraud.  Conv.  H  589, 

602-604. 
See,  ahK),  20  Cyc.       644^  643. 


(O  PURCHASERS  FROM  GRANTEE  IN 
UENBRAIi. 

I  194.  BlshtB  mmd  liabilities  m  to  evad- 
Stora  of  orisliuU  crautov. 

[a]  (Snp.  im) 

Where  a  debtor,  holding  title  to  land  by  ti- 
tle Iwnd,  fraudulently  caused  the  legal  title  to 
be  conveyed  to  his  son,  in  order  to  defeat  a  judg- 
ment against  him  expected  in  a  pending  litiga- 
tion, and  the  son  thereupon  conveyed  to  a  third 
person,  both  of  the  successive  grantees  taking 
the  conveyance  with  the  knowledge  of  the  suit 
against  the  debtor  and  to  prevent  a  sale  of  the 
land  to  satisfy  the  expected  judgment  the  land 
was  liable  in  equity  for  the  payment  of  the  judg- 
ment.—Corwin  V.  Heddington,  4  Ind.  198. 

[b]  (Bap.  1881) 

One  who,  as  a  bona  fide  purchaser,  has  ac- 
quired as  against  the  grantor's  creditors  a  good 
title  to  land,  could  convey  a  good  title  to  one 
who  had  notice,  and  hence  the  fact  that  the 
latter  purchased  after  an  execution  against  the 
debtor  had  been  levied  would  not  defeat  his 
title.— Studabaker  v.  Langard,  79  Ind.  320. 

For  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  U  6(»- 
610. 

See,  also,  20  Cyc.  p.  fi40. 
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(P)  BONA  FIDE  PCRCHASBRS  FROM 
GRANTEE. 

1 108.  Good  f  mltk  Im  ceMral. 

The  (rantee  of  real  estate,  who  purchased 
for  a  Taluable  ooosideratiou  aud  in  good  faith, 
cooTeyed  the  same  to  the  wife  of  the  grantor, 
ffefd,  that  she  took  title  thereto  freed  from 
the  claims  of  her  husband's  creditors,  although 
she  might  bare  notice  of  the  fraud  charged 
against  him;  there  being  no  evidence  that  any 
of  his  money  went  into  the  purchase. — ^Erans 
Nealia.  6»  Ind.  148. 

Fob  Cases  fbou  Otheb  States, 

See  2i  Ceht.  Dig.  Fraud.  Coav.  i  612. 

ilQO.  IVatlec. 

M  (8«p.un> 
A  purchaser  of  land  conveyed  by  his  ven- 
dei's  grantor  in  fraud  of  creditors  is  not  af- 
fected with  notice  of  the  fraud  by  the  levy  of 
in  oecntion.  previous  to  the  purchase,  under  a 
judgment  rmdered  after  the  sale  to  his  grantor, 
who  wai  himself  an  iuDocent  purchaser  for 
ttlue.— Stndabaker  v.  Langard,  79  Ind.  320. 

[bl  (App.U03) 
A  bosband  conveyed  land  to  bis  wife,  and 
«he  conveyed  it  to  their  son.  Pending  appeal 
from  a  decirioD  that  the  conveyances  weie  not 
in  frsnd  of  creditors,  a  third  party  took  a  con- 
vej^ce  of  the  land  from  the  son.  Held,  that 
knowledge  of  the  fraud  on  the  part  of  such 
third  party  was  shown  by  proof  that  he  had 
formerly  prosecuted  an  action  similar  to  this 
against  the  husband,  wife,  and  son,  in  which 
the  same  fraud  was  directly  charged  in  bis 
romplaiaL— Farmers'  Bank  of  Frankfort  v. 
Fint  Nat  Bank,  66  N.  E.  503,  30  Ind.  App. 
520. 

Foi  Oasis  fbou  Otbeb  States, 

See  24  Cent.  Dio.  Fraud.  Conv.  i|  616, 
617. 

See,  also,  20  Cyc.  p.  648. 

1200.  OoasiaoratloB. 

M  (S«».18ft4) 

A  pDTchaser  who  has  acquired  title  to  real 
(■tate  without  being  affected  by  the  fraudulent 
nodnet  of  another  may  convey  the  title  sim- 
ilaily  unaffected,  though  the  conveyance  is 
wiiboQt  sny  valuable  consideration. — Moore  T. 
Trimble,  04  Ind.  153. 

Foi  Cases  fbom  Other  States, 

Sex  24  Cent.  Dio.  Fraud.  Conv.  |  618. 
See,  also.  20  Cyc  p.  6S0. 

ItOl.  Blckts  sud  llAblUtles. 
Foi  Cases  fbou  Otheb  States. 

See  24  Cent.  Dig.  Fraud.  Conv.  ||  619- 
623. 

See,  also,  20  Cyc.  pp.  060-654. 


I  202.  ^—  As  to  orlclxtsl  parties. 

Ul     (Svv.  1865) 

The  heirs  of  a  grantor  in  a  deed  of  lAad, 
procured  by  fraud  are  not  entitled  to  recover 
the  premises  from  a  purchaser  without  notice 
of  the  fraud  and  for  a  valuable  consideration. — 
Somers  v.  Pumpbrey,  24  Ind,  231. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dio.  Fraud.  Conv.  {  610. 
See,  also,  20  Cyc.  p.  630. 

1203.           As  to  credfttoTS  of  oriclBal 

srwBtor. 

[a]  A  bona  fide  purchaser  from  a  fraudulent 
vendee  takes  a  good  title.— (Sup.  1833)  Dugan  v. 
Vattier,  3  Blackf.  245,  25  Am.  Dec.  105;  (1843) 
Scott  V.  Purcell,  7  Blackt  66,  39  Am.  Dec. 
463. 

Pt]  (So*.  1838) 
Where  a  dee4  absolute  In  form  is  given  as 
security,  it  is  a  mortgage;  but  the  debtor  may 
waive  his  right  to  redeem,  and  authorize  the 
moftgftgee  to  sell ;  and,  if  he  does,  a  bona  fide 
purchaser  will  be  protected  in  his  title,  though 
the  conveyance  was  In  fact  made  to  binder  and 
delay  crediton  of  the  mortgagor.— Blair  v. 
Bass,  4  Blackf.  530. 

[c]  (Sup.  1843) 

The  title  of  bona  fide  purchasers  from  a 
fraudulent  grantee,  acquired  before  a  sheriflTs 
sale  of  the  land  under  a  judgment  against  the 
fraudulent  grantor,  is  superior  to  that  of  the 
purchaser  at  the  sheriff's  sale.— Scott  v.  Pur- 
cell, 7  Blackf.  66,  39  Am.  Dec.  453. 

[d]  (Sap.  1862) 

The  vendee  of  a  fraudulent  seller  may 
have  the  legal  and  beneficial  ownership,  and 
may  pass  the  same  to  a  bona  fide  purchaser 
under  blm  at  any  time  before  the  seller's  cred- 
itors seek  to  devest  him  of  the  property. — 
Sharp  V.  Jones,  18  Ind.  314,  81  Am.  Dec.  350. 

(«]    (Sap.  1881) 

A.  purchased  land  of  B.  for  $7,000  of 
which  he  paid  $1,000,  and  subsequently,  to 
avoid  certain  of  his  debts,  be  and  bis  wife  re- 
conveyed  to  B..  w*ho  gave  the  wife  a  title  bond 
conditioned  to  convey  to  her  on  payment  of  the 
original  purchase  price,  and  credited  her  with 
the  $1,000,  but  paid  nothing  for  the  conveyance 
to  himself,  and  A.  famished  bis  wife  $300  with 
which  to  make  payments,  but  all  other  pay- 
ments made  by  her,  amounting  to  $300,  were 
out  of  her  own  money.  Beld,  that  she  was  a 
bona  fide  purchaser  as  against  a  judgment  credi- 
tor who  did  out  obtain  judgment  till  after  the 
giving  of  the  title  bond.— Studabaker  v.  Langard, 
79  Ind.  320. 

in     (8np.  IS83) 

If,  before  the  creditor  of  a  fraudulent 
grantor  takes  proper  steps  to  avoid  the  fraud- 
ulent conveyance,  the  rights  of  innocent  gran- 
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tees  or  mortgaeees  mtenrene,  they  are  to  be 
protected.— Sanders  t.  Mnegge,  91  Ind.  214. 

[g]    (Sup.  1888) 

Under  Rev.  St.  1881,  S  2970,  declaring  that 

00  trust  shall  defeat  the  title  of  a  purchaser 
for  value  without  notice,  where  a  debtor  pro- 
cures the  conveyance  of  land  to  his  wife  in 
(•xchange  for  lands  owned  by  him,  and,  after 
judgment  recovered  against  him,  the  wife  con- 
veys to  an  innocent  purchaser  for  value  with- 
out notice,  the  la  Iter's  title  cannot  be  sub- 
jected to  the  claims  of  the  husband's  creditors. 
Section  2975,  providing  that  a  conveyance  to 
one,  for  a  consideration  paid  by  another,  shall 
be  presumed  fraudulent  as  against  the  tatter*s 
creditors,  and  that,  where  a  fraudulent  iutent 
is  not  disproved,  a  trust  shall  result  in  their 
favor,  does  not  apply.— Oarnahan  t.  McCord, 
110  Ind.  67, 18  N.  E.  177. 

Fob  Gases  fbou  Otbkb  States, 

She  24  Cent.  Dig.  Fraud.  Conv.  ii  620- 

622;  43  Cent.  Dig.  Sales,  i  604. 
Bee,  also.  20  Cyc  pp.  031-654. 

1  204.  —  As  to  pnrolusMra  tram,  oAft- 

Inal  crantor. 

[a]  (Snp.  1863) 
A  voluntary  mortgage  is  good  against  a 
subsequent  grantee  of  the  mortgagor  with  no- 
tice, especially  where  the  voluntary  mortgagee 
has  transferred  the  mortgage  notes  to  a  bona 
fide  purchaser.— Aiken  r.  Bruen,  21  lad.  137. 

Fob  Ca^  fboh  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Codt.  |  62:1, 
See,  also,  20  Cyc.  p.  654. 


m.  REBIEDIEB  OF  CREDITORS  AND 
PURCHASERS. 

Creditors  of  deceased  vendors,  see  Executobs 

AND  Adhinibtbators,  §  423. 
Relief  against  fraudulent  conveyance  in  action 

to  foreclose  mechanic's  lien,  see  Mrcitanics' 

T,iENS,  8  245. 
Right  of  assignee  for  benefit  of  creditors  to 

avoid  fraudulent  conveyance  by  aRsignor,  see 

Assignments  fob  Bknefit  of  Cheditors,  | 

228. 

Rights  and  remedies  of  creditors  of  assignor 
for  benefit  of  creditors,  as  to  property  fraudu- 
lently conveyed,  see  Ahsignurnts  fob  Bbne- 
fit  of  Cbeditobs,  8  29a 

(A)  PERSONS  ENTITLED  TO  ASSERT 
INVALIDITY. 

As  affected  by  statute  of  frauds,  see  Fbauds, 

Statute  of,  f  143. 
Parties  plaintiff,  see  post.  {8  2r>0-253. 
Receivers,  see  Receivebs,  H  08,  167. 

8  SOS.  McMSilty  of  prejndiee. 

(a]  tSap.lS91) 

A  creditor  cannot  maintain  an  action  to 

frpt  aside  a  conveyance  as  fraudulent,  unless 


plad-DiC-PaKaaCl        g  80» 

he  shows  that  he  haa  been  injured  thereby-— 
Brumbaugh  t.  RichcKeIc,  127  Ind.  240,  20  K. 
E.  064.  22  Am.  St  Bep.  049. 

Fob  Cases  fbou  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  ff  624-6:28. 
Sse,  also,  20  Cyc  pp.  410-42U. 

8  206.  Pr«-ezistlmc  oreditora. 

la]  (9«p.ini> 
Where  the  grantee  of  a  warrant  deed  of 
real  estate  incombered  by  judgments  axsinst 
former  owners  is  evicted  by  tlie  purchaser  at 
sherflTB  sale  nnder  snch  prior  judgments,  he 
is  a  creditor  of  bis  grantor,  and  la  such  from 
the  date  of  the  deed,  and  may  sue  to  set  aside 
conveyances  made  by  his  grantor  to  defraud 
creditors.— Rhodes  v.  Green,  86  Ind.  7. 

[b]  (Svp.  18S1) 

The  right  of  a  pre-existing  creditor  to  im- 
peach a  conveyance  is  not  affected  by  a  re- 
newal of  the  evidence  of  the  debt,  although 
such  renewal  was  made  subsequently  to  thc- 
conreyance.— Stout  v.  Stont,  77  Ind.  537. 

Fob  CAsra  from  Otiieb  States. 

See  24  Cent.  Dig.  Fraud.  Conv.  {{  6:»9, 

See,  also.  20  Cyc.  pp.  420-423. 

8  SOT.  SnbseiivaMt  eroditon. 

Fob  Cases  fboh  Otheb  Statfjs, 

See  24  CENT.  Dig.  Fraud.  Conv.  8|  631- 
034. 

See,  also,'  20  Cyc.  pp.  423-427. 
8  208.           In  senaval. 

[a]    (Snp.  1882) 

Subsequent,  as  well  aa  existing,  creditors, 
may  attaclt  their  debtor's  conveyance  if  fraud 
against  them  was  intended. — Bishop  T.  Bed- 
mond,  83  Ind.  157. 

Fob  CA8r:s  fkou  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  ||  631, 

033. 

See,  also,  20  Cyc.  p.  423. 

8  200.           Effect  of  frand  aa  to  pre-«x- 

istlns  oreditora. 

ta]  A  conveyance  actually  intended  as  a  fraud 
on  existing  creditors  may  be  impeached  by  a 
subsequent  cre<litor.— (Sup.  1859)  RuHing  v. 
Tilton,  12  Ind.  259;  (1861)  Dart  v.  Stewart, 
17  Ind.  221. 

[b1    (Sap.  ISSO) 

Subsequent  creditors  cannot  set  aside  a 
conveyance  made  for  the  purpose  of  defrauding 
existing  creditors,  under  Kev.  St.  1881,  8  2975, 
if  there  was  no  secret  trust  or  intent  to  de- 
fraud subsequent  creditors.— Stumph  v.  Bruner, 
SO  Ind.  556. 

[c]  (Snp.  1888) 

A  divorced  wife's  Judgment  for  alimony 

makes  her  a  subsetiuent  creditor  of  her  dlrorccrl 
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husband  within  the  legal  meaniog  of  that  term. 
—  IMunkett  T.  Plunkett,  1«  N.  E.  012,  17  N.  E. 
5<i2,  114  Ind.  4S4. 

Fob  Casks  from  Otueb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  H  632, 

See.  also,  20  Gyc.  p.  42G. 

1 210.  ^—  Kaowledce     or    Motle*  of 
fi««d«leat  tmiKotloM. 

U]    (Sop.  1891) 

The  holders  of  paid-ap  Btock  of  a  corpora- 
tion coDveyed  their  stock  and  deed  to  the  cor- 
porate property  to  the  president  thereof,  who 
assumed  all  liabilities,  and  executed  mortgages 
on  the  corporate  property  to  secure  the  pur- 
chase price  of  the  stock,  and  twrrowed  money, 
which  mortgages  and  the  deed  were  duly  re- 
corded. .Stockholders  who  had  full  knowledge 
of  the  transaction  were  also  stockholders  in 
another  corporation,  which  subset] uently  became 
a  creditor  of  the  former  one.  Held,  that  the 
conveyances  and  mortgages  were  not  fraudu- 
lent as  against  such  creditor  corporatioo.-- 
Parke  County  Coal  Co.  v.  Terre  Haute  Paper 
Co..  120  Ind.  73,  26  N.  E.  884. 

Fob  Cases  fbou  OrnGB  Rtates. 

Sek  24  Cert.  Dig.  Fraud.  Conv.  i  634. 
See,  also,  20  Cyc.  p.  427. 

I  212.  Natan  of  olalms  of  orodltors. 

Fob  <'ase8  from  Otiifb  States, 

Ske  24  Cent.  Dig.  Fraud.  Conv.  f|  ««, 

636,  iWS  645.  650. 
See,  also,  20  Cyc.  pp.  420-4S1;   note,  62 
Am.  Dec.  113. 

I  213.  —  Im  seaeraL 
[a]    (Sap.  UU) 

Officers  of  court  holding  claims  for  costs 
are  such  creditors  as  may  set  aside  their  debt- 
or's coDTeyance  as  fraudulent.— Chapman  t. 
Chapman,  13  Ind.  306. 

[b1    (Snp.  tS91) 

A  creditor  cannot  sue  to  set  aside  a  fraud- 
ulent conveyance  made  by  his  debtor,  where 
the  latter  has  afterwards  assigned  all  his  prop- 
erty for  the  benefit  of  his  creditors,  where  the 
trust  has  been  executed  and  the  assignee  dis- 
charged, though  neither  the  assignee  nor  the 
creditor  had  any  knowledge  of  the  fraudulent 
conveyance  till  after  the  assignee's  discharge. — 
Voorfaees  t.  Carpenter,  127  Ind.  300.  26  N.  E 
83& 

M    (App.  19W 

A  conveyance  to  the  grantor's  sister,  made 
without  consideration,  to  prevent  a  husband 
whose  money  the  grantor  had  won  at  gambling 
from  recovering  his  money.  Is  fraudulent  as  to 
the  wife,  who  is  the  beneficiary  of  a  judgment 
in  an  action  by  the  state  for  the  recovery  of 
Huch  money.— Tyler  t.  Davis,  37  Ind.  App.  5^7, 
7.1  X  E.  3. 


•'OR  Cases  fbou  Otbeb  States, 

See  24  Cent.  Dig.  Fraud.  Cobt.  S|  635, 

636,  638. 
See,  also,  20  Cyc.  p.  42a 

1215.    For  torta. 

[a]  (Snp.  1858) 

One  having  a  right  to  damages  for  a  tort 
is  a  creditor,  within  2  Rev.  St.  p.  154,  i  52<!. 
enacting  that  lands  fraudulently  conveyed  with 
intent  to  delay  creditors  shall  be  subject  to  ex- 
ecution.—-Pennington  t.  Clifton,  11  Ind.  162. 

■** 

[b]  <8n|).  1873)  ' 
One  having  a  cause  of  action  for  slander 

is  a  creditor  within  the  intent  of  the  statute 
against  fraudulent  conveyances. — Sbean  t.  Shay, 
42  Ind.  375,  13  Am.  Rep.  366. 

[c1  (Sap.  1882) 
One  who  has  a  legal  claim  to  damages, 
capable  of  enforcement  by  judicial  process,  is 
such  a  creditor  as  may  atta^  a  debtor's  fraud- 
ulent conveyance;  .and  a  claim  for  the  main- 
tenance of  an  illegitimate  child,  or  for  seduc- 
tion, will  constitute  the  holder  thereof  such  a 
creditor.— Bishop  t.  Redmond,  S3  Ind.  157. 

[d]  (Sap.  1887) 

In  determining  whether  a  conveyance  is  in 
fraud  of  creditors,  one  who  has  a  legal  right 
to  damages  for  the  seduction  of  his  wife  is  to 
be  held  a  creditor,  whether  he  has  instituted  a 
suit  or  not.— Hunsinger  t.  Hofer,  110  Ind.  800, 
11  N.  E.  403. 

[e]  <SBp.  1893} 

A  person  having  a  cause  of  action  against 
another  for  damages  for  a  tort  becomes  a  cred- 
itor of  such  person  when  the  cause  of  action 
accrues,  and  can  maintain  an  action  to  set  aside 
a  fraudulent  conveyance  by  such  person. — Pe- 
tree  t.  Brotfaerton,  133  Ind.  692,  32  N.  E.  300. 

Fob  Casks  fbou  Otiieb  States. 

See  24  Cent.  Dig,  Fraud.  Cout,  |i  041, 
042. 

See,  also,  20  Cyc.  p.  43a 

1 217.  ^—  On  demaads  not  matnrad. 

[a]  map.lSSl) 

The  holders  of  a  promissory  note  not  dne 
cannot  subject  to  its  payment  lend  fraudulently 
conveyed  by  the  maker,  which  they  fear  nuy 
pass  into  the  hands  of  an  innocent  third  person. 
— EvauB  V.  Thoraburg,  77  Ind.  1<XL 

[b]  (Snp.  1881) 

Suit  attacking  a  conveyance  as  In  fraud  of 
creditors  cannot  be  maintained  by  creditors 
whose  claims  are  not  due.— Ctollins  t.  Nelson,  81 
Ind.  75. 

[c]  48np.  188G) 

A  mortgagee  of  chattels  may  sue  for  equita- 
ble relief  against  a  subsequent  fraudulent  mort- 
gage of  the  chattels,  and  a  judgment  foreclos- 
ing the  same,  although  the  debt  secured  is  not 
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ret  due  him.— McCormick  t.  Hartley,  107  Ind. 
248,  6  X.  E.  357. 

Fob  Cases  fbou  Otiieb  States, 

See  24  Cekt.  Dig.  Fraud.  Conv.  {  040. 
See,  also.  20  Cyc.  p.  480. 


i  218.    On  eontlnscnt  Ilabllitlea. 

[ft]    (Sup.  1881) 

Ao  administrator  of  a  surety  had  an  equi- 
table right  to  have  the  property  of  the  prin- 
cipal exhausted  before  resort  wae  had  to  her 
iDtestate's  estate;  and  beoce  could  maintain 
an  action  to  set  aside  fraudulent  conveyances 
for  that  purpose,  notwithstanding  she  bad  paid 
nothing  on  the  claim  growing  out  of  the  prin- 
cipal's default,  and  which  had  been  allowed 
against  the  estate.— Strong  t.  Taylor  School 
Tp.,  79  Ind.  208. 

[b]  <S«p.  1883) 

A  grantee  with  covenant  of  warranty, 
who  is  ejected,  has  a  sufficient  claim  against  the 
grantor  to  maintain  an  action  to  set  aside  a 
fraudulent  deed  made  by  him,  though,  at  the 
time  the  deed  was  executed,  the  grantee  had 
not  been  evicted.— Wright  t.  NiK>le,  92  Ind. 
310. 

[c]  (8W.188I) 

A  conveyance  of  real  estate  by  the  surety 
on  a  fuardlan'a  bond  may  be  set  aside  as  fraud- 
ulent, thonch  there  waa  no  breach  of  the  con- 
ditions of  the  bond  at  the  time  conveyance  was 
made.— Bowen  v.  State  ex  rel.  Bradbury,  121 
Ind.  235,  23  N.  £.  75. 

in   (9ap.  1891) 

The  surety  who  has  not  yet  been  comiKlled 
to  pay  the  debt  cannot  maintain  a  suit  in  equity 
to  set  aside  a  fraudulent  conveyance  of  land  by 
the  maker,  and  have  the  land  declared  subject 
to  the  payment  of  the  debt.— Barnes  v.  Sam- 
mons,  128  Ind.  606,  27  N.  E.  747. 

For  Casus  fboh  Otheb  States, 

See  24  Geht.  Dig.  Fraud.  Conv.  H  643- 
045.  650. 

S  223.  Creditors  parolwsins  at  exeomtlom 
sales. 

[ft]  (S«».1S30) 

A  purchaser  at  a  judidal  sale  has  the 
right  to  attack  a  prior  conveyance  made  by  the 
judgment  debtor  as  being  fraudulent  as  against 
creditors.— Frakes  v.  Brown,  2  BlackL  295. 

[b]    (Snp.  18«) 

After  a  conveyance,  the  grantor  contracted 
a  debt,  for  which  judgment  was  obtained  before 
the  conveyance  was  recorded.  Subsequent  to 
recording  the  conveyance,  which  was  not  record- 
ed in  time,  the  land  was  sold  under  an  execu- 
tion on  said  judgment,  ffeld,  that  the  purchas- 
er, having  notice  by  the  record  of  the  prior 
deed,  took  nothing  by  his  purchase.— Doe  ex 
dem.  Abbott  v.  Hurf.  7  Blackf.  .510. 


[c]    (Svp.  1881) 

Where  a  creditor  Is  estopped,  by  participa- 
tion in  a  fraudulent  conveyance,  from  after- 
wards questioning  it,  a  purchaser  at  execution 
sale  under  such  creditor's  judgment  is  likewise 
precluded  from  doing  so. — Shaipe  v.  Davis,  76 
Ind.  17. 

Fob  Casks  fbom  Otiieb  .States, 

See  24  Cent.  Dig.  Fraud.  Conv.  J  fiol. 
See,  also,  20  Cyc.  p.  433;  note.  UU  Am.  SL 
Bep.  81. 

S  225.  Eston^  waiver. 

K«toppel  of  purchaser  at  execution  sale,  aee 
ante,  {  223. 

[ft]  (Sup.  1871) 
A  complainant,  in  an  action  to  set  aside  a 
conveyance  of  land  as  fraudulent,  is  not  estop- 
ped, as  to  the  grantee  in  such  a  conveyance, 
from  subjecting  the  land  to  the  payment  of  bis 
judgment  by  the  fact  that  he  had  already  ex- 
ecuted a  conveyance  of  it,  since  his  purpose  in 
subjecting  it  to  sale  may  be  to  perfect  the  title 
of  his  grantees.— New  v.  New,  127  Ind.  676,  27 
X.  E.  154. 

[b]  (ta».un) 

A.  and  B.,  as  tenants  In  omimon  by  do* 
scent  from  their  father,  owned  two  farms,  one 
in  X.  county,  the  other  in  Y.  county;  and  It 
was  agreed  tbat  A.  sbonld  take  one  of  the  fams 
and  B.  the  other.  A.*s  mother  was  a  judgment 
creditor  of  his,  and  had  filed  a  transcript  of  her 
judgment  In  X.  county.  A.  and  hie  wife  gave 
B.  a  deed  of  an  undivided  half  of  the  Y.  farm, 
while  at  the  same  time  B.  and  his  wife  gave 
to  A.*8  wife  and  daughter  C.  a  deed  for  all  the 
X.  lancl.  at  the  request  of  A.'s  mother;  and  all 
the  deeds  were  duly  recorded.  BeUt,  that  A,'a 
mother  conld  not  question  0.'s  title.— Sharpe  v. 
Davis,  76  Ind.  17. 

[cl  (Sap.  1881) 
A  creditor,  joining  in  a  deed  of  partltiMi 
after  his  debtor  had  made  a  fraodalent  convey- 
ance of  his  Interest  in  the  land  partitioned,  does 
not  thereby  waive  bis  right  to  maintain  a  bill 
to  subject  bis  debtor's  'interest  ia  the  land  to 
the  payment  of  his  debt,  where  the  partition 
deed  recited  that  it  should  In  nowise  prejudfre 
the  creditor  from  maintaining  such  bill.— Stout 
V.  Stout,  77  Ind.  537. 

[d]    (Sap.  1882) 

In  an  action  to  set  aside  conveyances  as 
fraudulent  to  creditors,  plaintifif  alleged  tbat  be 
recovered  a  judgment  against  one  of  the  defend- 
ants; that,  prior  to  incurring  the  indebtedness 
on  which  the  judgment  was  based,  defendant 
owned  certain  real  estate  and  conveyed  the 
same  by  mesne  conveyances  to  defendant's  wife; 
tbat  the  conveyances  were  made  without  con- 
sideration, and  with  intent  to  defraud  credi- 
tors; that  thereafter  said  husband  and  wife 
conveyed  the  property  to  another  of  the  de- 
fendants who  had  previously  been  noti6ed  by 
plaintiff  of  the  fraudnlent  character  of  the 
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prior  eonreyaiice.  The  last-named  defendant 
aatwered  that,  after  the  land  waa  convered  to 
defendant's  wife,  plaintiff,  with  fall  knowledge 
of  the  conveTance,  demanded  of  ber  that  she 
rign  certain  notes,  vhidi  ahe  did;  that  the 
reasMi  therefor  was  ber  receipt  of  the  conve;- 
ances  of  the  land;  and  that  plaintiff  then  and 
there  accepted  ber  promise  to  pay  the  debt 
becaose  of  her  ownership.  Held  insaffideot  to 
a  confirmatioD  of  the  franddlent  conTey- 
ances  by  plaintiff;  it  foiling  to  allege  that 
ptaintifl  at  the  time  of  taking  the  notes  had 
knovledge  that  the  conr^ances  were  fraadn- 
leDt.~neaton  t.  White,  8S  Ind.  376. 

[t]  (tav.  1897) 
A  creditor  who,  knowing  of  the  failing  clr- 
cnmstances  of  the  debtor,  agrees  to  tbe  giving 
of  a  mortgage  by  tbe  debtor  to  another  creditor 
on  condition  of  tbe  other  extending  time  on  bis 
diim,  he  to  receive  no  secuHty  till  a  certain 
psrt  of  the  other's  daim  was  paid,  cannot  at- 
teck  it  00  tiie  ground  that  it  was  intended  to 
Under  aad  delay  him  in  the  collection  of  btti 
diiDL-^ith  T.  WeUs  Mfg.  Co..  148  Ind.  333. 
40  N.  E.  1000. 

rn  (tap-MW) 

Where  a  creditor  learns  that  a  first  mort- 
tnge  was  fraudulent  as  to  creditors,  after  he 
luu  accepted  a  seccmd  mortgage  subject  thereto. 
Ite  may  abandon  bis  mortgage,  and  assail  the 
fint  mortgage  for  the  fraud.— Old  Nat.  Bank  of 
RnosTille  t.  Heckman,  47  N.  E.  953,  148  Ind. 
490. 

For  Cases  tbou  Otheb  States, 

Sr  24  Cent.  Dig.  Fiaud.  Conv.  81  6^3- 

657 ;  21  Cent.  Dig.  Execution,  |  705 ;  35 

{'EST.  Dia.  Mtg.  H  772-T80. 
See,  also.  20  Cyc.  pp.  434.  435;  note,  IS 

Am.  Dee.  621. 


(B)  REMEDIES  ON  GROUND  OF  NULLITY 
OF  TRANSFER. 

Pleadug  fraud  as  defense,  see  post,  !  2C7. 

Sale  ander  order  of  court  as  property  of  de- 
ceased vendor,  see  EXKCUTOBS  ASD  Aduikis- 
TIATOBS,  I  329. 

I  ZtS.  Levy  of  ftttavluumt. 

FtiDdolent  conveyances  as  ground  for  attach- 
DKQt,  see  Attacoment,  H  30-45. 

[>]  (Ap».lM4) 

Under  the  express  provisions  of  Bums' 
Rn.  8l  1901,  S  9^.  a  creditor  may  attach 
land  fraudulently  conveyed,  whether  the  debt 
it  due  or  not— Trent  v.  Edmonds,  TO  N.  E. 
^m,  82  lod.  App.  432. 

In  an  action  of  attachment  aad  to  set  aside 
a  fundulent  conveyance,  the  attachment  prop- 
er]; issued  against  tbe  grantee  with  notice  of 

fnod.— Id. 


Fob  Cases  fbou  OtbEx  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  ||  60S- 
667. 

See,  also.  20  Cyc.  pp.  661-663. 
1820.  Oamishmant. 

Liabilities  of  grantee  in  general,  see  ante,  i  182. 

The  rule  that  Gke  garnishee's  liability  to 
the  principal  defendant  is  the  measure  of  his 
liability  to  a  creditor  of  tbe  defendant  has  no 
application  to  a  garnishee  who  holds  prc^erty 
of  tbe  defendant  under  a  fraudulent  transfer 
from  him.— Jaseph  t.  People's  Sav.  Bank,  132 
Ind.  39,  31  N.  E.  624. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  ||  608- 
670. 

See,  also,  20  Cyc.  pp.  O03-66S. 

S  230.  IieT7  of  ezeontioa. 

Against  heirs  of  fraudulent  grantee,  see  De- 
scent and  Dibtbibution,  S  12S. 

As  notice  to  purchaser  from  fraudulent  grantee, 
see  ante,  {  109. 

taj   (Sap.  USD 

Rev.  St.  1843,  p.  453. 1 1,  enacts  that  lands, 
tenements,  etc.,  fraudulently  conveyed  witii  in- 
tent to  defeat,  delay,  or  defraud  creditors,  and 
such  as  are  bolden  by  any  one  In  trust  tot  or 
to  the  use  of  another,  shall  be  liable  to  be  sold 
on  execution.  Held,  that  land  procured  by  a 
Judgment  debtor  to  be  conveyed  to  a  third  per- 
son, who  colludes  with  the  debtor  to  defraud 
the  latter's  creditors,  may  be  seised  and  sold 
on  execution  on  tbe  crediton*  Judgments. — 
Tevis  V.  Doe,  3  Ind.  129. 

[b]    (8«p.  18S2) 

If  a  conveyance  Is  fraudulent  and  void  as 
to  creditors  of  the  grantor,  a  judgment  creditor 
may  levy  an  execution  upon  the  property  as  if 
the  conveyance  did  not  exist.— Stevens  t. 
Works.  81  Ind.  44Q. 

Tc]    (S«p.  1882) 

Where  a  purchaser  of  land  fraudulently 
combines  with  the  vendor  and  holder  of  tbe 
legal  title  for  tbe  purpose  of  the  purchaser's 
having  the  possession  and  use  of  tbe  premises 
with  tbe  intention  to  cheat,  hinder,  and  delay 
tbe  purchaser's  creditors,  or  where  the  pnr^ 
chaser  causes  the  land  to  be  fraudulently  con- 
veyed to  another  with  like  Intent,  equity  will 
treat  tbe  lands  as  having  l>een  conveyed  to  the 
purchaser  and  make  it  subject  to  the  lien  of 
the  judgment  and  liable  to  be  sold  under  execu- 
tion without  first  resorting  to  a  court  of  equity 
to  have  the  Hen  declared.— Uanna  t.  Aebker, 
84  Ind.  411. 

[d]    (Snp.  1SS3) 

Whether  land  be  fraudulently  conveyed  by 
the  debtor  himself  or  purchased  and  paid  for 
by  him,  the  conveyance  being  made  to  another 
for  the  purpose  of  defrauding  the  creditors  of 
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the  persOD  payios  the  consideration,  the  land 
may  be  sold  on  execution  in  favor  of  the  de- 
frauded creditors.— Eve  v.  Louis.  91  Ind.  457. 

Fob  Cases  fboh  Otheb  States, 

See  24  Cent.  Dio.  Fraud.  Conv.  SI  659- 
604. 

iSee,  also.  20  Cyc.  pp.  658-6(X). 

(O  RIGHT  OF  ACTION  TO  SET  ASIDE 
TRANSFER,  AND  DEFENSES. 

Joinder  of  causes  o£  action  as  affected  by  par- 
tiea,  see  AonON,  f  50. 

Joinder  of  causes  of  action  under  code,  see  Ac- 
tion, 9  45. 

Joinder  of  legal  and  equitable  causes,  see  Ac- 
tion, S  40. 

Right  of  receiver  to  sue,  see  Rgcbivebs,  {  107. 

$  237.  Nature  mmA  tmrm  of  veaedy. 

[a]  (Svp.  1877) 

A  mortgage  upon  real  estate  executed 
fraudulently  or  without  conrideration  by  the 
owner  in  favor  of  another,  prior  in  point  of  time 
and  lien  to  that  of  a  Judgment  rendered  against 
such  owner  in  favor  of  a  third  person,  may, 
in  an  action  by  the  mortgagee  a^^inst  snch 
owner  and  such  Jndgment  creditor  to  foreclose 
such  mortgage,  be  snbjected  to  the  priority 
of  such  judgment.— Kelly  T.  Lenihan,  56  Ind. 
44& 

[b]  (ttnp.  imt 

A  complaint  alleged  that  defendant,  for  the 
purpose  of  assisting  a  certain  firm  in  delaying 
and  defrauding  its  creditors,  took  possession  of 
its  stock  of  goods,  and  agreed  to  pay  25  per 
cent,  of  the  amount  due  each  of  its  creditors; 
that  defendant,  knowing  the  firm's  indt>bted- 
nessto  plaintiffs,  agreed  in  consideration  of  such 
transfer  to  pay  plaintiffs  a  certain  sum ;  that 
he  had  not  paid  any  part  thereof,— and  asked 
for  a  money  judgment.  Held,  that  the  action 
was  to  recover  the  amount  which  defendant 
agreed  to  pay  plaintiffs,  and  not  to  set  aside 
a  fraudulent  conveyance.— Goldman  v.  Biddle, 
118  Ind.  493,  21  N.  E.  43. 

Fob  Cases  from  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  §S  674- 

680,  084-080. 
See.  also,  20  Cyc  pp.  672-0^2. 

{  239.  EzisteBM  of  othor  v«me^. 

Pleading  want  or  exhanstion  of  other  zemedy, 

see  post,  8  264. 

[K]   (Sap.  im) 

Where,  in  a  creditors'  suit  for  the  applica- 
tion of  the  property  of  an  alleged  absconding 
debtor  to  their  claims  and  for  the  appointment 
of  a  receiver,  it  was  alleged  that  such  prop- 
erty had  been  fraudulently  conveyed,  but  none 
of  the  creditors  had  any  lien  on  the  property, 
the  bill  was  not  maintainable,  since  complain- 
ants had  a  plain  and  adequate  remedy  at  law 


by  attac^iment  against  the  debtor  and  by  gamiBh.- 
ment  against  his  transferee.— May  v.  GreenhiU. 
80  Ind.  124. 

[b]  (Snp.  18S3) 

Rev.  St.  S  2342,  provides  tliat  any  creditor 
of  a  decedent,  whose  claim  shall  have  been 
filed  and  allowed  by  the  court,  may  file  his 
petition  showing  the  insufficiency  of  the  pet^ 
sonal  estate  of  the  decedent  to  pay  the  liabili- 
ties, and  that  the  deceased  died  owning  real  es- 
tate liable  to  be  made  assets  for  the  payment 
of  his  debts,  and  praying  an  order  requiring  the 
executor  or  administrator  to  proceed  to  sell  it 
for  the  payment  of  such  debts.  Held,  that  snch 
statute  does  not  prevent  a  creditor  from  main- 
taining an  action  to  set  aside  a  fraudulent  con- 
veyance made  by  the  decedent.— Bottorff  r.  Cov- 
ert, 90  Ind.  50S. 

[c]  (8ap.U§6) 

A  creditor  is  not  precluded  from  sninir  to 
set  aside  a  conveyance  by  his  Insolvent  debtor 
as  fraudulent  by  the  fact  that  he  has  obtained 
a  judgment  against  the  debtor  and  had  it  levied 
upon  part  of  the  property  conveyed.— Fitch  r. 
First  Nat.  Bank  of  Rising  Sun,  99  Ind.  443. 

[d]  (Sup.  1898) 

Suit  to  set  aside  a  conveyance  made  when 
the  grantor  was  insolvent  is  an  available  rem- 
edy, even  where  proceedings  supplemental  to 
execution  would  have  reached  the  notes  for  the 
purchase  money  for  the  land  conveyed. — Van- 
sickle  V.  Sheok,  50  N.  E.  381,  150  Ind.  413. 

[e]     (Snp.  1906) 

Where  one  of  two  debtors  executing  a  joint 
note  to  plaintiff  was  solvent  at  that  time,  but 
afterwards  became  insolvent,  plaintiff  could  come 
into  equity  to  set  aside  a  conveyance  of  land 
by  the  other  debtor;  the  rule  that  equity  would 
j  not  extend  rdtef  to  set  aside  a  conveyance  of 
I  one  joint  debtor  so  long  as  a  remedy  existed 
'  against  another  debtor  not  applying.— Static  v. 
I  Lamb.  167  Ind.  G42,  78  N.  B  668,  79  N.  E.  8^ 

For  Cases  fbou  Otheb  States. 

See  24  Cert.  Dio.  EYaud.  Conv.  8|  fiSl- 
6S». 

See,  also,  20  Cyc.  pp.  677,  680. 

I  240.  Gronitda  of  action  In  s«Bcral. 

M    (Snp.  1891) 

The  fact  that  the  grantor  was  of  unsound 
mind  when  she  conveyed  away  the  land,  and 
that  the  grantee  took  advantage  of  her  weakness 
with  the  intent  of  defrauding  her  creditor,  does 
not  enable  the  latter  to  set  aside  the  convey- 
ance, unless  he  shows  that  he  has  been  injured 
thereby.— Brumbaugh  v,  Richcreek,  127  Ind. 
240,  26  N.  B.  664,  22  Am.  St.  Rep.  649. 

Fob  Oases  fbom  Oxueb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  1 687. 

S24I.  Cosdltlona  preoedent. 

To  suit  by  personal  representative  of  grantor, 
see  Executors  and  Administrators.  9  431. 
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(■1  Creditors  who  seek  to  rcHcb  property  of 
tbeir  debtor  fraudulently  held  by  third  persons 
muit  have  obtained  a  lien  thereon.— (Sup.  1836) 
West  T.  McGarty,  4  Blackf.  244;  (1882)  a:^sker 
T.  Moss,  82  Ind.  62. 

[b]    (S«p.  ISU) 

A  suit  by  a  creditor  to  set  aside  an  al- 
lied fraudulent  conveyance  by  his  debtor  can- 
not be  sustained,  unless  the  indebtedness  has 
preriously  been  established  by  a  jad^ent  at 
law.-Shirley  t.  Shields,  8  Blackf.  273. 

fc]  If  the  debtor  has  other  property  which 
can  be  reached  at  law,  suit  cannot  be  maintain- 
ed in  behalf  of  a  creditor  to  set  aside  a  con- 
vcyance  as  being  fraudulent  as  against  him. — 
iSup.  1853)  Law  v.  Smith.  4  Ind.  56;  (1871) 
Baugh  V.  Boles,  35  Ind.  524;  (187tl)  Morgan  v. 
Olrey,  53  Ind.  6;  (1881)  Lee  v.  Lee,  77  Ind. 
SSL 

[d]    (S«».  1S76) 

In  an  action  to  set  aside  as  fraudulent  a 
fonveyance  of  real  estate,  and  to  subject  the 
real  estate  to  sale  to  satisfy  a  judgment  against 
the  grantor,  the  neijesslty  of  resorting  to  such 
rest  estate  should  be  pioved^Morgan  t.  Olvey, 
33  Ind.  6. 

It]     (Sap.  1876) 

The  fact  that  another  person  indebted  with 
the  debtor  as  his  partner,  residing  in  another 
state  and  hariog  no  property  in  this  state,  owns 
property  in  the  other  state  out  of  which  the 
creditor  could  make  his  demand,  will  not  pre- 
Tent  him  from  proceeding  to  reach  property 
fiaadolently  conveyed,  though  he  may  reside  in 
the  other  state  and  the  debt  may  have  been  con- 
tracted there^AlfOTd  r.  Baker.  53  Ind.  279. 

[Q  Conveyance  by  a  debtor  to  defraud  his  cred- 
itors cannot  be  attacked  by  them  until  they 
have  first  exhausted  all  bis  other  proper^  sub- 
ject to  execution.— (Sup.  1876)  Sherman  t.  Hog- 
hiid,  54  Ind.  578;  (1881)  Same  v.  Same,  73 
Ind.  472. 

l%]  (Shp.  1881) 
Since  the  adoption  of  the  Code,  a  creditor 
ms  obtain  judgment  for  bis  debt,  and  in  the 
Mme  suit  may  have  that  judgment  enforced 
asaiost  property  fraudulently  conveyed  by  the 
dtbtor  with  intent  to  hinder  and  delay  cred- 
itors, and  consequently  judgment  and  execu- 
tion are  no  longer  necessary  prerequisites  to  an 
action  to  reach  personal  property  so  conveyed. — 
Carr  v.  Huette.  73  Ind.  378. 

th]  The  fact  that  the  debtor  has  some  other 
pvperty  subject  to  execution  will  not  preclude 
the  creditor's  resort  to  equity  to  set  aside  a 
fiudalent  conveyance,  where  such  other  prop- 
er^ is  insufficient  to  satisfy  the  creditor's  claim. 
-(Sop.  1881)  Lee  v.  Lee,  77  Ind.  251;  (1891) 
UcGonnell  t.  Citizens'  State  Bank  of  Peters- 
buch,  130  lod.  127,  27  N.  E.  616. 

[1]   (Sap.  1831) 
A  return  on  an  execntion  of  "No  property 
found"  ie  prima  facie  evidence  that  the  debtor 


has  no  other  property  aside  from  what  he  has 
fraudulently  conveyed,  and  justifies  the  bring- 
ing of  a  bill  to  set  aside  such  conveyance- 
Lee  V.  Lee,  77  Ind.  251. 

01  (9.P.1S85) 
The  rule  that  a  creditor  must  have  ob- 
tained judgment  before  be  can  maintain  a  bill 
attacking  his  debtor's  conveyance  as  fraudulent 
does  not  apply  where  the  debtor  is  a  nonresi- 
dent of  the  slate.— Qirnrl  v.  Abbett,  102  Ind. 
233,  1  N.  E.  476,  52  Am.  Rep.  662. 

When  an  attachment  has  been  issued  as  au- 
thorized by  the  Code,  the  plaindff  in  the  action 
obtains  snch  lien  on  the  property  attached  as 
will  entitle  him  to  the  intervention  of  the  equi- 
table jurisdiction  of  the  court  to  remove  or  set 
aside  all  alleged  frandalent  claims  or  transfers, 
or  other  fraudulent  otistacles  in  the  way  of  tlie 
realization  of  the  lien  In  case  he  shall  recover  a 
judgment.— Id. 

[k]  An  administrator  d.  b.  n.,  who  has  ob- 
tained a  judgment  on  the  bond  of  his  predeces- 
sor, may  bring  suit  to  set  aside  a  fraudulent 
conveyance  of  land  by  such  predecessor,  with- 
out issuing  execution  against  his  sureties,  or 
alleging  that  they  were  insolvent.— (Sup.  1SS8) 
Duffy  V.  State  ex  rel.  Rogers,  115  Ind.  351,  17 
N.  E.  615:  (1890)  Harvey  t.  .Same,  123  Ind. 
260,  24  N.  E.  239. 

[1]     (Sap.  1SS8) 

In  the  absence  of  a  specific  lien  on  the 
property  transferred,  a  conveyance  cannot  be 
set  aside  as  a  fraud  on  creditors,  without  proof 
of  the  grantor's  insolvency, — ^Towna  7.  Smith, 
115  Ind.  480,  16  X.  E.  811. 

Where  it  appears  that  a  judgment  debtor 
has  no  property  which  can  be  levied  upon  under 
execution,  it  Is  not  necessary,  in  an  action  to 
subject  the  property  conveyed  by  him  in  fraud 
of  creditors  to  sale  under  the  judgment,  to  show 
that  execntion  was  first  isaued  and  retnmed 
nulla  bona. — Id. 

[m]    (Sap.  1SS8) 

A  suit  by  a  creditor  to  set  aside  an  alleged 
fraudulent  conveyance  by  his  debtor  can  be  sus- 
tained, though  the  indebtedness  bas  not  previ- 
ously been  established  by  a  judgment  at  law.— 
Pbelpa  V.  Smith,  116  Ind.  387,  17  N.  E.  602, 
19  N.  E.  156. 

[d]    (Sup.  1SS9) 

The  general  debts  of  a  party  conveying 
land  without  consideration  do  not  constitute  a 
lien  on  such  land. — Hays  v.  Montgomery,  20  N. 
E.  646,  lis  Ind.  9L 

[O]     (Sap.  1890) 

In  an  action  by  judgment  creditors  to  set 
aside  a  conveyance  of  their  debtor's  property, 
proof  of  the  issuing  of  an  execution  by  plain- 
tiffs upon  tbeir  judgment,  and  its  return  by  the 
sheriff  nulla  bona,  is  prima  facie  evidence  that 
the  debtor  was  at  that  time  insolvent. — War- 
moth  v.  Dryden,  125  Ind.         25  N.  E.  433. 
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Ip]   (Smm.  18»I> 

A  creditor  whose  debt  is  secured  by  a  mort- 
gage OB  property  insafficient  to  pay  the  debt 
need  not  foreclose  and  sell  the  property  beEore 
bringing  an  action  to  set  aside  a  fraudulent 
conveyance  by  his  debtor.— MeConnell  v.  Citi- 
zens' State  Bank  of  Petersburgh,  27  N.  E.  616, 
130  Ind.  127. 

[q]   (Sap.  ISM) 

A  fraudulent  conveyance  by  a  joint  obligor 
will  not  be  set  aside  as  long  as  there  is  a  legal 
remedy  against  the  other  joint  obligors.— ESler  v. 
Lacy.  137  led.  43U.  36  N.  E.  1088. 

[r]  (Snp.l8a8) 

Under  Rev.  St  1804.  f  736  <ReT.  St  1881, 
I  724),  maldng  notes  subject  to  execution  where 
giren  up,  it  Is  not  necessary,  before  bringing 
suit  to  set  aside  a  conveyance  by  an  insolvent 
debtor,  to  take  ont  execution,  make  a  demand 
upon  it,  and  prove  a  refusal  to  turn  ont  notes, 
in  order  to  maintain  tliat  the  debtor  had  no 
property  subject  to  execntion. — ^Vansickle  v. 
Sbenk,  50  N.  E.  3S1.  150  Ind.  413. 

[S]  (App.  1B02> 
An  action  by  a  judgment  creditor  to  set 
aside  an  alleged  fraudulent  conveyance  cannot 
t>e  maintained  unless  the  defendant  has  no  oth- 
er property  subject  to  execution,  except  that 
sought  to  be  reached.— Jackson  v.  Sayler,  63  N. 
E.  881,  30  Ind.  App.  72. 

[t]  (App.  1903) 
In  order  to  entitle  the  holder  of  joint  and 
several  notes,  on  which  he  brings  a  joint  ac- 
tion, to  set  aside  a  fraudulent  conveyance  of 
land  by  one  of  the  makers,  he  must  show  that 
the  other  co-obligors  are  insolvent. — Geiser  Mfg. 
Co.  V.  Lee,  66  N.  E.  701,  33  Ind.  App.  33. 

For  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Frand.  Conv.  iS  694, 

696-726. 
See,  also,  20  Cyc  pp.  682-70& 

S242.  DefexiM*. 

[a]  (flnper.  1878) 

An  lUieged  fraudulent  grantee  of  a  debtor 
cannot  attack  the  judgment  of  a  creditor,  ex- 
cept for  fraud.— Reid  v.  Brown,  Wils.  812. 

[b]  (S«p.  1874) 

In  a  suit  by  a  judgment  creditor  to  set 
aside  a  fraudulent  sale  of  property  by  the  debt- 
or, the  vendee  of  the  latter  cannot  call  in  ques- 
tion the  judgment  by  setting  up  matters  which 
might  have  been  a  defense  to  the  action  in 
which  the  judgment  was  rendered.  The  only 
question  which  interests  him  is  whether  the 
property  he  has  purchased  shall  be  subjected 
to  the  payment  of  the  judgment — Scott  v.  In- 
dianapolis Wagon  Wwks,  48  Ind.  76. 

Fob  Cases  fbom  Othee  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  (8  68&- 
691. 

See,  also,  20  eye  pp.  718-720. 


(D)  JURISDICTION,  LIMITATIONS,  AND 
LACHES. 

Exclusive  or  concurrent  jurisdiction,  see  CouBxs, 
«  472. 

Jurisdiction  of  action  by  creditors  of  deceaaed 
grantor,  see  Exeoutobs  and  ADiciHisnA- 

TORS,  I  435. 

Jurisdiction  of  courts  of  original  jurisdiction  in 
general,  see  Coubts,  |  132  (2). 

1 245.  J«risdletlom  of  emnaa  of  aetioa. 

[a]  (Sap.  1868) 

The  circuit  court  and  court  of  common 
pleas  have  jurisdiction  to  set  aside  a  convey- 
ance, fraudulent  as  to  creditors,  made  by  a  de- 
cedent—Tyler V.  Wilkerson,  20  Ind.  473. 

[b]  (Sup.  1868) 

The  court  of  cwnmon  pleas  has  no  juri»- 
diction  to  try  the  title  of  the  wife  to  real  es- 
tate which  it  is  alleged  in  the  complaint  Is  held 
in  her  name  for  the  purpose  of  assistinip  the 
husband  to  defraud  his  creditors.— Mason  t. 
Weston,  29  Ind.  661. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  S  727. 
See,  also,  20  Cyc  p.  709. 

8  246.  Arlsdietloii  of  versoiM  and  prop- 
erty IlLTOlTOd. 
[a]    (Sap.  1886) 
In  an  attachment  suit  of  the  property  of  a 
nonresident      which  service  on  defendant  is 
bad  by  publication,  the  court  thereby  acquires 
sufficient  jurisdiction  of  the  attached  ^operty 
to  set  aside  a  conveyance  thereof  as  frandulent 
though  no  pets(mal  judgment  can  be  rendered 
against  the  defendant  in  the  action. — Quarl  v. 
Abbett,  102  Ind.  233,  1  N.  E.  476,  62  Am.  Rep. 
662. 

Fob  Cases  fboic  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  S  728. 
See.  also,  20  Cyc  p.  709. 

i  248.  Time  to  ave  aad  Uialtatlona, 

Application  of  general  statute  of  limitation  in 
respect  to  actions  for  relief  on  ground  of 
fraud,  see  Limitation  of  Actions,  {  37. 

Estoppel  to  rely  on  limitations,  see  IdlOTATlON 
OF  Actioks,  S  13. 

Umitation  of  action  as  affected  by  pendency  of 
appeal  from  judgment  in  original  suit  against 
debtor,  see  Limitation  of  Actions,  i  IWi. 

Xonresidence  as  affecting  limitations,  see  Liui- 
tation  op  Actions,  S  87. 

Pleading  in  avoidance  <^  statute  of  limitations, 
see  Liuitation  of  Actions,  {  19^. 

Pleadit^  limitations,  see  Liuitation  of  Ac- 
tions, 81 179, 180. 

Fob  Cases  fbou  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  SI  730- 

734. 

See,  also,  20  Cyc.  pp.  720-724. 
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(E)  PARTIES  AND  PR0CB8& 
Pnblkatioii  of  pnicess,  see  PiooxBS,  i  86. 

1260.  PlalKtlA. 

Ptities  entitled  to  object  to  misjoinder  of  par^ 

ties  plaintiff,  see  Pabiies,  i  87. 
Feisons  entitled  to  aaeert  invalidity  of  transfer, 

see  ante,  f  i  205-225. 

Fob  CAfflSB  raoH  Othek  States, 

See  24  CBht.  Dig.  Frand.  Conr.  Ii  738- 
740. 

See,  also,  20  Cyc.  p.  711. 

I25S.          Mhc  Im  htihtOt  of  aU  oradit- 

ors. 

M  (8ap.l8G0> 
A  single  creditor,  or  a  few  creditors,  of  a 
deceased  debtor,  cannot,  by  suit  in  cliancery, 
have  a  conveyance  made  by  the  debtor  in  his 
lifetime  set  aside  as  fraadnlent,  tbe  property 
sold,  and  the  proceeds  applied  to  the  payment 
of  theirown  demands,  without  any  inquiry  as  to 
the  rights  of  other  creditors.-~Barton  t.  Bry- 
ant, 2  lud.  180. 

Where  a  creditor  sues  to  obtain  judgment 
on  his  claim,  and  also  to  subject  to  the  payment 
vt  such  judgment  property  fraudulently  convey- 
ed by  bis  debtor,  he  may  maintain  such  action 
wttbout  regard  to  the  claims  of  other  creditors. 
-Carr  v.  Huette,  73  Ind.  378. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cbkt.  Dig.  Fraud.  Conr.  |  780. 
See,  also,  20  Cyc.  p.  711. 

1253.  —  Joinder. 

[a]  Several  judgment  creditors  may  join  in 
an  action  to  set  aside  a  fraudulent  conveyance 
from  their  common  debtor.— (Sup.  1833)  Dugan 
T.  Tattler,  8  Blackf.  245,  25  Am.  Dec  105; 
aS58)  Rofling  v.  Tilton,  12  Ind.  259. 

[b]  (8a».un) 
An  administrator  of  a  surety  on  an  official 
bond  may  join  in  an  actiw  to  set  aside  fraud- 
nkot  conveyances  of  the  principal,  as  he  has  a 
right  to  have  the  principal's  property  ezhaust- 
ti  before  resort  is  had  to  that  of  the  surety.— 
Strong  V.  Taylor  School  Tp.,  79  Ind.  208. 

Id  (Sbp.  1896) 
Where  a  complaint  by  several  plaintiffs 
against  several  defendants,  alleging  and  asking 
to  have  set  aside  separate  conveyances  by  de- 
fendants as  in  fraud  of  creditors,  shows  that 
one  of  defendants  is  indebted  on  different  debts 
to  each  of  plaintiffs,  due  when  he  made  his  al< 
leged  fraudulent  conveyance,  a  demurrer  for 
want  of  suffident  facts  is  properly  overmled.— 
AmatPong  v.  Dunn,  41  N.  E.  540,  143  Ind. 
433. 

Separate  creditors  may  maintain  a  joint 
action  to  set  aside  a  fraudulent  conveyance 
niade  by  their  common  debtor  and  to  subject 


the  property  tbna  conveyed  to  the  satisfaction 
of  their  several  debts,  since  the  joint  interest 
they  have  In  obtaining  relief  from  the  fraud 
and  In  subjecting  the  fraudulently  conveyed 
property  to  the  payment  of  the  debts  of  the  de- 
fendants glvea  them  such  a  joint  interest  aa 
entitles  them  to  sue,  thot^  their  claims  are 
separate. — Id, 

Fob  Cases  fbom  Otiieb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  |  74a 
See,  also,  20  Cyc.  p.  711. 

1 254.  DMTMadAats. 

Fob  Cases  fbom  Otheb  States, 

See  24  Gent.  TUq.  Fraud.  Conv.  ii  741- 
752. 

See,  also,  20  Cyc.  pp.  711-717. 
{  255.           la  Bcoaeral. 

[ft]  (Sup.  1^) 
On  a  bill  by  a  creditor  to  reach  property 
held  by  the  debtor's  wife  for  the  purpose  of  de- 
feating creditors,  the  holder  of  a  mortgage  made 
by  the  debtor  after  the  conveyance  to  the  wife 
is  a  necessary  party.— Fletdier  v.  Mansur,  6 
Ind.  267. 

[b]  (8v».18T7) 

Under  2  Rev.  St.  1876,  p.  492,  a  creditor 
seeking  to  sdt  adde  a  frandul«it  conveyance  al- 
leged to  have  been  made  by  a  deceased  debtor 
must  have  the  estate  represented  by  an  admin- 
istrator or  executor  aa  defendanL— Allen  t. 
Vestal,  00  Ind.  245. 

[c]  <8iip.  1SS4) 

Where  a  bill  is  filed  by  creditors  to  avoid 
the  conveyance  of  a  deceased  debtor,  his  ex- 
ecutor or  administrator  ia  a  necessary  party. — 
Willis  V.  Thompson,  93  Ind.  62;  Vestal  v.  Al- 
len, 94  Ind.  2GS. 

[d]  (Sup.  1889) 

The  administrator  of  a  deceased  debtor  la 
an  indispensable  party  defendant  to  a  suit  by 
a  general  creditor  attacking  the  debtor's  con- 
veyance as  fraudulent,  since  it  is  only  through 
the  personal  representative  of  tbe  deceased  that 
plaintiff  can  collect  bis  claim;  and  hence,  if 
DO  administrator  has  been  appointed,  plaintiff 
must  procure  such  appointment.— Hays  v. 
Montgomery,  118  Ind.  91,  20  N.  E.  646. 

[e]  (Sap.  18»4) 

One  who  colludes  with  a  debtor  to  defraud 
creditors  is  a  proper  party  to  a  suit  to  set 
aside  fraudulent  conveyances  made  by  tbe  debt- 
or in  furtherance  of  such  collusion.--Doherty  v. 
Holliday,  137  Ind.  282,  32  N.  E.  315,  30  X. 
E.  907. 

[f]  (Svp.  1902) 

On  an  averment  in  a  complaint  by  a  cred- 
itor to  set  aside  a  fraudulent  conveyance  that 
third  persons  named  claimed  some  interest  in 
or  lien  on  the  real  estate  which  plaintiff  was 
seeking  to  reach  in  the  hands  of  the  debtor's 
wife,  such  third  persons  were  properly  made 
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defendants ;  and  tlwie  was  no  error  in  sustain- 
ing  a  demurrer  to  a  plea  in  abatement  to  their 
cross  complaint,  setting  up  that  at  the  date  of 
the  transaction  and  at  the  ctHOmencement  of 
the  original  action  the  original  defendants  re- 
sided in  another  county,  and  that  by  coUnsion 
between  the  original  plaintiff  and  the  crose 
complainants  the  latter  were  made  parties  to 
the  action.— Davis  t.  Chase,  64  N.  EL  88,  853, 
im  Ind.  242,  95  Am.  St  Rep.  294. 

Fob  Cases  fbou  Otbeb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  gi  741- 
750. 

Sec,  also,  20  Cyc.  p.  711. 


(F)  PLEADING. 

Demurrer  to  i)leading  good  in  part,  see  PLIAD- 

ING,  $  204. 

Filine:  written  instruments  with  pleading,  see 

Pleading,  §  308. 
Judgment  on  pleading,  see  Pleadino,  |  343. 
Objections  to  evidence  as  not  within  issues, 
.  see  Pleading,  §  427. 

Pleading  partial  defenses,  see  Pleadino,  g  80. 
Surplusage,  see  Pleading,  |  30. 

I X58.  BUI,  eomplftlvt,  or  petition. 

Fob  Cases  fbou  Otueb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  S8  750- 
781. 

See,  also,  20  Cyc.  pp.  720-741. 

{259.      >  Form  ftad  ra^ulsltes  In  sen* 
ernL 

-  The  complaint  in  an  action  to  set  aside 
a  conveyance  of  land  as  fraudulent,  and  to  sub- 
ject the  same  to  a  sale  on  execution  to  satisfy  a 
judgment,  need  not  contain  a  copy  of  such  judg- 
ment ;  the  foundation  of  the  action  being  the 
fraud  alleged  and  not  the  judgment — Bray  y. 
Hussey,  24  Ind.  22S. 

[b]     (Sup.  1867) 

In  a  proceeding  to  set  aside  an  assignment, 
the  complaint  is  not  defective  for  not  alleging 
that  the  assignment  was  in  fraud  of  the  plain- 
tiff, if  it  alleges  that  it  was  made  without  con- 
sideration and  to  defraud  creditors,  and  the  fact 
appears  that  the  plaintiff  was  a  creditor  at  the 
date  of  the  assignment.— Harrison  t.  Jaquess, 
20  Ind.  208. 

[C]  (Sap.  1880) 
A  complaint  to  set  aside  an  alleged  fraud- 
ulent conveyance  should  affirmatively  show  a 
complete  right  to  resort  to  the  land  for  satis- 
faction of  the  debt,  and  that  cannot  be,  unless 
the  conveyance,  when  made,  was  fraudulent  as 
against  creditors,  and  unless  the  right  of  ac- 
tion which  then  accrued  is  shown  to  continue. 
— Bruicer  v.  Kelsey,  72  Ind.  51. 


[d]  (8ap.  1881) 

In  a  complaint  by  a  creditor  to  set  aside  a 
fraudulent  CMiveyance,  a  copy  of  the  deed  need 
not  be  set  out.— Stout  ?,  Stout,  77  Ind.  537. 

[e]  (Snp.  ISSl) 

In  an  action  to  set  aside  fraudulent  con- 
veyances, made  on  the  same  day  to  the  same 
parties,  and  constituting  one  cause  of  action, 
each  conveyance  being  a  part  of  the  general 
purpose  and  action  to  hinder,  delay,  and  de- 
fraud, defendant's  motion  to  paragraph  the  com- 
plaint so  as  to  set  out  each  one  of  the  alleged 
conveyances  in  a  separate  paragraph  was  prop- 
erly overruled.— Strong  T.  Taylor  Sdiool  Tp., 
79  Ind.  208. 

[t]  (Sap.  188«) 
In  a  bill  by  a  mortgagee  of  chattels  for 
equitable  relief  against  a  subsequent  fraudulent 
mortgage  on  the  chattels  and  a  judgment  fore- 
closii^  the  same,  the  manner  in  which  plain- 
tiff will  be  injured  by  a  sale  of  the  chattels 
under  the  Judgment  of  foreclosure  sufficiently 
appears  where  it  is  alleged  that  the  property 
is  about  to  be  sold  on  a  Judgment  obtained  to 
defraud  and  hinder  plaintiff,  and  under  dream- 
stances  which  may  and  probably  will  result  In 
an  ultimate  loss  to  him  of  his  interest  in  the 
ptoperty.— McCormick  v.  Hartley,  107  Ind.  248. 
0  N.  E.  357. 

[g]  (Sap.  188S) 

In  a  suit  by  a  judgment  creditor  to  set 
aside  as  fraudulent  a  conveyance  made  by  his 
debtor,  an  allegation  that  the  latter  was  men- 
tally incapable  ot  executing  the  conveyance  will 
not,  though  irrelevant,  vitiate  the  complaint— 
KoUet  V.  Heiman,  22  N.  E.  660,  120  Ind.  Sll. 
16  Am.  St.  Rep.  84a 

[h]  (Sap.  ]$d4) 

A  complaint  seeking  to  set  aside  a  fraud- 
ulent conveyance  to  satisfy  a  judgment,  which 
merely  alleges  the  recovery  of  judgment  against 
defendant,  without  stating  any  facts  to  show 
the  character  and  validity  thereof,  is  insuffi- 
cient.—Eller  T.  Lacy,  137  Ind.  436,  36  N.  E. 
108S. 

[i]  (AVV.19W) 

In  an  action  to  set  aside  a  fraudulent  con- 
veyance and  subject  land  to  a  vendor's  lien,  fall* 
ure  of  the  complaint  to  allege  the  value  of  the 
land  is  not  prejudicial  to  defendant. — Borror  t. 
Carrier,  34  Ind.  App.  353,  73  N.  E.  123. 

In  an  action  to  declare  fraudulent  and 
void  a  conveyance  of  land  and  to  subject  tlie 
land  to  a  vendor's  lien,  an  allegatiou  that  d<t- 
fendant  "had  not  nor  has  be  since,  nor  has  he 
now,  sufficient  other  property  subject  to  execu- 
tion to  pay  his  debts,  and  especially  to  pay  the 
said  amount  due  this  plaintiff,"  sufficiently 
shows  that  the  land  described  was  subject  to 
execution. — Id. 

Fob  Cases  fbou  Oiheb  States, 

See  24  Cent.  Dig.  Fraud.  Codv.  H  T50. 
7.">7.  7&4-770. 
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1260.    ladebtedMMa. 

[ft]  iSnp.  18T7) 
The  complaint  in  a  suit  by  a  creditor,  at- 
ttckiog  bis  debtor's  conveyance  as  fraudulent, 
most  allege  that  debtor  was  indebted  to  plain- 
tiff at  tbe  time  of  the  conveyance.— Bentley  T. 
Dimkle.  57  Xnd.  3T4. 

n>]  (Snv.  1882) 
A  complaint  to  set  aside  an  alleged  fraud- 
nlent  conveyance  by  the  surety  on  a  guardian's 
bond,  which  failed  to  dhow  that  be  was  then 
iodebted  or  that  his  principal  had  failed  to  dis- 
i-harce  his  duties,  Aeld  bad  on  demurrer.— Rob- 
inson T.  Bogera,  81  Ind.  639. 

Fob  Cases  fboh  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conr.  IS  765, 
7W,  775. 

U]    (Snp.  1861) 

On  a  bill  to  set  aside  a  conveyance  as  iQ 
fraud  of  creditors,  made  in  ]S5o  and  1856,  judg- 
ment was  recovered  in  1858.  When  the  debt 
was  created  did  not  appear,  nor  was  it  shown 
that  any  debts  then  existed  against  the  defraud- 
lag  party,  nor  that  his  estate  was  insufficient  to 
pay  his  debts  withoat  resorting  to  the  lands. 
HM,  that  a  demurrer  would  lie  to  tbe  com- 
plaint.— Komblith  v.  Collins,  17  Ind.  30. 

m  (Bap.  1871} 
A  complaint  by  a  surety  to  compel  a  toIuq- 
t«j  grantee  of  the  principal  to  repay  money 
the  surety  has  been  compelled  to  pay  by  mis- 
conduct of  the  principal  must  show  that  the 
plaintiff  has  exhausted  his  remedy  against  the 
principal,  and  that  there  is  no  property  of  the 
principal  to  which  he  can  resort.  To  show  that 
the  principal  is  greatly  involved  in  debt  and  has 
not  sufficient  means  to  pay  the  same,  and  that 
he  has  absconded,  is  not  enoagh.— Baugb  t. 
Boles.  33  Ind.  524. 

[c]  (Snp.  1878) 
Where  a  creditor  seeks  to  recover  judg- 
ment for  the  amount  of  his  claim,  and  to  sub- 
ject property  fraudulently  conveyed  by  his 
debtor,  an  allegation  in  the  complaint  that  the 
debtor  has  no  property  left  sabject  to  execution 
is  a  suffldent  allegation  of  the  debtor's  insolven- 
cy, and  shows  a  sufficient  reason  for  seeking 
to  reach  the  property  so  fraudulently  conveyed. 
-AUord  v.  Baker,  53  Ind.  279. 

m    (Sap.  1877) 

The  conplaint,  in  an  action  by  a  creditor 
to  Kt  aside  an  alleged  fraudulent  conveyance 
of  property  by  his  debtor  and  to  Buldoct  such 
property  to  execution,  must  allege  that  at  tbe 
tinie  of  the  conve^nce  the  debtor  did  not  have 
•nOdent  other  property  to  pay  all  his  debts; 
and  an  allegation  that  he  did  not  have,  a^  the 
time  of  filing  tbe  complaint,  sufficient  property 
to  pay  his  debts,  is  inBuffident— Bvans  t.  Ham- 
ilton. 56  Ind.  34. 


[e]  A  complaint  attacking  a  conveyance  as  in- 
tended to  defraud  creditors  is  bad,  if  it  does 
□ot  allege  that  the  debtor  did  not  retain  suffi- 
cient property  to  pay  bis  debts, — (Sup,  1877) 
Bentley  v.  Dunkle,  57  Ind.  374;  (1878)  Wede- 
kind  v.  Parsons,  64  Ind.  290;  (1889)  Setl  v. 
Bailey,  119  Ind.  51,  21  N.  E.  338;  (1894)  Wil- 
son V.  Boone,  136  Ind.  142,  35  N.  E.  1090. 

[f]  (Sap.  18T7) 
A  complaint  to  set  aside  fraudulent  con- 
veyance by  a  debtor  ot  his  real  estate,  and  to 
subject  the  same  to  execution,  must  allege  that 
at  the  date  of  such  conveyance  the  debtor  had 
not  sufficient  other  property  left  to  satisfy  his 
debts. — Bomine  v.  Romine,  39  Ind.  346;  Deutsch 
V.  Korameier,  Id.  373. 

[«]  (Siip.1877) 
An  averment  that  tiie  debtor  has  left  the 
state,  leaving  no  prf^rty  out  of  which  the  com- 
plaining creditor  can  collect  his  debt,  and  that 
tbe  debtor  is  wholly  insolvent,  unless  the  convey- 
ance attacked  is  held  fraudulent  and  void,  is 
not  a  sufficient  allegation  that  at  the  date  of 
the  conveyance  the  debtor  had  no  other  prop- 
erty left  sufficient  to  pay  all  his  debts.— Deutsch 
V.  Eorsmeier,  59  Ind.  373. 

[h]    (Sap.  1878) 

A  complaint  alleging  that  the  debtor  had 
fratidulently  conveyed  to  the  other  defendant 
his  land  withoat  any  consideration,  his  wife 
joining  with  the  full  knowledge  Of  all  the  facts. 
Intents,  and  purposes,  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  his  creditors, 
and  that  tbe  defendant  "has  no  pers(»ia]  prop- 
erty or  other  real  estate  out  of  which  the  debt 
can  be  made  or  liable  to  execution,"  is  inanffl- 
cient  against  the  defendants,  other  than  the 
debtor;  the  allegation  referring  only  to  the 
time  the  complaint  was  filed,  and  not  to  the 
time  when  the  alleged  fraudulent  conveyance 
was  made. — Price  v.  Sanders,  00  Ind.  310. 

[1]  {S«p.l878) 

In  an  action  by  a  judgment  creditor  to  set 
a^de  a  fraudulent  conveyance,  it  must  be  al- 
leged that  at  the  time  of  the  conveyance  tbe 
debtor  did  not  have  left,  subject  to  execution, 
enough  of  other  property  to  pay  hla  debts;  and 
allegations  that  the  debtor  Is  Insolvent  at  tlie 
time  of  filing  the  complaint,  and  that  plaintiff 
has  had  divers  executions  issued,  without  stat- 
ing when,  are  insuffldent.— Whitesel  v.  Hiuey, 
62  Ind.  168. 

[J]    (Snp.  1878) 
A  complaint  to  set  aside  fraudulent  convey- 
ances must  aver  that  the  debtor  had  no  otiier 

property  subject  to  execution  at  the  time  the 
fraudulent  deeds  were  made,  or  must  contain 
some  equivalent  averment  such  as  an  allegation 
of  insolvency,  and  it  is  insufficient,  where  plain- 
tiff's judgments  were  recovered  after  the  alleged 
fraudulent  deeds  were  made,  to  aver  that  the 
debtor  "is  wholly  insolvent,  now  is  and  has 
been  from  the  rendition  of  all  of  such  judgments 
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§  sei 

and  up  to  this  time."— Haxlen  t.  Watson.  63 
Ind.  143. 

In  an  action  to  set  adde  a  eonreyance  as 
liaving  been  made  to  defnnd  the  grantor's  cred- 
itors, tlie  complaint  should  substantially  allege 
that  the  debtor  was  insolvent,  or  had  no  other 
property  subject  to  ezecntion  at  the  time  the 
conveyance  was  made.  An  allegation  that  the 
debtor  "Is  wholly  Insolvent,  now  is,  and  has 
been  from  the  rendition  of  said  Judgment,  and 
up  to  this  time,  except  the  land  before  men- 
tioned," is  insnffldent,  where  the  Judgment  was 
recovoivd  after  the  deed  bad  been  made. — Id. 

[k]     {Sap.  J879) 

An  allegation,  in  a  creditor's  complaint  to 
Set  aside  his  debtor's  fraudulent  craveyance, 
that  the  debtor  has  no  property,  "except  the 
above-described  real  estate,  out  of  which  the 
said  judgment  obtained  by  plaintiff  against  said 
defendant  can  be  made,"  will  be  taken  to  refer 
to  the  time  the  complaint  was  filed;  and  hence, 
there  being  no  allegation  that  the  debtor  had 
no  property  at  the  time  of  the  conveyance,  aside 
from  that  conveyed,  out  of  which  the  judgment 
could  be  collected,  the  complaint  is  bad  on  de- 
murrer, since,  for  anything  that  appean  to  tiie 
contrary,  the  debtor  may  have  bad  abundance 
of  property  between  the  date  of  the  conveyance 
and  the  filing  of  tbe  suit  out  of  which  plaintlfTs 
claim  could  have  been  satisfied.— Wiley  v.  Brad- 
ley, 67  Ind.  560. 

ni  The  complaint  is  fatally  defective,  unless 
it  show,  not  only  that  tbe  grantor  had  no  oth- 
er property  subject  to  execution  at  tbe  time  o( 
the  conveyance,  but  also  that  he  had  no  such 
property  at  the  commencement  of  the  action.— 
(Sup.  1880)  Bruker  v.  Kelsey,  72  Ind.  51; 
(1S88)  Taylor  t.  Johnson,  113  Ind.  164,  15  N. 
R  23S. 

[m]    (Snv.  1S80) 

If  a  Buit  to  set  aside  an  alleged  fraudulent 
conveyance  is  brought  without  fir»t  prosecuting 
the  debtor  to  the  end  of  an  execution,  the  com- 
plaint should  distinctly  aver  his  insolvency  and 
want  of  property  subject  to  execution  at  the 
time  of  briugiog  suit;  but  if  execution  has  been 
bad,  and  due  return  of  nulla  bona  thereon  has 
been  made,  and  suit  be  brought  within  a  rea- 
sonable time  thereafter,  it  is  a  sufficient  allega- 
tion of  insolvency  to  aver  the  fact  of  such  judg- 
ment and  return. — Bruker  v.  Kelsey,  72  Ind.  51. 

The  insolvency  of  the  grantor  in  a  convey- 
ance sought  to  be  set  aside  as  fraudulent  is  suf- 
ficiently averred  hy  an  allegation  that  he  had  no 
other  property  subject  to  execution  sufficient 
to  pay  his  debts  or  any  portion  thereof.— Id. 

[n]  (Sup.  1880) 
An  allegation  that  the  debtor  "owned  no 
property  of  any  consequence"  except  that  al- 
leged to  have  been  fraudulently  conveyed  is  not 
equivalent  to  one  that  he  owned  no  other  prop- 
erty subject  to  execution  sufficient  for  tlie  pay- 
ment of  all  his  debts.— Pfeifer  t.  Snyder,  72 
Ind.  78. 


[an]    (Sap.  18S0) 

In  a  suit  by  tbe  grantor's  creditors  to  set 
aside  a  conveyance  as  made  without  considera- 
tion, tbe  complaint  must  allege  that  at  tbo 
time  of  the  conveyance  the  grantor  did  not 
bare  sufficient  other  property,  subject  to  execn- 
tion,  to  satisfy  his  liabilities. — Spaulding  t. 
Blythe,  73  Ind.  93. 

[o]    (Sup.  18SU 

It  is  a  fatal  objection  to  a  comj^alnt  to 
set  aside  an  alleged  fraudulent  transfer  by  a  de- 
cedent of  cboses  in  action  that  it  does  not  allege 
that  at  the  time  of  the  transfer  he  bad  no  other 
property  subject  to  execution  sufficient  to  pay 
bis  debts.— Johnson  v.  Jones,  79  Ind.  141. 

too]  (8«P.W81) 

A  complaint  by  creditors  to  set  aside  their 
debtor's  conveyance  aa  fraudulent  must  alieRe 
that  at  tbe  time  of  making  the  conveyance  the 
debtor  bad  no  other  properly  subject  to  their 
claims,  and  allegations  that  at  such  time  th« 
debtor  was  in  embarrassed  and  failing  clrcum* 
stances,  or  that  he  afterwards  died  notoriously 
insolvent,  are  not  sufficient.— McCole  v.  Loebr, 
79  Ind.  -WO. 

[Pl     (Sup.  1881) 

A  complaint,  in  an  action  to  set  aside  a 
fraudulent  conveyance,  Is  not  bad,  Ijecause  it 
does  not  show  that  the  alleged  fraudulent  gran- 
tor had  no  property  subject  to  execution  at  tbe 
time  the  suit  was  commenced.— Jennings  t. 
Howard,  80  Ind.  214. 

[pp]  (8«*.un) 

In  an  action  by  a  creditor  to  charge  his 
debtor's  wife's  land  to  the  extent  of  improve- 
ments made  thereon  by  tlie  debtor  ia  fraud  of 
creditors,  tbe  complaint  is  bad  if  it  fails  to 
aver  that  tbe  debtor  did  not  have,  at  tbe  time 
of  making  the  improvements,  ample  pro[>erty  to 
pay  bis  debts  subject  to  be  levied  on  and  sold.— 
Moore  v.  Lampton,  80  Ind.  301. 

[q]    (Sap.  1882) 

In  a  suit  to  set  aside  certain  transfers  of 
property  as  in  fraud  of  creditors,  averments 
that  the  debtors  are  each  and  all  of  them  whol- 
ly inHolveut,  and  were  so  at  the  time  of  tbe 
several  acts  complained  of,  aud  have  no  prop- 
erty out  of  which  the  plaintiffs  debt  can  be 
made,  "except  that  which  is  hereinafter  named," 
coupled  with  an  allegation  that  the  property 
referred  to  in  the  exception  was  all  embraced 
in  the  transfers  complained  of,  sufficiently  stale 
tbe  debtors'  insolvency,— Nugen  v.  First  Nat 
Bank  of  Cambridge  City,  80  Ind.  3U. 

[qq]    (Sap.  1883) 

In  an  action  by  a  wife  against  a  sheriff 
and  others  to  quiet  her  title  to  certain  land, 
and  to  enjoin  its  sale  by  the  sheriff  on  execu- 
tions in  favor  of  the  other  defendants  against 
her  huslMind,  a  cross  bill  alleged  tliat  tbe  judg- 
ment debtor  had,  previous  to  tbe  levy  on  such 
laud,  filed  a  schedule  in  exemption  on  execution 
issued  against  him,  and  that  be  bad  not  as  muob 
pprKonal  property  as  is  allowed  by  law  to  a 
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debtor  aa  exempt  from  execution.  Held,  that 
the  cross  UU  showed  that  plaintiff's  husband  re- 
mained insuirent  up  to  the  commencement  of 
the  actitm  and  the  filing  of  the  ciom  bill.— Ream 
T.  Karnes,  90  Ind.  167. 

A  croH  bill,  attacking  «  debtor's  convey- 
ance  as  fraudulent  towards  creditors,  alleged 
that  the  debtor  on  a  certain  day  conveyed  the 
property,  "without  leaving  any  property  in  his 
own  name  to  pay  defendant's  debt  or  any  part 
of  it."  HeU,  that  the  cross  bill  sufficiently 
shoved  the  debtor's  Insolvency,  without  such 
laod,  at  tlie  date  of  the  coDveyance. — Id. 

[r]  (S«p.lS83) 
In  an  action  by  a  creditor  to  set  adde  as 
fraudulent  a  conveyance  made  by  bis  deceased 
debtor,  the  craiplaiDt  need  not  show  that  the 
decedent  did  not  leave  other  real  estate,  and 
that  no  assets  came  into  the  hands  of  the  ad- 
mlnistrator;  bat  it  is  sufiBcient  if  it  shows  that 
the  decedent  liad  do  other  property  at  the  time 
he  made  the  coDveyaoce,  and  that  there  are 
no  "assets"  in  the  hand^  of  the  administrator.— 
Bottortf  V.  Covert.  90  Ind.  S0& 

trr]    (Sap.  ISS4) 

A  complaint  to  set  aride  a  fraudulent  con- 
veyance of  a  deceased  debtor,  wbicli  does  not 
allege  the  insolTency  of  the  estate,  is  bad  on 
demurren—Willis  v.  Thompson,  98  Ind.  02. 

[I]  (8bp.UU> 

A  complaint  attacking  a  conveyance  as 
fraudulent  averred  that  at  the  Ume  of  the  ex- 
ecution of  the  deed  the  grantor  had  no  other 
property  suldect  to  execution  out  of  which  his 
debts  ronld  be  paid,  and  that  he  had  not  since 
the  execution  of  the  deed  acquired  any  prop- 
erty subject  to  execution.  It  also  all^ted  that 
on  the  day  of  tlie  execution  of  the  deed  the 
grantor  was  Indebted  to  plaintiff  In  a  specified 
sum,  for  which  indebtedness  judgment  was  sub- 
sequently rendered.  Held  to  show  a  continu- 
ous indebedness  in  favor  of  plaintiff  from  the 
time  of  the  execution  of  the  deed  until  after 
the  rendition  of  the  judgment,  and  to  show  that 
daring  this  time  the  grantor  was  insolvent— 
Hogan  T.  Robinson,  94  Ind.  13& 

[«]    (Sap.  U84) 

A  complaint  in  a  suit  to  set  aside  an  al- 
leged fzaudulent  conveyance,  alleging  that  the 
debtor  "has  not  now,  nor  has  he  since  the  note 
was  executed  bad,  any  property  subject  to  ex- 
ecution more  than  the  exemption  allowed  by 
Ia:w,"  sufflcientiy  alleges  the  insolvency  of  the 
grantor.— Simpkins  v,  SmiUi,  94  Ind.  470. 

[t]  A  complaint.  In  an  action  to  set  aside  a 
ftaudulent  conveyance.  Is  bad,  unless  it  shows 
that  the  alleged  fraudulent  grantor  had  no  prop- 
erty subject  to  execution  at  the  time  the  suit 
was  commenced.— <Sup.  1891)  Shew  v.  Hews, 
126  Ind.  474,  26  N.  B.  483;  (1892)  Line  v. 
State  ex  rel.  Louder,  131  Ind.  468,  30  N.  & 
705. 
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[It]    (Sap.  ISOl) 

In  an  action  to  set  aside  a  conveyance  ot 
land  aa  haviDg  been  made  ii)  fraud  of  the  gran- 
tor's creditor,  an  allegation  in  the  complaint 
that  the  conveyance  left  the  grantor  witliout 
any  property  subject  to  execution  is  not  suffi- 
cient, without  further  alleging  that  when  the 
suit  was  brought  the  grantor  had  no  property 
out  of  which  the  debt  could  then  be  collected. 
—Brumbaugh  v.  Richcreek,  127  Ind.  240,  26 
N.  E.  G04,  22  Am.  St.  Rep.  649. 

[u]     (Sup.  1892) 

Id  an  action  to  set  aside  a  fraudulent 
conveyaDce,  an  allegation  that  defendant  did 
uot  have  at  the  time  of  the  ronveyancc,  and 
has  not  had  since,  up  to  the  time  of  the  com- 
mencement of  the  suit,  sufficient  property 
subject  to  execution  to  pay  his  debts,  is  a  suffi- 
cient allegatiou  of  his  insolvency  duriug  that 
period.— York  v.  Rockwood.  31  N.  E.  1110,  132 
Ind.  368. 

[uu]    (Sup.  IS93) 

A  cross  complaint,  alleging  that  a  con- 
veyance of  the  land  in  question  was  made  to 
defraud  creditors,  cannot  be  sustained  when  it 
does  not  aver  thiit  at  the  time  the  conveyance 
was  executed  the  grantor  had  no  other  property 
subject  to  execution. — Winstandley  v.  Stipp, 
32  N.  E.  302.  132  Ind.  54& 

[V]   (Sap.  1893} 

An  allegation  of  a  complaint  in  an  ac- 
tion to  set  aside  an  alleged  fraudulent  convey- 
ance, that  defendant  had  no  property  subject 
to  execution  at  the  time  such  action  was  com- 
menced, or  at  the  time  an  execution  was  issued 
on  a  judgment  against  him,  and  returned  unsat- 
isfied, is  not  a  compliance  with  the  rule  of 
pleading  requiring  the  complaint  in  such  actions 
to  allege  that  at  the  time  of  the  conveyance  the 
debtor  did  not  have  sufficient  property  to  pay 
his  indebtedness.— Petree  v.  Brotlierton,  133 
Ind.  692,  32  X.  E.  300. 

[W]  (SBP.18&S) 

An  allegation.  In  a  complaint  to  set 
aside  a  conveyance  of  land  for  fraud,  "that, 
at  the  time  of  said  conveyance,"  defendant 
"had  no  other  property  subject  to  execution, 
nor  haa  he  had  •  •  *  until  now.  for  the 
payment  of  said  Judgment,"  sufficiently  in- 
dicates that  defendant  bad  not  at  the  time  of 
the  conveyance,  or  at  any  time  rince,  or  at 
the  beginning  of  the  action,  sufficient  property 
subject  to  execution  to  pay  the  debt.— Pierce 
V.  Hower,  42  N.  E.  223,  142  Ind.  026. 

[w]  (8ttp.u98) 

Tile  insolvent  condition  of  the  grantor  in 
an  alleged  fraudulent  conveyance  is  sufficiently 
set  forth  in  an  action  by  a  creditor  by  allega- 
tions that  at  the  time  of  the  transfer,  and  vriien 
suit  was  brought,  the  grantor  had  not  property 
subject  to  execution  sufficient  to  pay  plaintiff's 
judgment.-Van8ickIe  v.  Sbenk,  60  N.  E.  381, 
150  Ind.  413. 
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Iww]  (App.lSOI) 

Where,  in  ao  action  to  reach  property 
transferred  by  a  debtor  id  fraud  of  his  cred- 
itors, the  complaint  alleges  that  the  debtor  was 
wholly  insolvent  at  the  time  of  the  transfer,  it 
is  not  necessary  to  also  allege  that  he  had  no 
property  subject  to  execution. — Iiammert  v. 
Stockings,  61  N.  E.  945,  27  Ind.  App.  619. 

Tx]  (Sap.  ItOE) 
A  complaint  to  aet  aside  a  fraudulent  con- 
wyance  which  only  allured,  as  to  the  grantor's 
financial  condition  at  the  time  of  Uie  filing  of 
the  complaint,  that  he  bad  no  property  anbject 
to  execution  "of  which  these  plaintiflb  hare  any 
knowledge,"  was  insufficient.— Davis  t.  Chase, 
04  N.  E.  88,  853,  159  Ind.  242,  99  Am.  St. 
Rep.  294. 

Izz]    (App.  1902) 

Since  a  constable  has  no  power  to  levy 
an  execution  on  real  estate,  an  allegation,  in  a 
complaint  to  set  aside  an  alleged  fraudulent 
conveyance,  that  an  execution  had  been  placed 
in  the  bands  of  the  constable,  and  by  him  re- 
turned nulla  bona,  was  an  insufficient  allega- 
tion of  defendant's  inBolveocy.— Stuckwiscb  t- 
Holmes,  64  N.  E.  894,  29  Ind.  App.  512. 

[y]  (App.  1902) 
Where  a  complaint  by  a  judgment  creditor 
to  set  aside  a  fraudulent  conveyance  alleged 
that  since  the  date  of  the  judgment,  and  up  to 
the  time  of  the  filing  of  the  complaint,  defend- 
ant did  not  own  any  property,  real,  personal, 
or  mixed,  such  averment  was  a  sufficient  allega- 
tion that  defendant  had  no  other  property  sub- 
ject to  execution  than  that  in  controversy.— 
Jackson  v.  Sayler,  63  N.  E.  881.  30  Ind.  App. 
72. 

[yy]  (Sap.  1906) 

When  a  creditor  of  a  grantor  altocks  a 
conveyance  on  the  ground  of  fraud,  be  must 
plead  and  prove  that  the  debtor  was  insolvent 
at  the  time  of  the  conveyance  and  that  be  had 
no  property  aabject  to  execution  when  the  suit 
was  brought— Cannon  v.  Cestleman,  164  Ind. 
343,  73  N.  E.  689. 

U]    (App.  IMS) 

In  an  action  to  recover  land  alleged  to 
have  been  conveyed  in  fraud  of  plaintiff's  claim, 
the  insolvency  of  the  debtor  is  sufficiently  al- 
leged by  the  averment  that  he  at  the  time  of 
the  conveyance  "had  not,  nor  has  he  since,  nor 
has  he  now,  sufficient  other  property  subject  to 
execution  to  pay  his  debts,  and  especially  to 
pay  the  said  amount  due  this  plaintiff." — Bor- 
ror  v.  Carrier,  73  N.  E.  123,  34  Ind.  App.  353. 

A  complaint  to  set  aside  a  conveyance  aa 
fraudulent  is  insufficient  if  it  fails  to  allege 
that  at  the  time  of  the  conveyance  the  grantor 
had  not  sufficient  other  property  subject  to  exe- 
cution to  pay  his  debta.--Id. 

[ZE]    (Sup.  1909) 

In  an  action  by  a  judgment  creditor  to 
set  aside  tiie  debtor's  transfers  of  property  as 
fraudulent,  an  allegation  in  the  complaint  that, 


"after  the  time"  of  the  transfer,  the  judgment 
defendant  did  not  have  sufficient  property  to 
pay  his  debts,  instead  of  "at  the  time"  oC  the 
transfer,  was  sufficient,  as  the  words  "after  the 
time"  had  relation  to  aud  commenced  the  mo- 
ment the  transfer  was  made,  and  in  that  con- 
nection meaut  "from  the  time"  of  the  transfer. 
-Kelley  v.  Bell,  172  Ind.  090,  88  N.  R  58. 

For  Cases  fbou  Otbeb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  %%  76T» 
775. 

See,  also,  20  Cyc.  pp.  731-734. 

S  362.  — -  Deseriptioii.  of  property. 

[a]  (Sap.  18B8} 

The  complaint,  in  a  suit  to  set  aside  as 
fraudulent  a  conveyance  of  lands,  was  deficient 
on  demurrer  v^-here  it  described  such  lands  only 
by  the  numbers  of  the  sections,  townships,  and 
ranges,  without  any  indication  of  the  state  or 
county  in  which  they  are  located,  or  reference- 
to  any  fixed  monument  from  which  their  loca- 
tion could  be  lnferred.-^hefFer  v.  Hines,  49^ 
N.  E.  348,  149  Ind.  413. 

[b]  (App.  1W4) 

In  an  action  of  attachment,  and  to  set 
aside  a  fraudulent  conveyance,  an  allegation  in 
the  complaint  that  the  grantor  "was  the  own- 
er in  fee  simple  of  the  unincnmbered  title"  was 
a  sufficient  allegation  of  ownendiip.— Trent  v. 
Edmonds,  TO  N.  E.  169,  32  Ind.  App.  432. 

For  Cases  frou  Othee  States, 

See  24  Cent,  Dig.  Fraud.  <3onv.  {  780. 
See,  also,  20  Cyc.  p.  731. 

§  263.  —  Frandnlent  tramsaotloik. 

[a]  In  an  action  by  creditors  to  set  aside  an 
instrument  as  fraudulent  aa  to  them,  the  com- 
plaint must  expressly  charge  that  it  was  exe- 
cuted with  a  fraudulent  intent— (Sup.  1877) 
Bentlpy  v.  Dunkle,  57  Ind.  374;  (1S95)  Na- 
tional State  Bank  of  Terre  Haute  v.  Vigo 
County  Xat.  Bank,  141  Ind.  852,  40  N.  E.  709, 
SO  Am.  St  Rep.  330. 

[b]    (Sap.  1877) 

The  complaint,  in  an  action  by  a  creditor 
against  the  beirg  of  bis  deceased  debtor  to  set 
aside  an  alleged  fraudulent  conveyance  by  th& 
debtor,  must  allege  whether  such  conveyance 
was  joint  or  several  to  tbe  defendants. — Allen 
V.  Vestal,  60  Ind.  245. 

[C]  (Sop.]878) 

In  an  action  to  set  aside  a  conveyance  of 
real  estate,  the  complaint  alleged  that  the  own- 
er, being  indebted  to  plaintiff  and  with  tiie  in- 
tent to  defraud  him,  conveyed  the  real  eatatfr 
to  a  third  person  by  a  deed  iii  which  his  wife 
joined;  that  afterwards  said  third  person  con- 
veyed the  same  to  the  wife  and  infant  children 
of  the  debtor,  both  conveyances  being  alleged  to 
be  without  consideration;  that  at  the  time  the 
debtor  did  not  possess  ofher  property  sufficient 
to  pay  plaiutifTs  debt,  and  was  insolvent 
Held,  that  a  cross  complaint  filed  by  another 
judgment  creditor  on  a  mechanic's  lien  on  part 
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of  the  land,  obtained  against  the  judgment 
dri)tor  and  a  contractor,  bat  which  did  not  al- 
Ifse  any  frand,  was  insufficienL— Spanlding  T. 
Myeis,  6i  Ind.  284. 

In  an  action  to  set  aside  a  conveyance  of 
rfal  estate,  tbe  complaint  alleged  that  tbe  own- 
er thereof,  being  indebted  to  tbe  plaintiff  and 
with  tbe  intent  to  defraud  him,  conveyed  the 
raid  real  estate  to  a  third  party  by  a  deed  in 
vbicfa  bifl  wife  joined,  and  that  afterwards  said 
third  party  conveyed  the  same  to  the  wife  and 
infant  children  of  tbe  debtor,  both  conveyances 
Iwinc  alleged  to  have  been  without  consldera- 
tim;  that  at  the  time  the  debtor  did  not  pos- 
f<es8  other  property  subject  to  execution  snffi- 
rient  to  pay  the  plaintifTs  debt,  and  was  Insolv- 
ent at  tbe  time  this  action  was  biooght.  The 
[daintiff  also  alleged  that  he  afterwards  re- 
covered jndgment  against  the  debtor  on  each 
debt,  and  that  an  execution  Issued  thereon  was 
Rtanied  by  the  sheriff  nulla  bona.  Held,  that 
the  complaint  should  have  alleged  that  the 
mntees  had  notice  of  the  sieged  fraud,  and 
was  insufficient.— Id. 

[d]    (Snp.  1S30) 

In  a  suit  by  a  creditor  to  set  aside  his 
debtor's  eoDveyance  as  fraudulent,  an  ailega- 
lioR  that  at  the  time  the  suit  was  instituted 
tbe  debtor  did  not  have  other  property  subject 
lo  execution  is  not  a  substitute  for  an  allega- 
tion that  years  before,  and  at  the  time  of  mak- 
ing the  conveyance,  tbe  debtor  did  not  have 
other  property  sufficient  to  satisfy  plaintiff's 
rlaim,  which  latter  allegation  is  necessary  to 
Kooir  plaintiff  was  injured  by  the  conveyance- 
Noble  V.  Hines,  72  Ind.  12L 

[ll    iSap.  USD) 

In  a  suit  to  set  aside  a  conveyance  as  fraud- 
ulent and  made -witbont  connderation,  tbe  com- 
ptaittt  need  not  allege  that  the  grantee  bad 
notice  of  tbe  grantor's  fraudalent  puipose.p— 
Sptalding  v.  BIytbe.  73  Ind.  9S. 

[f]  iSw9*  issi) 
A  failure  to  allege  tbe  value  of  real  es- 
tate, a  conveyance  of  wbich  it  is  sought  to  have 
wt  aside  as  fraudulent,  does  not  render  the 
complaint  insufficient.— Sherman  v.  Hogland,  73 
Ind.  472. 

igi  {8Bp.iin} 

In  an  actl<ai  to  set  aside  an  alleged  fraud- 
ulent mor^ge  of  personalty,  the  question  of 
fnndnlent  intent  being  made  one  of  fact  by 
Rev.  8L  18S1,  I  4924,  the  complaint  mast  cou- 
taia  cIuqEes  of  actaal  bad  faith  and  want  of 
integTity^LockwOod  v.  Harding,  79  Ind.  129. 

Fraud  in  the  execution  of  a  mortgage  of  a 
Ktork  of  goods  cannot  be  inferred  from  the 
mere  fact  alleged  in  a  complaint,  that,  after 
ibe  mortgagee  became  tbe  excloalve  owner  of 
tbe  property  under  the  mortgage  and  freed 
from  the  lien  thereof,  he  opened  up  the  store 
and  placed  the  mortgagor  therein.— Id. 

A  complaint  to  set  aside  a  fraudulent 
conveyance  of  a  deceased  debtor,  which,  where 


there  ia  a  valuable  consideration,  does  not  al- 
lege a  fiaudutent  intent  by  the  grantee,  is  bad 
on  demurrer.— Willis  v.  Thompson,  93  Ind.  GSi. 

[ij  (Smp.  188<) 
A  complaint  to  set  aside  an  alleged  fraud- 
ulent conveyance,  which,  instead  of  alleging 
that  the  purchaser  participated  in  the  fraud, 
alleged  that  he  agreed  to  pay  the  purchase 
money  to  a  third  person,  and  was  notified  of 
plaintiff's  claim  and  vendor's  fraud  before  be 
paid,  held  bad,  unless  also  alleging  that  the 
third  person  had  not  accepted  the  promise,  or 
that  it  had  been  rescinded.— Senger  v,  Aughe, 
97  Ind.  285. 

U]  (Sa».l8S7) 
An  averment^  in  a  complaint  to  set  aside 
a  conveyance,  that  it  was  fraudulently  given, 
witu  intent  to  hinder  and  delay  creditors,  i& 
not  sufficient,  in  tbe  absence  of  a  statement  of 
any  facts  tending  to  show  frand.- Fisher  t. 
Syfers,  100  Ind.  514,  30  N.  E.  80a 

Ck]     (Sap,  1S89> 

A  complaint  drawn  upon  tbe  theory  that 
plaintiff  has  a  right  to  set  aside  a  conveyance 
on  the  ground  that  it  is  fraudulent  as  against 
creditors  is  bad  for  failing  to  allese  that  the 
conveyance  was  made  to  cheat  and  defraud 
creditors.— Hays  v.  Montgomery,  20  N.  E.  640, 
118  Ind.  01. 

m    (Sap.  1892) 

Rev.  St.  1881,  {  4921,  provides  that  "all 
deeds  of  gift,  •  ■*  *  made  in  trust  for  the 
use  of  the  person  making  tbe  same,  shall  be 
void  as  against  creditors,  existing  or  subsequent." 
Held,  that  a  complaint  by  a  subsequent  judg- 
ment creditor  to  subject  land  to  tbe  payment  of 
tbe  judgment,  whidi  showed  that  defendant 
furnished  bis  son  tbe  money  with  which  to  pur- 
chase the  land,  but  failed  to  show  that  the 
land  was  conveyed  to  the  son  in  trust  for  de- 
fendant, is  on  demurrer.  Bishop  v.  Red- 
mond, 83  Ind.  157,  distlnguished^Bri^t  v. 
Bright,  132  Ind.  Se,  31  N.  E:  470. 

[m]  (Sop-iai) 

A  comj^laint  by  tbe  administrator  of  a  de- 
ceased debtor  to  set  aside  the  intestate's  fraud- 
ulent conveyance  must  allege  that  it  was  made 
without  consideration,  in  the  absence  of  an 
allegation  that  tbe  grantee  knew  of  the  debtor's 
intent  to  defraud  creditors.— Wilson  t.  Boone^ 
136  Ind.  142,  35  N.  E.  1096. 

A  complaint  the  administrator  of  a  de- 
ceased debtor  to  set  aside  the  intestate's  frand- 
ulent  conveyance  must  allege  that  the  grantee 
knew  of  the  debtor's  intent  to  defraud  credi- 
tors, in  the  absence  of  an  allegation  that  the 
conveyance  was  voluntary. — ^Id. 

InJ  (9BP.18M) 

A  complaint  in  an  action  to  set  aside  a 
conveyance  by  a  debtor  through  a  third  person 
to  bis  wife,  which  alleges  the  conveyance  to  the 
third  person  for  a  colorable  consideration  of 
$8,2.10,  but,  in  fact,  for  no  consideration  what- 
ever, but  in  pursuance  of  an  agreement  between 
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the  parties  that  tbe  third  pentoo  should  convey 
the  land  to  tbe  grantor's  wife;  that,  in  pur- 
suance of  tbe  agreement,  the  third  person  con- 
veyed the  real  estate  by  warranty  deed  to  tbe 
wife  without  consideration ;  that  the  original 
grantor  had  not  at  tbe  time  the  conveyances 
were  made  nor  since  sufiioient  other  property 
subject  to  execution  to  pay  bis  debts  or  any 
part  thereof — is  suflScient.— Roberts  v.  Farm- 
ers' &  Merchants'  Bank  of  Attica,  3G  N.  E. 
128,  136  iDd.  154. 

to]    (Sup.  1894) 

In  an  action  to  set  aside,  as  fraudulent,  a 
deed  made  by  a  judgment  debtor,  a  complaint 
which  alleges  that  at  tbe  time  of  the  convey- 
ance, and  of  bringing  suit,  tbe  debtor  had  no 
other  property  subject  to  execution,  need  not 
also  allege  that  the  property  conveyed  was 
snbject  to  execution,  since,  if  it  were  exempt, 
that  is  matter  of  defense.— Slagle  t.  Hoover,  137 
Ind.  314,  36  N.  B.  1099. 

[p]     (Sap.  1897) 

A  complaint  to  set  aside  a  fraudulent  con- 
veyance, alleging  that  the  grantee  had  notice  of 
the  grantor's  fraudulent  intent.  Is  not  demu^ 
rable  because  it  shows  that  a  consideration 
was  paid,  since  the  allegation  of  notice  is  suffi- 
cient to  avoid  tbe  deed,  notwithstanding  the 
consideration.— State  ex  rel.  Little  v.  Parsons, 
47  N.  E.  17,  147  lod.  579,  62  Am.  St.  Rep. 
430. 

A  creditor's  complaint  to  set  aside  a  fraud- 
ulent conveyance  of  land  need  not  allege  ttiat 
the  land  was  not  exempt  from  execution,  such 
exemption  being  a  matter  of  defense. — Id. 

[q]  (8np.  1897) 
An  allegation  that  a  debtor  made  a  con- 
veyance of  all  its  property  for  the  purpose  of 
defrauding  its  creditors  does  not  show  a  fraud- 
ulent conveyance.— Old  Nat,  Bank  of  Evans- 
ville  V.  Heckman,  47  N.  E.  953,  14S  lad.  490. 

[r]    (App.  1901) 

In  a  suit  by  a  creditor  to  set  aside  as 
fraudulent  a  conveyance  made  by  a  father  to 
a  daughter  in  consideration  of  one  dollar  and 
her  agreement  to  support  him  during  his  life, 
for  burial  at  death,  etc.,  tbe  complaint  was  not 
demurrable  because  it  failed  to  allege  a  fraud- 
ulent intent  on  the  part  of  the  grantee. — Spiers 
V.  Whitesell,  61  N.  E.  28,  27  Ind.  App.  ISM. 

M  (App.  1903) 
A  complaint  alleging  that  certain  defend- 
ants claimed  to  be  tbe  owners  of  all  the  non- 
exempt  property  of  tbe  debtor  defendant,  with- 
out alleging  any  transfer  to  them,  or  any  de- 
scription of  the  property  so  claimed,  except  by 
reference  to  an  exhibit,  is  insufficient  as  a 
charge  of  a  fraudulent  conveyance.— Smith  v. 
Tate,  66  N.  E.  88i  30  Ind.  App.  367. 

A  complaint  alleging  that  plaintiff  recov- 
ered a  judgment  against  one  defendant,  and 
riiat  he  then  owned  a  certain  lot,  which  he 
thereafter  caused  to  be  conveyed  to  another  de- 


fendant, who  claims  to  own  it,  bat  not  aliens 
that  mdt  judgment  debtor  transferred  states 
no  cause  of  action. — ^Id. 

[t]    (App.  IWi) 

A  contention  that  a  complaint  to  set  a^e 
a  fraudulent  conveyance  from  husband  to  wife 
in  bad,  as  against  the  wife,  because  it  does  not 
show  that  she  had  any  knowledge  of  tbe  fraud- 
ulent intent  of  ber  husband,  la  without  merit, 
wbere  the  complaint  charges  her  with  knowl- 
edge of  the  facts,  and  aven  that  she  did  not 
pay  any  part  of  tbe  consideration.— Baas  v. 
Citizens'  Trust  Co.,  70  N.  E.  400,  32  Ind.  App. 
583. 

Where  It  is  not  alleged.  In  a  oomplalnt  to 
set  aside  a  fraudnlent  oonveyanco  of  real  es- 
tate, that  the  grantw  was  a  resident  house- 
holder, a  contention  that  the  complaint  is  bad, 
because  affirmatively  showing  that  the  grantor 
bad  no  property  except  the  ^SOO  he  borrowed 
from  plaintiff's  decedent,  which  was  the  sub- 
ject-matter of  tbe  litigation  (a  less  amount 
than  allowed  as  an  exemption  to  a  resident 
bonseboldeT),  and  that  his  investment  ot  it  in 
real  estate,  which  he  conveyed  to  his  wife, 
could  not  be  in  fraud  of  creditors.  Is  without 
merit.— Id. 

[u]  (App.  ua4) 
Where  a  complaint  alleged  that  a  Judg- 
ment debtor  paid  to  the  purchaser  at  an  execu- 
tion sale  of  his  land  the  amount  of  his  bid, 
and  took  an  usignment  of  the  certificate  of 
sale  to  a  third  party,  who  held  tiie  title  as  a' 
volunteer  for  the  benefit  of  the  debtor  to  pre- 
vent a  resale  of  tiie  land  in  satisfaction  of  an 
unpaid  balance  of  the  judgment,  it  was  suffi- 
ciently alleged  that  the  debtor  paid  for  the  cer- 
tificate with  his  own  money.— Ralph  t.  Magaw, 
70  N.  E.  188,  33  Ind.  App.  309. 

Fob  Cascb  ntou  Other  States. 

See  24  Cent.  Dig.  Fraud.  Conv.  H  771- 

774,  770-770.  781. 
See,  also,  20  Cye.  pp.  734-738. 

I  264.  ^—  Wamt  or  axbMwtlem  «t  otbar 
remedy. 

[a]  (9>p.l909) 

Bums*  Ann.  St.  1901,  |  827  (Bums'  Ann. 
St.  1908,  I  S58),  requires  execution  on  a  judg- 
ment against  a  resident  of  the  state  to  be  in- 
sued  to  the  county  wbere  he  "resides."  Held, 
that  an  allegation.  In  a  complaint  by  a  judg- 
ment creditor  to  set  aside  a  fraudulent  convey- 
ance by  the  debtor,  that  execution  issued  to  the 
sheriff  of  the  county  where  defendant  "resides." 
was  not  objectionable  for  not  using  the  word 
"i^sided."— Kelley  v.  BeU,  172  Ind.  690,  88 
N.  B.  58. 

Fob  Cases  raoif  Other  Staies, 

See  21  Cent.  Dig.  Fraud.  Gonv.  ||  767, 

768. 

See,  also,  20  Cye.  pp.  72«-72a 
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i  265.  — —  Fr^ttr  tow  nllef. 
[»]  (Snp.  1862). 
A  court  of  equity  will  not  render  a  decree 
serting  aside  a  cooverance  of  land  made  to 
hinder  and  delay  creditors  where  the  bill  does 
not  pray  for  such  a  decree. — Eaatmao  t.  Ram- 
sey, 3  Ind.  410. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Codt.  |{  700, 
761. 

See,  also,  20  Cyc  p.  740. 

IS66.  FIm  or  Muwer,  mmd  rabawiiiemt 

Partial  defieiue,  see  Pleadikg,  |  80. 
Pleading  cmiTeyance  id  fraud  of  creditors  as 
departure  in  action  to  reform  contract,  see 

PUADIKO,  I  180. 

M     (Snp.  18T6) 

To  a  complaint  by  a  Judgment  plaintiff 
to  set  aside  as  (raodulent  a  conveyance  of  lands 
made  by  the  judgment  defendant  in  trust  for 
the  grantor,  after  the  accrual  of  the  Indebted- 
ness and  before  judgment,  and  also  a  convey- 
ance by  the  trustee  to  the  judgment  debtor's 
wi/e  executed  after  the  judgment  was  rendered, 
and  to  subject  such  lands  to  sale,  etc.,  an  an- 
swer admitting  such  conveyances,  but  averring 
that  the  first  was  in  trust  for  the  judgment 
debtors  wife,  and  averring  the  payment  of  a 
'  considerstion  by  her  by  the  conveyance  of  her 
separate  realty,  and  denying  fraud  and  no- 
tice of  the  husband's  indebtedness,  is  sufficient 
on  demurrer.— Wynne  t.  Comelison,  52  Ind. 
812. 

The  answer  in  a  suit  to  set  aside  a  mort- 
gage given  by  a  debtor  to  bis  children  pleaded 
that  it  was  given  pursuant  to  a  contract  be- 
tween the  debtor  and  bis  wife  that  money  whicli 
slie  advanced  to  him  to  purchase  land  should 
be  paid  to  her  children  and  its  payment  secured. 
Held,  that  the  fact  that  the  complaint  alleged 
that  the  mortgage  was  for  ?4,000  did  not  ren- 
der the  answer  insufficient  merely  because  it 
showed  a  couKideration  to  the  extent  of  only 
f3,O0P,  being  the  amount  advanced.— Goff  T. 
Rogers,  71  Ind.  458. 

[c1  (S«p.  ISU) 
Where  defendant  seeks  to  defeat  an  action 
to  set  aside  a  conveyance  by  her  as  fraudulent, 
by  showing  that  the  property  conveyed  was  ex- 
empt, she  roust  show  that  the  right  of  exemp- 
tion existed  at  the  time  the  alleged  fraudulent 
conveyance  was  made,  and  an  allegation  that 
floch  right  existed  at  the  time  the  answer  was 
filed  is  not  sufficient — Phenix  Ins.  Co.  v.  Field- 
er, 133  Ind.  557,  33  N.  E.  270. 

In  a  suit  to  set  .nside  conveyances  made 
hjr  defendant,  and  to  subject  the  lands  conveyed 
to  the  payment  of  a  judgment,  defendant 
claimed  the  property  conveyed  was  exempt 
Btid,  that  a  general  allegation  in  her  answer 


that,  at  the  time  of  the  conveyance,  defendant 
was  "a  resident  householder  of  the  state  of 
Indiana,"  was  not  equivalent  to  an  allegation 
of  facts  constituting  her  right  to  an  exemption. 
-Id. 

[d]  (App.  1905) 
One,  who  is  without  iatereat  in  a  suit  to 
set  aside  a  fraudulent  conveyance  should  file  a 
disclaimer  in  order  to  protect  himself  against 
judgment,  and  should  not  appear  and  answer.— 
Tyler  v.  Davis,  75  N.  E.  8,  37  Ind.  App.  357. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dio.   Fraud.  Conv.  IS  782, 

784r-788. 
See,  also,  20  Cyc  pp.  74&-747. 

i  267.  Pleadliu;  trmnA  mm  imtunmrn, 

[a]  (Sapcr.  1873) 

An  answer  alleging  fraud,  which  does  not 
aver  the  particular  facts  amounting  to  fraud, 
is  insufficient— Reid  v.  Brown,  Wits.  312. 

[b]  (Sap.l8K) 

In  an  action  by  a  mortgagee  to  foreclose 
a  mortgage,  against  the  assignee  for  the  bene- 
fit of  creditors  of  the  mortgagor,  an  answer, 
seeking  to  avoid  the  mortgage  as  in  fraud  of 
subsequent  creditors,  must  expressly  aver  that 
it  was  executed  with  intent  to  defraud  them, 
since  Rev.  St  1881,  S  4924,  provides  that  the 
question  of  fraudulent  intent  is  one  of  fact— 
Hutchinson  v.  First  Nat  Bank  of  Michigan 
City,  133  Ind.  271,  30  N.  E.  952,  BQ  Am.  St 
Rep.  537. 

Fob  Cases  fbom  Oiiieb  States, 

See  24  Gknt.  Dig.  Fraud.  Conv.  {  783. 

S  268.  Anteaded      and  snpplemeiLtal 
pleadii&KS. 

Condition  of  cause  and  time  for  amendment, 

sec  Pleading,  S  243. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  g  763, 
See,  also,  20  Cyc.  pp.  742,  743. 

S  869.  Issnes,  proof,  and  TarlRnce. 

Objections  to  evidence  as  not  within  issues, 
see  Pleading,  |  427. 

[a]     (8«p.  1873) 

Certain  real  estate  was  purchased  of  A. 
and  conveyed  to  B.,  and  by  B.  and  his  .wife  con- 
veyed to  C.,  the  father  of  B.'s  wife,  and  by  C. 
conveyed  to  the  wife  of  B.  In  a  proceeding  to 
subject  said  real  estate  to  the  payment  of  a 
judgment  against  B.  on  the  ground  of  fraud, 
held  that,  under  an  answer  of  general  denial, 
evidence  was  admissible  that  G.  was  to  pay  A. 
the  consideration  for  the  real  estate;  that  the 
deed  was  to  have  been  made  in  the  name  of 
B.'8  wife;  that  it  was  made  to  her  husband 
with  her  knowledge  and  consent;  and  that  she 
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objected  to  its  being  made  to  her  husbaad  aa 
BooD  as  she  knew  of  the  fact — SumnieiB  v. 
Hoover,  42  Ind.  153. 

[b]  (Sap.  1873) 
Id  au  action  to  recover  the  possessioa  of 
certain  property,  plaintitE  alleged  that  he  was 
the  owner,  and  the  defendant  answered  in  gen- 
eral denial,  and  also  that  as  sheriff  by  virtne 
of  the  writ  of  attachment  he  seized  the  prop- 
erty as  the  proiwrty  of  a  third  person  who  he 
alleged  was  the  owner,  and  plaintiff  replied  in 
general  denial  and  reasserted  ownership.  Held 
tfast,  after  the  proof  by  the  plaintiff  of  his 
pun-base  from  the  tbinl  person,  evidence  in 
behalf  of  the  defendant  that  the  sale  was  made 
by  such  third  person  to  defraud  his  creditors, 
and  that  plaintiff  was  aware  of  such  fraudulent 
purpose,  was  within  the  issue,  and  having  been 
admitted  without  objection,  its  admission  con- 
stituted no  cause  for  new  trial  on  plaintiff's 
motion.— Farmer  v.  Calvert,  44  Ind.  209. 

to]  (Sap.  US8) 
A  complaint  the  gravaman  of  which  is  a 
conveyance  with  Intent  "to  binder,  delay,  and 
defraud  creditors,"  is  not  suivorted  by  evi- 
dence of  a  tmst  such  as  ia  contemplated  by 
Rev.  St.  f  4921,  providii^  that  "all  deeds  of 
gift,  conveyances,"  etc.,  "made  In  trust  for 
the  ose  of  the  person  making  the  same,  shall 
be  void  aa  against  creditors,  existing  or  subse- 
quent of  snch  person."— Mayer  v.  Feig,  114  Ind. 
577,  17  N.  B.  189. 

[d]    (Sav.  18U) 

Where  the  complaint  alleges  that  the  con- 
veyance was  voluntary,  and  given  and  accept- 
ed with  intent  to  defraud  the  grantor's  cred- 
itors, the  omission  to  show  want  of  consideration 
is  not  fatal  to  recovery,  since  the  deed,  on  the 
other  auctions  of  the  complaint,  would  be 
fraudulent,  even  though  there  were  a  valuable 
consideration.— Slagle  v.  Uoover,  137  Ind.  314, 
36  N.  E.  1099. 

[el     (Snp.  1S97) 

In  an  action  to  set  aside  a  conveyance  as 
fraudulent,  evidence  that  the  property  was  ex- 
empt to  the  grantor  is  admissible  to  rebut  the 
charge  of  fraud,  without  a  special  plea  setting 
up  the  right  of  exemption.— Isgrigg  v.  Pauley, 
47  N.  E.  821,  148  Ind.  436. 

It]  (Snp.  1907) 
In  an  action  to  set  aside  an  alleged  fraud- 
ulent conveyance,  evidence  to  establish  that  the 
property  transferred  was  exempt  from  execu- 
tion was  admissible  under  a  general  denial.— 
Stark  V.  I^mb,.167  Ind.  642,  78  N.  E.  668^  70 
N.  E.  885. 

Fob  Cases  pboic  Othis  States, 

See  24  Cent.  Dio.  Fraud.  Codt.  ||  789- 
795. 

See,  also.  20  Cyc.  pp.  748-750. 


(G)  EVIDENCE. 

Communications  between  husband  and  wife. 

see  WrrRBSSBS,  {  190. 
Competency  of  witnesses,  see  WmnssES,  f  83. 
Offer  of  proof,  see  Tual,  {  48. 

fi  270.  F*«samptions     and     Imrdem  of 
proof. 

For  Cases  frou  Otukb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  H  T9&- 
821. 

See,  also,  20  Cyc.  pp.  730-763. 

(271.  lasenenO. 

[a]  A  creditor  wlio  assails  a  conveyance  of 
his  debtor  for  fraud  must  show  it.  It  cannot  l>e 
presumed.— (Snp.  1855)  Stewart  v.  English,  6 
Ind.  176;  (1873)  Farmer  v.  Calvert,  44  Ind. 
209;  (1876)  Morgon  v.  Olvey,  53  Ind.  6;  {1SS4> 
Pennington  v.  Flock,  93  Ind.  378. 

[b]  The  presumption  of  fraud  arising  from 
continued  possession  by  the  vendor  is  rebutted 
by  proof  of  payment  of  a  valuable  considera- 
tion.—(Sup.  1857)  BIystone  v.  Bui^ett,  10  Ind. 
28,  68  Am.  Dec.  658;  (Sup.  1881)  Bose  T. 
Colter,  76  Ind.  580. 

[c]    (Snp.  1876) 

Under  1  Gav.  &  II.  St.  p.  3."»3.  $  21,  pro- 
viding that  the  question  of  fraudulent  intent 
shall  be  deemed  a  question  of  fact,  and  that  no 
conveyance  or  charge  shall  be  adjudged  fraud- 
ulent as  against  creditors  or  pun-hasers  solely 
on  the  ground  that  it  was  not  founded  on  a  val- 
uable consideration,  the  burden  is  on  the  at- 
tacking creditor  to  show,  not  only  want  of  con- 
sideration, but  other  facts  or  circumstances 
sufficient  to  make  out  his  case. — Pence  v. 
Croan,  51  Ind.  330. 

[d]  The  burden  of  proving  that  a  conveyance 
was  fraudulent  as  to  creditors  rests  on  the  par- 
ty seeking  to  set  it  aside.— (Sup.  1880)  Lace  v. 
Sboff,  70  Ind.  152;  (1831)  KIcLaoghlin  v. 
Ward,  77  Ind.  383;  (1881)  Studabaker  v.  Lan- 
gard,  79  Ind.  320;  (1884)  Andrews  v.  Flana- 
gan, 84  Ind.  383;  (ISSS)  Hcaton  r.  Shauklin, 
18  N.  E.  172,  115  Ind.  595. 

[e]  (Snp.  18S2) 

In  a  suit  to  set  aside  a  deed  as  in  fraud 
of  creditors,  an  answer  by  the  grantee  alleging 
that  the  property  was  purchased  by  the  gran- 
tor with  the  grantee's  money,  and  that  the 
former  took  the  title  in  his  name  without  the 
iatter's  consent,  and  that  he  made  the  convey- 
ance merely  to  discharge  bis  trust,  states  mat- 
ters provable  under  the  general  denial;  and  the 
burden  of  proving  the  issue  of  fraud  remains 
upon  plaintiff.— Bishop  v.  State  ex  rel.  Lord, 
83  Ind.  07. 

[f]  (Sup.  1S95) 
A  presumption  of  fraud  does  not  depend 
on  the  amount  of  the  debt,  extent  of  the  prop- 
erty, or  circumstaaces  of  tlie  party. — Gable  v. 
Columbus  Cigar  Co..  38  N.  E.  474,  140  Ind. 
5fi3. 
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M  (Sap.  1895) 
^Theie,  in  ft  suit  to  aet  adde  a  firaodident 
ronTeymnce,  the  complatot  allied  that  at  the 
beginniag  of  the  action  complainant's  debts 
were  due  and  unpaid,  and  there  was  no  answer 
of  paj-ment,  the  burden  was  on  defendants  to 
proTe  payment  had  been  made. — Pierce  t.  How- 
cr,  42  N.  E.  228,  142  Ind.  626. 

[h]    (Sap.  18S9) 

Fraud  is  never  presumed,  but  must  be 
proTen  by  clear  and  satisfactory  eridence,  and 
will  not  be  imputed  when  the  facts  from  which 
it  is  supposed  to  arise  are  consisteot  with  hon- 
est intentions.— American  Tarnish  Co.  T.  Reed, 
55  N.  E.  224,  1S4  Ind.  8& 

In  an  action  to  set  aside  a  transfer  of  per- 
sonal property  as  fraudulent  as  to  creditors, 
the  burden  of  proof  is  on  plaintifE  to  show  that 
defendant  sold  the  property  with  a  fraudulent 
intent,  and  that  the  transferee  paid  no  consid- 
eration therefor,  or,  if  he  paid  a  valuable  con- 
sideration therefor,  that  he  purchased  with 
knowledge  of  the  fraudulent  intent  of  defend- 
ant—Id. 

[I]  (S«p.lW7) 

Since  the  law  presumes  that  a  resident 
householder  will  avail  himself  of  his  right  to 
claim  an  exemption,  where  it  is  made  to  ap- 
prar  in  an  action  to  set  aside  an  alleged  fraud- 
ulent conveyance  that  the  debtor  was  a  resi- 
dent householder  of  the  state,  and  that  all  the 
property  owned  by  him  at  the  time  of  the  trans- 
fer in  question  did  not  exceed  $6p0  In  value, 
the  transfer  will  not  be  set  aside. — Stark  v. 
Umb,  167  Ind.  612,  78  N.  B.  668»  79  N.  E. 

m. 

Fob  Cases  from  Oitieb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  Sf  796- 
780.  821. 

See,  also,  20  Cyc.  p.  750;  note,  119  Am. 
St  Rep.  65a 

I X72.  ImsolTancr. 

Presumptions  as  to  continuance  of  filct,  see 
Evidence,  {  67. 

W  (Snp.lSS3> 
In  an  action  to  set  aside  an  alleged  fraud- 
olest  conveyance,  the  burden  of  proof  is  on 
plaintiff  to  show  that  the  debtor  did  not  retaiu 
eaougb  property  in  his  hands  to  satisfy  all  bis 
debts.- Ilogan  r.  Robinson,  94  Ind.  138. 

tb]  (Sap.  18W) 
In  an  action  by  a  Judgment  creditor  to 
set  aside  a  prior  voluntary  conveyance  by  the 
debtor  as  in  fraud  Of  creditors,  the  fact  that 
the  debtor  was  insolvent  at  the  tiine  the  judg- 
ment was  rendered  rarriea  with  it  no  presnmp. 
tion  that  the  insolvency  extended  back  to  the 
thne  the  conveyance  was  made;  but  the  bur- 
den remains  on  the  creditor  to  show  the  debt- 
or's insolvency  at  the  time  of  the  conveyonce.— 
Nerers  v.  Hack.  138  Ind.  260,  37  N.  E.  791, 
46  Am.  St.  Rep.  380. 


Fob  Cases  prou  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  S  801. 
See,  also,  20  Cyc  p.  757. 

8  273.  —  Intent  of  grantor  in  ■enaral. 

[a]  <Snp.  1895) 

Rev.  St.  1881,  S  4924  (Rev.  St.  1894,  fi 
6649),  providing  that  the  question  of  fraudulent 
intent  shall  be  deemed  a  question  of  fact,  menns 
that  fraud  cannot  be  presumed  as  matter  of  law, 
but  may  be  inferred  from  facts  or  circumstances 
proven.— Personette  v.  CronkWte,  140  Ind.  586, 

40  N.  E.  50. 

In  an  action  to  set  aside  a  conveyance  of 
real  estate  as  fraudulent,  the  grantor  must  be 
charged  with  the  probable  and  necessary  con- 
sequences of  his  act,  and  the  result  of  his  fraud 
must  be  attributed  to  him,  notwithstanding  his 
claim  and  statement  that  he  did  not  intend 
that  the  conveyance  should  operate  as  a  fraud 
upon  his  creditors.— Id. 

[b]  (Snp.  1899) 

Under  Homer's  Rev.  St.  1897,  S  4921, 
which  provides  that,  in  all  actions  to  set  aside 
transfers  of  property  as  being  fraudulent  as  to 
creditors,  the  question  of  fraudulent  intent  shall 
be  a  question  of  fact  for  the  jury,  and  that  a 
transfer  shall  not  be  adjudged  fraudulent  mere- 
\y  on  the  ground  that  it  wag  not  founded  on  a 
valuable  coDsideration,  in  an  action  to  set  aside 
an  alleged  fraudulent  transfer  of  property  fraud 
cannot  be  presumed,  buti  must  be  proven. — 
American  Varnish  Co.  v.  Reed,  05  N.  E.  224, 
164  Ind.  Sa 

[C]    (8«p.  1907) 

In  an  action  to  set  Aside  a  conveyance  as 
fraudulent,  plaintiff  must  prove  facts  which  ei- 
ther directly  or  by  inference  show  that  sudi 
conveyance  was  made  with  a  fraudulent  intent 
-Stark  V.  Lamb,  167  Ind.  642,  78  N.  El  668,  79 
N.  E.  895. 

[d]     (App.  1908) 

An  assignpe  for  the  benefit  of  creditors  at- 
tacking a  mortgage  as  within  Bums'  Ann.  St. 
1901,  §  i'A'AG.  miikiDs  all  conveyances  of  person- 
alty in  trust  for  tlie  use  of  the  person  making 
the  same  void  as  to  creditors,  has  the  burden 
to  establish  as  a  fact  that  the  mortgage  was  a 
conveyance  in  trust  for  mortgagors'  use,  the 
presumption  being  that  the  mortgage  was  not 
fraudulent  as  to  creditors. — Hamrick  T.  Hoover, 

41  Ind.  App.  411,  84  X.  E.  28. 

Where  there  is  no  finding  that  a  mortgagee 
held  the  mortgaged  property  in  trust  for  the 
mortgagors*  benefit,  or  that  the  mortgagors  sold 
any  of  the  property  and  ai^Ued  the  proceeds 
to  their  own  use,  or  of  any  arrangement  or 
secret  agreement  between  the  parties  relative  to 
the  proceeds  of  the  sale  of  any  of  the  mortgaged 
property,  or  that  the  assignee  for  the  benefit  of 
creditors  was  not  in  possession  of  all  the  prop- 
erty originally  mortgaged,  the  presumption  of  a 
good  faith  mortgage,  valid  as  to  creditors,  is  not 
overcome  so  as  to  render  the  mortgage  void 
within  Bums*  Ann.  St  1001,  {  6646.  making  all 
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coBTeyancea  of  persooaltr  in  tivst  for  the  use 
the  person  making  the  same  void  as  against 
creditors,  notwithstanding  a  finding  "tliat  there 
has  never  been  any  arrangement  or  agreement 
between  the  mortgagors  and  mortgagees  whereby 
the  proceeds  of  sales  of  the  mortgaged  property 
should  be  applied  in  payment  of  the  mortgage 
debt,  and  that  (mortgagee)  had  no  Imowledge, 
nor  does  he  now  have,  as  to  how  the  proceeds 
were  applied,"  and  the  conclusion  of  law  of  a 
valid  mortgage  must  be  sustained.— Id. 

Foa  Cabeb  fbou  Otiieb  States, 

See  24  Cent.  Dig.  Fraud.  Conr.  |  803. 

}  277.    CoBsldwmtloB. 

[a]  (Sap.  1882) 
Mere  proof  of  want  of  a  ralaable  consider- 
ation will  not  shift  the  burden  of  proof  from 
a  creditor  attacking  bis  debtor's  conveyance  as 
fraudulent— Bishop  v.  State  ex  rel.  Lord,  83 
Ind.  67. 

Cb]    (Sap.  1896) 

Where  a  husband  conveyed  lands  to  his 
wife,  but  it  appeared  that  she  held  no  note  or 
other  written  contract  for  the  11,000  that  she 
claimed  the  husband  owed  her,  the  burden  was 
on  her  to  establish  the  good  faith  of  the  pur- 
ciiase. — Gable  t.  Columbus  Ciga^  Company,  38 
N.  E.  474,  140  Ind.  563. 

For  Cases  fbou  Otubb  States, 

See  24  Cent.  Dia.  Fraud.  Conv.  {S  709, 
809-814. 

See,  also,  20  Cyc.  p.  758;  note,  56  L.  R. 
A.  823. 

i  278.    RelatioM  between  parties. 

[a]  (8DP.1S91) 

Tbt  burden  of  proof,  upon  one  attacking 
a  conveyance  by  au  insolvent  on  the  ground 
that  it  is  fraudulent,  Is  not  removed  by  the  fact 
that  the  grantee  therein  was  the  insolvent's 
father.— Rockland  Co.  t.  SummervlUe,  139  Ind, 
Gl)5,  39  N.  E.  307. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Fraud.  Conr.  H  801, 
802. 

See,  also,  20  Cyc.  pp.  753,  754, 

S28X.    BeteatloB  of  peaaession. 

Rebuttal  of  presumptions,  see  ante,  i  271. 

[a]  (Sup.  1866) 

Under  the  act  for  the  prevention  of  frauds 
and  perjuries  (1  Gav.  &  II.  St.  p.  351,  §  8),  the 
retention  of  possession  by  the  vendor  of  chat- 
tels casts  on  the  party  who  would  sustain  the 
sale  the  burden  of  rebutting  the  presumption  of 
fraud.— Kane  v,  Drake,  27  Ind.  29. 

[b]  (Sap.USl) 

In  a  contest  with  creditors  who  seek  to 
set  aside  as  fraudulent  a  sale  by  the  debtor, 
which  was  not  followed  by  a  change  of  posses- 
sion, the  burden  of  showing  good  faith  is  on  the 
grantee.— Rose  v.  Colter,  76  Ind.  590. 


Fob  Cases  fbou  Otueb  States, 

Bee  24  Cent.  Dig.  Fraud.  Conr.  H  SOO. 
816. 

See,  also,  20  Cyc  p.  762. 
§285.  AdmissiblUty. 

Admissions  as  evidence,  see  Evidence,  §1  20-1, 
215,  230. 

Admissions  by  conspirators  as  evidence  against 
co-conspirators,  see  Evidence,  §  253. 

Admissions  by  conspirators  as  evidence  against 
co-conspirators,  preliminary  proof  of  con- 
spiracy, see  Evidence,  {  260. 

Evidence  of  similar  &u;t8  and  transactions,  see 
Evidence,  §  135. 

Hearsay  evidence,  see  Evidence,  |  317. 

Relevancy  of  evidence  to  show  character  of 
grantor,  see  Evidence,  S  106. 

Self-serving  declarations,  see  Evidence,  {  271. 

Fob  Cases  fbou  OrnEs  States, 

See  24  Cent.  Dig.  Fraud.  Conr.  U  822- 

866. 

See.  also,  20  C^c.  pp.  704-7^;   mtb,  42 

Am.  Dec.  631. 

8  286.    In  general. 

[a]  (Sep.  1829) 

A.  obtained  judgment  on  a  note  against  6., 
and  purchased  at  the  sheriff's  sale,  under  the 
judgment,  a  tract  of  land  which  B.,  after  the 
date  of  the  note,  and  before  the  judgment,  Iiad 
conveyed  to  G.  A.  brought  an  action  of  eject- 
ment for  the  land  against  C-,  and  the  Question 
was  whether  B.'s  deed  to  C.  was  fraudulent  and 
void  as  to  A.  Beld,  that  the  note  on  which  the 
judgment  was  rendered  was  admissible  to  show 
the  existence  of  the  debt  before  the  date  of  the 
d<^d. — Doe  ex  dem.  Ilclm  v.  Newland,  2  Blaclcf. 
233. 

[b]  (Sup.  1837) 

Where  property  is  sold  by  an  absolute  bill 
of  sale,  but  possession  thereof  remains  with 
the  vendor,  parol  evidence  is  admissible  to  ex- 
plain his  possession.— Foley  v.  Knight,  4  BlackL 
420. 

[c]  (Sup.  1568) 

In  a  suit  to  set  aside  a  conveyance  from 
husband  to  wife  as  fraudulent  and  void  as  to 
creditors,  evidence  of  the  indebtedness  and  in- 
solvency of  the  husband  at  the  time  of  the  con- 
veyance is  admissible. — Frank  t.  Kesaler,  30 
Ind.  a 

Id]     (Sop.  18SI) 

In  a  suit  to  set  aside  an  alleged  fraudulent 
conveyance  by  a  debtor  to  his  wife,  the  record 
of  a  suit  against  such  debtor  on  a  breach  of 
warranty  was  admissible  as  tending  to  show 
the  circumstances  of  the  debtor  at  the  time, 
though  the  eviction  did  not  occur  until  after  the 
date  of  the  fraudulent  deed.— Jennings  t.  IIow> 
ard,  80  Ind.  214. 

[e]    (Sap.  1887) 

In  a  suit  to  set  aside  a  fraudulent  convey- 
nnce.  the  plaintiff  is  not  contined  to  one  trans- 
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actioD  between  the  grantor  and  grantee,  but 
may  p|»ve  the  general  course  of  buainesa  be- 
tween the  grantor  and  grantee.— Hunsinger  v. 
Hofer.  110  Ind.  390,  11  N.  E.  463- 

Th«  transcript  of  the  judgment  recovered 
against  the  grantor  is  properly  admitted  in  evt* 
dence^  not  to  bind  the  grantee,  bat  to  establi^ 
the  cTeditorriiip  of  the  plaintiff^Id. 

in  (S«P'  188S) 
In  a  suit  to  enforce  a  secret  agreement  for 
the  retnm  of  bank  stock  assigned  and  trans- 
ferred on  the  books  of  the  bank,  creditors  of  the 
aaeignee  may  properly  prove  when  their  claims 
accrued,  and  that  credit  was  given  deceased  on 
the  faith  that  he  owned  the  stock  assigned.— 
HiiBCh  V.  Norton,  115  Ind.  341,  17  N.  E.  G12. 

The  declarations  of  deceased  are  competent 
to  prove  ihia  indebtedness,  and  to  prove  that 
credit  was  given  him  on  the  faith  of  his  own- 
ership of  stock  aasigned  to  him  with  a  secret 
tmst  in  favor  of  the  assignor.— Id. 

Ul    (Sap.  ISM) 

In  replevin  by  a  wife  against  an  officer 
for  a  horse  taken  under  execution  against  her 
basband,  in  support  of  the  theory  of  the  de- 
fense that  whatever  title  she  had  was  through 
him,  and  in  fraud  of  his  creditors,  evidence 
i>  relevant  that  before  and  at  the  time  of  the 
levy  the  horse  was  kept  In  a  stable  wbich  the 
bosband  controlled  as  tenant,  and  that  he  paid 
tite  rent,  and  took  receipts  in  his  own  name.— 
Laird  v.  Davidson.  324  Ind.  412.  25  N.  Bi  7. 

A  contract  tending ,  to  show  that  the 
rendor  was  in  possession  of  the  premises,  nn- 
da  his  own  lease,  at  the  time  of  the  alleged 
fmndnlent  transfer,  is  admlsrible,  as,  in  the  ab- 
seoce  of  explanation  as  to  why  no  change  in 
the  lessee  was  made  at  that  time,  it  tends  to 
dww  that  there  was  no  change  in  possesion  of 
the  goods  daimed  to  have  been  sold.— Benjamin 
V.  UcElwaine-Richards  Co.,  10  Ind.  App.  70, 
37  N.  E.  302. 

Fob  Cases  from  Otbeb  Statu, 

See  24  Cent.  Dig.  Fraud.  Conv.  H  822- 

834.  868-800. 
See,  also,  20  Cye.  p.  704. 

1288.    InsoWency. 

[ft]  (Snp.  1876) 
Where  a  conveyonce  was  made  to  a  hus- 
band and  wife  jointly,  the  question  whether 
snch  conveyance  was  for  the  purpose  of  de- 
(randing  creditors  of  the  husband  should  be 
determined  by  the  amount  and  value  of  his 
pro[>erty  at  the  time  of  the  conveyance;  and 
the  fact  that,  at  that  time,  he  had  other  prop- 
erty, snfflcient  to  pay  bis  debts,  is  admissible 
ia  evidence.— McCounell  v.  Martin,  52  Ind.  434. 

[b]  r8«».l876) 

lA,an  action  by  a  judgment  creditor  to  set 
tride  a  deed  by  deceased  as  fraudulent,  on  the 
issne  of  decease's  insolvency  the  tax  book  and 


the  inventory  of  deceased's  estate  are  admissi- 
ble in  evidence.— Cravens  v.  Duncan,  55  Ind. 
347. 

[c]  (8d».  1888) 

On  an  issue  as  to  the  insolvency  of  a  debt- 
or, a  tax  list  returned  by  him  to  the  assessor, 
under  oath,  about  two  months  before  the  com- 
mencement of  the  action,  while  not  competent 
as  original  evidence.  Is  admissible  against  the 
debtor  to  show  the  particular  articles  of  per- 
sonalty or  items  of  credits  claimed  by  him  at 
the  time  such  list  was  returned,  and  also  to  Im- 
peach his  testimony.— Towns  T.  Smith,  115  Ind. 
480,  10  N.  E.  811. 

[d]  (Sup.  1889) 

In  an  action  by  a  wife  against  her  hus- 
band's creditor  to  quiet  her  title  to  land  con- 
veyed to  her,  the  consideration  having  been  paid 
by  her,  a  letter  written  by  the  husband  to  a 
third  person,  enumerating  certain  debts  whicu 
were  not  shown  to  he  subsistiDg  daims  against 
him  at  the  time  the  conveyance  in  question  was 
made,  is  not  admissible  on  the  issue  of  bia  sol- 
vency at  the  date  of  such  conveyance.— Jones  v. 
Snyder,  117  Ind.  229.  20  N.  E.  140. 

Fob  Cases  raoif  Otheb  States. 

See  24  Ce:vt.  Dig.  Fraud.  Conv.  fi  830, 
837. 

See,  also,  20  Cyc.  p.  775. 

§  289.           Inteat  of  snurtorw 

[a]  (Sap.  1S17) 
In  an  action  by  a  judgment  creditor  to  set 
aride  an  alleged  fraudulent  conveyance  by  his 
debtor,  evidence  that  the  conveyance  was  made 
[tending  the  action  in  which  the  judgment  was 
rendered  Is  admissible  as  tending  to  prove  the 
fraud.— Evans  v.  Hamilton,  50  Ind.  34. 

Cb]    (8«p.  1883) 

Where  the  issue  is  as  to  the  intent  of  a 
husband  in  procuring  a  conveyance  to  be  made 
to  his  wife,  be  may  testify  that  he  had  no  in- 
tention of  defrauding  bis  creditors.— Sedgwick 
V.  Tucker,  90  Ind.  271. 

Fob  Cases  fbou  Otiieb  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  H  S3S, 
840-84& 

I  800.  — —  Natan  and  rircamstaaees  of 
traBsactlon. 

Ia]  (Svp.  1871) 
On  the  trial  of  an  action  to  set  aside  a 
fraudulent  conveyance,  it  Is  proper  that  the 
plaintiff  should  introduce  evidence  to  prove  who 
paid  the  purchase  money,  bow  it  was  paid,  and 
who  were  concerned  in  having  the  deed  made, 
and  to  Identll^  the  deed  with  the  transaction.— 
Rhodes  T.  Green,  30  Ind.  7. 

Fob  Cases  fbou  Othee  States, 

See  24  Cent.  Dio.  Fraud.  Conv.  SS  S30, 
839. 

See,  also,  20  Cyc.  p.  772. 
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i  291.    OmuldemUoB. 

[a]  (s«p.  uH) 

An  owner  of  land,  worth  |2,500,  conveyed 
it  to  plaintiff  in  payment  of  a  debt  owing  to  the 
tatter's  brother.  A  judgment  creditor  of  the 
brother,  claiming  that  the  Umd  had  been  con- 
veyed to  plaintiff  In  fraud  of  the  brother's  cred- 
itors, had  the  land  sold  in  satisfaction  of  the 
judgment,  and  defendant  became  the  purchaser. 
I'lafntiff  then  brought  an  action  to  quiet  title, 
Tiaiming  that  the  conveyance  to  him  had  been 
made  in  entire  good  faith,  and  that,  as  part 
of  the  same  transaction,  be  had  agreed  to  can- 
cel a  debt  of  $6u0  which  his  brother  owed  him. 
and  that,  in  addition,  he  had  assumed  the  pay- 
ment of  other  debts  of  his  brother,  not  includ- 
ing the  judgment  debt,  aggrefcatiog  a  sum  equal 
to  the  value  of  the  land.  The  original  land- 
owner was  examined  by  deposition,  and  his  tes- 
timony substantially  supported  plaintiff's  con- 
tention. Held,  that  at  the  trial  it  was  error  to 
suppress  a  part  of  the  depo^tioa  in  which  the 
landowner  testified  as  to  the  assumption  of  the 
brother's  debts  by  plaintiff,  as  the  effect  of  such 
Buppressitm  was  to  make  it  appear  that  the 
land,  worth  $2,500,  had  been  conveyed  to  plain- 
tiff in  consideration  of  a  debt  of  |650  owing  to 
him  by  his  brother.— McCormick  v.  Smith,  127 
Ind.  230,  26  K.  B.  825. 

[b]  (SBP.UH) 

To  prove  consideration,  the  grantee  Is  not 
confined  to  proof  of  sudi  of  his  transactions 
with  the  grantor  as  occurred  in  the  presence  of 
the  attackitMT  creditors.— Fleming  v.  Yost,  j37 
Ind.  05,  3G  N.  E.  705. 

Where  the  consideration  Is  denied,  the 
grantee's  entries  against  the  grantor  on  his 
books  are  competent,  as  res  gestae,  to  corrob- 
orate the  grantee's  assertion  that  the  considera- 
tion was  made  up  from  such  charges.— Id. 

[c]  (Sap.  1898) 

Evidence  of  the  value  of  notes  given  by  a 
grantee  to  his  grantor  for  property  conveyed  is 
not  admissible  In  an  action  to  set  aside  the 
conveyance  because  of  the  insotvency  of  the 
gnmtor.— Vansickle  v.  Shenk,  50  N.  B;  381.  ISO 
Ind.  413. 

Fob  Gases  fbou  Other  States, 

See  24  Gent.  Dig.  Fraud.  Gonv.  H 

See,  also,  20  Cyc.  pp.  776-779. 

f  892.    Knowledse    mnd    intwat  of 

grantee. 

[a]    (Snp.  ISST) 

In  a  suit  by  a  person  who  had  recovered 
judRment  in  an  action  for  the  seduction  of  hia 
wife,  to  set  aside  a  conveyance  made  by  the 
judgment  debtor  in  fraud  of  the  judgment,  evi- 
dence of  a  conversation  prior  to  the  commence- 
ment of  the  suit  between  plaintiff  and  the  gran- 
tee is  admisi^ble  to  show  knowledge  on  the  part 
of  the  grantee  of  the  improper  intimacy  of  the 
grantor  with  plaintiff's  wife,  and  consequent 
knowledge  of  plalntiflPs  claim  against  his  fu- 


ture grantor.— Hnnsinger  T.  Hofer,  110  Ind. 
300,  11  K.  B.  463. 

[b]    (App.  1891) 

Where  a  conveyance  Is  alleged  to  be  fraud- 
ulent towards  creditors,  the  grantee  may  testi- 
fy as  to  his  good  faith,  purpose,  and  intentioa. — 
Wilson  V.  Clark,  1  Ind.  App.  182,  27  N.  E.  310; 
South  Bend  Iron-Worln  Go.  v.  Doddleson,  27 
N.  E.  312. 

[Cl    <App.  1891) 

^Nlere  a  person  alleged  to  be  m  fraudulent 
vendee  claims  that  be  twught  the  goods  to  pre- 
vent their  sale  at  a  sacrifice  to  the  injury  of  the 
local  market,  it  is  proper  to  show  in  disproof  of 
his  claim  that  he  advertised  the  goods  for  sale 
at  a  sacrifice  as  a  bankrupt  stock.— Levi  t, 
Kraminer,  2  Ind.  App.  504,  28  N.  E.  1028. 

Fob  Casbs  frou  Other  States. 

Ser  24  Cent.  Dio.  Fraud.  Conr.  K  857- 
881. 

See,  also,  20  Cyc.  pp.  779-782. 

S  294.  Welskt  mmd  snflctanor. 

Fob  Cases  fbou  Otubb  States, 

See  24  Cent.  Dio.  Fraud.  Gonv.  IS  8G7- 

008. 

See,  also,  20  Cyc  pp.  784-801. 

3  295.    In  senernL 

(a]  (Snp.  1846) 

On  a  bill  aficainst  a  grantor  and  his  in£ant 
children  to  subject  land  in  payment  of  the 
claimant's  claim,  which  the  grantor  had  caused 
to  be  conveyed  to  his  children  in  fraud  of  his 
creditors,  the  father  confessed  the  bill.  Held, 
that  the  decree  for  the  complainant  on  no  other 
evidence  than  the  father's  answer  was  errone- 
ous.—Shirley  V.  Shields,  S  Blackf.  27a 

[b]  (Svp.  U56) 

Where,  on  a  creditor's  bill  to  set  aride  a 
conveyance  alleged  to  have  been  fraudulently 
made,  the  testimony  of  a  witness  to  the  fraud 
in  the  vendee  proved  by  his  own  testimony  to 
be  implicated  as  a  participant  In  the  fraud, 
ought  to  be  strongly  corroborated  to  authorize 
a  decree  on  it  against  the  defendant's  answer 
under  oath.— Kittering  t.  Parker,  8  Ind.  44. 

Bill  by  creditors  to  set  aside  a  conveyance 
as  fraudulent.  One  witness  only  testified  to 
fraud  in  the  vendee,  and  he  was  implicated,  by 
his  own  testimony,  in  the  fraud.  Bill  dismistted. 
-Id. 

[cl  Fraud  may  be  established  as  well  by  cir- 
cumstantial, as  by  direct,  evidence.— <Sup.  1873) 
Fanner  v.  Calvert,  44  Ind.  209;  (18SS)  Heaton 
V.  Sbanklin,  116  Ind.  505,  18  N.  E.  172. 

[d]     (Snp.  1876) 

In  an  action  to  set  aside  a  coovej'ance  nt 
land  by  a  husband  to  himself  and  wife  with 
the  riRht  of  survivorship,  there  was  |viden(» 
that  the  plaintiff  recovered  judgment  against 
the  husband.  Two  witnesses  testified  about  a 
deed,  but  the  parties  to  the  deed  were  not  fully 
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named.  What  d*ed  they  wore  testifying  about 
was  not  meDtioned.  No  description  of  the  prop- 
erty was  given,  nor  whose  money  paid  for  it. 
No  deed  was  introdnced  in  evidence,  nor  the 
record  of  the  deed  nor  their  absence  accounted 
for.  Held,  insufficient  to  sustain  a  verdict  in 
faror  of  the  plaintiff.— Wilda  t.  Bogan,  55  Ind. 
331. 

M    (Sbp.  MO) 

Id  a  siut  to  Bet  aside  a  fraudulent  con- 
veyance,  a  charge  that  a  badge  of  fraud  is  a 
fact  calculated  to  thronr  sospiciott  upon  a  trans- 
action, that  its  only  effect  in  general  is  to  re- 
quire proof  of  the  good  foith  of  the  parties 
thereto,  that  it  is  not  conclusive  of  fraud,  but 
amvij  an  inference  drawn  by  experience  from 
the  cuatomar>'  conduct  of  men,  and  that  it  is 
open  to  any  reasonable  and  tsAr  interpretation, 
is  subetantially  correct— Sherman  t.  Hogland, 
73  Ind  472. 

(fl    (Sop.  imi 

In  an  action  to  set  aside  a  deed  as  fraudu- 
lent, an  instruction  that,  if  the  circumstances 
Doexplained  clearly  indicate  that  the  transac- 
tion is  fraudulent,  they  are  sufficient,  is  not  er- 
ror.—Wright  V.  Nipple,  82  Ind.  310. 

[tl  (Sap.  1890) 
In  a  controversy  between  a  wife  and  the 
creditors  of  the  husliand,  she  is  bound  to  es- 
tablish the  facts  of  whidi  she  has  the  burden  of 
proof  by  a  preponderance  of  testimony  only; 
and  an  instruction  is  properly  refused  that, 
to  show  that  he  acted  as  her  agent  in  the  pur- 
chase of  a  stock  of  goods,  "and  in  conducting 'the 
business,  "the  evidence  must  be  clear  and  sat- 
isfactory, and  sufficiently  strong  to  remove  the 
equivocal  character  in  which  she  is  placed  by 
reason  of  her  relation  of  wife." — Laird  v.  Da- 
vidson, 124  Ind.  412.  25  N.  &  T,  distinguishing 
Bowell  T.  Klein  aSTS)  44  Tod.  291. 

[b]  (Svp.  1907) 
In  a  suit  to  set  aside  an  alleged  fraudu- 
lent conveyance,  a  prima  facie  case  is  made 
out  by  proof  that  the  conveyance  was  voluntary 
and  without  consideration,  or  that  it  was  made 
with  a  fraudulent  intent  to  hinder,  delay,  cheat, 
or  defraud  the  creditors  of  the  grantor,  and 
was  accepted  by  the  grantee  with  knowledge 
of  its  fraudulent  character.— Stark  v.  Lamb,  167 
Ind.  642,  7&  N.  B.  66S,  79  N.  E.  893. 

Fob  Cases  fboh  Otheb  States. 

See  24  Cent.  Dia.  Fraud.  Conv.  %%  867- 
875. 

See.  also,  20  Cyc  p.  784. 

M  (S«p.U88) 

The  debtor's  tax  list,  retamed  by  bint  two 
months  before  suit  commenced,  showed  no  pn^ 
crty  exempt  from  executiou.  He  testified  that 
he  had  a  large  amount  of  property  in  addition 
to  that  listed,  and  failed  to  show  any  reason 
for  the  discrepancy.   Held,  that  a  finding  that 


§  2119 

he  was  insolvent  was  warranted.— Towns  v. 
Smith.  115  Ind.  480,  16  N.  E.  811. 

Fob  Cases  tbom  Other  States, 

See  24  Cent.  Diq.  Fraud.  Conv.  i  891. 
See.  also,  20  Cyc.  p.  794. 

§  208.    Intent  of  grantor. 

[a]  Evidence  of  collusion  against  existing  cred- 
itors is  sufficient  evidence  of  fraud  against  sub- 
sequent creditors.— (Sup.  lSo9)  Bufling  v.  Til- 
ton,  12  Ind.  250;  (IStil)  Dart  v.  Stewart,  17 
Ind.  221. 

[b]    (App.  1901) 

Positive  evidence  is  not  neorssary  to  prove 
an  intent  to  defraud  creditors  by  a  conveyance 
of  property,  but  such  intent  mny  be  inferred 
from  facts  and  circumstances  proved. — De  Kuit- 
er  V.  De  Ruitcr,  62,  N.  E.  100,  28  Ind.  App. 
9,  91  Am.  St.  Itep.  107. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dio.  Fraud.  Conr.  B  S02- 
805. 

See,  also,  20  Cyc.  p.  799. 

1 299.  ^—  Nature  and  etrenmstanees  of 
traBSaotioa. 

fal  Evidence  considered,  and  held  sufficient  to 
show  a  conveyance  fraudulent  as  to  creditors. — 
(Sup.  1849)  Basye  v.  Daniel,  1  Ind.  378,  Smith, 
252;  (1881)  Strong  t.  Taylor  School  Tp.,  79 
Ind.  208. 

[b]  (Sop.  1879) 

Evidence  conddered,  and  held  Insufficient 
to  show  a  conveyance  fraudulent  as  to  creditors. 
—Evans  T.  Nealis,  60  Ind.  148. ' 

[c]  (§np.  1885) 

On  the  question  of  whether  a  conveyance 
to  a  bank  was  fraudulent  as  against  creditors, 
held,  that  evidence  that  large  quantities  of  prop- 
erty, consisting  of  town  lots,  a  sawmill,  and 
various  articles  of  personalty,  were  conveyed 
without  inventorj',  mensuremeat.  or  count,  in 
paymeut  of  a  debt  claimed  to  he  due  to  the 
bank,  and  that  at  the  time  of  the  conveyance 
the  debtor's  wife  held  in  trust  for  him  shares 
of  the  bank  stock  to  a  large  amount,  tended 
to  show  fraud,  and  to  make  it  improper  to 
disturb  a  finding  of  fraud.— Fitch  v.  First  Nat. 
Bank  of  Rising  Sun,  99  Ind.  443. 

[d]  (Sap.  1888} 

A  finding  of  fraud  in  a  transfer  of  a  stock 
of  goods  held  not  to  be  disturbed  where  a 
presumption  of  fraud  was  raised  by  noncompli- 
ance with  Rev.  St.  1881,  |  4911,  requiring  im- 
mediate delivery;  and,  although  the  validity 
of  the  debt  for  which  the  goods  are  trans- 
ferred was  proved,  and  the  fact  that  the  mort- 
gagee contesting  the  transfer  knew  of  it  when 
he  took  his  mortgage,  yet  the  evidence  showe<l 
that  no  inventory  of  the  goods  was  taken,  and 
no  itemized  estimate  of  the  value  made;  that 
a  lump  sum  was  agreed  upon,  which  was  about 
half  the  real  value  of  the  goods ;  that  no  credit 
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was  entered  by  the  transferee  therefor;  and 
that  the  bill  of  sale  giren  was  not  recorded  as 
it  should  have  been,  if  iotended  as  a  mort- 
gase^Seavey  t.  Walker,  108  Ind.  78,  0  N.  B. 
347. 

Fob  Cases  fbou  Other  States, 

See  24  Cent.  Dio.  Fraud.  Coqt.  |S  876- 
890. 

•See,  also,  20  Cyc.  pp.  788-702. 
1300.  Ooaaideratlon. 

That  lands  convered  to  a  wife  veie  paid 
for  with  her  husband's  money,  so  as  to  render 
the  conveyance  fraudulent  as  against  his  cred- 
itors, is  not  sufficiently  established  by  her  mere 
testimony  that  she  never  inherited  or  received 
any  property  by  gift  or  bequest,  aside  from  her 
father's  estate,  which  was  wholly  inadequate 
to  pay  the  consideration^Talkington  t.  Parish, 
80  Ind.  202. 

tb]  (8«p.U»i) 
In  an  action  by  a  creditor  to  set  aside  a 
deed  fnnn  the  debtor  to  his  son  on  the  ground 
that  it  was  without  consideration,  end  render- 
ed the  debtor  insolvent,  the  only  testimony  as 
to  consideration  was  that  of  the  debtor,  bis 
wife,  and  son,  who  all  testified  that  the  deed 
was  given  for  a  valuable  consideration.  Beld, 
that  the  fact  that  there  were  inconsistencies  and 
discrepancies  in  their  evidence  was  not  suffi- 
cient to  Justify  a  judgment  for  the  plaintiff, 
since  the  burden  was  on  him  to  show  that  the 
deed  was  without  consideration,— McConnell  t. 
Oitlsens'  State  Bank  of  Petersburgh,  130  Ind. 
127,  27  N.  E.  616. 

Fob  Cases  fbou  Ornia  States, 

Seb  2ii  Gent.  Dig.  Fraud.  Conv.  |i  806- 
003. 

See,  alao,  20  Cyc.  p.  79& 


(H)  DISCOVERT,  INJUNCTION,  AND 
RECEIVER. 

1304.  XaJvaetloB. 

Injunction  by  general  creditors  to  restrain  con- 
templated fraudulent  conveyance  by  debtor, 
see  ISJUKCTioN,  |  44. 

For  Cases  frou  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  K  910- 
916. 

See,  also,  20  Cyc.  pp.  82S-S31. 

I  305.  Appo^tment  of  reoaiver. 

Condition  of  cause  as  affecting  appointment  of 
receiver,  see  Receivers,  S  5. 

For  Cases  frou  Other  States, 

See  24  Cent.  Diq.  Fraud.  Conv.  ||  917- 
019. 

See,  also,  20  Cyc.  pp.  831-S33. 


a)  TRIAI4. 

Dismissal  of  part  of  cause  of  action,  see  Dis- 
missal AND  Nonsuit,  {  3. 

Qrounds  for  objection  to  dismissal  of  acti<Mi, 
see  Dismissal  and  Nonsuit,  |  19. 

Right  to  trial  by  jury,  see  Jury,  Si  13,  14,  18. 

Statutory  new  trial,  see  New  Trial,  |  178. 

Submission  of  issue  to  jury,  see  Equity,  |  37S. 

8  308.  Qnestiona  for  Jnrr. 

Instructions  invading  province  of  jnry,  see 
Trial,  {  104. 

[m]    (Sap.  1853) 
Whether  a  deed  made  upon  a  valuable  con- 
sideration  is  fraudulent  or  not  is,  under  Rev. 
St.  1843,  a  question  of  fact,  and  not  of  law.— 
Hubbs  V.  Bancroft,  4  Ind.  388. 

[b]  Where  the  fraudulent  intent  in  making  a 
transfer  of  a  debtor's  property  is  to  be  deter- 
mined by  evidence  collateral  to  the  writing 
such  question  is  determinable  alone  by  the  jury. 
—(Sup.  1855)  Stewart  v.  English,  6  Ind.  176; 
(1835)  Church  v.  Drummond,  7  Ind.  17 ;  (1872) 
Parton  v.  Yates,  41  Ind.  456 ;  (1875)  Pence  v. 
Croan,  51  Ind.  336;  (1879)  Hardy  v.  Mitchell, 
67  Ind.  485;  a880)  Goff  v.  Rogers,  71  Ind. 
450;  (1882)  Bishop  v.  State  ex  rel.  Lord,  83 
Ind.  67:  (1882)  Jarvls  v.  Banta,  83  Ind.  528; 
(1889)  Citizens'  Bank  T.  Bolen,  m  Ind.  801, 
23  N.  E.  146. 

[c]  (Snp.  1860) 

The  question  of  Intent  in  the  case  of  an 
alleged  fraudulent  conveyance  of  property  by 
a  husband  to  a  wife  Is  one  of  fact  for  the  jury. 
— Holman  t.  Martin,  12  Ind.  653. 

[d]  (Snp.  1864) 

The  question  of  intent  to  defraud  creditors, 
based  on  the  grantor's  retention  of  property, 
where  there  is  any  evidence  of  good  faith  or 
consideration  to  repel  the  presumption  of  fraud, 
is  one  of  fact  for  the  jury. — Maple  v.  Burn- 
side,  22  Ind.  139. 

Whether  a  mortgage  is  given  with  a  fraud- 
ulent intent  is  under  the  statute  (1  Gav.  &  H. 
Rev.  St.  p.  353,  |  21)  a  question  of  Hct  for  the 
jury  to  determine. — Id. 

[e]  (Super.  1874) 

Wliether  a  mortgage  is  given  with  a  fraud- 
ulent intent  is  a  question  of  fact,  to  be  deter- 
mined by  the  court  or  jury  trying  the  cause.— 
O'Brien  v.  O'Brien,  WiU.  558. 

[f]  (Sap-  18T5) 

Under  1  Gav.  &  H.  Rev.  St.  p.  353,  |  21, 
providing  that  the  question  of  fraudulent  intent 
shall  be  deemed  a  question  of  fact,  the  question 
of  fraudulent  intent  in  making  conveyance  is 
not  one  of  legal  inference  or  presumption,  bat 
is  one  of  fact,  to  be  found  from  the  facts  and 
circumstances  in  the  case.— Pence  T.  Croan,  51 
Ind.  33G. 

[g]  (Sop.  1877) 

For  a  person  to  buy  a  title  bond  from 
another,  knowing  the  latter  is  indebted  by  jadg- 
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ment  to  a  third  pereoo,  is  not  necesBarily  fraud- 
alent  as  towards  the  creditor.  The  Question 
of  frandulect  intent  in  fact  is  for  the  Jnry.— 
Leasnre  v.  Cobum,  57  Ind.  274. 

[b]  (Snp.  1880) 
A  mortgage  is  not  nec-essarily  fraudulent 
because  executed  for  a  larger  sum  than  is  ac- 
taallf  due  from  the  mortgagor  to  the  mortgagee. 
If  the  amount  is  materially  larger  than  that 
dne,  this  is  merely  a  badge  of  fraud,  and  the 
question  of  fraud  is  one  of  fact  for  the  jury.— 
Goff  T.  Rogers,  71  Ind.  4S9. 

D]  (S«p.  issi) 
Under  1  Rev.  St.  18T6,  p.  606,  |  21,  pzQTld- 
Ing  thftt  whether  or  not  a  conTeyaoce  of  prop- 
erty diaU  be  deemed  fnndnlent  shall  be  a  ques- 
tion of  fact,  and  that  no  conveyance  or  charge 
■ball  be  adjudged  fraudulent  as  against  cred- 
itns  or  pnrchaBers  solely  on  the  ground  that  it 
was  not  foanded  on  a.  valuable  consideration, 
an  instruction  that  **H  defendant  executed  the 
conveyance  alleged  to  be  fraudnlent,  without 
any  valnable  or  good  consldentlon,  and  that, 
after  the  conveyance  thereof,  he  did  not  have  a 
sufficient  amonst  of  property  unincumbered, 
subject  to  execution,  to  pay  all  hfs  debts,  and 
that  he  waa  indebted  at  the  time  and  Is  in< 
debted  to  the  plaintiff,  as  alleged  In  the  com- 
plaint, then  yon  should  find  for  the  plaintiff," 
was  erroneous,  as  invading  the  province  of  the 
jury.— Wooters  v.  Osbom,  77  Ind.  613. 

IS]  (Bap.lSSl) 
In  view  of  1  Rev.  St.  1876,  p.  506  (Rev. 
St.  1881,  I  4924),  declaring  that  the  question 
of  frsoduleut  intent  shall  be  a  question  of  fact, 
it  was  held  that  the  cases  would  be  rare  in 
which  it  can  be  correctly  stated  that  a  chattel 
mortgage,  without  regard  to  extrinsic  facts,  is 
roid  00  its  face.— Lockwood  v.  Harding,  79 
Ind.  129. 

[k]  (B«p.  US2) 
A  recorded  mortgage  on  its  face  cannot  be 
declared  fraudulent  and  void  as  against  cred- 
iton,  but  the  fraud  la  a  question  for  the  jury 
under  1  Rev.  St  1876.  providing  that  the  ques- 
tion of  fraudulent  Intent  is  a  question  oC  fact. 
-SfcFadden  v.  Hopkins,  81  Ind.  450. 

[I]  (Sap.  1884) 
On  a  finding  that  a  husband  was  iodebtcd 
to  his  wife,  that  he  had  a  conveyance  made  to 
ber,  that  she  never  afterwards  claimed  the  debt, 
and  that  he  had  sufRcient  property  to  pay  all 
his  debts,  the  court  could  say,  as  a  matter  of 
law,  that  the  conveyance  was  not  fraudulent.— 
Seeor  v.  Souder,  95  Ind.  95. 

[m]   (Sap.  1691) 

Where  an  insolvent  debtor,  on  the  day 
before  making  an  assignment  for  benefit  of 
cieditors,  gives  mortgages  to  one  or  more  of  bis 
creditors,  the  question  of  the  bona  fides  of  the 
mortgages  is  one  of  fact  under  Rev.  St.  1881,  | 
4924,  providing  that  "the  question  of  fraudu- 
lent intent  in  all  cases  arising  under  the  provl- 
rions  of  this  act  [one  relating  to  fraudulent  con- 


veyances, etc.]  shall  be  deemed  a  question  of 
fact."— Camahan  v.  Schwab,  127  Ind.  507,  26 
N.  E.  67, 

[nj  (App.  1891) 
WTiere  a  debtor  conveyed  the  persona!  prop- 
erty used  in  his  business  to  one  of  big  creditors 
in  payment  of  his  debt,  and  the  creditor  left 
the  debtor  in  possession  under  an  agreement 
to  conduct  the  business  for  their  joint  benefit, 
the  question  whether  the  transfer  was  fraud- 
nlent is  one  of  fact.— South  Branch  Lumber 
Cow  T.  Steams,  2  Ind.  App.  7,  28  N.  E.  117. 

Fob  Cases  frou  Otheb  States. 

See  24  Cent.  Diq.  Freud.  Conv.  H  023- 
940. 

See,  also,  20  Cyc.  pp.  803-808. 
S  309.  ImatrvettoBS. 

Construction  and  effect  of  charge  as  a  whole, 

see  Tbial.  S  295. 
Instructions   invading  province  of  jury,  see 

Tbial,  S  194. 
Requests  for  Instructions,  aee  Tbial,  |  255. 

[a]  (SBP.18M) 

A  justice's  judgment  directed  that  a  cer- 
tain sum  should  be  collected  without  appraise- 
mmt.  At  the  suggestion  of  the  constable,  who 
held  the  execution  issued  on  the  judgment,  the 
debtor  Indorsed  on  it  hia  consent  that  the  con- 
stable should  sell  the  property  levied  on  with* 
out  appraisement,  which  was  done,  and  the  ex- 
ecution creditor  became  the  purchaser.  Held, 
that  an  instruction  that,  before  the  jury  could 
find  that  the  judgment,  execution,  and  sale 
thereon  were  fraudulent  so  as  to  confer  no  title 
on  the  purchaser  at  the  sale,  they  must  be 
satisfied  that  the  purchaser  confederated  with 
the  debtor  to  defraud  other  creditors  of  the 
debtor,  was  not  erroneous.— Slockwell  v.  Byrne, 
22  Ind.  6. 

[b]  (Sap.  1S81) 

In  a  suit  to  set  aside  a  fraudulent  convey- 
ance,  a  charge  that  a  conveyance  is  not  to  be 
deemed  fraudulent  solely  upon  the  ground  that 
it  was  made  without  consideration,  while  correct 
as  an  abstract  proposition,  was  properly  refused 
where  it  was  not  relevant  to  the  case  made  by 
the  evidence.— Sherman  v.  Hogland,  73  Ind.  472. 

While  the  fact  that  actions  are  pending 
against  a  vendor  Is  not  of  itself  sufficient  to 
overthrow  a  conveyance  by  him,  yet  such  fact 
is  proper  for  the  consideration  of  the  jury  in 
determining  the  question  of  fraud,  and  their  at- 
tention may  be  directed  to  it  accordingly  by  an 
instruction.— Id. 

[c]  (Sup.  1883) 

In  an  action  by  a  husband  and  wife  to  en- 
join the  sale  of  land  on  an  execution  against 
the  husband,  it  appeared  that  the  husband  in- 
herited the  land  from  his  father,  and  tbat  on 
partition  the  deed  was  made  to  the  plalntiifB 
jointly.  Held,  that  the  court  properly  charged 
tbat  the  controlling  question  was  whether  such 
deed  was  or  was  not  fraudulent  as  to  the  hus- 
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band's  creditors,  where  aucb  question  was  the 
ool;  really  datable  one.— Sedgwick  t.  Tucker, 
dO  lDd.  ,271. 

In  an  action  inToIving  the  qnestion  as  to 
whether  or  not  a  certain  deed  waa  fraadnlent  as 
to  creditors,  it  is  not  error  to  charge  In  ef- 
fect that  In  such  case  band  can  nerer  be  pre- 
sumed  as  an  existing  fact,  in  the  absence  of 
any  evidence  on  the  subject  to  which  the  charge 
of  fraud  has  reference. — Id. 

[d]     (Sap.  1881) 

Where,  in  an  action  to  set  aside  a  convey- 
ance as  fraudulent  against  a  creditor,  it  waa 
admitted  that  the  debtor  at  the  time  the  con- 
veyance was  made  did  not  have  any  property 
f^ubject  to  execution,  an  instruction  that  if  the 
debtor  conveyed  the  property  for  the  purpose 
of  defrauding  his  creditors,  and  the  grantee  ac- 
cepted it  for  such  parpose,  the  conveyance  was 
void  as  against  creditors,  was  not  erroneous  for 
failing  to  modify  it  by  adding  that  the  debtor 
must  have  had  no  other  property  subject  to 
execution.— Simpkitts  v.  Smith,  94  Ind.  470. 

In  a  BuiC  to  set  aside  a  conveyance  by  a 
debtor  to  his  wife  as  fraudulent  as  against  cred- 
itors, the  wife  claimed  tliat  her  father  gave  her 
land,  but  conveyed  it  to  Iter  husband,  who  sold 
It  and  purchased  land  from  a  third  person,  tak- 
ing the  deed  thereto  In  his  own  name,  and  sold 
that  land  and  obtained  the  premises  which  he 
conveyed  to  her.  HM,  that  an  iiutruction  that 
if  the  wife  and  husband  agreed  that  the  land 
claimed  to  have  been  given  ber  by  her  father 
should  be  sold  and  the  proceeds  Invested  in  land 
belonging  to  tiie  third  person  for  her,  and  if. 
in  pursuance  of  the  agreement,  she  joined  in  th^ 
conveyance  of  soeh  land,  and  the  proceeds  were 
invested  in  lands  belimging  to  the  third  person, 
and  the  title  thereto  was  taken  in  &e  name  of 
her  husband  without  ber  consent,  he  held  the 
lands  in  trust  for  her,  waa  properly  refnsed  be- 
cause it  was  immaterial  how  the  land  purchased 
from  the  third  person  was  held,  unless  such 
holding  was  connected  with  the  land  in  contro- 
versy.—Id. 

For  Cases  from  Other  States, 

See  24  Cent.  Dia.  Fraud.  Conv.  ${  941- 
958. 

See,  also,  20  Cyc.  pp.  809-813. 

S310.  Verdict  and  flndincs. 

la]     (Sup.  1878) 

Where,  in  an  action  by  an  execution  pur- 
chaser to  recover  possession  of  lands  fraudu- 
lently conveyed  by  the  judgment  debtor,  the 
jury  renders  a  special  verdict,  in  which  it  fails 
to  find  that  at  the  time  of  the  conveyance  the 
debtor  had  no  other  property  subject  to  execu- 
tion, such  purchaser  is  not  entitled  to  a  judg- 
ment on  the  verdict,  since  a  special  verdict 
must  find  all  the  facts  necessary  to  support  a 
judgment.— Holman  v.  Elliott,  65  Ind.  78. 

[b]    (Bap.  1881) 

Where  there  Is  no  request  for  a  special 
verdict  and  the  jury  "find  for  the  plaintififs." 


and  in  addition  thereto  find  the  amount  due 
each,  and  that  the  debtor's  conveyances  were 
fraudulent  and  void  as  against  them  and  oagbt 
to  be  set  aside,  such  verdict  can  only  be  re- 
garded as  a  general  finding  in  plaintififs  favor, 
and  there  is  no  ambiguity,  uncertainty,  or  re- 
pugnancy which  will  prevent  the  rendition  of  a 
proper  judgment  thereon,  or  render  it  necessary 
to  grant  a  venire  de  novo.— Strong  v.  Taylor 
School  Tp.,  79  Ind.  20& 

tc]     (Sap.  1SS2) 

Where  the  fact  Is  found  to  be  that  the 
debtor's  intention  in  making  a  conveyance  was 
to  insure  the  payment  of  as  much  of  his  in- 
debtedness as  possible,  there  Is  no  fraud:  and 
a  conclusion  of  law  that  such  a  conveyance  was 
fraudulent  is  a  non  sequitur.— Jarvis  t.  Banta. 
83  Ind.  528. 

[d]  (Sap.  1884)  . 
A  special  finding  of  facts  where  a  fraud- 
ulent transfer  is  alleged  need  not  find  an  in- 
tent to  defraud,  that  being  a  conclnsion  of  law 
from  the  facts  found.- Corbin  t.  Goddazd,  94 
Ind.  419. 

le]     (Sup.  1885) 

Answers  to  Interrogatories  are  inconsist- 
ent with  a  general  verdict  for  plaintiff,  in  a  suit 
to  set  aside  conveyances  aa  fraudulent,  where 
they  show  that  such  fraud  was  not  proved, 
as  a  general  verdict  implies  that  the  fraud  al- 
leged was  proved.— Jewett  v.  Meecb,  101  Ind. 
289. 

[f]  Where,  in  an  action  to  set  aside  a  convey- 
ance aa  fraudulent,  there  is  fi  special  finding 
of  fact,  the  Fraudulent  intent  must  be  found, 
or  the  conveyance  will  not  be  set  aside. — (Sup. 
1889)  Citizens*  Bank  v.  Bolen,  121  Ind.  301, 
23  N.  E.  146;  (1892)  Slckman  v.  Wllhelm,  130 
Ind.  480,  29  N.  E.  908. 

Isl    (Snp.  1890) 

In  a  suit  to  set  aside-a  chattel  mortgage  as 
fraudulent,  a  special  finding  by  the  conrt  which 
states  some  of  the  badges  of  fraud,  but  does 
not  state  as  an  ultimate  fact  that  there  was 
fraud,  will  not  sustain  a  judgment  for  plain- 
tiff.—Fletcher  T.  Martin,  128  Ind.  65,  25  N.  E. 
880. 

[h]  (Sap.  1891) 

In  an  action  to  set  aside  a  conveyance  al* 
leged  to  have  been  made  in  fraud  of  the  gran- 
tor's creditors,  where  the  court  made  special 
findings  of  facts,  and  stated  conclusions  of  law 
thereon,  a  failure  to  find  that  the  grantor  bad 
no  property  other  than  that  alleged  to  have 
been  fraudulently  conveyed,  out  of  which  the 
creditors'  claim  might  have  been  made  at  the 
time  of  the  conveyance  or  of  the  trial,  is  fatal 
to  a  judgment  in  the  creditors*  favor.- Hart- 
lepp  V.  Whiteiey,  129  Ind.  576,  131  Ind.  043, 
28  N.  B.  535,  31  X.  B.  203. 

[i]  (Snp.  1892) 

In  an  action  to  set  aside  a  franduent  con- 
veyance, a  special  verdict,  which  does  not  find 
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that  the  alleged  fraudulent  grantor  had  no 
property  subject  to  execution  at  the  time  of  the 
roDTeyance,  is  defective,  and  does  not  cure  the 
complaint  in  which  such  an  allegation  is  also 
wanting.— line  v.  State  ex  leL  Louder,  131  Ind. 
46S,  90  N.  E.  703. 

Ul  (8VP.1S92) 

Where  the  court  Snds  that  a  conveyance, 
at  the  time  it  was  made,  and  at  the  time  of 
the  trial,  operated  to  defraud  the  creditors 
of  tlie  grantor,  this  finding  will  be  construed  to 
tbat  the  grantor  was  insolvent  from  the 
date  of  the  conveyBnce  to  the  date  of  the  trial. 
-Crow  T.  Carver,  133  Ind.  260,  32  N.  EX  509. 

[k]  (9«».1892) 
Where,  in  an  action  to  set  aside  a  con- 
nrance  as  frandnlent  the  trial  court  makes  a 
^^Koal  finding  which  does  not  atate  fraud  as  an 
ultimate  fact,  the  action  mast  fail.— Morgan  v. 
Woiden.  145  Ind.  600,  32  N.  E.  783. 

[I]  In  a  suit  to  set  aside  a  conveyance  as 
fnndalent,  there  must  be  an  express  finding 
of  fraud,  and  a  finding  of  ultimate  facts  from 
wUeb  fraud  may  be  inferred  is  not  auffident— 
(Sup.  18M)  PhillipB  T.  Kennedy,  38  N.  G.  410. 
39  N.  G.  147,  139  Ind.  419;  (App.  1895)  Levi 
V.  Bray,  89  N.  E.  754.  12  Ind.  App.  9;  (1805) 
Holmes  v.  Henderson,  40  N.  E.  151,  12  Ind. 
App.  608:  (1903)  State  Bank  v.  Backus,  (t7  N. 
B.  512;  160  Ind.  682. 

[a]    (App.  1895) 

In  an  action  to  recover  property  from 
the  purchaser  of  an  alleged  fraudulent  vendee, 
plaiatiffs  alleged  tbat  the  original  vendee  was 
iudvent  at  the  time  of  the  purchase;  that  be 
wnccaled  his  insolvency,  intending  not  to  pay 
for  the  property,  and  that  defendant  had  knowl- 
edge of  such  fraudulent  intent.  The  latter 
claimed  to  be  a  bona  fide  purchaser,  and  the 
Jary  found  that  the  original  purchaser  was  in- 
solvent wben  he  purchased,  and  that  defendant 
WBB  a  bona  fide  purchaser,  but  disagreed  as  to 
the  fraudulent  intent  of  the  first  vendee.  Held 
that,  though  the  verdict  was  defective  in  not 
finding  on  the  latter  issue,  the  finding  for  de- 
fendant on  his  affirmative  defense  entitled  him 
to  a  judgment.— Waterbary  v.  Miller,  41  N.  E. 
383,  13  lad.  App.  197. 

[n]  (§np.  1876) 
In  a  suit  to  set  aside  a  conveyance  of  lands 
I'xecuted  by  the  plaintiff  to  the  defendant  one 
pam^ph  asked  such  relief  on  the  ground  of 
frand,  specifically  alleging  the  facts  constitu- 
tog  snch  fraud,  and  the  other  on  the  ground 
tbat  sucb  conveyance  should  be  treated  as  a 
mortgage  to  secure  the  payment  of  a  debt  due 
from  the  former  to  the  latter.  To  this  com- 
plaint the  defendant  answered  the  general  de- 
nial and  two  special  pleas;  and  on  these  spe- 
cial angvers  issue  was  formed  by  a  reply  of 
denial  and  a  special  plea.  And  the  jury  try- 
ing anch  cause  found  specifically  the  facts  al- 
leged ia  the  first  paragraph  of  the  complaint 
and  as  to  a  portion  of  the  allegations  of  the 
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special  answers,  but  did  not  find  as  to  the 
other  allegations  of  the  pleadings.  Held,  that 
such  verdict  was  properly  set  aside,  and  a  ve- 
nire de  novo  granted,  on  motion  therefor.— IIous- 
worth  V.  BloomhufE,  64  Ind.  487. 

[o]     (Sap.  1891) 

Where,  in  an  action  to  set  aside  convey- 
aoces  for  fraud,  the  findings  are  silent  on  the 
subject  of  fraud,  it  will  be  presumed  that  none 
exists,  and  that  none  was  proven.- Parke  C!oun- 
ty  Coal  Co.  v.  Terre  Haute  Paper  Co.,  20  N. 
E.  8S4,  129  Ind.  73. 

[p]     (Snp.  1S93) 

In  an  action  by  creditors  to  set  aside  a 
conveyance  as  fraudulent,  where  the  pleadings 
put  the  grantor's  indebtedness  to  them  in  issue, 
it  is  error  for  the  court,  on  trial  without  a  jury, 
to  omit  a  finding  of  such  indebtedness,  though 
it  is  proved  by  uncontradicted  evidence,  since 
the  burden  of  proof  in  such  case  is  on  plaintiffs, 
and  failure  to  find  on  the  question  is  equivalent 
to  a  finding  against  them.— Elliott. t.  Pontius, 
35  N.  E.  562,  3ti  N.  E.  421,  13t>  Ind.  641. 

[q]  (Bap.  18H) 
Where  several  creditors  brouj^t  miit 
a^inst  several  defendanta  to  set  aside  alleged 
fraudulent  conveyances,  and  the  relief  prayed 
for  in  the  complaint  was  not  that  the  lands  of 
one  of  the  alleged  frandnlent  grantors  be  sub- 
jected to  the  i»ayment  of  a  judgment  or  judg- 
ments against  the  other,  a  conclusion  of  law 
that  the  lands  found  to  be  fraudulently  convey- 
ed be  subjected  to  the  payment  of  tlie  judg- 
ments mentioned  in  the  complaint  in  the  order 
of  their  priority  was  not  invalid  aa  subjecting 
the  land  of  other  defendants  to  the  payment  of 
the  debts  of  one  of  them. — Armstrong  t.  Dunn, 
41  N.  R  540,  143  Ind.  433. 

[r]  (Sup.  1897) 
In  on  action  to  set  a^de  conveyances  by  a 
decedent  as  fraudulent,  and  certain  mortgage 
liens  as  without  consideration,  a  finding  that 
tbe  deeds  were  invalid  and  the  mortgai^e  had 
no  Interest  is  insufficient,  without  some  finding 
concerning  the  invalidity  of  tbe  lien.- (Salen- 
tine  T.  Bmbaker,  46  N.  E.  903,  147  Ind.  458. 

M  (Sap.lS9B) 
A  failure  to  find  whether  a  mortgage  was 
made  with  fraudulent  intent,  in  an  action  to 
set  aside  such  mortgage,  does  not  make  the 
findings  defective,  so  aa  to  require  a  venire  de 
novo.— Selz  Schwab  &  Co.  v.  Mayer,  51  N.  E. 
485,  151  Ind.  422. 

As  the  burden  of  proving  that  a  mortgage 
given  to  secure  creditors  is  fraudulent  is  on 
the  party  attacking  it,  a  failure  to  find  a  fraud- 
ulent intent  is  equivalent  to  a  finding  that 
there  was  none. — Id. 

[t]    (Snp.  1900) 
Where  fraud  in  a  conveyance  is  essential 
to  a  recovery,  it  must  be  found  as  a  fact,  and 
a  finding  that  property  sold  by  an  insolvent  to 
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his  surety  on  a  note  was  sold  for  $200  less  than 
its  valae  Is  not  equivalent  to  a  finding  that 
sucli  sale  was  frandulent  in  fact.— Owens  t. 
Gascho,  56  N.  K.  224,  154  Ind.  225. 

[a]     (App.  1900) 

Id  an  action  to  set  aside  a  coDveyaoce  of  a 
debtor's  property,  aa  made  witli  intent  to  de- 
fraud creditors,  the  jury  must  find  as  a  fact 
the  intent  to  defraud,  and  not  simply  facts  and 
circumstances  from  which  such  intent  might  be 
inferred.— Stout  t.  Price.  24  Ind.  App.  300,  55 
N.  E.  904,  56  N.  £}.  857. 

[V]     {App.  1904) 

Where,  in  an  action  to  set  aside  a  deed  to 
a  dau^ter  as  fraudulent,  the  daughter  answer- 
ed by  general  denial,  and  by  a  separate  para- 
graph alleged  that  the  deed  was  executed  to  se- 
cure a  debt  owing  to  her  by  her  father,  and  for 
no  other  purpose,  as  against  complainants,  it 
was  not  outside  the  issues  for  the  court  to  find 
that  the  conveyance  was  executed  to  secure 
a  valid  debt,  and  was  a  prior  lien,  though  such 
answer  contained  no  prayer  for  the  foreclosure 
of  such  lien^Clow  v.  Brown,  72  N.  E.  S34,  37 
Ind.  App.  172. 

[w]   (App.  1906) 

In  an  action  to  declare  void  a  conveyance 
of  real  property  and  to  subject  it  to  a  vendor's 
lien,  failure  of  a  special  finding  to  show  the 
value  of  the  property  is  not  prejudicial  to  de- 
fendant— BoriOT  t.  Carrier)  34  Ind.  App.  353, 
73  N.  B.  123. 

M    (App.  19(H) 

In  a  suit  to  set  aside  a  mortgage  as  fraud- 
ulent, a  finding  that  the  mortgagor  has  been 
insolvent  ever  since  the  commencement  of  the 
action  does  not  raise  the  presumption  that  his 
insolvency  existed  prior  to  that  time  and  at 
the  time  of  the  execution  of  the  mortgage, 
wbidi  was  more  than  17  months  before  the  in- 
stitution of  suit.— Diuius  V.  Lahr,  74  N.  E. 
1033.  36  Ind.  App.  425. 

In  a  rolt  to  set  aside  a  mortgage  as  fraud- 
ulent, a  finding  that  the  mortgagee  took  the 
mortgage  with  full  knowledge  of  the  claims  of 
creditors  and  of  the  fact  that  the  same  would 
render  the  mortgagor  insolvent  la  not  a  find- 
ing that  the  execution  of  the  mortgage,  on  the 
date  thereof,  left  the  mortgagor  insolvent,  and 
without  property  sufficient  to  pay  plaintiff's 
judgment— Id. 

Fob  Casks  fboic  OTRrat  States. 

Ske  24  Cent.  Dio.  Fraud.  Conv.  S|  050- 
061. 

See,  also.  20  Cyc.  p.  814. 


(J)  JUDGMENT  OR  DECREE  AND  EXE- 
CUTION. 

8  311.  Jndcment  or  doeree. 

Collateral  attack,  see  Judgment,  8  522. 
Concluaiveness,  see  Judouent,  g{  634-740. 


Conformity  to  prayer  for  relief,  see  Jcdohe^, 

i  252. 

Merger  and  bar  of  causes  and  action  and  de- 
fenses, see  Judohent,  |S  540-633. 

Fob  Cases  ntoH  Othkb  States, 

See  24  Cest.  Dig.  Fraud.  Gonv.  ||  0G3- 

075. 

See,  also,  20  Cyc.  pp.  Sl&'822, 
S312.           la  seaerml* 

[a]  (Sup.  1894) 

In  an  action  by  creditors  to  set  aside  a 
fraudulent  conveyance,  and  asking  judgment  for 
the  amount  of  plaintiff's  claims  against  the 
grantor,  the  court  may  enter  a  finding  against 
defendants  at  one  term  of  court,  and  assess  dam- 
ages and  render  the  proper  decree  at  a  subse- 
quent term.— Doherty  v.  Holliday,  137  Ind. 
32  N.  E.  315,  36  N.  E.  007. 

[b]  (S«p.  1889) 

In  an  action  to  set  aside,  as  fraudulent,  a 
conveyance  by  husBand  to  wife,  it  was  not  er- 
ror to  deny  the  latter's  motion  for  judgment* 
where  part  of  the  property  conveyed  was  sub- 
ject to  plaintiff's  debt— Nelson  t.  Gottlngham, 
52  N.       702,  152  Ind.  135. 

Fob  Cases  fboh  Otheb  States, 

See  24  Cent.  Dio.  Fraud.  Oobt.  H  063- 

065^  967. 
fiee,  alK>,  20  Cyc  p.  816L 

1 313.         As  to  pMpovty  teMuforMd. 

[a]  (8ap.l8S4) 
On  complaint  to  set  aside  a  deed  as  fraud* 
olent,  defendant  answered  that  he  took  the  deed 
In  satisfaction  of  a  bona  fide  mortgage,  and 
plaintiff  replied  by  general  denial  and  allegation 
that  the  mortgage  was  in  fraud  of  creditors; 
and  both  these  and  the  issues  on  the  complaint 
were  found  for  plaintiff.  Held,  that  a  decree 
setting  aride  the  deed  and  ordering  a  sale  free 
from  any  claim  of  the  grantee  was  proper.— 
Hadtey  v.  Hood,  94  Ind.  110. 

n>l  (Sop.  1899) 
Where  defendant  had  fraudulently  convey- 
ed his  property,  it  is  not  error  for  a  court  of 
equity,  in  which  the  conveyance  Is  assailed  by 
his  creditors,  to  direct  that  the  property  be  sold 
upon  an  order  of  sale  instead  of  execution. — 
McNally  v.  White,  54  N.  E.  794,  50  N.  E.  214, 
154  Ind.  1{!3. 

Fob  Cases  fbou  Otheb  States, 

See  24  Gekt.  Dig.  Fraud.  Omv.  H  OGS- 
070. 

g  314.  —  Personal  Jndcmeat. 

[a]  (Sup.  1SS9) 
In  an  action  by  judgment  creditors  to  set 
aside  a  mortgage  as  fmudulent  and  subject  the 
mortgagor's  property  to  plaintiffs'  judgment,  a 
personal  judgment  cannot  be  rendered  against 
the  mortgagee;  nor  can  the  property  conveyed 
be  ordered  to  be  sold  without  relief  from  val- 
uation or  appraisement  law,  under  Rev.  St. 
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ISSl,  S  T43.  where  there  is  no  finding  of  fraud. 
—Levy  V.  Chittenden,  120  lad.  37.  22  N.  E.  02. 

Fob  Casks  fbou  Otheb  States, 

8n  24  Cbrt.  Dig.  Fraud.  Conv.  |  072. 
See,  also,  20  Cyc.  p.  821. 

1815.  —  OoMstemetioM  mmA  operatioau 

M  (Sap.lS») 
Where  the  purchaser  of'  real  estate  at 
ibeiilTs  sale  obtains  a  decree  setting  aside  a 
deed  which  had  been  made  to  defraud  the  judg- 
uent  creditor,  such  decree  does  not  vest  the  ab- 
Mlute  title  in  the  complainant— Frakes  t. 
BtowB,  2  Blackf.  295. 

[bl  <9vp.l8S» 

Decedent,  owning  lands  lying  partly  In  the 
coontiefl  of  S.  and  O.,  c<MiTeyed  the  same  to  his 
■008  in  fraod  of  plaintiffs,  his  creditors,  who 
fobsequently  obtained  judgments  in  the  county 
of  8.,  and,  after  decedent's  death,  transcripts 
ol  the  judgments  were  filed  in  the  county  of  O. 
Subseqaently,  by  a  judgment  in  the  county  of 
S.,  said  judgments  were  revived,  and  the  deed 
made  by  deceased  to  his  sons  was  set  aside 
83  fraudulent,  and  the  land  was  decreed  sub- 
ject  to  and  ordered  to  be  sold  for  the  payment 
of  said  judgments.  Held,  that  whether  the  fil- 
ing of  the  transcripts  created  a  lien  upon  the 
lands  in  the  county  of  O.  was  immaterial,  for 
the  leason  that  the  decree  setting  aside  the  deed 
and  reriring  the  judgments  created  a  specific 
lira  and  incombrance  on  the  land  in  Irath  coun- 
tiea^Dunning  v.  Seward,  90  Ind.  63. 

to  (8«p.U97) 

In  a  suit  to  set  aside  for  fraud  a  married 
womao's  deed,  in  which  her  husband  joined,  the 
tatter's  want  of  good  faith  is  immaterial ;  and 
heDce  the  action  of  the  court  in  striking  out  his 
answer  for  failure  to  submit  to  examination  be- 
fore trial,  and  in  adjudging  the  complaint  con- 
ftmed  aa  to  him,  does  not  affect  the  validity  of 
the  deed  as  between  the  wife  and  her  grantee. — 
Working  v.  Gam,  47  N.  E.  051,  US  Ind.  546. 

Fob  Cases  fbom  Otbeb  States, 

Bnt  24  Cent.  Dig.  Fraud.  Conv.  H  973- 
975. 

See,  also,  20  Ctc.  p.  821. 

iS16.  EzeevtiftB    sad   •■forMmemt  ot 
jmdgmmmt  «r  deeree  Im  saneraL 

M  (tap.  IMS) 
A  purdiaaer  of  land  at  a  riieritTs  sale, 
under  a  judgment  against  a  person  who  had 
eoovcyed  the  land  to  defraud  his  creditors, 
stands  in  the  place  of  a  creditor  of  the  fraud- 
olent  grantor,  and  has  the  same  rights.— Scott 
T.  pDtcell,  7  Black!  66,  30  Am.  Dec.  453. 

[b]  (SBP.18G0) 

A  verdict  that  an  attachment  defendant, 
at  tb<^  time  the  writ  issued,  had  conveyed  his 
property  with  intent  to  defraud  his  creditors, 
will  not  authorize  a  sale  without  appraisement, 
naless  an  order  of  the  court  to  that  effect  be 
made.-Shirk  v.  Wilson,  13  Ind.  129. 


S  316 

[c]    (gap.  isn) 

2  Gav.  &  II.  St.  p.  244,  |  450.  provides 
that  property  con?eycd  by  a  debtor  with  intent 
to  hinder  or  delay  creditors  shall  be  sold  wttfa- 
ont  appraisement ;  and  2  Gav.  ft  H.  St.  p.  650, 
I  15,  provides  that,  upon  any  instrument  of 
writing  containing  a  promise  to  pay  money 
without  relief  from  valuation  laws,  judgment 
shall  he  rendered  and  execution  had  according* 
ty.  Judgment  was  rendered  against  the  maker 
of  prunisBory  notes,  in  which  appraisement  was 
waived;  and  the  judgment  creditors  brought 
suit  to  reach  the  proceeds  of  property  conveyed 
by  the  judgment  debtor  in  fraud  of  his  cred- 
itors, and  disposed  of  by  the  fraudulent  grantee. 
In  this  latter  proceeding,  personal  judgment 
was  rendered  against  the  grantee  for  the  value 
of  the  goods.  Held,  that  a  sale  under  execu- 
tion  on  this  latter  judgment,  without  appraise- 
ment, was  erroneous ;  the  grantee  not  being  a 
party  to  the  original  judgments  against  the 
debtor,  and  the  statute  (2  Gav.  &  H.  St  p.  244, 
§  45G)  applying  only  to  cases  in  which  the  spe- 
cific property  conveyed  by  the  debtor  was  seized 
on  execution.— Whitehall  v.  Crawford,  37  Ind, 
147. 

Cd]    (Bnp.  vns) 

A  judgment  was  rendered  in  the  court  of 
common  pleas,  and  afterwards  the  circuit  court, 
at  the  suit  of  the  administrator  of  the  estate 
of  the  judgment-plaintiff,  set  aside  as  fraudu- 
lent and  v<rid  certain  conveyances  of  real  es- 
tate of  the  judgment-defendant,  adjudged  that 
tfae»title  to  said  real  estate  was  in  said  judg- 
ment-defendant, and  that  said  real  estate  was 
subject  to  the  payment  of  said  judgment  of  the 
common  pleas,  and  ordered  that  it  he  sold  to 
pay  said  judgment.  Held  that,  to  render  valid 
the  sale  of  said  real  estate  by  the  sheriff,  it  was 
not  necessary  that  such  sale  should  be  made  , 
on  an  execution  issued  upon  the  judgment  of 
the  court  of  common  pleas,  but  it  was  proper 
for  said  sale  to  be  made  on  an  order  therefor 
issued  upon  said  judgment  of  the  circuit  court 
— Vandever  v.  Hardy,  51  Ind.  400. 

[fl]     (Sttp.  ISSl) 

By  the  express  provision  of  Code  1852,  § 
456,  property  conveyed  a  debtor  with  intent 
to  binder,  delay,  or  defraud  his  creditors  is  to 
be  sold  without  appraisement.— Sherman  v. 
Hogland,  73  Ind.  472;  Mugge  t.  Heigemeier, 
81  Ind.  120. 

If]    (S«p.  18S1> 

Code  1852,  S  456,  providing  that  property 
conveyed  by  a  debtor  with  intent  to  binder,  de- 
lay, or  defraud  his  creditors  shall  be  sold  on 
execution  without  appraisements,  applies  to 
property  to  be  conveyed  to  another  and  which 
ought  to  have  been  omveyed  to  himself.— Mugge 
T.  Heigemeier,  81  Ind.  120. 

When  a  judgment  Is  rendered  up<m  a  con- 
tract waiving  appraisement,  or  where  on  ac- 
count of  the  nature  of  the  cause  of  action  an 
appraii^ement  is  not  allowed,  it  must  be  so  ex- 
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pressed  in  order  that  the  execution  may  so  is- 
sue.— Id. 

Code  1852,  S  450,  provides  that  property 
conveyed  by  a  debtor  with  intent  to  hinder, 
delay,  or  ddraud  creditors  shall  be  sold  with- 
out apptaisement,  aod  section  381  provides  that, 
when  a  iadgment  is  to  be  executed  without  re- 
lief ttcm  appraisement,  it  aliall  be  so  stated  in 
the  jndgment.  Held  that,  where  the  judgment 
whereby  a  fraudulent  conveyance  was  get  aside 
and  the  property  declared  subject  to  execution 
was  not  the  judgment  by  virtue  of  which  a 
sale  was  made,  it  was  not  necessary  that  the 
judgment  merely  finding  a  fraudulent  convey- 
ance should  have  ordered  a  sale  without  ap- 
praisement in  order  to  authorize  the  same.— Id. 

[g]    (Sop.  1893) 

Where  a  judgment  is  obtained  in  an  ac- 
tion for  breach  of  warranty,  and  execution  is- 
sues thereon,  and  land  conveyed  by  the  judg- 
ment debtor  is  sold  before  an  order  has  been 
made  decreeing  socb  transfer  to  be  fraudulent 
and  void,  failure  to  appraise  the  rents  and 
profits  before  the  sale  on  execution  is  uot 
cured  by  Rev.  St.  1881,  5  743,  providing  that 
property  conveyed  by  a  debtor  with  intent  to 
delay  or  defraud  bia  creditors  may  be  sold  with- 
out appraisal.— Milburn  v.  Phillips,  136  Ind. 
680,  34  N.  E.  983,  36  N.  E.  360. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dia.  Flraud.  Cout.  iS  OTG- 
©78. 

See,  also,  20  Oyc.  p.  822. 

1 317.  Salea  and  oonTayuueB  vader  or- 
der of  oonrt. 

Provlsiom  In  judgment,  see  ante,  |  813. 

[a]  (Sap.  1888) 
Under  Rev.  St.  {  2508,  providing  that 
where  the  inchoate  interest  of  a  married  wo- 
man is  not  directed  by  the  judgment  to  be  sold, 
as  well  as  the  interest  of  her  husband,  her  in- 
terest shall  become  absolute,  and  vest  as  on 
death  <rf  her  husband,  when  a  deed  of  husband 
and  wife  has  been  set  aside  as  in  fraud  of 
creditors,  and  a  sale  of  the  husband's  interest 
in  the  property  ordered,  in  a  proceeding  to 
which  the  wife  was  not  a  party,  she  is  entitled 
to  recover  her  third  interest  in  the  property  6f 
the  husband  so  sold,  in  a  suit  against  the  pur- 
chasers, and  the  purchasers  are  not  entitled  to 
set  up  that  her  interest  is  held  by  the  grantee 
in  the  fraudulent  deed,  who  is  not  a  party  to 
the  action.— RuDe  v.  Hadley.  113  Ind.  416.  16 
N.  E.  391. 

It  is  no  defense  to  an  action  by  a  wife  to 
recover  her  interest  from  the  purchasers  of  real 
estate  judicially  sold  as  her  husband's  property, 
after  a  deed  to  the  property  by  the  hnsband  and 
wife  to  a  third  person  had  been  set  aside  and 
declared  in  fraud  of  rights  of  the  husband's 
creditors,  that  the  deed  which  was  set  aside 
was  cKcuted  for  value  to  one  who  sold  to  an 
innocent  purcliafler  for  value,  and  that  the  last 


purchaser  was  not  a  party  to  the  suit  to  set. 
aside  said  deed.— Id. 

For  Cases  pbov  Otbeb  States, 

Skb  24  Cbnt.  Dia.  Fraud.  Conv.  H  979^ 
960: 

See,  also.  20  Cjc  p.  823. 

(K)  DISPOSITION  OF  PROPERTY  OK 

PROCEEDS. 

Right  of  debtor  to  claim  portion  of  proceeds 
as  exempt,  see  ante,  S  51. 

Right  of  debtor  to  exemptions  as  to  property 
fraudulently  conveyed  after  conveyance  baa 
been  set  aside,  see  Exemptions,  S  50. 

}  318.  Snbjeotion  to  claims  of  creditors- 
in  seneraL 

[a]  (Sup.  1835) 

Where  a  conveyance  of  real  estate  execut- 
ed by  an  intestate  in  his  lifetime  to  defraud  bis 
creditors  is  set  aside  after  his  death  and  the 
land  sold  to  pay  the  debts,  neither  the  admin- 
istrator of  the  estate  nor  the  probate  court 
has  any  control  over  the  proceeds  of  the  sale, 
but  the  creditor  whose  bill  is  first  filed  to  set 
aside  the  fraudulent  conveyance,  executed  be- 
fore any  judgment  against  the  intestate,  is  en- 
titled to  priority  of  payment  over  the  other 
creditora.—Bank  of  United  States  t.  BuriK,  4 
Blackf.  141. 

[b]  (Sop.  1851) 

Where  a  decree  is  rendered  in  equity,  set- 
ting aside  a  deceased's  debtor's  conveyance  for 
fraud  against  creditors  and  ordering  a  sale  of 
the  land,  the  entire  proceeds  of  the  sale  should 
be  ordered  to  be  brought  into  court  to  be  dis- 
tributed among  creditors,  should  there  l>e  such 
in  the  course  of  administration;  and  hence  a 
decree  directing  the  sheriff  to  bring  into  court 
only  so  much  of  the  proceeds  as  would  satisfy 
the  claims  of  complainants,  and  to  pay  the  sur- 
plus to  the  debtor's  heirs,  is  erroneous. — Mc- 
Xaughtia  v.  Lamb,  2  Ind.  642. 

[c]  (S«».  188» 

When,  upon  the  complaint  of  one  or  more 
creditors  of  an  estate,  fiaudnlent  couveyancps 
made  by  the  deceased  are  set  aside,  the  credi- 
tors should  all  share  therein.— Bottorff  v.  Cov- 
ert, 90  Ind.  508. 

[dj     (Svp.  1884) 

After  a  fraudulent  grantee  had  mortgaged 
the  land  to  a  bona  fide  mortgagee,  a  judgment 
creditor  obtained  a  decree  setting  aside  the 
grantee's  deed,  from  which  decree  an  appeal  was 
taken.  After  the  decree,  but  prior  to  the  ap- 
peal, the  grantee  was  adjuuged  bankrupt  and 
the  land  was  sold,  and  t  hereafter  the  mortgage 
was  foreclosed  and  bid  in  by  the  mortgagee; 
the  purchaser  at  the  bankrupt  sale  redeeming 
and  taking  a  conveyance  by  the  bankrupt  and 
his  grantor.  Held,  in  a  suit  by  the  purchaser 
to  quiet  title  against  the  judgment  creditor, 
that  after  the  satisfaction  of  the  mortgage  de- 
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fondant's  jadgmeDt  must  be  satisfied  before 
piaintiff  w&s  eotitled  to  any  further  decree.— 
Hinea  t.  Dieshw,  83  Ind.  551. 

Oediton  shoold  all  be  permitted  to  partic- 
ipate, npon  dm  appItcatioD,  in  the  proceeds  of 
property  frandnlently  conveyed.— Doherty  t. 
Holliday,  32  N.  B.  315,  36  N.  E.  907.  137  Ind. 
2S2. 

Fob  Cases  fbou  Otbeb  States, 

Se£  24  Cent.  Dig.  Fraud.  Conv.  {  981. 
See,  alw>,  20  Cyc.  p.  824. 

1 321.  FrioritiM  of  eredltors. 

[a]  (Sv».  1836> 

Where  a  conveyance  of  real  estate  eieciit- 
ti  by  an  intestate  in  bia  iifetitne  to  defraud 
his  creditors  is  set  aside  after  his  death  and 
the  land  sold  to  pay  the  debts,  neither  the  ad* 
ministrator  of  the  estate  nor  the  probate  court 
has  any  control  over  the  proceeds  of  the  sale, 
but  the  creditor  whose  bill  la  first  filed  to  set 
■side  the  fraudulent  conveyance,  executed  be- 
fon  any  judgment  against  the  intestate,  is  en- 
titled to  priority  of  payment  over  the  other 
rreditors.- Banlc  of  United  SUtes  t.  Bvrke,  4 
Blackf.  141. 

[b]  <9«9.  1883) 

The  proceeds  of  property  a  transfer  of 
which  has  been  declared  void  as  to  creditors 
are  distributable  among  aJl  the  creditors  of 
(he  grantor  according  to  their  legal  priorities, 
without  preference  to  the  party  first  moving  to 
»t  aside  the  transfer. — Bottorff  t.  Covert,  00 
Ind.  ,''.08. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  I>io.  Frand.  Conv.  H  OSS- 
OSS. 

(L)  REVIEW. 

Appellate  jarisdictlon  as  dependent  on  amount 
or  value  in  controversy,  see  Courts,  |  220 
a4). 

Decisions  reviewable,  see  Appeal  and  Ebbor, 
180. 

1 325.  PreB«ntatlon  umA  reserratlon  in 
lower  eovrt  of  crovnds  of  re- 
Tiew. 

W    (Sup.  1888) 

Failure  of  a  complaint  to  set  aside  a  fraud- 
nlent  conveyance  to  allege  that  the  debtor  had 
DO  other  property  subject  to  execution  at  the 
time  the  action  was  commenced  may  be  raised 
for  the  first  time  in  the  supreme  court. — Taylor 
V.  Johnson,  113  Ind.  164,  15  N.  B.  238. 

Fob  Cases  fsou  Other  States, 

See  24  Gent.  Dig.  Frand.  Conv.  H  003, 
904. 

See,  also,  20  Cyc  p.  83a 
1327.  Seopa  aad  extomt  of  roview. 

M    (SB*.  18H) 

Under  Rev.  St  ISSl,  |  ^11.  a  sale  with- 
out delivery  is  presumed  to  be  fraadulent  as  to 


creditors;  but,  where  there  is  evidence  teadiug 
to  support  a  finding  of  the  jury  to  the  contrary, 
the  case  will  not  be  reversed  merely  because- 
there  is  also  contradictory  evidence.— Seavey  v. 
Walker,  108  Ind.  78.  0  N.  B.  347. 

[b]  (««ii.U8» 

Since,  by  statute  (Rev.  St.  1881.  f  4024), 
the  question  of  frand  Is  a  question  of  fact, 
a  decision  of  the  bona  fides  of  the  transaction 
must  be  upheld. — Purple  v.  Farrington,  21  N. 
E.  543,  119  Ind.  1«4,  4  L  R.  A.  535. 

[c]  (App.  1892) 

Since,  by  statute,  fraud  Is  made  n  question 
of  fact  for  the  court  or  jury  trying  the  cause, 
the  appellate  court  will  not  weigh  the  evidence 
and  determine  the  preponderance  on  appeal  in 
an  action  involving  the  question  whether  a  sale 
was  made  with  intent  to  defraud  creditors, — 
EJaken  v.  Thompson.  4  Ind.  App.  303,  30  N.  E. 
1114. 

[d]  fSap.  1893} 

Where  several  creditors  have  joined  in  a 
suit  to  set  aside  a  mortgage  of  their  debtor,  and 
award  his  assignee  possession  of  the  mortgaged 
property,  the  court's  failure  to  find  the  validity 
of  plaintiffs'  claims  on  the  undisputed  evidence 
is  harmless,  where  the  mortgage  is  upheld, 
since,  under  the  rule  that  causes  of  action  join- 
ed must  affect  ail  the  iiarties,  (Bums'  Rev.  St. 
S§  270,  281,)  Qo  several  judgments  could  be  ren- 
dered for  plaintiffs  ou  their  claims,  the  basis 
of  the  joinder  l>eing  eliminated. — Elliott  v.  Pon- 
tius, 130  Ind.  641,  35  N.  E.  502,  30  N.  E.  421. 

Fob  Cases  fbou  Other  States. 

See  24  Cent.  Dig.  Fraud.  Conv.  U  900- 
1002. 

See,  also,  20  Cyc.  p.  83S. 

IV.  cannMAL  besponszbilitt. 

1 331.  Orianlmal  prosoentioHS. 

Following  language  of  statute  in  indictment 
or  information,  see  Indictubnt  and  In- 

rOBMATION,  8  110. 

[a]  (Sup.  18S4) 
An  indictment  under  Rev.  St.  1881,  §  21.')0. 
punishing  one  who  is  a  party  to  a  conveyance 
in  fraud  of  creditors,  which  states  that  the  ac- 
cused was  a  party  to  the  conveyance  to  de- 
fraud, and  that  such  conveyance  was  corruptly 
executed  for  such  purpose,  sufficiently  describes 
the  offense,  and  it  is  not  necessary  to  show  that 
the  conveyance  was  actually  fraudulent.— State 
V.  Miller,  OS  Ind.  TO. 

Fob  Cases  from  Other  States, 

See  24  Cent.  Dig.  Fraud.  Conv.  ${  1010- 
1024. 

See,  also,  20  Cya  pp.  837-840. 

FRAUDULENT  MARRIAGE. 

To  escape  prosecution  for  bastardy  or  seduc- 
tion, penalty  for  abandonment  of  wife  by 
husband,  see  Husband  and  Wife,  |  305^. 
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FRAUDULENT  PREFERENCES. 

See— 

AS&IONUENTS  FOB  BENEFIT  OT  CBEDITOHS, 

111-118. 
Bankbuptct,  ii  158-166. 
COHPOSITIOITS  WITH  GBEDITOBS,  {  13. 
FBAtTDULENT  GONVETARCES,  S{  115-121. 

FRAUDULENT  REPRESENTATIONS. 

8eo~ 

Affectinf  rifht  to  specific  performance.  Spe- 
cific FEBTOBU ANCE,  S  53. 

Application  (d  statute  of  fraudi.  Fbauds, 
Statute  of,  |  42. 

False  Pbetenses. 

Fbaud. 

Joinder  of  plea  of  frandnlent  repieaentations 
with  other  defenses.   Pixadiro,  f  93. 

Bt  partlealar  elaases  of  penou. 

Infant  as  to  age  as  affecting  liability  on  con- 
tract.  IltrANTS,  I  56. 
avll  UablUty.    IKFaKTs,  {  62. 
Plaintiff  as  defense  to  action  for  Infringement 
of  trade-niatfc  or  for  unfair  competition. 
Tbaoe-Mabks  and  Trade-Names,  i  85. 
Seller  of  goods  distinguished  from  warranty. 
Sales,  |  251. 

Affeetlnsc  valldltr  of  partlealar  acts,  in- 
■trnments,  tranwaetlowi  «r  proceed- 

See— 

Bills  akd  Notes,  S  103. 

COUPOSITIONS  WITH  CBEDITOBS,  i  11. 
Contracts.    CoitTEAOTS,   f|  94,  230. 
Of  sale— 

Sales,  SS  37-47. 

Vendob  and  Pubchaseb,  ii  32-38. 
Deedb,  S§  70,  188,  203,  211. 
Guaranty,  8  20. 

Insurance  policy.  Insubance,  |§  3S0-3U0,  723. 
Mortgage— 

Chattel  Mortoaoes,  {  72. 

mobtoages,  i  78. 
Procuring  partnership  agreement  Pabtneb- 

snip,  g  25. 
Release,  {  17. 

Subscriptions.     Subscriptions,  I  S. 

To  corporate  stock.    Cobpobations,  S  80. 

Remedies* 

Rescission  of  contract.    Contracts,  |  25U. 
Of  sale.   Sales,  fS  97.  114. 

FRAUDULENT  SALES. 

See  Fraudulent  Oohtetancbs. 

FREE  DEUVERY  UMITS. 

Of  telegraph  or  telephone  company,  see  Tele- 
graphs AND  Telephones,  i  37. 


FREEDMEN. 

Regulation,  see  Slaves,  8  10. 

FREEDOM. 

Sc&— 

Constitutional  guaranty  of  freedom  of  con- 
science.   CONSTITUTIONAI,  LaW,  §  84. 

Proceedings  foi  freedom  of  slaves.  Slaves, 
I  21. 

FREE  GRAVEL  ROADS. 

Proceedings  for  constmction,  see  Hiohwats, 
8  107. 

FREEHOLD. 

See  EsjATEB,  8  4. 

FREEHOLDERS. 

Sc&— 

Petitioners   for   establlshmmt   of  Ughwaya 

Hiohwats.  88  %  29,  107. 
Qualifications  of  juror»— 
Gband  Jury,  |  S. 

JUBT,  I  50. 

FREEMASONS. 

Collateral  attack  on  judgmoit  recovered  by 
trustee  of  lodge,  tee  Judohbht,  |  StXt, 

FREIGHT. 

See- 
Carriage  of  goods— 
Cabriebs,  18  39-2<^ 
Shippiho.  88  106-145. 
Carriage  of  live  stock.   Gabriebs.  88  203-23a 
Malodorous  freight  as  noisance.  Bailboads, 
8  222. 

FREIGHT  AGENTS. 

Service  of  process  against  railroad  company  on, 
see  Railboads,  |  24. 

FRENZY. 

Defense  In  prosecution  for  mnxder,  see  Houi- 
cidb,  8  27. 

FREQUENTING. 

Gaming  houses  or  places  for  betting  or  gam- 
ing, see  Gahinq.  8  77. 

FRESHETS. 

Injuries  by  flowage,  see  Waters  and  Water 
Courses,  8  171. 

FRIENDLY  SUIT. 

See  SuBurssiON  of  Contbovebst. 


TUa  Otcest  la  ooupUod  on  the  Key-KnmbMr  System.  Fo«  cxplmsAtlom,  see  pua  ill. 

Digitized  byGoOglC 


t51iid.lM».-P«e2CT]      FBIEKD  OP  THE  COURT— PUNKEAL  EXPBNSBa. 


FRIEND  OF  THE  COURT. 

See  Ahicus  Gcsle. 

FRIGHT. 

Element  of  damages.    DakagES,  |  52, 
Frisbteoing   animals.    MEOUGsncE,    if  38, 
62,  136. 

At  railroad  crossing.  Baiuoads,  {  303. 
Near  railroad  tracks— 

Railroads,  H  36(^  407. 

Stbbet  Bailboadb,  I  87. 
On  Ughway.  Hxghwatb,  |  181. 
On  street   Hunicifai.  Gorfobatxohs,  iS 
708,  781. 

FRIVOLOUS  APPEAL 

DamagsB  and  penalties,  see  Costs,  H  ZSQ-^BO. 

FRIVOLOUS  PLEADING. 

Striking  out,  see  Pucadikg,  i  S68. 

FRONTAGE. 

Apportionment  of  benefits  and  expenses  of 
public  Improvements  according  to  frontage  of 
lots,  see  UcniciPAL  Cobforatiohs,  I  460. 

FRONT-FOOT  RULE. 

Apportionment  of  benefits  and  expenses  of  pub- 
lic improvements,  see  Municipal  Corfoba- 
Tioxs,  S  469. 

FRUIT  TREES. 

Injutr  to  orchard  as  constitotii^  waste,  see 
Waste,  |  7. 

FUEL 

Dnt;  of  county  to  furnish  fael  to  keep  prison- 
ers comfortable,  see  Prisons,  {  18. 

FUGITIVES. 

Bonaway  slaves,  see  Slaves,  |  9. 

FUGITIVES  FROM  JUSTICE. 

Denial  of  due  process  of  law.  Constitutional 

Law,  I  252. 
Extradition.    Bxtbadition,  |  30. 

FULL  FAITH  AND  CREDIT  CUUSE. 

See— 

Courts  in  general.   Courts,  |  511. 

Foreign  judgment    Judqment,  H  814-829. 

FUNDING. 

Indebtedaess,  see  Municipal  Corporations. 
I  913. 


FUNDS. 

See- 
Misapplication  of  funds  by  creditor  as  dls- 

cbai^e  of  surety.   Principal  and  Surbtt, 

I  114. 

Relief  funds  for  employ^,  acceptance  as  affect- 
ing employer's  liability  for  injuries  to  em- 
ploy«.  Master  and  Servant,  i  100. 

Of  suMlAtlOBB  or  eorporatloBB. . 

See— 

Colleges  and  Universities,  S  6. 
Corporation,  rights  and  liabilities  of  officers 
and  agents.  Corporahonh,  f  312. 
Rights  and  liabilities  of  stockholders.  Cor- 
porations. S  182. 
Special  fond  of  insaraoce  companies.  In- 
surance, I  68. 
Religious  Societies,  IS  15-25. 

Pnbllo  fsndM. 

See- 
Accounting  for  by  county  officers.  Counties, 

5  94. 

By  municipal  officers.    MtTNtciPAL  Cor- 
porations, i  172. 

By  town  officers.    Towns,  |  32. 
Appropriation  for  bridges.    Bridges,  |  11. 
Counties,  H  149-186. 

Custody  and  care  ot  by  officers.  Ofticers,  | 
111. 

Deposits  of.  Depositarieb,  Si  5,  6. 
Dispc^tion  of  taxes  collected— 

HiGBWATB,  SI  130,  149. 

Intoxicatino  Iaquors,  i  95. 

Municipal  Corporations,  S  084. 

Taxation,  IS  908-917. 
Municipal  Corporations,  SS  859-lOUO. 
Restraining  payment  or  other  disposition  in 

general.   Injunction,  §  88. 
Schools  and  School  Districts,  If  16-19. 
Special  or  local  laws  relating  to.  Statutes, 

States.  SS  75,  113-1C7. 

Subjects  and  titles  of  acts  relating  to.  Stat- 

ITTES,  S§  120,  121. 

Title  to  and  disposition  of  trust  funds  depos- 
ited in  banlc.   Banes  and  Banking,  {  130. 

Towns,  IS  4G-G1. 

United  States,  SS  79-00. 

Vested  rights  in  disposition  of.  Constitution- 
al I^AW,  i  103. 

FUNERAL  BENEFITS. 

See  Insurance,  S  788. 

FUNERAL  EXPENSES. 

Element  of  damages  for  death  caused  by  wrong- 
ful act   Death,  S  84. 

Indigent  soldiers,  sailors,  or  marines.  Army 
AND  Navy,  8  53. 


TUs  JHgmtt  is  oompilsd  «a  Ohm  Key-Kmber  SyatMB.  For  explanrntloiit  see  pace  Ul. 
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Inability   for  faneral   ezpeoses   of  paupers. 
Paufbbs,  I  40. 
Of  estate  of  decedent    Bxz£utob8  and 
Aduinistbatobs,  I  214. 
Necessaries.  Hvsbaitd  and  Wife,  i  19. 
Of  parent.   Parent  and  Child,  |  8. 
Priority  of  widow's  allowance  over.  Ezecd- 

TOBfl  AND  ADHINISTBATOBS,  |  182. 

FURNITURE. 

See— 

GonBtmction  of  term  as  used  In  Insurance 

policy.    INSURANCE,  S  163. 
School  fumitUK.   ScBOOiA  and  School  Dis- 

TBICT8.  {  76. 

FUTURE  ADVANCES. 

Mortgage  to  secure,  see  MoBTaAoii:s,  SS  Hf^r 
154. 


FUTURE  ESTATES. 

See— 

Assignability,    Absignmerts,  S|  Q-8. 
KeairiotioQs  against  perpetuities.  Perpetui- 
ties, S  4. 

FUTURES. 

Sales  for  future  delivery,  see  Gauino,  |  12. 

FUTURE  SUPPORT. 

Consideration  for  conveyance  or  other  trans- 
fer, sufficiency  as  to  creditors  and  subsequent 
purchasers,  see  Fraudulent  Convetances, 
S  80. 

GAMBLING. 

See  Oauing. 


GAME. 

Scope-Note. 

[INCLUDES  wild  aolmals  pursued  for  sport  or  profit ;  regulations  for  their  preserva- 
tion; and  nature  and.  Incidents  of  rights  of  taking  game. 

[EXCLUDES  regulations  relating  to  animals  In  genwal,  and  the  offense  of  cruelty  to 
animals  (see  Animah:) ;  and  bunting  on  Sunday  (see  Sunday).  For  complete  list  of  matters 
excluded,  see  cross-references,  post] 

Analysis. 

I  4.  Constitutional  and  statutory  provisions. 
§  7.  Offenses. 

Cross-References, 

Fisn. 

Hunting  on  Sunday.    Sundat,  |  29. 
Regulations  ctmstitutlng  exercise  of  power  of 
eminent  domain.   Eminent  Douain,  i  2. 


I  4.  OimstltntiOBal  rad  -statmtory  pro- 
Tislons. 

Deprivation  of  property  without  due  process  of 
law,  see  Constitutionai.  Law,  S  278. 

Subjects  and  titles  of  acts,  see  Statutes,  { 
107. 

For  Casks  prou  Other  States, 
See  24  Cent.  Dig.  Game.  S  3- 
See,  also,  10  Cyc.  p.  1010;  note,  3  L.  R. 

A.  (N.  S.)  163;   note,  42  Am.  St  Rep. 

138. 

I  7.  Offenses. 

[a]    (Snp.  1900) 

Where  defendant  came  into  possession  of 
a  quail  on  the  30th  day  of  December,  and  re- 


tained It  in  his  poBnessIon  until  February  Sth, 
he  Is  liable  to  punishment  therefor  under  Bums* 
Rev.  St.  1894,  f  2300  (Homer's  Rev.  St.  {  2107), 
providing  that  whoever  has  In  his  possession 
any  quails  from  the  1st  of  January  of  any  year 
to  November  10th  of  the  same  year  shall  be 
fined,  etc—Smith  t.  State,  58  N.  E.  1044,  155 
Ind.  611,  51  L.  R.  A.  404. 

Fob  Casks  fbou  Otueb  States, 

See  24  Cent.  Dio.  Game,  K  0.  7. 
See,  also,  19  Cyc.  pp.  1008-1010. 

GAMES. 

On  Sunday,  see  Sunday,  S  0. 
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GAMING 


Scope-Note. 

[INCLUDES  wagers  and  other  agreenients  to  risk  money  or  other  pnq^erty  on  the  re- 
sult of  a  contest  or  the  happening  of  any  uncertain  eroit;  nature,  reqnlsltea,  Talldlty* 
Incidents,  construction,  operation,  and  effect  of  such  agreements  In  general ;  rights, 
liabilities,  and  remedies  of  the  imrtieB;  and  unlawfully  betting,  playing  ^mes,  keeping 
or  frequenting  houiKs  or  other  places  for  gamln&  as  public  offenses,  and  liability  therefor, 
dril  and  criminal. 

[EXCI/UDES  wager  policies  of  Insurance  (see  /fwuranoe);  lotteries  (see  Lotte^-ica); 
and  gambling  on  Sunday  (see  Sunday).  For  complete  list  of  matters  excluded,  see  cross- 
references^  POHt]  ^ 

Ant^ysis. 

I.  Gambling  Contracts  and  Transactions. 

(A)  Nature  and  Validity. 

§  1.  Wagers  in  general. 

§  %.  What  law  governs. 

§  3.  Constitutional  and  statutory  provisions. 

§  5.  Subject-matter  and  interest  of  parties  therein  in  general. 

I  6.  Games,  sports,  and  contests. 

§  7.  Prizes  or  premiums. 

§  8.  Subscriptions  or  entrance  fees. 

§  9.  Disposition  of  money  or  property  by  chance. 

§  10.  Speculative  transactions  and  dealings. 

§  11.  In  general. 

§  12.  Sales  for  future  delivery. 

§  13.    Options. 

§  14.    Agreements  for  payment  of  differences. 

§  17.  Contracts  in  furtherance  of  gaming  in  general. 
§  18.  Loans  for  gambling  purposes. 

§  19.  Obligations  and  securities  for  gambling  considerations. 
§  21.  Loans  to  pay  losses. 

(B)  Rights  and  Remedies  ok  Parties. 

§  22.  Parties  to  bet  or  game. 

§  23.    In  general. 

§  25.           Enforcement  of  contract. 

§  26.          Recovery  of  payments. 

§27.  Stakeholders. 

§  28.    Rights  "and  liabilities  in  general. 

§  29.           Effect  of  withdrawal  or  repudiation  of  bet. 

§  31.  Parties  to  speculative  transactions. 

§  34.    Recovery  of  payments. 

§  35.  Brokers  in  speculative  transactions. 

§  3€.           Rights  and  liabilities  in  general. 

§  40.  Actions. 

§42.    Grounds  of  action. 

§  45.   Time  to  sue,  and  limitations. 

§  46.    Parties. 

§48.    Pleading. 

§  60.   Trial,  judgment,  and  review. 

n.  Penalties  and  Forfeitures. 

§  52.  Constitutional  and  statutory  provisions, 
§  56.  Persons  liable  for  penalties. 
§  58.  Property  subject  to  forfeiture. 

TlUs  Dlsest  la  eMaplloA  om  the  Key-Nvmber  System.  For  •xplmnation,  ae*  pace  iii. 
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II.  Penalties  and  Forfeitures — Gmtinued. 

§  60.  Searches  and  seizures. 

§  61.  Enforcement  and  eflfect  of  forfeitures. 

III.  Criminal  Responsibility. 

(A)  Offenses. 

§  62.  Nature  of  offense  of  gaming. 

§  63.  Constitutional  and  statutory  provisions. 

§  64.  Elements  of  criminal  gaming. 

§  65.    Intent. 

§  66,           Game,  event,  or  hazard. 

§  67.           Bet  or  stake. 

§  68.  Games,  sports,  and  devices  prohibited. 
§  70.  Playing  or  betting. 
§  71.          In  general. 

§  74.  Keeping  or  exhibiting  gaming  table,  device,  or  implements. 
§  76.  Owning  or  letting  or  permitting  use  of  house  or  place  for 
gaming. 

§  77.  Frequenting  or  visiting  gaming  houses  or  places  for  betting  • 

or  gaming. 
§  78.  Common  gamblers. 
§  79.  Persons  liable. 
§  80.  Distinct  offenses  in  one  act. 
§  81.  Continuing  or  separate  offenses. 

(B)  Prosecution  and  Punishment. 

§  82.  Jurisdiction. 

§  84.  Indictment  or  information. 

§  85.  Requisites  and  sufficiency  in  generaL 

§  86.    Intent 

§  87.           Description  of  game,  device,  or  implements. 

§  88.    Description  of  bet  or  stake. 

§  89.   Description  of  place  or  house. 

§  90.           Keeping  or  exhibiting  table,  device,  or  implements. 

§  91.    Keeping  house  or  place. 

93.  Ownership  and  use  of  house  or  place. 

93.           Frequenting  or  visiting  housp  or  place. 

§  94.           Issues,  proof,  and  variance. 

§  95.  Evidence. 

§  96.  ■  Presumptions  and  burden  of  proof. 

§  97.    Admissibility. 

§  98.   Weight  and  sufficiency, 

§  99.  Trial. 

§  101.           Questions  for  jury, 

§  102.    Instructions. 

1 103.   Verdict. 

§  104.  New  trial. 
§  105.  Appeal  and  error. 
§  106.  Sentence  and  punishment. 


Cross-References. 


See— 

AssfgameDt  of  mutual  bencBt  iDSurance.  In- 
surance, f  728. 
Lotteries. 

Hainteiiance  of  gambling  house  as  public  nui- 

Bftnce.   Nuisance,  {  62. 
On  fair  grouDcl.   Aosicultube,  g  5. 
On  Sunday.    Sundat,  |  6. 


Right  of  person  freqaenting  gaming  houses  to 
liquor  license.   Intoxicatinq  Liquobs,  §  5ti. 

Violation  of  gaming  laws  aa  grortnd  for  dis- 
solution  of  corporation.  Ck>SF0BATi0N8,  i 
507. 

Wagering  potictes  of  insurance.  Isscbance,  S 
119. 
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GAMING,  I  (A). 


I.  GAXBUHG  COKTKAOTB  AMD 
TBANaA«!n01I& 

(A)  NATURE  AND  VALIDITY. 

1  1.  Wac^n  in  ceneral. 

(■]  (Snp.ISGl) 
Bj  Rev.  St.  1843.  p.  693,  all  wagering 
coDtracts  are  declared  TOid.— Parsons  t.  State, 

2  Ind.  499. 

Foe  Cases  fbou  Otheb  States, 
See  24  Cent.  Dig.  Gaming,  |  1. 
See,  also,  20  Cyc.  pp.  921,  933,  934 ;  note. 
18  L.  R.  A.  859;  note,  87  Am.  St.  Rep. 
697. 

I  2.  Wkat  law  (OTenu. 

[tl  (SBP.U89) 
Rev.  St  1881,  S  4950,  which  makes  Toid 
all  notes,  bills,  etc.,  the  whole  or  any  part  of 
tbe  consideration  of  which  is  for  money  or  oth- 
er TsloaUe  thing  won  by  wager,  or  money  lent 
at  the  time  of  such  wager  for  the  purpose  of 
being  wagered,  does  not  apply  to  notes  executed 
ud  payable  In  New  York  in  pursuance  of  a 
traosaction  engaged  in  and  consummated  there, 
kst  soch  notes  are  governed  by  the  laws  of 
New  York.— Sondhelm  t.  Gilbert,  117  Ind. 
71, 18  N.  E.  087,  10  Am.  St.  Rep.  23.  6  U  B. 
A  482. 

FoK  Cases  fbou  Otheb  States, 
See  24  Cent.  Dig.  Gaming,  %  2. 
See,  also,  20  Gyc.  p.  928 ;  note,  04  L.  R. 
A.  160. 

1 3.  Comtltmtlimal  and  statmtorr  pro- 
Tlaioms. 

Criiiinal  responsibility,  see  post,  I  63. 
8nt)}ects  and  titles  of  acts,  see  Siatutbs,  1 
118. 

Foi  Cases  fbom  Otheb  States, 
Sex  24  Cent.  Dig.  Gaming,  1  S. 
Bee,  also,  20  Cyc  p.  922. 

I  S.  Bmbjeet-matter  and  latneit  of 
partiM  Aerela  In  cenwal* 

[a]  A  wager  or  bet  made  between  parties  on 
tlie  result  of  an  election  Is  void.— (Sup.  1858) 
Fiybarger  v.  Simpson,  11  Ind.  69;  (1859)  Hizer 
T.  State,  12  Ind.  330;  (1859)  Worthington  T. 
Btad.  13  Ind.  344. 

[b1  (S«».1859) 
Defendant  bought  a  hat  on  an  agreement 
that  he  should  pay  for  it  when  B.  (who  was 
>t  that  time  candidate  for  gOTemor)  should  be 
defeated.  Held,  that  the  contract  was  a  wager, 
tad  had  reference  to  the  election  at  which  B. 
was  running  for  governor. — Illxer  t.  State,  12 
lad.  330. 

[c]    (Sap.  I860) 
A  note,  pajrable  if  "James  Buchanan  Is 
Ibe  next  president."  is  Ill^I.— Nudd  Burnett, 
14  Ind.  25. 


[d]  (Snp.  1879) 

A  transaction  by  which  plaintiCE  delivered 
to  defendant  a  wagon  valaed  at  $120,  for  which 
defendant  agreed  to  pay  plaintifl  f3  and  the 
further  sum  of  $235  in  the  event  of  TUden's 
election,  was  a  wagering  contract,  and  there- 
fore void  under  2  Rev.  St.  187C,  p.  408,  S  28.— 
Davis  V.  I«onard,  09  Ind.  213. 

[e]  (Sdp.  138S) 

A  contract  to  pay  a  sum  of  money  on  con- 
dition that  the  payee  do  not  marry  within 
two  years,  and,  if  he  do,  then  to  pay  a  certain 
Bum  per  day  during  the  time  he  shall  remain 
single,  is  a  wager  on  the  probability  of  mar- 
riage, and  is  void.— Chalfant  v.  Payton,  91  Ind; 
202.  46  Am.  Rep.  686. 

[q    (Svp.  tern 

An  agreement  to  pay  a  certain  sum  of 
money  to  the  payee  ^3J  a  certain  time  on  his 
marriage  to  a  certain  lady  between  certain 
dates,  provided  he  gave  the  promisors  **the 
exclusive  ri^t  to  carry  marriage  benefit  insur- 
ance on  him"  and  the  lady,  is  void  as  a  wager- 
ing contract— James  v.  Jellison,  94  Ind.  292,  48 
Am,  Rep.  151. 

[g]  {SBp.1890) 

A  transaction  whereby  10  bushels  of  oats, 
of  the  actual  value  of  30  or  40  cents  a  bushel, 
are  delivered  by  one  party  to  the  other,  uiwn 
an  agreement  that  the  party  receiving  the  oats 
should  execute  his  note  for  ?100,  the  party 
fumUhing  the  oats  agreeing  in  turn  to  sell 
20  bushels  of  oats  to  be  delivered  by  the  maker 
of  the  note  at  the  price  of  $10  per  bushel,  both 
parties  having  full  knowledge  of  the  actual 
value  of  the  oats,  is  a  wagering  contract,  and 
void  as  between  the  parties. — Schmueckle  v. 
Waters,  126  Ind.  265,  25  N.  E.  281. 
Fob  Gases  ebcoc  Otheb  States, 

See  24  Gent.  Dig.  Gaming,  ||  6-15. 

1  6.  Oaaaeif  sporty  and  oontMta. 

[a]  (S«p.U(tt) 

A  wrestling  match  Is  a  game  within  the 
meaning  of  Bums'  Rev.  St.  1901,  S  6076.  pro- 
viding that  a  person  may,  within  six  months, 
recover  money  or  other  valuable  things  paid  <m 
a  bet  on  a  game,  and  therefore  money  lost  and 
paid  by  virtue  of  a  bet  on  a  wrestling  match 
can  be  recovered.— Desgain  v.  Wessner,  67  N.  E. 
991,  161  Ind.  20E>. 

Fob  Cases  pbom  Otueb  States, 

See  24  Cent.  Dig.  Gaming,  fS  12-14. 

§  7.   Prises  or  premiama. 

[a]  <Sdp.I878) 
To  offer  to  pay  a  premium  to  the  owner  of 
the  horse  that  shall  "make  the  quickest  time" 
is  not  against  public  policy  as  a  wager  or  bet, 
and  such  owner  may  raaiutain  an  action  to  re- 
cover such  premium. — Alvord  v.  Smith,  03 
Ind.  68. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Gaming.  |  16. 
See,  also,  20  Cyc.  p.*  024. 
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S  S.  SvbaiirlptioBi  «r  eatrmBoe  feu. 
M  (Sa».  UTS) 
Id  an  actioa  by  a  driving  park  assDointion 
to  recover  on  subscriptions  gi^-eD  for  tlie  piir- 
|K)se  of  assisting  in  tbe  payment  of  premimiii^ 
offered  for  certain  horse  races  which  were  tn 
tfllce  place  in  the  parlc,  an  answer  allcsing  that 
plaintiff  was  organized  for  an  unlawful  purpose, 
viz.  the  purchase  of  ground  for  horse  ractD^ 
"nnd  other  purposes,"  or  to  enable  plaintiff  to 
sell  pools  on  horse  races,  and  that  the  party 
who  had  obtained  the  subscription  had  misrep- 
resputed  the  contents  of  the  subscription  paper 
and  the  extent  of  the  liability  to  be  incurred  by 
signing  the  same,  was  insufflcient.— Mullen  v. 
Beech  Grove  Driving  Park,  <34  Ind.  202. 

Fob  Cases  from  Other  States, 

See  24  Cent.  Dig.  Gaming,  §  17. 
See,  also,  20  Cyc.  p.  924. 

S  9.   Diiposltlon  of  money  or  property 
by  ohanoe. 

[a)    (Sap.  1S5S) 
Schemes  for  the  distribution  of  property  to 
be  determined  by  chanre  are  unlawful. — Swain 
V.  Bussell,  10  Ind.  488. 

Fob  Cases  from  Other  States, 
See  24  Cent.  Dig.  |  IS. 

I  lO.  SpeenlatiTO  trauaotiou  Md  deal- 

ICishts  and  liabilities  of  brokers,  see  post,  SB 

35,  30. 

Ui(,'hts  and  remedies  of  parties,  see  post,  ft 

For  Cases  fboh  Other  States, 

See  24  Cent.  Dig.  Gamins.  )E8  l»-27. 
See,  also,  20  Cyc.  pp.  92U-U31. 

S  11.           In  ceneraL 

[a]  (Sap.  1865) 

The  mere  fact  that  a  person  may  not  have 
in  his  possession,  and  has  not  attempted  to  ac- 
quire possession  of,  a  particular  commodity 
which  he  undertakes  to  sell,  deliverable  at  a  fu- 
ture time,  will  not  render  illegal  a  contract  made 
by  him  to  sell  and  deliver  the  article.  lie  is 
bound  by  his  contract,  and  must  deliver  the 
property  or  be  subject  to  the  consequence  of  a 
nondelivery.— Shipp  v.  Bowen,  25  Ind.  44. 

[b]  (S«P.  18S1) 

Where  the  defense  to  a  note  Is  that  it  was 
given  to  plaintiff,  a  broker,  to  pnrchase  wheat, 
in  pursuance  of  a  scheme  or  combination  be- 
tween defmdant  and  others  to  corner  the  mar- 
ket, but  it  does  not  appear  that  plaintiff  was  a 
party  to  the  combination,  the  plaintiff  is  en- 
titled to  recover.— Wright  v.  Crabbs,  78  Ind. 
4S7. 

[ci  (App.  imy 

Where  there  is  evidence  that  defendant 
proposed  to  his  cousin  that  tbey  should  buy 
some  wheat;  that  they  bought,  through  reputa- 


ble members  of  the  Chicago  Board  of  Trade,  a 
certain  quantity,  which  was  delivered  to  them 
in  the  shape  of  warehonae  receipts;  that  actual 
delivery  on  demand  was  intended  by  all  parties; 
that  they  could  have  got  tbe  wheat  on  demand ; 
that  they  carried  It  awhile  on  margin  with  said 
dealers:  that  wheat  depreciated,  and  they 
closed  out  at  a  loss,  which  was  all  paid  by  said 
cousin,  defendant  giving  him  the  note  in  suit 
in  settlement  of  his  BhaTe,--a  finding  that  the 
note  was  not  founded  on  a  gambliug  considera* 
tioii  will  not  be  reversed. — Fisher  t.  Fisher, 
S  Ind.  App.  Uiio,  Sii  N.  E.  206. 

Fob  Casks  from  Other  States, 

See  24  Cent.  Dig.  Gaming,  H  19-21,  'JSi, 

2(J. 

S  12*    Sales  for  fa  tare  dellTery. 

[a]  <Sai>.  ISSH) 

Where  any  commodity  is  bought  for  future 
(U'livery,  Hitliout  regard  to  the  form  of  the  con- 
tract, if  tbe  parties  mutually  understand  aud 
intend  that  the  purchaser  shall  pay  for,  and 
the  seller  shall  deliver,  the  commodity  sold  at 
the  maturity  of  the  <'ontract,  the  transaction  is 
legal  and  valid:  and  the  fact  that  the  pur- 
cha.ser  is  required  to  deposit  a  margin,  and  to 
increase  the  same  at  any  time  the  market  may 
require  it,  to  secure  the  payment  of  the  pur- 
chase price  at  maturity,  or  that  the  seller  shall 
deposit  a  margin,  and  increase  tbe  same  like 
the  purchaser,  to  secure  the  delivery  of  the  com- 
modity sold  at  maturity,  does  not  vitiate  such 
ooD tract.— Fisher  v.  Fisher,  15  N-  E.  832,  113 
Ind.  474. 

[b]  (8np.  1SS9) 

A  contract  for  the  sale  and  future  delivery 
of  a  commodity  of  a  designated  kind,  which  tbe 
seller  does  not  own  and  which  has  at  the  time 
no  actual  existence,  but  which  may  be  supplied 
by  purchase  in  the  market  at  the  proper  time, 
is  a  valid  contract,  provided  it  is  the  intention 
of  the  parties  or  one  of  them,  when  the  contract 
was  made,  that  the  commodity  shall  actually 
be  procured  by  the  seller  and  supplied  to  the 
purchaser  at  or  before  the  maturity  of  the 
agreement.— Sondheim  v.  Gilbert,  18  N.  E.  GST, 
117  Ind.  71,  6  U  R.  A.  432.  10  Am.  St  Bep. 
23. 

Fob  Casf^  from  Other  States, 

See  24  Cent.  Dig.  Gaming.  S  22. 
See,  also,  20  Cyc.  p.  02G ;  note,  1  Aul  St 
Rep.  752. 

{  13.    Optloaa. 

U]    (Sap.  188S> 

It  is  a  good  defense  to  a  note,  sued  on  by 
the  payee,  that  it  was  given  to  reimburse  plain- 
tiff for  defendant's  share  of  margins  advanced 
by  plaintiff  upon  an  option  contract  in  grain, 
entered  into  by  plaintiff  and  defendant  Jointly, 
without  any  intention  of  paying  for  the  grain  or 
having  it  deUve red.— Davis  v.  Davis,  119  Ind. 
511.  21  N.  K.  1112. 
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n>]    (Sap.  189D 

OptioD  deals,  where  it  is  mutually  under- 
stood and  intended  by  both  buyer  and  seller 
ihat  tbe  grain  purported  to  be  purchased  shall 
DOt  be  delivered,  where  in  fact  the  seller  has 
DO  grain  to  deliver,  and  where  settlements  at 
the  time  fiied  for  delivery  are  to  be  made  upon 
the  market  Talne  of  such  cereals  at  that  time, 
being  understood  by  the  parties  to  be  a  specula- 
tion wholly  OD  chances,  are  against  public  pol- 
icy, and  therefore  illegal. — Pearce  t.  Dill,  48 
N.  E.  788. 140  Ind.  136. 

l^H  1W4) 

.  A  nutnafactnrer  In  September,  1898,  con- 
tracted Trith  brokers  that  the  latter  should  taka 
orders  for  hardware  at  speeified  prices  on  com- 
missitm  to  be  paid  by  tbe  manufactuiw;  the 
hardware  to  be  sUnwd  direct  to  the  buyer. 
In  April,  1899,  the  brokers  took  an  order  from 
plaintiff  for  a  bill  of  goods  at  the  prices  fixed 
in  the  contract  between  the  manufacturer  and 
broker,  which  order  was  acc^ted  by  the  maa- 
ubctorer.  Beld,  that  the  contract  of  sale  thus 
made  throuiA  the  broker  did  not  violate  a  stat- 
ute prohibitinK  ccmtracts  for  options  to  sell  or 
buy  commodities  at  a  future  time,  etc.— Tutlull 
Spring  Co.  T.  Holllday,  72  N.  E.  872.  1C4 
Ind.  13. 

Fob  Cases  fbou  Otuex  States, 
See  24  Cent.  Dig.  Gaming,  S  24. 
See,  also,  20  Cyc.  p.  931. 

1 14.  — ~  Acraements   for  p»yaieat 
dlSersmeM. 

M  fSnp.  mt) 
Contracts  of  sale  that  do  not  contemplate 
tlK  actual  bona  fide  delivery  of  the  property 
by  tbe  seller,  nor  the  payment  by  the  buyer, 
bat  are  intended  to  be  settled  by  paying  the 
differeuce  in  price  at  some  future  time,  are 
gambling  contracts.— Whiteaides  t.  Hunt,  97 
Ind.  l&l,  40  Am.  Rep.  441. 

[b]  (SI1P.1S89) 
A  contract  for  tbe  sale  of  a  commodity  for 
futare  delivery  is  valid  if  tbe  parties  intend  a 
fatnre  delivery;  but  invalid  if  none  is  con- 
templated, but  only  a  payment  of  the  difference 
between  the  contract  and  the  market  price. — 
Sondheim  v.  Gilbert,  18  N.  E.  687,  117  Ind. 
71,  5  L.  R.  A.  432,  10  Am.  St  Rep.  23. 

[e]  (SBp.ue} 
Where  a  commodity  is  bought  for  future 
deUvery,  no  matter  what  the  contract  is,  the 
hw  regards  the  substance,  and  not  the  shadow, 
and,  if  the  parties  mutually  understood  and 
iatoded  ttiat  the  purchaser  should  pay  for, 
ud  the  seller  should  deliver,  tbe  commodity 
it  the  maturity  of  the  contract,  it  is  a  legal 
■id  nlid  transaction,  and  the  fact  that  the 
ptfcliiier  is  required  to  deposit  a  margin,  and 
{unease  the  same  at  any  time  the  market  re- 
QoiM  it,  in  order  to  secure  the  payment  at 
matttrity,  or  that  the  seller  shall  deposit  a  nur- 
fi»i  and  increase  the  same  like  tbe  purchaser, 
in  order  to  secure  the  delivery  at  maturity, 


does  not  vitiate  the  contract.  But  if,  at  the 
time  of  the  contract,  it  is  mutually  understood 
and  intended  by  all  the  parties,  whether  ex- 
pressed or  not,  that  the  commodity  said  to  be 
sold  was  not  to  be  paid  for,  nor  to  be  deliver- 
ed, but  the  contract  was  to  be  settled  and  ad- 
just^ by  the  payment  of  difference  in  price,  if 
tbe  price  should  decline,  the  purchaser  paying; 
tbe  difference.  If  it  should  rise,  the  seller 
paying  the  advance,  the  contract  price  being 
the  basis  upon  which  to  calculate  a  difference. 
In  such  case  it  would  be  a  gambling  contract, 
and  void.— Davis  r.  Davis,  21  N.  £.  1112,  119 
Ind.  511. 

[d]  (App.  1^} 

It  is  a  good  defense  to  a  note  that  it  was 
given  for  the  profits  arising  out  of  the  pur- 
chase and  sale  of  grain  by  tbe  maker  as  plain- 
tiff's broker,  it  being  understood  between  them 
that  none  of  the  wheat  should  be  delivered, 
but  that  the  profits  or  losses  should  be  deter- 
mined by  the  fluctuating  market  prices,  and 
that  the  maker  should  be  at  liberty,  without 
consulting  the  payee,  to  deal  with  such  per- 
sons OS  he  might  see  fit.— Nave  v.  Wilson,  12 
Ind.  App.  38,  33  N.  B.  876.  . 

[e]  (Sup.  1905) 

Contracts  for  the  purchase  and  sale  of 
commodities  not  to  be  delivered,  but  only  to  be 
performed,  by  advancing  and  paying  differences 
are  void  at  common  law.— Western  Union  Tel. 
Co.  V.  State  ex  rel.  Hammond  Elevator  Co.. 
76  N.  B.  100,  165  Ind.  402,  3  L.  B.  A.  (N.  S  ) 
153. 

Fob  Cases  fbou  Other  States, 

See  24  Cent.  Dio.  Gaming,  gS  25,  26. 
See,  also,  20  Cyc.  p.  020;  note,  98  0.  C. 
A.  368. 

f  17.  Contraots  In  fvrtheranoo  of  can- 
Ins  in  seneraL 

Constitutionality  of  law  as  to  sufficiency  of  evi- 
dence that  building  was  rented  for  gaming, 
see  Criuinal  Law,  §  732. 

[a]  (Sap.  1842) 

Two  persons  made  a  bet  of  goods  of  the 
value  of  $100  on  the  result  of  a  presidential 
election,  and  each  executed  his  promissory  note 
to  a  merchant  for  that  sum ;  the  payee,  with 
notice  of  the  facts,  agreeing  to  furnish  the 
goods  to  the  winner.  The  loser  was  to  pay  bis 
note,  and  the  winner's  was  to  be  void.  After 
the  election,  a  suit  on  tbe  note  given  by  the 
loser  was  brought  by  an  assignee.  Held  that, 
though  the  goods  had  been  delivered  to  the 
winner  by  the  payee  of  the  note,  the  suit  could 
not  be  sustained;  the  consideration  of  the  note 
being  illegal.— Duncan  t.  Cox,  6  Blackf.  270. 

[b]  (Sap.  1838) 

Tbe  sale  of  a  race  horse,  racing  being  il- 
legal, Is  a  good  consideration  for  a  note  for  the 
price,  although  the  payee  knows  the  maker 
buys  the  borse  to  run  him  for  a  wager  in  a 
race.— Gnmmings  t.  Henry,  10  Ind.  100. 
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td  (Sup.  I860) 
A.  and  B.  owed  C.  for  goods  sold  to  both, 
for  which  he  held  their  notes.  Without  C.'s 
];nowledge,  they  bet  on  an  election  as  to  who 
should  pay  the  debt.  Held,  that  C'b  right  of 
action  was  not  thereby  affected.— Maalsby  T. 
Wolf,  14  Ind.  457. 

[d]     (Sop.  1865) 

A  contract  for  the  sale  of  a  billiard  table 
is  not  80  illegal  as  to  deprive  the  seller  of  his 
right  to  recover  the  purchase  price,  though  the 
buyer  informed  him  that  he  was  buying  it  for 
the  purpose  of  setting  it  up  io  hia  saloon  for 
his  customers  to  play  on  for  the  liquor. — Bickel 
r.  Sheets,  24  Ind.  1. 

Fob  Cases  fbou  Other  States, 

See  24  Ceitt.  Dig.  Gaming.  §{  29-35. 
See,  also,  20  Cyc.  pp.  934,  935. 

§  18.  XrfMUta  for  cantbllnc  pvrpoies. 

[a]  (Snp.  1890) 

Mere  knowledge,  on  the  part  of  a  person 
loaning  money,  that  the  borrower  intends  to 
use  it  by  engaging  in  the  purchase  of  options  on 
grains  in  the  market  of  another  state,  or  invest- 
ing it  in  wagering  or  gambling  contracts,  will 
not  defeat  a  recovery.— Jackson  v.  City  Xat. 
Bank  of  Gosben,  125  Ind.  347.  25  E.  430, 
0  L.  R.  A.  657. 

[b]  (8«p.l8n) 

It  is  a  good  defense  on  a  note  that  the 
note  sued  on  was  given  for  money  borrowed  to 
be  used  by  the  parties  jointly  In  gambling  con- 
tracts, and  In  paying  losses  snstained  on  ac- 
count of  nich  contracts.— Plank  t.  Jackson, 
128  Ind.  424,  26  N.  E.  568,  27  N.  E.  1117. 

Rev.  St.  1881.  I  4050,  which  makes  void 
notes  given  "for  repaying  money  lent  at  the 
time  of  such  wager  for  the  purpose  of  being 
wagered,"  does  not  apply  to  a  note  given  for 
money  borrowed  and  used  for  the  purpose  of 
future  gambling  in  wheat,  where  the  lender 
had  no  interest  in  the  gambling  transactions, 
though  he  knew  that  the  borrower  intended  to 
engage  in  them. — Id. 

Fob  Cases  pbou  Other  States. 

See  24  Cent.  Dig.  Gaming.  H  36-3S. 
See.  also,  20  Cyc.  pp.  039,  940;  note.  1 
Am.  St  Rep.  302. 

{ 19.  Oltllgations    and    seoBrltlet  for 
■anblinc  ooasideratloma. 

Estoppel  to  deny  Talidlty  of  note,  see  Estop- 
pel, S  86. 

[a]    (Sup.  1ES9) 

The  statutes  of  New  York  do  not  render 
void  merchantable  notes  executed  In  consider- 
ation of  money  which  was  to  be  used  in  gam- 
bling speculations  on  the  stock  market,  and  the 
statutes  of  Indiana  indicate  such  a  coincidence 
in  the  policy  of  both  states  as  that  the  courts 
will  not  hesitate  to  enforce  the  liability  of  a 
maker  of  a  note,  executed  in  order  to  obtain 


money  with  which  to  purchase  options  and  in 
the  hands  of  an  innocent  holder.— Sondheim  ▼. 
Gilbert,  18  N.  E.  087,  117  Ind.  71,  5  L.  R.  A. 
432,  10  Am.  St.  Rep.  23. 

[b]  (App.lMl) 

Under  Bums'  Rev.  St.  18&4,  S  2181,  pro- 
hibiting the  keeping  of  any  gambling  apparatus 
for  the  purpose  of  gaming,  the  answer  in  a 
suit  on  notes,  setting  up  that  the  consideration 
therefor  was  a  slot  machine,  which  could  be 
used  for  no  other  purpose  but  gambling,  was 
not  demurrable. — Bamhart  T.  Goldstein,  50  N. 
E.  1067.  27  Ind.  App.  101. 

For  Cases  fbou  Other  States, 

Ske  24  Cent.  Dm.  Gaming.  SI  39-44. 
See,  also,  20  Cyc.  pp.  930-037. 

§  21.  Iioans  to  pay  losses. 

[a]    (Sap.  1891) 

Mere  knowledge  on  the  part  of  a  lender 
that  the  borrower  intends  to  use  the  money  to 
pay  a  debt  which  the  borrower  is  under  no 
legal  obligation  to  pay  by  reason  of  its  growing 
out  of  a  gambling  or  unlawful  contract  does 
not  render  a  note  given  for  such  money  so 
loaned  void.- Plank  t.  Jackson,  26  N.  B.  66^ 
27  N.  E.  1117,  128  Ind.  424. 

Fob  Cases  from  Other  States, 

See  24  Cent.  Dio.  Gaming,  {{  47,  48. 
See,  also,  20  Cyc.  p.  940. 


(B)  RIGHTS  AND  REMEDIES  OF  PAR- 
TIES. 

Right  of  parties  winning  m<Hiey  to  claim  bene- 
fit of  exemption  laws,  see  Bxehftiohs,  i  ttS, 

§  22.  Parties  to  liet  or  came. 

For  Cases  from  Other  States, 

See  24  Cent.  Dio.  Gaming.  ||  ^>-Gl. 
See,  alao,  20  Cyc.  pp^  90.-951, 

f  23.  ^—  Jm  cemnmL 

[a]  (Snp.  185&} 

The  contingency  of  a  bet  based  on  the  re- 
sult of  an  election  is  detennioed  when  the 
popular  vote  is  caa^  though  perfect  evidence 
of  the  resnlt,  as  shown  by  the  ofBcial  count, 
cannot  be  had  nntil  later.— Hiser  t.  State,  12 
Ind.  330. 

[b]  (App.  1895) 

Where  the  judges  in  charge  of  the  races 
at  a  county  fair,  acting  in  good  faith,  postiwne 
a  horse  race  until  the  next  day,  and  the  riders, 
nnder  the  belief  that  the  starting  signal  was 
given,  or  in  obedience  to  the  clamor  of  the  by- 
standers, run  the  race,  the  winner,  if  at  the  time 
aware  of  the  postponement,  cannot  recover  the 
premium.— Malke  t.  Daviess  County  A.  M.  M. 
&  I.  Ass'n,  12  Ind.  App.  542,  40  N.  E.  927. 

For  Cases  from  Other  States. 
See  24  Cent.  Dig.  Gaming.  {  49. 
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IS5.  —  EMfmrMKent  of  eoatraoi. 

Wtere  goods  wagered  respecting  tbe  re* 
■Dlt  of  a  presideotial  election  are  not  delivered 
to  the  Tinner,  be  u  witbout  ranedy.— McHat- 
ton  T.  BateSf  4  Blackf.  63. 

n>]    (Sop.  1SS8) 
Courts  will  cot  aid  tbe  winner  of  a  wager 
to  recover  the  thing  woD.--Frybarger  v.  Simp- 
•on,  11  Ind.  08. 

[e}    lamp,  1859) 

An  election  wager  being  illegal,  the  winner 
cannot  maintain  an  action  for  it  i^aiost  the 
itakebolder.— Worthfngton  t.  Black,  13  Ind. 
344. 

Fob  Cans  noit  Otheb  Statu, 

8n  24  C^T.  Dig.  Gaming,  If  61-66. 

|t6<         Beeorery  of  pajmmts. 

Bight  of  wife  of  loeer  to  attack  conveyance  by 
winner,  tee  Fbaudulbrt  Conveyances,  } 
213. 

[a]  (SOP.183S) 
If  gooda  be  won  on  a  wager  respecting  the 
rnnlt  of  a  prestdrattial  election,  and  be  de- 
Uivred  to  the  winner,  the  loser  cannot,  either 
at  eonunon  law  or  under  the  statute,  anstahu 
an  action  Mslnst  the  winner  for  Oie  price  of 
the  good8.~McHatt(Hi  t.  Bates,  4  Bladrf.  68. 

Under  Bev.  St.  1S13,  c.  34,  an  action  of 
debt  ilea  to  recover  money  lost  by  betting  on 
a  borse  race. — Uttle  t.  Brannenbnrgh,  4  Ind. 
85. 

[c]  A  gubernatorial  election  is  not  a  "game," 
within  1  Rev.  St  p.  305,  %  2,  allowing  a  looer, 
who  baa  paid,  to  recover  ba^.— (Sup.  1858) 
Woodcock  V.  McQueen,  11  Ind.  14;  (1850)  Same 
V.  Palmer,  12  Ind.  482. 

Where  a  bet  or  wager  is  laid  and  lost  on 
the  reSDlt  of  an  election  or  on  any  other  act. 
event,  or  fact,  except  a  game.  It  cannot  be  re- 
eorered  under  1  Rev.  St  p.  305,  |  2,  allowing 
■  loeer  who  has  paid  to  recover  back  the  mon- 
ey paid.— Id. 

[d]  (Snp.l^) 
Coorts  will  not  entertain  an  action  by  the 
loNr  of  a  wager  which  he  voluntariiy  paid  to 
compel  repayment— Fiybarger  v.  Simpson,  U 
lad.  S9. 

[a]    tBiip.  UGt) 

If  the  loser  of  a  wager  gives  notice  to  the 
ilskeholder  not  to  pay  over  the  money,  hut 
does  not.  before  the  payment  of  such  money  by 
the  stakeholder  to  the  winner  of  such  money, 
five  notice  to  the  winner,  the  loser  cannot  re- 
cover from  the  winner. — Morris  v.  Philpot,  11 
Ind.  447. 

in    (9bv.  1867) 
One  who  has  lost  money  on  a  bet  may 
recover  it  from  the  other  party  to  the  bet,  to 


whom  it  has  been  paid  over,  notwithstanding  a 
third  person  was  interested  with  the  winner  in 
the  bet  The  liability  is  perfected  by  receiving 
the  money  won  on  the  bet— Wilson  v,  Gardner, 
28  Ind.  18& 

tg]    (SMp.  1879) 

Plaintiff  agreed  to  sell  to  defendant  a  wag- 
on valued  at  $120  for  $5,  and  the  further  sum 
of  $235  in  the  event  of  Tilden's  election.  The 
wagon  was  delivered  to  defendant,  and,  with 
the  acquiescence  of  plaintiff,  defendant  entered 
into  au  arrangement  with  a  third  person  to 
loan  defendant  $240  in  case  be  should  need  it, 
$5  of  which  was  to  be  paid  to  plaintiff  in  any 
event  and  $235  in  the  event  of  Tilden's  election. 
Held  that,  though  the  transaction  was  a  wag* 
ering  contract,  It  became  an  executed  one  on 
the  delivery  of  the  wagon  and  the  making  of 
the  arrangement  for  the  payment  of  the  mon- 
ey, and  plaintiff  was  not  entitled  to  recover  the 
wagou  or  its  value  on  the  happening  of  the 
event  favorably  to  defendant— Davis  T.  Leon- 
aid,  6&  Ind.  213. 

[b]  <S«v.l883) 
Money  paid  on  a  contract  by  which,  a 
benefit  assodatlon  agrees  to  pay  a  certain  stun 
to  the  beneficiary,  in  case  he  do  not  marry  for 
two  years,  cannot  be  recovered  back,  the  con- 
tract being  void  as  a  wager  on  the  probability 
of  marriage.— Chalfant  t.  Payton,  91  Ind.  202, 
46  Am.  Bep.  58& 

ni    (Sap.  1884) 

At  common  law  money  lost  By  betting 
could  not  I>e  recovered,  but  might  be  stopped  In 
the  hands  of  the  stakeholder.- Schlosaer  t. 
Smith,  93  Ind.  83. 

Money  lost  on  an  election  bet  cannot  be 
recovered  at  common  law,  nor  under  Rev.  St 
1881,  S  4951,  authorising  a  recovery  in  case  of 
betting  "on  any  game."— Id. 

[]]  (App.1881) 

In  an  action  to  recover  money  lost  at 
gambling,  the  fact  that  a  part  of  the  building 
in  which  the  gambling  occurred  was  occupied 
as  a  saloon  by  defendant,  that  he  sometimes 
personally  received  the  "take  out,*'—*  certain 
percentage  of  the  money  put  up  in  gambling,— 
and  that  such  "take  out"  vraa  sometimes  placed 
with  other  moneys  in  the  saloon,  was  aafflcient 
to  sustain  a  verdict  against  him.— Thomas  T. 
GrifflD,  1  Ind.  App.  457,  27  N.  E.  754. 

[k]    (App.  1895) 

If  A.  and  B.  enter  into  a  wagering  con- 
tract, and  B.  pays  the  wager  to  C,  who  was 
not  connected  with  the  original  illegal  transac- 
tion to  deliver  to  A.,  he  can  recover  the  mon- 
ey in  an  action  against  C,  or  where  in  an 
honest  effort  to  comply  with  the  law,  there  has 
been  an  unintentional  omission  which  renders 
the  transactioQ  illegal,  and  there  is  no  moral 
turpitude,  as  the  result  of  which  money  be- 
longing to  the  principal  comes  into  the  hands 
of  the  agent,  the  priocipal  can  recover  It,  be- 
cause to  require  the  agent  to  account  for  the 
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money  vcnild  not  sanction  the  original  iliegal 
tranaactioD,  bat  where  A.  aathoriaes  and  di- 
rects G.  to  enter  Into  vagering  contracts  for 
his  benefit,  witli  authority  to  collect  and  ac- 
count to  Um  for  the  winnings,  and  C.  enters 
Into  anch  wagering  contract  in  his  own  name 
with  B.  and  the  wager  is  paid  br  B.  to  0.,  A. 
cannot  recover  the  money  in  an  acUon  against 
because  all  the  parties  are  in  pari  de- 
licto tbroaghout  the  entire  111^1  transaction 
from  its  inception  to  ita  conclusion,  and  to  hold 
that  A.  conld  recover  wonld  encourage  Tidoos 
aad  demoralising  practices.— Nave  t.  Wilson,  38 
X.  R  876,  12  Ind.  App.  88. 

[1]  (SBP.T897) 
Title  to  money  lost  at  gaming  never  Testa 
in  the  winner,  though  the  loser  fails  to  seek  its 
recovery;  so  that  Rev.  St.  1894,  $  6678,  au- 
thorizing recovery  thereof  in  the  name  of  the 
state  for  the  benefit  of  the  loser's  wife  or  mi- 
nor children  in  case  be  does  not  sue  therefor 
within  the  time  allowed  him  by  section  6676, 
does  not  violate  Const,  art  1,  3  21,  providing 
that  "no  man's  property  shall  be  taken  with- 
out just  compcnsstion."— Ervin  v.  State  ex 
rel.  WaUey,  4S  N.  E.  24d,  150  Ind.  332. 

Fob  Cases  from  Otiieb  States, 

See  24  Cent.  Dig.  Gaming,  ii  13,  28, 
57-61. 

See,  also,  20  Cyc.  pp.  042-947. 

i27.  StAkelioldera. 

Fob  Cases  fbom  Other  States, 

See  24  Gent.  Dio.  Gaming.  SI  62-68. 
See.  also,  20  Cyc.  pp.  »47-050. 

I  s&           Blshta  wmA  llablUUes  Im 

enL 

[a]  If  ft  stakeholder  fairly  pays  over  the  mon- 
ey before  being  notified  not  to  pay  it,  the  loser 
has  no  remedy  against  him.— (Sup.  ISTtS)  Fry- 
barger  v.  Simpson,  11  Ind.  50 ;  (1858)  Morris 
V.  Philpot,  Id.  447. 

For  Cases  from  Other  States, 

See  24  Cent.  Dig.  Gaming,  H  62-67. 
See,  also,  20  Cyc.  p.  047. 

f  SO.  ——  Effect  of  withdrawal  ar  rapa- 
diatlon  of  bet. 

[K]    (Sup.  I85S) 
A  party  to  a  bet  can  recover  his  stake 
from  a  stakeholder,  if  he  give  notice  in  season 
not  to  pay  over  to  the  winner.— Alexander  v. 
Mount,  10  Ind.  161. 

[b]  (S«v<  ISHI) 

The  loser  may  recover  from  the  stakeholder 
the  amonnt  he  has  deposited,  whether  the  wager 
has  been  decided  or  not,  provided  he  demand 
the  return  of  the  stake  before  it  has  been  ac- 
tually paid  over,  after  the  event,  to  the  win- 
ner.—Fry  barger  T.  Simpson,  11  Ind.  50. 

[c]  (Snp.  1SS«) 

Where  the  pleadings  show  that  money 
passed  into  the  hands  of  the  defendant  as  stake- 


holder in  a  wager  on  the  xesiilt  of  an  election, 
an  action  for  the  money  may  be  maintained 
against  him  by  the  party  who  dioafflrms  the  il- 
legal contract,  and  notifies  him  thereof  before 
the  money  is  paid  to  the  otiier  contracting 
party.— Burroughs  v.  Hnnt,  13  Ind.  178. 

[d]     (App.  1898) 

A  person  can  recover  his  money  or  prop- 
erty staked  on  a  wager  while  still  in  the  bands 
of  the  stakeholder,  and  before  the  determina- 
tion of  the  event  on  which  the  wager  is  laid, 
provided  he  has  notified  the  stakeholder  and  de- 
manded its  return.— Taylor  v,  Moore,  60  N.  E. 
770^  20  Ind.  App.  654. 

For  Cases  from  Other  States. 
See  24  Cent.  Dig.  Gaming,  $  68. 

§31.  Parties  to  speonlatiTc  tranaaotlona. 

For  Casus  from  Other  States, 

See  24  Cent.  Dio.  Gaming,  if  7U-72. 
See,  also,  20  Cyc.  pp.  951,  OSf. 

S  34.         H««aTer7  of  paymaata. 

[a]  (8«».1»1) 

When  a  person  loans  money,  and  ai  a 
part  of  the  arrangement  It  is  to  be  used  In 
speculative  contracts,  and  he  is  interested  in 
the  contracts  or  assists  in  bringing  the  parties 
together,  and  aids  in  consummating  the  con- 
tracts by  conspiring  with  and  urging  and  aid- 
ing the  person  to  whom  he  loans  the  money  to 
make  such  investments  and  loans  him  the 
mouey  to  be  bo  invested,  he  becomes  partlceps 
criminis,  and  the  law  will  not  aid  him  to  col- 
lect the  money  which  he  parted  with  under 
such  circumatancea.— Plank  v.  Jackson,  26  M. 
E.  668,  27  N.  E.  1117,  128  Ind.  424. 

[b]  (App.  1903) 

Bums'  Rev.  St.  1804,  S  6676,  providing  for 
a  recovery,  by  action,  of  money  or  property  lost 
by  betting  on  any  game,  or  by  betting  on  the 
hands  or  sides  of  such  as  play  at  any  game, 
does  not  authorize  a  recovery  of  money  lost  iu 
bucket-shop  transactions.— Lancaster  v.  McKin- 
ley,  07  X.  E.  047,  33  Ind.  App.  448. 

Fob  Casks  fbom  Otheb  States, 

See  24  Cent.  Dig.  Gaming.  |  72. 
See,  also.  20  Cyc.  p.  052. 

S  35.  Brokers  in   speonlatiTe  transaa* 
tlons. 

For  Cases  from  Other  States, 

See  24  Cent.  EUq.  Gaming,  |S  73-75. 

See,  aUo,  20  Cyc.  p.  052. 

§  36.    Blchta  and  UabiUUea  la  gen- 

eral, 
[al  (Sap.  1884) 
Where  the  plaintiffs,  as  commission  mer- 
diants,  made  a  contract  with  defendant  for  the 
purchase  of  certain  grain,  whidi  was  not  to 
be  delivered,  and  advanced  certain  amounts  on 
his  account,  if  the  transaction  was  legal,  they 
would  have  a  right  to  recover  back  the  money 


This  Diceat  Is  oompllcd  on  the  Key-Number  System.  For  eicplanation,  aoe  page  iiL 

Digitized  byCjOOglC 


40 


OAMINO.  I  (B). 


S  <8 


vhirh  tiwr  paid  for  defeadaot,  but,  if  the  trans- 
artioD  was  a  gambliug  oontract  aud  illegal,  they 
were  not  entitled  to  recover,  for  in  such  case 
they  were  in  pari  delicto,  and  will  not  be  aided 
by  the  courts  in  profiting  by  their  own  wrong.— 
1\'hite8idea  t.  HudI^  97  Ind.  191.  49  Am.  Bep. 
441. 

Fob  Cases  fbou  Otheb  States, 
See  24  Cent.  Dig.  Gaming,  S  73. 
See,  also,  20  Cye.  p.  951!. 

f40.  AvtlttBS. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  IHo.  Gaming,  IS  77-107, 
See,  also,  20  Cyc.  pp.  954-960;  notes.  30 

U  R.  A.  240,  4S  U  R.  A.  844;  note,  12 

Am.  Dec  2^ 

■142.  —  Ovouds  ttf  MtloH. 

Where  a  party  to  a  bet  has  notified  the 
stakeholder  not  to  pay  over  to  the  winner  the 
tmount  deposited  in  his  Iiands,  he  need  not 
make  a  d^and  before  suinx  the  stakeholder, 
where  tlte  latter,  notwithstanding  the  notice, 
paid  OTer  the  money  Iwfore  the  suit.— Alexan- 
der T.  Mount,  10  Ind.  161. 

lb]  (Sap.  1S&8) 
Where  a  wager  was  made  upon  the  re- 
sult of  an  election,  a  request  by  the  loser  to  the 
stakeholder  to  delay  the  payment  of  the  money 
to  the  winner  until  the  loser  could  see  the 
winner  to  arrange  a  particular  mode  of  pay- 
ment is  not  such  notice  not  to  pay  over  the 
mooey  as  will  entitle  the  loser  to  recover  the 
sam  paid  from  the  stakeholder.— Frybarger  v. 
Simpioii,  11  Xnd.  59. 

[e]  (flap.  1890) 
A  bond  given  by  the  party  furnishing  cer* 
tain  oatB  to  secure  his  i>art  of  the  agreement, 
which  stipolated  that  It  was  mutually  under- 
stood that  the  transaction  was  not  based  upon 
the  real  value  of  the  grain,  and  showed  upon  Its 
face  that  the  transaction  was  of  a  wagering 
cfaaiacter,  although  it  formed  the  chief  con- 
^deration  for  a  note,  was  of  do  value  as  a  con- 
tract, and  the  payees  were  not  bound  to  return 
it  as  a  condition  precedent  to  their  right  to 
defend  against  the  note.— Schmueckte  T,  Wa- 
ters, 125  Ind.  2(!5,  25  X.  G.  281. 

For  Cases  fbou  Otheb  States, 

See  24  Cert.  mo.  Gaming,  SI  85-87. 

I4B.  ~  Time  to  sve  and  liBltaUoas. 

[a]  (Sa».18a) 

1  UeT.  St.  p.  305.  i  2,  has  reference  to  the 
rights  and  remedies  of  parties  to  certain  illegal 
contracts  as  between  themselves,  and  not  to 
the  right  of  action,  nor  the  time  within  which 
it  moat  be  brought,  against  a  stakeholder.— Bur- 
loniths  T.  Hunt,  13  Ind.  178. 

[b]  (Sap.  1897) 

Rev.  St.  1894,  S  6676,  providing  that  a  per- 
son losing  money  at  gaming,  and  paying  It, 


may  within  six  months  thereafter  recover  it  by 
action;  and  section  6678  providing  that,  it  the 
loser  shall  not  within  such  time  sue  and  with 
effect  prosecute  for  the  money,  it  shall  be  the 
duty  of  the  prosecuting  attorney,  on  Informa- 
tion filed,  "by  such  action  as  aforesaid,"  to  sue 
for  the  same  in  the  name  of  the  state,— do  not 
permit  the  action  by  the  state  within  the  six 
months  allowed  the  loser  for  suit. — Grvin  v. 
State  ex  rel.  Walley,  48  N.  E.  249,  loO  lud. 
332. 

Fob  Casks  from  Otueb  States, 

See  24  Cent.  Dig.  Gaming,  S9  91,  92. 
See,  also,  20  Cyc.  p.  958. 

f  46.    Partlaa. 

[a]  (Sap.lSST) 

Action  by  the  state  for  the  benefit  of  Uie 
wife  whose  money  is  lost  at  gaming  by  her  hus- 
band, holding  it  in  trust  for  her,  is  not  author- 
ized by  Rev.  St.  1894,  {  6678,  providing  for  ac- 
tion by  the  state  for  the  benefit  of  the  wife  of 
one  who  loses  money  at  gaming,  and  does  not 
sue  to  recover  it,  as  authorised  by  section  6676 : 
as,  if  the  money  was  lost  without  her  knowl- 
edge, she  would  have  a  common-law  right  of 
action  against  the  winner  as  a  trustee  de  son 
tort,  and  if  it  was  lost  with  her  Icnowledge  and 
consent,  the  action  would  be  in  her  own  name, 
under  section  6676.— Errin  v.  State  ex  reL  Wal- 
ley, 48  X.  E.  249,  150  Ind.  332. 

Action  for  the  benefit  of  the  wife  of  the 
loser  at  gaming  is  prosecuted  in  the  name  of  the 
state  as  sole  plaintiff,  as  required  by  Rev.  St. 
1894,  g  6678,  though  the  wife  is  named  as  re- 
lator.—Id. 

Rev.  St.  1894,  S  6678,  authorizing  recovery 
in  the  name  of  the  state  of  money  lost  at  gam* 
ing,  is  not  Inconsistent  with  sections  251,  252, 
requiring  every  action  to  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  that 
a  person  expressly  authorized  by  statute  may 
sue  without  joining  the  person  for  whose  bene- 
fit the  action  is  prosecuted ;  the  state  being 
a  person,  under  section  1309,  declaring  that 
"the  word  *per8on*  extends  to  bodies  politic  and 
corporate."- Id. 

[b]  (App.  1905) 

Burns'  Ann.  St.  1894,  S  6678,  makes  the 
state  the  proper  party  to  sue  for  money  lost  at 
gambling  after  the  loser  thereof  has  failed  for 
six  months  to  sue  therefor,  and  provides  that, 
if  the  loser  of  money  sued  for  by  the  stale 
has  a  wife,  she  is  the  sole  beneficiary  of  a  judj;- 
ment  for  such  money.  Sections  251,  232.  re- 
quire every  action  to  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  that  execu- 
tors, trustees  of  an  express  trust,  or  parties 
expressly  authorised  by  statute  may  sue  with- 
out joining  the  party  for  whose  benefit  the  ac- 
tion was  prosecuted.  Section  273  authorizes 
the  court  to  bring  in  additional  parties  when 
a  complete  determination  of  the  controversy 
cannot  be  bad  without  their  presence,  and  fur- 
ther provides  for  the  addition  of  parties  by 
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ameDdment  on  their  application.  Held,  that 
where  the  state,  as  sole  plaintiff,  recovered  mon- 
ey lost  in  gambling,  it  was  not  error  for  the 
court  to  substitute  the  wife  of  the  loser  as  plain- 
tiff over  defendant's  objection,  and  without 
the  consent  of  the  official  representative  of  the 
state,  in  order  to  permit  her  to  enforce  the 
judgment  by  setting  aside  a  fraudulent  convey- 
ance msde  by  the  winner  in  order  to  defeat 
such  judgment.— Tyler  t.  Davis,  75  E.  3,  37 
Ind.  App.  &S7. 

Fob  Cases  jrom  Otueb  States, 

See  24  Gent.  Dio.  Gaming,  K  93,  &1. 
See,  also,  20  Cye.  pp.  858,  959. 

1 48b  — —  Fleadinc 

[a]  (Sap.  IMS) 

Where,  in  a  aait  on  a  note  for  money 
loaned  to  be  wagered,  the  maker  relies  on  the 
Illegality  of  the  consideration,  be  must  aver  in 
his  answer  that  the  money  was  "lent  at  the 
time  of  such  wager."— Ensley  T.  Patterson,  19 
tnd.  95. 

[b]  (Snp.  1888) 

Where  the  maker  of  a  note  pleads  an  illegal 
consideratloD  in  bar,  he  must  state  fully  all 
the  facts  rendering  it  illegal ;  and  a  plea  that 
the  mty  consideration  was  "the  payment  of 
margins  on  wheat  that  had  never  been  de- 
livered to  defendant  by  plaintiff,  or  by  any 
one  for  him,"  is  insufficient.— Fisher  r.  Fisher, 
113  Ind.  474.  15  N.  B.  832. 

[c]  (§ap.  1SS9) 

Where  the  answer  in  a  suit  upon  a  note 
sets  up  that  the  note  was  given  for  money  due 
on  a  gambling  transaction  in  options,  that  in 
such  transaction  there  is  a  balance  from  plain- 
tiff to  defendant  greater  than  the  amount  of 
such  note,  that  the  note  was  given  without 
consideration,  and  that  it  has  been  paid,  a 
reply  which  alleges  that  the  note  was  given 
for  money  lent,  separate  and  apart  from  any 
other  transaction,  and  that  defendant's  share 
of  the  profit  arising  from  the  option  transaction 
had  been  fully  paid  to  liim,  leaving  said  note 
unpaid,  is  good— Davis  v.  Davis,  119  Ind.  511, 
21  N.  E.  1112. 

Where  such  a  defense  is  pleaded,  a  reply 
alleging  the  settlement  of  all  matters  of  busi- 
ness between  the  parties  except  the  note  in 
suit  is  insaffident.— Id. 

[d]  (AVP.1S9S) 

In  an  action  on  a  note,  the  answer  alleged 
that  the  consideration  of  the  original  note,  of 
which  the  one  in  suit  was  a  renewal,  was  oats 
estimated  by  the  payee  at  $10  per  bushel,  but  as 
known  by  him  only  worth  20  cents  per  bushel, 
and  the  payee's  further  agreement  to  buy  at  f  10 
per  bushel  oats  raised  from  those  sold  defendant 
Held,  that  the  fact  that  the  oats  were  admit- 
ted to  be  of  some  value  did  not  render  the  al- 
legations of  the  answer  any  the  less  a  complete 
defense  00  the  ground  of  the  transaction  being  a 


gaming  contract— Kain  v.  Bar^  4  Ind.  App. 
440,  31  N.  E.  205. 

[a]    (App.  1882) 

An  answer,  in  an  action  on  a  note  for  (200. 
alleging  that  the  only  consideration  for  the  note 
was  the  delivery  of  20  bushels  of  Bohemiap 
oats,  of  the  value  of  $5,  and  a  bond  providia^ 
that  the  party  furnishing  the  oats  would  sell 
for  the  other,  at  a  future  time  specified.  40 
bushels,  at  flO  per  bushel,  and  providing  also 
that  the  contract  was  not  based  upon  the  value 
of  the  oats,  but  was  purely  speculative,  suffi- 
ciently shows  the  illegality  of  the  consideration. 
—Glass  V.  Kiurphy,  4  Ind.  App.  630,  SO  N.  E. 
1097,  31  N.  E.  545. 

[t]  {Sup.  1897) 
Complaint  by  the  state  to  recover,  for  the 
loser's  wife,  money  lost  at  gaming,  sufficiently 
states  that  the  money  was  paid  defendants,  by 
alleging  that  defendants  are  indebted  to  plain- 
tiff for  the  use  and  benefit  of  N.  In  the  sum  of 
$6,000  lost  by  W.  to  defendants  at  gaming,  and 
had  and  received  by  defendants  for  the  use  and 
benefit  of  W.,  the  husband  of  N. ;  It  being  pro- 
vided by  Rev.  St.  1894,  «  6877,  that  "in  such 
action  it  shall  be  sufficient  for  the  plaintiff  to 
allege  that  defendant  has  received,  for  tlie  plain- 
tiff's use,  the  money  so  lost  and  paid." — Ervin 
V.  State  ex  rel.  Walley.  48  N.  E.  249^  150  Ind. 
832. 

Fob  Cases  fbou  Otbeb  States, 

See  24  Cekt.  Dio.  Garalog,  H  90-90. 
See,  also,  20  Oyc.  pp.  95»-901. 

S  50.         Trial,  JndcBieHt,  ud  mimr. 

[a]     (App.  1M5) 

Since  under  Bums*  Ann.  St  1894,  8  6678, 
making  the  state  a  proper  party  to  sue  for 
money  lost  at  gambling,  and  providing  that 
the  wife  of  the  loser  is  the  beneficiary  of  any 
judgment  recovered,  the  wife  is  not  a  proper 
party  to  the  suit,  the  judgment  in  such  suit 
should  not  state  that  the  recovery  is  for  the 
use  and  benefit  of  the  wife.— Tyler  v.  Davis, 
75  N.  E.  3.  37  Ind.  App.  Qo7. 

Fob  Cases  fbou  Otiebb  States, 

See  24  Geht.  Dia.  Gaming,  H  103-107. 
See,  also.  20  Cyc.  pp.  965.  966. 

H.  PEHAI/riE8  AHD  FOBFEmiBES. 

S  5S.  Comstitntlaiial  ami.  statatorx  pro- 
tIbIohs. 

Local  and  special  laws  relating  to  horse  lacing, 

see  Statutes,  i  85. 

[ft]     (Snp.  1878) 

Neither  2  Rev.  St.  187G,  p.  442,  {  38,  mak- 
ing the  keeping  of  any  gaming  apparatus,  and 
professional  gambling,  felonies  punishable  by 
fine  and  disfranchisement;  nor  Id.  p.  469,  1 
29,  making  the  keeping  of  a  gaming  house  a 
misdemeanor  punishable  by  fine ;  nor  Id.  p.  480, 
§  74.  prescribing  a  punishment  for  the  keep- 
ing of  any  gaming  apparatus.— authorizes  the 
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seliDte,  deteotion,  or  deBtraction  of  gaming  In- 
strumeots.— Ridgeway  t.  West,  60  Ind.  371. 

Fob  Cases  fbou  Otheb  States, 

Sd  24  Cbkt.  Dig.  Gaming.  §  109. 

I  56.  Patmbs  liable  t»T  pemaltiei. 

[4]  (j(np.lSST) 
Under  Rer.  St  1881,  providing  that  money 
lost  by  betting  on  a  game  can  be  recovered  by 
the  loser  by  suit  brougtit  within  six  months,  and 
section  4953,  that,  if  the  loser  fail  to  sue,  the 
prosecnting  attorney  shall  do  so  on  information, 
for  the  benefit  of  the  wife  or  minor  children, 
a  gambling-house  keeper  is  liable  in  a  suit  for 
the  benefit  of  a  wife,  though  the  game  In  which 
the  loss  occurred  was  dealt  by  his  servant  in 
his  absence.— Oondon  v.  State,  113  Ind.  73,  14 
K.  E.  705. 

Fob  Cases  rBOU  Otheb  States, 

See  24  Cent.  Dto.  Gaming,  §  WS. 

I  SS.  Property  sabjeot  to  forfeiture. 

[a]  (Snp.  1908) 
Public  Offense  Laws  (Acta  19(KS,  p.  718,  c 
169)  I  565,  punishing  whoever  keeps  or  ex- 
hibits for  gain,  or  to  win  money,  any  gambling 
device,  condemns  the  use  of  the  devices  aa  a 
means  of  accomplishing  unlawful  acts,  and  not 
the  devices  themselves,  and  such  devices  may  be 
owned  and  enjoyed  as  property  within  the  limi- 
tations imposed  by  the  statute. — State  v.  Derry, 
371  Ind.  18.  85  N.  E.  765,  131  Am.  St.  Rep. 
237. 

For  Gases  fbou  Otheb  States, 

See  24  Cent.  I^o.  Gaining,  {  115. 

S  60>  Seardies  mnd  selanrei. 

An  oidinance  authorizing  the  arrest,  etc., 
ct  a  person  keeping  a  gaming  house,  does  not, 
without  a  specific  provision  therefor,  authorize 
the  seianre  and  destruction  of  gaming  Imple- 
mente.— Ridgeway  v.  West.  60  Ind.  371. 

The  act  defining  felonies  (2  Rev.  St.  187G, 
p.  442,  §  38)  makes  the  keeping  of  any  gaming 
ipparatus  and  professional  gambling  a  felony 
punishable  by  fine  and  disfranchisement.  Sec- 
tion 29  (page  469)  declares  the  keeping  of  a 
gaming  house  to  be  a  misdemeanor  punishable 
by  fine  of  not  less  than  $5  and  not  more  than 
$500.  Section  74  (page  480)  declares  the  keep- 
er or  exhibitor  of  any  gaming  table  or  other 
gaming  apparatus  guilty  of  misdemeanor  pun- 
ishable by  fine,  to  which  imprisonment  may  be 
added.  Each  section  is  silent  as  to  the  seizure 
or  destruction  of  the  property  so  kept  or  ex- 
hibited for  the  purpose  of  gaming.  The  act  for 
tht  incorporation  of  cities  (1  Rev.  St.  1876,  p. 
288,  i  53,  cl.  9)  provides  that  the  common  coun- 
cil shall  have  power  to  enforce  ordinances  to 
sappresB  gaming  and  gaming  houses,  and  to 
prohibit  and  destroy  instruments  and  devices. 
Meld  that,  in  the  absence  of  a  city  ordinance 
authorizing  the  seizure  and  detention  of  the 
property,  the  statnte  did  not  authorize  either 


the  seizure  or  detention  of  gambling  property 
by  police  officeis  of  the  city,  and  the  owner  waa 
entitled  to  replevin  the  same  in  the  hands  of 
the  officers  who  had  poasession  thereof.— Id. 

[b]  (Sup.  1890) 

Unless  articles  seized  are  of  such  a  char- 
acter that  the  law  will  not  recognize  them  aa 
property,  entitled  as  such  to  protection  under 
any  circumstances,  they  cannot  be  summarily 
destroyed  without  affording  the  owner  an  oppor- 
tunity to  be  heard  on  tb*  subject  of  their  un- 
lawful use,  and  to  show  whether  the  articles 
are  intrinsically  useful  or  valuable  for  any  other 
purpose  than  gambling,  or  whether  their  only 
recognized  value  and  customary  use  is  as  im- 
plements for  gaming.— State  v.  Robbios,  24  N. 
E.  978.  124  Ind.  308.  8  L.  B.  A.  438. 

[c]  (8mv.lM8) 

A  search  warrant  being  unavailable  to  in- 
dividuals in  civil  pEoceedlngs,  or  for  the  main- 
tenance of  a  private  lAg^it,  but  only  In  aid  of 
public  prosecutions,  a  statute  authorizing  the  is- 
suance of  seandi  warrants  is  sustainable  ander 
the  federal  Constitution,  forbiddii^  unreason- 
able search  and  seiznre.  only  as  a  necessary 
means  In  the  suppression  of  crime  and  the  de- 
tection and  punishment  of  criminals,  and  must 
be  cautiously  framed  and  strictly  constraed.— 
State  V.  Derry,  171  Ind.  18.  85  N.  B.  765.  131 
Am.  St  Rep.  237. 

Under  Public  Offense  Iaw  (Acts  1905,  p. 
^96,  c.  169)  §§  56,  5Tf  authorizing  the  issuance 
of  search  warrants  to  search  for  devices  "kept 
for  the  purpose  of  unlawful  gaming."  and  de- 
claring that  DO  warrant  shall  be  issued  without 
an  affidavit  describing  the  house  and  the  things 
to  be  searched  for,  etc.,  gaming  devices  can  be 
seized  legally  under  a  search  warrant  only  on 
the  ground  that  the  same  were  kept  for  unlaw- 
ful gaming;  and  before  a  justice  has  author- 
ity to  issue  a  search  warrant  he  must  be  not 
only  informed  that  the  articles  were  kept  for 
unlawful  gaming,  but  advised  under  oath  of  the 
nature  of  the  offense  tliat  had  been  committed 
by  their  use.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Gaming.  S  117. 
See,  also,  20  Cyc.  pp.  919,  020. 

§61.  Enforcement  and  effeot  of  forfei- 
tures. 

Denial  of  due  process  of  law,  Bee  Constitu- 
tional Law,  8  278. 

M  (Ssp.  1880) 
Where  a  sheriff,  at  the  time  of  arresting  a 
defendant  for  unlawfully  keeping  and  exhibiting 
gaming  implements,  seizes  the  implements,^  they 
t)ecome  subject  to  the  order  of  the  court  trying 
the  defendant,  though  not  seized  by  virtue  of  a 
search  warrant.— State  v.  Robbtns.  124  Ind. 
308,  24  N.  E.  978,  8  L.  R.  A.  438. 

Rev.  St.  1881,  S  1623,  provides  that  gam- 
ing implements  seized  shall  be  held  subject  to 
the  order  of  the  court,  and  on  conviction  of  the 
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owner  sfaall  be  destroyed,  or  returned  to  tbe 
owner  on  the  order  of  the  court  Beld  that, 
after  the  court  has  pronounced  final  judgment 
againat  the  defendant,  it  loses  further  juria- 
diction  over  the  implemeDts  neixed.  Any  order 
regarding  them  muat  be  made  at  or  before  the 
judgment — Id. 

[b]    (Snp.  ms) 

Under  Acts  1907,  p. -661.  c.  200,  ameada- 
tory  of  Public  Offense  Law  (Acts  1905,  p.  597, 
c,  169)  fi  60,  directing  the  sheriff,  receiving  gam- 
bliDg  devices  seized  under  a  search  warrant,  to 
destroy  the  same  on  order  by  the  court,  and 
providing  that  such  order  shall  be  made  only 
after  10  days'  notice  to  the  persoo  in  whose  pos- 
session they  were  found  and  an  opportunity  to 
him  for  a  hearing,  and  that,  where  the  property 
shall  be  delivered  by  the  justice  to  the  sheriff, 
-the  justice  shall,  without  waiting  for  the  trial 
of  accused  on  the  charge  of  keeping  a  gambling 
place,  order  the  sheriff  to  destroy  the  property, 
a  proceeding  in  the  nature  of  a  libel  against  tiie 
property  seized  may  be  maintained  by  the  state, 
and  the  legal  status  of  the  articles  fitiatly  de- 
termined, separate  from  the  proseciitiun  of  ac- 
cused for  keeping  the  articles  for  unlawful  gam- 
ing.—SUte  T.  Derry,  171  lud.  18,  85  X.  E.  TlPi, 
131  Am.  St  Bep.  237. 

In  a  proceeding  under  Acta  1907,  p.  601,  c. 
290,  amendatory  of  Public  Offense  Law  (Acts 
1005.  p.  597.  c.  168)  §  60,  to  determine  the  legal 
status  of  gambling  devices  seized  under  a  search 
warrant,  the  court  must  decide  whether  the  ar- 
ticles seized  were  kept  tot  illegal  purposes,  and 
on  finding  in  the  affirmative  it  must  order  the 
same  destroyed,  and  otherwise  must  order  their 
restoration.— Id. 

Gases  fbom  Other  States, 
See  24  Ceitt.  Dio.  Gaming,  |  118. 

m.  CRIMINAL  BESPONSIBILITT. 

(A)  OFFENSES. 

Betting  on  election  as  violation  of  election  laws, 
see  Elections,  §  315. 

S  62.  Nature  of  oflenae  of  samlxLC. 

Ul  (Sup.  1856) 
Under  2  Rev.  St  S  28,  providing  that  any 
one  who  shall,  by  betting  at  or  upon  any  game, 
either  lose  or  win  any  article  of  value,  shall  be 
fined,  it  is  sufficient  that  a  game  was  played 
and  defendant  has  won  something  of  value, 
since  it  is  not  the  purpose  of  the  law  to  punish 
only  that  form  of  betting  in  which  there  is  a 
gain  or  loss  between  the  parties,  such  as  would 
excite  a  spirit  of  cupidity.— Mount  v.  State,  7 
Ind.  664. 

tb]     (Sup.  1876) 

Since  the  repeal  of  the  act  of  1852  (2  Rev. 
St.  3876,  p.  442,  S  38)  by  the  act  of  March 
15,  1875  (2  Rev.  St.  187C,  p.  480),  amending 
section  74  of  the  act  of  1852,  the  keepintt  of  a 
KBming  apparatus,  commonly  called  a  '*trick 


knife,"  for  the  purpose  of  wagering,  winning, 
and  gaining  mmey  and  artides  of  value  there- 
on, is  a  misdemeanor,  and  not  a  felony. — Hayea 

V.  State,  55  Ind,  99. 

For  Cases  fboh  Otheb  States, 

See  24  Cent.  Dio.  Gaming,  S  119. 
See,  also,  20  Cyc  pp.  877,  878; 'note,  33 
Am.  Dec.  1B4. 

S  63.  Constiimtloaal  and  statmtorr  pro- 
Tislons. 

[a]  (Snp.  18T5) 

2  Gav.  &  H.  Rev.  St.  p.  450,  f  38,  relat- 
ing to  felonies  so  far  as  the  keeping  of  a  gam- 
ing apparatus  called  a  "wheel  of  fortune"  is 
concerned,  was  not  repealed  by  2  Gav.  &  H. 
Rev.  St.  S  74,  relating  to  misdemeanors.— State 
V.  Thomas,  HO  Ind.  292. 

[b]  (Sup.  1S7G) 

Section  38  of  the  act  of  1S52,  defining  fel- 
onies (2  Rev.  St.  187(>,  p.  442),  so  far  as  it 
relates  to  the  keeping  of  gaming  apparatus,  in 
repealed  by  implication  by  the  act  of  March 
15.  1875  (2  Rev.  St.  1876,  p.  480).  amending 
the  seventy-fourth  section  of  the  act  of  1852. 
defining  misdemeanors.— Hayes  v.  State,  55  Ind. 
99. 

[C]    (Sup.  1890) 

Rev.  St  1881,  I  1815,  declaring  that  it 
shall  be  sufficient  evidence  tliat  any  building  or 
other  place  waa  rented  for  the  purpose  of  gam- 
bling if  the  gaming  was  actually  carried  on, 
and  the  owner  or  lessor  knew,  or  Iiad  good  rea- 
son to  Iwlieve,  that  the  leasee  suffered  gaming 
therein,  and  took  no  sufficient  means  to  prevent 
or  restrain  -the  same,  is  not  void  as  bebig  with- 
in the  rule  that  statutes  which  undertake  to 
make  proof  of  certain,  facts  atmdute  or  conclu- 
sive of  guilt  are  unconstitutional,  but  is  valid 
under  the  rule  that  statutes  which  merely  de- 
clare presumptions  affecting  tlie  burden  of 
proof  are  constitutional.— Voght  v.  State,  24  N. 
G.  680,  124  Ind.  358. 

(d]    (App.  1897) 

Burns'  Rev.  St.  1894,  1  2179  (Horner's 
Rev.  St.  1897,  S  2084).  provides  that  "any  per- 
son who  shall  keep  any  room  or  building, 
•  *  *  or  occupy  any  place  or  public  or  pri- 
vate grounds  anywhere  within  (he  state  with 
apparatus,  hooks  or  other  devices  for  the  pur^ 
pose  of  recording  or  registering  bets  or  wagers 
or  of  selling  pools ;  and  any  person  who  shall 
record  or  register  beta  or  wagers  or  sell  pools 
upon  the  result  of  any  trial  or  contest  of  skill, 
speed,  or  power  of  endurance  of  man  or  beast" 
—shall  be  deemed  guilty  of  a  misdemeanor,  etc. 
Held,  that  section  describes  two  distinct  offens- 
es, and  the  word  "and"  therein,  after  the  word 
"pools,"  where  the, latter  first  occurs,  may  be 
read  "or."— Douglass  t.  State,  48  N.  B.  9,  18 
Ind.  App.  280. 

For  Casks  fbom  Other  States, 

See  24  Cext.  Dig.  Oaming.  |  120, 
See,  also.  20  Cyc.  p.  879. 
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1 84.  EleateBts  of  erlmlmal  gatminm. 

Fob  Cases  fbom  Otbeb  States, 

Ske  24.  Cent.  Dig.  Gaming.  S8  1^130. 
See,  bIm.  20  Cyc:  pp.  880-«)0. 

165.  — -  Imtemt. 

AUenatloiw  in  indictment,  see  post,  {  86. 
Weicht  sad  sufllciency       eridence.  see  post, 
198. 

M  (Sop.  1819) 
A  ooDviction  on  an  indictment  for  keep- 
ing a  gaming  house  is  not  sustained  by  proof 
tbat  gaming  was  carried  on  by  third  persons  on 
the  premises  of  the  defendant  without  his 
knowledge.— Padgett  v.  State.  6S  Ind.  46. 

[b]  (App.1891) 
On  a  prosecution  under  Rev.  St.  1881,  | 
2079,  for  keeping  a  gaming  house  and  for  rent- 
ing a  house  to  be  used  for  gaming,  an  instruc- 
lioD  that  the  jury  should  convict  if  they  find 
ihat  defendant  "did  unlawfully  keep  the  room 
mentioned  in  said  information  for  gaming,  or 
rent  said  room  to  others  to  he  used  and  oc- 
cnpied  for  gaming"  is  correct,  and  the  court 
need  not  charge  that  defendant  should  have 
"knowingly"  permitted  the  building  to  be  used 
ror  gaming.— Fisher  r.  State,  2  Ind.  App.  365, 
•J8  N.  R  565. 

Fob  Cases  from  Otheb  States, 

See  24  Cent.  Dig.  Gaming,  |  124. 

{ 66.           Game,  erent,  or  hazard. 

M   (Sap.  1857) 
Horse  racing  is  a  game,  and  betting  on 
such  is  within  the  meaning  of  1  Rev.  St  p.  30o, 
i  2.-Wade  v.  Deming,  9  Ind.  35, 

lb]  (Snp.  1859) 
An  election  bet  is  within  2  Rev.  St.  p. 
43o,  I  2S,  providing  that  every  person  who 
shall,  by  playing  or  betting  at  or  upon  any 
(ame  or  wager,  either  Ic»e  or  win  any  article 
of  value,  shall  be  fined  not  exceeding  $50.— Hiz- 
er  V.  State,  12  Ind.  330. 

[e]  (S«».  1882) 
An  information,  charging  that  the  defend- 
ant did  "unlawfully  lose  the  sum  of  five  dollars 
Iv  then  and  there  unlawfolly  betting  with  one 
8.  C,  apon  an  affidavit  made  P.  N.  against 
J.  C,  for  an  assanlt  and  battery  with  intent  to 
kill,  conttary  to  the  statute"  (Acts  1857,  p.  97), 
eie^  fails  to  charge  a  ctfaoe,  and  is  bad,  since 
the  statute  makes  nnlawf  ul  only  bets  on  games, 
on  elections,  and  on  other  bets.— Smoot  t.  State, 
18  Ind.  18. 

[d]  Betting  on  the  result  of  an  election  is 
gainh«r-<Sup.  1877)  Frasee  t.  State,  58  Ind. 
8;  overruling  State  t.  Henderson  (1874)  47 
Ind.  127. 

Foa  Casis  nou  OxifEB  States, 

See  24  Cent.  Dig.  Gaming,  H  125-134. 

Bee.  also,  20  Cyc.  pp.  880-886. 


S  67.  —  Bet  or  stake. 

Description  in  indictment,  see  post,  $  88. 
Weight  and  sufficoiency  of  evidence,  see  post, 
f  9& 

[a]  (Snp.  1866) 

2  Rer.  St  p.  435,  |  28,  provides  that 
"every  person  who  sluUl,  by  playing  or  betting 
at  or  upon  any  game  or  wager  whatever,  either 
lose  or  win  any  article  of  Taloe,  shall  be  fined," 
etc.  BeJd,  that  where  defendant  and  a  com- 
panion hired  the  use  of  a  tenpin  alley,  and 
played  a  game  of  tenpins,  and  by  previous 
agreement  the  one  failing  to  knock  the  laigest 
number  of  pins  paid  the  keeper  of  the  alley, 
the  liability  of  the  other  being  his  share  of  the 
hire  of  the  alley,  there  was  an  article  of  value 
lost  and  won  within  the  statute. — Mount  t. 
State,  7  Ind.  654. 

[b]  (Sop.  1878} 

1  Rev.  St  1876,  p.  267,  §  03,  specifications 
9,  14,  authorizing  cities  incorporated  under  the 
act  to  suppress  gaming  and  gaming  houses,  use 
the  words  in  the  sense  in  which  they  are  em- 
ployed  in  the  Criminal  Code  of  the  state,  as 
meaning  a  game  on  the  result  of  which  some- 
thing of  value  is  staked  and  must  be  lost  and 
won ;  and  hence  an  ordinance  of  a  city  in- 
corporated under  such  act,  prohibiting  the 
owner  or  attendant  of  a  place  where  intoxicat- 
ing liquor  is  sold  from  allowing  a  minor  "to 
participate  in  any  game  of  any  kind  whatever" 
in  such  a  place,  must  be  construed,  under  sec- 
tion 53,  as  referring  to  "any  game"  on  the  re- 
sult of  which  a  wager  depends. — Williams  t. 
City  of  Warsaw,  60  Ind.  457. 

[c]  (Snp.  1881) 

Suffering  gaming  for  the  hire  of  the  table 
is  indictable  under  2  Rev.  St.  1876,  p.  469,  { 
29.— Hamilton  v.  State,  75  Ind.  586. 

Fob  Cases  fbou  Other  States, 

See  24  Gent.  Dig.  Gaming.  ${  185-130. 
See.  also,  20  Cyc.  pp.  887-890. 

{  68.  GoBses,  sports,  «md  dorloes  proUli- 
ited. 

Description  In  Indictment,  see  post,  S  87. 

[ft]    (Snp.  1847) 
A  horse  race  Is  a  game.— Cheesum  v.  State, 
8  Blackf.  332,  44  Am.  Dec.  771. 

tbl    (Snp.  1895) 

T'nder  Act  March  5,  18K>.  |  2,  the  hold- 
ing in  the  same  place  of  a  race  meeting,  whether 
by  the  same  or  different  persons  or  corporations, 
oftener  than  twice  in  any  period  of  60  d«.T8.  is 
prohibited,  and  a  period  of  30  days  must  elapse 
between  any  two  of  such  meetings.— State  ex 
rel.  Duensing  v.  Roby,  142  Ind.  168,  41  X.  K. 
145,  33  L.  R.  A.  213,  51  Am.  St  Rep.  174: 
Roby  V.  State  ex  rel.  Matthews,  142  Ind.  7<XI. 
42  N.  E.  350. 

[e]    (Sn».  1898) 

After  Act  March  5, 1895,  to  forbid  a  race 
meeting  for  a  longer  period  than  15  days  at  one 
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time,  and  less  than  80  days  snbseqaent  to  tlie 
last  race  meetinc  at  the  same  place,  regardleu 
of  the  person,  company,  or  association  holding 
either  of  snch  meetings,  two  other  race  tracks 
were  constructed  near  one  already  equipped,  one 
being  separated  by  a  highway  only,  and  the  oth- 
er being  less  than  a  half  mile  distant  BtI- 
dence  showed  that  horse  racing  was  profitable 
only  where  faoms  could  be  Itept  together  for  a 
long  period,  and  that  the  arrangement  between 
the  proprietors  of  the  three  tracks  was  that 
R.  should  open  and  run  for  15  days,  then  F. 
for  the  next  15  days,  and  S.  for  the  next  15 
days,  thus  leaving  a  period  of  30  days  since  R 
closed,  and  that  one  track  only  should  be  open 
during  any  glTjen  15  days;  that  the  same  judges 
acted  at  all  the  tracks,  the  same  hwses  were 
entered,  and  the  meeting  waa  simply  tranitferred 
from  one  track  to  another  at  the  end  of  each 
period  of  15  days;  and  that  the  horses  re* 
mained  located  ia  the  varions  bams  in  which 
they  were  quartered  without  regard  to  the  par- 
ticular track  on  whidi  they  might  be  radng. 
Seldf  that  there  waa  but  one  and  the  same 
"race  meeting,"  within  the  atatnte.— State  ez 
rel.  Matthews  v.  Forsythe.  147  Ind.  466,  44 
N,  B.  593,  33  L.  R.  A.  221. 

in  (App.  1906) 
Dice  constitute  a  gambling  device,  within 
Bums'  Ann.  St.  1901,  8  2181,  providing  pun- 
ishment for  keeping  or  exhibiting  for  gain  "any 
gambling  apparatus,  device,  table  or  machine 
of  any  kind  or  description  under  any  denomi- 
nation or  name  whatever."— White  v.  State, 
76  N.  E.  554,  37  Ind.  App.  95. 

For  Cases  fboh  Otheb  States, 

See  24  Cent.  Dia.  Gaming,  H  140-162, 

164,  165. 

See,  also,  20  Cyc.  pp.  881-886;  note,  121 
Am.  St.  Rep.  603. 

f  70.  Playioc  or  bettlac* 

Fob  Cases  fsoh  Otheb  States, 

Seis  24  Cent.  Dig.  Gaming,  f|  106-180. 
See,  also,  20  Cyc.  pp.  800-892. 

1 71>  —  Im  ceaeval. 

ludictment,  see  post,  S  85. 
Weight  and  sufficiency  of  evidence,  see  poft, 
{  98. 

[a]  (SVV.18S1) 
A.  sold  a  horse  to  B.  for  965,  payable 
when  General  Taylor  should  be  elected  presi- 
dent of  the  United  States,  which  sum  B.  sub- 
sequently paid.  The  horse  was  wortii  $50. 
Held,  that  the  transaction  was  a  waser.~-Par^ 
sons  T.  State,  2  Ind.  499. 

[b}  (9np.l8T8) 

Under  2  Rev.  St  1876.  p.  4G8.  8  28,  pro- 
\'idiDg  a  fine  against  any  person  who  sliall  win 
or  lose  any  article  of  value  by  l>etting  on  elec- 
tion, a  conviction  cannot  be  Iiad  for  losing  an 
article  of  value  where  defendant  bought  a  ring 
at  its  alleged  value,  to  be  paid  for  ouly  in  the 


I,  III  CA).  [Kind.  Dlg.-Pw 272]  }  77 

event  of  fbe  election  of  a  certain  candidate, 
which  event  happened.— Wagner  t.  State,  63 
Ind.  250. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Gaming,  ||  166,  lOT. 
Se^  also,  20  Cyc.  p.  890. 

174.  Kaepbic  or  odiUtinc  K«mlac 
table,  device,  or  implements. 

Allegations  in  iDdictmcnt,  see  post,  |  90. 
Weight  and  sufficiency  of  evidence,  see  post,  | 

H  1841) 
Under  Rev.  St  1838,  p.  218^  prohibiting 
the  keeping  of  a  bilUazd  table  for  the  purpose 
of  winning  or  gaining  money,  the  keeper  of  a 
billiard  table,  thoufl^  he  did  not  play  on  It 
liimself  for  money,  or  suffer  others  to  do  so, 
yet  if,  for  a  stipulated  compensation  per  gam^ 
he  allows  other  people  to  use  itp  he  is  liable  to 
an  indictment.— BUnton  v.  States  6  Blackt  560. 

[b]  (Snp.  1860) 
As  the  keeping  of  a  billiard  table  for  the 
purpose  of  wagering  any  article  of  value  there- 
on is  specially  prohibited  by  section  74  of  the 
act  defining  misdemeanors,  it  must  Im  held  that 
such  tables  are  not  within  section  38  of  the 
Crimes  Act  denouncing  the  keeping  of  gaming 
tobies  generally. — State  v.  Hope,  15  Ind.  474. 

Fob  Cases  fbom  Otheb  States, 

Sue  24  Cent.  Dto.  Gaming,  ||  100-198. 

§  76.  Owning  or  letting  or  permittlnK 
nse  of  lionse  or  plnee  for  samlnc* 

Admissibility  of  evidence,  see  post  8  97. 
Allegations  In  indictment  see  post,  |  92. 
Burden  of  proof,  see  post  i  96. 
Instructions,  see  post,  {  102. 
Leasing  grounds  of  agricultural  society  for 

gaming  purposes,  see  Aobicultube,  {  2. 
Weight  and  sufficiency  of  evidence,  see  post  f 
98. 

For  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Gaming,  H  202,  203. 
See,  also,  20  Cyc.  p.  894. 

877.  Freqnentlac  vr  vlsitlnc  K*F"«"g 
lunues  or  plness  for  iMttiac  or 
■amine. 

Allegations  in  Indictment,  see  pwt,  |  83. 
Burden  of  proof,  see  post,  |  86. 
Verdict,  see  post,  8  103. 

Weight  and  sufficiency  of  evidence,  see  post,  8 
96. 

[a]  (Sop.  iS^iT) 
1i)vidence  of  a  single,  or  even  an  occasion- 
al, visit  to  a  gambling  house,  is  not  sufficient 
to  sustain  a  conviction,  under  section  20S5. 
Uev.  St.  1881,  for  the  crime  thereby  defined  of 
"frequenting"  a  gambling  house,  but  something 
akin  to  a  habit  must  be  shown.— Green  v.  State, 
lOi)  Ind.  17.-t,  9  X.  B.  781. 
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[b]  (AVV.1N0) 

Under  Barns'  Rev.  St.  1S94,  |  2089  (Hor- 
ner's Sev.  St.  1897.  |  2002),  which  provides 
that  "whoerer,  being  a  male  person,  •  •  * 
freqaents  or  Tisits  a  gambling  hoaae  or  hoases, 
•  •  *  shall  be  fined."  etc..  a  single  visit  is 
■afficient  to  constitnte  an  offense.— Roberts  v. 
State.  58  N.  E.  203,  25  Ind.  App.  306. 

Fob  Cases  nou  Otheb  States. 

Seb  24  Gent.  Dio.  Gaming,  f  201. 
See,  also.  20  C^.  p.  8Ki. 

{  78.  Comnint  gABiblen. 

M  (Snp.lSTS) 
Uader  a  statute  which  provided  that  "any 
person  who,  for  the  purpose  of  gaming  with 
cards  or  otherwise,  travels  about  from  place 
to  place,  or  shall  frequent  any  place  where 
gambling  is  permitted,  shall  be  deemed  a  pro- 
feasional  gambler,"  a  proeecutioo  waa  ioBtituted 
against  A. ;  the  affidavit  on  which  the  same  was 
based  stating  that,  on  a  certain  day,  etc.,  the 
said  A.  "did  then  and  there  unlawfully  fre- 
quent, for  the  purpose  of  gaming  with  cards,  a 
certain  place  in  said  county,  where  gambling 
was  then  permitted,  to  wit,  a  certain  room 
then  and  there  occupied  by  6.,"  etc.  Held,  that 
the  affidavit  was  sufficient,  and  that  it  was  not 
necessary  to  aver  or  prove  that  A.  actually  en- 
gaged in  gaming.— Howard  v.  State,  04  Ind. 
516. 

Fob  Casrb  nou  Otheb  States, 

See  21  Gent.  dig.  Gaming,  f  205. 
Bee,  alM),  20  Cyc.  p.  896. 

179.  Persons  llaUe. 

[«]    (Sap.  1M7) 

An  Indictment  for  gaming  may  be  sustain- 
ed against  the  person  who  made  the  bet,  though 
another  person  furnished  the  money. — Iseley  v. 
State,  8  Blackf.  403. 

n>]    (Hap.  18S1) 

Under  2  Rev.  St.  1876,  p.  480,  S  74,  mak- 
ing it  an  offense  for  a  person  to  keep  a  "gam- 
ing apparatQB  for  the  purpose  of  wagering," 
the  proprietor  must  himself  wager  In  order  to 
be  guilty  of  the  offense.— Sumner  t.  State,  74 
Ind.  62. 

Fob  Cases  fbou  Otheb  States. 

See  24  Gent.  Dig.  Gaming,  H  206-217. 
See,  also.  20  Gyc  pp.  896-898;  note,  41 
KB.  A.  669. 

I  80.  IMstlnet  offenses  'im.  one  net. 

M    (Sap.  1848) 

It  is  an  offense  to  permit  one's  liorse  to  tw 
run  in  a  horse  race,  and  a  separate  offense  to 
act  as  a  xMer  in  a  race.— State  v.  Ness,  1  Ind. 
64. 

Fob  Cases  pboh  Otheb  States. 

See  24  Cent.  Dio.  Gaming,  {  122. 


i  81.  Contlnnlnc  or  separate  offenses. 

[a]  (Svp.  18G0) 
A  continuous  keeping  of  a  gaming  house 
for  many  months,  even,  is  but  one  criminal 
act,  and  tbe  subject  of  but  one  Indictment.  The 
act  cannot  be  divided  Into  several  Buccessive  of- 
fenses.— State  v.  Lindley,  14  Ind.  430. 

Fob  Cases  fbom  Otheb  States. 

See  24  Cent.  Dio.  Gaming,  f  123, 


(B)  PROSECUTION  AND  PUNISHMENT. 

Former  jeopardy,  see  Cbucinal  Law*  if  109, 

198. 

$  82.  Jnrlsdlotion. 

Jurisdiction  as  affected  by  extent  oC  penalty, 
see  Cbihinal  IjAW,  {  94. 

[a]  (Sap.  1S») 
Tbe  winning  of  any  sum  of  money,  how- 
ever small,  at  a  game  with  cards,  is  an  indict* 
able  offense,  of  which  the  circuit  court  has  ex- 
clusive Jurisdiction.— State  t.  Albertson,  2 
Blackf.  251. 

Fob  Cases  fboh  Otheb  States, 
See  24  GBNT.  Dig.  Gaming,  |  218. 
See,  also,  20  Cyc.  p.  808. 

$84.  Indletmeat  or  Infornuition. 

Allegations  as  to  provisos  and  exceptions,  see 
Indictment  and  Infobhation,  f  111. 

Allegations  as  to  time  of  offense,  see  Indict- 
ment AND  Infobhation,  {  87. 

Following  language  of  statute  in  indictment 
or  information,  see  Indictment  and  In- 
foemation,  S  110. 

Variance  between  indictment  or  information 
and  preliminary  affidavit,  see  Indictment 

AND  iNFOBUATIOir,  |  122. 

Fob  Cases  fboic  Otheb  States, 

See  24  Cent.  Dio.  Gaming,  IS  220-284. 
See,  also,  20  Cyc  pp.  898-912. 

1 86.           Beqnialtes  and  snSelenay  In 

KenemL 

Issues,  proof  and  variance,  see  post,  |  M. 

[a]    (Sap.  1839) 
An  indictment  for  gaming  need  not  state 
tbe  name  of  the  pefson  with  whom  the  bet  was 
made,  bis  name  beiug  alleged  to  be  unknown. — 

State  V.  Maxwell,  5  BlackfL  280: 

P)]    (Sep.  1S40) 

An  indictment  for  gaming  must  state  the 
name  of  the  person  with  whom  ttie  defendant 
played,  or  allege  his  name  to  be  unknown. — 
Butler  V.  State,  6  Blackt  280. 

[c]    (Sep.  1840) 

An  lodlctment  for  unlawfully  winning  of 
several  persons  (naming  them)  and  others  a 
certain  quantity  of  beef,  etc.,  is  bad  for  not 
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naming  all  the  persona  with  VhiHPii  the  bet  was 
made,  or  stating  that  the  names  not  given  were 
unknown. — State  t.  Irvin.  5  Blackf.  343. 

(dl    (Snp.  1842) 

An  indictment  alleging  that  defendant  did 
unlawfully  win  of,  and  take  from,  one  N.  G. 
two  notes,  etc.,  by  betting  on  the  result  of  an 
election,  shows  sufficiently  that  the  bet  was 
made  with  N.  G.— State  v.  Little.  0  Blackf.  207. 

An  indictment  for  winning,  etc^  by  betting 
OQ  the  resnlt  of  an  election,  is  not  objectionable 
liocause  it  alleges  the  making  of  the  bet  on  a 
day  subsequent  to  the  day  of  tbe  election.^ — ^Id. 

[•]     (Snp.  1844) 

An  Indictment  against  a  person  for  Kuffer- 
ing  gaming  in  his  grocery  should  give  the  names 
of  the  persons  who  played,  or  state  their  names 
to  be  unknown.— Ball  v.  SUte,  7  Blackf.  242. 

[f]    (Snp.  1848) 

An  indictment  founded  on  Rev.  St.  c.  53,  S 
103,  and  charging  that  defendant  acted  as  "rid- 
er in  a  certain  horse  race  which  was  then  and 
there  mn  along  a  public  highway,  in  said  coun- 
ty, between  animals  of  the  horse  kind  in  a 
trial  of  speed,"  is  not  sufficiently  certain  and 
definite  as  to  the  sex  of  the  horse ;  the  statute 
reading  "horse,  mare,  or  gelding."— Myers  t. 
Slate,  1  Ind.  2.j1. 

[Kl   (Sap.  1850) 

An  indictment  for  keeping  a  gaming  bouse 
need  not  8ta(e  the  names  of  the  persons  who 
played  in  tbe  house. — Dormer  t.  State,  2  Ind. 

308. 

[h]    (Sap.  18E2) 

An  indictment  for  gaming  presented  two 
counts,— the  first  for  money  won,  and  the  sec- 
ond for  money  lost,  on  a  bet  m^  at  a  game 
of  cards  played  by  tbe  defendant  and  others; 
but  it  did  not  show  whether  the  bet  was  made 
with  the  persons  played  with,  or  with  some 
third  person.  HeM,  that  the  indictment  was 
bad  for  nncertalQty, — State  T.  Stallingi,  8  Ind. 
531. 

[i]   (Sap.  iseo) 
An    information   for   keeping   a  gaming 
bouse  need  not  allege  tbe  name  of  tbe  gambler 
—Carpenter  t.  State,  14  Ind.  100. 

Ul     (Snp.  1874) 

An  indictment  under  Act  March  8,  1873,  I 
1  (Acta  1873,  p.  30),  which  does  not  allege  tbat 
a  game  was  played,  and  state  the  name  of  the 
person  with  whom  the  minor  played  the  game, 
or  allege  that  snch  name  is  unknown,  is  bad. — 
Alexander  v.  State,  48  Ind.  304. 

[kl  (S«p.lST8) 

Under  Acts  1877  (Sp.  Sess.  p.  SO)  {  3.  de- 
claring any  person  who  frequents  any  place 
where  gambling  Is  permitted  a  professional 
gambler  and  punishable  as  such,  an  affidavit 
charging  defendant  with  being  a  common  gam- 
bler need  not  allege  the  hind  of  gambling  which 
wn.s  permitted,  or  that  defendant  fre(|Hentpd 
tbe  room  for  the  purpose  of  gaming  with  cards, 


or  what  kind  of  game  was  permitted  thereiD.— 
Howard  T.  State,  64  Ind.  S19. 

[I]    (Sap.  188S) 

An  indictmeot  under  the  statute  charging 
that  defendant,  on  a  certain  date,  "did  then  and 
there  unlawfully  play  for  money,  to  wit,  tbe 
sum  of  ten  cents,  at  and  upon  a  certain  game 
of  pool  played  by  him  with  J.  and  II.  upon  a 
billiard  and  pool  table,  and  did  then  and  there, 
and  thereby,  unlawfully  win  of  and  from  said 
H.  the  sum  of  ten  cents,"  etc.,  is  sufficient. — 
Middaugb  t.  State,  103  Ind.  78,  2  N.  E.  292. 

For  Cases  fbom  Other  Statbis, 

8ee  24  Cent.  Dig.  Gaming,  H  220-223, 

228,  261,  2JGG. 
See,  also,  20  Cyc.  pp.  808-002. 

S  86.    InteMt. 

[a]  (Snp.  1883) 

An  indictment  for  gaming,  charging  that 
defendant  kept  a  roulette  wheel  "for  the  pur- 
pose of  wagering,  winning  and  gaining  thereon 
money,"  etc.,  sufficiently  showed  that  the  wheel 
was  kept  and  exhibited  to  win  money. — Keith 
T.  State,  00  Ind.  SO. 

I    [b]  (App.1895) 

ReT.  St.  1894,  i  2173  (Bev.  St.  1881,  f 
2078),  prescribes  the  same  penalty  against  one 
who  keeps  a  building  to  be  used  or  occnpied  for 
gaming,  or  "knowingly"  permits  tbe  same  to  be 
used  or  occupied  for  gaming,  or.  being  the  owner, 
rents  it  for  sucb  purpose,  the  word  "knowingly" 
being  inserted  in  the  rerinon  of  1881.  Held, 
tliat  an  indictment  which  failed  to  allese  that 
defendant  "knowingly"  permitted  a  bouse  to  be 
used  for  gaming  was  insufficient— Emperly  t. 
State,  13  Ind.  App.  393,  41  N.  E.  840. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Gaming,  |  225. 
See,  also,  20  Cyc  p.  900. 

S  87.  —  Description  of  derloo,  ar 

Inplememta. 

issues,  proof  and  variance,  see  post,  S  94. 

l&]  An  indictment  for  gaming  need  not  state 
tlic  name  of  the  game  played;  but  there  should 
be  in  it  some  description  of  the  game,  as  that 
it  was  with  cards,  dice,  etc.— (Sup.  1833)  State 
V.  Dole,  3  Blackf.  204;  (1833)  Same  v.  Boogher. 
Id.  307;  (1S39)  Same  v.  Maxwell.  '*  Blackf. 
2:t0;  (1R44)  Same  V.  Ross,  7  Blackf.  322;  (1S47) 
Webster  v.  State.  8  Blackf.  400. 

[b]  (tap.  1882) 

An  indictment  cbai^ng  defendants  with 
having  unlawfully  exhibited  to  persons  named 
"for  gain  and  to  win  mowy  a  certain  gambling 
derice,"  the  name  of  which  was  to  the  grand 
jurors  unknown,  sufficiently  states  an  excuse 
for  not  giving  in  the  indictment  tbe  name  of 
the  device.— I*embertoa  v.  State,  SS  Ind.  507. 

[c]  (App.  1904) 

T'nder  Burns'  Ann.  St.  1901,  §  2180,  de- 
fining a  common  gambler  as  one  who,  "for  tbe 
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purpose  of  gaming  with  cards  or  otberwise," 
does  certain  acts,  an  iodictmeDt  for  being  a  com- 
mon gambler  sboiild  chaise  (be  kind  of  gaming 
indulged  in.— Bickel  t.  State.  70  N.  E.  548,  32 
lod.  App.  Uo6. 

Fob  Cases  fbou  Otiieb  States, 

See  24  Cent.  Dio.  Gaming,  |S  233-2-10. 
See,  also,  20  Cyc.  pp.  903,  904. 

1 86.           Deieiiption  ef  bet  or  itake. 

Issues,  proof  and  varlaDce,  see  post,  S  l>4. 

Id  an  infonnation  for  gaming,  tbe  amount 
lost  or  won  should  be  set  forth  with  certainty 
In  order  that  the  amonnt  of  the  fine  may  be 
determined  in  accordance  with  the  statute;  this 
fact  determinhig  the  question  of  jurukliction. 
-Long  T.  State,  13  Ind.  56G. 

Foa  Cases  fbom  Other  States, 

See  24  Cent.  Dig.  Gaming,  |S  241-243. 
See,  also,  20  Cyc.  p.  904. 

189;  ^—  Deieriptiom  of  plsee  or  konse. 

ta]  An  indictment,  founded  on  Rer.  St.  1S43. 
p.  982,  {  103,  for  permitting  a  horse  to  be  run 
in  a  horse  race  on  a  public  highway,  need  not 
Hate  the  termini  of  the  highway.— (Sup.  1840) 
State  V.  Bnrgett.  1  Ind.  479.  Smith,  840 ;  (1840) 
Sune  T.  Brown,  1  Ind.  632;  (1S51)  Same  v. 
Annstroi]«,  3  Ind.  139. 

[b]  (Sop.  1908) 
An  affidavit  for  visiting  a  gambling  bouse, 
in  violation  of  Public  Ofifense  Statute  1905 
(Laws  19n.-(.  p.  693,  c.  169)  §  470,  being  Bums' 
.Kan.  St.  1908,  g  2371,  is  sufficient,  where  charg- 
ing the  offense  in  the  language  of  the  statute, 
and  need  not  particularly  designate  the  gam- 
bling house  Tisited.— State  v.  Bridgewater,  171 
Ind.  1,  85  N.  E.  715 ;  Same  r.  Ilenson,  171  Ind. 
725,  85  N.  E.  718;  Same  v.  I^rtpr,  171  Ind. 
72.'>,  85  N.  E.  719;  Same  v.  Brooks.  171  Ind. 
725.  85  N.  E.  075 ;  Same  v.  Charles,  Id. ;  Same 
Hitter.  Id. ;  Same  v.  Turner,  171  Ind.  725, 
S5  K.  E.  1027 ;  Same  v.  Ballard,  Id. ;  Same  v. 
Bomaiae,  171  Ind.  725,  86  N.  E.  73. 

Foi  Cases  fbom  Other  States. 

See  24  Cent.  Dig.  Gaming.  {§  244-248. 
See,  also,  20  Cyc  p.  905. 

f9a         KeepittX  or  ezhlliitliis  table, 

dcrioc,  or  inplenentn. 

[>]  (Snp.  1S75) 
Aa  indictment  does  not  charge  the  of- 
fpnse  of  being  the  keeper  of  a  billiard  table, 
within  the  meaning  of  the  statute  (2  tiav.  &  II. 
St.  p.  477,  S  74),  which  does  not  allege  that  the 
table  vas  kept  for  the  purpose  of  wagering  any 
article  of  value  thereon.— Carr  t.  State,  50  Ind. 
Iti 

Ri]  ^»mp.^ga) 

In  an  indictment  under  2  Gar.  &  II.  St. 
p.  450.  i  38,  for  betng  the  keeper  of  a  Rnmins 
apparatus,  it  is  not  necessary  to  allege  that  any 


game  was  played  with  or  on  the  apparatus,  nor 
that  any  names  should  be  stated  as  the  namen 
of  persons  who  played.— State  v.  Thomas,  50 
Ind.  292;  Same  v.  Beedles.  Id.  294. 

[c]  (Snp.  1882) 

An  indictment  for  exhibiting  a  certain  gam- 
bling; device  is  sufficiently  explicit — Pemberton 
V.  State,  85  Ind.  007. 

[d]  (Sd|i.  1883) 

An  indictment  under  Rev.  St.  1881,  §  20Sa, 
for  keeping  a  device  for  gaming,  is  sufficient  if 
it  merely  alleges  the  device  to  have  been  kept 
in  the  "county  and  state  aforesaid,"  without 
further  description  of  the  place  where  kept.— 
App  T.  State,  00  Ind.  73 ;  Keith  t.  Same,  Id. 
89. 

[e]  (Snp.  1S83) 

An  indictment  for  gaming,  charging  that 
defendant  did,  at  the  county  and  state  aforesaid, 
unlawfully  keep  and  exhibit  certain  gaming  ta- 
bles, and  there  unlawfully  kept  the  same  for 
the  purpose  of  wagering,  winning,  and  makin,? 
money,  or  articles  oi  value,  was  sufficient. — 
App  V.  State,  90  Ind.  73. 

Fob  Cases  fbou  Otheh  States, 

See  24  Cent.  Dig.  Gaming,  §S  249-255. 
See.  also.  20  Cyc.  p.  900. 

S91.    Keepinc  liovse  or  place. 

Issues,  proof  and  variance,  see  post,  i  94. 
Names  of  gamblers,  see  ante,  S  80. 

M  (Snp.  1841) 
An  Indictment  under  the  statute  of  IS-'-S, 
charging  ^at  the  defendant  kept  a  room  ''  o 
be  used  and  occupied  for  gambling,"  is  suffi- 
cient, without  alleging  that  gambling  lias  actu- 
ally taken  place  in  the  room.— State  v.  Miller. 
5  Blackf.  502. 

[b]  (Snp.  1852) 

An  indictment  for  keeping  a  gaming  house 
was  held  not  to  be  bad  for  charging  that  the 
defendant  kept  "a"  house,  instead  of  "bis"  house, 
to  be  used  for  gaming;  the  latter  term  being 
employed  by  the  statute  defining  the  offense. — 
State  V.  Hubbard,  3  Ind.  630. 

[c]  (Sup.  1877) 

An  indictment  for  keeping  a  gaming  house 
is  sufficient,  where  it  avers  that  defendant  un- 
lawfully kept  a  certain  bouse,  building,  and 
room  to  be  used  for  gaming,  and  unlawfully 
rented  it  to  a  person  named,  and  suffered  him 
"and  divers  other  persons,  to  the  grand  jurorw 
unknown,"  to  play  a  certain  game  called  "faro," 
for  money  and  other  articles  of  value.— En- 
Wright  V.  State.  58  Ind.  007. 

[d]     (Bop.  1879) 

An  Indictment  chaining  that  the  defendant 
did  on  a  certain  day,  "and  on  divers  other  days 
between  said  day  and  the  day  of  making  this 
prenentment,  •  •  •  unlawfully  keep  a  cer- 
tain building,  arbor,  booth,  shed,  and  tenement 
to  l)p  used  for  gaming,"  and  unlawfully  allowed 
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certnin  persons  Darned,  "and  divers  other  per- 
soQB  to  the  grand  jurors  unknown,  to  play  at  a 
certain  game  of  cards  called  'poker,'  for  money 
and  other  articles  of  value,"  was  suffidenL — 
Padgett  V.  State,  68  Ind.  OS. 

[ej    (Sap.  1881) 

An  indictment  averrins  that  defendant  did 
"keep  his  said  room  and  tenement  to  be  used 
for  gaming*'  held  sufficient,  under  2  Rev.  St. 
1876,  p.  460,  S  29,  as  a  charge  of  keeping  a 
house  for  gambling.  Averments  of  the  kind  of 
games  played,  and  of  the  names  of  the  persons 
playing,  do  not  render  the  indictment  bad. — 
State  V.  Pancake,  74  Ind.  15. 

It]  (App.  1903) 
Barns'  Rev.  St  1901,  |  2173,  provides  that 
"whoever  keeps  a  building  or  room  *  *  *  to 
be  used  or  occupied  for  gaming,  or  knowingiy 
permits  the  same  to  be  used  or  occupied  (or 
gaming,  or  whoever,  being  the  owner  of  any 
bnildtng  or  room,  *  *  *  rents  the  same  to  be 
used  or  occupied  for  gaming,  shall  be  fined," 
etc.  Held,  that  an  indictment  charging  that  de- 
fendant, Mug  then  and  there  the  keeper  of  a 
bulldii^  and  room  within  the  county  and  state, 
did  tlien  and  there  permit  said  building  and 
room  to  he  used  and  oocopied  for  gaming  by 
certain  persons,  and  did  permit  them  to  play 
faro  and  other  games  of  chance  therein  for 
money,  sufficiently  stated  an  offense  described 
by  the  first  clause  of  such  section.— Christ  v. 
SUte,  69  N.  E.  269.  33  Ind.  App.  488. 

Fob  Oases  vaou  Otbeb  States, 

Seb  24  Cent.  Dig.  Gaming,  i|  256-262. 
See,  also,  20  Cyc.  p.  907. 

I  92.  —  OwBMFsUp  Mad  nae  of  fcomae  or 
place. 

Issues,  proof  and  variance,  see  post,  1 94. 

[8]  (Snp.  ISS8) 
An  indictment  against  D.  S.,  containing 
two  counts  ander  the  gaming  act,  alleged  that 
the  said  D.  S.,  on,  eta,  at  and  in  the  county 
aforesaid,  did  then  and  there  Icnowingly  keep 
and  suffer  his  house,  in  which  he  kept  his  gro- 
cery, to  be  used  and  occupied  for  the  purpose 
of  gaming,  at  and  with  cards,  for  money  and 
other  valuable  articles,  contrary,  etc.  Held, 
that  the  Indictment  was  sufficient.— State  v. 
Staker,  3  Ind.  570. 

tb]    (Sap.  18S9) 

2  Rev.  St.  p.  436,  |  20,  provides  that,  if 
any  person  shall  keep  or  suffer  his  building,  etc.. 
to  be  used  for  gambling,  or  if  any  person,  being 
ths  owner  of  any  building,  etc.,  shall  rent  the 
same  to  be  used  for  gaming,  be  shall  be  fined, 
etc.  Held  that,  under  the  first  part  of  said 
statute,  one  keeping  a  building  for  gaming  may 
he  fined,  though  gaming  be  not  averred  to 
have  taken  place.  Under  the  latter  part  of 
the  same  section  (for ,  suffering  a  building  to 
be  nsed),  suffering  gaming  therein  must  be  arer^ 
red,  and  the  names  of  those  gaming,  or  a  valid 


reason  for  their  omission,  must  be  set  out. — 
Sowle  V.  State,  11  Ind.  492. 

[c]  (S«p.  1867) 

Under  2  Uav.  &  IT.  St.  {  55.  proridhig  that 
"the  indictment  must  be  direct  and  certain  as 
it  regards  the  party  and  the  offense  charged." 
an  indictment  against  a  person  for  allowing  his 
building  to  be  nsed  for  gaining  is  bad  on  mo- 
tion in  arrest,  unless  it  states  the  names  of 
the  persons  suffered  to  game  therein,  or  shows 
cause  for  not  doing  so,  and  that  the  offense  wait 
committed  within  the  statute  of  limitations.— 
State  V.  Noland,  29  Ind.  212. 

[d]  (Sup.  1878) 

Under  Acts  1877  (Sp.  Sess.  p.  80),  |  3, 
declaring  any  person  who  frequents  any  place 
where  gambling  is  permitted  a  professional  gam* 
hler  and  punishable  as  such,  an  affidavit  chare- 
ing  one  with  being  a  professional  gambler,  and 
stating  that  the  place  where  the  gambling  was 
permitted  was  occupied  by  a  certain  person, 
sufficiently  alleges  by  implication  that  such  per^ 
son  permitted  gambling  at  the  place  mentioned. 
—Howard  v.  State,  64  Ind.  HIQ. 

[e]  (Snp.  1879) 

An  indictment  under  Acts  1877,  Sp.  Sess. 
p.  81,  §  3,  for  being  a  professional  gambler,  is 
defective,  if  it  only  alleges  that  defendant  "did 
unlawfully  frequent  a  house  where  gambling  Is 
permitted,"  etc.,  and  does  not  charge  the  pur- 
pose of  defendant  In  frequenting  such  hoose.— 
State  V.  Allen,  69  Ind.  124. 

[f]  (Bnp.  1886) 

In  an  indictment  for  permitting  and  rent- 
ing a  house  to  be  used  for  gaming  parpoees,  it 
la  Buffident  to  charge  that  the  bnilding  is  In  the 
county  and  the  property  of  the  defendants, 
without  any  particular  description.— Kleespies 
V.  State.  106  Ind.'  383,  7  N.  E.  186. 

[g]  In  an  information  charging  defendant  with 
renting  a  house  to  be  used  and  occupied  for 
gaming,  it  is  not  necessary  to  allege  the  name 
of  the  person  to  whom  the  room  was  rented.— 
(Sup.  1886)  Kleespies  r.  State.  106  Ind.  383, 
7  N.  R  186:  (1891)  Fisher  t.  Same,  2  Ind. 
App.  305,  28  N.  B.  565. 

[h]    (App,  1S95) 

Under  Rev.  St.  1804.  §  217.%  making  it  an 
offense  for  one  to  "knowingly"  keep  a  buildins 
to  be  used  or  occupied  for  gaming,  Imowledge 
must  be  charged  in  the  indictment— Bmperlj 
V.  State,  41  N,  S.  840.  13  Ind.  App.  393. 

Fob  Cases  vboic  Other  States. 

See  24  Cent.  Dio.  Gaming,  SS  263-272. 
See,  also,  20  Cfc.  pp.  907-909. 

1 93.  —  Freqneutlsc  or  wisltisc  ItowM 
or  place. 

Issues,  proof  and  variance,  see  post,  S  0^ 

[a]    (Sup.  1878) 
Under  Acts  1877  {Sp.  Sess.  p.  80),  S  3* 
declaring  any  person  who  frequents  any  place 
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where  gambling  is  permitted  a  professioaal 
gambler  and  punishable  as  such,  an  affidavit 
charing  one  with  frequenting  a  place  "where 
gambling  was  then  permitted'*  sufficientlf  avera 
fictc,  and  not  mere  conclusions  or  Inferences.— 
Howard  t.  State,  64  lud.  616. 

[b]  (If«p.in8) 
An  aflSdavit  cbaising  that  accnsed  visited  a 
gambUng  house  in  a  certain  county  in  violation 
of  FobUe  Offenae  Statute  1905  (Lawa  IS^,  p. 
693.  e.  160).  f  470  (Bums*  Ann.  St.  1908,  | 
2871).  etc,  is  suffident— State  t.  Dferry,  171 
Ind.  725,  86  N.  E.  482. 

Fob  Casks  fsom  Otueb  States. 
Sbe  24  Cent.  Dio.  Gaming.  1  ZTd. 

S94.        Zanaat  proof,  amd  Tarluuw. 

An  indictment  charging  the  defendant  with 
witmiog  the  sum  of  $5  by  a  wager,  etc.,  is 
Dot  snstained  by  proof  tliat  be  won  the  prom- 
isBory  note  for  ^  of  the  person  with  whom 
be  bet— Tate  v.  State,  5  Blacltf.  174. 

pt]  (Sap.  1843) 
An  Indictment  chaigiog  that  the  defendant 
suffered  his  mare  to  be  run  in  a  certain  race 
U  not  supported  by  evidence  that  the  animal 
ran  was  a  horse.— llirasher  v.  State,  6  Blackf. 
480. 

[e]  (S«p.lB4G} 
An  indictment  for  gaming  alleged  that  the 
defendant,  by  plaj'ing  at  cards,  etc,  bad  won, 
from  A,  and  G.  a  certain  article,  etc.  The 
eridence  was  that  the  winning  was  by  the  de- 
fudaat  and  another  as  partners  from  A.  and 
C.  IB  partners.  Held,  that  the  variance  was 
latftl.-Wilcox  V.  State.  7  Blackf.  456. 

[dl  (Sop.  1S47) 
Where  an  indictment  for  gaming  charges 
tbe  defendant  with  winning  or  losing  with  sev- 
eral persons,  etc.,  proof  that  the  winning  or 
luring  was  with  a  part  of  those  persons  is  not 
nffident.— Iseley  v.  State,  8  Blackf.  403. 

[e]  (B»p.  1860) 
Where  the  indictment  for  keeping  a  gam- 
lag  home  states  the  names  of  the  persons  who 
plajed  therein,  it  ia  not  necessary  to  prove  ev- 
trj  name  alleged.— Dormer  v.  State,  2  Ind.  308. 

m    (Sop.  1851) 
In  an  indictment  for  winning  a  certain 
nm  of  money,  tbe  prosecution  may  prove  the 
winning  of  a  smaller  sum.— Parsons  v.  State.  2 

Ind.  4'JQ. 

[|]  fSnp.  issi) 
To  sustain  an  indictment  founded  on  Rev. 
St  c.  63,  S  103,  it  is  not  necessary  to  prove 
tbat  a  bet  or  wager  was  made,  or  a  distance 
to  be  run  agreed  upon,  or  tbat  judges  were 
appointed  to  decide  the  race. — Watson  v.  State, 
3  Ind.  123. 

Upon  an  Indictment,  nnder  the  statute,  for 
horse  racing,  evidence  that  the  race  was  nm 


along  a  road  leading  from  one  turn  to  another 
in  tbe  county  was  held  sufficient,  prima  facie, 
to  sustain  the  averment  in  tbe  indictment  that 
the  road  in  question  was  a  public  highway.— Id. 

[b]  (S«v.  1^) 
An  Indictment  nnder  the  gaming  act  was 
as  follows:  The  grand  jurors  impaneled,  eto., 
upon  their  oath,  present  that  S.  M.  on,  etc, 
at  the  county,  etc.,  aforesaid,  and  continuously 
from  that  day  until  the  day  of  tlie  finding  of 
this  bill  of  Indictment,  bad  and  pMMessed  a 
house,  a  room,  a  shed,  and  a  tenement  situate 
in  said  county,  and  that  tiie  said  M.  there,  dar- 
ing all  the  time  aforesaid,  did  keep  and  suffer 
his  said  bouse,  room,  shed,  and  tenement  to 
\x  used  and  occupied  fbr  gaming,  contrary,  etc. 
Held,  tbat  the  Indicbnent  was  good ;  and,  also, 
to  sustain  tbe  indictment,  it  was  sufficient  to 
prove  that  he  kept  either  of  the  places  set  forth, 
for  any  length  of  time,  for  snch  a  purpose. — 
McAIpin  V.  State.  3  Ind.  567. 

[i]    (Snp.  1853) 
A  charge,  in  an  information,  that  A.  alone 
lost  upon  a  game  of  cards,  etc.,  is  not  support- 
ed by  proof  that  A.,  with  another,  jointly  lost, 
etc.— Jackson  v.  State,  4  Ind.  560. 

Ul  (Snp.  1856) 
An  information  under  2  Rev.  St.  p.  435, 
8  2S,  charged  that  A.  kept  a  tenpin  alley  for 
hire,  and  tbat  defendant  and  a  companion  hired 
the  alley  to  play  a  game  of  tenpins,  for  which 
they  agreed  to  pay  A.  ten  cents,  and  then 
played  the  game,  by  which  defendant  won  of 
his  companion  five  cents,  the  half  of  the  hire 
of  tbe  alley,  by  unlawfully  wagering  with  him 
tbe  said  five  cents  on  the  result  of  the  game. 
Held,  tbat  there  was  no  variance  raised  by 
evidence  that  defendant  won  the  value  of  five 
cents,  the  same  being  his  liability  to  A.,  instead 
of  winning  five  cents,  tbe  half  hire  ot  tbe  alley. 
—Mount  V.  State,  7  Ind,  654. 

[k]    (8«p.  18S5) 

An  indictment  for  professional  gambling 
was  in  two  counts.  The  first  dialled  that  the 
defendant,  at  Marion  county,  etc,  was  engaged 
in  tbe  habit  and  practice  of  gaming,  and  did 
then  and  there  get  his  livelihood  thereby.  The 
second  count  charged  that  the  defendant,  at 
etc.,  was  wandering  about  from  place  to  place, 
in  the  habit  and  practice  of  gaming.  Tbe  evi- 
dence showed  tbat  tbe  accused  bad  been  for 
two  months  traveling  about  and  gaming  for  a 
livelihood,  bat  that  lie  had  come  into  tbe  coun- 
ty where  he  was  indicted  on  lawful  business, 
and  bad  not  gamed  therein.  HeUl,  tbat  the 
evidence  did  not  sustain  the  indictment— Bowe 
V.  State,  ^  Ind.  415;  Bmce  t.  Same,  Id.  42i; 
Hamilton  v.  Same,  Id.  426. 

tl]  (Sop.  1875) 
On  the  trial  of  an  indictment  charging  tbe 
defendant  with  keeping  bis  house  to  be  used 
for  gaming,  the  only  evidence  as  to  wagering 
was  tbat  persons  played  upon  a  billiard  table, 
and  the  loser  paid  for  tbe  use  of  the  table  20 
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or  25  cents;  and  the  only  cbarge  in  the  indict- 
ment which  this  evidence  sustained  waa  the 
charge  that  persons  were  permitted  to  piny, 
etc.,  and  bet  and  wager  upon  the  result  of  the 
games  "the  hire  of  said  billiard  table."  Held, 
that  the  evidence  was  insufficient,  as  it  sus- 
tained only  a  part  of  the  charge  which  was 
not  well  made.— Gazr  t.  State,  50  Ind.  178. 

[m]    (Snp.  1876) 

On  the  trial  of  indictment  under  Act  March 
8,  1873  (Acts  1873  [Beg.  Sees.]  p.  30).  charging 
the  defendant  with  having  the  care  and  manage- 
ment of  a  pigeon-bole  table,  and  suffering  and 
allowing  a  person  named,  under  the  age  of  21, 
to  play  a  game  of  pigeon  hole  thereon  with 
another  person  named,  such  table  not  being 
kept  or  used  in  a  private  family,  it  was  proved 
that  the  table  on  which  the  game  in  question 
was  played  was  not  a  pigeon-hole  table,  but  a 
.Tenny-Lind  table,  and  the  two  hinds  of  tables 
and  the  games  plajred  thereon  were  shown  to  be 
substantially  different.  Beld,  that 'there  was  a 
fatal  variance.— Bartender  v.  State,  51  Ind. 
73,  78. 

[n]    (Sup.  ISTo) 

Where  an  indictment  charges  defendant 
with  suffering  his  horse  to  be  run  in  a  horse 
race,  and  the  proof  is  that  defendant  rode  a 
horse  not  hia  own  in  the  race,  the  variance  is 
fatal.— Robb  v.  State.  52  Ind.  210. 

[0]    (Sap.  1881) 

On  Indictment  nnder  2  Rev.  St.  1876.  f  74, 
for  keeping  a  gaming  table  "for  the  purpose  of 
wagering  ther^n "  Jutd,  that  this  clause  must 
be  constmed,  "(or  the  purpose  of  wagering 
[himself]  therein,"  and  that  a  ccmvlctlon  wooid 
not  be  warranted  unless  the  evidence  showed 
that  defendant  had  wagered  on  such  table  him- 
self, though  he  had  permitted  others  to  do  so. 
—Sumner  v.  State,  74  Ind.  52. 

[p]    (Sopt  188S) 

It  is  not  necessary  to  prove  that  defendant 
won  the  wiiole  sum  charged  in  an  indictment 
far  gambling  with,  aud  winning  money  from, 
another  person.— Alexander  v.  State,  09  Ind. 
450. 

A  charge  of  playing  pool  and  winning  mon- 
ey Is  sustained  by  proof  that  the  qnestion  of 
which  player  should  pay  for  the  game  was  alone 
at  stake.- Id. 

[Q]    (Sap.  1890) 

Under  Rev.  St.  1881,  |  2079,  which  pro- 
vides that  the  owner  of  any  building  or  room 
who  rents  the  same  to  be  used  for  gaming  shall 
be  Sued,  and  section  1815,  which  provides  that 
"it  shall  be  sufficient  evidence  that  any  building 
or  otiier  place  was  rented  for  the  purpose  of 
gaming,  if  such  gaming  waa  actually  carried 
on,  and  the  owner  or  lessor  thereof  knew,  or 
had  good  reason  to  believe,  that  the  lessee  suf- 
fered any  gaming  therein,  and  such  owuer  or 
lessor  took  no  sufficient  means  to  prevent  or 
restrain  the  same,"  though  the  indictment  charg- 
es that  defendant  rented  a  room  to  be  used  for 


gaming,  evidence  that  gaming  was  carried  on 
in  the  room,  and  that  defendant  knew  or  had 
good  reason  to  believe,  after  the  renting,  that 
bis  lessee  suffered  gaming  in  the  room,  is  ad- 
missible.—Vogbt  T.  State,  124  Ind.  358,  24  N. 
G.  680. 

[r]    <App.  1892) 

Rev.  St.  1881.  I  1738,  provides  that  the 
precise  time  of  tho  commission  of  an  offense 
need  not  be  stated  in  the  Information  if  it  is 
shown  to  have  been  within  the  statute  of  limita- 
tions, except  when  the  time  is  an  indispensabte 
ingredient  in  the  offense.  Bdd  that,  on  a  charge 
of  frequenting  a  place  where  gambling  was  per- 
mitted, it  was  proper  to  not  confine  the  evidence 
to  visits  stated  in  the  indictment,  but  to  admit 
evidence  of  any  such  visits  within  two  years 
prior  to  the  indictment.— Courtney  T.  State, 
5  Ind.  App.  Sod,  32  N.  £.  335. 

[B]  (App.  1896) 
Where  an  indicUnent  charged  that  de- 
fendant, being  the  keeper  of  a  certain  building, 
did  permit  person;,  to  the  grand  jurors  un- 
known, to  be  and  remain  playing  therein,  etc., 
and  on  the  trial  a  witness  testified  that  he  waa 
before  the  grand  jury,  and  that  he  knew  at  that 
time  the  persons  engaged  in  gambling  in  the  ^ 
building,  and  could  have  given  their  names  upon 
inquiry,  there  was  no  variance,  as  the  offense 
charged  was  not  shown  to  be  a  specific,  but  a 
continuing,  one.— Jessup  T.  State*  14  Ind.  App. 
230,  42  N.  E.  048. 

FoK  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Gaming,  S|  274-283. 
See,  also,  20  Cyc.  pp.  910-812. 

§  95.  ETidence. 

Effect  of  statutory  protection  of  witness  from 
use  of  evidence  against  himself,  see  Witness- 
es, S  304. 

Fob  Cases  fbou  Other  States, 

See  24  Cent.  Diq.  Gaming,  3S  285-298. 
See,  also,  20  Cyc.  pp.  912-015. 

{ 06.         PresvmptioM  amd  bvrdem  of 

proof. 

[a]    (Sap.  1853) 

To  sustain  an  indictment  for  keeping  a 
gaming  house,  it  is  not  necessary  that  the  fact 
of  gambling  having  taken  place  in  the  house 
should  be  shown,  but  it  may  be  inferred  from 
other  circumstances.— McAlpin  v.  State,  3  Ind. 
567. 

Cb]    <8np.  1881) 

To  sustain  an  indictment  for  resting  a 
building  to  be  uaed  for  gaming,  under  2  Rev. 
St.  1876,  p.  469,  §  29.  the  state  must  show  by 
sufficient  evidence,  either  direct  or  circumstan- 
tial, that  the  accused  so  rented  the  property.— 
Rodifer  v.  State,  T4  Ind.  21. 

[c]    (Snp.  1908) 

An  affidavit  for  visiting  a  gambling  house, 
in  violation  of  Public  Offense  Statute  1905 
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fUws  IWa,  p.  683,  c.  169)  |  470,  beiog  Burns* 
Add.  SL  1908.  %  2371,  need  not  allege  that  de- 
fendant went  there  to  gamble ;  but,  IE  defend- 
ant baa  any  legitimate  excuse  for  bis  risit,  the 
boiden  la  on  him  to  show  it— State  T.  Bridge- 
water,  171  Ind.  1,  85  N.  B.  715;  Same  Hen- 
son,  171  Ind.  725,  85  N.  B.  718;  Same  t. 
Larter,  171  Ind.  726,  85  N.  E.  719;  Same  T. 
Brooks,  171  Ind.  725,  85  N.  E.  975;  Same  t. 
Charles,  Id. ;  Same  Hitter,  Id. ;  Same 
Turner.  171  Ind.  725,  85  N.  E.  1027 ;  Same  t. 
Ballard,  Id.;  Same  t.  Romalne,  171  Ind.  725,  8C 
X.  E.  78. 

Fob  Cases  from  Other  States. 

See  24  Cent.  Dig.  Gaming,  {  285. 
See,  als(^  20  Cyc  p.  912. 

i97.    AdmlastMUty. 

Decorations  by  accused,  see  Cbiuinal  tiAW,  { 
413. 

Hearsay,  see  Cbiminal  Law,  1  421. 

[«]  (Snp.  1890) 
On  a  prosecution  under  El«v.  St.  1881,  8 
20T9,  providing  that  whoever  being  the  owner  of 
any  building  or  room  rents  the  same  to  be  used 
or  occupied  for  gaming  shall  be  fined,  etc.,  evi- 
dence tending  to  prove  that  gambling  was  actu- 
slly  carried  on  in  the  room,  and  that  the  de- 
fendant knew  or  had  good  reason  to  believe  that 
It  was  being  carried  on  and  suffered  by  his  les* 
see,  was  competent  as  tending  to  prove  or  raise 
a  presumption  that  the  room  was  rented  for 
the  purpose  of  gaming.— Vogbt  v.  State,  24  N. 
E.  6S0,  124  Ind.  358. 

On  a  prosecution  under  Rev.  St.  18S1,  f 
2079,  providing  that  whoever  being  the  owner 
of  any  building  or  room  rents  the  same  to  be 
used  or  occupied  for  gaming  t>ball  be  6ned,  etc., 
eridem-e  tittit  it  was  generally  reputed  that  the 
room  was  kept  as  a  gambling  room ;  that  the 
orcupaot  was  a  gambler ;  that  he  had  been  in- 
dicted on  and  pleaded  guilty  to  the  charge  of 
)ie«ping  a  room  in  which  gambling  was  permit- 
ted while  occupying  defendant's  room— was  com- 
petent as  tending  to  raise  an  inference  that 
defendant,  an  active  man  looking  after  his 
own  business,  and  residing  only  two  squares  and 
a  half  away  from  the  community  in  which  the 
occnpant's  acts  and  business  were  the  subject 
of  comment,  knew  of  the  facts.— Id. 

pt]  (App.1895) 

Under  Uev.  St.  1804,  |  2173,  making  it  an 
offense  for  one  to  "knowingly"  keep  a  building 
to  be  used  or  occupied  for  gaming,  knowled^ 
«u  prorable  like  any  other  fact  by  either  direct 
or  dreumstantial  evidence.— Stoperly  t.  State, 
41  N.  B.  840,  13  Ind.  App.  393. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Gaming,  IS  SSfi-'JSiO. 
See,  alao^  20  Cyc.  p.  913. 

f98.  ^—  Waiffht  and  avflliitemvT. 

M    (Sap.  1856) 
On  the  trial  of  an  Information  against  A. 
for  money  won  of  B.  at  a  game  of  cards,  B. 


testified  that,  on  or  about  the  day  stated  in 
the  infonnatlon,  he  played  cards  with  A.,  who 
won  from  him  two  five-dollar  gold  pieces,  etc 
Held,  that  the  testimony  obvlonaly  meant  that 
the  money  was  paid  over  to  A.— Bzanscum  t. 
State,  7  Xnd.  593. 

[b]  <S«p.  1858) 

2  Rev.  St  p.  436,  I  20,  provides  that  if 
any  person  shall  keep  or  suffer  bis  bnlldiug, 
etc.,  to  be  used  for  gambling,  or  if  any  per- 
son, being  owner  of  any  building,  etc.,  shall 
rent  the  same  to  be  used  for  gaming,  he 
shall  be  fined,  etc.  SeJd,  that  under  the 
first  part  of  said  section,  upon  proof  that  there 
has  been  gambling  on  the  premises,  it  ie  still 
a  question  whether  the  premises  were  kept  by 
defendant  tor  that  purpose. — Winemiller  v. 
State,  11  Ind.  516. 

[c]  (Sap.  ISTO) 

Where  there  Is  testimony  showing  that  it 
was  customary  in  defendant's  billiard  room  for 
the  loser  to  pay  the  hire  of  the  table,  defend- 
ant's knowledge  sufficiently  appears^ — Craw- 
ford V.  State,  33  Ind.  304. 

[d]  (Sap.  1879) 

Evidence  In  a  prosecution  for  keeping  a 
gaming  house  reviewed,  and  held  insufficient 
to  show  that  defendant  bad  knowledge  of  the 
gaming.— Padgett  v.  State,  08  Ind.  46. 

[e]  (Sap.  1881) 

A  finding  that  one  indicted  for  keeping  a 
gaming  house  knowingly  suffered  the  house  to 
be  used  for  gaming  purposes  la  sustained  by 
evidence  that,  although  his  clert:  or  bartender 
bad  charge  of  the  saloon,  bar,  and  tables,  de- 
fendant hiukself  was  often  present  and  appar- 
ently inattentive  to  what  was  going  on,  and 
that  tlie  tables  had  been  used  for  gaming  for 
two  years.— Hamilton  T.  State,  75  Ind.  580. 

[[]    (Sap.  1886) 

Under  Rev.  St.  S  2081,  making  it  an  ot- 
fense  to  lose  or  win  by  playing  or  betting  at  any 
game  or  wager,  evidence  that  a  game  of  pool 
was  played  by  defendant  with  A.  and  B.  at  the 
time  and  place  charged ;  that  the  amount  play- 
ed for  was  10  cents;  and  that  A.  lost  the 
game  and  paid  for  it, — is  not  sufficient  to  jus- 
tify a  conviction,  it  not  appearing  that  defend- 
ant won  the  10  cents,  or  any  sum.— Mlddaugh 
V.  State,  103  Ind.  78,  2  N.  E.  202. 

[S]    (Sap.  1886) 

On  the  trial  of  an  indictment  for  gaming, 
the  only  evidence  to  connect  the  accused  with 
the  offense  was  to  the  effect  that  the  gambling 
was  done  in  a  room  above  bis  saloon.  Held, 
that  there  was  no  evidence  to  support  a  convic- 
tion.—Bamaby  t.  State,  106  Ind.  539,  7  N. 
E.  231. 

[h]     (Sap.  13S9) 

Under  Rev.  St.  18S1,  S  2070,  making  it 
ponnl  to  rent  premises  for  gaming,  evidence 
that  defendants,  who  were  hotel  keepers,  rent- 
ed a  room  in  their  hotel,  ostensibly  for  a  stor- 
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age  and  Bleeping  rDom ;  that  soon  after  tiiey 
were  notified  that  ^unblltv  was  carried  on  in 
the  room;  that  for  two  months  a  faro  bank 
was  kept  there,  and  the  room  regularly  used 
for  gambling,  and  that  it  had  that  reputation; 
that  many  people  visited  it;  and  that  a  man 
usually  stood  at  the  door  who  admitted  only 
such  persons  as  were  thought  desirable,— will 
support  a  verdict  of  guilty.— Morgui  T.  State. 
117  Ind.  569,  19  N.  E.  154. 

[I]  (Sup.  1890) 
The  evidence  is  sufficient  to  support  a  ver- 
dict of  guilty  when  it  shows  that  the  general 
reputation  was  that  the  room  was  used  for 
gambling;  that  during  bis  occupancy  the  les- 
see had  pleaded  guilty  to  two  indictments  for 
keeping  a  room  for  gambling ;  and  that  defend- 
ant lived  within  two  and  one-half  squares  of 
the  room,  and  collected  his  own  rents.— Voght 
T.  State,  124  Ind.  358,  24  N.  R  68a 

On  an  Indictment  for  renting  a  room  to 
be  used  for  gambling,  the  evidence  is  Sufficient 
to  support  a  verdict  of  guilty  when  it  tends 
to  show  that  defendant  knew,  or  had  good  rea- 
son to  believe,  after  the  renting  of  the  room, 
that  it  was  used  for  gaming,  and  took  no 
means  to  prevent  it,  and  there  is  no  rebutting 
evidence  on  his  part.— Id. 

[]]  (App.  UM) 
That  a  room  is  used  for  gambling  so  as  to 
constitute  a  "gambling  bouse,"  within  the  mean- 
ing of  the  statute,  may  be  shown  by  circum- 
stantial eTidence  in  a  prosecution  for  visiting  a 
gamblliv  house. — Roberts  t.  State,  58  N.  E. 
208,  25  Ind.  App.  866. 

[k]    (App.  UW> 

Evidence  that  the  room  occupied  by  defend- 
ant was  over  a  saloon,  and  was  furnished  with 
a  table,  five  or  six  chairs,  a  lounge,  and  a  draw- 
ing board,  and  whec?  visited,  between  1  and 
o'clock  on  Sunday  morning,  was  occupied  by 
five  or  six  men,  who  were  seated  around  the 
table,  plasing  cards,  and  in  front  of  them  were 
piles  of  poker  chips  and  money,  and  that  some 
of  the  chips  were  piled  in  the  middle  of  the  ta- 
ble, was  sufficient  to  support  a  conviction  for 
kveping  a  gambling  room,  notwithstanding  de- 
fendant's testimony  that  the  room  was  occn- 
pied  as  an  architect's  office.— Neeld  t.  State,  58 
X.  E.  734,  25  Ind.  App.  603. 

Fob  Cases  fbou  Otheb  States. 

See  24  Cent.  Dig.  Gaming,  H  2»l-29f{. 
Se^  also,  20  Cya  pp.  914,  915. 

{90.  TriiO. 

Fob  Cases  fbox  Otheb  States, 

See  24  Gent.  Dig.  Gaming.  H  299-302. 
See,  also,  20  Oye.  pp.  91Xi,  916. 

1 101.  ~—  Qnestloiu  for  Jury. 

[a]  Whether  the  fact  that  the  defendant  per- 
mitted a  roulette  to  be  gambled  upon,  once  in 
his  faoose  is  suffident  evidence  to  support  an 


indictment  f6r  keeping  a  gaming  boose  Is  a 
question  for  the  jury.— (Sup.  1836)  Armstronc 
V.  fitate,  4  Blackf.  247;  a86Q>  Qaylor  t.  Mc- 
Henry,  15  Ind.  883. 

Fob  Cases  fbou  Otheb  States. 

See  24  Cent.  Diq.  Gaming,  f  SOO. 
See,  also,  20  Cyc.  p.  915. 

1 102.  —  nostraotlons. 
[a]  (8«p.lSn) 

On  a  prosecatlon  for  keeping  a  gaming 
house,  a  diarge  whidi  correctly  declares  to  be 
gaming  a  wager  of  the  money  rent  of  a  table 
is  not  rendered  erroneous  by  the  further  state- 
ment that  playing  for  a  wager  of  checks,  chips, 
or  other  things  of  vahie  la  gambling.  Such 
statement  does  not  withdraw  the  question  of 
value  from  the  jury,  and  Is  not  a  judicial  dec- 
laration that  checks  and  chips  are  things  of 
value.— Eamilton  T.  State.  75  Ind.  686^ 

Fob  Cases  feom  Otheb  States, 

See  24  Cent.  Diq.  Gaming,  |  SOL 
See.  also.  20  Cyc.  p.  016. 

1103.    Vordlct. 

M    (Sup.  1819) 

In  an  indictment  under  St  Dec.  (Kj,  181<^ 
i  4,  charging  the  defendant  in  the  some  count 
with  playing  cards  in  a  tavern  and  betting,  the 
jury  found  him  guilty  of  the  playing,  but  not 
guilty  of  the  betting.  Heli,  that  the  verdict 
was  sufficient— Durham  v.  State,  1  Blackt  33. 

[b1  (App.  1900) 
Where  a  defendant  was  charged  in  the  in* 
formation  with  visiting  a  gambling  bouse,  un- 
der a  statute  making  it  an  offense  to  "frequent 
or  visit"  a  gambling  house,  and  the  evidence 
showed  but  a  single  visit,  a  finding  that  he  was 
"guilty  of  frequenting  a  gambling  house,  as 
diarged,"  must  be  'construed  in  connection  with 
the  information,  and  is  sufficient  to  support  a 
judgment  for  the  offense  charged.— Roberts  T. 
State,  58  N.  E.  203,  25  Ind.  App.  36& 

Fob  Cases  fbou  Otheb  States, 
See  24  Cent.  Dig.  Gaming,  i 

S104.  Hawtriml. 

Newly  discovered  evidence  as  gnmnS  for  new 
trial,  see  Gbwinai.  Law,  i  948. 

Fob  Cases  fbou  Other  States, 
See  24  C%nt.  Dig.  Gaming,  f  308^ 

{  106.  Appeal  and  error. 

Appealability  of  judgment  see  (TsnciNAL  Law, 
S  1023. 

Conclusiveness  on  appeal  of  a  finding  that  a 
room  is  a  gambling  house,  see  Gbzuinal  Law. 

S  1150. 

Fob  Cases  fbou  Otheb  States, 

See  24  Ckxt.  Dig.  Gaming,  |  304. 
See.  also.  20  Cyc.  p.  916. 
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GAMING,  lU  (B)— dABNISHMENT. 


)  106.  Sen-toBee  and  pnnlBkmemt. 

Denial  of  doe  process  of  law,  see  CONSTiTtr- 
noHAi,  IiAW,  I  27& 


Noisance,  UabUIty  of  city.   IfumciPAi.  Cob- 

POUTions,  I  736. 
Remoral  and  dispoaltlon,  manicipal  regulations. 


GARBAGE. 


Fob  Caskb  nou  Othxb  Statbs, 


Sbk  24  Curr.  Dia.  Gamins,  |  80S. 


See,  alsob  20  Ore.  p.  917. 


M UNICIPAI.  GOBPOBATIONS,  |  607. 


GARNISHMENT. 


Scope-Note. 


[INCLUDES  subJectloD  of  property  of  defendauts  in  dvll  actions,  in  possession  of  tliiril 
peraouB,  or  of  debts  owing  to  mch  defendaDts,  to  payment  of  Judgments  recovered  against 
tliem  tber^  by  process  of  garnishment,  trustee  process,  factorizing,  etc. ;  nature  and  scope 
itf  the  remedy  In  general ;  In  what  cases  and  to  and  against  whom  it  is  allowed,  who  may 
be  diarged  as  garnishees,  trustees,  factors,  etc.,  and  what  property  or  credits  may  be 
reached:  grounds  of  garnishment  and  jurisdiction  over  and  proceedings  to  obtain  garnish- 
ments; Issnance,  requisites,  and  validity  of  writs  or  summonses  or  notices  of  gamishmeut, 
troBtee  process,  etc.,  and  amendment  thereof;  service  of  writs,  summonses,  etc.,  and  re- 
turn thereof,  and  ilen  acquired  by  garnishment;  quashing,  vacating,  or  setting  aside  writs, 
(Ac,  and  dissolution  thereof  or  discharge  therefrom  <m  giving  security;  claims  of  third 
pemais  to  subject-matter  of  garnishment,  interventions,  and  trials  of  such  claims ;  liabili- 
ties of  gamlshees,  tmstees,  etc. ;  proceedings  to  determine  such  liabilities,  Judgment  there- 
in, and  aiforcemeat  of  Judgments ;  application  of  proceeds ;  liabilities  on  and  ^orc^ent 
U  securities  given  to  obtain,  dissolve,  discharge,  etc.,  garnishments ;  and  liabilities  of  per- 
Mna  other  than  officers  for  wrongful  procuring.  Issuance,  service,  etc..  of  gamishmenta. 

lEXCLUDBS  attaduuent  of  property  In  general  (see  Attachment) ;  proceedings  against 
third  parsons  Bupplouentary  to  execution  (see  BsKcutton) ;  ganilshmeDts  In  proceedings  be- 
fore Justices  of  the  peace  (see  Jvsticet  of  the  Peace) ;  exemptions  from  gamlshmmit  and 
protection  of  rights  of  exemption  (see  BaeemptioM) ;  Judgment  and  execution  after  garnish- 
ment (see  Judgment;  Execution) ;  review  of  decisions  in  garnishment  proceedings  (see  Ap- 
peal and  Error) ;  garnishment  of  proi>erty  conveyed  In  fraud  of  creditors  (see  Fraudulent 
Conveyances) ;  effect  on  garnishments  of  proceedings  under  insolvent  acts .  (see  Insolvency) 
or  bankrupt  acts  (see  Bankruptcy) ;  and  duties  and  liabilities  of  officers  In  respect  of  Issu- 
aoce,  service,  etc.,  of  writs,  summonses,  etc.,  In  garnishment  proceedings  (see  Clerks  of 
Cimrtt;  Sheriffs  and  Conatables;  and  titles  of  other  specific  officers).  For  complete  list  of 
matten  excluded,  see  cnMs-references,  poet] 


L  Nature  and  Grounds. 

§  3.  Actions  in  which  garnishment  is  authorized. 

§  4.  Nature  of  cause  of  action  in  general. 

§  10.  Grounds  of  garnishment. 

n.  Persons  and  Property  Subject  to  Garnishment. 

§  13.  Existence  of  right  of  action  by  defendant  against  garnishee. 

§  16.  Corporations  in  general. 

§  27.  Corporate  stock. 

§  29.  Property  pledged. 

§  34.  Interests  under  insurance  policies. 

§  35.  Interests  of  heirs  or  distributees. 

§  36.  Interests  of  devisees  or  legatees. 

§  38.  Instruments  and  securities  for  payment  of  money  and  liabilities 

thereon  in  general. 
§  41.  Demands  not  matured. 
§  44.  Judgments. 
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Analysis. 


GARNISHMENT. 


[fi  Ind.  Die.— P«ee  SSS] 


II.  Persons  and  Property  Subject  to  Garnishment — C(»itinued. 

§  48.  Ownership  or  possession  of  property  or  rights. 

§  55.    Property  in  course  of  transportation  by  carrier. 

§  57.  Property  in  custody  of  the  law. 
§  59.  •  -    Deposits  and  funds  in  court. 

§  60.    Property  held  under  judicial  process. 

§  61.           Property  held  by  executors,  administrators,  guardians,  or 

trustees. 

III.  Proceedings  to  Procure. 

§  72.  Jurisdiction  of  person  of  defendant. 

§  73.    In  general. 

S  76.  Jurisdiction  of  person  of  garnishee. 
§  77.           In  general. 

§  79.  Jurisdiction  of  property  or  other  subject-matter  of  garnishment. 

S  80.           In  general. 

§  85.  Parties. 

§  86.  Petition  or  affidavit. 

§  87.    Form  and  requisites  in  general. 

§  88.   Particular  averments. 

IV.  Writ  or  Summons  and  Notice,  Service,  and  Return. 

§  90.  Writ  or  summons  of  garnishment. 

§  92.    Issuance. 

§  93.           Form  and  requisites. 

§  96.    Return. 

§  98.  Summons  or  notice  to  defendant. 

§  101.    Service. 

§  104,  Appearance  of  garnishee. 

V.  Lien  of  Garnishment  and  Liability  of  Garnishee. 

§  109.  Transfers  of  property  or  rights  pending  garnishment. 

§  110.  Grounds  and  extent  of  liability  of  garnishee  in  general. 

§  112.  Delivery  of  property  to  defendant  or  others  after  garnishment. 

§  116.  Payment  of  indebtedness  after  garnishment. 

VI.  Proceedings  to  Support  or  Enforce. 

§  117.  Prosecution  of  principal  action. 

§  120.  Equitable  remedies  in  aid  of  garnishment. 

§  133.  Grounds  of  objection  and  defenses  by  garnishee. 

^  123.    In  generaf. 

§  134.           Defects  in  proceedings  in  principal  action. 

§  125.          Defects  in  garnishment  proceedings. 

§  127.  Defenses  as  against  defendant  in  general. 

1}  129.    Claim  to  property  by  garnishee. 

vj  138.  Answer  or  disclosure  of  garnishee. 

«^  139.    In  general. 

§  140.    Persons  who  may  make. 

•j  144.    Requisites  and  sufficiency  as  defence. 

^  148.    Conclusiveness  and  effect  in  general. 

§  156.  Delivery  of  property  by  garnishee. 

§  157.  Payment  into  court  or  to  officer  by  garnishee. 

§  159.  Evidence  as  between  plaintiff  and  garnishee. 

§  162,  ■  ■  Presumptions  and  burden  of  proof. 

§  164.    Weight  and  sufficiency. 

§  165.  Dismissal  or  discharge  of  garnishee  before  trial. 
§  166.  Trial  of  issues  between  plaintiff  and  garnishee. 

§  173.    Verdict  and  findings. 

§  174.  Judgment  against  garnishee. 

§  175.          Nature  and  essentials  in  general. 

§  181.  On  trial  of  issues. 

§  184.           Protection  or  indemnity  to  garnishee. 
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OARNTSHMBNT.  1. 


VI.  Proceedings  to  Support  or  Enforce — Continued. 

§  187.   Opening  and  vacating. 

§  191.  Costs  and  attorney's  fees. 

VII.  Quashing*  Vacating,  Dissolution,  or  Abandonment. 

§  193.  Grounds  for  quashing,  vacating,  or  dissolving. 
§  194.  Motions  and  proceedings  thereon. 
§  198.  Abandonment. 

VIII.  Claims  by  Third  Persons. 

§  912.  Proceedings  for  establishment  and  determination  of  claims. 

§  215.    Parties. 

§  216.   Pleading. 

IX.  Operation  and  Effect  of  Garnishment,  Judgment,  or  Payment. 

§  229.  Effect  of  garnishment  as  between  defendant  and  garnishee. 
§  230.    In  general. 

§  231.  - —  Other  actions  and  proceedings  against  garnishee. 
§  233.  Effect  of  garnishment  as  between  garnishee  and  third  persons. 
§  234.  Effect  of  judgment  against  garnishee  and  payment  or  other  sat- 
isfaction thereof. 
§  235.           In  general. 

§  236.           Judgment  on  default  or  admission. 

§  237.           Foreign  judgment. 

X.  Liabilities  on  Bonds  or  Undertakings. 

[No  paragraphs  or  referoices  in  thta  I^eat  Bat  see  2A  Gent  Dig.  Garu. 
H  455-460.] 

XI.  Wrongful  Garnishment. 

[No  paragraphia  or  references  In  this  Digest  But  see  24  Cent  Dig.  Garo. 
11  470-175.] 

Cross-Rcferen  ces. 


See-" 

Assignment  of  claim  for  loss  under  insurance 
policy  affecting  liability  to  gamisbment  Ik- 
sueai7ce,  i  594. 

Attachment. 

Banks,  procedure.    Banks  and  Banking,  | 

224. 

County,  procedure.    Counties,  {  '2.21. 
Decisions  reviewable.    Appeal  and  Erbok,  i 
71. 

Bight  of  garnishee  to  review.   Appeuil  and 
Ebbob,  {  150. 
Ehiforcement  of  claims  against  railroads.  Rail- 

BOADS,  S  177. 

Estoppel  to  deny  validity  of  proceedings.  Es- 


EXECX'TION. 
EXEUPTIONS. 

Lia  Pendens,  i  & 

Mandamus  to  control  acts  of  court  or  judge  in 

reference  to.   Mandauus,  %  3U. 
Procedure  in  justices'  courts.   Justices  of  thb 

Peach,  §  87. 
Property  fraudulently  transferred  by  debtor. 

Fbaudulekt  GoHTETANcns,  I  220. 
Repeal  of  statute  as  affecting  pending  actions. 

Statutes,  S  276. 
Stockholder.   Corporations,  |  253. 
Supersedeas  or  stay,  effect  on  jurisdiction  of 

lower  court   Appeal  and  Ebbob,  |  487. 


I.  MATmtB  AHD  OBOUIIBS. 

f  3.   Aetluu  in  wbleh  sarnishment  Is 

nthorised. 
Fob  Casks  noic  Other  States, 

See  24  Gent.  Dig.  Gam.  H  3.  5. 

See,  also,  20  Gyc.  pp.  979,  9«0. 

{  4.    Nature  of  «a«s«  of  aotiom  in 

general. 

[a]    (Sop.  18S2) 

A  writ  of  g&mishment  may  issue  in  a 
suit  to  foreclose  a  mortgage  wbere  a  personal 


judgment  may  be  rendered^ 
87  Ind.  105. 


-S^fortin  r.  Holland, 


Fob  Cases  fbom  Otheb  States, 
Srb  24  Cent.  Dig.  Gam.  |  3. 
See,  also,  20  Cyc.  p.  979. 

i  10.  Oronnds  of  garnlshiaeiit. 

Garnishment  of  particular  property  fraudulent- 
ly transferred  by  debtor,  see  Fbaudulent 
Corvetances,  i  220. 


Fob  Cases  fbom  Otheb  States, 
See  24  Cent.  DiO.  Gam.  ff 


15-17. 


Tkla  Digest  la  oampUMi  on  the  Ker-Komber  Sycten. 


Digitized  by  VjOOgIC 


118 


GARNISHMENT,  IL  [S  Ind.  I}lg.-PBse  2Sa  {  38 


n.  PEBSOH8  AUD  PBOPEBTT  StTB- 
JEOT  TO  GABHIBHMENT. 

Laws  exempting  wages  as  class  legislation,  see 

C0N8TITUT1OHA1:.  lAw,  f  20s. 
Statutory  exemptions,  see  EuaiFTiOKS. 

I  13.  Exlatenoe  of  Hcht  of  aotlon  hj  de- 
fendant against  camlsheo. 

[aj    (Snp.  18&7) 

Testator  devised  lande  to  bis  sod,  subject 
to  the  maintenance  of  his  mother.  The  son 
allowed  the  mother  to  sell  the  land,  joining 
her  In  a  deed  to  the  purchaser,  and  directing 
that  tiie  notes  for  the  purchase  money  be  made 
payable  to  her.  Held,  that  the  purchaser  could 
not  be  held  as  a  garnishee  in  respect  to  the 
purchase  money  in  an  attachment  suit  against 
the  son.— Hunt  t.  Coon,  9  Ind.  537. 

Cb]    (Sap.  18B9) 

One  who  has  been  paid  in  advance  for 
services  which  he  has  agreed  to  render  is  not 
subject  to  garnishment  therefor  at  the  suit 
of  bis  employer's  creditors.— Boyd  t.  Brown, 
120  Ind.  393,  22  N.  E.  249. 

[0]  (APP.1S92) 
In  a  garnishment  proceeding,  where  It  ap- 
peared that  some  months  before  the  action  was 
begun  tbe  piindpa]  defendant  transferred  to  tbc 
gami^ee  certain  notes,  receiving  part  pay- 
ment; and  also  left  other  notes  with  the  gar- 
nisliee  for  collection,  but  tiiat  before  the  com- 
mencement of  the  action  the  garnishee  had  paid 
the  balance  due  on  Uie  notes  so  transferred,  and 
had  collected  and  paid  over  the  money  on  tbe 
notes  left  with  him  for  collection,  and  there  is 
no  evidence  of  fraud  or  bad  faith,  the  jury 
were  properly  charged  to  find  for  the  garnishee. 
—Wiles  V.  Lee,  4  Ind.  App.  579,  SI  N.  E.  474. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  Dio.  Gam.  fi{  21-24. 
See,  also,  20  Gyc.  pp.  983-988. 

1 16.  Oorporationi  Im  gwaaral. 

Procedure  in  gamishment  of  basks,  see  BANKS 
AND  Banking,  8  224. 

Fob  Cases  fbou  Other  States, 

See  24  Cent.  Dio.  Gam.  gt  20f  30;  12 

Cent.  Dig.  Corp.  {  2630. 
See,  also,  Dot»,  28  L.  B.  A.  600;  S6  £1. 

R.  A.  561. 

S  27.  Corporate  stock. 

[a]  (App.  1893) 
The  stoclc  of  a  nonresident  in  a  foreign 
corporation  held  in  trust  in  this  state  cannot 
be  garnished  in  an  action  in  this  state. — Smith 
V.  Downey,  8  Ind.  App.  179,  34  N.  E.  828,  35 
N.  E.  568,  52  Am.  St.  Rep.  467. 

For  Cases  fkoh  Otheb  States, 

See  24  Cert.  Dig.  Gam.       45,  46. 
See,  also,  20  Cyc.  p.  900. 


ISO.  Provwty  vlttdcad. 
W  (Snp.U40) 

The  payee  of  a  note  delivered  it  to  his  re* 
plevin  ball  to  indemnify  the  latter.  In  a  writ 
of  attachment  afterwards  issued  against  the 
payee,  the  maker  was  summoned  as  gamisbee, 
and  the  bail  subsequently  sold  the  note  without 
giving  notice  to  the  payee  to  redeem  it.  HeUj 
that  Ibe  maker  was  chargeable,  not  to  the  pay- 
ee for  the  use  of  the  purchaser  from  the  bail, 
but  to  plaintiff  in  attachment— Evans  t.  Darl- 
ington, 6  Blackf.  320. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Qam.  ||  47,  GO,  74. 

98,  100. 
See,  also,  20  Cyc  p.  901. 

S  34.  Intevesta  nader  imsnrMuie  pdlleiM. 

Effect  of  assignment  by  insured,  see  InsUBA»cK, 
i  594. 

Foe  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Gam.  S§  59,  6a 
See,  also,  20  Cyc.  pp.  996,  907. 

f  35.  Interests  of  heirs  or  distrlbntees. 

U]    (Sap.  1856) 

The  distributive  share  of  an  heir  in  his 
father's  estate,  while  the  amount  thereof  is  un- 
ascertained, is  liable  in  the  hands  of  the  exec- 
utor to  the  procesB  of  gamisliment — Stratton 
V.  Ham,  8  Ind.  84,  65  Am.  Dec.  754. 

Fob  Cases  from  Otheb  States, 
See  24  Cent.  Dig.  Gam.  §8  61,  62. 
See,  also,  20  Cyc.  p.  908. 

1 3e.  Interoita  of  deviMoa  or  lacatewk 

M  (Svp.1880 

An  executor  can  be  held  as  garnishee  in 
foreign  attachment  for  a  legacy  payable  to  the 

debtor.— Simonds  v.  Ilarris,  92  Ind.  503. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Gara.  Si  63-65. 
See,  also,  20  Cyc.  p.  900. 

i  88.  InatnuiaBta  and  seraxltlM  for 
payment  of  moner  and  liabilities 
thereon  In  seneral. 

[ft]    (Sup.  18G9) 

A  person  indebted  by  a  note  not  negodable, 
or  not  assignable  by  the  law  merchant,  may  l>e 
made  liable  as  a  garnishee,  after  the  note  has 
become  due  and  before  it  is  assigned,  but  not, 
as  a  funeral  rule,  before  It  becomes  due,  nor 
after  he  has  had  notice  of  its  assignment,  if 
he  rely  upon  such  notice  In  his  answer. — Junc- 
tion R.  Co.  V.  Cleneay,  13  Ind.  161. 

The  maker  of  a  note  or  bond  negotiable  by 
the  law  merchant  cannot  be  subjected  to  judg- 
ment as  garnishee  without  proof  by  the  plaintiff 
that  the  negotiable  paper  actually  remains  at 
the  time  of  the  trial  in  the  hands  of  tlie  debt- 
or, against  whom  the  attachment  issued  as  his 
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pruitert}'.  or  in  the  hands  of  a  fraudulent  as- 
signee—Id. 

Fos  Cases  tbox  Otheb  States, 

See  24  Cufx.  Dro.  Garn.  fS  73-77. 
See.  also,  20  Cjc.  pp.  1003-1005;  note, 
K>  Am.  Z>ec.  68. 

1 41.  Deauuads  mot  mstniwd. 

[I]    (Sap.  1858) 

One  owing  money  to  defendant  debitum  in 
pTBBenti,  BolTendnm  in  fnturo,  as  on  a  note 
not  doe,  may  be  summoned  in  as  trustee  under 
2  Kev.  St  p.  133,  «  522-524.— PurseU  t.  Pap- 
penheimer,  11  Ind.  327. 

[b]  (Sa*.lSEO) 

A  person  indebted  by  a  note  not  negotiable 
may  be  subjected  to  judgment  as  garnishee  be- 
fore  the  note  is  due,  where  all  the  parties  are 
lesidentB  of  the  state,  and  are  before  the  court, 
BO  that  the  maker  may  be  protected  from  a 
second  liability,  though  he  cannot  be  compelled 
to  pay  until  the  note  falls  due.— Junction  B. 
Ca  T.  Cleneay.  13  Ind.  161. 

Ic]     (S«p.  1874) 

A  party  indebted  to  an  attachment  de- 
fendant by  a  note  not  negotiable  may  be  gar- 
nished, although  his  note  may  not  be  due,  and 
judgment  may  be  rendered  against  him  in  favor 
of  the  attaching  creditor.— King  v.  Vance,  40 
Ind.  24a 

A  judgment  cannot  be  taken  against  a  gar- 
nishee indebted  by  negotiable  paper,  unless  it 
be  shown  that  the  note  is  past  maturity  and 
hi  the  hands  of  the  payee  or  not  in  the  hands 
of  a  bona  fide  holder. — Id. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cest.  Dig.  Gam.  if  78-81. 
See,  also,  20  Cyc.  pp.  1005-1007;  note, 
85  C.  C.  A.  373. 

}44.  JndcmeiLta. 

[a]    (Sup.  1S43) 
A  debt  evidenced  by  judgment  or  decree 
may  be  reached  by  garnishment.- Halbert 
Stinson,  6  Blachf.  308. 

Fob  Cases  fbou  Otbkb  Statks, 
See  24  Cent.  Dig.  Oara.  |  80. 
See.  also,  20  Cyc.  p.  1009. 

148.  OwmanUp  or  poasMsion  of  pvopar- 

tj  or  rlcl^ts. 

Fob  Cases  fbou  Otbbb  States, 

See  24  Cent.  Dia.  Gam.  U  01-112;  6 

Cert.  Dig.  Banks,  {§  810,  311. 
See.  also,  20  Cyc.  pp.  1010-1022;  note, 

23  L.  R.  A.  38. 

i  S5.  —  Propert J  Im  oowao  of  tnnapor- 
tatlom  by  earriar. 
M  (A»».1MS> 
Bums'  Ann.  St  1901,  S  943.  authorizes  the 
naking  of  any  person  a  garnishee  defendant 
when  such  person  "has  property  of  the  defend- 


ant of  any  description  In  his  possession,"  etc. 
By  section  051.  a  garnishee  shall  not  be  com- 
pelled in  any  case  to  pay  or  perform  any  con- 
tract in  any  other  manner  or  at  any  other  time 
than  he  would  be  bound  to  do  for  the  defend- 
ant Held,  that  where  shippers  consigned  goods 
to  themselves,  acting  under  assumed  names,  the 
carrier,  who  had  no  knowledge  save  that  de- 
rived from  the  shipment,  was  not  liable  as  a 
garnishee  to  the  shippers*  creditors  under  a 
writ  served  during  the  transit. — Pittsburgh.  C, 
C.  &  St  L.  II.  Co.  v.  Coi,  73  N,  E.  120,  36 
Ind.  App.  291,  114  Am.  St  Rep.  377. 

Cb]  (A»p.l908> 

Bums'  Ann.  8t  19(U,  |  951,  providing  that 
a  garnishee  shall  not  be  compelled  to  pay  or 
perform  a  contract  In  any  other  manner  or  at 
any  other  time  than  he  would  be  bound  to  do 
for  defendant,  when  eonstraed  in  connection 
with  section  944,  providing  that  a  garnishee, 
from  the  day  of  the  summons,  shall  be  account- 
able to  the  plaintiff  for  property  of  the  defend- 
ant In  his  luanda,  and  section  ^S2,  relieving  the 
garnishee  from  liability  on  payment  to  tlm  sher- 
iff or  into  court  of  the  money  owing  by  him, 
does  not  prevent  a  valid  garnishment  of  goods 
in  the  possession  of  a  carrier  conrigned  to  a 
point  outside  the  state.— Malott  t.  Johnson,  77 
N.  E.  866,  37  Ind.  App.  678. 

A  railroad  corporation  receiving  goods  from 
a  connecting  carrier  for  shipment  is  subject  to 
garnishee  process.— Id. 

Fob  Cases  fboic  Otheb  States, 
See  24  Cent.  Did.  Gam.  f  108. 
See,  also,  20  Cyc.  p.  1021;  note,  SO  Am. 
St.  Bep.  465. 

S  ST.  l^opertj  im  ouatodr  of  tlte  law. 

Fob  Casks  fbom  Otheb  States, 

See  24  Cent.  Dig.  Gam.  §g  113-116,  im 
See,  also,  20  Cyc.  pp.  1022-1028. 

8  59.    Deposits  and  fnads  In  conrt. 

[a]  (Sap.  ]8o3) 

Money  collected  by  a  sheriff  on  execution, 
and  paid  over  to  the  clerk  of  court  from  which 
the  execution  issued,  is  not  subject  to  garnish- 
ment in  an  action  against  plaintiff  in  execution. 
— Sibert  v.  Uumphries,  4  Ind.  481. 

[b]  (dap.  mS) 

Bank  notes  received  by  a  justice  in  pay- 
ment of  a  judgment  are  not  while  in  his  pos- 
session, subject  to  garnishment  on  an  execution 
against  a  judgment  plaintiff.— Hooka  t.  York, 
4  Ind.  C36. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cert.  Dig.  Gam.  Si  74,  114. 
See,  also,  20  Cyc.  p.  1023. 

1 60.  —  Proporty  held  ludor  Jadlelal 
process. 

[a]    (Sop.  IS&3) 
Money  levied  by  an  officer  under  an  exe- 
cution, and  remaining  in  his  hands,  is  not  eub- 
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ject  to  garnlshmeDt.— Wiaton  t.  State  ex  rel. 
Kzra,  4  Ind.  321. 

For  Cases  fbou  Other  States, 

See  24  Cent.  Dig.  Gam.  Si  115.  116. 
See,  also,  20  Gyc.  p.  1(K24;  note,  26  U  R. 
A.  216,  21S. 

1 61.    Property   keld   by  ezcentora, 

admlnlstratora,     kwA^bi,  or 

[a]    (Bup.  1S68) 

A  foreign  administrator  may  be  proceeded 
against  by  gamishment.— Lewis  v.  Reed,  11  Ind. 
239. 

For  Cases  from  Other  States, 
See  24  C«nt.  Dig.  Gam.  $  119. 
See,  alBo,  20  Cyc.  pp.  1027,  1028;  notes, 
47  L.  R.  A.  345,  5  L.  B.  A.  (N.  S.)  1072. 


m.  PBOOEEDIKOS  TO  PBOOUKE. 

In  jostiees'  courts,  see  Justices  of  the  Peace, 
I  87. 

S  72.  Jnriidlotion  of  person  of  detend- 
amt. 

Fob  Cases  fbou  Other  State9, 

See  24  Gent.  Dig.  Gam.  U  141,  142. 
See,  also,  20  C^c.  p.  1033. 

1 73.  —  Im  cenerKL 

M  (SI1P.18S8) 
Where  the  proceeding  Is  ex  parte,  without 
personal  service  on  or  appearance  by  defendant, 
the  jurisdiction  la  acquired  over  bim  only  by 
an  attachment  of  his  property,  and,  if  the  lat- 
ter illegally  issues,  the  proceedings  under  it 
will  be  void,  and  in  the  latter  case  the  gar- 
nishee is  therefore  Interested  to  know  that  the 
jarisdiction  has  duly  attached,  but  has  no  right 
further  to  interfere  in  the  proceeding,  aud  he 
is  not  responsible  for  the  regularity  of  the 
proceeding  in  the  main  action.— Schoppenhast. 
v.  Bollman,  21  Ind.  280. 

[b]  (Smp.lS6C) 

In  proceedings  in  attachment  the  transcript 
did  not  show  that  the  attachment  defendant 
was  personally  served  with  process,  nor  that 
his  property  had  been  attached  in  the  county 
where  the  action  was  brought,  nor  that  the 
garnishee  had  been  summoned  In  that  county. 
HcM,  that  no  jurisdiction  (tf  the  attachment 
defendant  had  been  obtained  by  the  court,  and 
that  the  judgment  against  the  garnishee  was 
void.— Johnson  T.  Johnson,  26  Ind.  441. 

For  Cases  from  Other  States, 
See  24  Gent.  Dig.  Garn.  S  141. 

1 76.  JulsdietloB  of  person  of  garalskee. 

For  Cases  fboh  Other  States, 

See  24  Cent.  Dig.  Gam.  $§  143,  144. 
See,  also,  20  Cyc.  pp.  Hm. 


§  77.  —  In  cenormX. 

[a]  (Sap.  tSSl) 
To  authorize  a  judgment  by  default  Id  a 
proceeding  in  foreign  attachment  against  a 
garaishee  served  with  process  in  and  being  a 
resident  of  another  county  than  that  in  whicli 
the  writ  of  attachment  was  Issued,  it  is  ncc- 
essary,  under  the  statute,  that  property  of  the 
absconding  debtor  should  have  been  attached, 
or  a  garnishee  served  with  procesB  in  the  lat- 
ter county.— Reinbard  t.  Keith,  8  Ind.  137. 

Fob  Cases  from  Other  States, 
See  24  Cent.  Dig.  Gam.  i  143. 
See,  also,  20  Cyc.  p.  1034. 

i  70.  JarUdletlon  of  property  or  otkar- 
snbjeot-matter  of  camiskmast. 

For  Cases  from  Other  States, 

See  24  Cent.  Dig.  Gam.  S§  145-147. 
See,  also,  20  Cyc.  pp.  1036,  1037. 

{  80.  ^—  In  goBOvol. 

W  (App.UOS) 
Bums'  Ann.  St  1901,  |  931,  authorises 
judgment  for  an  attachment  plaintiff  when  the 
property  is  attached  in  the  county  where  the 
action  is  brought,  or  when  a  garnishee  lAiall 
have  been  summoned  In  that  county  who  has 
property  subject  to  attachment.  Section  949- 
provides  that  a  return  of  "no  property"  found 
shall  not  affect  proceedings  against  the  gar- 
nishee. Section  943  (Acto  1897,  p.  233,  c.  153) 
authorises  a  proceeding  against  a  garnishee 
whether  a  writ  of  attachment  has  been  issued 
or  not.  Held,  that  a  court  has  jurisdiction  of 
property  of  defendant  garnished  while  in  the 
hands  of  a  carrier,  though  there  was  no  valid 
levy  of  a  previous  writ  of  attachment  against 
the  same  property.— Jklalott  v.  Johnson,  77  K. 
B.  866,  37  Ind.  App.  678. 

Fob  Cases  fbou  Otheb  States, 
See  24  Cent.  Dig.  Gam.  |  145. 
See,  also,  20  Cya  p.  1030. 

185.  Partios. 
[a]    (Sap.  USE) 

When  plaintiff  in  a  garnishment  proceed- 
ing proves  the  debt  to  be  owed  him  by  one 
firm,  and  the  debt  due  from  the  garnishee  Is 
owed  to  another  firm,  all  the  members  of  which 
are  not  before  the  court,  so  that  the  rights  of 
the  garnishee  could  be  fully  protected,  there- 
cannot  he  a  valid  judgment  for  plaintiff.- Field 
V.  Maloue,  102  Ind.  251,  1  N.  E.  507. 

For  Cases  frou  Other  States. 

See  24  Cent.  Dig.  Gam.  81  150-154. 
See,  also,  20  Cyc.  p.  1039. 

S  86.  Petition  or  afldavlt. 

la]    (Sup.  18<6) 
The  statute  does  not  require  a  separate- 
complaint  to  be  filed  against  a  person  sum- 
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DKHied  as  *  garniBhee.  The  affidavit  reqaired 
to  procore  the  summons  is  all  that  is  necessary. 
— Whitaker  t.  Coleman.  25  Ind.  374. 

[b]  (Sap.  1887) 
Althoujii  a  complaint  ma;  not  have  been 
good  as  against  one  of  several  defendants, 
where  not  demurred  to.  such  defendant,  who 
bss  been  garnished  on  proper  affidavit,  cannot 
obtain  a  reversal  on  the  ground  of  the  insuffi* 
cien<7  of  the  complaint.— Becknell  T.  Becknell, 
110  Ind.  42,  10  N.  E.  414. 

[C]  (App.  1898) 
There  is  no  error  in  overruling  a  motion 
for  a  nunc  pro  tunc  entry  alleging  that  on  a 
certain  date  additional  affidavits  in  attachment 
and  garnishment  were  filed  with  the  clerk,  and 
that  through  the  mistake  or  inadvertence  of 
the  clerk  no  minute  of  such  filing  was  made  by 
the  clerk,  where  it  appears  that  the  additional 
affidavits  were  simply  filed  with  the  clerk,  and 
were  filed  while  the  court  had  under  considera- 
tion the  original  affidavits  which  were  after- 
wards  hctd  to  be  insufficient  by  the  court —Teu- 
toQia  T»an  and  Bldg.  Co.  v.  Turrell,  49  N.  E. 
8.-I2,  19  Ind.  App.  469.  65  Am.  St.  Rep.  419. 

While  the  court  has  under  consideration  a 
motion  to  quash  affidavits  in  garnishment,  ad- 
ditional affidavits  cannot  be  filed  with  the  clerk 
10  take  the  place  of  the  original.— Id. 

For  Gases  noH  Otoeb  States, 

See  24  Cent.  Dig.  Gam.  H  15o-106. 
See,  also,  20  Cyc.  pp.  1040-1044. 

1 87.  —  Form  aad  re«alaltca  Im  (en- 

ersL 
[«]  (Sap.  1881) 
Where,  in  garnishment  proceedings,  plain- 
t'itTs  affidavit  named  defendant  as  ''Jonathan 
B.."  there  was  no  error  as  against  the  gar- 
nishee in  permitting  it  to  be  amended  by  in- 
wting  the  name  of  "Johnson  B.";  it  appearing 
that  the  amendment  conld  not  have  misled  or 
prejudiced  the  garnishee.- Baltimore.  O.  &  C. 
R.  Co.  V.  Taylor,  81  Ind.  24. 

Where,  in  gamislmient  proceedings,  the  de- 
fendant made  no  objection  to  an  amendment  of 
the  affidavit  and  undertaking  by  striking  there- 
from the  name  of  "Jonathan,"  which  was  charg- 
ed to  t>e  defendant's  ^ven  name,  and  snbstitut- 
ing  for  it  the  name  of  "Johnson,"  the  gar- 
nishee could  not  complain.— Id. 

[b]  (80P.18S8) 
The  affidavit  required  under  Acts  1807,  p. 
233.  amending  Code  Civ.  Proc.  §  216  (Burns' 
Snpp.  1897,  i  943 ;  Homer's  Rev.  St  1897,  § 
!I31),  before  a  summons  in  garnishment  can  is- 
toe,  must  contain  some  one  or  more  of  the 
grounds  of  attachment  provided  in  Bums'  Rev. 
SL  1894,  S  925  (Homer's  Rev.  St.  1897,  8  013). 
-Pomeroy  t.  Beach,  49  N.  E.  370,  149  Ind. 
^11;  Hart  v.  O'Rourke,  51  N.  E.  330,  151  Ind. 
205. 


[e]     (App.  1898) 

When  affidavits  in  garnishment  have  been 
held  insufficient,  no  subsequent  proceedings  bas- 
ed on  them  can  be  had.— Teutonia  Loan  & 
Bldg.  Co.  V.  Tnrrell.  40  N.  E.  852.  19  Ind. 
App.  469,  65  Am.  St.  Rep.  419. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dia.  0am.  H  156-159, 

163-166. 
See,  also,  20  Cyc  p.  1040. 

S  88*  —  Partlevlw  STeniemta. 
M  (flap.  1884) 
An  affidavit  in  gamishment,  charging  that 
the  attachment  defendant,  at  the  time  of  the 
alleged  fraudulent  transfer  of  a  note  to  the  gar- 
nishee, was  notoriously  insolvent,  and  that  all 
his  property  subject  to  execution  had  been  sold 
on  execution,  is  sufficient  on  motion  in  arrest 
of  judgment.— Corbin  v.  Goddard,  91  Ind.  419. 

Fob  Cases  fbou  Otdeb  States, 

See  24  Cent.  Dig.  Gam.  if  160-166. 
See,  also,  20  Cyc.  pp.  1040-1042. 

ZV.  WBZT  OB  SmOfOKS  AMD  NOTICE, 
SEBVXOE.  AND  BETUBN. 

In  Justices'  courts,  see  Justices  or  tiib  Peace, 
{  87. 

S  00.  Writ  or  summons  of  samlsluaeat. 

Service  on  railroad  company,  see  Railboadb. 
f  24. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cert.  Dig.  Gam.  SS  170-199. 
See.  also.  20  Cyc.  pp.  1044-1U34. 

S02.    IsBumae. 

[a]  (Sap.  1851) 

In  a  proceeding  in  foreign  attachment, 
property  of  the  absconding  debtor  must  have 
iwen  attached  in  the  county  where  the  writ  was 
issued,  or  a  person  to  that  county  summoned  as 
a  garnishee,  before  process  can  issue  under  the 
statute  to  another  county  against  a  garnishee 
resident  therein.— Bdohard  t.  Keith,  8  Ind. 
137. 

[b]  (App.  1910) 

Under  Bums'  Ann.  St.  1908,  t  966,  au- 
thorizing the  issuance  of  a  garnishee  summons 
where  at  the  time  the  "action  is  commenced" 
plaintiff  files  with  the  clerk  an  affidavit  aver- 
ring that  any  person  has  the  control  of  any 
property  of  defendant,  etc.,  a  garnishee  sum- 
mons may  issue  on  the  filing  of  the  complaint, 
the  issuance  of  summons,  retumed"Not  found," 
and  the  filing  of  an  affidavit  averring  that  the 
party  sought  to  t>e  summoned  as  garnishee  has 
property  of  a  nonresident  defendant;  for  the 
quoted  words  must  he  taken  in  their  ordinary- 
sense,  and  not  within  the  definition  of  the  com- 
mencement of  an  action  under  section  317. — 
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Northern  Indiana  B,  Go.  t.  Uncoln  Nat  Bank, 

92  N.  B.  384. 

Fob  Cases  fboh  Other  States, 

See  24  Cert.  Dig.  Gam.  S§  170-173. 
See.  also,  20  Cyc.  pp.  1044,  1045. 

1 03.  —  Font  and  ve^nidtea. 

M   (Sap.  1842) 
A  writ  of  foreign  attacliment  may  issue 
against  partners  in  the  name  of  their  firm.— 
Voorbees  v.  Hoagland,  6  Blackf.  232. 

Fob  Cases  fbou  Other  States, 

See  24  Cent.  Dig.  Gam.  §{  160,  174-180. 
See,  also,  20  Cjc  pp.  1043-1047. 

foe.    Betvra. 

[a]  (Sap.  ISSl) 
The  sheriff's  return  ot  service  of  a  garn- 
ishee summons  Is  conclusive,  and  the  garnishee 
will  be  accountable  for  money  in  his  bands  at 
the  time  of  such  service  as  returned,  though  he 
was  ignorant  of  the  gamistunent  and  sulMe- 
quently  acquired  a  good  defense^Hite  v.  Fish- 
er, 79  Ind.  231. 

Fob  Cases  fboii  Otheb  States, 

See  24  Cent.  Dig.  Gam.  K  181^195. 
See,  also,  20  Cyc.  pp.  1051-1033. 

f  98.  SuBUKOBa  ov  notloa  to  detondoat. 

Fob  Cases  fboh  Othkb  States, 

Sib  24  Cbht.  Dio.  Gam.  ||  200-208. 
See,  also,  20  Cyc.  pp.  1054-10D6. 

S  101.    Serrioe. 

[a]    (9np.  1866} 

When,  in  a  proceeding  in  attachment 
against  a  nonresident,  the  writ  of  attachment 
is  returned  "no  property  found,"  but  a  sum- 
mons in  garnishment  is  served,  notice  of  the 
pendency  of  the  suit  must  I>e  given  by  three 
successive  publications,  the  last  of  which  must 
be  80  days  before  the  day  of  trial.— Andrews 
V.  Powell,  27  Ind.  803. 

[b]  BeT.  SL  Mo.  1879,  f  473,  provides  that 
when  a  person  cannot  be  summoned,  and  his 
pn^rty  has  been  attached,  the  court  may 
make  an  order  requiring  plaintiff  to  give  bim 
notice  by  advertisement.  Held,  that  such  a 
service  does  not  confer  jurisdiction  where  the 
only  attachment  Is  by  garnishment  of  wages, 
which  are  exempt  by  the  laws  of  Indiana  and 
Missouri ;  and  a  judgment  suffered  by  tiie  gar- 
nishee in  MisBour!  is  no  protection,  therefore, 
to  an  action  for  such  wages  In  Indiana. — (Sup. 
188(9  Terre  Hante  ft  I.  B,  Co.  t.  Baker,  122 
Ind.  433,  24  N.  B.  83;  (App.  1882)  Id.,  4 
Ind.  App.  66,  30  N.  E.  431. 

rc]     (App.  1898) 

An  affidavit  in  attaclunent,  which  states 
that  plaintiffs  have  a  cause  of  action  for  dam- 
ages against  defendants  for  fraud  in  the  sale 
of  a  horse  and  for  breach  of  warranty,  and 
alleges  that  defendants  are  nonresidents,  and 


an  affidavit  in  garnishment  stating,  in  addition, 
that  resident  tliird  persona  are  indebted  to  de- 
fendants, are  sufficient  to  warrant  the  publi- 
cation of  notice  to  defendants,  nnder  Bams* 
Rev.  St.  1894,  f  820  (Rev.  St.  ISSl,  |  318), 
providing  for  notice  oi  the  pendmcy  of  actions, 
inter  alfa,  where  the  action  is  to  enforce  the 
collection  of  any  demand  by  proceedings  in 
attachment  or  garnishment — Redman  t.  Boi^ 
gess,  50  N.  E.  825,  20  Ind.  App.  371. 

Fob  Cases  from  Other  States, 

See  24  Cent.  Dig.  Gam.  H  20*^-207. 
See,  also,  20  Cyc.  pp.  1055,  105tt 

§  104.  Appearuioe  of  camisltae. 

[a]  (Snp.  1866) 

If  one  against  whom  an  affidavit  of  gar- 
nishment has  been  filed,  but  on  whom  no  sum- 
mons has  been  served,  voluntarily  appears  and 
answers,  he  cannot  afterwards  object  that  he 
was  not  served  with  process.— Whitney  t.  Leb- 
mer,  26  Ind.  SOS. 

[b]  (S«p.l8Sl) 

A  garnishee  may  waive  its  right  to  object 
to  process  and  service  by  a  voluntary  appear- 
ance to.  the  proceedings.— Baltimore  O.  &  C 
R.  Co.  v.  Taytor,  81  Ind.  24. 

[c]  (App.  lOT) 

Where  a  garnishee  responds  to  the  sum- 
mons, and  makes  oral  answer,  admitting  an 
indebtedness  to  the  debtor,  the  court  acquires 
such  jurisdiction  of  his  person  as  entitles  it  to 
render  a  valid  judgment  against  him.— Alberta 
V.  Baker,  52  N.  E.  408,  21  Ind.  App.  378. 

Fob  Cases  fbom  Other  States, 

See  24  CTent.  Dig.  Gam.  (S  200-218. 
See,  also,  20  Cyc.  pp.  1056,  1057. 

V.  ItlEU  OF  OABNISHMElfT  AHD 
UABUJTT  OF  QABmSBEB. 

§  109.  Tronfora  of  proportjr  ««  rlskta 
pending  caraiabmont. 

[a]  (Snp.  1860) 
Debts  due  from  citizens  to  a  foreign  cor- 
poration  were  garnished  by  foreign  creditors. 
The  gamishees  did  not  claim  exemption  as  be- 
ing indebted  on  negotiable  paper.  Afterwards 
the  corporation  assigned  all  of  their  property 
in  traat  for  creditors.  The  assignees  appeared 
and  claimed  the  debts,  but  did  not  show  that 
they  were  on  notes.  HeM,  that  tbe  gamishees 
were  liable  to  tbe  attaching  creditors. — Stet- 
son T.  Cleneay,  14  Ind.  458. 

m  (Sap.  1888) 
A  garnishee,  at  the  time  of  service  indebt- 
ed on  notes  not  negotiable  by  the  law  mer- 
chant, and  which  he  afterwards,  but  before  filing 
his  answer,  sells,  is  liable  to  plaintiff  to  the 
amount  of  such  notes.— Simpson's  Adm'r  t. 
Potter,  18  Ind.  429. 

[c]    (Sap.  1885) 

At  the  time  of  summons,  a  garnishee  held 
as  collateral  security  for  defendant's  indebted- 
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nemt  the  note  ot  a  third  person  for  a  much 
larger  amonnt,  which  it  afterwards  sold  for  the 
exact  amount  of  the  indebtedness.  Held  that, 
in  the  absence  of  showing  that  this  was  a  prop- 
er disposition  of  the  note,  the  garnishee  was 
chai^eable  with  tlie  excess.— First  Nat  Bank 
of  Indianapolis  t.  Annstrong,  101  Ind.  244. 

Fob  Cases  from  Othbb  States, 

See  24  Cert.  Dig.  Gam.  f|  227-229. 
See,  also,  20  Cyc.  p.  1064. 

1 110.  Oro«mds  amd  vxtent  «f  UabiUty  of 
cwndshea  la  ■SBeraL 

[s]  (Sap.  1873) 
A  writ  of  garnishment,  issued  and  served 
nnder  an  original  attachment  proceeding,  holds 
all  money  or  property  belonging  to  the  attach- 
ment defendant,  in  the  liands  of  the  garnishee 
at  the  time  the  writ  is  served,  not  only  for  the 
original  plaintiff,  bnt  for  all  creditors  who  file 
claims  under  the  original  proceeding  before  the 
final  adjustment  thereof. — Ryan  t.  Burkam, 
42  Ind.  807. 

FoK  Cases  fbou  Otbeb  States, 

See  24  Ceitt.  Dig.  Gam.  U  230,  231. 
See,  also,  20  Cyc.  p.  1064. 

i  1 18.  OellTary  of  proywty  to  daf •■daat 
or  otkora  mttn  saxBishvent. 

M  (Sap*  1873) 
A  person  who  has  been  serred  as  garnishee 
in  an  original  attachment  proceeding,  and  who 
at  the  time  of  service  has  money  in  his  pos- 
aesrion  belonging  to  the  attachment  defendant, 
cAnnot  deliver  the  money  to  the  attorney  of 
defendant  on  being  informed  by  the  attorney 
ot  plaintiff  that  the  proceedings  have  been 
compromised  and  dismissed,  and  by  snch  de- 
livery be  released  from  his  liability  as  garnishee 
to  another  creditor  of  defendant,  who  has  com- 
menced proceedings  by  filing  nnder  the  origi- 
nal suit,  though  Uie  garnishee  has  not  had  ac- 
tual notice  of  snch  filing.— Ryan  t.  Bnrkam, 
42  Ind.  S07. 

For  Cases  fboh  Otheb  States, 
See  24  Cent.  Dio.  Gara.  {  'JS5. 
See,  abo,  20  Cyc  p.  1068. 

i  116.  Payment   of   indebtedness  after 
caralskment. 

[a]     (8n».  1866) 

A  payment  of  the  debt  by  the  garnishee, 
after  the  service  of  the  summons  of  garnish- 
ment, to  the  attachment  defendant,  or  his  gen- 
eral assignee  for  the  benefit  of  his  creditors, 
will  not  discharge  such  garni8hee.-^lenea7  v. 
Junction  R  Co.,  26  Ind.  375. 

Fob  Cases  from  Other  States, 
See  24  Cent.  Dig.  Gam.  f  2a7. 
See,  also,  20  Cyc.  p.  1069. 


VI.  PB00EEDINO8  TO  SUPPORT  OB. 

ENFOBGE. 

Competency  of  garnishee  as  witness  on  triai  of 

Issue  as  to  asBigament  of  claim  against  him, 

see  Witnesses,  {  92. 
Contracts  not  to  be  performed  within  one  year, 

see  ante,  S  44. 
Effect  of  supersedeas  or  stay,  see  Appeal  and 

Ebbob,  S  487. 

(117.  Proseention  of  principal  action. 

[a]  (Sup.  1872) 

Qaraishment  proceedings,  being  incident 
to  the  main  action,  depend  on  IL— Bobbins  t. 
Alley,  38  Ind.  553. 

[b]  (So*.  1881) 

A  judgment  against  a  garnishee  is  not 
enforceable,  if  the  judgment  against  the  at- 
tachment defendant  is  void.- Matheney  v.  Ehrl, 
7S  Ind.  531. 

[c]  (Snp.  1883) 

Where,  in  a  proceeding  by  attachment,  the 
summons  against  the  principal  defendant  is  re- 
turned without  service,  and  no  property  has 
been  attached,  there  cannot  be  a  judgment 
against  a  garnishee  until  after  notice  by  pub- 
lication to  the  principal  defendant;  sod  that 
such  publication  has  been  had  should  be  shown 
by  the  record  of  the  judgment. — Xewman  t. 
Manning,  89  Ind.  422. 

Fob  Cases  fbom  Other  States, 
See  24  Cent.  Dig.  Gam.  |  238 
See,  also,  20  Cj-c.  p.  1070. 

S  120.  Equitable  remedlee  in  aid  of  cu- 
nislunent. 

W  (Snp.  1866) 
Where  creditors,  in  a  suit  of  foreign  at- 
tachment, have  obtained  judgments  at  law 
against  the  principal  debtor,  the  question  wheth- 
er the  gamishee  or  trustee  had  illegally  dis- 
posed of  the  funds  of  the  debtor,  after  service 
of  the  writ,  is  triable  at  law,  and  not  in  eq- 
nity.— St.  John     Harrington,  8  Ind.  2& 

Fob  Cases  fbom  OrnEB  States, 

See  24  Cent.  Dig.  Gam.      Zil,  242. 
See,  also,  20  Cyc.  p.  1071. 

9  122.  Oronnds  of  objection  and  defeu» 
es  by  samishee. 

Fob  Cases  fbou  Othbb  States, 

See  24  Cent.  Dio.  Gam.  fS  248-261. 
See.  also,  20  Cyc.  pp.  1073-1080;  note, 
13  Am.  Dec.  341. 

S  123.           In  general. 

M  <App.l899) 

A  release  of  one  garnishee  by  attachment 
plaintiffs  while  retaining  all  their  rights 
against  other  garnisheea  will  not  affect  the  oth- 
er gamishees  where  their  indebtedness  Is  to 

the  principal  debtor,  and  not  to  the  garalfhee 
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released.— Pbeniz  Ins.  Oo.  T.  Jacobs,  SO  N.  B. 
778,  23  Ind.  A  pp.  6(09. 

Fob  Gases  fkou  Oiheb  States, 

Ske  24  Cent.  Dig.  Gam.  gS  243,  248. 
See,  also,  20  Cyc  p.  1078. 

i  124.  ^—  Def«ota   in   pvaeeedliwi  Im 
priaolpal  aetloB. 

WTiere  defendant  ia  the  main  action  is  per- 
sonal!; served  with  process,  the  garnishment 
is  not  the  fonndation  of  the  jurisdiction;  and, 
in  such  cage,  if  the  garnishment  illegally  is- 
sues, it  is  the  privilege  of  defendant  alone  to 
fake  advantage  of  it.— Scboppenhast  t.  Boll- 
man,  21  Ind.  280. 

[b]  (Sap.  1873) 

If  defendant  in  attaobment  Is  personally 
present  in  court,  the  garnishee  is  not  reqnired 
to  question  the  jurisdictional  legality  of  the 
proceedings,  or  their  regularity  as  to  defend- 
ant, nor  is  he  in  a  condition  to  do  so;  but, 
where  defendant  in  attachment  Is  not  person- 
ally before  the  court,  the  garnishee  is  required 
to  examine  and  know  that  the  court  has  ju- 
risdiction of  the  subject  of  the  action.— Ohio  & 
M.  K.  Co.  V.  Alvey,  43  Ind.  180. 

[c]  (Sup.  1881} 

In  a  suit  began  by  foreign  attachment, 
the  garnishee  cannot  be  beard  to  question  tl)e 
jurisdiction  of  the  court  over  the  principal  de- 
fendant, nor  the  legality  of  the  proceedings 
as  to  him;  the  principal  defendant  having  Um- 
self  appeared  and  failed  to  raise  these  ques- 
tions.—Baltimore,  O.  &  0.  R.  Co.  T.  Taylor. 
81  Ind.  24. 

For  C^ks  from  Other  States, 
See  24  Cent.  Dig.  Gam.  {  249. 
Sec,  also,  20  Cyc.  p.  1074. 

g  126.         Defects  i&  garnlslimewt  pro- 
oeedinc*. 

[ft]  (Sup.  ISSl) 
Where  a  defendant  appeared  In  garnish- 
ment proceedings,  he  alone  could  take  advan- 
tage of  defects  in  the  undertaking,  and  the  gar- 
nishee was  relieved  from  all  obligations  in  re- 
lation to  such  matters.~Baltimore,  O.  &  C. 
R.  Co.  T.  Taylor,  81  Ind.  24. 

For  Cases  from  Other  States, 
See  24  Cent.  Dig.  Gam.  f  250. 
See,  also,  20  Cyc.  p.  1075. 

^127.  — —  Defenses  as  acAiast  defend- 
ant in  seneral. 

[a]  (Sap.  1ST2) 
A  contract  recited  that  certain  personal 
property  was  sold  by  A.  to  B.  with  a  warranty 
that  the  value  was  a  certain  amoiitit,  and  that 
the  goods  were  to  be  paid  for  by  C,  who  ac- 
ce|)ted  the  contract  and  agreed  to  coiiiidy  with 
its  terms.   Held  that,  in  an  action  by  I>.  aRainst 


A.,  in  which  process  of  garnishment  was  tak- 
en against  C,  the  latter  rai^t  set  np,  as  a  de- 
fense to  a  note  given  by  him  to  A.  under  diat 
contract,  the  failure  of  ctmaideration,  in  that 
the  property  was  not  of  the  value  warrant- 
ed, although  the  property  liad  been  delivered 
to  B.~-Ball  V.  Citizens'  Nat.  Bank,  39  Ind. 
304. 

[b]  (Sup.  1889) 
Plaintiff  had  knowledge  of  the  pendency 
of  a  suit  against  him  in  another  state,  in  which 
defendant  was  garnished  as  his  debtor,  and 
defendant's  attorneys  appeared  for  him  and 
filed  his  affidavit  of  exemption,  and  it  did  not 
appear  that  plaintiff  objected  to  the  making 
of  such  defense,  or  requested  or  authorized  de- 
fendant or  its  attorneys  to  make,  or  informetT 
them  of,  any  other  defense,  or  that  he  was  not 
capable  of  defending.  Held,  that  it  was  not 
defendant's  duty  to  defend  the  suit. — Chicnso. 
St.  L.  &  P.  R.  Co.  V.  Meyer,  117  Ind.  563, 
10  N.  B.  320. 

For  Cases  from  Otueb  States, 
See  24  Cent.  Dig.  Gam.  5  252. 

$  120.  —  Clain  to  property  hj  gar- 
nishee. 

[a]    (Sup.  1873) 

Where  one  served  as  garnishee  shows  that 
he  in  good  faith  purchased  the  proiierty  and 
effects  of  the  debtor,  and  agreed  therefor  to 
pay  certain  debts  of  debtor,  and  apply  the  resi- 
due, if  any,  on  a  debt  to  himself  from  the  debt- 
or, and  that  the  proceeds  of  the  property  will 
not  be  sufficient  to  pay  the  debts  assumed  and 
his  own,  plaintiff  cannot  recover  of  the  gar- 
nishee.—Ohapin  V.  Jackson,  45  Ind.  153. 

Fob  Cases  from  Other  States, 
See  24  Cent.  Diq.  Gam.  §  254. 
See,  also,  20  Cyc.  p.  1077. 

S  138.  Answer  or  dlselosnre  carnlskee. 

Estoppel  of  garnishee  to  deny  liability,  see 
Estoppel,  {  58. 

Fob  Cases  from  Other  States, 

See  24  Cent.  Dig.  Gam.  SS  266-270,  273- 
279. 

See,  also,  20  Cyc.  pp.  1081-1091. 

§  139.  —  In  senernl. 

[a]    i^^D.  1907) 

Where  the  principal  defendant  in  a  gar- 
nishment proceeding  has  personal  knowledge  of 
the  suit,  the  garnishee  is  not  bound  to  go  fur- 
ther than  to  look  to  the  jurisdiction  of  the 
court,  act  fairly,  and  make  a  full  disclosure. 
—Baltimore  &  O.  K.  Co.  v.  Freeze,  109  Ind. 
370,  82  N.  E.  761. 

1 140.  ~—  Persons  who  mKj  Kake. 

fa]    (Sup.  1866) 
Under  the  general  banking  law,  the  presi- 
dent of  A  bank  is  the  only  proper  person  to  an- 
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Bver  for  the  bank  on  process  of  garnidunent 

— Sturgis  T.  Rogers,  26  Ind.  1. 

For  Casks  fboh  Otubr  States, 
See  24  Cent.  THq.  Garn.  S  ^KOw 
See,  oiso,  20  Cyc.  p.  1081. 

1 144.  —  Beqnlaltes  amd  miAvleBoj  «> 

[«]  (Snp.  1859) 
Id  a  suit  against  a  foreign  insuraace  and 
trust  companjr,  a  railroad  company,  who  waa 
garnished,  answered  that  it  had  issued  bonds 
with  semiannual  interest  coupons  attached,  and 
tltat  the  priacipa)  defendant  at  one  time  held 
a  number  of  said  bonds,  but  whether  they  bad 
at  the  time  of  ansWering  been  negotiated  or 
not  the  respondent  did  not  luiow,  and  hence 
could  not  admit  any  indebtedness;  and,  there 
beiug  nothing  in  the  record  showing  that  at 
the  time  of  the  hearing  of  the  cause  the  trust 
company  held  any  of  the  bonds,  the  railroad 
company  could  not  be  charged  as  garnlsliee. 
^imcti<Hi  R.  Co.  T.  Cleneay,  13  Ind.  161. 

[b]  {5np.l88T} 

A  plea  in  abatement  by  a  garnishee  de- 
fendant, that  he  is  a  nonresident  of  the  couu* 
ty,  and  his  land  sought  to  be  affected  is  in  an- 
other conn^,  is  insufficient  where  it  fails  to 
Bbaw  that  the  principal  defendant  had  not  been 
personally  served,  that  no  property  in  that 
county  In  which  the  garnishee  lives  had  been 
ittacbed,  and  that  no  resident  garnishee  bad 
been  summoned  in  ttiat  county.— Becknell  v. 
Bectaiell,  110  Ind.  42,  10  N.  E.  414. 

[c]  (App.l8»T} 

The  special  answer  of  a  garnishee,  sum- 
moned as  a  Judgment  debtor  of  defendant,  that 
the  judgment  was  "compromised  and  settled," 
and  satisfaction  entered  in  the  proper  court, 
before  notice  to  the  garnishee,  prima  facie, 
diows  no  indebtedness. — Thompson  v.  Shewal- 
ter,  46  N.  E.  601.  17  Ind.  App.  290. 

.Fitt  Cases  fboh  Otheb  States, 
SsE  24  Cent.  Ina.  Garn.  §  270. 
See,  also,  note.  19  L.  R.  A.  577. 

1 148.           Conolnstveness  mnA  effect  In 

general. 

[a]    (Sap.  1866) 
It  is  not  competent  for  a  garnishee  to  con- 
tradict bis  answer  as  to  the  time  when  he  paid 
defendant  the  debt  attached. — Cleneay  v.  Junc- 
tion R.  Co.,  26  Ind.  375. 

Fob  Cases  fboh  Otdeb  States, 

See  24  Cent.  Dig.  Gam.  §§  275-279. 
See.  also,  20  Cyc.  pp.  1089-1090. 

1156.  DellTeiT  of  property  by  garnishee. 

W    (Snp.  1873) 
A  garnishee  may  protect   himself  from 
liability  by  delivering  the  money  or  property  in 
big  possession  to  the  officer  sen-ing  the  writ 


If  he  fails  to  do  this,  he  must  retain  the  mon- 
ey or  property  nntil  the  final  adjustment  ol  the 
suit—Ryan  v,  Burkam,  42  Ind.  507. 

Fob  Oases  fboh  Otheb  States, 
See  24  Gent.  Dig.  Gam.  |  286. 
See.  also,  20  Cyc.  pp.  1092,  WSS. 

i  157.  PBTmemt  Imto  oonrt  or  to  officer 
by  gamlsliee. 

W  (Sap.  1ST3) 
A  person  who  has  been  served  as  garnislief> 
may  shield  himself  from  liability  by  paying 
the  money  into  court.  If  he  fails  to  do  this, 
he  must  retain  the  money  or  property  until 
the  final  adjustment  of  the  suit. — Ityan  v.  Bur- 
kam, 42  Ind.  507. 

Fob  Cases  fboh  Otheb  States, 
See  24  Ceht.  Dig.  Gam.  %  2S7. 
See,  also.  20  Cyc.  pp.  1092,  lOOB. 

8  159.  Evldenoe  as  between  plaintiff  and 
garnishee. 

Fob  Cases  fboh  Otheb  States, 

See  24  Cent.  Dig.  Gam.  |§  298-302, 
See,  also,  20  Cyc.  pp.  1006-1100. 

S  16S.           PreaumptiOHS  and  bwdom  of 

proof. 

[a]  (Snp.  186C) 

In  garnishment  of  a  debt  evidenced  by  com- 
mercial paper,  before  a  judgment  can  he  ren- 
dered against  the  garnishee,  plaintiff  must 
show  that  the  paper  has  matured,  and  that  at 
the  time  of  maturity  it  was  held  by  the  attach- 
ment d^ndant,  or  tbat  it  was  not  in  the  hands 
of  a  bona  fide  holder.— Cleneay  t.  Jnnctiott  R. 
Co.,  26  Ind.  375. 

[b]  (Sap.  im) 

The  only  ground  on  which  a  sheriff  has 
the  right  to  proceed  against  a  garnishee  in  at- 
tachment proceedings  is  that  be  is  the  debtor 
of  those  against  whom  the  attachment  issued. 
The  general  denial  requires  plaintiff  to  prove 
this  fuct.— Field  v.  Maloue,  102  Ind.  251,  1 
N.  E.  D07. 

Where  a  general  denial  is  filed  by  a  gar- 
nishee, the  burden  is  on  plaintiff  to  prove  all 
the  material  facts  essential  to  make  payment 
of  the  judgment  in  the  garnuhment  a  protec- 
tion in  case  his  creditors  should  sue  him,  in- 
cluding the  fact  that  all  of  the  creditors  in- 
terested in  the  claim  garnished  were  Iwfore  the 
court.— Id. 

[c]  (App.  1903) 

The  maker  of  a  negotiable  note  cannot  be 
subjected  to  garnishment  in  a  suit  against  the 
debtor  without  proof  that  the  debtor  is  the  le- 
gal or  equitable  owner.— Brown  T.  Fisher,  74 
N.  E.  632,  35  Ind.  App.  549. 

For  Cases  fbom  Other  States, 
See  24  Cent.  Dig.  Gam.  §  aoo. 
See,  also,  20  Cyc.  pp.  1097,  1U98. 
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S  164.  —  Walskt  and  wmMtAmmof' 

M  (aap.Ig70> 
Testimonr  of  nnmeronB  witneBMs  that  a 
garnishee  admitted  being  indebted  to  d^ndant 
debtor  in  the  amount  attached  will  snataln  a 
finding  and  judgment  against  the  garnishee. 
— McKee  r.  Anderson,  35  Ind.  17. 

Fob  Cases  fbou  Othbb  States, 
Skb  24  Cent.  Dig.  Gam.  |  302, 
See  also,  20  Cyc.  p.  1100. 

1 165.  DiMMlaaml  or  JlsohMfgo  of  c*r- 
nlaliee  bofoM  tvlaL 

[a]  (Sup.  1843) 

A  garnishee  in  foreign  attachment  admit- 
ted, )□  anawer  to  interrogatoriee,  his  indebted- 
ness by  judgment  to  defendant  in  attachment. 
The  court,  without  any'  motion,  and  against 
plaintiff's  will,  dismissed  the  proceedings 
against  the  garnishee;  the  attachment  being 
still  pending.  Held,  that  the  dismissal  was  er- 
roneous.—Halbert  T.  Stinaoo.  6  Blackf.  308. 

[b]  (AVP.18M) 

On  motion  1^  garnishee  to  be  discharged, 
tects  alleged  in  the  motion,  or  in  the  state- 
ment in  support  thereof,  cannot  be  considered, 
unless  set  up  in  the  pleadings  filed  before  the 
motion  waa  presented,  such  a  motion  being 
equivalent  at  most  to  a  motion  for  Judgment 
OD  the  pleadings.— Rigney  t.  Jacobs,  45  N.  B. 
843,  17  Ind.  App.  545. 

Fob  Cases  fbom  Othxb  States, 

See  24  Qbnt.  Dig.  Gam.  H  30U-307. 
See,  also,  20  Gyc.  pp.  1101,  1102. 

{  166.  Trial  of  Issves  Intweem  plalntUt 
and  camialkee. 

Fob  Casks  fbom  Otieeb  States, 

See  24  Cent.  Dig.  Garn.  §§  308-314. 
See,  also,  20  Gyc.  pp.  1102-1105. 

1 173.  _  Tenliet  and  flndlnca. 

Failure  of  court  to  find  on  particular  ques- 
tion, see  Tbial,  }  397. 

Fob  Cases  fbou  Otbeb  States, 
See  24  Cent.  Dig.  -Gam.  |  314. 
See,  also,  20  Cyc.  p.  1100. 

{  174.  Jndcnient  acainst  sarnlalwe. 

Default,  see  Judgment,  8  02. 

Effect  of  judgment,  and  payment  or  other  sat- 
isfaction thereof,  see  post,  gS  !£i4-237. 

Foreign  judgments,  see  Judgment,  H  814-829. 

Jurisdiction  of  justices  of  the  peace  as  depend- 
ent on  amount  in  controversy,  see  Justices 
OF  THE  Peace,  %  44. 

Res  judicata,  see  Judgment,  ({  540-740. 

Fob  Cases  from  Otueb  States, 

See  24  Cent.  Dig.  G«rn.  H  315-364. 
See,  also,  20  Cyc.  pp.  IKXS-lllO;  note.  40 
Am.  Dec.  341. 


1 175.         Hatare  and  •sMntlals  in  b«»- 
wal. 

M  (Sap.lS68) 
Judgment  against  the  trustee,  indebted  on 
a  note  not  yet  dae,  should  not  be  that  execu- 
tion issue  on  ntmpaymeat  at  maturity,  for  there 
may  be  a  follnte  of  consideration  before  that. 
It  should  forbid  transfer  or  payment  until  ma- 
turity or  farther  order.— Pursell  t.  Pappenh^ 
mer,  11  Ind.  327. 

[b]  (Sap.  UK> 
The  fact  that  a  judgment  rendered  against 
a  garnishee  is  erroneous  by  reason  of  no  af- 
fidavit in  attachment  being  filed  as  prescribed 
by  Acts  1807,  p.  233,  and  also  by  reason  of 
the  amount  due  from  the  garnishee  being  ex- 
empt under  said  act,  does  not  render  it  void. — 
Hart  V.  O'Rourke,  51  N.  B.  330,  151  Ind.  200. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cert.  Dig.  Garn.  H  315-322. 
See,  also,  20  Cyc.  pp.  1105-1100. 

{ 181.           On  trial  af  laanea. 

[R]     (Sap.  1881) 

A  mortgage  securing  a  note  may  be  fore- 
closed in  garnishment  proceedings  instituted 
against  the  payee  and  the  maker. — Sbarts  v. 
Await.  73  Ind.  304. 

S  184.  ^—  Proteetlon  or  Indemnity  ta 
carnialiea. 

[A]  (Sap.  1883) 
A  garnishee  is  protected  by  a  judgment  of 
a  court  of  competent  jurisdiction,  though  there 
may  be  error  or  irregularity  in  the  proceedings, 
— Oppenheim  v.  Pitbahurgh,  C.  &  SU  L.  R.  Co.. 
85  Ind.  4n. 

Fob  Cases  from  Otoeb  States. 
See  24  Cent.  Dig.  Gam.  S  325. 

§  187.    Opening  and  Taoatlns> 

[al  (Sap.  1860) 
Suit  was  commenced  by  attachment,  and  one 
B.  was  garnished,  and  on  his  answer  judgment 
was  rendered  against  bim.  At  a  subsequent 
term  motion  was  made  by  the  attorney  of  the 
defendants  on  his  own  affidavit  alone  to  hnv» 
the  judgment  against  B.  set  aside.  Held,  that 
no  cause  was  shown  for  setting  aside  the  judg* 
ment  simply  on  this  application.— Stu^s  v. 
Rogers,  16  Ind.  18. 

Fob  Cases  from  Otdeb  States, 

See  24  Cent.  Dio.  Gam.  if  350-3U4 ;  30 

Cent.  Dig.  Judgm.  i  751. 
See,  also,  20  Gyc.  pp.  1117-1110. 

S  191.  Costa  and  attovne7*s  fees. 

[a]    (Sap.  1881) 

Under  2  Rev.  St.  1876,  p.  109,  $  182,  where 
a  garnishee  bad  money  in  Its  bands  due  from 
it  to  defendant  when  the  proceedings  were  com- 
menced, and  more  than  enough  to  pay  all  JiuIk- 
ments  against  defendant  and  the  costs  of  the 
procoediDgfl,  there  was  no  error  in  adjudging 
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costs  agaiDst  the  gariushee.— Baltimore,  O.  & 
C.  B.  Co.  V.  Taylor,  81  Ind.  24. 

fOB  Cases  pboic  Othbb  States. 

Sbb  24  Cent.  Via.  Gam.  S{  372-379. 
See,  alBo.  20  Gyc.  pp.  1121-11^. 

TU.  QUASBIMO.   VAOATIMO,  PgMO" 
LUnON.  OB.  ABAHDONMiarr. 

1 103.  Onramds  for  qnaabiMg,  TsoatlBC, 

or  dlssolvlxic* 

U]  (S»P.W66> 
Where  do  property  has  been  taken  In  at- 
tachment, and  garnishee  has,  on  hU  own  ap- 
plication, procured  a  continuance  of  the  pro- 
ceedings against  him,  after  personal  judgment 
against  defendant  he  cannot  afterwards  insist 
that  plaintiff  has  abandoned  his  right  to  judg- 
ment against  him.— Whitaker  t.  Coleman,  25 
Ind.  874. 

Fob  Cases  fbou  Otheb  States, 

Bee  24  Cent.  T>ia.  Gara.  H  381.  382. 
See,  also,  20  Cyc.  pp.  1125.  1120. 

1 104.  MotioBS  kbA  proeeediBCt  tltareoB. 

(■]  <S«p.l846) 
The  defendant,  in  foreign  attachment,  may 
plead  in  abatement  without  filing  special  bail. 
—Abbott  T.  Wairiner,  7  Blackf.  578. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Gam.  f  384 ;  30  Cert. 

Dio.  Plead.  §  219. 
See,  also,  20  Cyc.  p.  1127. 

IIM.  Abudmwmt. 

M  (A»p.i9a) 
Where,  In  an  action  for  diroree,  a  final 
jndgment  for  plaintiff  is  Tendered,  without  an 
■djndicadon  being  had  on  an  issue  in  ancillary 
proceedings  of  attachment  and  garnishment, 
that  part  of  the  case  is  abandoned,  and  tbe 
court  has  no  power  to  afterwards  take  np  the 
matter  of  the  attachment  and  gamiahment  in- 
dppendentiy,  and  render  a  judgment  on  those 
i3eues.-Sahner  t.  Sahner,  60  N.  E.  808,  20 
Ind.  App.  tI24. 

Fob  Cases  fbou  Otheb  States, 
See  24  Cent.  Dig.  Geni.  §  891. 
See,  also,  20  Cyc.  p.  1129. 


Tm.  OXAXMS  BT  THIBO  PEBSOH8. 

Claim  by  garnishee  as  defense  to  garnishment 
proceedings,  see  ante,  g  129. 

1212.  Proeeedlncs     for  eatablisluneBt 

and  determination  of  elalms. 
Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Gam.  ||  405-420. 

See.  also,  20  Cyc.  pp.  1134-1138. 


S215.    Fwtiea. 

[a]  (Sap.  1861) 

When  a  garnishee  sets  up  an  assignment 
of  his  indebtedness  to  defendant,  notified  to  him 
twfore  service  of  the  garnishment  process,  if 
plaintiff  desires  to  dispute  tbe  validity  of  the 
assignment,  it  is  proper,  if  not  necessary,  to 
bring  tbe  assignee  before  the  court — Cadwa- 
lader  v.  Hartley,  17  Ind.  520. 

Fob  Cases  pboh  Otheb  States, 
See  24  Cent.  Dig.  Gam.  |  407. 
See,  also,  20  Cyc.  p.  1135. 

§216.    Pleadlns. 

M  (Snp.  1S43) 
A  summons  was  served  on  S.  as  garnishee 
in  attachment  on  the  30th  of  September,  who 
answered  that,  on  the  25th  of  that  month,  he 
gave  his  obligation  to  defendant  in  attachment 
for  a  certain  sum  of  money ;  that  he  had  been 
informed  by  letter  from  the  obligee,  dated  the 
2d  October,  and  received  a  day  or  two  after- 
wards, that  the  obligation  was  assigned  to  D. : 
that  he  had  since  received  notice  of  its  as- 
signment by  D.  to  P.  and  G. ;  that  the  obliga- 
tion had  been  presented  for  payment ;  and  that 
the  assignment  to  D.  was  dated  the  2ttth  of 
September.  Plaintiff  replied  (1)  that  the  obliga- 
tion was  not  bona  fide  assigned  to  D.  before 
service  of  the  summons  on  the  garnishee;  (2) 
that  the  garnishee  had  no  notice  of  the  assign- 
ment till  after  he  was  summoned ;  (3)  that  the 
BBsignment  was  withoat  consideration,  and 
made  to  defraud  plaintiff  and  other  creditors  of 
the  obligee.  Held,  tbat  the  replications  were  In- 
sufficient.—Smith  V.  Wright,  6  BUckf.  66a 

[b]  (8np.l8S0) 

Where  an  obligor  summoned  tn  an  at- 
tachment suit  aa  garnishee  answers  that  the  ob- 
ligation was  asHlgned  before  be  was  summoned, 
the  attachment  plaintiff  cannot  reply  that  tbe 
garnishee  had  no  notice  of  the  assignment  until 
after  be  was  summoned.— Smith  v.  Blatchford, 
2  Ind.  184,  52  Am.  Dec  504. 

Fob  Cases  fbou  Otheb  States, 
See  24  Cent.  Dig.  Gam.  fi  408. 
See,  also,  20  Cyc.  p.  1134. 


IX.  OPERATION  AND  EFFECT  OF 
OABNISHMENT.  JVDGMENT, 
OB  FATMENT. 

9  SS9.  Effect  of  gamisltment  as  betweem 
defendant  and  Karnlshee. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Garn.  fii  435-444. 
See,  alao,  20  Cyc.  pp.  1140-1146. 

§  230.  —  Im  camenO. 
[a]  (8«p.U48) 

A  defendant,  pleading  to  an  action  of  debt 
tbat  a  judgment  in  attachment  had  been  ob- 
tained against  him  as  garnishee,  mast  allege 
tbat  the  judgment  was  for  the  same  debt,  or  a 
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part  thereof,  for  which  the  present  action  is 
broiight.-^3omweU  v.  Hnngate,  1  lad.  156. 

Cb]  (8n».18<l} 
The  anaw«r,  fn  an  action  on  a  note,  that 
defendant  had  been  compelled  to  pay  the  note 
to  a  creditor  of  plaintiff,  to  constitute  a  bar, 
must  show  that  the  note  in  suit  and  that  under 
^Hinsideration  in  the  Kamishmeat  are  identical. 
— Sangster  t.  Butt,  17  Ind.  364. 

[c]  (Svp.  1S63) 

Though  proceedings  in  attachment  were  ir- 
regular, and  the  judgment  therein  erroneous, 
where  inch  proceedings  were  not  absolutely 
void,  bnt  were  auch  as  the  garnishee  might  re- 
gard in  making  payment,  a  payment  so  made 
discbarges  him  from  farther  liability  to  the 
principal  defendant  therein.— Suhoppcnhast  v. 
Bollman,  21  Ind.  2N0. 

A  gamistiee  is  eutitlecl  to  the  twnefit  claim- 
ed  under  a  judgment  HKuinst  him  as  such,  with- 
out being  responsible  for  the  regularity  of  these 
proceedings.— Id. 

[d]  (Sap.  1864) 

If  the  court  have  jurisdicUoa  of  the  sub- 
ject-matter aqd  the  parties,  a  payment  on  ex- 
ecution ander  its  jn^meut  will  protect  the 
garnishee,  though  the  Judgment  may  have  been 
irregular  and  reversible  on  error,  and  a  reversal 
of  it  by  defendant  for  irregularity,  after  pay- 
ment by  the  garnishee,  will  not  invalidate  the 
payment  The  garnishee  should  see  to  it  that 
the  coart  has  jnrisdictfon.— Kicbardson  v.  llicli- 
man,  22  Ind.  244. 

[e]  (Sup.  ]S6S> 

To  an  action  by  an  attachment  defendant 
against  the  garnishee,  the  judgment  on  the  gar- 
nishment is  not  a  bar,  but  only  a  Kood  credit 
to  the  amount  paid.— Barton  t.  AUbright,  20 
Ind.  489. 

[f]  (Svp.  1S70) 

A  voluntary  i>ayment  as  garnishee  in  pro- 
ceedings in  another  state,  there  being  no  juris- 
diction of  the  principal  defendant  in  these 
proceedings,  is  no  defense  to  an  action  on  the 
debt  in  this  state.- Toledo,  W.  &  W.  B.  Oo.  v. 
McNulty,  34  Ind.  531. 

[g]  (Sap.  18T3) 

A  payment  by  a  garnishee  is  a  defense  to 
a  suit  by  the  attachment  defendant  against  such 
garnishee  Cor  the  same  debt,  although  such  at- 
tachment proceeding,  as  between  the  creditor 
and  debtor,  was  irregular  and  reversible. — Ohio 

6  M.  R.  Co.  V.  Alvey,  43  Ind.  ISO. 

[h]  (Sap.  1876) 

In  an  action  by  a  mortgagee  against  the 
mortgagor  to  foreclose  a  mortgage  given  to  se- 
cure notes,  only  a  part  of  which  are  due,  it  is 
a  snfficietit  defense  to  allege  that,  prior  to  the 
foreclosure  suit,  in  a  suit  by  a  third  person 
against  such  mortgagee,  a  judgment  was  ren- 
dered against  him,  from  which  he  appealed  to 
the  supreme  court,  where  the  appeal  is  still 
pending,  and  that  in  such  suit,  on  attachment 


and  garnishment,  it  was  found  that  the  mort- 
gagor was  indebted  to  the  mortgagee  on  such 
mortgage  debt,  and  a  judgment  was  rendered 
in  favor  of  such  third  person  against  the  mort- 
gagor, as  garnishee  of  the  mortgagee,  for  a  sum 
in  excess  of  the  amount  of  the  notes  due. — 
Greenman  v.  Fox,  54  Ind.  267. 

[il     (Snp.  18T8) 
A  judgment  against  a  garnishee  is,  pro- 
tanto,  a  good  defense  to  an  action  against  him 
by  the  attachment  defendant  on  the  same  cause 
of  action.— Canaday  v.  Detrick,  (Ki  Ind.  485. 

m  (Sap.  1882} 
A  garnishee  la  protected  by  the  Judgment 
of  a  court  of  competent  jurisdiction,  althoufdi 
there  may  be  some  error  or  irregularity  in  the 
proceedings,  such  as  ft  defective  8ervice.-H0ppen- 
heim  v.  Pittsburgh,  C.  &  St  L.  B.  Co..  S3  Ind. 
471. 

[k]     (App.  1892) 

When,  in  attachment  against  a  nonresi- 
dent defendant,  who  makes  no  appearance,  judg- 
ment is  rendered  against  him  without  jurisdic- 
tion, a  garnishee  will  not  be  protected  by  the 
judgment  rendered  against  himself,  or  by  nt» 
payment  thereof,  when  he  is  subsequently  sued 
by  the  principal  defendant.- Louisville;  A. 

6  C.  It.  Co.  T.  Lake,  5  Ind.  App.  450,  32  N. 
E.  590. 

m  (App.  18S3) 
In  the  absence  of  jurisdiction  In  gar- 
nishment, l>oth  of  the  subject-matter  and  the 
person  of  the  principal  debtor,  a  judgment 
against  the  garnishee,  and  payment  thereof, 
will  afford  him  no  protection.— Debs  t.  Daltou, 

7  Ind.  App.  84,  34  N.  E.  236. 

Fob  Cases  fbou  Otheb  States, 

See  24  Gent.  Dig.  Oam.  H  435-144;  43 
Gent.  Dig.  SherifTs,  |  274. 

§  231.  —  Otker  aetima  mmA  proceed- 
Inga  acaiBst  sanialtee. 

[a]    (App.  1905) 

In  an  action  on  a  note  by  an  assignee  the 
maker  answered  that  plaintiff  in  the  action  and 
the  maker  and  the  payee  had  been  sued  in  a 
certain  action,  the  maker  being  summoned  as 
garnishee,  and  that  the  money  due  on  the  note 
had  been  paid  into  court  by  its  order,  but  that 
the  action  and  garnishment  proceedings  had 
then  t>een  dismissed,  and  that  subsequently  an- 
other suit  was  commenced  against  the  payee, 
the  money  in  court  being  attached,  and  that 
such  garnishment  proceedings  were  tlien  pend- 
ing. It  was  alleged  that  the  maker  had  no  no- 
tice of  the  assignment  when  the  payment  was 
made.  Held,  that  the  answer  was  insufficient, 
it  not  appearing  on  what  ground  the  assignee 
was  made  a  defendant  In  the  garnishment  suit, 
or  that  he  was  a  party  to  the  suit  alleged  to 
lie  pending,  and  hence  not  showing  any  ad- 
judication as  to  the  assignee's  right,  or  a  pay- 
ment of  the  note  to  its  rightful  holder.— Bro^x  u 
V.  Fisher,  74  N.  E.  632,  35  Ind.  App.  549. 
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i  £32.  ECeet  of  ssnlskmeiit  mm  bAfwem 
SwaUlue  umd  Ubixd  penoms. 

M  (9«p.as««) 
In  ft  suit  by  the  assignee  of  a  sealed  note 
^{nst  the  maker,  a  judgment  recovered  against 
tbe  maker  on  the  note  as  garnishee,  in  an  at- 
tachment against  the  payee,  may  be  pleiaded  in 
bar  of  the  salt  if  the  judgment  was  rendered 
before  the  maker  had  notice  of  the  assignment 
-Covert  V.  Nelson,  8  Blackf.  285. 

[b]  (Snp.  ]&17) 

If  defendant,  in  an  action  of  debt,  rely  on 
payment  as  garnishee  in  attachment,  he  should 
show  that  the  debt  paid  by  bim  as  garnishee 
was  the  same  debt  for  which  he  is  sued.— Uar- 
men  v.  Bixchard.  8  Blackf.  418. 

[c]  (S«p.l861) 

Where,  la  snit  by  third  parties  against 
tbe  payee  of  a  note,  making  the  maker  a  gar- 
nishee, judgment  is  recovered,  this  is  a  defense 
to  a  suit  against  the  maker  brooght  by  an  as- 
signee of  tbe  note,  if  the  maker  had  no  notice 
«f  the  assignment  at  tbe  time  of  the  rendition  of 
jndsment  against  him  as  garnishee.- Shetler 
T.  Thomas,  16  Ind.  223. 

Hi  (S«p.  1874) 
When  a  garnishee  answers  that  be  ts  in- 
debted by  a  nonnegotiabie  note  to  the  attach- 
nent  defendant,  and  judgment  is  rendered 
against  Iiim,  such  judgment  will  protect  blm 
agaioat  a  suit  by  a  bona  fide  assignee  of  the 
note,  if  the  garnishee  had  no  notice  of  such  as- 
ngnment  before  tbe  rendition  of  judgment 
i^nst  him  in  tbe  attachment  proceeding. — 
Kiag  T.  Vance,  46  Ind.  246. 

[•1     (S«p.  1S7») 

A  judgment  rendered  against  the  maker  of 
a  note  as  garnishee,  io  an  attachment  proceed- 
ing against  tbe  payee,  ts  a  good  defense  to  tbe 
extent  of  tbe  judgment,  in  an  action  against 
tbe  maker  by  an  assignee  of  the  note,  if,  at 
tbe  date  of  tbe  judgment,  the  maker  had  no 
notice  of  the  assignment.— Elston  v.  Gillis,  69 
Ind.  128. 

m  (S«p.lggl) 

In  a  suit  by  the  assignee  of  a  mortgage 
against  the  mortgagee  and  a  subsequent  pur- 
chaser of  the  property,  the  latter  answered  that, 
without  knowledge  of  the  assignment,  he  bad 
paid  the  amonot  of  the  mortgage  notes  into 
conrt  in  a  suit  against  the  mortgagee,  in  which 
be  was  summoned  as  garnishee,  to  which  the 
plaintiff  replied  that  defendant  had  knowledge 
of  the  assignment  before  judgment  in  the  gar* 
nisliment  proceedings.  Held,  that  the  reply 
WIS  good.— Daggett  t.  Flanagan,  78  Ind.  253. 

If  a  debtor,  after  notice  of  assignment  of 
tbe  debt,  allow  himself  to  be  charged  as  gar- 
niahee  of  the  assignor,  he  does  it  at  bis  own 
peril,  and  cannot  complain  if  be  is  compelled 
to  pay  twice. — Id. 

is]    (Sap.  ISSI) 
In  an  action  by  the  assignee  against  the 
maker  of  a  note,  it  is  a  good  defense  that  de- 


fendant had  settled  Ae  seme  by  the  paymrat  of 
a  judgment  against  him  as  garnishee  of  the 
payee,  altbouj^  he  had  notice  of  tbe  assignment 
before  making  tbe  payment— Newman  t.  Man- 
ning, 79  Ind.  218. 

[b]   (App.  1895) 

In  an  action  on  account  by  an  assignee 
thereof,  where  the  defense  is  that  defendant  has 
been  garnishee  in  an  action  against  the  asRignor, 
and  judgment  for  the  amount  of  the  account 
taken  against  him  which  he  has  paid,  the  an- 
swer, which  fails  to  allege  that  a  writ  of  at- 
tachment Issued  in  the  action  against  the  as- 
signor, and  that  judgment  was  rendered  against 
faim  therein,  is  insufficient— All>ert9  v.  Baker, 
13  Ind.  App.  300,  40  N.  B.  1119. 

Fob  Cases  fbom  Other  States, 

See  24  Cbnt.  Dio.  Gam.  §i  445-^53. 
See,  also.  20  Cyc.  pp.  1147-1140. 

S  834.  Effect  of  Jadcment  acBiut  gmr- 
alshee  mmA  payment  or  otker  s«t- 
bfaotlom  tk«nof . 

For  CASEa  fbou  Other  States, 

See  24  Gekt.  Dig.  Gam.  fi  423-427.  439, 

443,  444,  450-i52. 
See,  also,  note,  47  L.  B.  A.  131. 

$  836.  —  Ib  c«B«aL 

[a]  (Snp.  1868} 

The  judgment  rendered  against  one  as  a 
garnishee  will  bar  a  subsequent  action  by  an 
assignee  who  had  not  given  notice  of  the  at>- 
signment  prior  to  such  judgment— Junction  B. 
Co.  V.  Cleneay.  13  Ind.  ICl. 

[b]  (Snp.  188S) 

Where,  in  a  garnishment  proceeding,  the 
court  had  jurisdiction  of  the  subject-matter  and 
of  the  persons  of  the  creditors  to  whom  thp 
claim  ^misbed  was  due,  a  judgment  against  * 
the  garnishee  would  afford  him  protection ;  and 
hence  it  was  not  for  him  to  queaticm  the  Kgn- 
larity  of  the  proceedings.— Field  t.  Malone,  1 
N.  E.  507,  102  Ind.  251. 

[c]  (Snp.  is»n) 

It  is  tbe  duty  of  a  garnishee  defendant  to 
avail  itself  of  all  legal  means  to  prevent  a  judg- 
ment against  it  when  garnished,  and  it  is  its 
duty  to  interpose  the  defense  that  the  debt 
sued  for  is  not  subject  to  garnishment,  and,  on 
its  failure  to  do  so,  it  cannot  have  credit  for 
tbe  amount  thus  unnecessarily  paid.— Terre 
Haute  &  I.  R.  Go.  V.  Baker,  24  N.  E.  83.  122 
Ind.  433. 

[d]  (App.  U99) 

In  the  absence  of  fraud,  a  judgment  ren- 
dered against  a  garnishee  will  protect  him  from 
demands  of  creditors  claiming  tbe  same  debt- 
Alberts  T.  Baker.  62  N.  E.  469.  21  Ind.  App. 
373. 

[e]  (App.  1910) 

Where  defendant  In  a  garnishment  proceed- 
ing does  not  appear,  the  garnishee  must  be  an- 
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Bured  that  tbe  court  has  jurisdiction  over  the 
subject-matter  and  the  partieB,  and  where  tbe 
court  has  such  jurisdiction  the  judgment  pro- 
tects the  garnishee  as  ^lainst  a  collateral  at- 
tack.—Northern  Indiana  R.  Co.  t.  Lincoln  Nat. 
Bank,  92  N.  E.  384. 

Fob  Cases  fbou  Othbb  States. 

See  24  Cent.  Dio.  Gam.  IS  423-427,  443, 
444,  447,  45(M5Z. 

1 236.  —  Jmdsment  vm  default  or  ad- 
BiHiom. 

[«]  (A»p.lS91) 

Where  one  personally  sammoned  as  gar- 
nishee allows  judgment  to  go  against  him  by 
default,  and  pays  it,  the  payment  is  voluntary, 
and  he  cannot  recover  from  the  principal  debtor 
on  discovering  that  he  owed  him  notbinf;.— 
Ambs  V.  Towie,  27  N.  E.  623, 1  Ind.  App.  42G. 

[b]    (App.  1893) 

When,  in  an  ex  parte  proceeding  in  attach- 
ment against  a  nonresident  who  makea  no  ap- 
pearance, judgment  is  rendered  against  him 
without  jurisdiction,  a  garnishee  will  not  be 
protected  by  tlie  judgment  rendered  against 
himself,  or  by  bis  payment  thereof,  when  be  is 
subsequently  sued  by  the  principal  defendant. 
The  garnishee,  for  bis  own  protection,  must  see 
that  the  court  has  jurisdiction  of  the  principal 
defendant.— Louisville,  N.  A.  &  G.  B.  Co.  v. 
Parish.  83  N.  E.  122,  6  Ind.  App.  89. 

Fox  Cases  from  Other  States, 
See  24  Cent.  Dio.  Gam.  §  441. 

S  237.  — —  Forelg:n  jndxment. 
[a]  (Sup*  1S03) 
Bums'  Rev.  St.  1901,  SS  ii-'SS,  22S4,  pro- 
hibit the  sending  of  a  claim  outside  the  state 
for  the  purpose  of  garnishing  money  due  the 
debtor.  A  railroad  company  garnished  in  Ken- 
tucky for  money  due  an  employ^  caused  the 
employe  to  be  personally  notified  of  tbe  suit, 
disclosed  to  the  court  the  nature  of  the  demand, 
and  sought  to  claim  the  benefit  of  the  Indiana 
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exemption  laws.  The  employ^  was  also  served 
with  Jndidal  process,  but  defaulted,  and  judg- 
ment was  rendered  against  him  and  the  compa- 
ny, which  the  company  paid.  In  a  suit  by 
the  employe  against  the  company,  it  appeared 
that  the  claim  against  the  employ^  had  been 
sent  out  of  the  state  in  violation  of  the  statute, 
but  it  was  not  shown  that  the  company  had 
failed  in  tbe  foreign  suit  to  disclose  any  de- 
fense within  its  knowledge.  Held,  that  the  com- 
pany was  protected  by  the  payment  of  the  for- 
eign judgment.— Baltimore  &  O.  8.  W.  R.  Co. 
V.  Adams,  66  N.  B.  43,  159  Ind.  C88,  00  L.  R. 
A.  30ti. 

The  fact  that  after  a  debtor  has  been  gar- 
nished in  a  sister  state,  but  before  judgment 
there,  tbe  creditor  has  obtained  a  domestic 
judgment,  will  not  prevent  the  payment  of  tbe 
foreign  garnishment  judgment  from  operating 
as  a  protection  to  the  debtor.— id. 

m  (APP.UOS) 

A  railroad  company  being  liable  to  gar- 
nishment, it  may  successfully  plead  that  in  an 
action  in  another  state  against  plaintiff  as 
principal,  and  the  company  as  garnishee  de- 
fendant, a  judgment  was  rendered  against  tbe 
company.— Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v. 
Cox,  36  Ind.  App.  291,  73  N.  E.  120,  114  Am. 
St.  Rep.  377. 

Foe  Cases  fbou  Otheb  States, 
See  24  Ceht.  Diq.  Oam.  S  43a 


Z.  T.TABTT.TTDBi  ON  BOHDS  OK  UH- 
DEBTAXnrOS. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Gam.  H  455-469. 
See,  also,  20  Cyc.  pp.  115U»  1151. 
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For  Cases  fbom  Otheb  Statm, 

See  24  Cent.  Dig.  Garn.  S;i  470-475. 
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GAS 


Scope-Note. 

[INCLUDES  regDiatlOD  of  the  production,  supply,  and  nee  of  gas  for  Illuminating,  heat- 
iDg.  and  llbe  purpoees,  obtained  either  from  natural  sources  or  by  any  process  of  nianufac- 
tniv.  whether  under  franchises  grunted  therefor  or  directly  by  municipalities ;  and  rights, 
powers,  duties,  and  liabilities  of  gas  companies  and  of  municipal  corporations  In  respect 
of  the  supply  of  gas. 

[EXCLUDES  matters  applicable  to  corporations  generally  (see  Corporatiom) ;  powers 
of  mnniolpal  corporations  to  grant  and  regulate  franchises  and  to  make  contracts  with  gas 
companies  (see  Municipal  Corpwation*) ;  exercise  of  the  power  of  eminent  domain  (see 
Eminent  Domain);  taxation  of  gas  companies  (see  Taxation);  and  rights  and  liabilities  of 
owners  of  lands  containing  natural  gas,  gas  wells,  etc.,  leases  thereof,  and  contracts  relating 
thNeto  (see  Uineg  and  MUterals).  For  complete  list  of  matters  excluded,  see  cross-refer- 
oices.  poet.] 

Analysis. 

§  1.  Power  to  control  and  regulate. 

§  2.  Statutory  and  municipal  regulation  in  general. 

§  4.  Gas  companies. 

I  6.  Franchises,  privileges,  and  powers  in  general. 

§  7.  Rights  in  streets  and  other  public  places. 

§  9.  Mains,  pipes,  and  appliances. 

12.  Supply  to  municipalities. 

13.  Supply  to  private  consumers. 
§  14,  Charges. 

§  1414.  Injuries  incident  to  construction  or  operation  of  works  in  gen- 
eral. 

§  15.  Injuries  from  escape  or  explosion  of  gas. 

1 16.  Nature  and  grounds  of  liability. 

§  17.  Care  required  in  general. 

§  18.  Defects,  acts,  or  omissions  causing  injury. 

§  19.   Contributory  negligence. 

20.  —  Actions. 

21.  Injuries  to  works,  mains,  pipes  or  appliances. 
§  22.  Penalties  for  violations  of  regulations. 
§  23.  Offenses  incident  to  production,  supply,  or  use. 


Cross-References. 


ate— 

Condemaation  of  property  for  production  and 
sopplf  of  as  taking  for  public  use.  Ehinbnt 
Domain,  |  34. 

Gu  lands,  constmctlon  and  operation  of  leases. 

UlNES  AND  MiNEBALS,  ||  72-81. 

Location  and  acquisition  of  claims.  Mikes 

AKD  QIlNERALS,  {  36. 

Xatnre  of  leases  and  agreements.  Mines 

AND  MiXEBALB,  {  06. 
Beqnirites  and  Talidity  of  leases  and  agree- 
ments. Mines  and  Minerals,  S  oS. 
Statutory  regulation  as  to  escape  of  gas 
or  oiL   Mines  and  Minerals,  §  01. 
Judicial  notice  as  to  existence  of  in  paying 
quantities.    Evidence,  |  5. 
ExpIosiTe  nature  of.   Evidence,  |  7. 
Leakage.  Evidence,  {  9. 
UiIds  and  pipes  in  street  or  hi^way  as  addl* 
tlODal  servitude.    Euinent  Douain,  §  119. 


MeeiiaDics'  liens  for  materials  furnished  In  con- 
struction of  gas  mains,  etc.  Mechanics' 
I'lE.NS,  %  130. 
Natural  gas.    MINES  and  Minebals. 

Jurisdiction  of  equity  to  restrain  flow  of. 

Equity,  |  65. 
Laws  relating  to  burning  of  as  encroach- 
ment by  Legislature  on  Judiciary.  Con- 
stitutional Law,  I  51. 
Laws  relating  to  waste  of  as  deprivation 
of  right  to  bappinras.  CoNSTrrunoMAL 
Law,  %  m. 
Laws  relating  to  waste  of  as  grant  of  spe- 
cial privileges  and  Immunities.  Consti- 
tutional Law,  S  205. 
Power  of  courts  to  revise  legislative  deter- 
mination that  certain  burning  of  la  waste. 

CONSTITIJIIONAX.  LAW,  |  70. 

Beformatlon  of  contract  relating  to.  Ref- 
ormation OF  Instruments,  {  30. 
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Natural,  etc.— (Cbal^d). 

Resulation  of  as  regalatloa  of  commerce, 

see  COHUEBCE,  H  15,  55. 
ReEtraining   traoaportatloa  of.  Ihjunc- 

noK,  I  118. 
B«yiew  by  courts  of  Question  as  to  amount 

of  which  may  safely  go  through  pipes. 

GoNsnTtmoRAL  Law,  |  70. 
Shooting  gas  well  as  private  nuisance. 

NuiSAffCB,  f  4k 


Natural,  etc.— (Cont'd). 

Transportation    of   aa    public  nuisance. 

XUIBANCE,  I  75. 
Wasting  as  public  nuisance.  KuiaANCE, 

I  80. 

Plant  as  nuisance,  power  of  dty  to  declare^ 
Municipal  Cobtobatioks,  |  605. 

Power  of  municipality  to  make  improremenU 
in  lighting.  Municipai.  Corpobatioxs,  | 
272. 

Use  of  as  trespass.  Trespass,  |  S. 


S  1.   Power  to  eomtrol  and  regulate. 

[a]    <Sap.  1S9I) 
Natural  gas,  owing  to  its  dangerous  quali- 
ties, ia  a  proper  subject  for  police  regulation.— 
JamiesoQ  v.  Indiana  Natural  Gas  &  Oil  Co.,  28 
N.  E.  76,  12s  Ind.  555,  12  L.  R,  A.  652. 

Natural  gas  because  of  its  local  nature  and 
intrinsic  qualities  cannot  be  made  the  subject 
of  general  commerce  between  the  states,  and 
for  the  same  reasons  it  cannot  be  made  the 
snbiect  of  uniform  federal  legislation  so  far 
as  local  safety  is  concerned.— Id. 

i  2.   Statntorjr  aad  nulelpal  recmla- 
tlon  In  seneral. 

Denial  of  due  process  of  law,  see  COHSTiru- 
tional  Law,  §{  277,  296. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  S  242. 

Impairing  obligation  of  contracts,  see  Con- 
stitutional Law,  i  134. 

Local  and  special  laws,  see  Statutes,  {  79* 

[a]  (Sop.  1892) 
Act  March  7,  1887  (Acts  1887,  p.  36;  Kl- 
liott's  Supp.  §  800),  provides  that  the  board  of 
trustees  of  towns  and  the  common  councils  of 
cities  of  the  state  shall  have  power  to  provide 
by  ordinance  reasonable  regulations  for  the  safe 
KUpply,  distribution,  and  consumption  of  natu- 
ral gas  within  the  respective  limits  of  such 
towns  and  cities  in  view  of  the  title,  "An  act 
empowering  cities  and  towns  within  the  state 
of  Indiana  to  regulate  the  supply,  consumption 
and  distribution  of  natural  gas  therein,"  con- 
fers on  cities  and  towns  full  power  to  regulate 
the  supply,  distribution,  and  consumption  of 
natural  gas,  including  the  fixing  of  maximum 
rates  to  be  chained  therefor.— City  of  Rushville 
V.  Rushville  Natural  Gas  Co.,  28  N.  £.  853, 
132  Ind.  575,  15      B.  A.  321. 

S  4.   Oas  companies. 

Evidence  of  fraud  in  sale  of  gas  stock,  see 
Sales,  §  52. 

Uabitity  to  assessment  on  paid-up  stock,  see 
Cobporations,  I  175. 

Power  of  city  to  aid  lighting  company,  see  Mu- 
nicipal Cobporations,  §  280. 

Supply  of  gas  to  couHumers,  see  post,  g  13. 

For  Cases  from  Other  States, 
See  24  Cent.  Dig.  Gas,  8S  1,  2. 
See,  also,  20  Cyc.  pp.  1154-1150 ;  note,  15 
U  R.  A.  322. 


I  O*  Franchises,     privUecea,  and 

powers  In  ceneral. 

Conclusiveness  of  ordinance  granting  franchise 
to  gas  company,  see  Municipal  Corpora- 
tions. {  103. 

Construction  of  ordinance  requiring  gas  com- 
panies to  give  bond  as  condition  precedent 
to  carrying  00  business,  see  Municipal  Cor- 
porations, §  5&i. 

Power  of  city  to  grant  erclosive  franchise  to 
gas  company,  see  MxnvzcoFAXi  Gorpokationb, 
I  682. 

Power  of  city  to  grant  franchise,  see  Mu- 
nicipal Corporations,  S§  680,  681. 

Publication  of  ordinance,  granting  franchise 
for  lighting  plant,  see  Municipal  Corpora- 
tions, §  110. 

Submission  of  ordinance  granting  franchise  to 
popular  vote,  see  Municipal  Corpobations, 
f  108. 

[a]  (Sop.  1893) 

It  is  incumbent  on  a  board  ot  eonntr  ctm- 
missloners  seeking  to  cancel  a  grant  of  anthor* 
ity  to  a  natural  gas  company  to  lay  Its  pipes 
in  the  highways  to  allege  and  prove  facts 
entitling  it  to  a  leidadtHi,  and  the  abaraotf  ot  a 
showing  that  defendant  had  not  acted  on  the 
order  in  good  faith  is  fatal  to  the  cause,  even 
if  the  order  should  be  held  voidable.— Board  of 
Com'rs  of  Uamilton  County  v.  Indianapolis 
Natural  Gas  Co.,  33  N.  E.  972,  134  Ind.  2U9. 

[b]  (Sop.  1»01) 

Where  a  city  ordinance,  granting  a  fran- 
rliise  to  a  gas  company  to  use  the  city  streets 
to  furoLth  gas  to  the  city  aud  its  inhabitants, 
provides  that  the  city  council  shall  determine 
the  quantity  of  gas  to  be  used  by  the  city,  the 
city  is  under  no  obligation  to  continue  to  use 
such  gas.— (Jas  Light  &  Coke  Co.  v.  City  of 
New  Albany,  5!)  N.  E.  17G.  156  Ind.  406. 

Fob  Cases  fbou  Other  States, 
See  24  Cent.  Dig.  Gas,  S 

8   7.           Blshts  Im  itreeta  and  ether 

public  plaoes. 

Power  of  municipality  to  grant  right  to  use 
street-i.  see  Municipal  CORPORATIONS,  |6S0. 

Restraining  laying  of  gas  pipes  in  streets,  see 
iNJUNcnoH,  H  Ui  13. 

[a]    (Sap.  18SS) 
Although  a  municipal  corporation,  by  its 
trustees,  has  assumed  to  grant  to  a  nntural  gnu 
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and  oil  company  the  excluiiive  privilege  of  lay- 
ing mains  and  pipes  in  its  streets  for  supply- 
ing natural  gas  and  oil  to  the  town  and  its 
citixens,  in  vioiatioa  of  the  policy  of  tlie  law 
against  monopolies,  and  of  Acts  18S7,  p.  30, 
relative  to  the  supply  of  natural  gas  and  oil  to 
towns,  eta,  wtiich  requires  a  general  ordinance 
giring  substantially  the  same  privil^es  to  all 
companies,  such  grant  will  not  anthorize  an- 
other  company  to  use  and  occupy  the  streets, 
without  a  freneral  ordinance  authorizing  it,  as 
provided  in  the  act  of  18S7;  nor  will  the  refus- 
al of  the  corporation  Jo  grant  such  other  com- 
pany a  special  privilege  sive  the  company  that 
right.— Citizens'  Gas  &  Mining  Co.  v.  Town  of 
Elwood,  114  Ind.  332,  16  X.  B.  624. 

[b]  (Sap.  1892) 
Defendant  city,  by  ordinance,  granted  to 
plaintiff's  assignors,  for  26  years,  the  privilege 
of  laying  mains  for  sapplying  illnminating 
gas  along  certain  of  defendant's  streets.  The 
ordinance  provided  that  defendant  should  main- 
tain a  certain  number  of  lamp-posts;  that  it 
should  maintain  along  said  mains  "such  addi- 
tional lamp  posts  and  lamps  as  the  city  council 
may  from  time  to  time  dirpct.  and  on  the  erec- 
tion of  said  lamps  said  city  shall  tate  from  the 
gas  works  *  *  *  snfficient  gas  to  keep  said 
lamps  lighted."  Heli,  that  no  ezclaslTe  grant 
of  the  use  of  the  streets  was  made  by  such  or- 
dinance.— City  of  Vincennes  v.  Citizens*  Gas- 
light Co.,  13S  Ind.  114,  31  N.  B.  573.  16  L. 
R.  A.  485. 

[e]    (Sap.  1892) 

Tlie  mere  fact  that  a  city  ordinance  spe- 
cifically and  by  name  grants  to  a  natural  gas 
oompnny  the  right  to  use  its  streets  for  layinc 
pipe,  etc.,  does  not  make  the  license  exclusive, 
and  therefore  the  grant  of  a  monopoly.— City 
of  Rushville  V.  Rushville  Natural  Gas  Co..  13:2 
Ind.  57o,  28  N.  B.  853,  ITi  L.  R.  A.  321. 

[dl    (Sap.  1893) 

The  riglit  of  gas  companies  to  affect  the 
fee  are  secured  through  proceedings  in  the  cir- 
cuit court  against  the  fee  owner,  while  as  af- 
fecting the  easement  they  are  secured  through 
the  commissioners  to  be  chosen  guardians  of 
the  interest  of  the  public  in  the  highways. — 
Board  of  Com'rs  of  Hamilton  County  v.  Indian- 
apolis Nat.  Gas  Co.,  33  N.  E.  97%  134  Ind. 
209. 

Elliott's  Supp.  S  1010,  et  seq..  provides  a 
method  by  which  natural  gas  companies  may 
secure  from  the  owner  an  easement  In  land  for 
laying  pipe  lines,  and  that,  "whenever  the  board 
of  county  commissioners  of  the  proper  county 
shall  BO  direct,  said  trenches  and  pipe  lines  may 
be  constructed  and  laid  along  the  right  of  way 
of  any  road  or  higliway."  Hdd,  that  the  act 
does  not  give  the  board  of  commissioners  power 
to  affect  the  ownership  in  fee  of  the  lands  over 
which  a  highway  passes,  and  a  gas  company 
will  not  be  restrained,  at  the  suit  of  the  board 
of  comtnissioners,  from  laying  a  pipe  line  in  a 
highway  without  permission  from  such  board 


and  the  abutting  landowners,  where  It  does  not 
appear  that  the  rights  of  the  public  are  being 
invaded.— Id.  . 

[e]  (9ap.  18M) 

Ijaylng  pipe  In  a  highway  without  permis- 
sion is  unlawful,  and  persons  doing  so  are 
liable  to  others  injured  thereby.  —  Lebanon 
Light,  Heat  &  Power  Co.  v.  Leai^  130  Ind. 
443,  39  N.  E.  57,  29  I*.  R.  A.  342, 

[f]  (Snp.  1S9j) 

The  city  of  I.  pn^^scd  an  ordinance,  as 
empowered  by  statute,  authorizing  any  corpo- 
ration for  the  supply  of  natural  gas  to  lay  mains 
through  the  streets,  etc.,  and  to  take  them  up 
for  repairs  or  alterations,  and  requiring  the  li- 
censee to  file  a  $50,000  bond  to  r^tore  all 
streets,  etc.,  "to  as  good  condition  as  they  were 
before,"  and  to  maintain  them  in  such  condition 
for  one  year,  etc.  Hdd,  that  tbe  passage  of  a 
subsequent  ordinance,  which  prohibited  the  cut- 
ting into  any  paved  street  without  Srst  securing 
the  consent  of  the  council,  and  filing  a  bond, 
etc.,  was  not  a  valid  exercise  of  police  power  aa 
to  a  licensee  which  had  accepted  the  former  or- 
dinance, and  complied  with  all  its  conditions.— 
City  of  Indianapolis  v.  CoiisumvrB'  Gas  Trust 
Co.,  140  Ind.  107,  30  N.  E.  433,  27  L.  U.  A. 
514.  49  Am.  St.  Rep.  1S3. 

Where  a  city,  by  ordinance,  exercises  the 
power  given  It  by  statute  to  regulate  tbe  dis- 
tribution of  natural  gas,  and  to  require  those 
to  whom  the  privilege  of  using  the  streets  is 
granted  to  pay  a  reasonable  license  (Acts  1SS7, 
p.  36),  and  such  ordinance  authorizes  the  li- 
<-pnscc  to  lay  Its  mains  through  tbe  streets,  etc., 
and  to  take  them  up  from  time  to  time  for 
changes  or  repairs,  a  clause  in  such  ordinance 
which  provides  that  the  city  attorney  shall  en- 
force compliance  with  such  ordinance  and  all 
other  ordinances  thereafter  passed  does  not  re- 
serve the  right  to  such  city  to  bind  the  licensee 
by  a  subsequent  ordinance,  which  prohibitB  It 
from  cutting  into  a  certain  macadamized  street 
except  on  certain  onerous  conditions. — Id. 

The  fact  that  macadam  pavement  was 
laid  after  tbe  passage  of  the  ordinance  licens- 
ing the  (i8e  of  the  streets  for  gas  mains,  and 
the  acceptance  thereof  by  tbe  licensee,  did  not 
restrict  tbe  right  of  the  licensee  to  lay  its  mains 
through  the  streets  in  a  prudent  and  lawful 
manner,  and  from  time  to  time  to  take  them  up 
and  repair  them,  aa  provided  by  such  ordinance. 
-Id. 

[g]  (App.  1896) 

Where  a  natural  gas  company  lays  its  line 
along  a  highway  without  having  obtained  the 
right  by  condemnation  or  by  consent  of  abut- 
ting owuers,  such  an  owuer  may  tear  up  ami 
remove  tbe  pipes  in  front  of  ber  premises.— 
Consumers'  Oas  Trust  Co.  v.  Huntsinger,  14 
Ind.  App.  156,  39  N.  E.  423,  42  N.  EL  640. 

Act  Feb.  20,  18S0,  sub<l.  5,  giving  volun- 
tary associations  for  piping  natural  gaa  the 
right  to  dig  trenchfs  and  lay  pipe  across  roads. 
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^ivbd  providing  tbat,  whan  connt^  commlssionen 
-0b  direct,  the  trenchei  and  pipe  lineB  may  be 
'Ulid  aloDg  the  right  of  wa;  of  a  road,  aathor- 
^p8  the  coastraction  acrou  highwari  without 
jtbe  coDsent  of  the  commisBioDers,  but  requires 
fheir  permission  where  the  constructioD  is  along 
a  highway.— Id. 

[h]    (App.  1900) 

One  who  has  been  granted  privilege  to  place 
pipes  under  tbe  soil  of  a  highway  must  exeroise 
tlie  privilege  in  such  a  way  as  not  to  inter- 
fi-re  with  the  use  of  the  highway  by  the  public. 
^Indiana  Natural  &  Illuminating  Gas  Co.  v. 
McMath,  57  N.  E.  593.  59  N.  E.  287,  20  Ind. 
App.  154. 

A  gas  company  placing  its  pipes  in  a  high- 
way must  so  place  them  that  the  right  of  the 
'^blic  to  tbe  use  of  the  entire  width  of  tbe 
Irighway  will  not  be  interfered  with.— Id. 

Fob  Cases  from  Otiiee  States, 
See  £1  Cent.  Dig.  Gas,  $  2. 
See.  also,  20  Cyc.  pp.  115G-115S. 

I  9.  M«Ibi,  viB***  >Bd  appliuMi. 

JEhtoppel  to  object  to  laying  of  gas  pipe,  see 
Estoppel,  |  93. 

'Mandamus  to  restrain  taking  up  of  pipe  lines, 
see  Mandjuiub,  |  3. 

Revocation  of  license  to  lay  gas  main,  aee  Li- 
censes, I  68. 

[S]    (App.  1895) 

It  must  be  presumed,  until  the  contrary  is 
made  to  appear,  that  natural  gas  may  be  safe- 
ly conducted  and  transirorted  in  receptacles 
Find  pipes  for  an  indefinite  distance. — Indiana 
Natural  Gas  &  Oil  Co.  v.  Jones,  42  N.  £.  487, 
X4  Ind.  App.  55. 

[b]  (Sap.  1897) 

Itev.  St.  1894,  fi  510S,  providing  that  lands 
■ibr  gas  pipe  lines  shall  not  be  condemned  vith- 
Ih  73  yards  of  a  dwelling,  but  permitting  pipes 
tb  be  laid  along  a  highway,  without  regard  to 
Aeamess  of  dwellings,  has  no  application  to  the 
sinking  of  a  well  and  laying  pipes  on  one's  own 
land,  between  which  and  dwellings  within  that 
distance  is  a  highway. — Windfall  Mfg.  Co.  v. 
Patterson,  47  N.  E.  2,  148  Ind.  414,  37  L.  R. 
A.  381,  02  Am.  SL  Bep.  532. 

[c]  (Svp.  1901) 

In  a  suit  to  prevent  the  transportation  of 
natural  gas  by  means  other  than  the  natural 
pressure,  a  complaint  not  charging  that  an  ad- 
Aitional  flow  of  the  gas  from  the  wells  was 
{Qduced  by  means  of  the  machinery  used,  or 
that  the  unnatural  flow  was  a  necessary  con- 
Wquence  of  the  use  of  the  machinery,  is  in- 
sufiicient.— Manufacturers'  Gas  &  Oil  Co.  v.  In- 
diana Natural  Gas  &  Oil  Co.,  150  Ind.  070,  50 
\.  E.  101),  00  N.  E,  1080. 

[d]  (Sop.  190S) 

Where,  in  an  action  to  compel  a  railroad 
I  unipany  to  permit  a  natural  gas  company  to 
lay  a  pipe  line  under  its  right  of  way,  a  cross- 


complaint  to  restrain  such  action  alleged  thi 
plaintiff  was  using  artificial  means  to  increa 
the  flow  of  gas  through  its  pipes  in  vioIatU 
of  statute,  bnt  failed  to  show  that  defendant 
acts  resulted  In  any  damage  to  plaintiff,  or  i 
creased  the  danger  of  accident  by  leakage,  fii 
or  explosion,  such  allegation  did  not  eutit 
defendant  to  an  injunction.— Chicago.  I.  ft  ! 
R.  Co.  V.  Indiana  Natural  Gas  ft  Oil  Ca,  i 
N.  E.  1008,  101  Ind.  445. 

Where  a  railway  company  granted  a  llcen 
to  a  natural  gas  company  to  maintain  its  pi 
lines  under  and  across  tbe  railroad's  right 
way,  and  every  objection  urged  In  a  cross-coi 
plaint  to  prevent  the  gaa  company  from  co 
structing  a  fourth  pipe  line  across  the  right 
way  existed  at  the  time  the  licenae  was  grai 
ed.  and  it  was  not  averred  that  the  dangers  ai 
inconvenience  bad  been  increased  by  any  & 
of  tbe  gas  company,  the  cross-complaint  w 
iDsufficient— Id. 

[«]      (Snp.  190&) 

Where  a  natural  gas  company  covenant 
in  consideration  of  a  conveyance  of  a  right 
way  for  Its  pipe  line  to  furnish  gas  to  the  gra 
tor  as  long  as  tbe  line  was  in  operation,  t 
grantor  could  not  enjoin  the  removal  of  t 
line.— Connersville  Natural  Gas  Co.  t*  Moffe 
73  N.  E.  894,  104  Ind.  586. 

Fob  Cases  fbok  Otheb  States, 
See  24  Cent.  Diq.  Gas,  |  8. 
See,  also,  20  Cyc.  p.  116S. 

S  IS.  Supply  to  manioip«lltles. 

Abrogation  of  contract,  see  Municipal  Co 

POBATIONS,  {  252. 
Construction  of  contract,  see  MUMICIPAI.  Co 

pobations,  I  250. 
Contracts  to  be  submitted  to  competitioo,  i 

Municipal  Cobpobationb,  S  230. 
Duration  of  municipal  contract,  see  Mdnk 

PAL  Cobpobationb,  {  233. 
Power  of  city  to  contract  for  lighting,  see  M 

nicipal  Cobpokatioxb,  S  220. 
Power  of  city  to  contract  for  lighting,  deper 

eot  on  limitation  of  amount  of  indebtedne 

see  Municipal  Cobpobationb,  S  804. 
Validity  of  contract  by  municipal  officers  bit 

log   successors,   see   Mu.nicipal  Cobfob 

tions,  {  232. 
Validity   of   municipal   contract   for  lightl 

streets,  see  Municipal  Cobpobations, 

244 

Fob  CA.SK.S  fbom  Otiieb  States, 
See  24  Cent.  Dig.  Gas,  {  4. 

S  13.  Supply  to  private  eonsnmers. 

Appellate  jurisdiction  of  action  for  refusal 
furnish  natural  gas  as  dependent  on  wfaetli 
construction    of    statute    is    invtdved,  h 

CouBTB,  I  220  (9). 
Complaint  for  shutting  off  supply  as  statii 
single  or  separate  causes  of  action,  see  A 
tioQ,  i  38. 
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Damages  for  illnen  and  death  of  eUld  as  prox- 
imate eotuKqnenoes  of  breach  of  contract  to 
rapply  fttel  gas,  aee  Daxaoes,  |  31. 

niing  written  instmments  with  pleading  in  ac- 
tioa  for  injunction  against  diacoaaection  of 
•ervice  pipes,  see  Pleading,  |  306. 

InjonctioD  to  compel  furnishing  of  gas,  aee 
iNJCitcno!*,  {  5T. 

Uindamns  to  compel,  see  Mandaicub,  |  133. 

Pleading  former  adjndlcatlon  In  action  for 
shnttiDg  off  soppiy,  see  JuDomNT,  |  M9. 

Relevancj  of  evidence  In  action  for  cnttiag  off 
supply,  see  Evidence,  i  131. 

Bestraining  breach  of  contract  for  fumishiog 
gas,  see  Injonction,  |  59. 

[a]  (9mw  18tt) 
A  provision  that  natural  gas  companies 
slAD  sapply  all  indlTidoals  alons  their  lines 
RVilring  it,  on  payment  of  reasonable  secnri- 
tjr,  is  valid,  and  within  the  power  trit  a  dCy  to 
impose  by  ordinance.— City  <A  Bnshrille  v.  Rash- 
ville  Natntal  Gas  Co.,  132  Ind.  S7S.  28  N.  E. 
853.  13  L.  R.  A.  82L 

[bl    (SvP.  1893) 

Tb  entitle  the  owner  of  a  house  to  the 
il^t  of  being  supplied  with  natural  gas  by  a 
latural  gas  company,  occupying  the  streets  of 
t  town  or  city  with  Its  mains,  it  Is  not  neces- 
■ary  that  be  should  own  an  iuterest  in  the  com- 
pany, different  from  that  held  by  other  citi- 
mu.— Portland  Natural  Gas  &  011  Co.  v. 
State  ex  reL  Keen,  135  Ind.  54,  34  N.  E.  818, 
21  L.  R.  A.  630. 

A  natnral  gas  company,  occupying  the 
streets  of  a  town  or  city  with  its  mains,  owes 
to  the  owners  and  occupants  of  houses  abut- 
tins  on  such  streets  the  duty  of  furnisbine 
tbem  with  such  gas  as  they  may  require,  where 
tbey  make  the  necessary  arrangements  to  re- 
cdTs  it,  and  comply  with  the  regulations  of 
the  company;  and,  on  its  refusal  or  neglect 
to  perform  such  duty,  it  may  be  compelled  to 
to  do  so  by  writ  of  mandamus. — Id. 

In  mandamus  to  compel  a  natural  gas 
company  to  furnish  relator's  house  with  gas, 
•D  allegation  in  the  answer  that  relator  is  al- 
ready being  provided  with  natural  gas  by  an- 
other company  ie  not  sufficient  to  show  that  it 
will  be  necessary  for  defendant,  in  order  to 
aopplj  relator's  house,  to  violate  Acts  1801,  p. 
3S2,  1 1,  which  maltes  it  unlawful  for  any  one 
to  change,  alter,  or  extend  any  service  or  other 
pipe  w  attachment  owned  by  a  gas  company 
vithoat  the  latter's  consent.— Id. 

[e]  (Sap.  1807) 
A  natural  gas  company  occupying  the 
Btreets  of  a  city  under  a  franchise  must  serve 
»U  applicants  for  such  service  who  comply 
with  its  reasonable  rules,  and  make  reasonable 
compeosation;  and.  where  the  contract  between 
the  company  and  the  consumer  is  but  a  state- 
nent  of  the  reasonable  conditions  under  which 
the  company  was  required  to  perform  its  duty, 
the  company's  failure  to  perform  the  contract  is 


a  tort— Coy  t.  Indianap<di8  Gas  Co.,  140  Ind. 
655,  46  X.  E.  17,  36  L.  R.  A.  635. 

[4]  (A*».im) 

One  receiving  gas  under  a  contract  with  a 
company  is  not  entitled  to  remove  the  mixer 
placed  in  his  bouse  by  the  company,  and  burn 
gas  without  the  use  of  any  mixer,  without  the 
company's  consent,  though  the  company  fails 
to  famish  sufficient  gas  through  the  mixer. — 
Indiana  Natural  &  IlInmiDating  Gas  Co.  T. 
Anthony,  58  N.  E.  868,  26  Ind.  App.  307. 

In  an  action  against  a  gas  company,  hav- 
ing, by  virtue  of  certain  ordinances,  certain 
privileges  and  franchises,  for  damages  for 
wrongfully  shutting  off  plaintiff's  gas  supply, 
the  ordinance  under  which  the  company  oper- 
ates  its  plant  is  admissible  in  evidence  to  show 
that  defendant  bad  assumed  a  duty  to  supply 
citizens  with  gas  on  application  and  to  show 
the  rates  it  might  lawfully  charge. — Id. 

Where  plaintiff  paid  defendant  for  gas  to 
supply  his  beating  stove  in  advance,  the  defend- 
ant is  legally  Iwund  to  famish  him  with  suffi- 
cient gas  for  his  stove;  and  It  is  no  defense  in 
an  action  for  damages  for  failure  to  do  so,  for 
the  company  to  show  that  it  h&d  famished  all 
the  gas  it  had,  so  long  as  it  retained  the  money 
received  in  payment  for  gas.— Id. 

The  fact  that  one  receiving  gas  under  a 
contract  with  a  company  wrongfully  removes 
the  mixer,  and  bums  gas  without  the  use  of 
any  mixer,  does  not  prevent  a  recovery  by  bim 
from  the  company  for  injuries  resulting  from 
failure  to  furnish  gas,  for  which  It  had  receiv- 
ed pay  in  advance. — Id. 

In  an  action  for  damages  against  a  gas 
company,  plaintiff  testified  to  a  conversation  In 
which  there  was  a  controversy  about  the  rate, 
when  he  complained  that  the  rates  were  too 
high,  and  that  the  amount  of  gas  was  Dot  worth 
the  chaise  made.  That  defendant  said  that  was 
the  rule;  that  the  bills  could  be  paid  in  that 
way,  or  plaintiff  would  not  bum  the  gas;  and 
that  be  could  pay  what  the  company  ashed,  or 
bring  in  tbe  mixers.  Held  sufficient  to  show 
threats  by  the  defendant  to  shut  off  the  gas  if 
the  excessive  charges  were  not  paid.— Id. 

[e]     (9np.  IMI) 

A  natural  gas  company,  which  a  city  has 
permitted  to  lay  its  mains  in  the  street  to  fur- 
nish its  citizens  with  gas,  cannot  refuse  to  fur- 
nish gas  to  a  citizen  in  front  of  wb<»e  premises 
the  pipes  were  laid,  on  the  ground  that  there 
was  an  unavoidable  deficiency  in  the  amount 
of  gas  produced  by  it.  and  that  if  it  furnished 
gas  to  such  citizen  it  would  inconvenience  other 
patrons.— State  ex  rel.  Wood  v.  Consumers'  Gas 
Tmst  Co..  61  N.  B.  674,  167  Ind.  345,  55  L. 
R.  A.  345. 

[f]     (Sup.  1902) 

A  natural  gas  company  having  laid  its 
mains  in  town  streets,  and  acquired  a  monopoly, 
is  impressed  with  a  public  character,  and  it 
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must  serve  tfae  inhabitants  without  invidious 
(liijcriminatioD. — Indiana  Natural  &  Illuminat- 
iag  Gas  Co.  V.  State  ex  rel.  Ball,  68  N.  E.  220, 
1.18  Ind.  5^0.  57  L.  R.  A.  761. 

[Bl  <Sap.i9M) 

A  corporation  engaged  in  supplying  natural 
gas  to  the  inhabitants  of  a  city  may  not  re- 
fuse to  supply  one  person  therewith  on  the 
ground  that  it  has  not  sufficient  gas  to  supply 
him,  and  also  supply  its  other  customers  with 
their  reasonable  requirement,  or  because  he  may 
olilain  K!is  from  another  public  service  com- 
puuy  to  wliifh  it  furnishes  a  supply.— Intliaua 
Natural  tins  &  Oil  Co.  v.  State  ex  rel.  Ana- 
slrong,  71  N.  E.  133,  162  Ind.  690. 

[b]    (Aw.  1904) 

A  company  engaged  in  fiimishing  natural 
gas  for  fuel  purposes  may  waive  its  written 
permission  to  make  a  eonne<'tion  for  such  pur- 
poses.—Citizens'  Gas  &  Oil  Min.  Co.  v.  Whip- 
ple, Ul)  X.  E.  rj57,  32  Ind.  App.  3()3. 

If,  without  the  knowledge  or  consent  of  a 
rompany  engnged  in  furnishing  natuntt  gns  for 
fuel,  a  stove  is  connected  with  their  pipes,  and 
giis  is  used,  and  afterward  the  company  is 
paid,  at  its  request,  the  amount  denianiied  tliere- 
for,  the  persons  making  the  ctmnection  become 
consumers  from  aucb  time,  and  are  entitled  to 
use  gas,  unleaa  ordered  to  cease  by  the  com- 
pany.— Id. 

[1]  (Sup.  1905) 
The  omis.sion  of  the  averment  in  the  com- 
plaint in  an  action  against  a  natural  gas  com- 
pany for  turning  off  the  gns  from  plaintiff's  res- 
idence that  plaintiff  complied  with,  or  offered 
to  comply  with,  the  reasonable  regulations  of 
defendant  before  or  when  it  shut  the  gas  off, 
is  not  supplied  by  the  allegation,  by  way  of 
conclusion  and  recital,  that,  after  being  tender- 
ed its  charges  therefor  by  plaintiff,  defendant 
wrongfully  and  unlawfully  turned  off  the  gas 
from  plaintiff's  residence.- Greenfield  Gas  Co.  v. 
Trees,  75  N.  E.  2,  165  Ind.  209. 

U]  (App.  1910) 
Where  the  performance  of  a  contract  to 
lay  mains  and  connect  them  with  ceitain  lots 
was  conditioned  upon  the  continued  existence  of 
natural  gas,  upon  the  failure  of  the  gas.  there 
can  be  no  liability,  in  the  absence  of  fault,  or 
of  some  substituted  performance  provided  for, — 
Bruce  v.  Indianapolis  Gas  Co,,  02  N.  188. 

For  Cases  from  Other  States, 
See  24  Cent.  Dig.  Gas.  S8  5-9. 
See.  also,  20  Cyc.  pp.  1160-116S;  note,  14 
I*  R.  A.  669. 

S14.  CharsM. 

Conformity  of  judgment  to  findings  in  action 
for  charging  excessive  rate,  see  Judguent, 
I  2oG. 

Denial  of  equal  protection  of  laws,  see  CoN- 
tiTiTunoNAL  Law,  g  242. 


Impairing  obligation  of  contracts,  see  Const 

TUTiONAL  Law,  f  135. 
Relevancy  of  evidence  In  action  for,  see  Ki 

dence,  §  131. 

[a]  (Sap.  1892) 

Act  March  7,  1SS7  <Elliott*8  Snpp.  i  SIX 
entitled  "An  act  em|>owering  cities  and  towi 
within  the  state  •  *  •  to  regulate  the  snppl 
consumption,  and  distribution  of  natiinil  gi 
therein,  and  declaring  an  emergency."  and  pr 
viding  that  "the  board  of  trustees  of  towi 
and  the  common  council  of  cities  *  •  •  shji 
have  power  to  provide  by  ordinance  reflRonub 
regulations  for  the  safe  supply,  distributiu 
and  consumption  of  natural  gas  within  tbe  r 
8i>octive  limits  of  such  towns  and  cities,'*  a^ 
tliorizps,  not  merely  such  regulations  as  condm 
to  safety,  but  confers  full  power  to  reguJa 
the  supply,  distribution,  and  consumption  i 
natural  iras.  including  the  power  to  fix  reason: 
bic  maximum  rates  that  may  be  charged  i 
consumers.- City  of  Bushville  v.  Rnshville  No 
ural  Ona  Co.,  132  Ind.  575,  28  N.  E.  S-'^S,  3 
I^  R.  A.  321. 

■  The  tact  that  a  natural  gas  company  ente 
ed  into  the  business  under  an  ordinance  coi 
taining  nothing  on  the  subject  of  rates  does  m 
exempt  it  from  the  provisions  relative  theKl 
contained  in  a  subsequent  ordinance.— Id. 

[b]  (Sap.  1893) 

Municipal  corporations  of  Indiana  have  K 
power,  at  common  law,  to  fix  by  ordinanc 
the  price  at  which  natural  gas  shall  be  nu) 
plied  to  consumers. — Lewisrille  Natural  Ga 
Co.  V.  Slate  ex  rel.  Reynolds,  135  Ind.  49,  1 
N.  E.  702,  21  L        A.  734. 

Act  March  7,  1887  (Klliotfs  Supp. 
800,)  providing  "that  the  boards  of  trustees  c 
towns,  and  the  common  councils  of  citiei 
*  *  •  shall  have  power  to  provide,  by  o: 
dinance.  reasnnable  regulations  for  the  saf 
supply,  distribution  and  consumption  of  naturi 
gas  within  the  respective  limits  of  such  town 
and  cities,"  does  not  confer  the  power  to  regi 
late  the  price  at  which  natural  gas  shall  b 
furnished.— Id. 

[e]  (Sap.  1895) 
Rev.  St.  1S04,  I  4306,  autborises  a  mi 
niclpal  corporation  to  enact  an  ordinance  ret 
olating  the  supply  and  distribution  of  natun 
gas,  and  exacting  a  fee  from  companies  usin 
its  streets  In  supplying  It  fir/d,  that  whore 
city  passed  an  ordinance  granting  the  right  t 
lay  natural  gas  mains  In  its  streets,  preRorll 
ing  the  maximum  price  to  lie  charged,  and  n 
quiring  an  approved  bond  that  a  company  a« 
cepting  snch  prirllege  woald  comply  with  th 
ordinance,  the  price  fixed  by  the  ordinance  1 
binding  on  a  company  whose  bond  has  bee 
presented  to  and  accepted  by  the  city,  and  i 
whose  favor  tbe  city  has  waived  its  right  t 
exact  a  fee  for  the  use  of  its  stroots.— Westfiol 
Gas  &  Milling  Co.  v.  Kfendenhull,  142  Ind.  5iV 
41  N.  E.  1083. 
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m    (Sap.  ISM) 

An  ordioance  which  amends  a  prior  ordi- 
naace  re^ulatiog  the  prices  to  be  charged  hj 
all  parties  farnishmg  natural  gas,  aud  which 
Incnues  the  prices  to  be  charged  by  a  particu- 
lar corporation  for  a  certain  time,  does  not 
repeal  the  former  ordinance,  aad  on  the  expi- 
ration of  such  time  the  prior  ordinance  pre- 
vails.—Hiistlethwaite  T.  State,  49  N.  E.  15G, 
149  lod.  319. 

[e]     (Sop.  1900) 

A  natural  gas  company,  doing  business  un- 
der a  municipal  ordinance  granting  the  right 
to  use  the  streets  for  the  supply  of  nature!  gas 
to  said  city  and  the  citizens  thereof,  for  several 
^ars  fumisbed  gas  to  consumers,  and  accept- 
ed  payment  for  it,  at  a  uniform  rate  of  12^ 
cents  per  1,000  cubit  feet,  whether  used  for 
heating  or  lighting  or  both.  It  then  adopted 
a  mle  charging  20  centa  per  1,000  cubic  feet 
for  gas  when  used  for  fuel  and  light,  without 
regard  to  the  amount  consumed  for  light,  and 
cents  per  1,000  cubic  feet  when  used  for 
fuel  only.  Plaintiff  bad  fitted  his  house  to  use 
gas  for  lighting  and  heating,  and  had  used  and 
paid  for  gas  for  both  purposes  for  a  considera- 
ble time  before  the^adoption  of  the  new  rale. 
Held,  that  injunction  would  lie  to  restrain  the 
company  from  shutting  off  plaintiff's  supply  of 
^as  because  of  his  refusal  to  pay  20  cents  per 
1.000  cubic  feet  therefor,  since  the  rule  charg- 
ing such  price  was  unreasonable,  arbitrary,  and 
an  unjust  discrimination  betn-een  consumers. — 
Richmond  Nat.  Gas  Co.  v.  Clawaon,  58  N.  E. 
1049,  155  Ind.  059,  51  L.  R.  A,  744. 

[t]  (Sap.  1901) 
Under  Acts  1887,  p.  36,  providing  that 
trnstees  of  towns  shall  have  power  to  provide 
rpasonable  regulations-  for  the  safe  supply,  dis- 
tribution, and  consumption  of  natural  gas,  the 
board  of  trustees  have  no  power  to  fix  the  rate 
which  a  company  supplying  the  inhabitants  of 
the  town  with  gas  shall  charge  its  patrons.— 
City  of  Noblesville  v.  Noblesville  Gas  &  Im- 
pro^-ement  Co..  60  N.  E.  1032.  l.%7  Ind.  102. 

la  a  suit  by  a  gas  company,  having  a  right 
to  charge  reasonable  rates,  to  enjoin  the  en- 
forcement of  an  ordinance  fixing  the  rates  to  be 
charged,  the  complaint  was  not  bad  for  failnre 
to  allege  that  the  rates  charged  were  reasona- 
ble, since,  in  the  absence  of  a  contrary  show- 
ing, it  will  be  presumed  that  they  were.— Id. 

Where  a  gas  company,  which  was  supply- 
iag  the  inhabitants  of  a  town  with  gas  under 
a  franchise  not  prescribing  the  rates  to  be 
chained,  accepted  the  provisions  of  a  later  ordi- 
nance fixing  rates  for  certain  uses  of  gas,  ex- 
presily  reserving  all  vested  rights  under  its  for- 
mer franchise,  It  was  entitled  to  fix  its  own 
pricra  for  all  uses  not  specified  in  the  later 
oidinance. — Id. 

Where  a  gas  company  was  supplying  the 
inhabitants  of  a  town  with  gas  under  a  fran- 
chise not  fixing  the  rate  to  be  charged,  and  vol- 
iiDtarily  accepted  the  provisions  of  a  Inter  ordi- 


nance prescribing  rates,  the  legal  authorizn- 
tfon  to  charge  the  rates  bo  fixed  was  a  consid- 
eration for  the  acceptance,  so  that  the  com- 
pany was  bound  thereby. — Id. 

[8l  (App.  1902) 
The  ordinance  constituting  the  franciiise 
of  a  natural  gas  company  provided  a  schedule 
of  charges  for  gas  to  certain  specified  consum- 
ers, and  added  for  all  other  purposes  gas  should 
be  furnished,  at  the  option  of  the  consumer,  at 
certain  specified  rates,  or  "by  special  agree- 
ment," or  by  meter  measurement  not  exceeding 
5  cents  per  1,000  cubic  feet,  provided  that  for 
10  years  the  company  might  charge  50  per  cent, 
more  than  such  rates.  Plaintiff  applied  for 
gas  for  his  laundry,  and  entered  into  a  written 
contract  to  pay  12  cents  per  1,000  cubic  .^et 
meter  measurement.  Laundries  were  not  men- 
tioned in  the  schedule,  and  prior  to  piaintiflTs 
application  there  were  three  in  the  city,  which, 
as  he  bnew,  had  by  contract  been  paying  the 
price  mentioned  in  his  contract,  but  the  com- 
pany had  voluntarily  reduced  the  price  to  10 
cents,  and  always  charged  plaintiff,  and  he  paid 
without  objection,  10  cents  per  1,000  feet  for 
gas  used  by  him.  The  company  charged  man- 
ufacturers 7^  cents  per  1,000  feet,  under  con- 
tracts providing  that  In  cold  weather  the  gas 
might  be  shut  off  on  one  hour's  notice,  and  such 
contract  was  offered  to  plaintiff,  but  he  refused 
to  accept  it.  Held,  that  the  contract  with 
plaintiff  was  authorized  by  the  ordinance,  and 
be  could  not  recover  the  excess  paid  by  him  over 
7^  cents  per  1,000  feet.— Ii<«ansport  ft  W.  V. 
Natural  Obb  Co.  v.  Ott,  05  N.  E.  549,  30  Ind. 
App.  03. 

Ih]  (Snp.lMS) 

A  gas  company  was  permitted  to  use  the 
streets  of  a  city  to  distribute  gas  to  consum- 
ers by  virtue  of  a  contract  with  the  city,  nrhich 
fixed  the  maximum  price  of  gas.  Held  that,  if 
the  city  could  not  bring  an  action  on  its  own 
account  to  enforce  such  contract,  it  could  sue 
for  the  benefit  of  its  inhabitants,  as  it  was,  in 
view  of  the  contract,  the  trustee  of  an  express 
trust,  within  the  meaning  of  section  251,  Burns' 
Rev,  St.  1901,  providing  that  the  trustee  of  an 
express  trust  may  sue  without  joining  with 
him  the  person  for  whose  benefit  the  action  is 
prosecuted,  and  that  "a  trustee  of  an  express 
trust,  within  the  meaning  of  this  section,  shall 
be  constraed  to  include  a  person  with  whom  or 
in  whose  name  a  contract  is  made  for  the  bene- 
fit of  another."— M uncle  Natural  Gas  Co.  v. 
City  of  Muncie,  06  N.  E.  436,  160  Ind.  97,  GO 
L.  R.  A.  822. 

It  is  not  necessary  for  a  city  to  show  that 
it  has  itself  sustained  damage,  when  it  sues  for 
the  benefit  of  its  inhabitants,  but  it  is  enough 
to  show  that  the  act  complained  of  tends  to 
injure  the  public  of  the  municipality.— Id. 

The  record  of  the  common  council  of  a  cit.v, 
showing  its  rejection  of  a  schedule  of  prices 
submitted  by  a  gas  company  under  its  contract 
with  the  city,  is  proper  substantive  evidence 
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of  the  fact  of  such  rejection,  where  &  certi6ed 
copy  of  the  resolatioQ  was  served  oa  the  com- 
pany .—Id. 

Where  a  gas  company  is  permitted  to  use 
the  streets  of  a  city  to  distrlbate  gas  to  con- 
sumers by  virtue  of  a  contract  with  the  city, 
which  fixes  the  maximum  price  to  be  charged 
for  gas,  the  city  may  maintain  an  action  by 
way  of  injunction  to  enforce  the  contract.— Id. 

A  city  ordinance  permitting  a  gas  company 
to  uBe  the  streets  for  distributing  gas  to  con- 
sumers, and  accepted  by  the  company,  provided 
that  for  heating  purposes  the  price  of  gas  was 
not  to  exceed  "three-quarters  of  the  present  cur- 
rent price  of  wood  or  coal  for  fuel,"  and  that 
the  cost  of  natural  gas  tor  lighting  was  not  to 
exceed  a  like  ratio  to  the  cost  of  artificial  gas. 
Then  followed  a  provision  that  the  schedule  of 
charges  for  heating  purposes  to  be  submitted 
to  the  council  "should  not  exceed  the  price 
above  stated."  HeU,  that  a  maximum  scale  of 
charges  was  clearly  intended.— Id. 

Under  Act  March  14,  1807  (Bnxns'  Hev. 
St.  1901,  f  3023),  providing  that  "the  common 
muocil  shall  have  exclusive  power  over  the 
streets,  highways,  alleys  and  bridges  within 
such  city,"  the  common  council  of  a  city,  in 
permitting  a  gas  company  to  use  the  streets 
for  distributing  gas  to  the  inhabitaDts,  may 
protect  the-  latter  from  extortion  by  providing 
that  the  company  shall  not  charge  in  excess 
of  certain  prices  for  its  service.— Id. 

While  a  gas  company  continues  to  use  the 
streets  of  a  city_  to  distribute  natural  gas  to 
consumers  by  virtue  of  a  contract  with  the  city 
which  fixes  the  maximum  price  to  be  charged 
for  gas,  It  cannot  question  the  right  of  the  city 
to  enter  into  such  contract,  that  being  a  mat- 
ter for  the  state  alone.— Id. 

[1]  <Snp.  1903) 
Where,  In  an  action  for  the  price  of  natu- 
ral gas,  the  complaint  allied  a  liability  for  gas 
furnished  to  three  furnaces  operated  by  defend- 
ant, at  the  rate  of  $30  a  day,  and  claimed  for 
additional  gas  alleged  to  have  beeu  surrepti- 
tiously used  for  three  other  furnaces,  of  the 
value  of  $20  per  day,  and  that,  as  no  meter 
had  been  furnished  or  used,  plaintiff  was  unable 
to  state  the  number  of  feet  of  gas  furnished,  a 
special  finding  that  defendant  used  10,737,000 
cubic  feet  of  gas  during  32  days,  worth  7  cents 
per  1,000  feet,  on  which  judgment  was  render- 
ed, without  any  finding  that  defendant  used  any 
gas  wrongfully,  or  that  it  used  gas  not  embrac- 
e<l  within  the  terms  of  the  contract,  was  er- 
roneous, as  not  within  the  issues,— Palmer  Steel 
&  Iron  Co.  V.  Heat,  Light  &  Power  Co.,  06 
X.  E.  COO.  1(10  Ind.  232. 

tJ]  (Snp.  1907) 
Where  a  franchise  to  supply  gas  is  granted 
without  restriction  as  to  price,  and  is  accepted 
and  acted  on,  cities  incorporated  under  the  gen- 
eral law  have  no  authority  to  regulate  by  ordi- 
nance the  price  to  be  charged,  except  so  far  as 


such  power  ts  conferred  by  the  law  of  1903. 
empowering  cities  to  fix  by  contract  or  fran- 
chise'the  price  of  gas.— City  of  Richmond  v. 
Richmond  Natural  Gas  Co.,  168  Ind.  S2,  70 
N.  E.  1031. 

The  law  of  1905,  empowering  cities  to  reg- 
ulate the  supply  of  gas  and  to  fix,  "by  contract 
OP  franchise,"  the  price  thereof,  does  not  em- 
power a  city  to  fix  by  ordinance  the  price  at 
which  a  gas  company,  xKMsessing  a  franchise, 
shall  supply  gas  to  its  consumers,  the  ordinance 
not  Iwing  a  contract  unless  accepted  by  the 
company,  and  not  a  franchise  because  not  gnnt- 
ing  to  the  company  a  new  right  or  extending 
an  existing  one.— Id. 

A  municipal  corporation  has  no  tM>wer  to 
fix  by  ordinance,  the  price  at  which  a  gas  com- 
pany shall  supply  gas  to  its  consumers,  unless 
a  statute  or  Constltutim  delegates  the  power  in 
express  terms  or      necessary  implication.— Id. 

Fob  Cases  fbou  Otheb  States, 
See  24  Cent.  Dig.  Gas,  H  Ift  IL 
See,  also.  20  Cyc.  pp.  11G5-U68;  not*. 
33  U  R..  A.  181. 

i  14)1.  lMi«riaB  Incidmt  to  aomaUmoUan 
mt  op*ratl«na  «f  works  Im  sem* 
exmL 

Duty  of  gas  company  to  keep  guarded  trench 
excavated  in  highways,  see  HionwATS,  i 
194. 

Release  of  gas  company  from  claim  for  pollu- 
tion of  stream,  see  Release,  %  29. 

tsj  (8«p.l8H) 

A  gas  company  contracted  for  the  con- 
atrnctlon  of  a  gas  plant.  Th«  contractor  sub- 
let the  contract  for  boring  the  gas  wells.  The 
subcontractor,  after  boring  one  well.  laid  pipe, 
which  was  furnished  by  the  contractor,  to  get 
gas  from  the  well  to  ase  in  lioring  others. 
Part  of  the  ^pe  so  laid  was  taken  up  by  the 
contractor,  and  the  rest  used  In  conducting  gas 
to  a  town  for  the  use  of  the  company.  Hdd 
that,  though  the  plant  had  not  been  turned 
over  to  the  company,  it  and  both  contractors 
were  liable  for  injuries  to  others  caused  by  the 
ne^igent  manner  In  which  the  pipe  was  laid. — 
I^banon  Light.  Heat  &  .Power  Co.  v.  Leap, 
130  Ind.  443,  39  N.  E.  57,  20  L.  R.  A.  342. 

For  Cases  fbom  Otheb  States, 
See  24  Cent.  Dio.  Gas,  |  12. 
See,  also.  20  Cyc.  p.  117a 

S  15.  lajnrias  tnm  aaaMpa  or  axploaiom 

of  CMS. 

Liability  of  city  for  acts  of  officers  in  conduct- 
ing  municipal  lighting  plant,  see  Municipai. 
cobpobations,  }  747. 

Fob  Cases  fbou  Otheb  States, 
See  24  Cent.  Dig.  Ga^  H  13-17. 
See,  also.  20  Cyc.  pp.  1170-1179;  note,  29 
L.  R.  A.  337. 
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i  16.          Natnr*  amA  crouds  of  UaUl- 

Ity. 

Ul  f9np.lSH) 
SafBcient  notices  of  a  leak  in  a  aatural 
sms  main  ia  given  to  the  owner  of  aucfa  main  by 
the  coQtinoance  of  the  leak  (or  several  years 
and  direct  information  given  to  line  walkeia. — 
Consamers'  Gas  Trust  Co.  v.  Perrego,  43  N. 
E.  300,  144  Ind.  350,  32  L.  R.  A.  146. 

Fob  Cases  fboh  Otbbb  States, 
See  24  Cent.  Dia,  Gas,  |  13. 
See,  also,  20  C^a  p.  1170. 

f  17,  ^—  Care  reavlred  In  general. 

[a]    (App.  1886) 

A  natural  gas  company  must  so  operate 
its  pipes  as  to  prevent  the  escape  of  gas  there- 
from, in  snch  qnantities  as  to  become  dangeroos 
to  life  and  property.— Alexandria  Mining  &  Ex- 
ploring Co.  T.  Irish,  44  N.  E.  680,  16  Ind.  App. 
S84. 

Cb]  (App.  1M1> 
Where  a  person  or  corporation  famishing 
Dftttural  gas  to  cuBtomers  n^l^ntly  caoses  or 
pennitB  the  preasare  to  increase  beyond  the 
nanal  and  accastomed  piessure  to  the  extent 
that  it  orertieats  stoves,  etc,  of  its  costomers, 
without  the  lattei'a  &alt,  so  that  danwge  re- 
sults to  the  costomers,  sacli  act  ia  a  positive 
wRHiff,  and  is  therefore  actionable.— Indiana 
Katnral  ft  Illuminating  Gaa  Ce.  t.  Long,  09  N. 
E.  410,  27  Ind.  App.  219. 

Fob  Cases  fbou  Other  States, 
See  24  Cent.  Dig.  Gas,  {  14. 
See,  also,  20  Cyc  p.  1170. 

i  18.  ^—  Defeets,    aots»    or  omissions 
eanstaiK  lajury. 

M   (App.  im) 

Where  one  furnishing  natural  gas  to  the 
boose  of  plaintiff,  without  any  notice  to  plain- 
till^  increased  the  pressure  to  double  that  at 
which  it  had  been  maintained,  whereby  the  fires 
in  plaintiff's  house  were  so  increased  in  intensi- 
ty as  to  set  fire  to  the  house,  the  one  supplying 
the  gas  was  guilty  of  negligence.— Alexandria 
Mining  &  Exploring  Co.  v.  Painter,  28  N.  E. 
113,  1  Ind.  App.  687. 

P>]    (App.  1896) 

Under  Rev.  St.  1804,  I  7507  et  seq.,  de- 
claring it  the  doty  of  gas  companies  to  conduct 
natural  gas  only  through  sound  wrought  or  cast 
iron  pipes  and  casings,  tested  to  a  pressure  of 
at  least  400  pounds  to  the  square  inch,  and  that 
they  shall  not  convey  natural  gas  through  such 
pipes  and  casings  at  a  pressure  exceeding  300 
pounds  per  square  inch,  failure  to  apply  test  at 
a  pressure  of  more  than  100  pounds  is  negli- 
gence, making  the  company  liable  for  resulting 
injnry.— Alexandria  Mining  &  Exploring  Co. 
T.  Irish.  44  N.  E.  680,  16  Ind.  App.  534. 

In  an  action  against  a  natural  gas  com- 
pany for  injuries  caused  by  an  explosion,  a  con- 


tention that  there  was  no  charge  of  negligence 
in  the  breaking  and  bursting  of  the  pipe,  in  the 
escaping  of  the  gas,  in  the  percolating  of  it 
through  the  earth,  and  of  its  findli^  its  way 
beneath  the  bolld^ng  where  the  explosion  oc- 
curred, Is  without  merit,  as  the  company  was 
boimd  to  know  that  such  consequences  would 
probably  follow  the  use  of  the  defective  pipes, 
and  the  tumit^  on  of  the  gas  at  an  excessive 
pressure.— Id. 

[C]  (S»p.l897) 
Where  a  gaa  company,  in  connecting  a 
house  with  its  main  in  a  city,  used  a  cracked 
elbow,  which  it  was  often  called  to  repair,  it 
was  liable  for  Injuries  resulting  from  an  explo- 
sion of  gas  leaking  through  such  elbow,  where 
it  had  failed  to  remove  it,  or  to  close  the  crack 
known  to  exist  therein.— Richmond  Gas  Go.  v. 
Baker,  45  N.  E.  1049,  146  Ind.  600,  36  L.  B. 
A.  683. 

[d]  (App.l8») 

In  an  action  to  recover  loss  by  fire,  the 
complaint  alleged  that  defendant,  a  natural  gas 
company,  negligently  failed  to  supply  gas  in  a 
safe  manner,  in  that  it  failed  to  control  the 
pressure  of  the  gaa,  and  provided  an  insufficient 
regulator  to  control  such  pressure,  whereby  the 
stoves  in  the  building  in  which  defendant's 
office  was  located  became  red-hot,  setting  fire 
to  the  building,  which  fire  spread  to  plaintiff's 
building,  and  consumed  it.  The  evidence  show- 
ed that  the  regulators  were  in  good  order,  and 
were  examined  by  defendant  on  the  night  in 
question;  that  defendant  had  a  desk  room  in 
the  office  in  which  the  fire  originated ;  that  the 
lessee  oE  the  room  had  a  gas  stove  therein, 
which  was  not  In  safe  condition  to  bum  natu- 
ral gas,  and  that  the  fire  originated  from  its 
defective  condition.  Held,  that  the  proximate 
cause  of  the  loss  was  the  defective  condition 
of  the  stove,  for  which  defendant  was  not  re- 
sponsible—Westfield  Gas  &  Milling  Co.  v.  Hin- 
shaw,  53  N.  E.  lOGO,  22  Ind.  App.  409. 

[•]    (App.  1900) 

It  is  unlawful  to  lay  a  nataral  gas  pipe 
on  the  surface  of  a  highway,  and  the  person 
maintaining  it  Is  liable  for  an  injury  resulting 
therefrom,  even  if  the  particular  injury  could 
not  have  been  foreseen.— Indiana  Natural  & 
Illuminating  Gas  Co.  v.  HcMath.  ST  N.  E. 
593,  59  N.  E.  287,  26  Ind.  App.  154. 

It}  (App.  1904) 
A  complaint  showed  that  defendant  was 
furnishing  natural  gas  to  plaintiffs,  and  that  it 
negligently  failed  to  regulate  the  flow  into  pipes 
leading  to  plaintiffs'  stove,  by  reason  of  which 
the  pressure  and  quantity  were  increased  l}e- 
yond  that  theretofore  supplied  to  such  an  ex- 
tent that  the  stove  was  overheated,  setting  fire 
to  plaintifh'  property,  without  their  fault. 
Held  to  state  a  cause  of  action. — Citizens'  Gas 
&  Oil  Min.  Co.  v.  Whipple,  69  N.  E.  657,  32 
Ind.  App.  203. 
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[g]  (Aw.  IMS) 
The  maoager  of  a  pnbUc  Bervice  natural 
gas  compaoy  having  turned  on  the  gas  at  the 
street  valve  to  let  it  into  the  pipes  in  the  house, 
and  then,  on  discovering  that  it  was  leaking 
somewhere,  undertakes  to  turn  it  off,  was  negli- 
gent  in  not  turning  it  off  at  the  street  valve, 
but  instead  turning  it  off  at  the  house  valve — 
thus  allowing  the  gns  escaping  from  a  break  in 
the  pipe  between  such  valves  to  get  througli  the 
wall  Into  the  cellar,  where  an  explosion  occur- 
red— though  the  plumbing  had  previously  been 
tested,  and  then  found  to  be  secure.— Hunting- 
ton Light  &  Fuel  Co.  v.  Beaver,  73  N.  E.  1002, 
37  Ind.  App.  4. 

The  negligence  of  the  manager  of  a  natural 
^8  company,  on  discovering  that  gas  was  leak- 
ing in  the  pipes  of  a  bouse,  in  turning  the  gas 
off  at  the  house  valve,  instead  of  the  street 
valve— thus  allowing  the  gas  to  get  into  the  cel- 
lar from  the  leak  between  the  two  valves— was 
a  concurrent  cause  of  an  explosion  occurring 
while  the  plumber  employed  by  the  owner  of 
the  bouse  was  searching  for  the  leak ;  making 
the  company  liable  for  injury  to  the  tenant, 
who  was  not  at  fault,  though  the  agency  acting 
on  the  gns  to  cause  the  explosion  is  not  shown. 
-Id.  . 

Where  plumbing  has  been  lately  tested 
and  found  safe  and  a  gas  company  turns  on  the 
gas  but  asrerlalns  that  there  is  a  leak  in  the 
pipes,  from  which  an  explo^tion  results,  the  fail- 
ure of  the  company  to  turn  off  the  gas  consti- 
tutes negligence.— Id. 

1 19.         OMitrlbmtaTjr  mecUsenee. 

[a]  (Sn».UB4) 

In  an  action  for  personal  iojuries  caused 
by  the  explosion  of  natural  gaa,  alleged  to  have 
been  due  to  the  ne^igent  manner  In  which  the 
pipe  for  conductinc  it  was  laid,  evidence  that 
before  the  explodon  plaintiff  bad  with  other 
boys,  though  cautioned  against  doing  so,  med- 
dled witti  the  pipe  after  it  was  laid,  so  as  to 
cause  its  joints  to  become  loose,  should  be  con- 
sidered in  determining  the  question  of  conti'ib- 
ntoiy  nefl^igence,  it  being  claimed  by  the  de- 
fenses that  the  accident  was  the  result  of  such 
loosening  of  the  joints.— Lebanon  Ught,  Heat 
&  Power  Co.  v.  Leap,  139  Ind.  443,  39  X.  K 
r.-,  20  L.  R.  A.  342. 

[b]  <Snp.  189fi) 

In  an  action  for  personal  injuries  caused 
by  an  explos/on  of  natural  gas.  which,  leaking 
from  a  sleeve  in  defendant's  piiies,  percolated 
through  the  ground  and  accumulated  in  piniu- 
tiff's  cellar,  90  feet  distant,  where  it  appeared 
that  plaintiff's  house  was  supplied  with  gas  by 
anotlier  company,  the  failure  of  the  plaintiff  to 
notify  the  defendant  of  the  leak,  even  if  she 
knew  of  its  existence,  did  not  constitiito  contrib- 
utory negligence.— Consumers'  Gas  Trust  Co. 
V.  I'errego,  144  Ind.  S.'jO,  43  N.  E.  SOU,  32  L. 
It.  A.  146. 


[c]    (S«p.  1S97) 

Where  a  gas  company,  being  notified  of  a 
leak  in  a  pipe  connecting  a  house  with  the 
main,  sends  one  of  Its  agents  to  repair  tbc  leak, 
and  he  assures  the  fismlty  that  all  is  safe,  and 
that  the  smell  of  gas  in  the  house  comes  from 
a  leak  in  the  street,  a  member  of  the  family 
remaining  in  the  bouse  is  not  negligent. — Rich- 
mond »as  Co.  V.  Baker,  146  Ind.  UUO,  45  N. 
E.  1049.  36  L.  R.  A.  688. 

[dj    (App.  IftOO) 

A  natural  gas  pipe  on  the  surface  of  a 
highway  had  been  there  for  years,  and  was  cov- 
ered by  grass  and  weeds.  Plaintiff  who  was 
not  a  resident  of  the  neighborhood,  was  injured 
by  an  explosion  caused  by  taking  a  traction  en- 
gine over  the  pipe  In  order  to  make  a  tarn  to 
enter  a  field  on  the  other  elde  of  the  highway. 
Ue  sent  one  of  his  employes  ahead  to  examine 
the  way  before  he  entered  the  field.  The  evi- 
dence was  in  conflict  as  to  plaintiff's  knowledge 
of  existence  of  such  gas  pipe.  Held  suflteient 
to  sustain  a  finding  that  plaintiff  was  not  gnilty 
of  contributory  negligence.— Indiana  Natural  & 
Illuminatinc  Oas  Co.  v.  McMath,  57  N.  E.  S98, 
59  N.  E.  287,  26  Ind.  App.  154. 

[el     <App.  1M)3) 

Where  natural  gas  got  into  plaintiff's  cel- 
lar from  a  leak  in  defendant's  pipes,  and  its 
superintendent  came  to  locate  the  cause,  and 
plaintiff  went  into  the  cellar,  at  his  request,  to 
admit  him,  and  remained  no  longer  than  nec- 
essary to  point  out  the  supposed  leak,  and  be. 
without  any  warning  to  her,  lighted  a  match, 
causing  an  explosion,  which  injured  her.  she 
was  not  guilty  of  contributory  negligence. — Tip- 
ton Light,  Heat  &  Power  Co.  v.  Newcomer,  67 
X.  K.  548,  33  Ind.  App.  42. 

[f]     (App.  19M) 

It  is  not  uegUgence  to  leave  a  natural  gas 
stove  burning  at  night,  if  proper  care  and  cau- 
tion are  used  in  turning  down  and  adjusting 
the  key  valve,  and  looking  after  the  service 
jiipes  and  appliances,  so  as  to  proiKrly  regulate 
the  flow  at  a  safe  pressure. — Citizens'  Gas  & 
Oil  Min.  Co.  v.  Whipple,  60  N.  E.  657,  32  Ind. 
App.  203. 

For  Casks  from  Otbeb  States, 
•See  24  CENT.  Dio.  Gas,  f  1». 
See,  also,  20  Cyc.  pp.  1174-1179. 

SCO.  —  AotloH*. 

Expert  testimony,  see  EviDBKCE,  H  508,  513. 
For  causing  death,  see  Death,  {  57. 

[si  (Snp.  18S1) 
A  complaint  alleged  that  plaintiff  was  the 
owner  of  a  dwelling  house  in  the  town  of  M.. 
and  that  defendant  so  negligently  laid  its  pipes 
in  the  streets  of  M.  that  the  gas  escaped  there- 
from into  plaintiffs  house,  and  exploded,  set- 
ting fire  to  the  houBe.  Held,  that  the  com- 
plaint showed  that  defendant  owed  plaintiff  a 
duty,  of  which  its  negligence  would  be  a  breacb, 
since  the  averment  that  defendant  laid  its  pipes 
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in  the  streets  of  M.  showed  that  defendant  owed 
it  to  the  property  owaers  o£  M.  to  use  reasona- 
ble care.— Mississinewa  Min.  Co.  v.  Patton,  1^ 
Ind.  472,  28  N.  E.  U13,  28  Am.  St.  Rep.  203. 

[b]  (8VP.1SU) 

Where  the  complnint  in  an  action  for  in- 
juries cansed  bj  an  explosion  of  gaa  in  defend- 
ant's  street  pipes  alleged  that  plaintiff,  prior 
lo  the  injury,  was  a  "strong,  active,  energetic 
hoy  of  twelve  years  of  age,  la  good  health,  and 
in  full  po<>ses8ion  of  all  bis  faculties,"  and  the 
evidence  tended  to  support  the  allef^ation,  it 
was  error  to  charge  that  he  was  not  guilty  of 
contributory  negligence  if,  at  the  time  of  tlie 
accident,  he  was  a  child  of  immature  years, 
tempted  by  cnrioaity,  and  incapable  of  compre- 
hending the  danger  of  standing  near  the  bum- 
ias  gas  and  touching  or  disturbing  tin  exposed 
imrt  of  the  pipe. — Ijcbanon  Light,  Heat  &  Pow- 
er Co.  V.  Griffin,  130  Ind.  470,  39  N.  E.  02. 

In  an  action  for  injuries  resulting  from  an 
explosion  of  gas  leaking  from  defendant  gas 
companies*  service  pipe,  mere  evidence  that  the 
gas  exploded  was  insufficient  to  show  negli- 
gence, without  showing  what  brot^ht  about  the 
explosion.— McOaban  t.  Indianapolis  Natural 
Gas  Co..  37  N.  E.  601.  140  Ind.  sqs,  29  L.  R, 
A.  355,  40  Am.  St.  Rep.  199. 

A  complaint  alleging  negligence  in  defend- 
ant gas  company's  failure  to  turn  off  the  gas 
mpply  for  a  tenement,  after  being  directed  so  to 
do,  that  a  defect  in  the  pipe  within  the  cellar 
might  be  located  and  remedisd,  and  that  idain- 
tiff,  a  plumber,  while  searching  for  the  defect, 
was  itijnreil  by  the  explosion,  does  not  show  that 
the  injury  was  the  proximate  result  of  defend- 
ant's negligence,  as  it  will  be  presumed  that 
there  was  an  intervening  responsible  agency,  for 
which  defendant  was  not   responsible.— Id. 

m    (App.  ISK) 

Where,  in  an  action  against  a  natural  gas 
company  for  damages  to  plaintiff's  house,  caus- 
ed by  the  explosion  ot  gas  which  escaped  from 
its  pipe  line  through  the  ground  into  plaintiff's 
bonae,  there  is  evidence  that  defendant  was 
aware  for  several  years  of  the  leak,  or  could 
have  discovered  it  by  the  exercise  of  reasonable 
care,  a  finding  that  defendant  was  negligent  in 
tbe  Qiaintenance  of  its  pipe  line  will  not  be 
disturbed.— Consumers'  Gas  Trust  Co.  t.  Cor- 
b&ley,  14  Ind.  App.  540.  43  N.  E.  237. 

In  an  action  against  a  gas  company  for  the 
destruction  of  property  from  an  explosion  of 
natural  gas.  there  being  evidence  tending  to 
ITove  the  existence  of  a  leak  for  several  years 
before  tbe  explosion,  and  that  defendant  knew, 
or  by  the  exercise  of  ordinary  care  could  have 
known,  of  the  existence  of  the  leak,  there  vras 
no  error  in  allowing  plaintiff  to  prove  tbe  dif- 
iei^Dt  kind  of  sleeves  used  in  making  connec- 
tions at  the  time  of  the  explosion,  and  whether 
the  sleeve  in  question  was  commonly  used  when 
th«  roonections  were  made,  was  immaterial. — 

Id. 


[e]     (App.  ]S») 

A  complaint  alleging  that  defendant  nat- 
ural gas  company  negligently  and  knowingly 
suffered  its  pipe  lines  to  become  rotten  and  in- 
capable of  retaining  the  gas,  and  continued  to 
use  them  for  conveying  gas,  knowing  of  such 
defective  condition,  and  that,  by  reason  of  such 
cai-elesRness  and  negligence,  one  of  the  pipes 
sprung  a  leak  in  front  of  the  building  in  which 
plaintiff's  intestate  was  employed,  permitting 
the  gas  to  escape  into  the  earth,  which  it  per- 
meated, accumulating  in  said  building,  and  ex* 
ploding  when  it  came  in  contact  with  fire, 
whereby  the  building  was  blown  down,  causing 
iniefilate  to  be  buried  under  the  debris,  and  to 
be  burned  by  the  fire  immediately  following 
the  explosion,  and  to  be  injured,  from  the  ef- 
fects of  which  he  died,  charges  the  proximate 
cause  of  the  death  to  be  the  negligence  of  de- 
feudant.- Alexandria  Mining  &  Exploring  Co. 
v.  Irish,  44  N.  B.  C80,  16  Ind.  App.  534. 

A  complaint  for  death  caused  by  an  explo- 
sion of  gas  escaping  from  the  pipe  line  of  a  nat- 
ural gas  comimny  need  not  allege  that  defend- 
ant knew  gas  was  escaping  from  the  broken 
pipes,  and  jiercolating  through  the  ground  to  the 
place  of  explosion,  or  that  it  knew  of  the  dan- 
ger of  an  explosion,  it  being  bound  to  know 
that  gas  would  escape,  and  that  there  was  dan- 
ger of  an  explosion,  if,  as  charged,  it  had  knowl- 
edge of  the  Imperfect  condition  of  the  pipes. 
-Id. 

In  an  action  against  a  natural  gas  company 
for  death  by  explosion,  evidence  tending  to  show 
the  condition  of  the  pipe  line  prior  to  the  acci- 
dent was  properly  admitted*  on  the  theory  that 
the  condition  of  the  pipe  at  the  time  of  the 
examination,  or  when  the  defect  was  observed, 
was  such  as  to  indicate  that  the  defects  had  ex- 
isted prior  to  the  time  of  tbe  injury  complained 
of.— Id. 

Where  a  special  verdict  found  that  deceas- 
ed was  free  from  fault,  aud  was  lawfully  oc- 
cupying a  building  when  the  explosion  occui-- 
red  which  resulted  in  his  death,  it  was  not  nec- 
essary that  it  should  find  that  the  deceased 
had  no  knowledge  of  the  dangerous,  defective, 
or  unsafe  condition  of  the  pipe  line,  and  that 
it  had  burst  and  gas  was  escaping  therefrom. 
-Id. 

m  (App.  1899) 
A  complaint  against  a  natural  gas  com- 
pany for  negligently  increasing  the  pressure, 
and  setting  tire  to  plaintifi^s  house,  showed 
that  plaintiff  had  control  of  all  the  gas  appli- 
ances within  her  house,  except  the  mixer;  that 
the  company  chaDgptl,  over  plaintiff's  protest, 
a  No.  5  for  a  No.  7  mixer,  hut  did  not  Kh»'»\v 
that  it  was  legally  boiinil  to  furnish  such  a 
mixer  as  the  consumer  wished,  or  that  the 
fire  might  not  have  occurred  with  either  mix- 
er ;  that  the  gas  passed  through  the  mixer  in- 
to a  burner,  aud  in  front  of  the  mixer  was  a 
valve  regulating  the  flow,  aud  used  to  turn  off 
the  gas,  but  that  the  amount  of  the  flow  de- 
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pended  on  the  pressure,  irhicb  was  rcguliited 
by  the  company.  It  averred,  further,  that 
plaiDtifE  bad  "carefully  adjusted  the  valve  to 
suit  the  pressure  before  her  absence";  indiont- 
iug  that  she  knew  the  pressure  was  not  uni- 
form, and  that  it  was  controlled  by  the  valve. 
Held  not  to  show  negligence  of  the  company. 
— Ibncb  V.  Huntington  Light  &  Fuel  Co.,  5o 
X.  E.  240,  23  lad.  App.  281. 

[g1     (App.  1899) 

In  an  action  against  a  natural  gas  com- 
pany for  negligently  failing  to  control  the  pres- 
sure of  gas,  whereby  a  consumer'a  stove  was 
overheated  and  his  house  burned,  in  a  city 
where  the  pressure  was  uniform  to  nil  consniii- 
era,  but  each  had  "mixers"'  to  reguiate  the 
quality  of  gas,  and  keys  to  regulate  the  pres- 
sure or  cut  it  off  altogether,  it  was  error  to 
admit  proof  that  on  the  night  in  question  cer- 
tain other  consumers  noticed  that  their  stoves 
were  overheated;  it  not  being  shown  that  the 
mixers  were  the  same  as  that  of  the  consum- 
er whone  house  was  destroyed,  nor  that  the 
keys  were  turned  to  admit  the  same  pressure. 
—Indiana  Natural  &  Illuminating  Gas  Co.  "v. 
New  Hampshire  Fire  Ins.  Co.,  53  X.  E.  485, 
23  Ind.  App.  208. 

[b]  (App.  1900) 

A  complaint  is  sufBcient  wliich  states  that 
defendant  negligeBtlr  maintained  a  natural  gas 
pipe  on  the  top  of  tlie  ground  on  a  public  higli- 
way,  and  aliowed  it  to  be  covered  by  grass  and 
weeds,  and  tliat  plaintiff,  in  the  exercise  of 
due  care,  without  knowing  of  such  pipe,  while 
going  from  the  highway  into  a  field,  with  a 
traction  engine,  ran  over  and  broke  anch  pipe, 
and  was  injured  by  an  explosion  caused  by 
tlie  gas  being  ignited  from  the  fire  in  the  en- 
gine.— Indiana  Natural  &  Illuminating  Uns  Co. 
V.  McMath,  57  N.  E.  503,  50  N.  E.  287,  2G 
Ind.  App.  154. 

[1]    (App.  1900) 

Findings  by  the  jury  in  an  action  for  dam- 
ages against  a  gas  company  that  defendant's 
pijiea  were  made  of  the  approved  kind  of  ma- 
terial, and  audi  as  were  in  general  use,  and 
that  defendant  maintained  a  sufflrient  force  of 
men  to  keep  its  lines  in  repair,  are  not  in  ir- 
reconcilable conflict  with  a  general  verdict 
which  finds  that  defendant  had  negligently  al- 
lowed its  lines  to  liecome  rotten,  decayed,  and 
broken,  and  that  the  pipes  were  not  properly 
inspected  and  repaired.— Indiana  Natural  &  Il- 
luminating Gas  Co.  T.  Anthony,  58  X.  E.  8C8, 
20  iDd.  App.  307. 

[J]  (App.  1901) 
In  an  action  against  s  gas  company  by  a 
consumer  for  setting  fire  to  his  premises  by 
too  high  pressure,  plaintiff,  in  order  to  show 
that  stoves  other  than  the  one  caasing  the  In- 
jury were  overheated  by  the  pressure,  was  not 
obliged  to  show  that  the  cooditiona  were  pre- 
cisely the  same,  but  it  was  sufficient  that  he 
showed  that  they  were  substantially  the  same. 


—Indiana  Natural  ft  Illnminating  Gas  Co. 
Long,  59  N.  E.  410.  27  Ind.  App.  2ia 

Evidence  that  certain  stoves  were  si 
plied  from  the  same  low-pressure  mains 
plaintiff's  stove,  and  with  mixers  furnished 
defendant,  and  were  used  in  houses  near  pla: 
tiff's  residence,  between  which  there  was  noi 
ing  to  obstruct  the  flow  of  the  gas,  constiti 
ed  a  sufficient  foundation  to  admit  teetimo 
that  such  stoves  were  overheated  from  hi 
gas  pressure  on  the  night  of  the  fire. — Id. 

In  an  action  against  a  gas  company  by 
consumer  for  setting  fire  to  his  premises 
too  high  pressure  of  the  gas,  an  avermei 
among  other  things,  that  the  regulators  Wf 
out  of  order,  not  being  under  the  circumxtam 
easential  to  plaintiff's  cause  of  action,  a  si 
cial  finding  contrary  to  the  allegation  was  n 
inconsistent  with  a  general  verdict  for  t 
plaintiff.— Id. 

Plaintiff  alleged  that  his  house  was  ( 
stroyed  by  fire  at  night  through  failure  of  t 
defendant  company,  which  furnished  the  gi 
to  diligently  oversee  the  regulators  for  reduci 
the  pressure  of  the  gas,  and  that  the  regulate 
were  out  of  repair.  The  jury,  in  answer 
special  interrogatories,  found  that  the  regul 
tors  were  pot  out  of  repair,  but  that  defeii 
ant  had  failed  to  employ  a  watchman  to  ovt 
see  the  pressure  in  the  nighttime.  Held,  th 
a  motion  by  defendant  for  a  judgment  becau 
a  general  verdict  for  plaintiff  was  inconsiste 
with  the  answers  to  the  interrogatories  w 
properly  overruled,  since  the  answer  that  d 
fendant  failed  to  oversee  the  regulators  in  t 
nighttime  was  sufficient  to  sustain  the  coi 
plaint.— Id. 

[k]    (AdP.  1902) 

The  complaint  In  an  action  for  damag 
resulting  from  an  explosion  of  natural  g 
alleged  that  defendant  company's  main  frc 
which  the  gas  was  alleged  to  have  escaped  w 
weak,  and  incapable  of  safely  carrying  gf 
and  that  defendant  continued  to  operate  t 
main  with  knowledge  thereof.  ffWd,  that 
deuce  of  leaks  at  other  places  in  the  pipes  tb 
that  at  which  the  accident  occurred,  and  c 
isting  before  the  explosion,  was  admissible. 
Logansport  &  W.  V.  Gas  Co.  t.  Coate,  64 
£.  (kIS,  29  Ind.  App.  209. 

[I]     (App.  1904) 

In  an  action  for  damages  alleged  to  ha 
been  caused  by  defendant's  negligence  in  rt 
ulating  the  flow  of  natural  gas  into  the  pip 
leading  to  plaintiffs'  stove,  any  fact  ahowi: 
that  defendant's  gas  system  at  the  time  in  qnt 
tion  was  properly  managed,  that  it  was  n 
negligent  in  any  particular  charged  in  the  coi 
plaint,  and  that  the  plaintiffs  were  not  witho 
fault,  could  be  shown  under  the  general  denL 
— Citisens'  Gas  ft  Oil  Min.  Co.  v.  \Vhipple, 
N.  E.  S>7,  S2  Ind.  App.  203. 

In  an  action  for  buildings  burned  br  n 
son  of  negligence  in  furnishing  natnrai  gas  f 
fuel,  there  was  evidence  that  the  defenda 
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wu  nipid7lns  gaa  at  a  teo-pound  premie,  and 
that  a  pleasure  of  about  eigbt  onnc«s  was  dan- 
serona,  and  tbat,  while  there  were  regulators 
to  control  the  pressure,  they  did  not  control  it 
until  it  reached  ten  pounds;  and  an  instruction 
declared  that  if,  at  the  time  of  the  buraiog,  de- 
fendant was  fumisbiDg  plaintiffs  natural  gas 
to  be  naed  for  fuel  in  a  stove  in  plaintiffs'  of- 
fice, ud  defendant  snffered  and  permitted  its 
RfOlatOT  or  regolatora  to  be  in  sach  condition 
that  it  or  they  did  not  legolate  or  control  the 
picaBore,  and  the  xegnlator  admitted  gas  to 
the  atOTC  at  a  Uffh  and  dangerous  pressure, 
and  plaintiffa*  stove,  was  thereby  overheated, 
thereby  causing  the  destmctlra  and  damages, 
without  contributory  negligence  on  the  part  of 
plaintiffs,  defendant  was  liable.  Held,  that  the 
initruction  did  not  necessarily  proceed  on  the 
dKOiy  that  the  regulators  were  out  of  order, 
bnt  anmrently  on  the  theory  that  they  may 
have  been  in  proper  repair,  bnt  were  so  ad- 
justed as  to  permit  a  dangerous  quantity  of 
gM  to  pass  through,  and  there  was  evidence 
to  which  the  instruction  was  applicable.— Id. 

In  an  action  for  buildings  burned  by  rea- 
son of  negligence  in  supplying  natural  gas 
thereto,  instructions  as  to  the  use  thereof  as 
a  foel,  declaring,  in  short,  that  it  was  a  danger- 
oaa  substance,  and  that  the  care  must  be  com- 
mensurate with  tlie  danger,  were  not  objection- 
able.—Id. 

In  an  action  for  bnildings  burned  by  rea- 
■on  of  negligence  in  supplying  natural  gas 
thereto,  an  instruction  declared  that  if  the  jury 
found  tbat  defendant,  when  plaintiffs'  prop- 
enr  was  burned,  was  furnishing  plaintiffs  nat- 
nral  gas  for  fuel  for  a  valuable  consideration, 
and  negligently  failed  to  provide  appliances, 
rtc.  reasonably  necessary  to  control  the  amount 
and  pressure,  and,  on  account  of  such  failure, 
plaintiffs'  property  was  destroyed  by  fire  oc- 
nsioned  by  an  overheated  stove,  caused  by  fail- 
nre  to  regulate  the  pressure,  defendant  would 
be  liable  for  resulting  damages,  unless  they 
found  that  plaintiffs  were  guilty  of  contribu- 
tory negligeuce.  Held,  that  this  did  not  state 
That  plaintiffs  must  prove  to  authorize  a  re- 
covery, but  stated  only  that  certain  conduct 
on  defendant's  part  was  actionable  negligence. 
-Id. 

In  an  action  for  buildings  burned  by  rea- 
■OB  of  defendant's  negligence  in  furnishing 
natnmi  gas  for  fuel,  an  instruction  that  a  cor- 
poration or  person '  furnishing  audi  gas  "is 
boQud  to  exercise  such  care,  ^111,  and  diligence 
U  all  its  operations  as  is  called  for  by  the  del- 
icaey,  difficulty,  and  dangerousneas  of  the  na- 
ture of  its  buainesB,  in  order  that  injury  may 
aot  be  done  to  others;  that  is  to  say,  If  the 
dangiH,  delicacy  or  difficulty  is  extraordinarily 
treat,  extraordinary  akill  and  diligence  is 
required"— Acid  not  erroneous,  as  being  control- 
led by  the  concluding  part  thereof.— Id. 

[m]  (Ap».lM6) 

Where,  in  an  action  by  a  tenant  against 
t  gas  company  for  personal  injuries  resulting 


from  an  explosion  of  gas,  the  answers  to  in- 
terrogatories show  tbat  defendant's  manager 
turned  on  the  gas  at  the  street  valve  and  soon 
afterwards  informed  plaintiff  that  there  was 
something  wrong  with  the  idpes  under  the 
house,  that  within  a  few  minutes  it  was  found 
gas  was  escaping  Into  the  house,  that  defend- 
ant's manager  then  told  plaintiff  that  the  gas 
would  liave  to  be  turned  off  until  the  pipes  un- 
der the  house  were  repaired,  and  be  turned  the 
valve  at  the  house,  tliat  the  manager  told  plain- 
tiff to  allow  no  one  to  touch  the  house  valve, 
and  that  when  the  pipes  were  repaired  he 
would  return  and  turn  on  the  gas  hlmaelf,  and 
that  plaintiff  did  not  know  that  the  gas  had 
not  been  turned  off  at  the  street  valve,  and 
tbat  a  plumber  employed  by  the  owner  of  the 
building,  without  plaintiff's  knowledge,  under- 
took to  repair  the  plumbing,  and  In  doing  so 
ignited  the  gas,  thereby  injuring  plaintiff  such 
answers  do  not  conflict  with  a  general  verdict 
for  plaintiff.— Huntington  Ll^t  &  Fuel  Co.  T. 
Beaver,  37  Ind.  App.  4,  73  N.  E.  1002. 

In  an  action  against  a  gas  company  for 
personal  injuries  caused  by  an  explosion  of  gas, 
answers  to  interrogatories  shoH-ing  that  de- 
fendant negligently  failed  to  turn  off  the  gas 
after  discovering  a  leak,  and  a  failure  by  plain- 
tiff to  prove  who  ignited  the  gas  which  explod- 
ed and  caused  his  injuries,  do  not  overthrow 
a  general  verdict  in  favor  of  plaintiff.— Id. 

For  Cases  fbom  Other  States, 

See  24  Cent.  Dig.  Gas,  H  16^  17. 

See,  also,  20  Gyc.  pp.  1177-1170;  note,  29 

L.  R.  A.  342. 

g  21.  Injuries  to  works,  m pipes,  or 
appUmaees. 

[a]  (A»p.l9(l6) 

A  complaint  by  a  gas  company,  alleging 
that  defendant  opened  plaintiffs  pipe  line,  and, 
without  permission,  took  Its  gas,  is  not  In  tres- 
pass, since  natural  gas  extracted  from  the 
earth  end  contained  in  a  pipe  line  la  personal 
property.— Crysul  Ice  &  Cold  Storage  Co.  v. 
Marion  Gas  Co.,  74  N.  E.  13,  35  Ind.  App. 
295. 

§  22.  Penalties  for  violatloBs  of  recu- 
latlons. 

[a]     (App.  1900) 

A  penalty  imposed  by  a  city  ordinance 
granting  certain  privileges  to  a  gas  company 
for  failure  to  comply  with  its  conditions  does 
not  preclude  one  from  maintaining  an  action 
for  damages  sustained  by  the  wrongful  act  of 
the  company.— Indiana  Natural  &  Illuminating 
Gas  Co.  V.  Anthony,  08  X.  E.  SOS,  20  Ind. 
App.  807. 

Fob  Cases  fboh  Otheb  States, 

See  24  Cent.  Dig.  Gas,  {  la 

§  23.  Offensea   incident   to  pvednotloM, 
supply,  or  nse. 

[a]    (App.  1901) 
Under  Burns'  Bev.  St.  1804,  9  2312,  de- 
claring it  unlawful  for  any  person  to  turn  off 
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nny  ralve  belonKlng  to  any  person  furnishing 
Kas  to  constimera  without  permiKsion  of  the 
owQ^r.  the  doing  the  act,  without  consent,  is 
unlawful,  without  reference  to  the  intent  of 
the  doer.— State  t.  Moore,  60  N.  E.  955,  27 
Ind.  App.  S3. 

Where  defendant  executed  to  a  company  a 
gas  and  oil  lease  on  his  farm,  and  the  com- 
pany thereafter  constructed  a  well  thereon 
which  produced  gas  which  it  piped  to  consum- 
ers without  right  to  do  so,  and  in  riolation  of 
the  contract,  the  defendant  had  no  right  to 
turn  oft  the  gas  and  prevent  its  wrongful  use 
ID  view  of  Bums-  liev.  St.  ISIW.  g  2312,  for- 
hidding  any  person  to  turn  off  gas  or  in  any 
manner  interfere  with  any  gas  line  without 
permisflion  from  the  person  or  corporation  op- 
erating it.— Id. 

[b]     (Sup.  1904) 

In  the  early  years  following  the  discovery 
of  natural  gas,  producers  and  consumers  were 
prodigal  in  its  use  and  reckless  in  its  waste, 
Kxplorers  who  drilled  a  well  that  produced  a 
small  and  unprofitable  quantity  of  gas  left  it 
open,  to  go  to  another  spot.  Where  oil  and 
gas  were  struck  in  the  same  district,  the  gas 
was  permitted  to  escape,  while  operations  for 
oil  proceeded.  To  stop  this  useless  waste  of 
gus  and  unnecessary  contamination  of  the  air, 
the  Legislature  enacted  Acts  380.1,  p.  300,  c.  3« 
{Burns'  Ann.  St  18  7510,  7511,  7512),  which 
provides  that  it  shall  be  unlawful  for  any  one 
having  control  of  a  natural  gaB  or  oil  well  to 
allow  the  3ow  of  gas  or  oil  to  escape  into  the 
open  air,  without  being  confined  within  such 
well,  for  a  longer  period  than  two  days  next 
after  oil  shall  have  been  struck  in  the  well, 
and  tliat  thereafter  such  gas  or  oil  shall  be 
safely  and  securely  confined  in  such  well,  pipes, 
or  other  proper  receptacle.  Section  2  of  the 
act  provides  that,  on  the  abandonment  of  pro- 
ducing wells,  the  same  shall  he  securely  plug- 
ged In  a  specified  manner,  so  as  to  effectually 
stop  the  escape  .of  gas.  Section  3,  as  amended 
by  Acts  1809,  p.  82,  c.  Gl,  declares  any  person 
violating  any  provision  of  the  act  guilty  of  a 
tnlsdemeauor.  Beld,  that  tbe  act  requires  three 
things  to  be  done:  (1)  Oil  or  gas  properly  con- 
fiued  within  two  days  next  after  it  was  struck; 
(2)  oil  or  gas  to  be  confined  so  long  as  it  con- 
tinued to  flow;  (3)  abandoned  wells  to  be 
plugged— and  a  failure  to  do  any  one  of  these 
arts  is  a  separate  and  distinct  offense,  to  ^icb 
the  penalty  prescribed  by  section  3  applies.— 
Bailey  v.  State,  71  N.  E.  055,  163  Ind.  165. 

Bums'  Aun.  St.  S  7510,  requires  persons 
having  control  of  any  gas  or  oil  well  to  confine 
the  same  within  proper  pipes  within  two  days 
next  after  gus  or  oil  shall  have  been  struck, 
and  provides  that  thereafter  such  gas  or  oil 
shall  be  safely  and  securely  confined  in  the 
well  or  other  proper  receptacle ;  and  section 
7512  makes  a  violation  of  any  provision  of  the 
act  a  misdemeanor.  An  indictment  in  one 
count  charged  defendant  with  having  allowed 
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gas  to  escape  into  the  open  air,  without  being 
confined,  for  a  longer  period  than  two  day* 
after  it  was  struck,  and  that  he  did  "then  and 
there"  unlawfully  fail  to  securely  confine  such 
gas  in  a  well.  The  state's  witness  testified 
that  he  was  at  the  well  on  the  day  when  tbe 
gas  was  struck,  and  on  each  of  tbe  next  five 
days,  except  one,  and  that  on  each  visit  the 
well  was  open  and  tbe  gas  escaiHUg.  Defend- 
ant's evidence  was  tbat  gas  was  struck  late 
Thursday  evening,  and  tbat  the  well  sbot  about 
noon  on  Saturday,  and  that  tbe  gas  was  im- 
mediately confined,  and  left  confined  until  Mon- 
day morning,  when  tbe  well  was  reopened  for 
the  purpose  of  doing  farther  work  upon  it, 
during  the  progress  of  which  the  gas  was  al- 
lowed to  escape  for  more  than  two  days.  KeM, 
that,  while  if  the  state's  evidence  was  true, 
defendant  was  guilty  as  charged,  yet,  under 
defendant's  evidence,  he  was  not  guilty  of  the 
oCFense  charged  in  the  indictment,  and  the  ju- 
ry should  have  been  instructed  on  that  tbeorj. 
-Id. 

foR  Casks  fbom  Otiieb  States, 
See  24  Cert.  Dig.  Gas,  S  10. 
See,  also,  20  Gyc.  p.  llSa 


GATES. 

See— 

Across  highway.    Hiohwats,  §  89. 

Private  right  of  way.    Basements,  {  59l 
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Ordinance  prohibiting  abntting  owners  from 
constructing  gates  swinging   outward  into 
street.    Municipal  Cobpokations,  |  667. 
Railroad  crossing  gates.    Railboads.  S|  SOU- 
SOS. 

Toll  gates.  Tubnpikes  and  Toll  Roads,  i 
42. 

GENEALOGY. 

See— 

Determinattoa  of  ri^t  of  inheritance.  De- 
scent AND  DiSTBIBUTION,  H  20-65. 

Evidence  of  pedigree,  birth,  and  relationsblp. 
Evidence,  285-290^ 

GENERAL  AGENTS. 

Of  insurance  company,  see  Insl'bance,  ||  74 

GENERAL  i)ND  SPECIFIC  WORDS. 

In  statute  as  affecting  construction,  see  Stat* 
VTES,  {  194. 

GENERAL  APPEARANCE. 

Pee  Appf-vrance,  $|  7-10. 
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GBKERAL  ASSEMBLY— GESTUBE& 

GENERAL  LEGACIES. 

Conatniction  of  will,  see  Wiua,  |  756. 


GENERAL  ASSEMBLY. 

See— 

Authoiitr  Hi  Btatehonaa  commissionera  to  pay 
rent  for  temporary  qoarten  of.  Statis,  | 
M. 

Ri^ht  of  members  of  to  hold  other  office  or  em- 
ployment  OWFICERB,  I  80: 

Authority  to  make  contracts.    Railroads,  | 


GENERAL  MANAGER. 


GENERAL  AVERAGE. 

Stt— 

Rights  and  liabilities  of  insurexs.  Iksubance, 
1  477. 

SniFFiNo,  il  191,  103. 

GENERAL  BENEFITS. 

IVoro  appropriation  of  property  for  public  use, 
deduction  from  compensation,  see  Euinext 
DouAin,  I  14G. 

GENERAL  CIRCUUTION. 

XewBpaper  in  which  pablicatioD  of  process  is 
to  be  made,  see  Pbocesb,  i  105. 

GENERAL  DAMAGES. 

See  Daicaoes,  S  142. 

GENERAL  DEMURRER. 

See  Pleadiho,  {  205. 

GENERAL  DENIAL. 

See  Pleadikg,  H  123,  8^ 

GENERAL  ISSUE. 

See  Pleadiitg.  U  U5,  382. 


17. 

Bight  to  laborer's  lien.    Uasteb  and  Sebv- 
ANT,  i  82. 


GENERAL  REMONSTRANCE. 

Against  grant  of  liquor  license,  see  Intoxi- 
cating Liquors,  {  68. 

GENERAL  SUPERINTENDENT. 

Authority  to  make  contracts,  see  Railroads,  i 
17. 

GEOGRAPHICAL  FACTS. 

Judicial  notice  of,  see  Evidence,  |  1(K 

GEOLOGY. 

Director  of  department  of,  see  States,  H  4S, 
51. 

GERMAN. 

Study  of  German  language  in  public  school, 
see  Schools  and  School  Districts,  §  1G4. 

GESTURES. 

Insulting  gestures  as  provocation  for  homicide, 
see  Ho&[iciDE,  |  45. 
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GIFTS. 

Scope-Note. 

[INCLUDES  Tolnntary  transfers  of  property  without  consideratloD,  wbetber  executed  i 
to  take  effect  on  the  death  of  the  giver,  and  acceptance  and  revocation  thereof;  natui 
requisites,  validity.  Incidents,  operation,  and  effect  of  such  transferB;  eridoice  relatii 
thereto ;  and  rights  and  liabilities  of  parties  thereto  as  between  themselTCs  and  u  to  othe 
In  general. 

[EXCLUDES  effect  of  particular  personal  or  confidential  relations  (see  Hvaband  ai 
Wife;  Parent  and  Child;  Ouardian  and  Ward;  Executors  and  Adminiatratom j  Attom< 
and  Clienty ;  effect  of  want  of  consideration  as  to  rights  of  creditors  and  subsequent  pu 
chasers  (see  Fraudulent  Conveyances) ;  deeds  of  gift  (see  Deeds) ;  and  taxation  of  gifts  (si 
Taxation).  For  complete  list  of  matters  excluded,  see  cross-references,  post] 


Analysis. 

I.  Inter  Vivos. 

§  1.  Nature  of  gift  in  general. 
I  4.  Requisites  in  general. 

§  5.  Gifts  distinguished  from  other  transactions. 
§  6.  Power  to  make  gift. 
§  11.  Time  of  taking  effect. 
§  12.  Parties. 

§  13.    Capacity  to  make  gift. 

§  14.           Capacity  to  take. 

§  17.  Delivery  in  general. 

§  80.           Property  in  possession  of  donee. 

§  21.   To  third  person  for  donee, 

§  22.          Constructive  delivery. 

§25.  Parol  gift  of  land. 

§  30.  Gifts  of  deposits  in  bank. 

§  31.  Gifts  of  negotiable  instruments. 

§  32.  Gifts  of  donor's  note  or  check. 

§  33.  Forgiveness  of  debt  of  donee. 

§  34.  Qualified  or  conditional  gifts. 

§  35.  Validity. 

§  38.  Fraud,  duress,  and  undue  influence. 

§  41.  Revocation  and  rescission. 
§  48.  Operation  and  effect. 

§  43.    As  to  parties. 

§  44.   As  to  bona  fide  purchasers. 

§45.  Pleading. 
§  46.  Evidence. 

§  47.          Presumptions  and  burden  of  proof. 

§  48.   Admissibility. 

§  49.  Weight  and  sufficiency. 

§  51.  Instructions. 

II.  Causa  Mortis. 

§  53.  Requisites  in  general. 

§  54.  Gifts  causa  mortis  distinguished  from  other  transactions. 

§  55.    Gifts  inter  vivos. 

§  59.  Expectation  of  death. 

§  63.  Delivery  in  general. 

§  64.  Gifts  of  rights  of  action  in  general. 

§  74.  Revocation  and  rescission. 

§  76.    Agreement  or  act  of  parties. 

This  Disest  i*  eoatpUed  •n  the  K«7-N«mber  Srstem.  Tor  •zplmBstioa,       pkc«  Ul 

K  Ind.  Dig.— PMCa  3UJ 


Digitized  by 


Google 


1 1  viBA.  Dis^Fi««iiq  OIFTft  L  I  S 


Cross-References. 


Acceptance  of  from  jienon  of  unBonnd  mind  x 
emting  coiutnietiTe  trust   Tbusts,  f  M. 

Cbari  table  fifta.  Ghaxitiks. 

iDlmltmiice  from  donee.  Desceut  and  Dis* 
TiiBunos,  H  ISk  GO-ei. 

Intoxicating  liquors  as  criminal  offense.  Ilt- 
ToxicATiNQ  Liquors,  SI  156-103,  215. 

land  for  Bwt  of  justice.  Counties,  U  32,  33. 

Parment,  as  gift,  of  consideratiui  for  convey- 
ance to  another,  as  creatine  xesnltinf  tmst. 
Tbcsts.  i  St. 

Befbrmatlon  of  deed  of.  Ketobu Anoir  of  In- 
mClCENTS,  f  8. 

BegulationB  of  gifts  of  intoxicating  liquors. 
ISnXXCAIIHO  LIQCOBS,  {  119. 


BeversioD  of  land  on  death  of  dmee  without 

issue.   Dbsoeni  and  Distbibutioh,  S  19> 
SnEoii-io  Pkrfobuance,  S  85. 

By,  betKeen,  or  to  particular  ela*$ei  of  pertoa*. 

AncMtor  as  fraud  on  heirs.    DB8CTHT  AND 

DiBimXBUTZON,  {  69. 
County  In  aid  of  railroads.   Counties,  {  151. 
Husband  and  Wife,  H  49-49%. 
Limitation  on  power  of  municipality  to  malte 

donations  to  iudividuals.   Municipal  Cob* 

P0KATI0H8,  i  87L 

Married  woman  as  separate  property.  Hus- 
band and  Wife,  i  118. 

Teststor  as  ademption  of  legacy.  Wiixs,  | 
76& 


I.  nrm  tivoi. 

Deed  of  gift;  see  Dbedb,  S  ^ 

S  1.  Katttv*  of  gift  Im  semenl. 

Hi    (Sap.  1906) 

"Donation"  signifies  the  act  by  which  the 
owner  of  a  ttung  transfers  its  title  and  posses- 
sion to  another  without  receiving  any  consid- 
eration therefor.— State  ex  rel.  Western  Const. 
Co.  V.  Board  of  Com'rs  of  Clinton  County, 
166  Ind.  102,  76  N.  £.  966. 

Foi  Cases  fbom  Otueb  States, 
See.  also,  20  Cyc.  p.  U92. 

I  4.  Reqnisitoa  In  saseimL 

[1]  (Svp.lSSO) 

Where  the  evidence  tended  to  show  a  pnr^ 
pose  on  the  part  of  a  husband  to  disclaim  and 
relinquish  all  right  in  his  deceased  wife's  es- 
ute  in  favor  of  her  children,  but  it  also  ap- 
peared that  he  had  iiarted  with  no  possession, 
hsd  made  no  delivery  of  the  property,  or  as* 
agnmeut  of  bis  interest  therein,  to  the  alleged 
donees,  and  had  made  no  declaration  or  prom- 
iK  which  he  was  not  at  full  liberty  at  any 
time  to  revolce,  keld,  th&t  the  gift  could  not  be 
BQstsined.— Daubenspeck  t.  Biggs,  71  Ind.  255. 

tb]  (»a».lMl) 
A  mere  promise  to  make  a  gift  Is  not  en- 
forceable.— Gammon  Theological  Seminary  t. 
Bobbins,  27      E.  341«  128  Ind.  85.  12  L.  B. 

A.  506: 

[c]  <8bp.  1S»6) 
A  statement  made  by  a  life  tenant  that  all 
his  personal  property  was  "to  go  to"  the  re- 
maindennan,  which  statement  was  made  prior 
to  the  existence  of  a  com  crop,  was  insufficient 
to  show  a  gift  to  such  remainderman  as  against 
a  third  person  to  whom  the  crop  was  given  by 
the  life  tenant  during  his  last  sickness. — Shaf- 
fer V.  Stevens,  42  N.  E.  620,  143  Ind.  295. 


Fob  Cases  fbou  Otbbb  States. 

See  24  Cent.  Dig.  Oifts,  |i  8,  17. 
See^  also.  20  Gya  p. 

I  6.  CMfts    distlBcvlsW    froH  ctkm 
tniBsaotloas. 

Advancements,  see  Descent  and  Distbibu- 

TioN,  IS  93-118. 
Gifts  causa  mortis  distinguished  from-  gifta 

inter  vivos,)  see  post,  i  65. 

[a]    (Sap.  1S65) 

Defendant  executed  and  delivered  an  in- 
strument under  seat  for  the  purposes  express- 
ed therein,  "to  show  that  I  allow  to  give"  a 
person  named  therein  a  specified  sum  at  a  cer- 
tain time.  Held,  that  this  was  a  promise  to 
give,  and  not  enforceable. — Harmon  r.  James, 
7  Ind.  268. 

Cb]  (Bap.  1882) 
Where  a  father  and  mother  conveyed 
land  to  their  son  in  consideration  of  an  agree- 
ment by  him,  among  other  things,  to  pay  a 
certain  sum  to  a  daughter  one  year  after  the 
death  of  the  parents,  the  provision  was  not  a 
gift  inter  vivos,  but  was  a  settlement  of  a  por* 
tion  of  the  estate  upon  the  daughter  which 
required  no  express  acceptance  on  her  part. 
—Henderson  v.  McDonald,  S4  Ind.  149. 

[c]  (Ssp.  ias2) 

An  instrument:  "This  will  certify  that  I 
do  gire  to  J.  flOO,  the  nnHiey  to  be  paid  as 
soon  as  my  financial  condition  will  allow;  and, 
if  I  do  not  live  to  pay  It,  I  wish  tt  paid  out 
of  my  estate,"— AeM  to  be  a  promise  to  make 
a  gift— Johnston  T.  Oriest,  85  Ind.  503. 

[d]  (8«p.  IS84) 

A  father  conveyed  an  undivided  two-thirds 
of  a  tract  to  his  daughter  as  an  advancement. 
Subsequently  he  conveyed  another  tract  to  his 
son  also  as  an  advancement.  Subsequently  be 
proposed  that,  if  the  daughter  would  reconvey 
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tlie  interest  given  her,  he  would  cause  the  son 
to  convey  to  her  the  land  h«  had  received,  and, 
in  order  to  induce  her  to  nmke  the  exchange, 
he  offered  to  pay  her  JLHK).  The  daughter 
acr-cjited  the  terms,  which  Mere  complied  with. 
Sub^iefiuently  she  conveyed  the  same  to  the 
son,  who  reconveyed  8<>  acres  of  the  tract  to 
her  payinn  her  $100.  Hi  ld,  that  tlie  80  acres 
came  to  the  daughter  by  conlrnct  or  purchase, 
and  not  by  gift,  and  hence  a  mortsage  execut- 
ed by  her  aad  her  husband  lo  secure  a  debt 
due  from  her  husband  was  valid  under  Acts 
\S79,  p.  IGl,  and  Act  May  31,  lSu2,  f  5,  re- 
Intiug  to  conveyances  by  married  women. — Pra- 
zer  T.  Clifford,  94  Ind.  4S2. 

[e]     (Sup.  1S91) 

A  writing  sipued  and  ilclivered  recited:  "I 
jiive  to  the  trustees''  elc.  "the  principal  of  a 
n<.te  for  $700,  •  •  •  .^;iid  sum  of  $700  to 
he  t;iveu  it)  trust  to  tlip  snid  trustees  when  the 
said  uole  falls  due."  The  note  was  not  deliv- 
ered. Held,  that  there  was  no  gift  inter  vivos, 
but  merely  an  agreement  to  give  when  the  note 
became  due. — Oauimun  Theological  Seminary 
V.  Ilobbins,  lliS  Ind.  83,  27  N.  E.  341,  12  L. 

R.  A.  -m. 

[rj  (App.  ISM) 
A  wii!  gave  $200  to  testatrix's  niece.  Pri- 
or thereto  ihe  niece  had  received  money  from 
the  testatrix,  for  which  she  had  receipted  "as 
part  of  such  amount  as  she  may  see  fit  to  be- 
queath to  me  at  her  death."  After  executing 
the  will,  testatrix  frequently  stated  that  she  in- 
tended her  niece  should  have  $200  out  of  her 
estate  at  her  death.  Held,  that  testatrix  had 
before  her  death  converted  the  payments  evi- 
denced by  the  receipts  into  absolute  gifts.— 
Robbius  T.  SwalD,  7  Ind.  App.  4SG,  34  N.  E. 
070. 

FOK  CA.SKH  FROM  OTHER  StATKS, 

See  24  Ck.vt.  Dig.  Gifts.  §§  22-27. 
.See,  also,  20  Cyo.  pp.  1214,  1215. 

S  6.   Power  to  mmkm  gift. 

[a]    (Sap.  189!) 

A  person  of  sound  mind  has  the  right  to 
convey  his  land  to  his  son  for  any  lawful  con- 
sidcratioQ,  or  erea  as  a  gift  where  the  rights 
of  creditors  are  not  involved.— Batman  v.  Snod- 
dy,  32  N.  E.  327,  132  Ind.  480. 

For  Cases  fbou  Otiieb  States, 

See  24  Cent.  Dio.  Gifts,  H  lli  13. 
See,  also,  20  Cyc.  p.  1193. 

$11.  Tine  of  taJclnc  offset. 

ta]    (Sop.  18S2) 

A  promise  without  any  consideration  to 
pay  after  death  cannot  he  construed  as  a  gift. 
—Hathaway  t.  Roll,  81  Ind.  5G7. 

Fob  Cases  from  Otiieb  States, 
See  24  Cent.  Dio.  Gifts,  |  9. 
See,  also.  20  Cyc.  p.  1209. 


§  IX.  Parties. 

Fob  Cases  fboh  Othek  STATEa, 

See  24  Ceitt.  Die.  Gifts.  |i  10-12. 
See,  also,  20  Cyc.  pp.  1103,  1194. 

§13.    Copadty  to  sake  gift. 

I'ower  of  municipal  officers,  see  MUMCIFA 
Corporations,  §  225, 

[a]  (Sop.  1&03) 
A  proper  standard  in  case  of  a  gift  t 
laud  inter  tItob  ia  given  by  an  instruction  thi 
one  has  mental  capacity  sufficient  to  make 
Talid  conveyance  if  he  understands  what  he  i 
doing,  the  extent  and  value  of  bis  property 
and  recollects  the  property  he  is  disposing  o 
the  persons  who  are  the  objects  of  his  hountj 
and  the  manner  in  which  he  ia  distributin 
his  projierty  among  them. — Thorn  v.  Cosani 
07  X.  E.  257,  100  Ind.  500. 

Fob  Cases  frou  Otiieb  States, 
See  2i  Cent.  Dig.  Gifts,  f  U. 
See,  also,  20  Cyc.  p.  1193. 

§14.  — ~  Capacity  to  take. 

[a]      (Snp.  1874) 

The  owner  of  real  estate  permitted,  dm 
ing  his  life,  the  use  of  it  by  the  public  as 
burying  ground,  and  expected  that  at  some  tlw 
a  church  would  be  erected  thereon ;  but  i 
was  not  shown  that  he  intended  to  vest  the  t 
tie  iu  any  denomination  exclusively.  Held,  the 
a  church  organization,  not  in  existence  unt 
after  fbe  death  (if  the  owner,  could  not  recovf 
the  real  estate  of  the  heirs  or  their  grantee: 
or  compel  a  conveyance  of  tlie  same  to  sue 
organization.— Hicks  r.  Danford,  47  Ind.  223. 

Fob  Cases  fbou  OxnBR  States, 

See  24  Cent.  Dig.  Gifts,  Sf  10,  12. 
See.  also,  20  Cyc.  p.  1104. 

S  17.  DellTery  la  coneral. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Gifts,  H  28-42. 
See,  also,  20  Cyc.  pp.  119&-120S;  note,  2 
L.  R.  A.  693. 

S  20.  —  Property  la  poiMssioa  of  da 

nee. 

[a]    (Sop.  1861) 

Delivery  is  necessary  to  pass  the  title  1 
a  chattel  by  gift;  but  if,  at  the  time,  the  don< 
is  in  possession  as  the  donor's  agent,  he  nee 
not  surrender  it  for  a  redelivery.  If  the  done 
relinquishes  all  dominion  and  control,  and  re< 
ognizes  the  donee's  possession  as  being  in  h 
own  right,  and  the  donee  so  accepts  and  r 
tains  [tossession  wltli  the  donor's  consent, 
is  sufficient.— Tenbrook  t.  Brown,  17  Ind.  41< 

For  Cases  fbou  Otueb  States. 
See  24  Cent.  Dig.  Gifts,  j  35. 
See,  also,  20  Cyc.  p.  1137. 
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{21.  —  To  third  penoB  for  d»ee. 

[■J    (Snp.  1S39) 

A.,  on  bis  deathbed  and  about  three  days 
before  he  died,  delivered  to  B.  a  certain  sum 
of  money  for  his  (A.'s)  wife,  which  B.  said  be 
would  send  to  her.  Held,  that  a  suit  for  the 
aioney  could  not  be  sustained  on  these  facts 
by  the  admiQistrator  of  A.  against  B.— HcGil* 
licDddy  T.  Cook,  5  Blackf.  170. 

[b]  (Snr.  1893) 
n*here  one  clearly  and  intelligently  man- 
ifests an  intention  to  make  a  gift  of  personal 
pro|i«>rt.v  to  another,  aDd  in  consununatlon  of 
hiii  intention  makes  such  a  delivery  to  a  third 
persun,  for  the  use  of  the  intended  donee,  as 
he  is  then  capable  of  making,  considering  the 
<'haracter  and  situation  of  the  property,  a  per- 
son to  whom  delivery  ia  thus  made  will  be  pre- 
sumed, in  the  absence  of  countervailing  circum- 
stances, to  take  the  property  as  trustee  of  tho 
intended  donee,  and  not  merely  as  the  agent 
of  the  donor.— Martin  v.  McCullongh,  34  N.  E. 
819,  136  iDd.  331. 

Fob  Cases  fbou  Otueb  States. 
>Seb  24  Cent.  Dio.  Gifts.  {  30. 
See,  also,  20  Cyc  p.  1108. 

f  XS.  —  ConatraotlT*  AellTerr. 

M     <Snp.  1891) 

While  a  delivery  is  necessary  to  the  valid- 
ity of  a  ^ft,  it  is  not  essential  that  there 
sboald  always  be  a  mannal  delivery  of  the 
thing  given,  but  it  will  be  sufficient  if  the  de- 
livery is  as  complete  as  the  thing  and  circum- 
itances  of  the  parties  will  permit. — Gammon 
Olieological  Seminary  r.  Bobbins,  27  N.  E.  341. 
128  Ind.  85,  12  L.  R.  A.  506. 

Fob  Cases  fboh  Otieeb  States, 
See  24  Cent.  Dig.  Gifts,  §  37. 
See,  also,  20  Cyc.  p.  1199, 

1 25.  Parol  gltt  of  land. 

W  (Sop.lSM) 
A  gift  by  parol  of  real  estate,  the  donee 
being  in  possession  and  having  made  improve- 
ments, vests  in  the  donee  no  interest  in  the 
property  which  a  court  of  law  or  equity  can 
recognize.— Ada  mson  v.  Lamb,  3  Blackf.  446. 

A  father  made  a  parol  gift  of  real  estate 
to  his  son  and  the  son  went  into  p<»8ession. 
With  the  son's  consent,  the  father  sold  the 
nal  estate  to  a  third  person,  promising  his  son 
to  appropriate  part  of  the  purchase  money  to 
payment  of  a  note  held  by  the  father  against 
the  son  and  pay  the  balance  to  the  son.  The 
purchase  money  was  received  by  the  father, 
and  be  said  he  considered  the  note  paid,  and 
that  he  would  give  it  up  and  pay  the  balance 
to  bis  son,  but  he  died  without  again  seeing 
bis  son.  Held,  tliat  these  facts  were  no  defense 
to  an  action  on  the  note  brought  against  the 
■on  by  his  father's  administrator.— Id. 

[b]    (Sap.  1884) 
A  parol  gift  of  land  may  be  so  far  execut- 
ed that  the  donee,  who  has  been  pnt  into  pos- 


session and  has  made  expenditures  for  tasting 
imi^vements,  will  be  entitled  to  a  decree  for 
a  conveyance.- Drum  t.  Stevens,  94  Ind.  ISl. 

Fob  Cases  fbom  Otiieb  States, 

See  24  Cent.  Dig.  Gifts,  §§  43-4& 
See,  also,  20  Cyc.  pp.  1200,  1201. 

§  30.  Gifts  of  doposltB  Is  bwik. 

[a]  (Sop.  1S67) 

A.  promised  to  give  a  bank  certificate  to 
B.  Afterwards  B.  found  the  certificate  in  o 
room  usually  occupied  by  him  and  A.  Held, 
that  this  was  not  sufficient  to  show  a  delivery 
of  the  certiricnte.—Buschian  v.  Hughart's 
Adm'r,  28  Ind.  449. 

[b]  (App.  1902) 

A  gift  of  a  portion  of  a  deposit  in  a  sav- 
ings bank  by  the  execution  by  the  donor  of  a 
written  form  furnished  by  the  bank,  which 
directs  the  baoli  at  the  donor's  death  to  pay 
the  sum  to  the  donee,  and  to  enter  the  same 
in  the  donor's  deposit  book,  which  is  given  in- 
to the  possession  of  the  donee,  is  a  sufficient 
relinqulsbment  of  right  -and  title  to  the  chose 
in  action  to  pass  title  thereto,  and  renders  it 
a  valid  gift  Inter  vivos,  as  the  clause  relative 
to  the  death  of  the  donor  does  not  prevent 
the  gift  from  taking  effect  at  once,  but  only 
suspends  the  enjoyment  thereof. — Jacolts  v.  Jul- 
ley,  62  N.  E.  1028,  29  Ind.  App.  25. 

The  return  of  the  book  to  the  donor  to 
enable  her  to  draw  her  portion  of  the  deposit 
will  not  invalidate  the  gift- Id. 

The  fact  that  the  donor  retains  a  portion 
of  her  deposit,  which  is  evidenced  in  the  de- 
posit book  delivered  the  donee,  does  not  in- 
validate tlie  gift,  as  there  is  as  complete  a 
transfer  of  possession  of  the  portion  thereof 
constituting  tbe  subject  of  the  gift  as  it  is  ca- 
pable of.— Id. 

Where  the  donor,  after  the  gift  of  a  por- 
tion of  her  bank  deposit  and  the  delivery  of 
the  book  to  the  donee,  states  to  the  latter,  "You 
already  have  the  bank  book,  and  I  give  it  all 
to  you,"  it  is  sufficient  to  constitute  a  valid 
gift  of  the  entire  deposit,  without  the  formal- 
ity of  a  return  of  the  bank  book  to  the  donor 
and  its  redelivery  to  the  donee.- Id. 

Cc]     (App.  1903) 

After  visiting  her  son,  a  motlier  deposited 
money  in  a  savings  bank  for  him  and  in  his 
name,  which  was  placed  to  his  credit  on  the 
books,  and  a  passbook  in  the  son's  name  was 
issued,  which  the  mother  retained.  Beld  a 
sufficient  delivery  to  a  third  person,  in  trust 
for  the  son,  to  constitute  a  gift  Inter  vivos. — 
Goelz  V.  People's  Sar.  Bank,  67  N.  E.  232, 
31  Ind.  App.  67. 

A  mother  made  a  will,  leaving  her  prop- 
erty to  her  three  daughters.  Later,  after  re- 
turning  from  a  visit  to  her  son,  she  deposited  a 
sum  in  a  savings  bank  for  him  and  in  his  name, 
which  was  placed  to  his  credit  on  the  books.  A 
passbook  was  issued  in  the  son's  name,  and  given 
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to  the  motber,  who  retained  It.  A  year  later 
ahe  sent  the  Mn  a  written  order  for  him  to 
sign,  auUioziainK  the  paTment  of  the  money 
to  either  of  them,  which  he  returned  unsigned. 
The  motber  stated  to  third  persona  that  she 
had  deposited  the  money  for  lier  son.  Held, 
that  there  was  a  gratoitotis  and  adequate  sur- 
render of  dominion  by  the  donor  to  constitute 
a  gift  inter  tIvos. — Id. 

Where  a  completely  eiecated  gift  of  mon- 
ey deposited  in  a  savings  bank  is  shown,  it  is 
ioiDiateriai  that  the  deposit  booli  had  not  been 
delivered  to  the  donee,  but  remained  in  the 
donor's  possession.— Id. 

[d]  (App.1909) 

Depositing  money  to  be  credited  to  anoth- 
er and  the  delivery  of  the  passbook  to  the  oth- 
er passes  title  to  him.— Second  Xat  Bank  t. 
Gibboney.  43  Ind.  App.  492,  S7  N.  E.  1064. 

Fob  Cases  fboh  Otheb  States. 

See  24  Cent.  Dio.  Gifts,  SS  02-07,  60. 
See,  also,  20  Cyc.  pp.  i:i04,  1205;  notes. 

19  U  R.  A.  700,  1  L.  B.  A.  (N.  S.)  700; 

note,  23  Am.  Dec.  451;   note,  39  Am. 

Rep.  310. 

S31.  Gifts  of  mecotiabla  iBstrnments. 

Gift  of  donor's  note  or  check,  see  post,  |  32. 

[e]  (8«».lSd3) 

A  mother,  having '  ^Id  land,  purchased 
with  her  share  in  her  former  husband's  estate, 
had  notes  for  part  of  the  purchase  money  made 
payable  to  her  infant  son,  and  deposited  them 
with  his  father  to  keep  for  him.  On  the  fa- 
ther's decease,  the  mother,  being  his  executrix, 
came  into  possession  of  such  notes,  and  de- 
livered them  to  the  maker  in  part  payment 
for  land  purchased  of  him  by  her  in  her  in- 
dividual name.  Held,  in  an  action  by  the  son's 
guardian  against  her  for  the  amount  of  the 
notes,  that  the  gift  to  her  son  waa  operative, 
and  a  verdict  and  Judgment  in  his  favor  were 
proper.— R  inker  v.  Rinker,  20  Ind.  185. 

A  motber,  having  gold  her  real  estate,  pur- 
chased with  part  of  her  share  in  her  former 
husband's  estate,  bad  notes  for  part  of  the  pur- 
chase money  made  payable  to  her  infant  son, 
and  deposited  them  with  his  fathei;  to  keep 
for  him.  Upon  the  father's  death,  the  mother, 
being  his  executrix,  came  into  possession  of 
these  notes,  and  delivered  them  up  to  the  mak- 
er in  part  payment  for  land  purchased  from 
him  by  her  in  her  own  individual  name.  The 
son,  by  his  guardian,  sued  her  for  the  amount 
of  the  notes.  Held  that,  even  if  she  really 
committed  a  breach  of  trust  in  regard  to  the 
estate  of  her  former  husband  in  giving  the 
notes  to  her  son,  yet  she  could  not  question 
the  title  of  her  donee.— Id. 

[b]  (Sup.  1S76) 
A.  delivered  Certain  United  States  bonds 
and  money  to  B.,  with  directions  tor  the  latter 
to  give  the  same  to  certain  of  his  children 
upon  his  death.  B.  received  them  and  agreed 
to  execute  the  trust    tfc/d,  that  this  was  a 


BufBcient  delivery  to  constitute  a  gift  Inter 
vivos.- Wyble  v.  McPheters,  52  Ind.  398. 

[C]  (Sap.  1881) 
A  note  from  a  son  to  his  father,  given  un- 
der an  agreement  that  the  son  would  apply 
the  interest,  and  so  much  of  the  principal  aa 
was  necessary,  to  the  father's  support  during 
his  life  and  after  his  death  pay  the  balance 
to  the  son's  sisters,  is  not  an  executed  gift  to 
them  during  the  father's  life;  and  on  his  death 
the  note  passes  for  collection  to  his  adminis- 
trator as  a  part  of  the  assets  of  his  estate.— 
Foglesong  t.  WIckard,  75  Ind.  ISS. 

[d]  (>np.  188S) 

S.  delivered  notes  which  she  owned  to  F.. 
directing  him  to  use  them  and  support  her  out 
of  the  proceeds,  and  on  her  death  to  pay  her 
debts,  erect  a  monument  to  her,  and  give  the 
balance  to  his  wife.  S.  reiterated  her  instruc- 
tions the  day  before  her  death,  about  two 
years  later.  Held,  that  there  was  no  gift  to  F, 
or  his  wife  of  such  notes,  or  any  part  of  them. 
—Smith  V.  Ferguson,  90  Ind.  229,  46  Am. 
Rep.  236. 

l)elivery  of  a  note  to  a  third  person  fot 
future  delivery  to  the  donee  does  not  constitute 
a  valid  gift  inter  vivos,  as  the  authority  to 
deliver  may  be  revoked. — ^Id. 

[e]  (S«p.  1890) 

The  gift  of  a  promissory  note  It  not  valid 
withoQt  delivery.— Bingham  v.  Stage,  123  Ind. 
281.  23  N.  a  796. 

A  gift  of  a  note  may  be  made  by  simple 
delivery,  and  without  writing.— Id. 

m  <8«»*  1893) 
A  father,  desirous  of  making  an  ante- 
mortem  settlement  of  all  hte  notea  and  bondi 
on  his  children  delivered  the  property  to  a  son, 
with  direction  to  divide  It  equally  amcng  th< 
children.  AH  the  notes  and  bonds  regarded  ai 
solvent  were  accordingly  distributed  ummg  th< 
children,  and  the  balance  was  by  mutual  con^ 
sent  of  the  children  left  in  the  son'a  bands  foi 
collection  and  sulHequent  distribution.  ffeU 
that,  by  thus  exercising  dominion  over  the  piop' 
erty,  the  children  not  mly  dgni&ed  an  accept- 
ance of  the  gift,  but  constituted  the  ion  theii 
agent  for  the  collection  and  ^tribntlon  of  thf 
balance,  thus  completing  the  delivery  to  then 
of  the  undistributed  portion,  and  that,  there- 
fore, the  death  of  the  father  befbre  final  dis- 
tribution did  not  defeat  the  gift,  nor  revoki 
the  son's  authwity  to  collect  and  distribute.— 
Martin  v.  McCullough,  ISO  Ind.  331,  34  N.  E. 
819. 

[(]    (App.  1S96) 

The  fact  that  a  note  was  payable  in  a 
bank  did  not  render  it  an  executed  gift  where 
it  was  made  without  consideration. — Mader  v. 
Cool,  42  N.  E.  945,  14  Ind.  App.  299,  SG  Am 
St.  Rep.  304. 

Fob  Cases  fboh  Othir  States. 

Sex  24  Cent.  Dig.  Gifts,  H  58-62. 
See.  also,  29  Cyc.  p.  1206. 
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i  32.  Gifts  mi  dvnmfa  mot*  ov  «kMik. 
M   (Sap.  1S81) 

Where  a  testator  i^ves  m  DOte  simply  to 
rectify  an  inequality  in  the  proTigfona  of  his 
will  in  favor  of  the  payee,  this  is  not  a  snC- 
ficieot  consideratiOD.— West  t.  Cavlns,  74  Ind. 
265. 

[bl    (Av».  1M« 

Where  one  delivered  to  plaintiff  a  check 
on  a  bank,  which  merely  ordered  the  bank  to 
pay  plaintiff  a  certain  snm  of  money,  the  check 
beinff  dellTcred  as  a  gift,  and  the  bank  refused 
payment,  plaintiff  had  no  cause  of  action 
against  the  drawer. — Roney  v.  Dunleary,  3tt 
Ind.  App.  108,  T»  N.  E.  398. 

Fob  Cases  raou  Othbb  States. 

See  24  Cent.  Dig.  Gifts.  §i  63,  04. 
See,  also.  20  Cyc.  p.  1205;   notes,  18  U 
B.A.8Ki,26Ij.B.A.S05. 

1 33.  ForclTeneas  of  debt  of  domoo. 

[>]  (Sup.  1876) 
A  mortgage  drawn  payable  to  the  moTt> 
gagee  when  called  for  by  him,  and  to  no  one 
else,  kcld  not  enforceable  after  death  of  the 
mortgagee,  unless  upon  proof  of  a  demand 
made  by  him  during  bis  lifetime.  Without 
sudi  a  demand,  the  mortgage  debt  became  a 
gift.-Sebrell  v.  Couch,  55  Ind.  122. 

Fob  Cases  from  Otheb  Statf^, 

See  24  Cent.  Dig.  Gifts,  U  66,  07. 
See,  also,  20  Cyc.  p.  1208. 

S  34.  Qnalifled  or  eonditloiial  sifts. 

M     (Sap.  ISTO) 

A  soldier,  while  at  home  on  furlough,  de- 
posited a  certain  sum  with  a  friend,  who  gave 
him  a  written  agreement  to  return  the  money 
if  the  soldier  should  return  alive;  but,  if  he 
Bliould  die,  then  the  money  was  to  be  paid  to 
the  soldier's  infant  sister.  The  soldier  died, 
leaving  the  sister  and  a  brother  his  only  heirs. 
Beld,  that  the  brother  could  not  maintain  a 
suit  against  his  sister  for  one-half  of  the  money 
received  by  her.— Baker  T.  Williams,  84  Ind. 
547. 

[b]  (8ap.lS12) 
One  who  had  entered  the  military  service 
daring  the  late  war,  a  short  time  before  start- 
ing for  the  army,  in  which  he  died,  said  to  a 
friend,  in  regard  to  a  gun  wiiich  he  bad  loaned 
to  that  friend,  "Well,  if  I  never  letnm,  you 
may  keep  the  gun  as  a  present  from  me." 
Upon  a  suit  by  his  administrator  for  the  re- 
covery of  the  gun,  held,  that  the  facta  did  not 
make  a  gift  inter  vivos.— Smith  v.  Dorsey,  38 
lad.  451,  10  Am.  Rep.  11& 

Fob  Caseb  raou  Otheb  States, 

See  24  Cent.  Dig.  Gifts,  ||  €8-71. 
See,  alao.  20  Cyc.  pp.  1210.  1211. 

i3fi.  Validity. 

Fob  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Gifts,  M  72-74. 
See,  also,  note,  34  L.  R.  A.  207. 


I  38^  —  Fnrad,  d«M8a,  mmA  ud«  Im* 
flnenee. 

M  (App.  ms) 
Gifts  obtained  by  fraud  or  imposition,  as  a 
rule,  are  voidable  only,  and  by  one  specially 
injured.— Norris  t.  Xorris,  3  Ind.  App.  SOO, 
28  N.  E.  1014. 

[b]    (Sap.  1S9S) 

In  tbe  absence  of  proof  of  any  actual  un- 
due influence,  the  fact  that  a  mother,  91  years 
of  age,  but  of  sound  mind  except  as  weakened 
by  years,  deeded  her  farm  to  an  unmarried  son, 
who  bad  always  lived  at  home,  and  bad  been 
most  kind  and  attentive  to  her  wants  in  her 
declining  years,  does  not  raise  the  presumption 
that  undue  influence  or  fraud  was  practiced  in 
inducing  tbe  execution  of  tbe  deed,  so  as  to 
warrant  its  being  set  aside, — Slayback  t.  Witt, 
50  N.  E.  380.  151  Ind.  376. 

Fob  Cases  fboh  Otueb  States. 
Bee  24  Gent.  Dig.  Gifts,  |  74. 

1 41.  BoTooatlom  tmi.  roaolaaloH. 
[a]  (8pp.  1898) 
A  mother  deeded  her  son  all  her  property, 
in  consideration  that  he  should  pay  her  grand- 
children flOO  each  when  they  berame  of  age, 
reserving  a  life  estate  therein  for  herself. 
She  alao  reserved  the  right  to  Xev<die  the  deed, 
but  by  mistake  this  was  not  expressed  In  tbe 
deed.  The  son,  on  her  demand,  reconveyed  tbe 
property  in  consideration  that  he  ^ould  not  be 
required  to  pay  the  soma  chaq^ed  on  the  land. 
Held,  that  the  grandchlldreu  acquired  no  vested 
interest  in  the  gift,  as  the  deed  was  revocable 
In  equity,— Richards  v.  Reeves,  49  N.  E.  848, 
149  Ind.  427. 

For  Cases  fbou  Otueb  States, 
See  24  Cent.  Dig.  Gifts.  S  20. 
See,  also.  2U  Cyc.  pp.  1212,  1213 ;  note,  2 
L.  R.  A.  (X.  S.)  285. 

{  42.  OperatiDn  and  effect. 

Fob  Cases  fbom  Otueb  States, 

See  24  Cf.nt.  I>io.  Gifts,  fil  16,  21,  73-78. 
See,  also,  20  Cyc.  pp.  1216,  1217. 

S  43.    As  to  parties. 

[&]  (Snp.  1862) 
The  plaintiff,  in  1834,  laid  out  a  town  on 
his  own  land,  and  on  the  recorded  plat  thereof 
he  marked  one  lot  "J.  P.'s  tanyard  lot,"  and  in 
the  recorded  notes  and  references  were  "Lot 
No.  4,  ip  Stiuare  Xo.  1,  is  donated  by  M.  H., 
Jr.,  to  J.  P.  for  the  purpose  of  erecting  a  tan- 
yard  on  it."  Held,  that  under  Rev.  St.  1831. 
p.  530,  S  2,  which  provided  that  every  donation, 
noted  as  such  on  tbe  plat  of  the  town,  should 
be  considered  as  a  general  warranty  to  the 
donee  for  his  use  for  the  purposes  intended  by 
the  donor,  this  bad  the  force  of  a  general  war- 
ranty of  the  lot  to  tbe  said  J.  P.  for  the  pur- 
po^  declared.— Hunt  r,  Beeeon,  IS  Ind.  380. 

[bl    (App.  1898) 

Where  one  buys  a  piano  to  be  paid  for  in 
monthly  installments,  the  title  to  remain  in  the 
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vendor  until  final  payment,  aocl  f^ivea  it  to  an- 
other before  the  price  is  fully  paid,  lie  is  ("s- 
topped,  as  to  the  donee,  from  afteru'nrds  clafm- 
inK  the  property,  on  the  ground  that  when  be 
made  the  gift  he  had  no  title  to  the  property, 
and,  after  be  has  paid  all  the  installments,  the 
title  becomes  absolute  in  the  donee.— Fredericks 
V.  Saiilt,  49  N.  E.  909,  19  Ind.  App.  GM. 

For  Cases  frou  Other  States. 

See  iii  Cent.  Dig.  Gifts.  H  21,  76. 
See,  also,  20  C^c.  p.  121G. 

g  44.           As  to  bona  fld«  pnrokasera. 

[a]     (Sap.  1856} 

A.  gave  a  mare  with  foal  to  B..  stipulftting 
that,  if  Hhe  should  prove  to  be  with  foal,  the 
cult  was  to  be  A.'s.  B.  sold  tlie  mare  to  C. 
without  infurmiDg  him  of  tbe  reser^'ution  of 
the  colt  by  A.  Heid,  that  the  reservation  of 
the  colt  by  A.  was  a  valid  one. — WoU  t.  Esteb, 
T  Ind.  44S. 

For  Casks  from  Otiieb  States. 
See      Cent.  Dig.  Gifts,  {  77. 
See,  also.  20  Cyc.  p.  1216. 

§45-  PleadinK. 

Pleading  mattors  of  tact  or  conclusions,  see 
pleauixo,  §  8. 

For  Cases  frou  Other  States. 
See  24  Cent.  Dig.  Gifts,  j  80. 
See,  also,  20  Cyc.  p.  1219. 

I  46.  ETtdcnee. 

For  Cases  >*rom  Other  States, 

See  24  Ce»t.  Dig.  Gifts,  fS  SI-lOO;  37 

Cent.  Dig.  Parent  and  C.  §  131. 
Sec,  also,  20  Cyc.  pp.  121i)-122«. 

8  47.  Presmmptioni  and  bvrden  of 

proof. 

[a]  (Sap.  1861) 

In  an  action  by  a  disLril>utee  of  a  testator 
to  obtain  a  distribution  of  certain  personal 
property  claimed  by  the  testator's  son  by  gift 
from  his  father  during  his  lifetime,  fraud,  un- 
due influence,  or  unfair  dealing  will  not  be 
presumed  because  of  the  relationship  esistio); 
between  the  donor  and  the  donee,  but  must  be 
proved  by  tbe  plaintiff  alleging  the  same. — Ten- 
brook  V.  Brown,  17  Ind.  410. 

[b]  (App.  1892) 

Where  a  son  was  under  obligation  to  pay 
bis  mother  $300  annually,  which  was  a  lien  on 
certain  land  at  tbe  time  tbe  mother  contracted 
to  release  the  land  from  tbe  lien  in  considera- 
tion of  a  payment  by  the  son  of  $50  annually, 
and  it  was  claimed  that  the  release  constituted 
a  gift  inter  vivos  from  the  mother  to  the  son, 
tbe  burden  was  on  those  claiming  tbe  benefit 
thereof  to  establish  that  the  same  was  freely 
executed  without  fraud  or  undue  influence  on 
the  son's  part.— Henes  v.  Henes,  31  N.  K.  S:{2, 
5  Ind.  App.  100. 


[cl    (Sap.  1896) 

Xotwitbstanding  a  donor  is  insane,  t^ 
burden  is  on  one  challenging  his  capacity 
make  a  gift  to  prove  the  absence  of  such  c 
pacity.— Teegarden  v.  I^ewis,  145  Ind.  98,  * 
N.  E.  1047.  44  N.  E.  9. 

The  relation  of  parent  and  child  as  to  i>r 
sumption  of  fraud  and  the  onus  of  proof  ■ 
rebut  the  same  in  business  transactions  b 
tween  tlinni  does  not  stand  upon  the  same  foo 
ing  as  the  relation  of  trustee  and  cestui  qi 
trust,  guardian  and  ward,  attorney  and  diet 
principal  and  agent,  and  the  like  relation 
—Id. 

The  burden  of  showing  absence  of  undi 
influence  is  not  cast  on  a  daughter  and  hi 
■husband,  to  whom  her  father  gave  propen 
when  he  was  old,  weak,  and  childish,  because  i 
the  time  he  was  making  his  home  with  thei 
and  depended  on  them  for  such  home  and  fi 
personal  care  and  attention,  and  depended  ( 
the  son-in-law  to  go  with  him  and  assist  him  : 
transacting  nil  his  financial  business;  there  b 
ing  no  finding  that  they  exercised  any  i>ersu 
sioti  to  obtain  tbe  gift,  and  it  not  appeorit 
that  he  had  no  other  property,  or  that  he,  t 
giving  it,  dealt  unjustly  with  his  other  childre 
-Id. 

[d]     (App.  IM3) 

Where  a  mother  deposits  cosh  in  a  savlnj 
bank  as  a  gift  to  her  son,  his  acceptance  wl 
be  presumed.— Ooeli  t.  People's  SaT.  Bank,  < 
N.  E.  232,  31  Ind.  App.  67. 

For  Cases  frou  Other  States, 

See  24  Cent.  Dig.  Gifts,  fi|  81-SG;  i 

Cent.  Dig.  Parent  &  C.  |  131. 
See.  also,  20  Cyc.  pp.  1219,  1220;  note 

28  Am.  Rep.  308,  33  Am.  Rep.  T3G,  : 

Am.  Rep.  148. 

S48.    AdmlsiiblUty. 

Declarations  as  to  fact  or  nature  of  gift,  s 
Evidence,  S  278. 

Fob  Cases  wstoii  Other  States, 

See  24  Cent.  Dig.  Gifts.  f|  87-94. 
See,  also,  20  Cyc.  pp.  1221-1223. 

S  49.  —  Weiffht  and  snBotenor. 

{&]    (Sap.  1856) 

The  commencement  of  a  suit  for  the  i 
covery  and  enforcement  of  a  note  and  moi 
gage  by  the  mortgagee,  who  claims  as  a  don< 
is  sufficient  evidence  of  her  acceptance  of  t 
gift.— Mallett  v.  Page,  8  Ind.  3iU. 

[b]   (App.  IMS) 

The  mother  repeatedly  asserted  that  r' 
intended  the  deposit  as  a  gift,  and  the  son  to 
his  own  dauj^ter  that  the  mother  had  gjvi 
him  the  money.  Later  he  refused  to  sign  i 
order  authorizing  his  mother  to  withdraw 
and  in  a  suit  after  his  mother's  death,  in  whi 
a  creditor  sought  to  reach  the  money,  be  htr 
counsel  and  defended  tbe  action.  Held  to  she 
a  sufficient  acceptance  to  constitute  a  gift  lut 
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vivos. — Goels  r.  People's  Sav.  Bank,  67  N.  B. 
•J3£i,  31  Ind.  App.  67. 

Fob  Cases  nou  Otheb  Statu, 

«BE  24  Ceht.  Dig.  Gifts,  {i  95-lOa 
See,  also.  20  Cyc.  pp.  1223-1226. 

1  51.  lutrnetioiu. 
W    [Sap.  1861) 

Iq  a  tiuit  by  a  distributee  for  i>ersona) 
prwi»ertr  of  the  testator  claimed  by  the  testa- 
tor's SOD  to  have  been  given  to  him  by  his  fa- 
ther in  his  lifetime,  the  plaintiff  asked  an  in- 
struptioD  that  if  the  son  held  the  property  as 
his  father's  agent  prior  to  the  time  of  the  gift 
claimed,  and  there  was  no  apparent  change  of 
ownership,  there  was  no  valid  gift.  For  the 
latter  words  the  court  substituted,  "It  is  evi- 
dence tending  to  prove  that  there  was  no  valid 
gift."  Held,  that  the  chaise  as  asked  was  prop* 
erly  refused,  and  that  as  given  it  was  as  favor- 
able to  the  plaintiff  as  he  could  legally  claim.— 
Teabrook  t.  Brown,  17  Ind.  410; 

Fob  Oases  fbom  Otheb  States, 
See  21  Cent.  Dig.  Gifts,  |  102. 
See,  also.  20  Cyc.  p.  1227. 

11.  CA17SA  MORTIS. 

Deposit  of  deed  for  delivery  on  death  of  gran- 
loT,  see  Deeds,  f  01. 

153.  Requisites  la  (emeraL 

[a]  (Siip.l8») 
A  gift  causa  mortis  fs  consummated  when 
a  person  ia  peril  of  death,  and  under  tbe  ap- 
prphension  of  appioacbing  dissolution  from 'an 
existing  disorder,  delivers' or  causes  to  be  de- 
livered, to  another,  or  affords  the  other  the 
means  of  obtaining  possession  of  any  personal 
goods  for  his  own  use  upon  the  express  or  im- 
plied condition  that,  in  esse  the  donor  shall  be 
delivered  from  the  peril  of  death,  the  gift  shall 
be  defeated.— Devol  t.  Dye,  24  N.  E.  246,  m 
Ind.  321  7  L.  R.  A.  4S0. 

For  Cases  fbou  Otbeb  States. 
See  24  Cent.  Dig.  Gifts,  |  104. 
See.  also.  20  Cyc.  pp.  1228,  1229. 

154.  Gifts  eaiiM  mortis  diatinKiiisbed 

from  other  transaotiams. 

WiU  distinguished  from  gift  causa  mortis,  see 
Wills,  S  00. 

[a]  (8«p.lSS2) 
Where  a  father  and  mother  conveyed  land 
to  their  son  in  consideration  of  an  agreement 
by  bim,  among  other  things,  to  pay  a  certain 
Rum  to  a  daughter  one  year  after  the  death  of 
the  parents,  the  provision  was  not  a  donation 
causa  mortis,  but  was  a  settlement  of  a  portion 
of  the  estate  upon  the  daughter  which  required 
DO  express  acceptance  on  her  part. — Henderson 
T.  McDonald,  84  Ind.  149. 


For  Cases  fbou  Otueb  States, 

See  24  Cent.  Dig.  Gifts,  |§  119-121. 
See,  also,  20  Cyc.  p.  1230. 

i  S5.  —  CMfts  inter  tItos. 

[a]  (SVP.18M) 
The  diief  distinction  between  gifts  inter 
vivos  and  those  causa  mortis  is  that,  while  the 
former  are  consummated  by  delivery,  the  title 
to  the  property  is  irrevocably  vested,  while  in 
the  latter  the  title  is  ambulatory  and  inchoate 
until  the  death  of  the  donor  occurs. — Derol  v. 
Dye,  24  X.  E.  240,  123  Ind.  321,  7  L.  R.  A. 
439. 

Fob  Cases  fbou  Other  States, 
See  24  Cent.  Dig.  Gifts.  §  120. 
See,  also,  20  Cyc.  p.  1230. 

S  59.  Expectation  of  death. 

[a]  (Shp.  1S72) 

One  who  had  entered  the  military  service 
during  the  late  war,  a  short  time  before  start- 
ing for  the  army,  in  which  he  dietl,  said  to  a 
friend,  in  regard  to  a  gun  which  he  had  loaned 
to  that  friend,  "Well,  if  I  never  return,  yon 
may  keep  the  gun  as  a  present  from  me." 
Held,  that  the  facts  did  not  make  a  gift  caii<ia 
mortis,  as  the  gift  was  not  made  under  im- 
mediate apprehension  of  death.— Smith  v.  Dor- 
sey,  38  Ind.  451.  10  Am.  Rep.  118. 

[b]  (Sap.  1894) 

A  transfer  of  land  does  not  constitute  a 
gift  causa  mortis,  in  the  absence  of  evidence 
that  at  the  time  it  was  made  decedent  was  in 
expectation  or  apprehension  of  death.— Brunson 
V.  Henry.  140  Ind.  433,  39  N.  E.  236. 

For  Cases  frou  Otiiek  States. 
See  24  Cent.  Dig.  Gifts,  S  lOS. 
See,  also.  20  Cyc.  pp.  1233-1237. 

8  62.  Deliverr  Im  seaeraL 

[a]    (Sup.  1890) 

Before  his  death,  deceased  had  placed  |2,- 
000  in  gold  coin  in  a  sack,  in  a  bank  vault, 
marked:  "$2,000.  This  belongs  to  P.  G.  D." 
Three  days  before  his  death,  with  knowledge 
of  its  probability,  deceased  declared  that  it 
had  always  been  his  purpose  to  give  D.  $o,000. 
He  then  directed  the  bank  cashier  to  whom 
he  had  delivered  the  keys  to  his  drawer  in  the 
vault,  to  place  $3,000  more  in  another  sack, 
t(f  be  similarly  marked,  and  to  place  $1,000  in 
currency  in  an  envelope  for  another  person,  to 
be  marke<l  with  his  name.  W^heu  informe<l 
that  his  directions  had  been  fullilled,  deceased 
replied  appro  viugly.  Held  a  sufficient  de- 
livery of  the  property  to  the  cashier,  as  trustee 
for  the  donees,  to  constitute  a  valid  gift  causa 
mortis.-Devol  v.  Dye,  123  Ind.  321,  24  N.  E. 
246,  7  L.  R.  A.  439. 

In  the  case  of  gifts  causa  mortis,  the  de- 
livery need  not  be  made  to  the  donee  iwrsoually. 
but  may  be  made  to  another  as  his  agent  or 
trustee.  A  delivery  thus  made  is  as  effectual  as 
though  it  had  been  made  directly  to  the  donee. 
—Id. 
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[b]    (App.  1889) 

A  wife,  on  her  deathbed,  called  for  lier 
nepbew,  and,  being  told  he  was  not  present, 
informed  her  husband  that  she  gave  the  nephew 
ail  her  property,  and  directed  him  to  deliver 
the  nephew  all  her  property,  whiA  he  agreed 
to  do.  There  was  no  manual  delivery  of  the 
property,  it  being  already  in  the  husband's  pos- 
session. Held  to  be  a  sufficient  delivery  of  a 
gift  causa  morti».-^ayIor  v.  Cayior's  Estate, 
52  N.  E.  463,  22  Ind.  App.  666,  72  Am.  St.  Bep. 
331. 

FoK  Cases  noic  Other  States, 

See  24  Cent.  Diq.  Gifts,  SS  122-132. 
See,  also,  20  Cyc.  pp.  1231-1234;  note,  18 
Ia  B.  A.  17X>;  note,  60  Am.  Rep.  178. 

1 64.  Gifts  of  l^chts  of  Mtlas  is  sen- 

[ft]  (SVP.U83) 
Delivery  of  a  note  to  a  third  person  for 
foture  deliver  to  the  dmee,  where  the  donor 
is  not  in  apprehendon  of  death,  does  not  con- 
stitute a  valid  ^ft  causa  mortis,  although  sub- 
sequently the  donor,  while  in  apprehension  of 
death,  charges  such  third  person  to  carry  out 
all  previous  instructions.— Smith  v.  Ferguson, 
90  Ind.  229,  46  Am.  Rep.  216. 

Fob  Cases  fbom  Other  States. 

See  24  Cent.  Dig.  Gifts,  SI  133.  139-144. 
See,  also,  20  Cyc.  p.  123T. 

1 74.  BttToeatiim  amd  reieissioB. 

Fob  Cases  fkou  Othkb  States, 

See  24  Cent.  Dio.  Gifts,  »  115-11& 
See.  also,  20  Cyc.  pp.  1243-1245;  note. 
54  C.  C.  A.  143. 

I  76.         Acnement  or  aot  of  parties. 

[a]  (S>p.l8H) 
A  gift  causa  mortis  is  not  revolted  by  a 
subsequent  will  of  the  donor  bequeattiing  the 
same  property  to  another.— Brunson  v.  Henry. 

140  Ind.  455,  30  N.  E.  25G. 

Fob  Cases  from  Other  SxAras, 
See  24  Cent.  Diq.  Gifts,  |  118. 

GIG. 

Validity  of  statute  making  It  illegal  to  t^e 
fldi  from  water  with  gig,  see  Fish,  f  8. 

GILL  NET. 

VaUdity  of  statute  mailing  It  unlawful  to  have 
In  possession  a  gill  net,  see  Fish,  {  & 

GIVING  COLOR. 

To  matter  pleaded,  see  Finding,  {  138. 

GLASS. 

Judicial  notice  of  character  of,  see  Evidence, 
S  7. 


GUSS  WORKS. 

Pollution  of  stream  by  glass  factory,  see  Wa- 
ters AND  WaTEB  COUBSES,  {  ti& 

GOOD  BEHAVIOR. 

See— 

ICedurtiun  of  term  of  imprisonment  for— 
Prisons,  §  10. 

ItEFOBMATOBIES,  f  8. 

Security  therefor.  Bbeach  of  thb  Peace,  H 

15-22. 

GOOD  CHARACTER. 

Accused  as  evidence  for  defense,  see  GbiuinaXi 
Law,  S  377. 

GOOD  FAITH. 

Sf€ — 

Adverse  possession.    Advebse  PossESSfON,  | 

84. 

Cancellation  of  instrument  as  against  pur- 
chaser in  good  faith.   CAHCBUATion  or  lir- 

BTRCUENTS,  {  31. 

Defense  to  proceedings  for  violation  of  injunc- 
tion.  Injunction,  |  236. 

Reformation  of  instrument  as  against  purchas- 
er in  good  faith.   Refobuation  or  Instbu- 

MENTS,  §  29. 

Representations  as  essential  to  ownership  of 
mark  or  name.    Xbadb-Mabks  AND  Tbaoe- 

NA.UES,  I  22. 

Of  particular  cta*$e»  of  person*. 

See— 

Attorney  In  dealing  with  client  Attobnkt 

AND  Client.  H  122,  123. 
Grantee  in  fraudulent  conveyance.  F::AUDt;- 

LENT  Convetances,  %k  8,  Q,  70, 1B4-1T0, 

185,  186. 

Of  purchaser  at  foreclosure  sale.  Mobt- 
QAOES,  I  553. 
Mortgagee — 

Chattel  Mortgages,  §  189. 
Mortgages,  §§  152-157. 
Occupant  of  land,  as  affecting  right  to  compen- 
sation for  improvements.    Ejectment,  §  141^ 
Party  asking  equitable  relief.    Specific  Per- 
formance, §S  87-101. 
Property  owners  signing  petition  for  public  im- 
provements.    HUNICIFAL  COBPOBATIOHB,  i 
292. 

Purchaser  at  sdministration  sale.  EIXECUTOBS 
AND  Aduinistbators,  f  388. 

From  devisees  or  legatees.    Wills,  S  843. 

From  grantee  in  fraudulent  conveyance. 
Fbaudulknt  Convetances,  |f  102,  198. 

From   insolvent  corporation.     Cobpo ra- 
tions, S  543. 
■  02  bin  or  note.  Bilis  and  Notes,  If  481, 
497.  609,  S25. 

Of  bill  or  note  secured  by  mortgage.  Uobt. 
GAGES,  I  258. 

Of  goods.    Sales,  H  234-239. 


TUs  Dlcest  is  compiled  om  the  Key-N«mber  System.  For  expl>a*<ioh,  jee  J4g>  Ul. 

Digitized  by  VjUOQTC 


IIIii«.KH|.-PaieSa] 


GOOD  FAITH— GOODS. 


Forchftser,  etc.— (ConecO' 

Of  land.    Vehdob  and  Pobchasek,  H 

220-244,  285. 
Of  land  giren  to  secure  loan  of  Bchool 

funds.  Schools  and  School  Distbicts, 

lis. 

Of  mortgaged  property.  Hobtoages,  IS 

174,  241,  288. 

Of  mnnidpal  bonds  or  other  aecnrities. 

MUSXCIFAL  CORPOBATIONS,    U  940-948. 

Of  partnenfaip  property.   Pabtnebship,  i 

183. 

Of  property  sold  on  execotion.  BxBcn- 

TION,  H  14,  270-273. 
Of  property  sold  on  foreclosure.  Mobt- 

OAOBS,  S  536. 
Of  rights  in  public  lands.    Public  Laitds, 

i  138. 

Of  trust  property.    Tbosts,  8  857. 


Purchaser,  etc.— (Cont'd.) 

Of  warebooBe  receipt   Wauhoubeubn,  | 
17. 

Trustee   authorised   to  sell   trust  property. 
Tkusib,  I  106. 

GOODS. 

See— 

Abandonment. 
Confusion  of  Goods. 
Finding  Lost  Goods. 
HIringr.  Baiucbnt. 
Mortgage.   Chattel  MoBiaAOEs. 
Payment  of  debt  in  goods  or  specific  articlea. 
Patment,  I  80. 

PlXDOEB. 

Pbopebtt. 

8AI.B8, 

Taxation  of  household  goods.  Taxation,  |  67. 


SUB  IMsMt  te  MBpiM  M  tkm  Kay^i 
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Scope-Nate. 

[IKCXUDES  natnre  and  incidents  of  rights  of  property  In  Uie  custom  or  patronage  of  an 
establisbed  business  or  trade  in  general,  and  sales  and  other  contracts  relating  thereto. 

[EXCLUDES  rights  of  partners  in  respect  of  the  good  will  of  the  Brm  business  (see 
PartnenMp) ;  and  contracts  in  restraint  of  trade  (see  ContracU),  For  complete  list  of 
matters  excluded,  see  cross-references,  post] 


Analysis. 

§  2.  Elements  and  incidents. 
§  4.  Sale  or  other  transfer. 

§  5,           Requisites  and  validity. 

§  6.           Rights  and  liabilities  of  parties. 

§  7.  Actions. 

Cross-Re  ferences. 

PartuerBhlp  good  will.  pABTNESsniP,  f  229. 
Taxation.   Taxation,  ||  41,  67. 


f  S.  Elsaiemts  aad  lasUnats. 

[R]  (Snp.  1883) 
The  good  will  Is  merely  an  incident  oC 
other  property,  and  as  a  general  mie  is  not 
an  incident  of  a  stock  of  merchandtBe,  but  of 
locality  of  the  storeroom  or  place  c/l  badness. — 
Ilawson  V.  Pratt,  91  Ind.  9. 

For  Cases  fbou  Otheb  States, 

See  24  Cent.  Dig.  Good  Will,  |  1. 
See,  also,  note,  15  L.  R.  A.  462. 

§  4.  Sale  or  ofksv  traasf ev. 

Contracts  in  restraint  of  trade,  see  Contracts, 
88  116-117. 

Fob  Cases  fbom  Other  States, 

See  24  Cent.  Dra.  Good  Will,  SS  2-5. 
See,  also.  20  Cyc.  pp.  1277-1282 ;  note,  5 
R.  A.  (N.  S.)  1077. 

I  6.  —  BaqvisiteB  amd  TaUdlty. 

[a] .  (Snp.  IST9) 

The  good  will  of  a  businesi;,  like  a  trade- 
mark, is  a  species  of  property  subject  to  sale 
)>y  the  proprietor,  and  which  may  be  sold  by 
order  of  court.— Smock  v.  Plerson,  68  Ind.  405, 
34  Am.  Rep.  269. 

Fob  Cases  fbom  Oiseb  States, 

See  24  Cent.  Dig.  Good  Will,  |  2. 

{  6.    Rights  aad  UabUitios  of  par- 

tleR. 

[a]   (Snp.  \m) 

Where  the  seller  of  a  stock  ot  goods  agrees 
with  the  buyers  not  to  engage  in  a  competing 
business  for  a  certain  time,  the  coalract  is 
binding,  although  the  buyer  does  not  continue 


the  buriness  In  the  same  premises  as  occupied 
by  the  seller.— Johnson  t.  Gwlnn,  100  Ind.  466. 

[b]    (Snp.  1896) 

A  bill  of  sale  of  a  stock  of  goods  ledte 
that  the  vendor  scHa  certain  goods  for  a  certain 
sum  paid,  and  that  the  vendor  will  not  engage 
in  the  same  business  within  a  certain  distance 
of  his  former  place  of  business.  Hd<f,  that  the 
consideration  paid  was  not  only  for  tiie  goods, 
but  also  for  the  agreement  not  to  engage  in  the 
busiuess.— Elsel  t.  Hayes,  141  Ind.  41,  40  N.  K 
119. 

[C]    (App.  1896) 

In  an  action  for  breach  of  a  contract 
whereby  defendants  sold  their  house-moving  ap- 
pliances to  plaintiff,  together  with  the  good  will 
of  the  business,  and  agreed  not  to  compete  with 
him  thereafter  in  said  occupation  at  that  place, 
a  finding  that  within  a  few  days  after  the  sale 
defendants,  in  violation  of  their  contract,  bon|4it 
new  tools  and  went  into  competition  with  plain- 
tiff for  work  in  said  business,  and  performed 
contracts  for  hotise  moving,  and  were  taking 
contracts  and  moving  houses  in  said  city  up  to 
date,  etc.,  is  sufficient  to  show  a  breach  of  con- 
tract.— Van  Valkenb.urgh  v.  Dean  <Ind.  App.) 
44  N.  E.  C52,  l.")  Ind.  App.  693. 

In  snch  action  it  will  be  presamed,  tn  the 
absence  of  any  finding  to  the  contrary,  that 
plaintiff  continued  to  conduct  bis  business  after 
bis  purchase  from  defendants,  and  did  not  vol- 
untarily abandon  it— Id. 

Id]      (App.  1904) 

Property,  consisting  of  machinery  used  in 
a  printing  office,  was  mortgaged,  and  thereafter 
the  wife  and  brothers  of  the  mortgagor  installed 
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RDotber  printio}!;  plant  owned  hj  them,  and  tbe 
wife  commenced  the  publication  of  two  news- 
papers, instead  of  the  two  which  had  been  for- 
meiiy  printed  on  the  mortgaged  machinery  ;  the 
papers  being  sent  to  the  subscribers  of  the  old 
ones.  Previously  the  property  covered  by  the 
mortgage  was  seimrated  from  the  other  property 
and  placed  in  a  different  building.  Held,  that, 
though  the  mortgage  included  the  good  will  of 
the  business,  the  mortgagee  could  not  enjoin  the 
wife  from  carrying  on  the  business  in  her  name 
and  with  her  property^  with  her  husband  ax 
agent.— VinaU  v.  Hendricks,  71  N.  E.  XI 
Ind.  App.  413. 

Fob  C^ses  frou  OrnEs  States, 

See  24  Cent.  Dio.  Good  Will.  !§  2-5;  11 

Cent.  Dig.  Contracts.  §  020. 
See.  also.  20  Cyc.  pp.  1278-1281 ;  note,  48 

Am.  Rep.  223. 

I  7.  Actions, 
[ftl  (Sup.  1S83> 
The  measure  of  damages  for  a  breach  of  a 
contract  of  sale  of  the  good  will  of  a  business, 
where  the  actual  sales  were  represented  to  bn 
about  $30,OK)  aunually,  and  the  sales  were  in 
fact  only  $15,000  per  year,  is  the  difference  be- 
tween the  rental  value  of  a  store  where  the 
annual  sales  of  auch  business  amount  to  $30.- 
000,  and  of  a  store  where  such  annual  sales  are 
only  $15,000.r-RawsoD  y.  Pratt,  91  Ind.  9. 

Foi  Cases  fbou  Otiteb  States, 

See  24  Cent.  Dio.  Good  Will,  K  0-9. 
See,  also,  20  Cyc  pp.  1281,  1282. 

GOVERNMENT, 

Distribution  of  governmental  powers^  Con- 

BTITUnONAL  IjAW,  {{  30-80. 
Judicial  notice  of  matters  relating  to  govern- 

ment  and  its  ndministmtion.    EVIDENCE,  if 

23-:»,  27-32.  34,  35.  37. 
Lands.   PUBLIC  LANDS. 
States. 

Uhited  States. 

GOVERNOR. 

Appointment  of  public  officers— 

cohstitutiohal  law,  |  80. 

Officers,  {  8. 
Approval  or  veto  of  legislative  bills.  Stattttes, 

IS  25-34. 
BXTBAOmON,  S!  21-11. 
Mandamos  to.    Mandauus,  S  04. 

As  encroachment  by  judiciary  In  executive. 
Constitutional  Law,  fi  73. 
Pardonli^  power.    Pabdon,  fi  4. 


Remission  of  fines.    Fines,  i  18. 
States,  SS  41,  68. 

Transfer  of  control  of  swamp  lands.  Public 
Lands,  |  61. 

GRACE,  DAYS  OF. 

See— 

Bills  and  Notes,  |  130. 
Computation  of  time.   TiiiB,  |  8. 

GRADE. 

Sec- 
Change  of  grade  of  street.    Municipal  Cob- 
POBATIONS,  §§  269.  C50. 
Compensation   to  abutting  owners  under 
law  of  eminent  domain.    Eminent  Do- 
main, i  101. 
Damages  to  abutting  owners.  Municipal 
Cobpobations,  I  385. 

GRADE  CROSSINGS. 

.srce— 

ItAILBOADS,  Sf  80,  04,  09. 
Stbebt  Railroads,  S  41. 

GRADED  SCHOOLS. 

See  ScuooLS  and  Scuool  Districts,  |S 
71. 

GRAIN. 

Sec- 

Aqbicultube. 
Cbops. 

Elevators.  Wabbhouseuen. 

Lien  on  grain  deposited  for  safe  keeping  for 

loan  to  depositor.    Liens,  S  5- 
Mixture  of  as  affecting  nature  of  contract  of 

sale.    Sales,  |  4. 
Speculation.     Gahino,  H  10-14. 

GRAMMAR. 

See- 
Mistakes  In— 

Contracts,  g  157. 

Indictuent  and  Infobmation,  g  79. 
Pleading,  {  30. 
Statutes,  §8  189,  200. 
W^ILLS,  8  464. 

GRANDCHILDREN. 

Se<^ 

Inheritance.    Descent  and  Distbibution,  | 

28. 

Insurable    interest    in    life    of  grandparent. 
INSUBANCE,  S8  116,  767. 

Rights  under  wills.  Wills,  |  497. 
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Scope-Note, 

[ZNGLUDES  bodlM  of  persons  sworn  to  inquire  Into  and  make  presratmrat  of  pnblle 
offenses ;  nature  and  constitution  of  such  Juries ;  qualifications,  selection,  sununonlng,  and 
compensatton  of  grand  Jurors;  challenges  and  objections;  organization,  powers  and  du- 
ties, and  general  conduct  of  business  of  grand  Juries;  secrecy  as  to  their  proceedings; 
liabilities  of  grand  Jurors  for  mlsconducti  etc.;  and  liabilities  of  others  for  interference 
with  grand  Juries. 

tEXGLUDEg  matters  relating  to  Juiies  in  general  (see  Jury) ;  and  necemity,  finding, 
filing,  and  requisites  of  indictments  and  presMitments  (see  Indictment  and  Xnfon^ion). 
For  complete  list  of  matters  excluded,  see  cross-references,  post] 


Analysis. 

§  3.  Constitutional  and  statutory  provisions. 

§  3.  Number  of  jurors. 

§  6.  Qualifications  of  jurors. 

§  6.  Exemptions  from  service. 

§  7.  Authority  to  select  and  summon  jurors. 

§  8.  Selection  of  jurors. 

§  9.  Summoning  jurors  in  |:eneral. 

§  11.  Excusing  and  discharging  jurors. 

§  12.  Summoning  talesmen. 

§  15.  Competency  of  jurors. 

§  17.  Challenge  to  panel. 

§  18.  Challenge  to  polls. 

1 19,  Waiver  of  objections  to  jurors. 

§  30.  Impaneling  and  organization  in  generaL 

§  23.  Charge. 

§  24.  Powers  and  duties. 

§  26.  Offenses  and  accusations. 

§  28.  Term  of  service  and  sessions. 

§  29.           In  general. 

§  30.   Term  of  court. 

§  31.    Adjournments. 

§33.  Conduct  of  proceedings  in  general. 
§  34.  Participation  of  prosecuting  attorney. 
§  36.  Attendance  and  examination  of  witnesses. 
§  38.  Presence  and  use  of  stenographers. 

§  39.  Effect  of  presence  or  participation  of  unauthorized  personi, 
§  40.  Minutes  or  record  of  proceedings. 
§  41.  Secrecy  as  to  proceedings. 
§  43.  Liabilities  of  jurors. 

Cross-Refer  ences. 


See-' 

AUegatioDS  In  indictmeDt  or  information  as  to 
matters  not  known  to.     Indicturni  and 
Infobmation,  8  69. 
Competency  of  as  juror  on  trial  of  action  for 
malicious  prosecution.    Jury,  {  fl5. 
As  juror  on  trial  of  ttie  indictment  found. 

Jury,  {  96. 
As  witnesses  as  to  proceedings  before  them. 
WriNEsSES,  {  72. 
Competency  of  bailiff  of  as  juror  on  trial  of 
Indictment  returned  by  them.   Jury,  |  83. 


Defects  and  irregularities  in  proceedioss  as 
ground  for  quBsfalng  indictment  or  informa- 
tion.  Indictment  and  Infobmation,  }  137. 

Description  of  in  caption  of  indictment.  In* 
DICniENT  AND  INFORMATION,  {  23. 

False  sweariog  before  as  perjurjr.  Ferjcbt, 
S  6. 

Finding  Indictment  or  presentment.  In- 
dictment AND  Information,  S  10. 

Impeachment  of  witness  by  showing  conBict- 
Ing  statements  btfore.    Wztrbssbb,  }  303. 
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IiTDicnfEitT  ASD  INFORHATIOIT.  liability  to  actioD  for  maliciona  pioaecatlon. 

Irregularity   in   drawing   or   impaneling   as  Malicious  Pbosecdtiok,  |  42. 

cnmnd  for  plea  in  abatement    Cbdunal  Showing  as  to  proceeding  of  in  record  on  ap- 

Law,  I  27&  peal.   Crihinai,  Law,  |  lOHO. 


I  S.  OouCltntlwaal  and  atatmtory  pro- 

8abj«ct8  and  titles  of  acta,  aee  Statutes,  i  118. 

W     (Svv.  18S2) 

Act  April  15,  1881,  providing  a  new  mode 
for  selecting  ^nd  jurors,  did  not  have  the  ef- 
fect <^  terminating  the  exietence  and  powers 
of  grand  janes  then  serving  in  courts  in  ses- 
sion  at  the  time  when  the  act  took  effect. — 
Williams  t.  State  ex  reL  Qudgel,  86  Ind.  400. 

Act  April  15,  1881,  providing  a  new  mode 
for  Selecting  grand  jarors,  and  repealing  "all 
laws  within  the  purview  of  this  act,  and  incon- 
sistent with  it."  did  not  repeal  2  Rev.  St.  1876, 
419,  i  12,  providing  that  no  plea  in  abate- 
ment or  other  objection  shall  be  taken  to  any 
gmnd  jary  duly  charged  and  sworn  for  any 
alleged  irregularity  in  their  selection,  unless 
snd)  irregularity  in  the  opinion  of  the  court 
amounts  to  corruption,  in  which  case  such  pics 
or  objection  shall  be  received.— Id. 

Fob  Cases  fbou  Otdeb  States, 

See  24  Cent.  Dig.  Gr,  Jury,  U  1,  17. 

i  3.  HsBber  of  Jurors. 

Komber  oecessary  to  finding,  see  Ikoictuent 

ATXD  INFOBUATION,  $  10. 

[a]     (Sop.  1824) 

By  statute  the  names  of  18  jurors  must 
be  drawn  from  the  box  to  be  summoned  as 
grand  jurors.  The  jury,  however,  when  con- 
vened, may  consist  of  any  smeller  number  not 
less  than  12.— Hudson  t.  State,  1  Blackf.  317. 

[b]  <S«v.l853) 

It  is  no  objection  to  an  indictment  that  one 
of  the  grand  jury  was  discharged,  and  another 
sworn  and  sent  to  the  grand  jury  room  in  his 
ttnd,  when  there  were  still  14  grand  jurors 
Mt,  and  it  is  not  shown  that  the  juror  sworn 
in  the  place  of  the  one  discharged  acted  with 
dte  othen  in  finding  the  indictment — State  r. 
Wingate,  4  Ind.  103. 

[e]  (Snp.  1876) 
A  grand  jury  of  12  persona  selected  at 
the  first  regular  session  of  the  board  of  county 
commissioners  iu  1875,  in  accordance  with  the 
law  then  in  force,  was  the  legal  grand  jury  at 
the  July  term,  1875,  of  the  criminal  circuit 
TODFt  of  the  county,  and  authorized  to  find  an 
indictment  after  the  taking  effect  of  Act  March 
13,  1875  (Acts  1875,  Sp.  Sess.  p.  54),  providing 
that  the  number  of  grand  jurors  shall  be  com- 
posed of  6  residents  of  the  county,  etc. ;  the 
proviso  of  such  act  that  it  shall  not  be  con- 
strued to  affect  in  any  way  pending  indictments, 
or  indictments  which  may  be  found  by  any 
pnnd  jury  "before  this  act  takes  effect,"  mean- 


ing before  the  grand  Jurors  can  be  selected  in 
accordance  with  the  provi^ons  of  the  act- 
State  V.  May,  50  Ind.  170. 

[d]    {Sap.  1875) 

Where  no  grand  jury  had  been  selected  by 
the  board  of  county  commissioners  for  a  term 
of  criminal  circuit  court  commencing  on  the 
first  Monday  of  January,  1876,  and  the  grand 
jury  selected  by  the  board  at  their  December 
session  in  1874  for  the  term  commencing  on  the 
first  Monday  of  July,  1875,  and,  continuing  six 
months,  had  been  finally  discharged  by  the 
court  on  December  16,  1875,  and  the  court  on 
the  first  day  of  the  January  term,  1876,  caused 
a  grand  jury  to  be  selected  by  the  sheriff  and 
impaneled,  the  grand  jury  so  selected  properly 
conaisted  of  12  men  as  a  grand  jury  consisting 
of  six  men  could  not  be  selected  under  the  act 
of  1873  until  the  March  session  of  the  board 
of  county  commissioners,  and  until  that  time 
the  number  was  regulated  by  former  laws. — 
State  V.  Myers,  51  Ind.  145. 

[fc]      (Snp.  1876) 

Act  March  4,  1852,  J  9  Rev.  St.  187G, 
p.  417),  "to  limit  the  number  of  grand  jurors," 
etc.,  is  merely  directory,  and  for  the  purpose  of 
getting  a  grand  jury  into  court— Hughes  t. 
State,  54  Ind.  05. 

[fl     (Sup.  1S77) 

Act  March  13,  1875,  regulating  the  number 
of  grand  jurors  and  the  manner  of  their  selec- 
tion, did  not  go  into  effect  until  the  regular 
decision  of  the  board  of  commissioners  of  the 
county  in  March,  1876 ;  and  until  that  time  a 
legal  grand  jury  of  the  county  consisted  of  12 
men.— Meiers  v.  State,  56  Ind.  336. 

Fob  Cases  fbou  Other  States, 

See  24  Cent.  Dig.  Or.  Jury,  H  3-4;  27 

Cent.  Dig.  Ind.  &  Inf.  f  481. 
See,  also,  20  Cyc.  pp^  1317,  1318 ;  note,  27 

U  R.  A.  846. 

S  5.   QnallflOfttlons  of  Jarors. 

Mode  of  making  objection  to  indictment  or  in- 
formation on  ground  of  disqualification  of 
grand  jurors,  see  Ikdictuent  and  Infobha- 
TION,  8  133. 

Waiver  of  objections,  see  post,  |  19. 

[a]    (Snp.  18SS) 

A  person  selects  as  a  talesman  to  serve  on 
a  grand  Jury  must  be  either  a  freeholder  or 
householder.— State  v.  Hemdon,  5  Blackf.  75. 

If  a  grand  juror  have  not  all  the  qualifica- 
tions required  by  statute,  it  is  a  good  cause  of 
challenge,  or  the  defendant,  before  issue  joined, 
may  plead  the  objection  In  avoidance.— Id. 
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tb]  (Sap.  im) 

Under  2  Rev.  St.  1876.  p.  417,  note  1,  rep- 
utable householders,  aa  such,  who  are  not  also 
reputable  freeholders  of  the  count?,  are  not 
competent  gnnA  jurors,  either  as  members  of 
the  Tegnlar  panel  or  as  tatesmoD.— Wills  t. 
State,  69  Ind.  286. 

[C]    (Sop.  1882) 

Section  221G,  Rev.  St.  1881,  does  not  re- 
quire that  grand  jurors  returning  an  iDdiotment 
for  a  crime  committed  before  the  act  of  1881 
took  efifect  shall  have  the  qualifications  required 
by  the  law  in  force  at  the  date  of  the  offense.— 
Powers  V.  State,  87  Ind.  144. 

Fob  Cases  from  Othee  States, 

Seb  24  Cent.  Dig.  Gr.  Jury,  tiS  S-13,  15. 
See.  also.  20  Cyc.  pp.  1296-3303;  notes, 
28  L.  R.  A.  19.J,  38  I*  R.  A.  214. 

§  6.   EsemptioBs  foam  lerrloe. 

[a]  (Snp.  182S) 
Persons  over  GO  years  of  age  are  not  dis- 
qualified, when  tbey  consent  to  act  as  grand 
jurors,  since  the  provision  of  the  statute  is 
merely  an  exemption  which  may  be  waived.— 
State  V.  Miller,  2  BUekf.  35. 


Fob  Oases  fbou  Otiier  States, 
See  24  Gent.  Dia.  Or.  Jury, 
See,  also,  20  Cyc.  p.  1804. 


14,  15. 


I  7>  Aatkority  to  B«lcot  and  anmmon 
Jurors. 

[a]  (Sup.  1905) 

Bums*  Ann.  St.  1901,  S  1443,  authorizing 
the  circuit  court  to  hold  an  adjourned  term 
where  there  is  business  pending  at  the  close  of 
the  regular  term  for  the  transaction  of  busi- 
ness during  the  pleasure  of  the  court  and  while 
the  business  requires  it,  and  section  1717b,  au- 
thorizing the  judge  of  a  circuit  court  to  issue 
a  venire  for  a  grand  jury  to  sit  in  any  county 
whenever  he  deems  it  uecesaary,  authorize  a 
circuit  judge  to  impanel  a  grand  jury  at  an 
adjourned  term.—Donahue  v.  State,  74  N.  E. 
900, 165  Ind.  148. 

[b]  (Snp.  190$) 

Bums"  Ann.  St.  1901,  §  1449,  authorizes 
the  appointment  of  jury  commissioners,  and 
section  14i>f>  disqualifies  persons  interested  in  a 
cause  pending  in  the  county  court,  triable  by 
jury,  during  the  calender  year  succeeding  his 
appointment.  Sections  1450  and  1452  provide 
for  tlie  preparation  of  jury  lists  and  the  draw- 
ing of  grand  and  petit  juries,  and  section  1457 
provides  a  per  diem  compensation  for  such  com- 
missioners.  Hdd  that,  where  a  jury  commis- 
sioner was  appointed  in  good  faith  in  the  be- 
lief that  he  was  qualified,  he  wna  a  de  facto  of- 
ficer, whose  acts  were  not  subject  to  collateral, 
attack  by  plea  in  abatement  to  an  indictment 
found  by  a  grand  jury  drawn  by  him  on  the 
ground  that  he  was  disqualified  to  serve. — State 
v.  Sutherlin,  75  N.  E.  642,  165  Ind.  339. 


For  Cases  fbou  Othbb  States, 

See  24  Cent.  Dig.  Gr.  Jory,  H  2,  16,  21. 
See,  also,  20  Cyc  pp.  128S,  1314. 

1  8.  8el««tioii  af  j  wra. 
[a]    (8vp.  im 

The  record  of  the  board  of  connty  commis- 
sioners must  show  tliat  grand  jurors  finding  a 
certain  indictment  were  selected  according  to 
the  provisions  of  the  statute,  or  the  indictment 
will  lie  quashed.— State  t.  Conner,  5  BlackL 
325. 

[b]    (Snp.  1843) 

An  indictment  alleged  that  the  defendant, 
being  a  justice  of  the  peace,  solemnized  a  mar< 
riage,  and  neglected  to  file  in  the  clerk's  office, 
for  more  than  three  months  thereafter,  a  certifi- 
cate of  the  marriage.  It  was  pleaded  in  abate- 
ment that  the  names  of  the  grand  jurors  who 
found  the  indictment  were  not  selected  by  the 
county  board,  at  their  May  session,  from  the 
liat  of  taxable  persons.  Held,  that  the  indict- 
ment was  good,  and  the  plea  bad,  since  the 
jurors  need  not  be  selected  as  contended  by  de- 
fendant.—State  v.  Gain,  6  Blackf.  422. 

[cl     (Snp.  1876) 

The  fact  that  the  grand  Jury,  selected  under 

2  Rev.  St.  1876,  p.  417,  were  selected  after  the 
commencement  of  the  term  of  the  circuit  court 
at  which  the  indictment  was  found,  is  not 
fatal  to  the  Indictment.— Kelley  v.  State,  58  Ind. 
311. 

[d]  {Snp.  1877) 

Irregularity,  not  amounting  to  corruption, 
in  the  selection  or  reassembling  of  a  grand  jury  is 
not  ground  for  a  plea  in  abatement  of  their  in- 
dictment—Sater  V.  State,  66  Ind.  878;  Donnan 
v.  Same,  Id.  454. 

[e]  (Snp.  1882) 

Act  April  15,  1881,  provided  a  new  mode 
of  selecting  grand  jurors  by  commissioners.  All 
luws  within  the  purview  of  the  act,  and  in- 
consistent with  it.  were  declared  repealed. 
Held,  that  section  12  of  the  law  formerly  in 
force  was  not  repealed,  because  neither  within 
the  purview  of,  nor  inconsistent  with,  the  act  of 
1881,  and  that  therefore  no  objection  could  be 
taken  to  a  grand  jury,  duly  charged  and  sworn, 
for  any  irregularity  in  their  selection,  short  ot 
corruption. — Williams  t.  State  ex  rel.  Uudgel,  tUL 
Ind.  400. 


Fob  Oases  fboic  Otheb  States, 
See  24  Cent.  I>io.  Gr.  Jur;-.  | 
27  Cent.  Dig.  Ind.  &  Inf.  $  5.j. 
See,  also,  20  Cyc.  pp.  1305-1311. 


1&-20; 


S  9.  SvmmoniBE  Jams  in  seneral. 

[a]     (Sup.  ISTS) 

Where  no  grand  jury  had  been  selected  by 
the  board  of  county  commissioners  for  a  term 
of  criminal  circuit  court,  commencing  on  the 
tirst  Monday  of  January,  1876,  and  the  grand 
jury  selected  by  the  board  at  their  December 
session  in  1874,  for  the  term  commencing  on 
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the  first  MoDdar  of  July,  1875,  and  cODtinuiag 
six  months,  bad  been  fioallr  disdiarged  by  the 
court  on  December  16,  1875.  it  was  proper  for 
the  court,  on  the  first  day  of  the  January  term, 
1876,  to  cause  a  grand  jury  to  be  selected  by 
the  sberiff,  and  impaneled.— State  t.  Myers,  Ql 
Ind.  145. 

[b]     (Sop.  U76) 

Where  grand  Jurors  regularly  selected  are 
returned  into  court  on  a  day  subsequent  to  the 
first  day  of  the  term  for  which  they  were  se- 
lected on  a  venire  that  day  Issued  for  them,  or 
witfaoat  the  issuing  or  service  of  the  venire  they 
appear  at  such  time  and  are  impaneled,  sworn, 
and  charged,  such  want  of  venire  and  sen'tce 
thereof  will  not  sustain  a  plea  in  abatement  to 
an  indictment  found  by  such  grand  jurors. — 
Hnghes  v.  State,  54  Ind.  95. 

If  a  grand  jury  regularly  selected,  without 
a  venire  having  been  issued,  without  being  sum- 
moned, and  without  any  notice  whatever,  is  re- 
turned into  court,  impaneled,  8worn,  and  charg- 
«i,  their  subsequent  proceedings  would  not  be 
irregular  merely  because  they  had  not  been 
summoned  according  to  a  directory  statute.— Id. 

[C]     (S«p.  1877) 

Where  a  grand  jury  has  been  illegally  im- 
paneled at  the  beginning  of  the  term,  the  court 
may,  at  any  time  during  the  term,  discharge  it, 
and  impanel  another  according  to  law.— Meiers 
T.  SUte,  56  Ind.  336. 

[d]     (Sap.  1881) 

The  restriction  of  Act  Blarcb  10,  1873  (2 
Rev.  St.  1876,  p.  418),  against  the  clerk  is- 
suing, without  an  order  of  the  judge,  a  venire 
for  the  attendance  of  grand  jurors  already 
properly  chosen  by  the  county  board,  does  not 
deprive  the  court  of  the  power  to  organize  the 
panel  from  those  In  attendance,  though  they 
bave  come  in  response  to  a  aammons  issued 
witbout  the  required  order.— Hess  v.  State,  73 
Ind.  ."V!-. 

For  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Gr.  Jury.  H  21-20. 
See.  also,  20  Cyc.  pp.  1311-1315;  notes, 
27  I*  R.  A.  77»,  780,  783. 

I  11.  Zlxcnsime  amd  diMhwvlBC  Jmvon. 

[a]     {Snp.  1891) 

When,  under  Rev.  St.  §  1(V1I).  authorizing 
courts  to  excuse  jurors  for  certain  reasona,  a 
erand  juror  is  excused,  and  the  record  does  not 
show  the  reason,  it  will  be  presumed  to  be  for 
one  of  the  grounds  prescribed  by  tlie  statute- 
Barrel!  V.  State,  129  led.  290,  28  N.  ¥1  699. 

Fob  Ca8ES  fbou  Otheb  SItates, 

See  24  Cent.  Dig.  Or.  Jury,  SI  20. 
See,  also,  20  Cyc.  pp.  1331,  1332. 

1 12.  Smnmoniac  talMm«n, 

(a]    {Sup.  1876) 

In  March,  1874,  the  board  of  county  com- 
missioners selected  two  grand  juries,  one  for  the 
March  term  of  1874,  and  one  for  the  June 


term  of  the  same  year,  but  selected  none  for  the 
October  term  of  1874,  or  for  the.  January  tenu 
of  1875.  At  the  October  term  of  1874,  on 
order  of  court  that  the  grand  jury  be  summoned 
to  appear,  the  grand  jury  selected  for  the  June 
term  of  1875  assembled  for  the  January  term  of 
1875.  Held,  that  the  order  for  January,  1875, 
was  sufficient,  under  2  Gav.  &  H.  St.  p.  433, 
§  10,  providing  that  a  panel  of  grand  jurors 
may  be  filled  in  whole  or  in  part  when  neces- 
sary, by  summoning  tlie  requisite  number  of 
freeholders  or  householders  of  the  proper  coun- 
ty under  the  direction  of  the  court,  unless  iu 
consequence  of  delay  in  filling  the  iianel,  or  for 
other  satisfactory  reasons,  the  court  shall  oth- 
erwise direct.— Wi Hey  t.  State,  52  Ind.  246. 

[b]  (9dp,  1877) 

Where,  either  on  being  first  assembled,  or, 
having  been  assembled  and  discharged,  on  t)eiog 
reiisRombled  by  order  of  court,  any  or  all  of 
the  members  o£  a  grand  jury  fail  to  appear,  the 
court  may  direct  it  to  be  filled  from  bystanders, 
even  though  the  seb'ctlon  of  such  grand  jury  by 
the  board  of  commissioners  was  irregular. — Dor- 
man  V.  State,  56  lud.  454. 

[c]  (Sap.  mi) 

The  fact  that  the  court  failed  to  inter- 
rogate a  bystander  called  as  a  grand  juror  be- 
fore permitting  him  to  become  one  of  the  panel, 
as  required  by  Rev.  St  1881,  }  1051,  providing 
that  "before  any  talesman  is  accepted  and  sworn 
the  court  must  inquire  of  him  under  oath  as  to 
bis  qualifications."  is  not  sufficient  cause  for 
abating  the  prosecution  if  tbe  juror  was  in  fact 
qualified.— Sage  v.  State,  127  Ind.  15,  26  N.  E. 
667. 

[d]  (Sup.  1891) 

The  power  to  excuse  grand  jurors  confers 
upon  the  court,  by  implication,  tlie  power  to 
fill  the  vacancy,— Iturrell  v.  State,  129  Ind.  290, 
28  X.  E.  099. 

Fob  Gases  fbom  Other  States, 

See  24  Cent.  Dig.  Gr.  Jury,  »  30-32. 
See.  also,  20  Cyc.  p.  1321. 

1 15.  CompetencT  of  Jnrors. 

Waiver  of  objections,  see  post,  §  19. 

[a]  A  grand  juror  who  cannot  conscientiously 
find  a  man  guilty  of  an  offense  that  would  sub- 
ject him  to  death  is  disqualified.— (Sup.  1831) 
Jones  V.  State,  2  Blackf.  475 ;  <1850)  Gross  v. 
State.  2  Ind.  320. 

For  Cases  from  Otuer  States, 

See  24  Cent.  Dig.  Gr.  Jury,  g§  '.io-41. 
See,  also,  20  Cyc.  pp.  1206-1303. 

g  17.  Challenge  to  panel. 

[a]     (Sap.  1841) 

An  objection  to  the  mode  in  which  the 
board  doing  county  busiuess  discharged  its  duty, 
as  to  the  selecting  and  drawing  grand  Jurors, 
must  be  made  by  way  of  Challenge  before  tbe 
grand  jurors  are  sworn.— Bellair  t.  State,  6 
Blackf.  104. 
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[b]  An  accused  cannot  afterwaids  plead  in 
abatement  the.  same  grounds  or  facts  upon 
which  he  has  challenged  tbe  array  of  the  grand 
jury.-(Sup.  1877)  Meiers  t.  State,  56  Ind.  336; 
(1S81)  McClnry  v.  State,  75  Ind.  260. 

[c]  (Sap.  1877) 

Irregularity  in  the  selection  of  a  grand  jury, 
not  amounting  to  corruption,  is  not  sufficient 
ground  to  sustain  a  challenge  to  the  azray. — 
Meiers  v.  State,  50  Ind.  33ti. 

[d]  (Sap.  1879) 

An  objection  that  the  record  did  not  show 
that  the  grand  jury  was  drawn  in  the  mode 
prescribed  by  law,  or  that  the  grand  jurors 
were  reputable  freeholders  and  residents  of  the 
proper  county,  may  properly  be  raised  by  chal- 
lenging the  array,  or  by  plea  in  abatement. — 
MiUer  t.  State,  69  Ind.  2SL 

W    (B«P.  18S1) 

A  challenge  to  the  array  of  a  grand  jury 
must  be  supported  by  an  affidavit  setting  forth 
the  canse  relied  on  in  support  of  the  challenge, 
under  2  Rev.  St  1876,  p.  419,  j  11 ;  an  oral 
statement  of  such  cause  being  insufficient.— 
McCIary  v.  State,  75  Ind.  2G0. 

m  (Sap.  1883) 
An  accused  who  has  had  no  opportunity 
of  challenging  the  grand  jury  may  plead  in 
abatement  any  matter  which  would  have  been 
sufficient  cause  of  challenge  to  that  tribunal, 
or  any  member  thereof.— I'ointer  v.  State,  89 
Ind.  255. 

For  Oases  feom  Otbeb  States, 

See  24  Cent.  Dio.  Gr.  Jury.  §S  42~4T,  32. 
See,  also,  20  Cyc.  pp.  1325-1327. 

f  18.  Cliallensa  to  polls. 

La]    (Sap.  1824> 

Grand  jurora  may  be  challenged  by  any 
person  previous  to  his  being  indicted,  provided 
he  be  at  the  time  under  a  prosecution  for  an 
offense  about  to  be  submitted  to  the  jury.— 
Hudson  V.  State,  1  Blackf.  817. 


[b]    (Sup.  U2S) 

A  person  under  prosecution  for  a  crime 
may  challenge  any  of  the  grand  jurors  by  whom 
the  charge  is  to  be  examined,  bnt  he  or  his 
coimsel  must  claim  the  privilege.— Ross  v. 
State,  1  Blackf.  390. 

[e]    (Svp.  U31) 

A  person  under  a  prosecutlcKi  for  a  capital 
offense  about  to  be  submitted  to  a  grand  jury 
may  challenge  any  of  the  grand  jurora  for 
cause,  but  not  peremptorily.— Jones  r.  State, 
2  Blackf.  475. 

[d]    (Sap.  1876) 

Any  person  under  prosecution  for  crime, 
and  in  custody  or  on  bail,  may,  before  he  is 
indicted,  challenge,  for  good  cause,  any  person 
returned  or  placed  upon  the  grand  jury.— Mer- 
shon  V.  State,  51  Ind.  14. 


Fob  04BI8  FEOM  Otheb  Statm, 

Seb  24  Cest.  Dig.  Gr.  Jury,  {§  48-52; 
See,  also,  20  Cyc.  pp.  1327,  1328. 

S  19.  WalTor  of  objeettona  to  Jnron. 

W    (Sop.  1841) 

Illegality  of  the  proceedings  of  the  eon: 
board  in  selecting  and  drawing  grand  jui 
cannot  be  made  the  ground  of  a  motion  to 
aside  the  indictment,  since  it  must  be  made 
way  of  chaUenge  before  the  grand  jurors  : 
sworn.— Bellair  v.  SUte,  6  Blackf.  104. 

[b]  (Sop.  1845) 

The  objection  that  the  grand  Jury  was 
legally  selected  is  waived  If  not  made  by  w 
of  challenge  before  the  jurora  are  sworn 
State  V.  Hensley,  7  Blackf.  324. 

[c]  {Sop.  1875) 

Where  a  defendant  was  neither  in  custc 
nor  under  recognizance  when  the  grand  ji 
which  indicted  was  impaneled,  and  so  had 
opportunity  to  challenge  the  grand  jury, 
may  take  advantage  of  the  disqualification 
any  one  or  more  of  them  by  plea  in  abatemt 
to  the  indictment— Mershoo  v.  State,  61  Ii 
14. 

[d]  (Sap.  1S7B) 

If  objections  to  the  manner  of  drawing  t 
grand  jury,  or  that  the  record  failed  to  sbc 
them  to  be  reputable  freeholders  and  resider 
of  the  county,  are  not  raised  by  challenge 
the  array  or  plea  in  abatement,  they  ar«  wai 
ed.— Miller  v.  State,  69  Ind.  284. 

[el  (Sap.  1890) 
Where,  after  the  return  of  an  indiiteet 
and  before  asking  for  a  change  of  venue.  A 
fendant  entered  his  plea  of  not  guilty,  he  thei 
by  waived  any  irregularity  in  the  organtiati< 
of  the  grand  jury.— O'Brien  v.  State,  25  N.  '. 
137,  125  Ind.  38,  9  L.  R.  A.  323. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Gr.  Jury,  53-55. 
See,  also,  20  Cyc  p.  1328;  note,  34  Ai 
Rep.  705. 


ISO.  laipaaellBC  amd  WBulsatlom  i 

general, 

[a]    (Sap.  1870) 

The  fact  that  a  grand  jury  was  dischargf 
until  a  certain  future  day,  and  did  not  appear  c 
that  day,  but  upon  the  day  after,  and  without  b 
ing  reimpaneled,  returned  an  indictment,  dot 
not  vitiate  the  indictment,  since  a  grand  jui 
cannot  dissolve  itself  by  disregarding  an  ordi 
of  the  court.— Clem  v.  State,  33  Ind.  418. 

n>]  (Snp.iSTt) 
Act  March  10,  1873,  p.  158,  regulating  tl 
convening  of  grand  jurors,  did  not  prohibit  tb 
impaneling  of  a  grand  jury  summmed  previou 
to  its  enactment— Bell  v.  State,  42  Ind.  335. 

fc]     (Snp.  1877) 

Matters  relative  to  organizing,  dischai^in^ 
nnd  rfoonvcoing  ^e  grand  jury  are  la^l, 
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within  the  discretion  of  the  circuit  court ;  and  I 
its  acts  will  be  revised  on  appeal  only  in  case 
of  a  gross  abuse  of  such  diBczetioii.— Meien  t. 

State,  56  Ind.  336. 

For  Cases  fbou  Othzk  States, 

See  24  Cest.  Dm.  Gr.  Jury,  {I  IS&-58. 
See.  also.  20  <^c.  p.  1315;  note,  27  li.  B. 
A.  77& 

I  S3.  Olutfse. 

[a]    (Sap.  1885) 

It  is  the  duty  of  the  court  to  instruct  the 
ttand  jury,  but  the  omission  to  do  so  does  not 
aJEect  the  validity  of  their  presentment  or  in- 
dictment.—Stewart  V.  State,  24  Ind.  142. 

Fob  Cases  fboic  Otheb  States, 

See  24  Cert.  J>ia.  Gr.  Jury,  {  61. 
See,  also,  20  Oyc.  pp.  1820,  1821. 

I  £4.  Pfnrers  and  dntles. 

Fob  Cases  fbom  Otheb  States, 

SSE  24  Cent.  Dig.  Gr.  Jury,  SS  62-66. 
Sec,  also,  20  Cyc  pp.  1334-1337. 

1 26.  —  Offenses  and  aoousatioiui. 

M  1860} 

Under  oar  statutes,  the  grand  jury  is  a 
local  tribunal,  and  cannot  inquire  into  offenses 
emnmitted  out  of  its  jurisdiction.— Beal  t.  State, 
15  Ind.  878. 

[b]    (Sap.  1899) 

Where  a  person  held  by  a  justice  of  the 
peace  to  answer  a  charge  of  felony,  under 
Bums'  Rev.  St.  1894,  S  1703  (Homer's  Rev. 
St  1897,  8  1634),  gives  a  recognizance  to  ap- 
pear at  the  November  term  of  the  circuit  court, 
the  grand  jury  at  the  September  term  after 
the  recognizance  was  given  has  no  jurisdiction 
to  investigate  the  offense  by  virtue  of  the  pro- 
eeedinff  before  the  justice ;  hence  their  indoise- 
ment  of  "Ignoramos"  on  the  papers  does  not 
terminate  the  prosecution.— Stark  v,  Dudley, 
82  N.  E.  804,  102  Ind.  182. 

Fob  Cases  tboh  Othbs  States, 

See  24  Gktt.  Die.  Gr.  Jury,  H  64,  ^ 
See,  also,  20  Gya  p.  188S. 

SS8<  Term  of  serHoo  «md  seaalona. 

Fob  Cases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Gr.  Jury,  i{  67-69. 
See,  also,  20  Gy&  pp.  1382-1384. 

1 20.  _  In  senaraL 

[B]  (Slip.lU2> 

Grand  jurors,  by  statute,  can  only  serve 
for  one  year  from  the  time  they  are  selected. 
-Batger  t.  State,  6  Blackf.  188. 

Fob  Casb  fbom  Otheb  States, 
See  24  Gent.  Dig.  Gr.  Jury,  i  67. 
See,  also,  20  Cyc.  p.  1332. 


(  30.  Term  of  oovrt. 

W    (Sup.  1828) 

St.  1825,  p.  21,  authorizing  special  ses- 
sions of  the  circuit  court,  does  not  warrant 
the  finding  of  an  indictment  at  the  special  term 
against  any  other  person  than  the  one  for  whose 
trial  the  court  was  convened.— Wilson  v.  State, 
1  Blackf.  428. 

[b]  (S«».im) 

Under  2  Bev.  St.  p.  368,  providing  that, 
whenever  the  grand  jnry  is  dismissed  before 
final  adjournment  of  the  court,  they  may  be 
summoned  to  attend  again  at  the  same  term 
if  ne^ssary,  an  Indictment  may  be  found  at  an 
adjourned  term.— Ulmer  v.  State,  14  Ind.  52. 

[C]    (Sup.  UT8) 

The  law  does  not  provide  for  a  grand  Jury 
for  a  criminal  court  for  each  month  during 
which,  or  any  part  of  which,  the  court  may  be 
in  session,  but  it  does  provide  for  a  grand  jury 
for  each  term;  and,  if  the  court  at  the  same 
term  cau  legally  be  in  session  in  two  or  more 
months,  the  same  grand  jury  may  sit  in  each 
month.— Harper  v.  State,  42  Ind.  405. 

[d]  (Sop.  U74> 

Where  the  grand  jury  has  been  dismissed 
before  the  final  adjournment  of  the  court,  it 
may,  if  necessary,  be  resummoned  to  attend 
again  at  tlie  same  term. — Long  v.  State,  46 
Ind.  582. 

[e]  (Snp;  1879) 

An  objection  that  the  judge  had  no  power 
to  convene  the  grand  jury  in  vacation  may 
properly  be  raised  by  challenging  the  array,  or 
by  pleading  in  abatement;  but,  if  not  so  raised, 
it  is  waived.— Miller  v.  State,  69  Ind.  284. 

Fob  Cases  fbom  Otheb  States, 
See  24  Cent.  Dig.  Gr.  Jury,  |  68. 

S  31>  —  Adjonnunemta. 

[a]  (Svp.lSTS) 
The  criminal  court  in  Floyd  county  can, 
under  the  act  organizing  that  court  (Davis' 
Rev.  St.  Supp.  1870,  p.  178,  |  1)  and  the  act 
of  February  12,  1856  (2  Gav.  &  H,  Rev.  St. 
p.  11),  adjourn  from  a  regular  terin  of  said 
court  to  some  other  certain  time,  and,  if  such 
time  is  In  a  month  within  which  the  grand 
jury  has  not  already  been  la  session  10  days, 
the  grand  juiy  may  legally  meet  in  connection 
with  the  court,  and  find  and  return  indictments. 
—Harper  v.  State,  42  Ind.  405. 

Fob  Gases  fbom  Otheb  States, 

See  24  Cent.  Dig.  Gr.  Jury,  |  69. 
See,  also,  20  Cyc  p.  1333. 

S  33.  Condnct  of  prooeedlngs  In  cenerml. 

[a]    (Sap.  1S6S) 

It  is  not  necessary  that  a  grand  jury  should 
take  evidence  in  every  case. — Creek  t.  State, 
24  Ind.  151. 

tb]  {S«p.l«tt} 

Defendant  cannot  complain  because  the 
grand  jury  heard  evidence  as  to  a  matter  of  de- 
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fenw  after  the  indictment  was  returned,  even 
if  witnesses  sabseqaently  called  by  bim  were 
contradicted  by  their  testimoDy  before  the  ffrand 
jnry.— Copenharer  t.  State,  67  M.  EI  453,  160 
Ind.  540. 

Fob  Cases  fbou  Other  States, 

See  24  Cent.  Dig.  Or.  Jury,  IS  70,  71, 
79,  80. 

{  34.  Putiolpatiom  of  proseeatlBC  ftttor- 
ney. 

M  (S«p.i^) 

The  prosecuting  officer  may  attend  the  sit- 
tings of  the  grand  jury,  examine  witnesses,  and 
advise  in  matters  of  law.— Shattucb  v.  State, 
11  Ind.  473. 

As  the  prosecuting  officer  may  attend  the 
sitting  of  the  grand  jury  and  advise  in  mntters 
of  law,  wliere  it  is  alleged  tbat  he  advised,  it 
will  be  presumed  to  have  been  merely  on  mat- 
ters of  law. — Id. 

Fob  Cases  frou  OrnES  States, 

See  24  Cent.  Dig.  Gr.  Jury.  §S  73,  85. 
See.  also,  20  Cyc.  pp.  1338-1340. 

S  36.  Atteadance    mnd   esamlnatlon  of 
wltneMea. 

Contempt  proceedings,  see  Contbupt,  S  60. 
Disobedience  to  subpoena  as  contempt,  see  CoTf- 

TEMPT,  S  31. 
False  swearing  before  grand  jury  as  perjury, 

see  Febjubt,  S  0. 

[a]  (Sep.  1S90) 
Though  no  statute  in  express  terms  au- 
thorizes the  clerk  to  issue  subpoenas  for  wit- 
ne<tses  to  appear  before  the  grand  jury,  the 
I»owcr  ia  clearly  implied  under  Rev.  St.  18S1, 
i  10C4,  giving  the  court  power  to  compel  the 
attendance  of  witnesses  before  the  grand  jury, 
and  section  .">8o4,  Sxitig  the  fees  of  the  clerk 
for  issuing  subpoenas  therefor. — Baldwin  t. 
State,  326  Ind.  24,  25  N.  E.  820. 

rb]    (Sup.  1902) 

The  grand  jury  examining  a  witness  under 
oath  need  not  inform  the  witness  of  his  con- 
stitutional privilege  to  refuse  to  testify  in  mat- 
ters tending  to  incriminate  him.— State  v.  Com- 
er, 62  N.  E.  4.12,  157  Ind.  611. 

Fob  Cases  from  Other  States, 

See  24  Cent.  Dig.  Gr.  Jury,  §§  75-78; 

50  Cent.  Dig.  Witn.  §  ;tS. 
See,  also,  20  Cye.  pp.  134;'-1350. 

§  38.  Presence  and  nse  of  stenographers. 

[a]    (App.  1892) 

It  is  no  objection  to  an  indictment  that  a 
stenographer,  at  the  request  of  the  prosecuting 
attorney,  attended  before  the  grand  jury  and 
toolt  the  testimony  of  witnesses,  where  it  does 
not  appear  that  the  accused  was  prejudiced 
thereby.— Courtney  t.  State,  5  Ind.  App.  356, 
32  N.  E.  335. 


[b]  (Sap.  isn) 
Tbe  mere  fact  that  a  stenographer  employ- 
ed by  the  prosecating  attorney  was  present  in 
the  grand-Jury  room,  and  took  down  in  short- 
hand the  evidence  on  which  the  indictment  was 
based,  for  the  use  of  the  prosecution,  is  not 
ground  for  quashing  the  indictment,  unless  it 
appears  tbat  the  accosed  was  prejndiced  there- 
by.— State  v.  Bates,  48  N.  B.  2,  148  Ind.  610. 

For  Cases  from  Otiiek  States, 

See  24  Cent.  Dig.  Gr.  Jury,  S  81. 
See,  also,  20  Cy&  p.  1341. 

§  39.  Effect  of  preseaoe  or  partiolpatiom 
of  nnanthovlsed  persons. 

[a]  (Sap.  1SG9) 

Though  the  grand  jury  should  exclude  ev- 
erybo<ly  while  voting,  yet  the  mere  omission  so 
to  do  will  not  vitiate  an  indictment.— Sbattuck 
\:  State,  11  Ind.  473. 

[b]  (APP.18&2) 

The  fact  tbat  a  stenographer,  at  the  re- 
quest of  the  prosecuting  attorney,  attended  be- 
fore the  grand  Jnry  and  took  tiie  testimony  of 
wituessea,  is  no  ground  far  gnashing  the  indict- 
ment, where  it  does  not  appear  that  the  accused 
was  prejndiced  thereby.- Courtney  r.  State, 
5  Ind.  App.  350,  32  N.  E.  335. 

Fob  Cases  from  Other  Statks, 

See  24  Cent.  Dig.  Gr.  Jury,  8  82;  27 

Cent.  Dig.  Ind.  &  Inf.  i  484. 
See,  also,  20  Cyc.  p.  1341. 

g  40.  Minnies  or  record  of  proceedings. 

[a]  (Sop.  1340) 

Sluce  the  board  of  county  commissioners 
is  a  court  of  record,  and  its  acts  can  only  be 
proved  thereby,  if  the  record  of  such  board  does 
not  show  tbat  the  grand  jnry  who  found  an 
iodictment  were  selected  according  to  the  stat- 
ute, the  indictment  will  be  quashed  on  motion. 
—State  V.  Conner,  5  Biackf.  325. 

[b]  (Snp.  U65) 

The  return  of  an  indictment  into  court  by 
the  grand  jnry,  duly  indorsed  by  tbe  foreman, 
is  evidence  that  the  proper  number  have  con- 
curred in  the  finding.— Creek  t.  State,  24  Ind. 
151. 

[c]  (Snp.ises) 

Giving  the  initial  only,  instead  of  the  full 
Christian  name,  of  one  of  the  grand  jurors,  in 
the  record,  held  no  objection  to  the  indictment 
—Stone  V.  State,  30  Ind.  115. 

[d]  (Sap.  1877) 

A  record  stating  that  the  regular  grand 
jury  for  said  term  of  aaid  court,  having  been  duly 
impaneled  and  sworn,  returned  into  open  court, 
the  indictment  against  defendant  sufficiently 
shows  the  proper  presentment  of  the  indict- 
ment, and  tbat  it  was  found  by  a  legal  grand 
jiiry.—Beavers  v.  State,  58  Ind.  53a 

[e]  (Sap.  1883) 

Where  the  record  certified  shows  a  due  im- 
paneling of  tbe  grand  jnry.  it  is  sufficient,  with- 
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otit  a  8pe<dfic  statement  of  the  fact  in  the 
detfc's  certificate.— App  r.  State.  90  Ind.  73. 

in  <S«».  1880 
Wbere  it  is  shown  by  the  lecord  that  the 
indictment  was  returned  by  the  grand  jury  Into 
open  court,  and  the  indictment  itself  recites 
that  the  grand  jury  were  duly  impaneled,  charg- 
ed, and  Bwom,  Uie  impaneling  Is  sufficiently 
shown.— Stout  T.  State,  93  Ind.  150. 

Fob  C.^ses  from  Oitieb  States, 

See  24  Cent.  Dig.  Gr.  Jury.  U  83-85; 

'J7  Cent.  Dig.  Ind.  &  Inf.  {  111. 
See.  also,  20  Cyc.  p.  1356;   note,  69  C. 
a  A.  488. 

{41.  Seoreey  as  to  pmoecdincs. 

Competency  of  jarors  as  witnesses  as  to  pro- 
ceedings before  them,  see  Wxinesses,  I  72. 

[a]    (Map.  1838) 

Grand  jurors  may  be  required  to  testi^  as 
to  the  evidence  given  before  the  grand  jury.— 
Bumham  v.  HatBeld,  6  Blackf.  21. 

lb]    (Sup.  1659) 

Although  the  sittings  of  the  grand  jury  are 
secret,  their  proceedings  may  be  disclosed  in 
evidence.— Shflttack  v.  State,  11  Ind.  473. 

[C]     (Sap.  1865) 

The  consultations  of  a  grand  jury  are  se- 
cret, and  it  is  not  competent  to  inquire  into 
the  amount  of  evidence  on  which  tli^  acted.— 
Stewart  v.  State,  24  Ind.  142. 

[d]    (Sup,  1873) 

The  oath  of  grand  jurors  does  not  prevent 
the  public  or  individuals  from  proving  by  one 
of  them  in  a  court  of  justice  what  passed  be- 
fore the  grand  jury.— Burdick  v.  Hunt,  43  Ind. 
381. 

M     (Sap.  1897) 

The  oath  to  grand  juiy,  "And  that  you  will 
not  disclose  any  evidence  i^ven  or  proceedings 
had  before  the  grand  jury,"  docs  not  prevent 
proof  by  one  of  them  in  court  of  what  passed 
before  them.— Hinshaw  v.  State.  147  Ind.  334, 
47  X.  EL  157. 

Itev.  St  1S94,  S  1731  (Rev.  St.  1881.  8 
l'Xi2),  providing  that  a  member  of  the  grand 
jury  may  be  required  by  any  court  to  disclose 
the  testimony  of  a  witness  examined  before  tbe 
grand  jury  "for  the  purpose  of  ascertaining 
whether  it  is  consistent  with  that  given  bj-  the 
witness  liefore  the  court,  or  to  disclose  the  tes- 
timony Riven  twfore  them  by  any  person  upon 
a  charge  against  him  for  perjury  in  giving  his 
testimony  or  npon  hia  trial  therefor,"  is  not 
intended  to  cut  oS  tbe  right  to  require  graud 
jurors  to  disclose  testimony  given  before  them 
in  any  other  tlian  the  two  cases  specified,  but 
rather  to  extend  tbe  power  to  require  such  dis- 
closure to  those  two  cases,  under  the  supposi- 
tion that  tbe  law  did  not  already  extend  there- 
to.—Id. 


Fob  Cases  fbou  Othes  States, 

See  24  Cent.  Dig.  Gr.  Jury,  {f  86,  87. 
See,  also,  20  Cyc.  pp.  1351-135!>. 

8  43.  Xd&blUtiM  of  tmxarm* 
[a]    (8«p.  im) 

No  action  will  lie  against  grand  jurors  in 
consequence  of  any  finding  by  them,  even  though 
it  may  appear  to  be  dictated  by  malice  or  with- 
out foundation.— Hunter  v.  Mathis,  40  Ind. 

356. 

Grand  jurors  are  protected,  during  the  en- 
tire time  occupied  by  their  sitting,  from  the 
consequences  of  any  finding  by  them;  and  tli(>y 
may  avail  themselves  of  such  protection  under 
a  general  denial  in  an  action  against  them  for 
maliciously  making  such  findings. — Id. 

Fob  Cases  fboh  Otuer  States, 

See  24  0«rr.  Dio.  Gr.  Jury,  |  89. 
See,  also,  20  Cya  p.  1366. 

GRANDPARENTS. 

Inheritance,  see  DESCsnx  aho  Distbibotion, 
8  36. 

GRANTS. 

See- 
Aid  of  railroads.    Railroads,  5  34. 
Application  of  statute  of  frauds  to  grant  of 

existing  estates  or  interests  in  real  property. 

Fbauds,  Statute  of,  §§  62-70. 
Constitutional  grant  of  powers  in  general.  Cu?i- 

STiTtrrioNAi,  Law,  88  2^27. 
Deeds. 

Indian  grants.    Indians,  8  14. 

Powers,  8  10. 

Of  particular  tpccie$  of  property,  ettatet,  riffhta 
or  intereatt. 

See- 
Accretion.    Naviqablg  Watebs,  8  44. 
Easements,  88  12,  13. 
Franchises— 

Febbies,  8  15. 

Fbanchises.  §S  2,  4. 

Municipal  Cohpobationb,  §  300. 
Land   under   navigable   waters.  Navigable 

Waters,  8  37. 
Mineral  lands.    Mines  and  Minebals,  8  36. 
Minerals  and  mining  rights.   Mines  and  Min- 
ebals, 8  55. 
Monopolies,  §  6. 
Public  L\nds. 

Right   to  flow  lands,     Watebs  and  Wateb 
COUBSES,  f  105. 
To  use  streets  for  purposes  other  than  high- 
ways.   Municipal  Cobpobations,  88 

679-690. 

School  land.    Public  IjANDS,  §  T)!. 
Water  rights.    Wateb  AND  Wateb  Codbses, 
18  153-158%. 

GRASS. 

See- 
Fire  caused  by  ignition  of.  liability  of  railroad 
company.   Railboads,  SS  456,  460. 
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Injnriet  to,  meumt  of  domaces.  Dahaqxs,  i 
112, 

Title  of  hein  to.  Desoekt  and  Disibibution, 
I  78. 

GRAVEL 

See-' 

GraDt  of  right  to  enter  oh  land  and  Temove. 

MiNKB  AND  MlNUtAM,  H  55,  6». 

Nature  of  property  in  on  severance  from  aoU. 

Pkopbbtt,  I  6. 
Right  of  abutting  owner  to  gravel  in  streets. 

Municipal  CoBPOBATions,  S  663. 
TalUng  of  aa  trespass.  Tbkspasb,  |  11. 

GRAVEL  ROADS. 

C0UNIIB8,  SI  49,  78,  120,  123,  127.  150,  182. 
184. 

Draios  beneficial  to.   Dbains,  i  6. 
E>]uality  and  uniformity  of  taxation.  Taxa- 
tion, I  40. 
Highways. 

Implied  repeal  of  statutes  relating  to  by  act 
relating  to  same  subject   Statutes,  |  161. 

Iiocal  or  special  laws  relating  to.  Statutes, 
%  95. 

Qno  warranto  against  grarel  road  company. 
Quo  Waebanto,  si  18,  48. 

Subjects  end  titles  of  acts  relating  to.  Stat- 
utes, Si  113,  123. 

TUSNPIKES  AND  TOU.  BOADS. 

GRAVEL  TRAINS. 

Persons  riding  on  as  passengers,  see  Carbibbs, 
I  243. 

GRAVES. 

See  Cehbiebixs. 

GRAVESTONES. 

Liabilltiea  of  decedents*  estates  for  erection 
and  maintenance,  see  Bxecutobs  and  Ad- 

UINX8TBAT0BS,  |  215. 


GRAVEYARDS. 

See  CB1CETBBIE8. 

GRAVITATION. 

Jadiclal  notice  of,  see  Etidbrce,  S  8. 

GREAT-GRANDCHILDREN. 

Designation  in  will,  see  Wzixs,  |  4137* 

GREENBACKS. 

Taxation,  see  Taxation,  H  7, 108L 

GRISTMILLS. 

As  fixtures,  see  Fiztubbs,  ||  ^  SS. 

GROSS  NEGLIGENCE. 

See  Negligence. 

GROSS  SUM. 

Award  of  alimony,  tee  IHvobcb,  1  241. 


GROUND  RENTS. 

See- 
Rent  charges.   Estates,  {  9. 
Rents  reserved  in  teases.  Landlobd  and  Ten- 
ant, H  181-274. 

GROWING  CROPS. 

Sec— 
Chops. 

Injuries  to,  measure  of  damages.    Dauaqes,  | 
112. 

Title  of  heirs.  Descent  and  Distbibution.  S 
79. 
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Scope-Note. 

[INCC^UDES  collateral  promises  to  answer  for  the  payment  of  a  debt  or  performance  of 
a  doty  or  contract  or  other  obligation  by  another,  liable  therefor  Id  the  first  Instance,  in  the 
erent  of  his  failure  to  pay  or  p^orm  the  same;  nature,  requisites,  validity.  Incidents, 
Gonstnictioii,  operation,  and  effect  of  such  promises  in  general ;  and  rights,  liabilities,  and 
remedies  of  guarantors,  princliial  debtors,  and  creditors. 

[EXCLUDES  contracts  of  suretyship  (see  Principal  and  Surety),  and  of  indemnity 
(see  Indemnity) ;  guaranties  by  particular  classes  of  persons  (see  InfantB;  Insane  Persons; 
and  other  spedfle  heads),  partners  (see  Partnership},  and  corporations  (see  CorporatUme) ; 
and  TeqaIrem«itB  of  statute  of  frauds  (see  Frauds,  Statute  of).  For  complete  list  of  mat- 
ten  excluded,  see  cross-refermces,  post] 

Analysis. 

I.  Requisites  and  Validity. 

§  1.  Nature  of  obligation. 
§  3.  Express  and  implied  guaranties. 
§  4.  Guaranty  distinguished  from  other  contracts. 
§  6.  Offer  and  acceptance  in  general. 
§  7.  Notice  of  acceptance. 
8.  Written  guaranties. 

10.  Execution  in  general. 

§  11.  Conditional  signature. 

§  13.  Consideration. 

8  16.    Sufficiency. 

§  20.  Fraud,  duress,  and  undue  influence. 

§  21.  Estoppel  or  waiv^er  as  tt>  defects  or  objections. 

§24.  Revocation. 

n.  Construction  and  Operation. 

§  27.  General  rules  of  construction. 

I  32.  Negotiability  and  transfer  of  guaranty. 

§  33,  Nature  of  liability. 

§  34.    In  general. 

1 36.  Scope  and  extent  of  liability. 

§  38.  Continuing  guaranty. 

§4^-  Conditions. 

S  44.  Default  of  principal. 

§  45.  Demand  on  principal. 

§  46.  Notice  of  default  to  guarantor. 

m.  Discharge  of  Guarantor. 

§  49.  Subsequent  release  or  agreement. 

§  53.  Change  in  obligation  or  duty  of  principal. 

§  54.  Alteration  of  instrument. 

§  55.  Extension  of  time  for  payment  or  other  performance. 
§  57.   Consideration. 

§  68.  Payment  or  other  satisfaction  by  principal. 

§  60.           Application  of  payments. 

I  61.  Taking  additional  security. 

1  67.  Neglect  to  give  notice  of  default  to  guarantor. 

I  69.  Neglect  to  act  or  proceed  against  principal. 

§  70.  In  general. 

§  71.  After  request  of  guarantor. 

IV.  Remedies  of  Creditors. 

75.  Nature  and  form. 

76.  Rights  of  action. 
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IV.  Remedies  of  Creditors — Continued. 
§  77.  Conditions  precedent. 
§  88.  Parties. 
§  83.  Pleading. 

§  85.    Declaration,  complaint,  or  petition. 

§  86.           Plea  or  answer  and  subsequent  pleadings. 

§  87.          Issues,  proof,  and  variance. 

§  88.  Evidence. 

§  89.           Presumptions  and  burden  of  proof. 

§  91.           Weight  and  sufficiency. 

§93.  Trial. 

§  94.  Judgment. 

§  96.  Appeal  and  error. 

V.  Rights  and  Remedies  of  Guarantor. 

Cross-Rcferences. 


See— 

Alteration.   Altebation  or  Instbuuents.' 
ApplfcatioD  of  statute  of  frauds.  Frauds, 

Statute  of.  If  14r-36. 
Assignor  of  certificate  of  receiver  as  guaraotor. 

Receivers,  {  126. 
Construing  togetlier  contract  of  guaranty  and 

contract  performance  of  wtiich  is  guarantied. 

Contracts,  %  164. 
Guaranty  insurance.  Insurance,  i  SISJ. 

INDEHNITT. 

Indorsement  of  bill  or  note  with.   Bills  and 

Notes,  §  295. 
Indorser  of  bill  or  note  as  guarantor.  Bills 

AND  Notes,  S  246. 


Laws  impairing  obligation  of  contract.  GoNff 

tutional  Law,  |  151. 
Parties  to  bills  or  notes  as  principals  op  gui 

antors.  Bills  ahd  Xotes,  f  121. 
Principal  and  Surett. 
Secret  preference  in  composition  with  credito 

Couposition  with  Crkditorb,  I  29. 

By  particular  olaaaea  of  persoaa. 

See- 
Agent  Principal  and  Agent,  S  110. 
Corporations,  g  3SS. 

Married  woman.   Husband  and  Wife,  |{  : 

lu7-15». 
Railroads,  |  164. 


I.  BEQUISITEB  AND  VAXJDITT. 

S  1.   Nftture  of  abUc>tloB. 

La]     (Sap.  1890) 

When  an  instrument  resolves  itself  into  a 
promise  or  undertakiug  of  the  person  executing 
it  to  do  a  particular  thing  which  another  is 
bound  to  do.  In  tlie  event  such  other  person 
dors  not  perform  the  act  himself,  it  is  an  origi- 
nal undertaking,  and  not  a  strict  or  collateral 
Roaranty.— Nading  v.  McGregor,  23  N.  E.  283, 
]21  Ind.  40.'*,  6  L.  II.  A.  086. 

[b]  (App.  1900) 

In  a  strict  or  collateral  guaranty,  the  ob- 
ligation of  the  guarantor  is  that  the  principal 
shall  perform  bis  undertaking,  or,  if  he  fail, 
that  the  guarantor  will  pay  the  resulting  dam- 
iiRos;  hut.  when  the  promise  of  the  guarantor 
is  to  do  what  another  is  bound  to  do  if  he  shall 
not  do  it  himBolf,  this  is  not  a  strict  or  collat- 
eral guaranty,  but  is  distinjiulshed  as  an  origi- 
nal undertaking  in  the  nature  of  suretyship.— 
Woody  v.  Ilaworth,  57  N.  B.  272,  24  Ind.  App. 
634. 

[c]  (App.  1910, 

The  word  "guaranty"  has  an  established 
meaning,  and  ordinarily  implies  an  undertaking 


by  one  person  that  another  vill  perform  so 
engagement  (citing  4  Words  and  Phrases, 
3179).— Bailey  t.  Miller.  91  N.  E.  24. 

For  Cases  fbom  Other  States, 
See  25  Cent.  Dig.  Guar.  1 1. 
See,  also.  20  Cyc.  pp.  139T-1400. 

g  3.   EspTass  and  impUeA  BttaramtiM, 

[a]   (App.  1892) 
An  agreement  by  defendant  "to  stand  got 
to  plaintiff  for  the  t>oard  of  her  son  does  i 
imply  a  guaranty  or  suretyship. — McXabb 
Clipp,  5  Ind.  App.  204,  31  N.  E.  S5S. 

[bl    (App.  1898) 

Where  the  trustee  of  a  school  towns 
wrote  on  its  note,  "The  within  warrant  is 
K.,  and  will  be  paid  promptly  when  due,"  i 
signed  his  name  thereto,  such  words  do  not  c 
stitute  a  guaranty,  and  the  tmstee  is  not  lis 
to  one  who  purchased  the  note  on  the  ts 
of  said  written  representation. — Fowler  > 
Bank  of  I^fayette  t.  Brown.  49  N.  E.  833, 
Ind.  App.  433. 

Fob  Cases  fbou  Other  States, 
See  25  Gent.  Dig.  Guar.  {  2. 
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I  4.  Ovmruty  diatlBcaished  from  otker 
eoatraots. 

lodorseiuent  distinguished  from  guaranty,  see 

BiLi£  AND  Notes,  |  246. 
Suretyship   distinguished  from   guaranty,  see 

Pbiscipax  and  Subett,  §  6. 

[a]  (9ap.  1868) 

One  who,  six  days  after  the  execution  of 
«  DOte,  indorses  thereon,  "I  guaranty  payment 
of  this  note  and  costs,  il  any  are  made  on  it," 
is  an  absolute  piomisor,  and  not  a  guarantor.— 
Bamham  t.  Oallentine,  11  Ind.  295. 

[b]  (Sup.  1868) 

Plaintiff  lent  his  horse  to  B.  under  a  parol 
promise  by' defendant  that  he  would  make  good 
any  agreement  B.  might  make  vith  plaintiff 
with  regard  to  the  horse.  Beld,  tliat  defend- 
ant's liability  was  only  collateral.— Billlugs- 
ley  T.  Dempewolf,  11  Ind.  414. 

[c]  (Snp.  185S) 

A  bond  for  the  assumption  and  guaranty 
of  payment  of  a  promissory  note  given  by  tlie 
obligee  is  an  original  undertaking,  and  not  a 
contract  of  indemnity  merely,  and  implies  a 
debt  due  the  obligee  from  the  obligor,  whicli  the 
latter  agrees  to  pay  by  paying  said  note.— Kirk 
T.  Ft  Wayne  Gaslight  Co.,  13  Ind.  66. 

[d]  (Svp.  1876) 

Defendants  Indorsed  an  order  for  goods 
by  writing  thereon,  "We,  the  undersigned,  do 
hereby  recommend"  the  vendee,  naming  him, 
'^r  the  inclosed  bill,**  to  wiilch  indorsement 
their  names  were  signed.  Beld,  that  they  were 
liaUe»  if  at  all,  only  as  guarantors,  collateral- 
ly, and  conid  not  be  held  liable  on  the  original 
debt.— Richwine  v.  Scorill,  54  Ind.  150. 

[e]  (Sup.  1876) 

Ad  indorsement  of  a  note  by  the  payeo. 
"For  value  received,  I  assign  this  note  and 
guaranty  payment  of  the  same  when  due,"  is 
Bot  a  guaranty,  bat  a  direct  agreement  by  the 
payee  to  pay  the  note  when  due.— Studabaker 
r.  Cody,  54  Ind.  586. 

[f]  (Ssp.  1880) 

Where  a  retiring  partner,  with  others  as 
sureties,  executed  an  agreement  to  the  remain- 
ing three  partners,  agreeing  and  guarantying 
to  hold  soch  partners  harmless  against  one- 
fonrth  of  the  loss  sustained  by  the  firm  up  to 
(late,  and  agreeing  on  bis  part  to  furnish  securi- 
ty for  the  payment  of  one-fourth  of  such  lose, 
when  the  agreement  should  be  surrendered  to 
him,  was  a  contract  for  payment  by  him  of 
his  share  of  the  loss,  and  not  a  contract  of  in- 
demnity merely.— Lee  T.  Davis,  70  Ind,  464. 

[<]    (Snp.  1880) 
A  guaranty  Is  a  collateral  undertaking, 
vhlle  a  contract  of  indemnity  is  en  original 
ODe.—Anderson  r.  Sj^ence,  72  Ind.  315,  87  Am. 
Rep.  162. 

[h]    (Snp.  1S8S) 

The  bond  of  a  bank  cashier  for  the  faithful 
performance  of  the  duties  of  his  office  is  a 
contract  of  guaranty  that,  in  the  event  of 


failure,  the  guarantor  will  answer  the  conse- 
quences ;  and  it  is  not  a  contract  of  suretyship, 
where  the  promisor  engages  to  perform  the  orig> 
inal  undertaking  if  the  principal  fails^La 
Rose  T.  Logansport  Nat.  Bank.  102  Ind.  332, 
1  N.  E.  805. 

[I]  (Sap.  1886) 
Where  a  debtor  executes  a  bond  with 
sureties  conditioned  for  the  performance  of  a 
previous  contract  by  him,  stipulating  that  the 
principal  shall  well  and  truly  perform  such 
contract,  and  that  the  bond  shall  be  a  contin- 
uous guaranty,  the  contract  is  in  its  nature  and 
by  its  very  terms  a  contract  of  guaranty. — 
Weed  Sewing  Mach.  Co.  v.  Winchel,  107  Ind. 
260,  7  N.  B.  881. 

m  (Snp.  1889) 
An  instrument  In  the  form  of  a  promissory 
note,  with  an  additional  clause  stating  that  it 
is  given  to  secure  tlie  payment  of  a  debl^  does 
not  thereby  become  a  contract  of  guaranty.— 
Clanin  v.  Esteriy  Harvesting  Mach.  Co.,  118 
Ind.  y72,  21  N.  E.  33,  3  L.  K.  A.  863. 

[k]    (App.  IS94) 

An  indorsement  by  defendant  on  an  order 
for  goods  by  one  A.,  reciting  that  defendant, 
in  consideration  of  A.'s  being  allowed  30  days 
for  payment,  "hereby  guaranties  payment  of 
the  amount  within  30  days,"  is  an  original, 
and  not  a  collateral,  undertaking,  and  defend- 
ant is  liable  at  once  on  his  direct  promise  tr 
pay.— Shearer  v.  R.  S.  Peale  &  Co.,  0  Ind.  App. 
282,  36  N.  B.  455. 

[1]    (App.  1886) 

Where  one  agrees  to  hold  himself  respon- 
sible for  any  goods  purchased  of  another  by  a 
third  person,  his  contract  is  an  ori^nal  nnder- 
taking.— I4ane  v.  Mayer,  15  Ind.  App.  382,  44 
N.  B.73. 

[m]    (App.  1897) 

A  letter  written  by  defendant  to  plaintiffs, 
stating  that  "L.  desires  to  make  purchases  from 
your  firm.  I  will  engage  to  secure  sales  you 
make  [him]  in  the  sum  of  $300,"— is  not  a 
guaranty,  but  an  original  undertaking  to  be- 
come biodiog  on  its  delivery;  so  that  notice 
of  its  acceptance  is  not  necessary. — Newcomb 
Bros.  Wall-Paper  Co.  v.  Emerson,  17  Ind.  App. 
482,  46  N.  E.  1018. 

Fob  Cases  fboh  Other  States, 
See  25  Cent.  Dig.  Guar.  H  3-6. 
See,  also,  20  Cyc.  pp.  1400-1403. 

§  8.   Offer  and  Mo^taBoe  In  cenenL 

[a]    (Snp.  1887) 

The  acceptance  of  a  guaranty  and  thi 
performance  of  the  condition  on  which  it  rests 
are  all  that  are  essential  to  make  the  contract 
complete  and  enforceable.— Snyder  v.  Click,  U 
N.  B.  581,  112  Ind.  293. 

Fob  Cases  from  Other  States, 
See  25  Cent.  Diq.  Guar.  S  8. 
See,  also,  20  Cyc.  p.  1404 ;  note,  1  L.  R.  A. 
(N.  S.)  305. 
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f  7*  HotfM  of  meeaptaaefl. 

Ta]  Where  a  snaiantr  la  absolute,  for  the 
payment  of  the  debt  f(  the  debtor  doei  not 
pay,  no  notice  of  acceptance  is  neceeaarr.— (Sup. 
1845)  Jaclceott  t.  Tandes.  7  Blackf.  526;  (ISBO) 
Kline  r.  Baymond,  70  lad.  271 ;  S^der 
T.  Click,  112  lad.  298,  18  M.  R  581 ;  (1890) 
Xading  T.  McGregor,  121  Ind.  463,  28  N.  E. 
283,  6  L.  R.  A.  686. 

[b]  Where  a  ^aranty  fa  an  offer  to  become 
reaponaible  for  a  credit  w^ich  may  or  may  not 
be  given,  the  guarantor  is  not  bound,  unless 
notified  within  a  reasonable  time  of  the  accept- 
ance  of  the  guaranty.— (Sup.  1879)  Miiroy  v. 
Quinn,  60  Ind.  406,  35  Am.  Rep.  227;  (1881) 
Wills  T.  Boss,  77  Ind.  1,  40  Am.  Rep.  27a 

[c]    (8«p.  ISSl) 

Where  a  guaranty  of  an  exhitlng  debt  is 
definite  as  to  time,  amount,  and  the  eztrat  of 
the  liability,  the  guarantor  Is  not  entitled  to 
notice  of  acceptance.— Wills  t.  Robs,  77  Ind.  1, 
40  Am.  Rep.  270. 

m    ()I«P>  U87} 

Where  a  guaranty  Is  tog  the  fulfillmeat  of 
A  contract  already,  or  contemporaneously,  made, 
or  for  the  payment  of  an  existing  debt,  or  upon 
«  consideration  distinct  from  the  credit  extend* 
ed  to  the  principal,  and  morlng  directly  between 
the  guarantor  and  guarantee,  notice  of  accept- 
ance Is  unnecessary. — Furst  St  Bradley  Mfg. 
Co.  T.  Black.  Ill  Ind.  306.  12  N.  E.  504. 

Where  tliere  is  a  mere  proposal  on  the  part 
of  those  sought  to  be  charged  as  guarantors  to 
guarantee  the  faithful  performance  of  some  ob- 
ligation which  another  may  enter  into,  provid- 
ed credit  shall  be  extended  or  a  duty  undertak- 
en, the  contract  remains  incomplete  until  the 
original  obligation  is  entered  into  and  the  prop- 
osition of  guaranty  accepted  and  due  notice 
thereof  given.- Id. 

(el     (Sap.  ISM) 

An  order  reading  "Please  let  my  daughter, 
Mrs.  II.,  have  what  goods  she  wants,  and  I 
will  stand  good  for  the  money  to  settle  the 
bills,"  given  after  a  refusal  to  give  the  daugh- 
ter credit,  is  an  absolute,  continuing  guaranty, 
and  requires  no  notice  of  Its  acceptance. — 
Wright  T.  Griffith.  121  Ind.  478,  23  N.  B.  281, 
6  L.  R.  A.  630. 

When  the  contract  of  guaranty  is  executed 
contemporaneously  with  and  Is  part  of  the  con- 
sideration for  the  transaction  guaranteed,  the 
law  imputes  notice  to  all  the  parties  immediate- 
ly related  to  the  transaction  of  its  character 
and  extent,  and  no  further  notice  of  the  accept- 
ance of  the  guaranty  is  required.- Id. 

Where,  on  a  fair  construction  of  an  in- 
strument, it  appears  to  lie  the  personal  under^ 
taking  of  the  guarantor  to  pay  for  goods  sold 
or  to  be  sold  to  a  third  person,  it  will  be  re- 
garded as  an  absolute  promise  or  conclusive 
guaranty,  which  when  acted  on  makes  the  prom- 
isor immediately  liable,  and  no  notice  is  neces- 
sary of  the  acceptance  of  the  gnaranty. — Id. 


tn     (App.  1891) 

The  plaintiff  wired  the  defendant:  *'Seod 
us  order  under  your  signature  authorixtng  tut 
to  collect  from  you  for  M.'s  order  on  comple- 
tion. Amount,  about  $270."  The  defendant 
answered:  **Fill  M.*8  order.  I  will  guaranty 
payment  within  30  days."  Had,  that  the 
promise  given  varied  from  the  one  rcQuested, 
and  the  defendant  was  entitled  to  notice  of  ac- 
ceptance.—Hassebnan  T.  Japanese  Develop- 
ment Co.,  2  Ind.  App.  180^  27  N.  B.  S18,  28 
X.  E.  ao7. 

[g]  (Sop.  1892) 

Where  a  contract  of  guaranty  is  executed 
on  the  same  paper  as  the  contract  whose  per- 
formance is  guaranteed,  and  is  an  absolute  con- 
tract to  pay  on  failure  of  the  contracting  party, 
it  must  be  regarded  as  being  executed  con* 
temporaneously  with  such  contract,  and  no  no- 
tice of  acceptance  thereof  Is  necessary.— Bech- 
told  V.  Lyon,  29  N.  E.  912,  130  Ind.  194. 

[h]  (App.  1892) 

Notice  of  the  acceptance  of  an  offer  of 
guaranty  need  not  be  s^ven  by  the  guarantee 
himself,  if  it  be  not  so  stipulated;  but  it  is 
sufficient  if  the  guarantor  receive  information 
tiiereot  from  any  source.— Webster  t.  SnUtti,  4 
Isd.  App.  44,  SO  N.  E.  m 

[1]    (App.  1899) 
In  case  of-  an  absolute  guaranty,  no  notice 
of  acceptance  by  the  guarantee  is  necessary. 
—Wheeler  v.  Rohrer,  52  N.  E.  780.  21  Ind. 
App.  477. 

A  bond  "to  indemnify  or  make  good  any 
loss  by  reason  of  nonpayment  of  goods"  sold 
the  principal  on  such  bond,  and  one  conditioned 
that  the  parties  thereto  shall  indemnify  the  ot>- 
ligee  "against  any  and  all  loss  that  may  arise 
*  *  *  and  all  persons  interested  in  said  con- 
tract are  hereby  secured,"  are  original  under- 
takings and  not  collateral  guaranties,  and  no- 
tice of  ^acceptance  thereof  is  unnecessary.— Id. 

Ul  (App.  1899) 
A  bond  guaranteeing  payment  of  money 
collected  by  an  employ^  until  notice  from  the 
obligor  is  absolute  and  continuonSr  and  notice 
of  the  obligee's  acceptance  Aereof  need  not  be 
given.— Tapper  v.  New  Home  Sewlng-Uacb. 
Co..  53  N.  E.  202,  22  Ind.  App.  813. 

[k]    (Sap.  1»4) 

Where  a  contract  of  a  guarantor  on  a 
building  contractor's  bond  was  eneuted  con- 
temporaneously with  and  as  a  part  o£  the  con- 
sideration  of  the  transaction  guarantied,  notice 
of  acceptance  was  not  required.— GIobmmi  t. 
Billman,  60  N.  E.  448,  161  Ind.  6ia 

II]  (Sap.  1906) 
An  instrument  addressed  to  plaintiff,  sign- 
ed by  defendant,  and  stating,  ^'Please  let  the 
bearer  *  •  •  have  whatever  he  wants  at 
any  time,  and  I  will  see  that  the  same  is  paid 
for,"  is  a  direct  and  original  promise  by  de- 
fendant to  pay  for  goods  which  plaintiff  might 
sell  to  the  person  named  therein,  and  became. 
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wlieii  accepted  by  plaintU^  a  binding  contxact 
of  guaranty  on  wUch  defendant  waa  Uable 
without  any  notice  of  plaintliTa  aoecvtuice 
thereof.— Stewart  v.  Knigbt  &  JLUion  Go,  76 
N.  E.  743.  166  Ind.  498. 

Fob  Cases  fbom  Oiheb  States, 
Seb  £5  Cent.  Dio.  Ooar.  |  9. 
See,  alao,  20  Cyc.  pp.  140^1412;  note.  89 
Am.  Rep.  221. 

f  8.   Written  irttarmatiea. 

Fob  Cases  fbom  Otheb  States* 
See  25  Cent.  Dig.  Guar.  H  10-12. 

1 10.  ^—  Ezeentlon  la  c«nor*l< 

[a]  (Sap.  ISSl) 

An  agreement  to  gaaraoty  an  existing  debt, 
it  the  creditor  will  give  tlie  debtor  a  little  more 
time,  is  valid,  without  describing  the  debt  par- 
iicQlarly.— Wills  t.  Rois,  77  Ind.  1,  40  Am. 
Rep.  279. 

Fob  Cases  fbou  Other  States, 
See  25  Cent.  Dio.  Guar,  i  10. 

i  11.  — —  CondltloMl  aisMtan. 

[R]      (Sap.  1880) 

In  an  action  upon  a  gaaranty,  it  is  no  de- 
fense that  an  agreement  was  made  between  the 
guarantor  and  the  party  for  whose  sake  it  was 
execnted  that  other  names  should  be  added  to 
it  before  its  delivery,  and  that  such  names  were 
not  so  added,  anless  it  is  also  shown  that  the 
goarantee  had  notice  of  such  an  agreement. — 
Kline  v.  Raymond,  70  Ind.  271. 

[b]  (Sa*.U8S) 

Where  the  guarantors  of  a  lease  to  a  part* 
nenUp  rigned  it  and  delivered  it  to  one  of  the 
firm,  with  i&stmctloQS  not  to  deliver  it  to  the 
lessor  until  all  the  firm  had  signed,  and  one 
refused  so  to  do,  they  are  not  liable,  though  the 
lease  is  delivered;  tbe^ failure  of  all  the  parties 
named  in  the  lease  to  Join  therein  being  notice 
to  tbe  lessor  of  the  condition.— Marhland  Min. 
A  SIfg.  Co.  V.  Kimmel,  87  Ind.  560. 

Fob  Cases  fbou  Otheb  States, 
See  25  Cent.  Dig.  Guar.  I  11. 

1 13.  Consideration. 

For  Cases  fbou  Other  States, 
See  25  Cent.  Diq.  Guar.  S§  13-20. 
See,  also,  20  Cyc.  pp.  1413-1418. 

i  16.  —  Snffideney. 
[a]  (Sap.  USD) 
The  surrender  of  railroad  bonds  previously 
sold  and  guarantied  by  the  gaarantor  is  a 
good  consideration  for  a  written  guaranty  giv- 
en in  exchange  for  the  bonds,  irrespective  of 
the  question  of  the  validity  of  the  bonds.— But- 
ler V.  Bdgerton,  15  Ind.  16. 

tb]    (Sap.  ISSl) 
Where  goods  are  sold  in  reliance  on  a  ver- 
bal guaranty  of  payment,  the  obligation  there- 


by incarred  by  the  guaiantor  is  a  soffident 
consideration  to  support  a  subsequent  written 
guaranty  of  payment  for  the  same  goods.— Wills 
V.  Ross,  77  Ind.  1,  40  Am.  Rep.  279. 

A  promise  to  forbear  to  sue  a  third  per- 
son may  be  a  good  consideration  for  defendant's 
promise  to  pay  the  third  person's  debt  to  plain- 
tiff even  though  no  definite  term  of  forbearance 
Js  set ;  for  the  law  would  hold  the  creditor  to 
forttear  for  a  reasonable  time.— Id. 

Fob  Cases  fbou  Otheb  States. 
See  25  Cent.  Dio.  Guar.  H  14-17. 

I  20.  E^and,  dnress,  and  andne  Inflaenee. 

[a]  (Sap.  IMS) 

There  can  be  no  recovery  on  a  guaranty 
of  payment  of  the  price  of  articles  sold  where 
tbe  seller  was  guilty  of  false  and  fraudulent 
representations  in  making  tbe  sale. — Webster  v. 
Metropolitan  Washing  Mach.  Co.,  29  Ind.  453. 

[b]  (App.1894) 

A  guaranty  secretly  execnted  In  favor  of 
one  creditor,  to  enable  a  debtor  to  effect  a 
composition  with  all  of  them,  is  invalid  for 
fraod,  and  the  guarantor  may  set  up  that  fraud 
in  an  action  on  tbe  guaranty.— Morrison,  Plnm- 
mer  &  Co.  v.  Sdilassinger,  10  Ind.  App.  665,  88 
N.  E.  493. 

For  Cases  from  Other  States, 
See  25  Cent.  Dig.  Guar.  $  22. 
See,  also,  20  Cyc  p.  1419 ;  note,  21  L.  B. 
A.  409. 

f  81.  Estopp^  Off  walTW  as  to  defsota  or 
objections. 

[a]  (Sap.  1885) 

The  fact  that  a  bank  cashier  was  addicted 
to  drunkenness,  gambling,  and  similar  vices, 
notice  of  which  was  given  the  bank,  will  not 
discharge  his  guarantors  from  liability  for  a 
defalcation,  it  they  knew  at  the  time  they  exe- 
cuted the  bond  that  the  cashier  was  so  addict- 
ed.—La  Rose  V.  Logansport  Nat  Bank,  102 
Ind.  332,  1  N.  E.  805. 

[b]  (Sap.  1887) 

One  who  signs  a  gaaranty,  and  Intrusts  It 
to  the  person  for  whom  he  thus  becomes  re- 
sponsible, is  estopped  from  claiming  ihat  he  did 
not  authorize  its  delivery  to  tbe  obligee.— Sny- 
der V.  Click,  112  Ind.  203,  13  N.  B.  681. 

For  Cases  frou  Otheb  States, 
See  25  Cent.  Dio.  Guar,  g  23. 
See,  also,  ^  Cyc  p.  1422. 

fi  84.  BoTOeatloii. 

[a]  Unless  its  terms  forbid,  a  contract  of  con- 
tinuing guaranty  may  be  revoked  on  notice  to 
the  gnarantee.— (App.  1801)  Conduitt  v.  Ryan, 
3  Ind.  App.  1,  20  N.  E.  1(». 

A  promise  of  guaranty  cannot  be  revoked 
by  tbe  guarantor  so  as  to  prejudice  tbe  other 
party  in  so  far  as  he  has  already  acted  uimn  It, 


TUs  IMcost  is  oompllod  om  tbo  Kay-Jfuabos  Systom.  For  explanation,  see  page  Hi. 

SiND.Dlo.— 22  _  . 

Digitized  by  Vj'OOg  IC 


tiUARANTX,  I,  II.  [BIiid.Dls.-Pag*  338]  |  3» 


but  only  as  to  other  or  additional  liability 
Uiereafter.— Id. 

A  notice  of  revocation  of  a  guaranty  by 

the  guarantor  need  not  be  in  writing.— Id. 

Fob  Cases  psom  Otiieb  States, 
See  26  Cent.  Dig.  Guar.  ||  26,  27. 
See,  also,  20  Cyc.  p.  1470. 

Q.  CONSTRUCTION  AND  OFEBATIOir. 

Parol  evidence  to  identify  subject-matter,  see 

Evidence,  S  400. 

S  27.  General  rules  of  eonstrvotion. 

[a]    (Sup.  1881) 

Contracts  of  guaranty  are  to  be  read  by 
the  light  of  the  circumstances  surrounding  them. 
-Wills  V.  Ross,  77  Ind.  1,  40  Am.  Kep.  279, 

Fob  Cases  fboh  Otheb  States, 
See  25  Cent.  Diq.  Guar.  S  28. 
See,  also,  20  Cyc.  pp.  1423-1425. 

g  32.  NegotialiUltr  and  tranafer  of  giuur- 
mntj. 

[a]  (Sup.  1878) 
On  the  back  of  a  negotiable  note,  there  was 
indorsed  a  guaranty  of  its  prompt  payment, 
signed  by  the  guarantors.  It  was  addressed  to 
no  particular  person.  An  indorsement  "pay  to 
the  order  of  a  certain  bank,  transferring  the 
paper  was  below  the  guaranty.  The  instrument 
was  delivered  to  the  assignee.  Edd,  that  there 
was  an  assignment  of  the  guaranty,  as  well  as 
the  note,  in  view  of  the  Code  provision  relating 
to  assignments  of  contracts. — Cole  v.  Merchants* 
Bank  of  Watertown,  N.  Y.,  60  Ind.  350. 

A  contract  of  guaranty  is  assignable  under 
the  Code.— Id. 


Fob  Cases  fboh  Otheb  States, 
See  25  Cent.  Dig.  Guar,  i  3u; 

Dio.  Bills  &  N.  t  372. 
See,  also,  20  Cyc.  pp.  1431-1435. 


7  Cent. 


$  33.  Natnre  of  UaMUty. 

Fob  Cases  fbom  Other  States. 
See  25  Cent.  Dig.  Guar.  SI  36,  37. 

i  34.  — —  In  general. 

[a]    (Sap.  1390) 

Aa  order  reading:  "I  have  made  a  con- 
tract with  D.  for  a  lot  of  staves.  Any  white 
or  burr  oak  timber  you  may  sell  him  I  will 
stand  good  for,  or,  in  other  words,  will  guaranty 
the  pay  for  it."— is  an  absolute  undertaking.— 
Nading  V.  McGrejor,  121  Ind.  463,  23  N.  E. 
2S3,  fl  L.  R.  A.  686. 

Fob  Cases  fbou  Other  States, 
See  25  Cent.  Dig,  Onar.  {  36. 

§  36.  Scope  and  extent  of  llmbUit7. 

[a]    (Sup.  1860) 

In  general,  the  liability  of  a  guarantor 
is  measured  by  that  of  his  principal,  unless  a 


lesser  or  greater  liability  is  expressly  assumed 
by  the  guarantor.— Smith  t.  Rogers,  14  Ind- 

224. 

[b]    (Sup.  1860) 

A.  and  B.  executed  a  chattel  mortgage  to 
secure  certain  debts  owing  by  them  jointly  to 
C.  Subsequently  D.  wrote  to  C,  rwuestin^. 
for  the  beneSt  of  B.,  a  release  of  the  property, 
and  promising,  in  case  he  would  release  it,  to 
pay  the  amount  of  C.'s  claim.  In  suit  upon  lh« 
guaranty,  held,  that  the  guarantor  was  no< 
liable  for  a  private  debt  owing  by  A.  to  C.  es- 
pecially if  such  debt  accrued  after  the  date  of 
the  guaranty,  but  that  the  guaranty  must  be 
construed  to  embrace  the  mortgage  debt  only. — 
Yater  t.  Jndah,  15  Ind.  228. 

[0]    (anp.  1879) 

A  written  agreement  set  forth  that  A.  an- 
signed  to  B.  a  judgment  bearing  a  speciSed  rate 
of  interest,  and  that  C.  guarantied  payment 
at  a  certain  time,  and  if  not  paid  at  that  ttmi* 
guarantied  3  per  cent,  additional  interest  from 
that  date.  Held,  that  C.  was  bound  by  the 
contract  to  pay  the  judgment  as  well  as  inter- 
eat.— Frash  v.  Polk,  67  Ind.  55. 

[d]  (Snp.  1892) 

Defendant  goarantied  a  contract  by  which, 
among  other  things,  one  F.  agreed  to  return  a 
stock  of  dry  goods  to  plaintiff.  The  latter 
thereafter  directed  F.  to  ship  the  goods  to  him 
by  a  certain  steamboat  line,  and  F.  employed 
a  drayman  for  the  purpose,  who  delivered  the 
goods  to  a  wharfnian,  who  took  charge  of  diip- 
meats  generally,  but  did  not  r^resent  or  have 
any  connection  with  the  steamship  line.  The 
goods  were  left  npon  the  wharf  overnight,  in- 
sufficiently protected,  were  damaged  by  rain, 
and  were  subsequently  delivered  to  plaintiff  in 
their  damaged  condition.  Held,  that  F.  was 
responsible  for  the  goods  while  in  the  hands 
of  the  wharfman,  and  that  defendant  was  liable 
for  the  damages  anstained.— Bechtold  t.  I<yon. 
130  Ind.  104,  29  N.  E.  912. 

[e]  (App.  1894) 

riaiutiff  hired  M.  as  salesman  on  com- 
mission, to  pay  his  own  expenses,  and  took 
from  defendants  a  written  guaranty  of  pay- 
ment of  all  sums  which  M.  might  collect  for 
plaiutiflf,  and  all  moneys  which  plaintiff  might 
from  time  to  time  advance  to  M.,  and  any  in- 
debtedness which  might  thereafter  become  due 
from  M.  to  plaintiff;  defendants  to  accept  a 
cerified  copy  of  plaintiffs  books  as  correct  and 
final  between  plaintiff  and  M.  Held  that,  a» 
against  defendants,  plaintiff  must  show,  as  to- 
cash  charges  against  M.,  that  the  money  was 
advanced  to  enable  him  to  carry  on  his  work 
for  plaintiff,  and  also,  as  to  credits,  that  plain- 
tiff had  credited  M.  his  proper  commissions. — 
Jolm  A.  Tolmnii  Co.  v.  McClure,  10  Ind.  App. 
28,  37  N.  E.  289. 

For  Cases  fboh  Other  States, 

See  25  Cent.  Dig.  Guar.  §S  38-45. 
See,  also,  20  Cyc.  pp.  1435,  1436. 
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S  38.  CMtimvlnc  ev^^i^tr. 

[a]  (Snp.  U») 

Unless  the  words  in  which  a  piaranty  is 
expressed  fairly  implies  that  the  liability  of 
the  guarantor  is  to  be  limited,  it  continues  un- 
til the  guaranty  is  revoked.— Wright  t.  Griffith, 
23  N.  E.  281,  121  Ind.  478.  6  L.  R.  A.  639. 

[b]  (A»p.  UU) 

A  guaranty  reciting,  "I  hereby  guaranty 
the  payment,  when  due,  of  all  bills  of  goods 
ftold,  or  that  may  be  sold,  on  and  after  this 
date,  by  C.  &  Sons  *  *  *  to  B.,"  is  a  con- 
tinuing guaranty  of  the  absolute  kind. — Con- 
duitt  T.  Ryan,  3  Ind.  App.  1,  29  N.  Di  16a 

[c]  (Sn».  IBM) 

A  guaranty  of  payment  "for  all  sales  which 
may  be  made"  to  one  who  was  about  to  cn- 
eas^  in  salting  ppriodicaU.  and  providing  that 
the  liability  thereon  shall  not  "exceed  in  any 
event"  a  sum  named,  will  be  treated  as  a  con- 
tinuing guaranty.  In  the  absence  of  anything  to 
show  a  contrary  intention  of  the  parties. — Trus- 
tws  of  the  Prcsliyterian  Board  of  Publication 
and  Sabbath-School  Work  t.  Gilliford,  139 
Ind.  524,  3S  N.  E.  404. 

m  (APV.UH) 
Defendatit  signed  and  dellrered  to  plaintiff 
a  writing  as  follows:  "I  hereby  agree  to  hold 
myself  responsible  for,  and  agree  to  pay  for, 
any  goods  and  merchandise  which  may  be  pur- 
ohased  of  yon  by  Ij^  to  the  amoant  of  $500." 
L.  purchased  of  plaintiff  a  bill  of  goods  amount- 
ing to  more  than  $500,  and  paid  for  them. 
Aftenrards  he  purchased  other  goods,  and  fail- 
ed to  pay  tor  them.  Beld,  that  the  liability  of 
defendant  was  a  continaing  one,  limited  in 
amount  f>nly,  but  not  in  time,  and  was  not  ter- 
minated by  the  first  purchase  by  L.— Lane  v. 
Mayer,  15  Ind.  App.  382,  44  X.  £}.  73. 

[«I     (App.  1899) 

A  bond  guarantying  payment  of  money 
collected  by  an  employ^  until  notice  from  the 
obligor  is  absolute  and  continuous.— Tapper  v. 
New  Home  Sewiag-Mach.  Co.,  53  N.  K.  202, 
22  Ind.  App.  313. 

Fob  OasES  rsoic  Oxhkb  ^tates, 

See  25  Cent.  Dio.  Guar.  |  47. 
See,  also,  20  Cyc.  pp.  143S-1441 ;  note,  55 
Am.  Rep.  701. 

1 42.  Conditions, 
la]    (S«p.  1885) 

Tlio  guarantors  of  the  faithful  perform- 
ance by  a  bank  cashier  of  hia  duties  arc  not 
rt'lieved  from  liability  on  default  of  the  cashier 
because  the  latter  did  not  have  excliiaive  pos- 
session of  funds  and  moneys  of  the  bank,  ac- 
cess thereto  being  given  to  other  officers,  though 
a  by-law  provided  that  the  cashier  should  be 
held  liable  for  the  funds  and  moneys  of  the 
bank.— La  Rose  v.  Ixtgaosport  Nat.  Bank,  102 
Ind.  ,'W2.  1  X.  E.  80.-.. 

For  Cases  fbou  Otueb  SxATESt 

See  25  Cent.  Dig.  Guar.  H  51,  52. 


§  44.  Default  of  prinelpal. 

Notice  of  default  to  guarantor  as  fixing  lia- 
bility, see  post,  i  4G. 

ta]  (Snp-IflH) 
A  building  contract  reqnlred  the  contractor 
to  furnish  all  materials,  end  it  was  prorlded 
that  a  portion  of  the  contract  price  should  be 
[Mid  on  pzeeentation  of  receipted  bills  for  ma- 
terials fumiidied,  and  the  balance  after  comple- 
tion of  the  work.  The  contract  called  for  a 
bond  conditioned  on  the  construction  and  com- 
pletion of  the  work  according  to  the  oontract. 
ScUl,  that  the  guarantor  on  the  bond  was  lia- 
ble for  a  failure  of  the  contractor  to  pay  for 
materials,  whereby  a  llm  was  filed  on  the 
building.— Closson  t.  Billmao,  68  N.  EL  448,  161 
Ind.  610. 

Fob  Cases  fboic  Other  States, 
See  25  Cent.  Dig.  Guar.  §  54. 
See,  also,  20  Cyc  pp.  1446-1458. 

i  46.  Demuuid  on  prlmeipal. 

Condition  precedent  to  action  against  guarantor, 

see  post,  $  77. 

[a]  (Sap.  1841) 

Where  a  letter  of  credit  states  that  the 
writer  will  guaranty  the  payment  for  goods 
to  be  afterwards  sold  to  another,  or  that  he  will 
see  the  goods  paid  for,  the  plaintiff  must,  in 
(jrder  to  sustain  a  suit  on  such  promise,  show 
that  he  had,  within  a  reasonable  time  after  the 
note  became  due,  demanded  payment  of  the 
principal  debtor.—Smitb  t.  Bainbridge,  6  Blackf. 
12. 

[b]  (8np.  1S78) 

No  demand  Is  necessary  to  ehorge  an  ab- 
solute guarantor  of  payment.— Taylor  v.  Tay- 
lor, 04  Ind.  35a 

[c]  (Snp.  1881) 

Guarantors  in  a  note  are  not  liable  except 
upon  pntof  of  a  demand  on  the  maker,  and  no- 
tice of  nonpayment  within  a  reasonable  time 
after  default  or  proof  that  no  harm  had  or  rea- 
sonably could  have  accrued  to  them  on  account 
of  the  failure  to  make  the  demand  and  give 
them  notice  thereof.— Keating  v.  Vansickle,  74 
Ind.  .~i29.  39  Am.  Rep.  101. 

Fob  Cases  fbom  Other  States, 
See  2.->  Cent.  Dig.  Guar.  S  So. 
See,  also,  20  Cyc.  pp.  1458,  1459. 

§  46.  Notice  of  default  to  g^tarantor. 

Failure  to  give  notice  as  discharge  of  guarantor, 
see  post,  {  G7. 

[a]  Where  the  guaranty  is  of  a  future  indebt- 
edness of  imcerluin  amount,  notice  of  default 
is  required. — (Sup.  1841)  Smith  v.  Bainbridge, 
6  Blackf.  12 ;  (1S70)  Milroy  v.  Quinn,  69  Ind. 
40C  35  Am.  Rep.  227. 

[b]    (Snp.  1S60) 

Where  a  surety  binds  himself  to  a  direct 
pprformance  of  the  contract  of  his  principal 
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for  the  parment  of  goods  to  be  sold  the  prim 
cipal,  it  is  not  necessary  for  the  creditor  to 
notify  the  surety  of  the  prindpal's  failure  to 
pay  to  render  him  liable.— Kirby  T.  Studebaker, 
15  lod.  45. 

[c]  A  gnarantor  la  enUtled  to  reasonable  no- 
tice of  nonpayment— (Sup.  1860)  Virden  t.  EIIb- 
worth,  15  Ind.  141;  (1873)  Gaff  t.  Sims,  45 
lad.  262. 

[d]  Notice  to  the  guarantor  of  nonpayment  of 
the  debt  is  not  necessary,  when  his  undertak- 
ing to  pay  is  absolute.— (Sup.  1878)  Taylor  v. 
Taylor,  04  Ind.  350 ;  (ISSO)  Kline  v.  Raymond, 
70  Ind.  271 ;  (1800)  Nading  v.  McGregor,  121 
Ind.  465,  23  N.  E.  283,  6  L.  R.  A.  686. 

[e]  (Snp.  1879) 

Where  defendants  guaranteed  the  payment 
of  a  judgment  on  a  certain  day,  and  also  agreed 
that,  if  it  was  not  paid  at  that  time,  they  guar- 
anteed the  payment  of  additional  interest  from 
that  date,  it  was  not  necessary  in  order  to  re- 
cover on  the  guaranty  that  defendants  should 
have  had  notice  of  the  judgment.— B^rash  t. 
Polk,  67  Ind.  55. 

[f]  (Snp.lSei) 

Where  a  debt  is  due,  and  absolute,  when 
the  guaranty  is  giren,  no  notice  of  default  is 
necessary. — Wills  v.  Boss,  T7  Ind.  1,  40  Am. 
Uep.  279. 

[g]  (Sop.  1SS7) 

Where  the  guaranty  is  of  the  performance 
of  a  contract  by  the  principal,  which  cannot  be 
performed  by  the  guarantor  on  the  principal's 
default,  but  for  which  he  is  ouly  to  respond  in 
damages,  which  are  not  liquidated,  he  is  en- 
titled to  notice  of  default,  to  the  end  that  he 
may  be  advised  of  the  nature  and  extent  of  the 
unliquidated  and  unascertained  liability  of  the 
principal.— Furst  &  Bradley  Mfg.  Co.  v.  Black, 
111  Ind.  308,  12  N.  B.  504. 

Direct  engagements  on  the  part  of  guaran- 
tors or  sureties  themselves  to  pay  or  perform 
absolutely,  and,  at  all  events,  the  contract  of 
their  principal,  are,  in  their  nature,  original, 
direct,  and  absolute,  and  the  promisor  must  him- 
Kelf  take  notice  of  the  default  of  his  principal. 
—Id. 

[h]  (Sop.  1906} 

Where  a  guarantor  has  unqualifiedly  prom- 
ised to  pay  for  goods  sold  to  his  principal,  and 
the  contract  of  guaranty  has  been  accepted  by 
the  obligee,  the  guarantor  is  not  entitled  to 
notice  of  his  principal's  default  in  order  to  fix 
his  liability  for  goods  sold  to  his  principal. — 
Stewart  v.  Knight  &  Jillson  Co.,  76  N.  E.  743, 
166  Ind.  408. 

For  Cases  feom  Othek  States, 

See  25  Cent.  Dia.  Guar.  §g  56,  57. 
See,  also,  20  Cyc.  pp.  1461-1470 ;  note,  20 
L.  R.  A.  257. 


m.  DISOHABGE  OF  GUABANTOB. 
140.  SalMwaBemt  mImm  or  acrMHAKt. 

W     (App.  1893) 

The  waiver,  by  the  guarantor  of  a  note, 
of  the  right  to  pay  the  note,  and  sue  the  maker, 
and  collect  it,  made  at  the  request  of  the  hold- 
er, who  is  desirous  of  saving  the  maker  from 
the  annoyances  of  suit,  is  a  sufficient  consider- 
ation to  uphold  a  release  of  the  guarantor  from 
all  liability  to  the  holder.— Ditmar  v.  West,  7 
Ind.  App.  637,  35  N.  E.  47. 

[b]  (Snp.  1906} 
Where  defendant  promised  to  pay  for  goods 
sold  by  plaintiff  to  a  third  person,  and  plaintiff, 
after  furnishing  goods  to  the  third  person  for 
some  time,  delivered  the  instrument  contain- 
ing defendant's  promise  to  the  third  person, 
telling  him  that  it  was  "no  good"  and  direct- 
ing him  to  take  it  to  defendant  and  hare  a 
change  made  therein,  defendant  was  disobai^eil 
from  any  liability  as  surety  for  goods  thereafter 
furnished  by  plaintiff  to  the  third  person,  and 
his  liability  could  not  be  revived  by  any  sub- 
sequent arrangement  made  without  hia  consent 
between  plaintiff  and  the  third  person,  such  as 
by  a  mere  redelivery  of  the  instrument  by  the 
latter  to  the  former. — Stewart  v.  Knight  &  Jill- 
son  Co..  76  N.  E.  743, 166  Ind.  408. 

Fob  Cases  fbou  Otbeb  States, 
See  25  Cert.  Dig.  Guar,  i  60. 

§  S3.  ChanKe  in  obUgatlon  or  dmty  of 

prinelpal. 

[a}    (Sap.  188G) 

Where,  after  breach  of  a  contract,  the  pei^ 
formance  of  which  is  guarantied,  the  creditor 
and  principal  debtor,  without  the  consent  of  the 
sureties,  enter  into  a  new  contract,  the  creditor 
accepting  notes  for  the  damages,  payable  at  a 
future  time,  and  upon  terms  differing  from  the 
original  contract,  the  new  contract  supersedes 
the  old,  and  the  sureties  will  be  released. — 
Weed  Sewing  Mach.  Co.  t.  Winchel,  107  Ind. 
260,  7  N.  E.  881. 

Fob  Cases  from  Otueb  States, 
See  25  Cent.  Dig.  Guar.  H  64,  66. 
See,  also.  20  Cyc.  pp.  1443-1445. 

S  54.  Alteration  of  inatraaent. 

[a]    (Snp.  1S80} 

As  alteration  made  in  a  guaranty  after  itn 
delivery  whereby  "we  guaranty"  was  changed 
to  "I  guaranty,"  is  immaterial,  so  far  as  the 
person  who  has  signed  before  delivery  is  con- 
cenwd.— Kline  t,  Raymond,  70  Ind.  271. 

For  Cases  fbom  Othee  States, 
See  25  Cent.  Dio.  Guar.  {  05. 

S  55.  Extension  of  time  for  parment  or 
other  performance. 

For  Cases  fbom  Otueb  States, 

See  25  Cent.  T>iq.  Guar.  S8  67,  68. 
See,  also,  20  Cyc.  pp.  1472-1474. 
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f  5T,    ConaideTatioii. 

[a]  (Sap.  1868) 

An  agreement,  made  while  the  Indiana  in- 
terest law  of  1805  was  in  force,  by  a  creditor 
with  the  principal  debtor,  without  the  consent 
of  the  surety  or  the  guarantor,  to  give  a  limited 
time  after  the  debt  became  due,  in  consideration 
of  the  payment  in  advance  of  4  per  cent,  in 
excesa  of  6  per  cent  interut,  released  the  surety 
«nd  the  guarantor.— GroM  t.  Wood«  SO  lad.  »7U. 

Fob  Cases  nou  Otheb  Statvs, 
SsB  25  Ceitt.  Dig.  Guar.  |  68. 

i  58.  Varmemt  or  «flwr  aatisfaetloii  hj 
prinelpaL 

Fob  Gases  pboh  Otheb  States, 

See  25  Cent.  Dig.  Qaar.  K  69,  7a 
See,  also.  20  Oyc.  pp.  1474-14T». 

1 60.  —  Applieatle»  of  paTEaeata. 

[•]  (App.  18») 
Payments  on  an  c^n  ranning  account,  not 
Intended  for  any  particular  item,  should  be  ap- 
plied to  the  6rst  debits  doe.  though  part  of  It 
is  gUBJantied.— Tapper  t.  New  Home  Sewing- 
Maeh.  Co.,  53  K.  E.  202,  22  Ind.  App.  SIS. 

Fob  Cases  fbom  Otheb  States, 

See  25  Cent.  Dig.  Guar,  f  70;  39  Cent. 

Dig.  Paymt.  |  128. 
See,  also,  20  Cyc.  p.  1476. 

§61.  TaUnc  additional  aeoarity. 
[a]   (Sap.  1894) 

The  taking  of  other  security  by  a  guar- 
antee from  the  debtor  does  not  release  the  guar- 
antor—Trustees of  the  Presbyterian  Board  ot 
Publication  and  Sabbatb-Hcbool  Worlc  y.  GilU- 
ford,  188  Ind.  524.  88  N.  E.  404. 

Fob  Cases  nou  Otheb  States, 
See  25  Cent.  Dig.  Guar.  |  71. 
See,  also,  20  Cyc.  p.  1476. 

i  67.  Mecleat  to  si^e  aotloo  of  defkalt  to 
saarantor. 

Keceaslty  of  notice  to  fix  liability,  see  ante,  S 
46. 

la]  Where  at  the  time  of  default  tbe  principal 
was  solvent,  and  afterwards  became  insolvent, 
failure  to  give  notice  of  default  will  discharge 
the  guarantor.— (Sop.  1841)  Smith  v.  Bain- 
bridge.  6  BlBckf.  12;  (1878)  GatE  r.  Sims,  4& 
Ind.  202. 

[b]  A  guarantor  will  not  be  discharged  by  fail* 
ore  of  the  guarantee  to  give  him  notice  of  de- 
fault, unless  there  Is  a  resulting  injury,  and 
then  only  to  the  extent  o£  the  injury.- {Sup. 
1809)  McMillan  t.  Bull's  Head  Bank,  32  Ind. 
11,  2  Am.  Rep.  323;  (1885)  Ward  v.  Wilson, 
100  Ind.  52,  50  Am.  Rep.  7U3 ;  (1887)  Furst  & 
Bradley  Mfg.  Co.  v.  Black,  111  Ind.  308,  12 
N.  E.  504. 

[c]    (Sap.  1870) 

Certain  persons  guarantied  that  the  lessee 
should  perform  agreements  which  he  had  enter- 


ed into  a  lease,  one  of  which  agreements  was 
that  he  should  execute  two  notes  for  rent  at  a 
certain  time.  He  failed  to  do  so,  and  tbe  guar- 
anton  were  not  notified  of  his  default  for  10 
months  thereafter.  Held,  that  tbe  neglect  of 
the  lessor  to  notify  them  at  an  earlier  date  was 
no  defense  to  their  liability  on  the  guaranty.— 
Leonard  r.  Shirts,  33  Ind.  214. 

[d]  (Sap.  1873) 

Certain  parties  guarantied  the  perform- 
ance of  a  contract  for  the  purdiase  of  a  lot  of 
cattle  and  the  payment  therefor.  For  18  months 
after  tiie  maturitr  of  Uie  contract  the  principal 
was  solvent,  but  afterward,  and  before  snit,  be 
became  insolvent.  No  notice  of  his  default 
was  given  to  the  guarantors.  Beidf  that  tbe 
guarantors  were  discharged.— Gaff  v.  Sims,  45 
Ind.  262. 

[e]  (Sap.  187S) 

Unless  n^lect  to  give  notice  of  the  princi- 
pal's default  produced  some  loss  or  prejudice  to 
the  guarantor,  such  neglect  is  no  defense  to  an 
action  on  the  guaranty. — 0>le  v.  Mercbanta* 
Bank  of  Watertown,  N.  Y.,  60  Ind.  350. 

in  (Sap.  1885) 
A  failure  of  the  guarantee  to  give  notice 
of  the  default  of  the  principal,  and  damage  re- 
sulting therefrom,  must  both  concur  in  order 
that  tbe  guarantor  may  be  discharged.— Ward 
V.  Wilson.  100  Ind.  52,  60  Am.  Rep.  7(}8. 

[g]  (Sn*.l«8n 

In  an  action  on  a  guaranty  a  failure  to 
give  notice,  except  In  cases  governed  by  com- 
mercial rules,  is  a  matter  ot  defense,  and  with 
such  failure  resulting  damages  must  concur  in 
order  to  work  a  discbarge  ot  the  gnarantor.— 
La  Rose  v.  Logansport  Nat  Banl^  1  N.  B.  805, 
102  Ind.  332. 

Fob  Cases  fbou  Otheb  States, 
See  25  Cent.  Dig.  Guar.  |  77. 
See,  also,  20  Cyc.  pp.  1405,  140(3. 

§  69,  Necloot  to  aet  or  proceed  agatnrt 
prineipal. 

Proceeding  against  principal  as  condition  pre- 
cedent to  action  on  guaranty,  see  post,  |  77. 

Fob  Cases  fbou  Otiiee  States, 

See  25  Cent.  Dig.  Guar.  |S  78-81. 
See,  also,  20  Cyc.  pp.  144G-145S. 

S  70.    In  seneraL 

[a]  (Sup.  1841) 

A  guarantor  will  not  be  liable  under  a 
letter  of  credit  stating  that  he  will  guaranty 
the  payment  of  goods  to  be  afterwards  sold  to 
another,  or  that  be  will  see  the  goods  paid  for, 
without  demand  on  bis  principal  and  notice  to 
him,  if  it  appears  that  the  principal  debtor  was 
solvent  wben  the  debt  fell  due  and  afterwards 
became  insolvent.— Smith  v.  Bainbridge,  6 
Blackf.  12. 

[b]  (App.  1899) 

Where,  in  consideration  of  plaintiBTs  releas- 
ing certain  lots  from  a  mortgage,  defendant 
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simnintiod  tliat  a  note  srcured  tlierebj-  would 
be  pnid,  it  was  not  necpssarj,  in  an  action  on 
such  guaranty,  to  allege  diligence,  and  a  failure 
to  collect  the  note  from  the  maker,  since  the 
conaideration  for  the  guaranty  was  distinct  from 
the  credit  extended  to  the  principal  debtor,  and 
moved  directly  to  the  guarantor.— Ilemloy  v. 
Brannum,  S5  N.  B.  512,  23  Ind.  App.  388. 

Fob  CAsns  fbom  Otiikr  States, 

See  25  Cent.  Dig.  Guar.  H  78-SO. 

§  71.  —  After  reqnett  of  cwmntor. 

[a]     (Sap.  nii) 

One  who  indorses  a  guaranty  on  a  note  is 
not  discharged  by  failure  of  the  holder  to  oae 
diligence  to  collect  the  note  of  the  mnkor,  al- 
though the  guarantor  rec|iieslf>d  him  to  Hue  tlie 
maker. — Sample  v.  Martin.  46  liid.  226. 

For  Cases  irom  Other  SrATha;, 
See  25  Cent.  Dig.  Guar.  {  81. 


IV.  REMEDIES  OF  CREDITORS. 

Joinder  of  causes  of  action  as  affected  by  par- 
ties, see  Action,  |  50. 

S  75.  Natnre  and  form. 

[a]    (Sap.  ISII) 

If  a  letter  of  credit  state  that  the  writer 
will  guaranty  the  payment  of  gcx>ds  to  be 
afterwards  sold  to  another,  or  that  he  will 
see  the  goods  paid  for,  or  that  he  will  be  securi- 
ty for  their  payment,  the  promise  is  only  col- 
lateral. In  such  cases,  the  person  to  whom 
the  goods  are  sold  la  liable  on  a  general  count 
for  goods  sold  and  delivered;  but  the  writer  of 
the  letter  can  only  be  sued  on  the  special  con- 
tract—Smith V.  Bainbtldge,  6  Blackf.  12. 

Fob  Casxs  frou  Otbeb  States, 
See  25  Cent.  Dig.  Guar,  i  S5. 
See,  also,  20  Cyc.  p.  3482. 

f  76.  Richta  of  motion. 

[a]  (Sap.  IUd) 

A  guaranty  directed  to  Messrs.  B.  &  D. 
may  be  sued  on  by  A.  B.,  C.  D.,  and  E.  F.  D. ; 
the  declaration  averring  the  promise  to  have 
been  made  to  the  plaintiffs  by  the  name  of 
Messrs.  B.  &  D.— Jacbson  t.  Yandes,  7  Blackf. 
52& 

[b]  (Svp.  im) 

Suit  upon  a  lease,  assignment,  and  guaran- 
ty. The  lessee  agreed  to  make  certain  improve 
ments  on  the  premises.  The  lessor  assigned 
the  lease  or  agreement,  and  guarantied  that 
the  lessee  would  perform  his  part  of  the  con- 
tract within  $10  worth  of  work.  The  assignee 
sued  the  lessor.  Held,  that  the  lease,  assign- 
ment, and  guaranty  were  a  sufficient  cause  of 
action.— Harper  v.  Pound,  10  Ind.  32. 

Fob  Gases  pbou  Otheb  States, 
See  25  Cent.  Dig.  Guar.  S  SO. 


§  77.  Conditions  preoedent. 

[«}    (Sup.  IgTS) 

Suit  against  the  principal  is  not  a  condi' 
tion  precedent  to  BCtfon  on  an  absolute  guaran- 
ty of  payment.— Taylor  t.  Taylor,  04  Ind,  35<;. 

[b]  (Sap.  I8S5) 

A  guarantor  of  a  lease  is  entitled  to  no- 
tice of  default ;  but  this  is  not  a  cooditioo 
precedent  to  an  action  upon  the  guaranty,  and 
the  failure  to  give  it  discharges  only  to  the 
extent  of  damage  suffered  in  consequence,  and 
must  l)e  pleaded.— Ward  v.  Wilson,  100  Ind. 
52,  50  Am.  RepL  763. 

[c]  (Sup.  I8S7) 

If  loss  results  to  a  guarantor  on  account 
of  failure  to  give  notice  of  the  nonperformance 
of  the  contract  Kuatantied,  the  fact  of  such  loss 
and  want  of  notice  constitutea  matter  of  de- 
fense, and  notice  and  demand  are  therefore  not 
necessary  before  an  action  can  be  brought  on 
the  contract  of  guaranty.— Stanley  t.  Stanley. 
112  Ind.  143,  13  N.  R  201. 

For  Cases  from  Other  States, 

See  25  Cext.  Dig.  Guar.  U  87-90. 

fSS.  Parties. 

[a]  (Sop.  1660) 

Where  one  guaranties  the  payment  of  rent 
by  the  lessee,  by  an  indorsement  on  the  ba^ 
of  the  lease,  the  undertaking  of  the  goaiantor 
is  distinct  from  that  of  the  lessee,  and  tb.ey  can- 
not be  properly  joined  in  the  same  Buit^Virden 
V.  Ellsworth,  15  Ind.  144. 

[b]  iSap.  1869) 

A  guarantor  cannot  be  sued  with  his  prin- 
cipal, for  his  engagement  is  not  jointly  with  the 
latter,  but  is  strictly  an  individual  contract. — 
McMillan  t.  Bull's  Head  Bank,  32  Ind.  11, 
2  Am.  Bep.  323. 

[0]    (Sap.  um 

Under  2  Rev.  St.  1876,  p.  39,  |  6,  a  eon- 
tract  of  guaranty  on  a  promissory  note  is  as- 
signable, and  the  payee  of  sucb  note  is  not  a 
necessary  party  defendant  in  an  action  there- 
on,—Cole  T,  Merchants'  Bank  of  Watertown, 
N.  T.,  60  Ind.  350. 

C.  executed  a  note,  payable  to  a  sewing 
machine  company,  and  having  on  the  back  a 
stipulation  signed  by  L.  and  P.,  "We  jointly 
or  6e%-erally.  for  value  received,  hereby  guaran- 
ty the  prompt  payment  of  the  within  note,"  be- 
low which  was  an  indorsement  signed  by  J., 
as  treasurer.  "Pay  to  the  order  of  the  M.  Bank." 
Held,  in  an  action  against  C,  L.,  and  P.  joint- 
ly, brought  by  the  bank  in  the  county  where 
L.  and  P.,  but  not  C,  resided,  that  L.  and  1'. 
were  guarantors  only,  and,  their  contract  be- 
ing distinct  from  the  note,  they  could  not  be 
sued  thereon  jointly  with  C,  over  whom  the 
court  bad  no  jarisdiction.- Id. 

[d]  (aBp.l90«) 

In  an  actim  on  a  promise  to  pay  for  goods 
sold  by  plaintiff  to  a  third  person,  the  third 
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person  was  not  a  necessary  party  defendant- 
Stewart  V.  Knight  &  Jlllson  Co.,  76  N.  E.  743, 
iGG  lad.  408. 

Fob  Cases  fboh  Otbkb  States, 

8KB  35  Cent.  Dig.  Guar.  §  07;  32  Geht. 
Dig.  Land.  &  Ten.  {  902  ;  37  Cent.  Dig. 
Parties,  I  34. 
See,  also,  20  Cyc.  p.  1481. 

§83.  FleadiBS. 

Bm  of  parttcolan,  see  Flbadino,  |  328. 

Fob  Cases  fboh  Otugb  States, 

See  25  Cent.  Dig.  Guar.  §g  98-101. 
See,  also,  20  Cyc.  pp.  1486-1489. 

4  85.    Dcolaratloa,  eomplmint,  ov  pe- 

tition, 
[a]     (Sup.  1858) 

The  consideration  of  the  assignment  of  a 
lease  Deed  not  be  set  out  in  a  suit  on  a  gnarao- 
tj  made  by  the  assignor  for  the  lessee  at  the 
time  of  the  aasigimieotr-Harper  t.  Pound,  10 
Ind.  82. 

[bl    (Sap.  1X1*) 

A  complaint  by  the  assignee  against  the 
assignor  of  a  note,  npon  a  parol  agreement  by 
the  latter  to  ruatanty  prompt  payment  there- 
of, and  to  collect  the  note  apd  pay  the  amonut 
over  to  the  assignee,  it  not  paid  by  the  maker, 
b  Insnfficient,  where  It  contains  no  averment 
of  a  consideration  for  such  promise,  farther 
than  that  it  was  "for  a  full  and  TSloable  con- 
nderation."— Leach  r.  Rhodes,  49  Ind.  2!^.. 

[e]    (S«p.  187S) 

A  complamt  in  an  action  on  a  note,  al- 
leging Donpajrment  by  the  maker  and  due  notice 
thereof  to  the  guarantors,  sufficiently  states  a 
canse  of  action  against  the  latter.— Cole  t.  Mer- 
chants' Bank  of  Watertown.  N.  T..  60  Ind. 
350.  -  . 

[d]  (Svp.  1879) 

Where  a  written  agreement  sets  forth  that 
one  party  has  assigned  to  the  other  a  judg- 
ment bearing  a  specified  rate  of  interest,  and 
that  a  third  party  guaranties  payment  at  a 
given  time,  and,  if  not  then  paid,  guaranties  3 
per  cenL  additional  interest  from  that  date,  a 
complaint  thereon  by  the  assignee  against  the 
guarantor  need  not  allege  notice  to  tbe  latter 
of  the  ncmpayment  of  the  judgment,  nor  con- 
tain an  oSer  to  assign  the  judgment  to  tbe 
guarantor.— Frash  t.  Polk,  67  Ind.  55. 

[e]  (Sap.  1885) 

Althongb  a  guarantor  is  entitled  to  notice 
of  the  principal's  default,  yet,  in  an  action  up- 
on his  c<»itract,  a  guarantor  cannot  demur  to 
the  complaint  on  account  of  its  failure  to  aver 
Boch  notice.— La  Rose  v.  Logansport  Nat.  Bank 
lOQ  Ind.  3S2.  1  N.  B.  S06. 


[t]  (App. 

From  an  averment  that  a  guaranty  bond 

was  executed  and  delivered,  its  acceptance  will 


be  implied.— Tapper  v.  New  Home  Sewing- 
Mach.  Co.,  S3  N.  R  202,  22  Ind.  App.  313. 

[g]    (App.  1889) 

Where  the  complaint  in  an  action  agunst 
guarantors  of  a  note  alleged  that  defiendanta  had 
failed  and  refused  to  comply  with  their  contract 
to  pay  plaintiff  the  sum  of  $1,000  on  a  certain 
date,  and  that  such  earn  was  due,  it  being  due 
on  such  note,  and  remaining  wholly  unpaid, 
such  allegation  constituted  a  sufficient  averment 
that  the  note  guarantied  was  unpaid  to  the 
amount  of  $1,000.— Hemly  v.  Brannum,  55  N. 
E.  512,  23  Ind.  App.  388. 

Pluiotiff  was  the  holder  of  P.'s  note  for 
?l,52;i.81,  secured  by  a  mortgage  on  certain 
lots  on  m-hich  payments  had  been  made  reduc- 
ing the  amount  due  to  about  $1,000.  Defend- 
ants, in  consideration  of  plaintiffs  releasing 
certain  of  the  lots  from  the  mortgage,  guaran- 
tied that  a  note  executed  by  F.  for  ¥1,000. 
payable  to  plaintiETs  order  on  a  certain  date, 
would  be  paid.  In  an  action  on  such  guaranty 
the  complaint  charged  that  plaintiff  held  .P.'s 
note  for  $1,523.81,  which  was  the  only  note 
due  plaintiff  from  P.,  executed  on  the  date  re- 
fered  to  in  the  .guaranty,  and  that  there  re- 
mained due  and  unpaid  on  snch  .note  about 
$1,000.  Held,  that  the  complaint  was  not  sub- 
ject to  demurrer,  as  failing  to  show  that  the 
note  described  was  the  note  guarantied,  in  the 
absence  of  an  averment  of  mistake  or  fraud 
or  a  prayer  for  the  reformation  of  the  con- 
tract of  guaranty,  since  it  appeared  from  the 
allegations  that  the  note  sued  on  was  that  in- 
tended to  be  guarantied.— Id. 

Fob  Cases  fbom  Otheb  States, 
See  25  Gent.  Dio.  Guar.  |  99. 
See,  also,  20  Cyc  pp.  1486-148a 

1 86.  ~-  Plea  or  aaswev  amd  snbseqaent 
plsadlacs. 

[a]  (Sap.  1870 
An  answer  raising  the  defense  that  the 
guarantor  has  been  discharged  by  an  extension 
of  time  of  payment  of  the  principal  must  allege 
that  the  extension  was  for  a  definite  time  and 
on  a  valuable  consideration.— Sample  t.  Mar- 
tin, 46  Ind.  226. 

Fob  Cases  fbou  Otheb  States, 
See  25  Gent.  Dig.  Guar.  {  100. 
See,  also,  20  Cyc.  p.  1488. 

S  87.  —  Issnes,  proof,  and  Taria&oe. 

[a]  (Sap.  1885) 

In  an  action  on  a  guaranty  of  a  lease,  the 
guarantor  cannot  defend  on  the  ground  tliat 
no  notice  of  default  was  given  without  plead- 
ing it.— Ward  t.  Wilswi,  100  Ind.  62,  00  Am. 
Rep.  763. 

[b]  (Snp.  1887) 

In  an  action  on  a  guaranty,  evidence  Is  not 

admissible  of  the  failure  of  the  plaintiff  to  give 
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noHce  of  noDpayment,  Trhere  no  aUegation  of 
Bucb  failure  is  made  in.  the  coaplaint.— Fant 
&  Bradley  Mfg.  Co.  T.  Black,  111  Ind.  806,  12 

N.  E.  504. 

Fob  Cases  t&ou  Otbeb  States. 
See  25  Cent.  Dig.  Guar.  |  101. 
See,  also,  20  Cyc  p.  1489. 

{88.  EridcBM. 

CompeteDcy  of  purchaser  as  witness  In  snit 
against  snaiantor  for  tbe  price,  see  Witnuss- 
E».  i  98. 

Fob  Cases  fbou  Otbeb  States, 

Sex  25  Gent.  Dig.  Guar.  H  102-104. 
See,  also,  20  C^c.  pp.  1480-1481. 

i  80.         PreanmptloKS  and  bwrdcM  of 
proof. 
M  (ta».U8T} 

The  fftUnre  to  ^ve  notice  of  defaalt  to  a 
guarantor,  and  resulting  damages,  are  matters 
of  defense,  as  to  vbldi  tbe  burden  of  proof  is 
upon  tbe  guarantor.  In  an  action  on  the  guar- 
anty.—Snyder  r.  CUck.  112  Ind.  293,  13  N.  B. 
S81. 

[b]  (S«vu«) 
On  an  issue  as  to  tbe  liability  of  the  guar- 
antor on  a  building  contractor's  bond,  tbe  bur- 
den wss  oa  tbe  guarantor  to  show  omission  to 
give  notice  of  defoult,  and  that  be  was  dam- 
aged by  the  omission.— Closson  t.  Bitlman,  69 
N.  B.  440,  161  Ind.  610. 

Fob  Cases  fboh  Otheb  States, 
See  25  Cent.  Dig.  Guar.  %  1Q2. 
See,  also.  20  Cyc.  p.  1489. 

1 01.  —  WeicM  aad  snfldeBey. 

[ft]    (App.  1894) 

In  an  action  for  the  value  of  three  car 
loads  of  goods  on  a  written  guaranty  by  de- 
fendants that  S.  &  D.,  who  wore  agpnts  for 
the  sale  of  plaintiCTB  goods,  and  had  received 
them,  would  fulfill  their  agreements,  there  was 
evidence  that  plaintiff  refused  to  deliver  any 
goods  to  S.  &  D.  to  fill  their  orders  unless  they 
gave  a  guaranty;  that  when  the  guaranty, 
si^ed  by  defendants,  was  nanded  plalntieTs 
officer,  he  did  not  express  his  satisfaction  with 
it,  but  said  that  he  would  investigate,  and  that 
"your  three  cars  are  loaded  aod  stand  on  the 
switch,"  and  that  the  company  would  ship 
them  immediately;  that  defendants  refused  to 
indorse  notes  of  S.  &  D.  for  goods  ordered, 
and  plaintiff  refused  to  make  any  more  ship- 
ments. In  a  previous  action  on  the  notes, 
plaintiff's  officers  testified  that  they  shipped 
the  three  cars  in  reliance  on  a  verbal  agree- 
ment of  S.  &  D.  to  secure  indorsers  on  the 
notes.  Held,  that  there  was  evidence  from 
which  the  jury  could  find  that  plaiutiff  never 
accepted  the  guaranty  or  acted  upon  it — Cur- 
rie' Fertilizer  Co.  v.  Byfield.  9  Ind.  App.  180, 
34  X.  E.  461,  36  N.  E.  438. 


Fob  Cases  vboh  Othxb  States, 
See  25  Cent.  Dig.  Guar.  |  104, 
See,  alsc^  20  Cyc.  p.  1491. 

S02.  Trial. 

Right  to  open  and  dose,  see  Tbial,  |  23. 

[a]  (Sap.  1816) 

In  a  suit  on  a  guaranty,  whether  tbe  no* 
tice  to  the  defendant  of  tbo  prindpal  debtor's 
nonpayment  was  reasonable,  or  not,  is  a  qoes- 
lion  for  the  Jury.— Jackson  t.  Xandes,  7  Blacfcf. 
526. 

[b]  (Sap.  1858) 

The  question  whether  credit  Is  ^ven  to  the 
principal  or  guarantor  is  for  the  jury. — Blllanga- 
ley  V.  Dempewolf,  11  Ind.  414. 

[c]  (App.  1891) 

A  guaranty  of  sales  to  M.  to  the  amount  <tf 
$270  was  given  by  defendant  March  18th.  On 
the  ^th  plaintiff  wired :  "M,  orders  $100  more. 
Will  you  guaranty  on  same  terms?"  Defend- 
ant replied:  "Will  not  assume  payment  for  any 
more."  On  the  26tb  plaintiff  again  wired:  "M. 
has  exceeded  guaranty  $107.  You  mast  guar> 
anty  that  amount  In  addition,  or  will  attach  at 
once."  Defendant  answered:  "$270  is  the  full 
amount  of  goods  we  will  take  and  pay  for 
on  our  account."  The  court  found  generally 
for  plaintiff,  and,  spedal  findings  having  been 
requested,  it  recited  therein  these  telegrams, 
and  found  that  there  was  do  notice  of  ac- 
ceptance, except  such  as  might  be  implied  from 
the  telegrams.  Held,  that  the  telegrams  were 
merely  evidence  of  acceptance,  which  should 
have  been  found  as  an  ultimate  fact;  that  tbe 
special  findings  could  not  be  disregarded,  and 
tbe  judgment  sustained,  on  the  general  findings; 
but  that  it  shonid  be  reversed,  and  entered  for 
defendant  on  tbe  special  facts,  properly  found. 
— Hasselman  v.  Japanese  Development  Co.,  2 
Ind.  App.  180,  27  N.  B.  S18,  23  N.  E.  207. 

[d]  (Sap.  190O 

In  an  action  on  a  written  guaranty  of  a 
note,  where  the  answer  of  the  maker  of  the 
note  pleaded  an  Indlvidaal  set-off.  It  was  not 
the  doty  of  the  court,  in  a  charge  on  the  right 
to  recover  on  the  set-off,  to  charge  that  the 
defendant  pleading  It  must  prove  Uiat  be  was 
the  principal  end  his  codefendant  surety  on  the 
guarantied  note,  where  he  charged  that  all  tbe 
material  averments  of  the  set-off  most  be  prov- 
ed, and  the  complaint  alleged  that  tbe  contract 
in  suit  was  security  for  the  separate  note  of 
the  defendant  pleading  tbe  set-off. — Long  &  AU- 
sUtter  Co.  V.  Bames,  60  N.  E.  454, 162  Ind.  22. 

Fob  Cases  raoH  Otheb  States, 

See  25  Cent.  Dig.  Guar.  H  105,  106. 
See,  also,  20  Cyc.  pp.  1481-1^ 

§94.  Jadsment. 
[a]     (Sap.  1878) 

A  complaint  on  a  guaranty  of  rent  stated 
a  cause  of  action  against  the  guarantor  al<Hie. 


This  DisMt  is  oompUed  on  tka  Kcy-Mvniier  Systni.  For  o^lanation^see  pa«  UL 

Digitized  by  VjOOgIC 


§  M       Illiid.Dls.-P«soM5l  GUARANTY. 


IV,  T— GUABDIAN  AD  LITBU. 


An  occupant  of  the  premlBes  was  made  a  party 
defendant  on  her  own  petition,  and  answered. 
A  verdict  was  rendered  against  "tlie  defend- 
ant," but  in  rendering  jndgment  the  words  "the 
defendants"  were  inadvertently  used.  Held, 
that  the  occnpant  coold  not  on  appeal  secure 
a  rerersal  of  the  judgment  on  the  ground  that 
the  complaint  stated  no  cause  of  action  against 
her,  bnt  the  rerdict  and  judgment  would  be 
deemed  to  mn  against  the  guarantor  alone- 
Taylor  T,  Taylor,  84  Ind.  356. 

PoB  Ca£eb  fuou  Otheb  States, 
See  25  Cmm.  Dxo.  Guar.  |  10& 

i  06.  Appeal  and  enror. 
Appellate  jorisdlction  as  dependent  on  amount 
in  controTengri  see  Affbai.  Aif  o  Bbbob,  f  46. 


V.  BIGHTS  AHB  REBCEDIES  OF 
GUARAITTOB. 

SnbrogatioQ  of  guarantors,  aee  Susboqation, 

Fob  Cases  ibou  Other  States, 

See  25  Cent.  Dig.  Guar.  gS  111-117. 
Sef,  also,  20  Gyc.  pp.  1494-1498. 

GUARANTY  INSURANCE. 

See  INSUBANCE,  i  613. 

GUARDIAN  AD  LITEM. 

Bee— 

Dbuneabds,  I  8. 

Failure  to  appoint  as  ground  for  setting  aside 
judgment  of  foreclosure.   SIobtoaoes,  |  496. 
Infants,  H  76-87. 
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GUARDIAN  AND  WARD 


Scope-Note. 

[INOLUDES  general  goardlaDShip,  particularly  of  the  persons  and  estates  of  infants,  br 
Dature  or  under  parental  or  Judicial  appointmeat ;  rights,  powers,  duties,  and  liabilities  of 
guardians  in  respect  of  the  persons  and  property  of  their  wards ;  and  le^al  proceedings  re- 
la  ting,  thereto. 

[KXCLUDES  guardianship  of  Insane  or  otherwise  Incompetent  i)ersons  (see  Insane 
Persons;  Drunkardn;  Speniihrifta)  \  guardians  ad  litem  and  special  guardians  (see  /«• 
lanta;  Insane  Penontt;  and  other  specific  beads):  and  matters  relating  to  infants  and 
their  property  Irrespective  of  guardianship  (see  InfanU).  For  complete  list  of  matters 
excluded,  see  cross-references,  post] 

Analyds, 

I.  Guardianship  in  General. 

§  2.  Power  to  control  guardianship. 

§  3.  What  law  governs. 

§  4.  Guardians  by  nature. 

§  6.  Volunteer  and  de  facto  guardians. 

§  7.  Estoppel  to  deny  guardianship. 

II.  Appointment,  Qualification,  and  Tenure  of  Guardian. 

§  8,  Jurisdiction  of  courts. 

§  10.  Persons  who  may  be  appointed. 

§  13.  Proceedings  for  judicial  appointment. 

§  16.  Bond. 

§  17.  Operation  and  effect  of  appointment. 

§  18.  Revocation  of  appointment. 

§  20.  Majority  of  ward. 

§  21.  Marriage  of  ward. 

§  23.  Resignation  and  discharge. 

§  24.  Disqualification. 

§  35.  Removal. 

§  26.  Death  of  guardian. 

III.  Custody  and  Care  of  Ward's  Person  and  Estate. 
§  29.  Custody  and  control  of  person. 
§  30.  Support  and  education. 
§  31.  Services  and  earnings. 
§  32.  Appraisal  and  inventory  of  estate. 
§  33.  Collection  of  assets. 
§  35.  Possession  and  use  of  property. 
§  36.  Management  of  estate. 

§  37.  In  general. 

§40.  Sale. 

§  41.           In  general, 

§  42.          Real  property. 

§  44.  Lease. 
§47.  Contracts. 

§  48.    In  general. 

§  49.    Services. 

50.   Borrowing  money. 

63.  Investments. 
§  64.  Interest  on  funds  of  estate. 
§  56.  Loans. 
§  58.  Expenditures. 
§  59.  Submission  to  arbitration. 
§  60.  Confession  of  judgment. 

This  DicMt  Is  compiled  oh  tho  Key-Mnmber  System.  For  explaMmtion,  so*  paso  111. 
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GUARDIAN  AND  WARD. 


in.  Custody  and  Care  of  Ward's  Person  and  Estate — Continued. 
§  61.  Estoppel. 

§  62.  Individual  interest  in  transactions. 
§  63.  Fraud. 

§  64.  Waste,  conversion,  or  embezzlement  by  guardian. 
§  66.  Torts. 

§  67.  Presentation  and  payment  of  claims. 
§  68.  Reimbursement  and  indemnity  to  guardian. 
§  69.  Conveyances,  contracts,  and  other  transactions  between  guard- 
ian and  ward. 
§  70.  Ratiflcation  of  unauthorized  acts. 
§  72.  Successive  guardianships. 
§  73.  Representatives  of  deceased  guardians. 
§  74.  Mortgage  or  lien  of  ward  on  property  of  tutor. 

IV.  Sales  and  Conveyances  Under  Order  of  Court. 
§  77.  Purposes  for  which  authorized. 
§81.  Jurisdiction. 

§  86.  Petition  or  other  application. 

§  88.  Hearing  of  application  in  general. 

§  89.  Determination  as  to  necessity  for  sale,  mortgage,  or  lease. 

§  90.  Order  or  decree. 

§  92.  Special  bond  for  sale. 

§  93.  Appraisal  of  proper^  to  be  sold. 

§94.  Sale. 

§  96.  Notice. 

§  97.  Manner  and  conduct. 

§  99.           Persons  who  may  purchase. 

§  100.   Requisites  and  validity  in  generaL 

§  103.    Confirmation. 

§  104.           Ratification  and  curing  defects. 

§  105.  Opening,  vacating,  or  setting  aside,  and  resale  thereon. 

§  106.           Operation  and  effect. 

§  107.  Collateral  attack. 

§  108.  Rights  and  liabilities  of  purchasers. 
§  110.  Liabilities  on  bonds  for  sale. 
§  111.  Deed  to  purchaser. 
§  114.  Proceeds. 

V.  Actions. 

§  116.  Capacity  of  guardian  to  sue  and  be  sued  in  generaL 
§  117.  Rights  of  action  between  guardian  and  ward. 
§  118.  Rights  of  action  by  guardian  or  ward  or  both. 
§  119.  Rights  of  action  against  guardian  or  ward  or  both. 
§  131.  Defenses  by  guardian  or  ward. 
§  123.  Set-off  and  counterclaim. 
§  123.  Jurisdiction. 
§  124.  Venue. 

§  125.  Time  to  sue  and  limitations. 
§  126.  Parties, 

§  128.  Termination  of  guardianship  pending  action. 
§  130.  Pleading, 
§  131.  Evidence. 
§  132.  Trial. 
§  133,  Judgment. 

134.  £xecuti(ui  and  enforcement  of  judgment. 

135.  Appeal  and  error. 

VI.  Accounting  and  Settlement. 

§  137.  Duty  to  account  in  general. 

§  138.  Who  entitled  to  require  accounting. 

§  139.  Who  liable.  

TU>  IMcMt  la  flonyUed  mi  tbc  Key-KuKb«  System.  For  •xplaMtioa,  M»pac*  UA.t 
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VI.  Accounting  and  Settlement — Continued, 

§  143.  Release  from  liability. 

§  144.  Jurisdiction  of  courts.  ' 

§  145.  Proceedings  for  accounting. 

§  146.  Actions  for  accounting. 

§  147.  Charges. 

§  149.  Compensation. 

§  150.    In  general. 

§  153.  Form  and  requisites  of  account. 

§  155.  Objections  and  exceptions. 

§157.  Evidence. 

§  158.  Hearing  or  reference, 

§  159.  Order  or  decree. 

§  160.  Opening  or  vacating. 

§  161.  Review. 

§  163.  Operation  and  effect. 

§  164.  Private  accounting  and  settlement. 

§  165.  Actions  to  open  or  set  aside  settlement 

VII.  Foreign  and  Ancillary  Guardianship. 

§  166.  Foreign  appointment. 

§  168.  Custody  and  disposition  of  property, 

§  170.  Actions  by  foreign  guardians. 

VIII.  Liabilities  on  Guardianship  Bonds. 

§  173.  Nature  and  extent  in  generaL 

§  174.  Property  covered. 

§  175.  Functions  and  acts  covered. 

§  176.  Settlement  and  discharge  of  principal. 

§  177.  Discharge  of  sureties. 

§  178.  Breach  or  fulfillment  of  condition. 

§  179.  Necessity  of  accounting  and  default  by  principat 

§  180.  Conclusiveness  of  adjudication  against  principaL 

§  181.  Summary  remedies. 

§  182.  Actions. 

CrosS'References. 


See— 

AdmisBioDs  by  gaardian.   Evidence,  §  207. 
CoQcIuBivenesB,  as  against  ward,  of  jodgment 

agaiost  guardian.    Judohent,  {  092. 
Declarations  of  gnardiaa  as  evidence  against 

ward.   Evidence,  |  251. 
Domicile  of  ward.  Domicile,  i  6. 
Enlistment  of  minor  ward  in  military  serrice. 

Abut  and  Navt,  |  19. 
Guardianship  of  insane  persons.   Iksane  Fkk- 

BOHS,  %%  30-14 


Judgment  in  action  by  one  ward  as  bar  to  ac- 
tion by  another.   Judouekt,  |  678. 

Matters  relating  to  infants  and  tbeir  property 
irreepectiTe  of  guardianship.  Ikfakts. 

Parent  and  Child. 

Proof  of  admis^oQs  of  guardian  ad  litem. 

Equity,  {  325. 
Taxation  of  property  of  ward— 

Municipal  Cobpobationb,  {  960. 
Taxation,  H  254,  270,  676,  592. 


I.  GUABPTANBHIP  IIT  GENEBAI*. 

Mother  as  natural  guardian   of  illegitimate 
child,  see  Bastabds,  }  15. 

%  2.   Power  to  eomtrol  cnardlsiislilp. 

[a]    (Sop.  1828) 

The  guardianship  of  minor  heirs  and  the 
adjustment  of  their  accounts  form  a  conspicu- 
ous branch  of  chancery  jurisdiction,  and,  al- 
though particular  statutes  have  given  a  com- 
mon-law remedy  In  many  cases,  they  have  not 


excluded  the  jurisdiction  of  the  court  Of  chan- 
eery.— Peck  v.  Braman,  1  Blackf.  544. 

[b]  (S«p.lS») 
The  drcuit  conrt  bas,  independently  of 
statute,  jurisdiction  of  the  sul^ect  of  the  guard- 
ianaliip,  custody,  and  control  <^  mIiuH>s.— Board 
of  Children's  Guardians  of  Harlon  County  v. 
Shutter,  138  Ind.  26£b  84  N.  E.  66S,  81  L.  a 
A.  740. 

Fob  Cases  tbou  Otheb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  |  2. 
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S  3.   What  law  ^orerna, 

[a]    (Sap.  lUi) 

Where  an  orphan  female  ward,  domiciled 
in  n  state  where  the  age  of  majority  in  18, 
removes  during  her  mioority  to  a  state  where 
snch  age  is  21,  and  there  a  guardian  is  ap- 
pointed and  the  ward  chooses  It  as  a  permanent 
home,  the  law  of  her  chosen  domicile  controls, 
and  she  cannot  appoint  an  attorney  or  make  a 
settlement  with  her  guardian  while  under  the 
age  of  21.— Hiestand  t.  Kuns,  8  Blackf.  345, 
46  Am.  Dec.  481. 

P)]    (Snp.  18&4) 

Rev.  St.  1852,  p.  324,  I  9,  making  it  the 
dnty  of  the  guardian  to  Sle  inventories  within 
three  months  after  his  appointment,  is  appli- 
cable to  all  guardians,  appointed  before  or  since 
its  pnblication,  and  regulates  the  time  within 
which  they  shall  file  fnTentories. — Marlcel  v. 
PhiUips,  5  Ind.  310. 

Fob  Caoes  fboh  0th eb  States! 

Bn  25  Gent.  Dig.  Ooard.  &  W.  S  8. 

S  4*  Ooardluu  by  natnre* 

M  (8np>  ues) 
The  father  Is  the  natural  gaardlan  of  his 
Infant  child,  and  is  entitled  to  the  custody  of  it, 
If  be  is  a  suitable  person.— State  ex  rel.  Sbarpe 
T.  Banks,  25  Ind.  495. 

Fob  Cases  fbou  Otheb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  H  4,  5. 
See,  a)so,  21  Cyc.  pp.  14,  IS. 

i  6.   Volanteer  asd  de  faeto  (nardiaiui. 

[a]    (Snp.  1856) 

Where  a  stranger  enters  into  and  occupies 
an  infant's  lands  without  claim  of  right,  the 
infant  has  a  right  to  regard  him  as  bis  guard- 
ian.—Breeding  7.  Shinn,  8  Ind.  125. 

Fob  Cases  mo-n  OrnEs  States, 

See  25  Cent.  Dig.  Guard,  as  W.  |  7. 
See,  also,  21  Cyc.  p.  20. 

I  7.  Estoppel  to  deny  ■HardiansUp. 

[a]  (App.iBn) 

The  execntion  of  a  guardian's  bond  by 
tbe  hnsband  of  an  infant  ward  estops  him  from 
denying  that  he  was  her  legal  guardian.— State 
ez  reL  Haines  v.  Farrisb,  1  Ind.  App.  441.  27 

N.  E.  652. 

Fob  Cases  fbou  Othbb  States, 

See  25  Cert.  Dig.  Guard.  &  W.  |  & 
See,  also,  21  C^.  p.  2a 


n.  AFPOmWEllT.  QUAIJFIOATION, 
Ain>  TENUBE  OF  GUABDIAX. 

Sktoppel  to  dispute  authority  of  court  to  malce 
aivointmen^  see  Estoppel,  |  91. 

Foreign  appointment,  see  post,  g  166. 


Liability  of  clork  o£  court  on  official  bond  for 
loss  of  estate  caused  by  illegal  iasue  of  let- 
ters of  guardianship,  seti  Clebks  of  Coubtb, 
I  74. 

Termination  of  guardianship  pending  action  by 
or  against,  see  post,  S  128. 

{  8.  Jnrisdletion  of  eouts. 

[a]  (Snp.  1869) 

Under  Rev.  St.  1824,  p.  314,  the  equity 
side  of  the  circuit  court  had  complete  original 
jurisdiction  of  the  relation  of  guardian  and 
ward.  By  Acts  1825,  p.  55,  the  act  of  1824 
was  BO  amended  that  the  associate  judges 
should  constitute  a  court  of  probate  to  hear 
and  determine  all  matters  in  relation  to  the  es- 
tates of  deceased  persons.  In  1826  it  was  en- 
acted that  in  the  appointment  of  a  guardian  it 
should  not  be  lawful  for  a  circuit  court  or  a 
probate  court  to  appoint  as  a  guardian  the  ad- 
ministrator or  executor  of  an  estate  in  which 
the  ward  was  interested.  Held,  that  the  pro- 
bate court  had  jurisdiction  to  appoint  guard- 
ians for  infants.- Dequindre  v.  Williams,  31 
Ind.  444. 

[b]  (Sop.  im) 

A  guardian  may  be  appointed  for  minors 
having  real  estate  in  the  county  where  the  real 
estate  lies,  though  the  minors  may  be  nonres- 
idents.—Maxwell  T.  Campbell,  45  Ind.  360. 

[c]  (Snp.  1881) 

Under  the  statute  authorizing  the  court 
of  common  pleas  to  appoint  guardians  for  min- 
ors resident  in  the  county,  that  court  has  no 
authority  to  appoint  a  guardian  of  the  "un- 
known heirs  of  A."  Such  appointment  is  void, 
and  sales  by  such  guardian  will  pass  no  title. 
^State  ex  rel  Ross  v.  McLaughlin,  77  Ind. 
335. 

In  a  proceeding  to  appoint  a  guardian, 
the  infancy  of  the  ward  is  a  jurisdictional  fact 
to  be  ascertained  by  the  court. — Id. 

Fob  Cases  fbou  Otuer  States, 

See  25  Cent.  Dig.  Guard,  ft  W.  fS  %  13- 
IS. 

See,  also,  21  Cyc.  pp.  23-26. 

t  10.  Persons  who  maj  be  appointed. 

[a]    (Snp.  1862) 

A  married  woman  sbonld  not  be  apitointed 
a  guardian,  unless  It  be  made  to  appear  that 
her  husband  consents  thereto  and  that  be  is 
also  a  suitable  person  to  act  as  such. — Ex  parte 
Maxwell,  19  Ind.  88. 

Fob  Cases  fsou  OrnBB  States, 

Beb  25  Cbht.  Dig.  Guard,  ft  W.  SS  23-33. 
See,  also,  19  Cyc  pp.  1250,  21  Cyc.  pp. 
32-38. 

I  13.  Prooeedincr  for  Jndlolal  appoint- 
ment. 
Ca]    (Snp.  ISIS) 
The  informal  appointment  of  a  guardian 
cannot  be  assigned  for  error.— Flndley  r.  Bu- 
chanan. 1  Blackf.  12. 
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tb]   (Sop.  18«) 

The  requirement  in  the  statute  that,  before 
any  one  shall  be  appointed  guardian,  he  shall 
file  a  statement  of  the  ward's  estate,  is  direc- 
tory only,  and  failure  to  file  such  statement 
will  not  of  itself  render  an  appointment  Toid. 
-Lee  T.  Ice,  22  Ind.  S84. 

[C]    (Sap.  ISSl) 

Where  it  affirmatively  appears  that  the 
court,  in  uppoiuting  a  suarclian,  bad  not  before 
it  the  means  of  ascertaining  the  heirs  for  ■n  hoiu 
the  gnarilian  was  to  be  appointed,  their  age, 
etc.,  such  appointment  will  be  held  void. — 
State  ex  rel  Ross  t.  McLaughlin,  77  Ind.  335. 

[d]    (Sup.  1894) 

In  a  proceeding  for  the  appointment  of 
a  guardian  of  an  infant.  Rorvicc  of  process  on 
her  parents  will  give  jurisdiction  of  her  person, 
without  service  on  her. — Board  of  Cliildren's 
Guardians  of  Marion  County  r.  Shuller,  130 
Ind.  2(J8.  34  N.  E.  OCii,  31  L.  R.  A.  740. 

Fob  Gases  from  Other  States, 

See  25  Cent.  Dig.  Guard.  &  W.  40-S2. 
See,  also,  21  Cyc.  pp.  38-4.1. 

{15.  Bond. 

Disqualification  of  guardian,  see  pot^t,  %  24. 
Estoppel  by  recitals  in  bond,  see  Kktopfel,  § 
22, 

T.ip.bilitics  on  bonds,  see  post,  173-382. 
Special  bond  for  sale  of  property  under  order 
of  court,  see  post,  {  02. 

[a]    (Snp.  1864) 

It  is  the  duty  of  the  court  of  common 
pleas  to  rettuire  a  guardian  to  execute  an  addi- 
tional bond,  if  the  first  bond  given  by  him  was 
in  a  sum  too  small  to  cover  the  assets  in  his 
hands,  or  to  remove  him. — Potter  t.  State  ex 
rel.  Thompson,  23  Ind.  ^.V). 

Fob  Cases  fboh  Otueb  States, 

8KB  25  Cent.  Did.  Guard.  &  W.  {g  56-64. 
See,  also,  21  Cyc.  pp.  45-48;  note,  33  L. 
R.  A.  759. 

1 17.  Operation  and  effect  of  appoint- 
ment. 

[a]  (Snp.  1S55) 

Where  one  was  appointed  "guardian  of  N. 
C,  infant  and  minor  heir  of  J.  C,"  under  the 
act  of  1838,  and  the  ward,  before  arriving  at 
majority,  became  insane ;  and  the  same  guard- 
ion  continued  to  act  as  such,  styling  himself 
"guardian  of  N.  C,  an  idiot,"  and  was  so  re- 
garded by  the  probate  court,  which  had  ap< 
pointed  him  guardian,  it  was  held  that  the 
guardian's  trust  expired  with  the  minority  of 
the  ward,  and  that  all  his  subsequent  acts  as 
guardiao  were  illegal.— Coon  t.  Code,  6  Ind. 
268. 

[b]  (Snp.  1868) 

An  inquiry  as  to  whether  iofonts  were  at 
tlie  time  of  appointment  of  their  guardian  resi- 


dents of  this  or  another  state  could  not  be  rais- 
ed collaterally.— Dequindre  v.  Williams,  31  Ind. 
444. 

Where  a  guardian,  who  has  received  his 
appointment  from  a  court  of  superior  jurisdic- 
tion having  authority  to  make  such  appointment 
and  jurisdiction  of  guardians'  petitions  to  sell 
lands,  but  wittiout  jurisdiction  to  make  the  par- 
ticular appointment,  sells  land  of  his  ward  un- 
der an  order  of  such  court  to  one  who  purchas- 
es and  pays  for  the  land,  relying  in  good  faith 
on  such  order,  the  purchaser  will  be  protected 
in  the  title  so  acquired,  if  the  guardian  applies 
the  proceeds  properly.— Id. 

[c]  (Snp.  1880) 
An  assignee  from  the  mother  of  a  judg- 
ment against  the  putative  father  of  a  bastard 
child  cannot  collaterally  attack  an  order  ap- 
pointing a  guardian  for  such  child  and  remov- 
ing it  from  the  custody  of  its  mother,  in  &  suit 
by  such  guardian  for  the  possession  of  money 
paid  into  court  by  the  father  upon  such  jndg- 
raent. — Heritage  v.  Hedges,  72  Ind.  247, 

Fob  Cases  from  Other  States, 

See  25  Ce^it.  Dig.  Guard.  &  W.  |{  66-70. 
See,  also,  21  Cyc.  p.  49. 

§  18.  Revocation  of  appointment. 

Effect  of  termination  of  guardianship  on  pend- 
ing action,  see  post,  8  128. 

[a]    (Snp.  1669) 

Tlie  court  of  common  pleas  cannot  revoke 
letters  of  guardianship  in  vacation. — Lunger  v. 
State  ex  rel.  Ilathawaj'.  12  Ind.  483. 

For  Cases  fbou  Otheb  States. 

See  25  Cent.  Dig.  Guard.  &  W.  i  71; 

13  Cent.  Dig.  Courts,  |  269. 
See,  also,  21  Cyc.  p.  tSO. 

S  20.  Majority  of  wavd. 

[a]  (Sap.  1855) 

The  fact  that,  though  the  probate  court  ap- 
pointed a  person  as  guardian  on  account  (as 
was  alleged  in  the  order  of  appointment)  of  the 
infancy  of  bis  ward,  yet  that  it  alwaj's  regard- 
ed bim  as  guardian  of  an  idiot,  is  a  circum* 
stauce  of  no  weight  in  determining  the  validity 
of  acts  done  by  bim  after  the  arrival  of  the 
ward  at  full  age.— Coon  v.  Cook,  6  Ind.  268. 

A  guardian  appointed  by  the  probate  court, 
on  account  of  the  infancy  of  bis  ward,  cannot, 
after  the  arrival  of  the  ward  at  full  age,  con- 
tinue  under  such  appointment  to  act  as  guard- 
ian tiy  reason  of  the  insanity  of  such  ward. 
—Id. 

[b]  (Snp.  1883) 

In  general  guardianship  of  an  infant  ter- 
minates when  the  ward  attains  the  age  of  21 
years.— Jones  v.  Jones.  91  Ind.  378. 

For  Cases  from  Other  States, 
See,  also,  21  Cyc.  p.  50. 


TUa  Dicast  Is  eonpilad  om  the  K«7-lf  amber  STSteM.  For  OKplautiim^aoe  pace  IlL 

Digitized  by  VjOOgIC 


§  31       |IIiid.DlK.-P«ge3SU       aUABDIAN  AND  WARD.  IL 


1 21.  JEwniase  of  war4* 
M  (Smp.  1873) 
Under  Daris*  Ber.  St  Snpp.  1870,  p.  288, 
invridiiig  that  the  marriage  of  a  female  waid 
to  a  petson  of  fall  age  puts  an  end  to  the 
guardianship  and  authorizes  the  giiardlan  to  ac- 
coant,  the  marriage  puts  an  end  to  the  guard- 
ianship and  requires  tbe  guardian  to  account.— 
KidweU  t.  State  ex  lel.  Boyden,  43  Ind.  27. 

[b]  (Sap.  1874) 

An  infant  female  when  married  to  a  man 
of  foil  age  can  have  no  guardian,  and  »he  may 
receive  her  estate  from  her  guardian,  and  may 
also  receive  her  distributive  share  of  her  fa- 
ther's estate,  with  the  assent  of  her  husband.— 
SUte  ex  Tel.  Wade  t.  Joest,  46  Ind.  2S3 ;  State 
ex  rel.  Ilutson  t.  Same,  Id.  236. 

[c]  (Sup.  1S74) 

A  married  woman,  though  an  infant,  can- 
not have  a  general  guardian  of  her  person  and 
property,  if  her  husband  be  of  lawful  age.— 
Ex  parte  Post,  47  Ind.  142. 

[d]  (flap.  1380) 

The  fiduciary  relati<m  of  a  guardian  ceases 
upon  the  marriage  ot  his  ward,  and  the  maturi- 
ty of  her  claim  for  a  settlement  following  such 
marriage ;  and  tbe  guardian  is  thereafter  mere- 
ly a  debtor  for  the  balance  remaining  in  his 
hands  not  previously  accoanted  for. — Spicer  v. 
Hockman,  72  Ind.  120. 

[e]  (App.  ISftl) 

niiere  a  female  ward  marries,  the  lldadary 
relation  ceases,  and  her  guardian  becomes  her 
debtor  for  the  balance  in  bis  hands  not  pre- 
riously  accounted  for.— State  ex  rel.  Haines  r. 
Pirrish.  27  N.  B.  652,  1  Ind.  App.  441. 

The  marriage  ai  a  female  ward  to  a  man 
of  full  age  terminatea  the  guardianship,  and 
the  guardian  must  then  account.— Id. 

[t]  (Snp.  1896) 
Rev.  St.  1894.  $  2C00  (Rev.  St  1881,  $ 
2526),  providing  that  the  marriage  of  any  fe- 
male ward  to  a  "person  of  full  age"  shall  op- 
erate as  a  legal  discharge  of  the  guardianship, 
iwreasarily  implies  that,  if  the  husband  is  a 
minor,  the  marriage  shall  not  discharge  the 
enardianshi  p.— Decker  v.  Fessler,  146  Ind.  16, 
44  N.  E.  657. 

Under  Rev.  St  1804,  %  2673  (Rev.  St  1881, 
I  ^12),  providing  that  the  court  having  pro- 
bate jurisdiction  in  each  county  shall  appoint 
Snardians  of  minors  resident  In  such  county,  or 
bsTing  estate  therein,  tbe  circuit  court  has  ju- 
ri^ietion  to  appoint  a  guardian  for  tbe  estate 
of  I  female  minor  having  a  husband  who  Is  also 
a  mioor. — Id, 

Fob  Cases  fbom  Other  States, 

See  ^  Cent.  Dig.  Guard.  &  W.  S  73. 
See,  also,  21  Gyc  p.  51. 

SS3.  ^Tff't"***"*  and  dlaebaTce. 

Of  fnardlan  of  baMtual  drunkard,  see  DittmK- 

AKD9,  S  2. 


Fob  Cases  fboic  Otheb  Statbb, 

See  25  Cent.  Dig.  Guard,  ft  W.  |  77. 
See,  also,  21  Cyc.  p.  52. 

S  24.  Dlsanaliflcatiim. 

[a]  (Sop.  im) 

upon  the  marriage  of  a  female  guardian, 
it  is  not  necessary  that  her  husband  should  file 
in  court  his  written  consent  to  her  continua- 
tion as  such  guardian^Hardin  t.  Helton,  00 
Ind.  319. 

For  Cases  fbom  Other  States, 

See  25  Cent.  Dig.  Guard.  &  W,  H  78-85. 
See,  also,  21  Cyc.  p.  53. 

S  25.  RemonL 

Appealabllitj'  of  order  at,  see  Appeax.  and  Eb- 
BOB,  S  77. 

R«moval  as  condition  precedent  to  action  on 
bond,  see  post,  S  182. 

[a]  The  probate  court  cannot  remove  a  guard- 
ian, except  in  cases  relating  to  the  faithful  per- 
formance of  his  trust,  or  to  the  sufficiency  of 
the  security  given  by  him.-r<1841)  Morgan  r. 
Anderson,  6  Blackf.  503;  (1844)  Pickens  v. 
Clayton,  7  Blackf.  321. 

[b]  (Snp.lS4) 

A  large  discretion  Is  necessarily  left  to  the 
courts  having  original  jurisdiction  of  remov- 
ing guardians  for  a  breach  of  their  duties,  and 
their  decision  will  not  be  interfered  with  unless 
their  discretion  has  been  grossly  abused.— Young 
v.  Young,  6  Ind.  513. 

[o]  A  guardian  appointed  by  the  court  while 
the  minor  is  under  14  is  not  necessarily  re- 
moved at  the  iustauce  of  such  minor  when  he 
attains  that  age.  He  can  only  be  removed  for 
good  cause  shown.  Five  days'  notice  must  be 
given,  and  any  action  of  the  court  removing  the 
guardian  without  notice  or  appearance  is  a  nul- 
lity.—(1856)  Dibble  v.  Dibble,  8  Ind.  307 ;  (1857) 
9  Ind.  161. 

[d]    (Sap.  18S9) 

Ths  failure  of  a  guardian  to  make  his  in- 
ventory at  the  proper  time,  though  he  after- 
wards makes  it  before  his  removal  is  asked,  to- 
gether with  his  neglect  to  account  for  inter- 
est, may  be  cause  for  bis  removal.— Barnes  v. 
Powers,  12  Ind.  341. 

M  (Sap-  1S6S) 
A  judge  of  tbe  common  pleas  baa  no  au- 
thority to  bear  and  determine  during  vacation 
an  application  to  revoke  letters  of  goardian- 
ship.— Longer  t<  State  ex  rel.  Hathaway,  12 
Ind.  483. 

m    (Sup.  18G9) 

Under  2  Rev.  St  {  11,  p.  325,  authorizing 
the  removal  of  a  guardian  who  baa  left  tbe 
county,  a  guardian  who  removes  from  the  state 
becomes  liable  to  be  removed  from  his  office.— 
Nettleton  v.  State,  13  Ind.  159. 
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Is]  (Sup.  1861) 
Where  application  is  made  for  the  removal 
of  a  goardien,  and  he  appears  in  court,  and 
takes  no  exception  to  the  order  for  bis  removal, 
the  judgment  will  be  affirmed  on  appeal.— My- 
ers T.  PearBolI,  17  Ind.  405. 

[b]  (8119.1864) 

Where  a  guardian  Is  appointed  by  the  clerk 
in  vacation,  the  court,  at  its  next  term,  with- 
out notice,  may  remove  him  and  appoint  anoth- 
er; but  a  guardian  appointed  by  the  court  in 
term,  or .  by  the  clerk  In  vacation,  and  after- 
wards approved  by  the  court,  cannot  be  removed 
by  the  court  without  notice.— Lee  t.  Ice,  22 
Ind.  384. 

[i]  (8ap.inO) 
The  failure  of  a  guardian  to  give  a  bond 
sufficient  to  secure  to  bis  ward,  when  the  peri- 
od of  his  wardship  shall  terminate,  the  amount 
of  a  pension  coming  to  the  ward  from  the  gov- 
ernmoit,  Is  a  anffident  cause  for  the  removal  of 
the  guardian,  without  regard  to  the  fact  that 
the  amount  of  the  pension  may  be  needed  for 
the  maintenance  and  education  of  the  ward. — 
West  T.  Forsythe,  34  Ind.  41& 

0]     (Swp.  1874) 

Oc  the  trial  of  a  proceeding  to  remove  a 
guardian  for  failure  to  file,  within  three  months 
after  his  appointment,  an  inventory,  verified  by 
oath,  of  the  real  and  personal  estate  of  his 
ward,  the  clerk  testified  that  no  inventory  had 
been  found  among  the  papers,  and  that  it  was 
not  his  habit  to  make  a  record  of  the  filing  of 
such  inventories,  but  merely  to  mark  them  filed. 
Held  that  in  the  absence  of  evidence  showing  af- 
firmatively that  such  inventory  had  i>een  filed, 
this  sufficiently  showed  that  none  had  been  filed. 
— Kimmel  t.  Kimmel,  48  Ind.  203. 

[k]     ^Sup.  1ST6) 

A  complaint.  In  an  action  by  a  minor 
against  his  guardian,  asked  the  court  to  dis- 
charge and  remove  the  guardian,  and  did  not 
allege  that  he  had  any  specific  money  in  his 
hands;  and  the  court  found  that  It  would  be 
for  the  interest  of  the  ward  to  have  the  guard- 
ian removed.  Held,  that  the  court  could  not  or- 
der the  guardian  to  immediately  pay  Into  court 
any  assets  in  bis  bands.— Hancock  T.  Heaton, 
53  Ind.  111. 

[I]  (Snp.  1881) 
A  guardian  should  not  be  removed  on  the 
sole  ground  that  he  has  failed  to  furnish  suit- 
able homes  for  his  wards,  where  he  has  done  as 
well  ns  he  could  in  that  regard  under  the  cir- 
cumstances.—Rooker  v.  Wise,  75  Ind.  300. 

[m]    (Snp.  1882) 

A  guardian's  failure  to  keep  proper  and 
separate  accounts  for  each  ward,  because  of 
ignorance  and  illiteracy,  is  sufiicient  ground  for 
removal.— Wood  v.  Black,  84  Ind.  279. 

Rev.  St  1881,  8  2521,  providing  that  "it 
shall  be  the  duty  of  every  guardian  to  file  an 


inventory,"  is  Imperative,  and  a  person 
lecting  so  to  do  should  be  removed. — Id. 

[n]  (Snp.  18E2) 
An  order  for  the  removal  of  a  gnardian, 
the  original  entry  of  which  was  read  in  evi* 
dence  without  objection,  will  be  presumed  to 
have  been  made  before  suit  brought,  where  the 
date  of  the  order  is  not  shown  in  the  bill  of  ex- 
ceptions on  appeal  from  a  judgment  rendered  in 
a  suit  on  the  guardian's  bond.— Moody  t>  State 
ex  rel.  Barton,  84  Ind.  433. 

[o]     (Sap.  1S84) 

The  Supreme  Court  will  not  Interfere  In 
the  matter  of  removing  or  refnsing  to  remove  a 
guardian,  unless  it  appears  that  the  trial  conrt 
has  abused  its  discretion  in  regard  thereto. — 
Johnson  v.  Metzger,  95  Ind.  307. 

A  guardian  will  not  be  removed  for  fail- 
ure to  file  an  inventory  within  three  montlis 
from  his  appointment,  as  required  by  Rev.  St. 
1881,  i  2521,  if  no  personalty  had  come  to  bis 
bands,  or  rents  from  the  realty  which  had  been 
leased  under  order  of  the  court.- Id. 

[p]     (Snp.  1888) 

A  guardian  Is  personally  liable  for  the  costs 
of  the  proceeding  for  his  removal.— Bembamer 
V.  Miller,  114  Ind.  501,  17  N.  E-  115. 

Rev.  St.  1881,  S  2524.  providing  that  guard- 
ians may  be  removed  for  any  cause  whi<^,  in 
the  opinioh  of  the  courts  of  probate  jurisdic- 
tion, or  the  judges  thereof  in  vacation,  renders 
it  for  the  interest  of  the  ward  that  the  gnard- 
ian shall  he  removed,  gives  a  large  discretion 
to  such  courts,  and  their  act  in  this  respect 
will  not  be  disturbed  unless  that  discretion  is 
abused. — Id. 

Id]    (App.  1902)  * 

Bums'  Rev.  St.  1001,  S  provides  that 

the  court  by  whom  any  guardian  has  been  ap- 
pointed may  remove  such  guardian,  on  applica- 
tion of  his  ward,  for  habitual  drunkenness,  neg- 
lect of  his  duties,  incompetency,  fraudulent  con- 
duct, removal  from  the  state,  "or  any  other 
cause  Ti'hich,  in  the  opinion  of  said  court,  ren- 
ders it  for  the  interest  of  the  ward  that  such 
guardian  shall  be  removed."  An  application  by 
a  ward  stated  the  manner  in  which  the  guard- 
ion  had  acted  detrimental  to  the  estate,  and  he 
demurred,  and  on  an  overruling  of  the  demurrer 
refused  to  answer.  Held,  that  his  removal  was 
proper.— Voliva  T.  Moffit,  65  N.  B.  754,  30  Ind. 
App.  225. 

[r]  (Snp.  1906) 
Where  a  gnardian  of  a  minor  whose  par- 
ents are  dead  Is  not  a  fit  -person  to  have  the 
Gwtody  of  the  minor,  the  proper  remedy  is  by 
the  removal  of  the*  gnardian  on  petition  of  the 
ward  or  any  person  in  bla  behalf,  as  expressly 
authorized  by  Bnms*  Ann.  St  1901,  f  2688.— 
Cottrell  V.  Booth,  76  N.  R  540,  166  Ind.  400. 

Foe  Cases  feom  Otheb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  H  7&-08. 

See,  also,  21  Cyc.  pp.  53-^1. 
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{26.  I>eaik  of  Kwdl*^. 

[a]    (Sap.  18S8) 

Ad  infaot,  after  his  Koardian'a  death,  has 
a  right  to  compel  a  Bettlemeot  of  his  accooats, 
as  if  he  were  of  age;  the  guardiao's  trust  bein; 
persooal,  and  terminatins  at  his  death. — Peclc  t. 
Braman,  2  Blaclcf.  141. 

Fob  Cases  froh  Othu  States, 

See  25  Gekt.  Dio.  Onaid.  &  W.  {  75. 
Se^  also,  21  Cf  c.  p.  51. 


m.  CVSTODT  AMD  OABB  OF  WARD'S 
PEBSOK  AMD  ESTATE. 

Actions  by  or  against  gnardiaas,  see  post,  K 
117-135. 

Afieement  by  guardian  to  pay  board  as  within 
statute  of  frauds,  see  Fbauds,  Statute  of, 
I  16w 

Agreemeot  by  guardian  to  pay.  taxes  on  ward's 
estate  as  wtthln  statute  of  frauds,  see 
Fbacds,  Statute  of,  |  16. 

Apprenticing  minor  ward,  see  Appbertices,  |S 
8.  19. 

Autliority  to  accept  claim  in  favor  of  estate  in 

payment  of  legacy  to  ward,  see  Executobb 

AND  Aduinisibatobb,  |  304. 
Consent  of  guardian  to  adoption  .of  ward,  see 

adoption,  I  7. 
Custody  and  care  of  funds  by  clerics  of  courts, 

see  Deposits  in  Goubt,  |  8. 
CnBtody  and  control  of  child,  see  Fabent  anA 

Cbild.  S  2. 
Estoppri  of  guardian  to  daim  services  of  ward, 

see  Estoppel,  |  90. 
Existence  of  other  remedy  as  affecting  halwas 

corpus  to  determine  right  to  custody  of  ward, 

see  Habeas  Cobpus,  |  3. 
Foreign  and  ancillary  administration,  see  post, 

i  168. 

Form  and  requisites  of  petition  to  obtain  cus- 
tody of  ward,  see  Habeas  Cobpits,  i  53. 

Functions  and  acts  covered  by  bond,  see  post, 
1 175. 

liability  of  clerk  of  court  on  official  bond  for 

funds  of  estate  in  his  custody,  see  Clbbks 

OP  Courts,  {  74. 
Payment  of  trust  fund  for  conveyance  to  guard- 

isB,  as  creating  resulting  trust,  see  Tbusts, 

184. 

FossessioD  of  guardian  of  infant  married  wo- 
man  as  possession  of  husband,  see  Husband 
ASD  Wife,  {  10. 

Beceipts  given  by  guardian  as  contracts  in 
writing  within  statutes  of  limitationa,  see  Lim- 
itation of  Actions,  §  25. 

Betum  to  writ  of  bat>eaa  corpus  to  determine 
right  to  custody  of  ward,  see  Habeas  Cob- 
PC8,  S  77. 

Bight  of  guardian  to  appoiotment  as  adminis- 
trator in  place  of  ward,  see  Executors  and 
Admimstbatorb,  S  17. 

Right  of  guardian  to  assign  dower,  see  Dower, 
168. 


Right  of  guardian  to  share  of  rental  value  of 
quarantine  property,  see  Executobs  and  Ad* 

IflNISTBATOBS,  {  175. 

Bigfat  to  procure  custody  of  ward  by  habeas 
corpus,  see  Habeas  Corpus,  S  25. 

Right  to  receive  legacy  payable  to  ward,  sea 
Executors  and  Administbatobs,  §  301. 

Scope  of  inquiry  on  habeas  corpus  to  determine 
right  to  custody  of  ward,  see  Habeas  Cob- 
pus,  I  80. 

S  20.  CsatodT  and  ooHtrol  of  pavsoa. 

[s]  (8np.U46) 

A  petition  which  was  sworn  to,  for  a  writ 
of  habeas  corpus,  stated  that  the  petitioner 
was  the  guardiao,  etc.,  of  a  certain  Infant; 
that  the  infant  was  the  daughter  of  one  A.,  de- 
ceased, and  his  wife,  Abigail,  who  had,  after 
her  said  husband's  death,  married  Lorenzo  D. 
Hovey;  that  the  infant  was  by  said  Lorenzo 
and  wife  illegally  restrained  of  her  liberty,  and 
detained  from  the  custody  of  the  petitioner. 
The  petition  prayed  that  the  writ  he  dirnited  to 
said  Lorenzo  and  wife,  commanding  them  to 
have  the  infant  before  the  court,  etc  The  writ 
was  granted  accordingly.  Held,  that  the  act  of 
1845,  entitled  "An  act  for  the  relief  of  Abi- 
gail C.  Hovey  and  Lorenxo  D.  Hovey  of  Car- 
roll county,"  supposing  It  to  be  a  public  act  (it 
not  having  been  pleaded)  and  to  be  constitu- 
tional, of  which  no  oplai<m  was  given,  could  not 
benefit  the  defendants  In  this  proceeding;  they 
not  having  shown  that  they  had  given  the  se- 
curity required  by  that  act.— Hovey  t.  Morris, 
7  Blackf.  559. 

n>]  (Snp.1861) 
A.,  tlie  grandfather  of  certain  children 
under  14  years  named  in  the  petition,  whose 
parents  were  dead,  was  duly  appointed  guard- 
Ian.  The  children,  since  their  father's  death, 
have  continued  to  live  with  their  stepmother, 
the  appellee,  whose  character  is  unexception- 
able, and  who  has  taken  good  care  of  them.  A. 
and  his  wife  are  fit  persons  to  have  the  care  of 
the  children,  and  wdl  able  to  support  them. 
The  children  wish  to  remain  with  the  appellee. 
Held,  that  the  guardian  was  entitled  to  their 
custody.— Bounell  v.  Berryhill,  2  Ind.  613. 

Cc]    (Sap.  1872) 

In  proceedings  by  a  mother  to  recover  the 
custody  of  her  child  from  the  guardian,  evi- 
dence was  proper  to  inform  the  court  how  the 
child  liad  been  treated  by  the  guardian,  and 
by  those  in  whose  custody  he  had  placed  her, 
and  how  she  would  probably  be  treated  if  the 
petitioner  received  the  child  in  her  charge.— 
Garner  v.  Gordon,  41  Ind.  92. 

Oo  a  petition  by  a  mother  against  the 
guardian  for  the  custody  of  her  children,  it  is 
error  for  the  court,  pending  an  appeal  from  a 
finding  in  favor  of  petitioner,  to  change  the 
custody  of  the  children;  all  proceedings  being 
stayed  on  the  perfecting  of  the  appeal.— Id. 
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Where  the  question  as  to  cuBtody  is  be- 
tween the  mother  of  female  children  and  their 
goardian,  the  vlaheB  of  the  parties  siiottld  not 
c>ontrol,  but  tlie  beat  interest  of  the  children 
should  be  considered.— Id. 

[d]  (Sup.  1878} 

Upon  an  application  by  J.,  the  guardian  o£ 

D.  ,  an  illegitimate  orphan  child,  for  a  hatx^as 
corpus  to  obtain  her  custody  from  E.,  an  an- 
swer by  E.  that,  mote  than  four  years  previous- 
ly, and  when  D.  was  4  years  old,  D.'a  mother 
had  transferred  the  care  and  custody  of  D.  to 

E.  until  D.  sliould  be  21  years  old;  that  D.'s 
father  was  unkuowu;  that  E.  had  ample  means 
to  support  and  educate  D.;  that  D.  had  become 
attached  to  E.  and  his  wife;  and  that  J.  was  il- 
literate and  could  not  read  or  write,— held  not 
to  show  that  E.  was  entitled  to  the  custody  of 
D.,  as  against  her  guardian.— Johna  v.  Emmert, 
U3  iQd.  533. 

[e]  (9np.  1S8T) 

llev.  St.  §  251S,  relatins  to  the  appoint- 
mi-nt  of  statutory  guardians,  provides  "livery 
f^uiirdian,  so  appointed,  shall  have  the  custody 
and  tuition  of  such  minor,  and  the  management 
of  such  minor's  estate,  during  minority,  unless 
sooner  removed  or  discharged  from  such  trust: 
provided,  that  the  father  of  such  minor,  or,  if 
tlicre  be  no  father,  the  mother,  if  suitable  per- 
sons, respectively,  shall  have  the  custody  of  the 
person  and  the  control  of  the  education  of  such 
minor."  Held,  that  to  render  this  section  con- 
clusive, as  against  the  father's  right  to  the  cus- 
tody of  his  child,  it  must  appear  in  some  way 
that  he  was  in  court  in  such  manner  that  the 
court,  in  appointing  the  guardian,  must  have 
passed  upon  the  question  of  his  fitness  to  have 
such  custody.— Broolte  v.  Logan.  112  Ind,  183, 
13  N.  E.  R6».  2  Am.  St.  Rep.  177. 

[f]  (Sap.  1902) 

Bums'  Rev.  St.  1001,  §  2GS2,  providing 
that,  where  a  minor  has  no  father  nor  mother 
living,  the  guardian  is  entitled  to  the  minor's 
custody,  is  mandatorj',  and  the  wishes  of  the 
ward  as  to  who  ^all  have  custody  of  her  are 
not  controlling.— Palin  t.  Voiiva,  63  N.  E.  760, 
158  Ind.  380. 

[g]  (Sup.  1906) 

The  appointment  of  a  legal  guardian  for 
a  minor  child  is  ineffectual  to  depiire  the  father 
of  the  child  of  his  right  to  its  custody.— Gil- 
more  V.  Kitson,  165  Ind.  402,  74  N.  E.  1083. 

th|    (Sap.  IdOtil 

i:nder  Htti-us'  Ann.  St.  11>01,  §  2liS2.  de- 
clarins  that  every  guardian  shall  hove  the 
<usto<ly  of  the  minor  ward,  except  that  the 
father  or  mother,  if  suttahlc.  shall  have  the 
custody  of  the  minor's  person,  and  section  2(>4S. 
authorizing  the  removal  of  a  guardian  where 
it  is  for  the  best  interest  of  the  minor,  a  guanl- 
ian  of  a  minor  whose  parents  are  dead  is  enti- 
tled to  the  child's  custody  as  an  incident  of 
the  office  of  guardian. — Cottroll  t.  Booth,  76  N. 
K.  TAG.  166  Ind.  469. 


Fob  Cases  fbou  Othee  States, 

See  25  Cent.  Dig.  Gaard.  &  W.  fl  lOd- 
115. 

See,  also.  21  Cyc.  pp.  63-^;  note.  58  L. 
R.  A.  931. 

$  30.  Support  and  edvoatloa. 

[a]  (Smp.lS48) 

In  an  action  against  a  guardian  upon  his 
individual  nndertaking  to  pay  the  tward  of  his 
wards,  pleas  that  he  had  no  assets  of  bis  wards, 
and  that  he  was  not  guardian  when  the  board 
was  furnished  are  bad  on  demurrer.— Clark  v. 
easier,  1  Ind.  243,  Smith,  150. 

[b]  {Hnv.  isei] 

If  a  ward  be  physically  unable  to  earn  bis 
own  support,  or  cannot  do  it  without  encroach- 
ing ui>on  the  time  necessary  for  acquiring  ja 
good  English  education,  the  guardian  may  and 
should  use  the  principal  of  his  ward's  propert.v 
for  the  expenses  of  support  and  education.— 
State  ex  rel.  Druliner  r.  Clark,  16  Ind.  97,  102. 

[c]  (Sup.  1880} 

A  miardian  and  hts  sureties  are  entitled 
to  the  amount,  with  interest,  of  a  debt  law- 
fully contracted  by  him  as  auch  guardian  for 
the  maintenance  and  education  of  the  ward,  and 
which  has  been  personally  released  to  him  by 
the  creditor  withont  his  having  paid  the  same. 
— Kinsey  v.  State  ex  rcl.  Shirk,  71  Ind.  32. 

[d]  (Sup.  ISSl) 

If  children  possess  an  estate  and  their  fa- 
ther and  guardian  none,  and  both  children  and 
father  are  unable  to  work,  the  estate  of  the 
children  may  justly  be  applied  to  their  educa- 
tion and  maintenance. — Corl>aley  v.  State  ex 
rel.  Holmes,  81  Ind.  62. 

Whore  both  a  father  and  children  were  an- 
able  to  work,  and  the  children  had  an  estate, 
though  the  father  and  guardian  did  not  apply 
to  the  court  for  en  order  directing  the  use  of 
the  children's  money  for  their  education  and 
maintenance,  the  father  and  guardian  mi^t. 
when  sued  on  his  bond,  show  in  defense  a  just 
and  reasonable  application  of  the  money  of  the 
wards  to  that  purpose. — Id. 

Prima  facie  a  father  has  no  right  to  charge 
his  children  for  their  support  and  maintenance, 
and  it  is  for  him  to  show  why  such  prima  facie 
case  shall  not  prevail  against  him.— Id. 

[e]  (Sup.  1882) 

Where  the  guardian,  in  reporting  himself 
entitled  to  compensation  for  boarding  Ids  ward, 
concealed  the  fact  that  his  ward  was  not  only 
capable  of  supporting  himsptf.  but  was  in  fact 
rendering  him  sen'ices  of  great  value,  he  com- 
mitted a  wrong  which  fully  justified  the  ward 
in  invoking  the  assistance  of  the  court — Mar* 
quess  V.  La  Baw,  82  Ind.  550. 

[f]  A  guardian  cannot  have  credit  for  the  edu- 
cation and  nmiuteuance  of  his  ward,  unless  tbe 
latter  had  no  paront.s,  or  they  were  unwilling  to 
provide.— (Sup.  1HS.1)  State  ex  rel.  Dunham  r. 
Itoche,  01  Ind.  406;  (1884)  Id.,  04  Ind.  372. 
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Isl    (Ap».  1893) 

An  infant's  relative  cannot  recover  for 
its  snpfwrt  from  its  suardian,  thon^Ii  its  father 
.refused  to  sup|K)rt  it,  and  though  the  guardian 
had  estate  of  the  nard  which  he  failed  to  uae 
for  its  support,  unless  the  father's  failure  to 
support  it  was  brought  to  the  notice  of  the 
giiardiaD. — Turner  t.  FlasBt  6  Ind.  App.  503,  33 
N.  EL  1104. 

[b]  (APP.189S) 
Where  a  grturdtan  takes  his  ward  to  Htc 
with  him  M  a  member  of  his  family,  there  is 
no  implied  obligation  on  the  ward's  part  to  itsy 
for  board.— i>oaQ  v.  Dow,  H  luA.  App.  324,  STt 
N.  K.  TOO. 

[i]  (Apv.  1900) 
Where  a  person  furnishes  goods,  necessaries 
etc.,  to  a  ward,  at  the  instance  and  request  of 
the  gnardian,  a  judgment  therefor  should  not 
be  against  the  ward's  estate,  but  against  the 
guardian  iM>rsonally.— Ilall  t.  Ferguson,  57  N. 
EL  ir>a.  24  Ind.  App.  532, 

[J]  (App.  1803) 
The  father  of  a  minor  secured  the  services 
of  a  physician  for  the  minor,  of  which  the 
guardian  of  the  minor  had  no  knowledge,  and 
subsequently  the  physician  sought  to  settle  his 
elaim  with  the  father,  llie  minor  had  no  es- 
tate. Held,  in  an  action  by  the  physician 
against  the  guardian,  that  there  was  nutliiiig 
to  take  the  case  from  the  rule  that  the  father 
«'as  chargeable  with  the  care  and  mainteuance 
of  the  minor.— I..eaph  t.  Williams,  60  N.  E. 
172,  30  Ind.  App.  413. 

For  Cases  fbom  Other  States, 

See  25  Ce«t.  Dia.  Guard.  &  W.  §8  110- 
135. 

See,  also,  21  Cyc.  pp.  65-71. 

{31.  Servlees  and  eamlncs. 

Esttvpel  of  guardian  to  claim  services  of  ward, 
see  Estoppel,  8  UO. 

[ft]    <Sap.  IhcA) 

An  infant,  without  an  appointed  guardian 
or  :m  estate  of  inheritance,  living  in  the  family 
of  his  mother,  a  widow,  is  subject  to  her  con- 
trot  AS  his  natural  guardian,  and  she  has  a 
right  to  his  wages.— Ohio  &  M.  R.  Co.  v.  Tin- 
dall.  13  Ind.  360,  74  Am.  Dec.  259. 

[bl    (Sap.  IS61) 

(iiiiirdians  should  keep  their  wanls  em- 
ployed when  able  to  earn  their  own  fiupport,  ra- 
ther than  permit  them  to  consume  in  idleness 
the  principal  of  their  patrimony.— State  ex  rel. 
Drutiner  v.  Clark,  18  Ind.  97,  102. 

[e]  (8ap.lSSl) 
Where  the  ward  is  of  limited  fortune,  and 
Is  aole  to  earn  his  suM>ort,  it  is  the  guardian's 
duty  to  keep  him  so  emi^oyed,  rather  than  to 
allow  him  to  remain  In  idleness  or  expend  his 
limited  patrimony.- Brown  t.  Yaryan,  74  Ind. 
300. 


Id]    <8«p.  1882) 

A  guardian  who  receives  his  infant  ward 
into  his  family  cannot  appropriate  his  services 
and  at  the  same  time  charge  bim  for  board, — 
Marquess  v.  La  Baw,  82  Ind.  550. 

A  guardian  must  keep  his  ward  employed 
when  b^  is  of  suitable  age  and  capacity  in  or- 
der that  he  may  earn  his  support,  and  not  ex- 
haust bis  estate  in  his  maintenance. — Id, 

Fob  Casks  ieom  Otiieb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  St  13iV- 
141. 

See,  also,  21  Cyc.  pp.  71-73. 

g  32.  Appraisal  anil  inventorr  of  estate. 

Propei-ty  covered  by  bond  of  guardian,  see  post, 
S  174. 

Vested  ri;rht9  of  guardian,  see  Constitution- 
al IvAW,  8  92. 

For  Casks  fbom  Otheb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  8  102. 
See.  also,  21  Cyc.  p.  70. 

8  33.  Collection  of  auete. 

[a]    (Sap.  1878) 

A  guardian  is  liable  to  his  ward  for  ac- 
cepting from  an  administrator  or  other  party 
a  note  or  other  obligation  in  lieu  of  money 
coming  to  the  ward's  estate,  where  the  same 
proves  uncollectible.— Bescher  v.  State  ex  rel. 
llammann,  03  Ind.  302. 

[bj    (App.  1893) 
A   guardian  has  power  to  release  from 
liability  a  guarantor  of  a  note  taken  by  him- 
self, but  forming  a  part  of  his  ward's  estate.— 
Uitmar  v.  West,  7  lud.  App.  t;3",  35  N.  E.  47. 

[c]    (App.  1907) 

Where  one  is  appointed  guardian  of  a  mi- 
nor's entate,  who  at  the  time  of  assuming  the 
trust  is  iierstmally  indebted  to  the  estate,  the 
guardian  must  pay  the  debt,  separate  the 
amount  of  it  from  his  own  funds,  and  invest  it 
for  the  benefit  of  the  ward ;  and  his  failure  to 
so  invest  it  is  a  conversion  of  that  amount  of 
the  ward's  funds  to  his  own  use.— United  States 
Fidelity  &  Guaranty  Co.  v.  State  ex  rel.  Smith, 
40  Ind.  App.  136,  81  N.  E.  220. 

Fob  Cases  fbom  Otheb  States, 

See  25  Cext.  Dig.  Guard.  &  W.  81  143- 
101. 

See.  also,  21  Cyc.  pp.  70-81. 

8  35.  PossesRlon  and  nae  of  pvopertj. 

[a]  (Snp.  18G0) 
A  testator  made  his  children  residuary  le- 
gatees, to  whom  all  his  property  after  the  pay- 
ment of  debts  and  specific  legacies,  was  to 
pass  as  legatees,  not  as  heirs,  and  gave  bis 
executor  control  of  the  property  during  their 
minority.  HeM,  that  under  Rev.  St.  p.  280,  8 
137,  providing  that  where  the  deceased  shall 
die  intestate  the  surplus  remaining  after  th« 
payment  of  all  debts,  and  in  case  of  a  will  after 
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the  payment  of  all  debts  and  legacies,  shall  be 
distributed  to  the  legal  heirs  thereof  according 
to  the  law  of  descent  in  force  in  this  atate, 
does  not  apply  so  as  to  i)a8S  the  control  of  the 
property  to  the  guardian.— Branch  t.  Holcraft, 
14  Ind.  237. 

FoK  Cases  rsoic  Otiieb  States, 

See  20  Cert.  Dig.  Guard,  &  W.  H  162- 
167. 

See,  also,  21  Cyc.  pp.  70,  77. 

1 36.  Management  of  eitate. 

Fob  Cabes  fbom  Other  States, 

See  25  Cent.  Dig.  Guard.  &  W.  8S  108- 
171. 

See,  also,  21  Cyc.  pp.  78.  SI.  8^ 

I  37.  —  In  BttBcraL 

Ca]    (App.  1891) 

The  degree  of  care  and  prudence  required 
of  a  guardian  acting  without  fraud  in  the  af- 
fairs of  his  trust  is  not  higher  than  that  which 
an  ordinarily  prudent  man  exercises  in  hia 
own  aflFairs  of  a  like  nature.— Wainright  t. 
Barroughs,  27  N.  E.  591,  1  Ind.  App.  303. 

IV]  (App.lSK) 

A  guardian  must  manage  the  property  in 
his  hands  to  the  best  interest  of  his  ward, 
and  be  should,  if  possible,  make  the  income 
pay  the  expenses,  but  the  law  does  not  require 
tbat  he  shall  lieep  two  separate  aud  distinct 
funds,  or  separate  the  income  from  the  priu- 
clpal.— Rountree  v.  Pursell,  30  N.  E.  747,  11 
Ind.  App.  622. 

[c]  (App.  1908) 
Under  the  express  provisions  of  Bums* 
Ann.  St.  1901,  f  2685.  subd.  2,  it  is  the  duty  of 
a  guardian  to  manage  the  estate  for  the  best 
interest  of  bis  ward;  the  discharge  of  such 
duty  depending  laigely,  if  not  wholly,  on  the 
coodition  of  the  estate.— Alcon  v.  Koons,  42 
Ind.  App.  537,  82  N.  E.  02.  84  X.  E.  1104. 

Fob  Cases  frou  Othbb  States, 

See  25  Ceht.  Dig.  Guard.  &  W.  |  168. 

140.  Sale. 

Sales  onder  order  of  court,  see  post,  77-114. 

Fob  Cases  fbou  Other  States, 

See  25  Ceitt.  Dig.  Guard.  &  W.  K  172- 
101. 

See,  also,  21  Cyc.  pp.  82,  83. 

{41.  -~  In  seneraL 

M  (Snp.  1872) 
Where  a  father  has  procured  himself  to  be 
appointed  guardian  of  the  persons  and  estates 
of  bis  children,  a  sale  of  property  belonging 
to  such  estates,  if  proved  to  have  been  made 
for  the  benefit  of  the  father,  will  be  set  aside. 
—Lane  v.  Taylor,  40  Ind.  495. 

Fob  Cases  fbou  Otheb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  |  172. 


i  42.  ^—  Beal  property, 

[a]  (Snp.  1878) 

Where  a  person,  acting  as  the  guardian  of 
one  of  the  joint  owners  of  realty  and  as  the 
agent  of  another,  has  sold  such  realty,  accept- 
ing in  part  payment  an  obligation  held  by  the 
purchaser  against  him  individually,  the  fact 
that  a  contract  provided  that  such  obligation 
was  to  be  applied  as  a  nuyment  upon  the  par- 
chase  money  due  him  as  principal  does  not 
render  the  paj-meat  valid.— Bevis  T.  Ueflio,  63 
Ind.  120. 

Ah  against  the  ward,  the  sale  of  his  real 
estate  by  the  guardian,  the  note  of  the  pnr- 
chaser  being  accepted  in  part  payment,  is  not 
made  valid  by  the  facts  that  the  residue  of  the 
purchase  money  was  paid  in  cash,  and  th«> 
guardian  reported  the  sale  of  the  ward's  real 
estate  as  made  for  cash.— Id. 

A  sale  by  a  guardian  of  the  ward's  Isnd, 
taking  in  part  payment  the  individual  obliga- 
tion of  the  purchaser,  devests  the  ward  of  no 
rights  so  long  as  the  property  or  its  proceeds 
can  be  traced  and  identified  in  the  han^  of 
those  who  bare  full  knowledge  of  all  the  east- 
ing equities.— Id. 

[b]  (Sop.  1881) 

A  petition  for  partition  Is  not  bad  because 
it  alleges  that  defendants  claim  under  a  guard- 
ian's sale  made  withoat  the  order  or  approval  of 
the  court,  as  such  a  sale  cannot  devest  the 
ward's  title.— White  v.  Clawson.  79  Ind.  188. 

[c]  A  guardian  has  no  power  to  give  his  ward's 
lands  to  a  railroad  company  for  a  right  of  way. 
-(Sup.  1884)  Indiana,  B.  &  W.  R.  Co.  v.  Brit- 
tingham,  08  Ind.  294 ;  (1885y  Indiana,  B.  &  W. 
Ry.  Co.  T.  Alien,  100  Ind.  m 

[d]  (lap.  18»0 

Although  a  guardian  lias  no  right  to  give 
a  deed  before  hia  sale  has  been  confirmed,  if  lie 
does  so,  and  the  sale  is  then  confirmed,  the  deed 
is  good.— Hammann  v.  Mink,  99  Ind.  279. 

The  omission  to  comply  with  the  require- 
ment of  2  Rev.  St.  1876,  p.  mi,  that  a  guard- 
ian's deed  shall  specify  the  pnge  of  the  order 
book  containing  the  order  of  sale,  does  not 
make  a  deed  invalid  which  in  all  other  respects 
conforms  to  the  law;  the  book  itself  being  re- 
ferred to,  etc.— Id. 

[e]  (App.  1891) 

The  authority  of  a  guardian  to  sell  real 
estate  depends  on  express  authority  from  the 
court  under  whose  jurisdiction  he  acts,  granted 
in  strict  conformity  to  the  statutes  regulating 
the  goaidianship  upon  such  matters.— Morris  y. 
Goodwin,  27  N.  E.  085,  1  Ind.  App.  481. 

[f]  (Snp.  1893) 

A  guardian,  being  powerless  to  convey 
without  an  order  of  the  proper  court,  bos  no 

power  to  do  such  acts  in  ratification  as  are  the 
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eriuiraleQt  of  the  contract  to  convey.— Funk  t. 
RentcUer.  33  N.  E.  S(M.  898, 134  Ind.  68. 

Fob  Cases  from  Oiheb  States* 

8eb  25  Gent.  Dig.  Guaid.  &  W.  H  17S- 

185,  191. 
See,  alao,  21  Cyc  p.  82. 

144.  Imm. 

[a]  (8UP.1S48) 

Under  Rev.  St  1838,  p.  193,  8  51,  anthoriz- 
ing  the  court  to  appoint  guardians  for  the  pro- 
tection of  estates  of  minors,  and  page  194,  S 
C4,  Dutfaorizing  the  court,  on  the  application  of 
the  guardian,  to  pennlt  him  to  sell  the  real 
estate  for  better  investment,  a  guardian  has  au- 
thoritr  to  lease  real  estate  of  his  ward.— IIuflE 
T.  Walker,  1  lod.  193,  Smith,  134. 

[b]  (Snp.  1867) 

A  guardian  who  removes  his  minor  wards 
from  their  father's  dwelling  within  the  year 
after  his  decease  cannot  maintain  an  action 
against  the  widow  to  recover  any  part  of  the 
rental  value  thereof  for  the  year.— Weaver  v. 
liow,  20  Ind.  57. 

[c]  (Snp.  1894) 

A  guardian  is  liable  for  the  difference  be- 
trees  the  reasonable  rent  of  hla  ward's  proper- 
ty and  the  reasraable  value  of  necessary  im- 
provements made  by  him.— Taylor  v.  Calvert, 
138  Ind.  67,  37  N.  E.  581. 

Fob  Cases  raou  Othbb  States, 

See  25  Cent.  Dio.  Guard.  &  W.  H  192- 
201. 

See,  also,  21  Cyc  pp.  85-87 ;  note.  25  Am. 
Rep.  728. 

f  4T.  Oantraets. 

Contract  of  guardian  as  entire  or  severable,  see 
CORTBACTS,  I  171. 

Novation  of  contract  by  guardian,  see  Nova- 
tion, S  5. 

Fob  Cases  fbou  Otheb  States, 

See  25  Gent.  Dig.  Guard.  &  W.  H 

219-231. 
See,  also,  21  Cyc.  pp.  116-117. 

I  48.  ^—  Im  ceaoraL 

[a]  iSmp,  1882) 

Where  a  guardian  applies  or  uses  money 
belonging  to  bis  wards  to  discharge  liens  oq 
bis  own  lands,  or  in  redeeming  liens  on  other 
lands,  his  wards  are  not  entitled  to  be  subro- 
gated to  the  rights  of  the  lienholders. — French 
V.  Sbeplor.  83  Ind.  2(K>,  43  Am.  Rep.  67. 

[b]  (Snp.  1883) 

A  guardian  cannot  malie  any  contract  for 
his  ward,  except  for  necessaries  for  the  ward, 
that  tbe  latter  may  not  repudiate  when  he  ar- 
rives at  age.— State  ex  rel.  Dnnham  v.  Roche, 
91  lod.  400. 

[c]  (Ap».18») 

The  estate  of  the  ward  is  not,  ia  any  In- 
stance, bound  by  the  terms  of  an  agreement 


which  may  have  been  made  by  .  the  guardian. 
The  court  is  to  determine  whether  tbe  neces- 
saries were  furnished  under  such  circumstances 
that  the  law  will  imply  an  obligation  on  those 
on  whom  the  duty  rests  to  pay  therefor.— 
Turner  v.  Flagg,  33  N.  E.  1101,  6  Ind.  App. 
563. 

[0]    (App.  IWT) 

An  adnunlstrator  of  an  estate  who  is  also 
the  gnardian  of  a  minor  heir  cannot  bind  his 
ward  by  a  settlement  as  administrator  with 
himself  as  guardian.- KInnick  v.  Coy,  40  Ind. 
App.  139,  81  N.  E.  107. 

Fob  Cases  fbom  Other  States, 

See  25  Cent.  Dig.  Guard.  &  W.  11  101, 

210-226. 
■See,  also,  21  Cyc.  pp.  115-117. 

S49.    SerHees. 

[a]  (App.  1891) 

Where  services  were  rendered  a  ward  un- 
der a  contract  with  the  gnardian,  in  an  action 
to  recover  for  them,  plaintiff  was  entitled  to  a 
personal  judgment  against  tbe  guardian,  and 
there  should,  in  the  judgment,  have  been  no 
reference  to  the  ward's  estate. — Baker  v. 
Groves,  27  N.  E.  640^  1  Ind.  App.  522. 

[b]  (App.  1609) 

The  ward's  estate  is  not  liable  for  services 
of  an  attorney  in  procuring  the  appointment 
and  tbe  bond  of  a  guardian,  so  that  the  guard- 
ian is  not  entitled  to  credit  therefor,  though 
contracting  for  and  malting  payment  therefor 
from  such  estate.— In  re  Kitchen,  89  N.  E.  377). 

A  guardian  cannot  claim  credit  for  the  en- 
tire payment  to  an  attorney  for  services  to  the 
estate,  though  made  according  to  bis  contract 
with  tbe  attorney,  the  contract  for  payment  of 
half  tbe  proceeds  of  the  estate  not  having  been 
approved  by  tbe  court,  having  been  unreason- 
able, and  having  been  made  without  the  guard- 
ian knowing,  or  making  effort  to  learn,  the  con- 
dition of  the  estate. — Id. 

Fob  Cases  fbou  Otheb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  |  227. 

I  50.  —  Bonowing  momey. 

[a]  (Snp.  1882) 

Oue  lending  money  to  a  guardian,  who 
is  authorized  by  tbe  court  to  borrow  for  the 
purpose  of  removing  liens  from  bis  ward's 
land,  may  recover  from  the  ward's  estate  the 
amount  bo  lent  and  expended. — Ray  v.  McGin- 
nis,  81  Ind.  451. 

[b]  (Sap.  1885) 

Where  taxes  on  tbe  lands  of  a  ward  are 
paid  at  the  request  of  the  gnardian  and  upon 
his  promise  to  repay  the  same,  the  guardian  is 
personally  liable.— Elson  v.  Spraker,  100  Ind. 
374. 

For  Cases  fbou  Otueb  States, 

^See  25  CENT.  Dig.  Guard.  &  W.  22», 

229. 
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S  53.  luTeatmentB. 

[a]  (Sop,  1886) 

A  guardian  is  Qot  an  insurer  of  the  snre- 
ty  of  iavestmeuts  made  of  his  ward's  funaa, 
nor  is  he  held  to  ed  extraordinary  degree  of 
fare  and  diligence,  but  he  is  required  to  exer- 
'cise  ordinary  care  and  diligence.— Slauter  t. 
I'^avorite,  107  Ind.  291,  4  N.  E.  880,  57  Am. 
ttep.  lOtt. 

A  guardian  lending  money  on  mortgage  ex- 
amined the  records  10  days  before  closing  tbe 
loan,  and  found  no  incumbrance  on  tbe  prop- 
erty. Tbe  borrower  was  a  man  in  active  busi- 
npHf>.  well  and  favorably  known  in  the  commu- 
nity, and  of  excellent  financial  standing.  Held, 
that  tbe  gnardian  was  not  negligent  In  accept- 
ing tiie  borrower's  word  that  there  was  no  in- 
eunibrnnce  prior  to  the  guardian's  loan.— Id. 

[b]  (Snp.  1889) 

Where  a  guardian  employs  trust  funds  be- 
longing to  his  ward  in  the  purchase  of  realty, 
ihp  trust  therein  arises  at  the  inception  of  tbe 
title,  find  must  defend  on  tbe  transaction  as'  it 
occurred  up  to  that  time,  and  cannot  be  chang- 
ed by  any  suttsequent  transaction,  except  as 
vwh  subsequent  transaction  may  throw  light 
on  the  original.— Hnghcs  v.  White,  20  N.  B. 
157.  117  Ind.  470. 

[c]  (Snp.  1890) 

A  guardian  is  not  an  insurer  of  the  safety 
of  the  investments  made  by  him,  nor  is  he  to 
be  held  to  an  extraordinary  degree  of  care,  but, 
in  order  that  he  may  be  exonerated  from  loss 
on  account  of  insolvent  securities  taken  in  tbe 
course  of  tbe  guardianship,  it  is  bis  duty  to 
keep  the  trust  estate  separate  from  his  own 
fund,  and  to  act  in  goixi  faith,  and  observe  that 
sound  discretion  and  prudence  usually  exercised 
by  diligent  men  alMut  their  own  business.  In 
making  loans  of  the  trust  funds  it  is  his  duty 
to  take  security.— Line  v.  I^awder,  23  N.  E.  7^8, 
122  Ind.  54S. 

Fob  Cases  from  Other  States, 

See  25  Cent.  Dig.  (Juard.  &  W.  91  232- 
241. 

See,  also,  21  Cyc.  pp.  87-92. 

S  54.  iBteiwst  OB  fanda  of  estate. 

[a]  (Sa».  lO) 

In  a  suit  brought  upon  a  guardian's  bond 
for  his  failure  to  pay  over  tbe  ward's  money  to 
his  successor,  it  is  error  to  instruct  the  jury 
to  allow  10  per  cent,  interest  on  tbe  amount 
due;  the  evidence  having  failed  to  show  any 
written  contract  for  tbe  payment  of  interest 
at  that  rate.— Baldridge  v.  State,  09  Ind.  16G. 

[b]  (Smp.  1880) 

Where  a  guardian  under  tbe  authority  of 
the  court  sells  bis  ward's  real  estate,  be  is 
chargeable  with  tbe  moneys  received,  with  in- 
terest at  tbe  rate  of  0  per  cent  per  annum,  de- 
ducting proper  credit  at  tbe  proiwr  date,  and. 
on  the  balance  found  due  at  the  (late  of  tbe 


verdict  in  an  action  on  his  bond  of  principal 
and  interest,  be  is  chargeable  with  a  sum  equal 
to  10  per  (M>ut.  of  Iho  whole  amount  assessed 
and  found  to  be  due  as  damages. — KiDKcy  v. 
Slate  ex  rel.  Shirk,  71  Ind.  32. 

[c]  (Sop.  1882) 

^liere  the  guardian  could  have  loaned  the 
ward's  money  In  his  hands,  or  used  the  money 
himself,  which  conld  have  been  safely  invested 
by  the  use  of  reasonable  diligence,  be  should 
account  for  a  just  rate  of  interest.— Marquess 
V.  La  Baw,  82  Ind.  530. 

[d]  (Snp.  1883) 

A  guardian  who  converts  to  his  own  tise 
his  ward's  money  is  chai^eable  with  the  high- 
est legal  rate  of  interest  which  he  could  have 
obtained  by  tbe  use  of  reasonable  diligence. — 
nays  V.  Walker,  90  Ind.  105. 

For  Cases  fhom  Otueb  States, 

Sre  25  Cekt.  Dig.  Guard.  &  W.  H  2-12' 

253. 

See.  also,  21  Cyc.  pp.  03-95. 
SS6.  Irfiuu. 

[a]    (Sap.  1S8C) 

Ordinary  care  requires  that  a  guardian 
should  not  accept  a  second  mortgage.  If.  how- 
ever, he  exercises  care  and  diligence  in  en- 
deavoring to  secure  a  first  mortgage,  but  by 
false  representations  is  induced  to  accept  a 
mortgage  believing  In  good  faith  it  Is  a  senior 
one,  he  is  not  liable,  although  it  turns  out  to 
be  a  junior  one.— Slauter  v.  Favorite,  107  Ind. 
201,  4  N.  E.  SSO,  57  Am.  Rep.  106. 

[b1    (Snp.  1S90) 

Ijoans  made  by  a  guardian  on  tbe  credit 
of  Individuals  or  firms,  without  security,  or 
with  doubtful  security,  are  ordinarily  at  the 
risk  of  the  guardian.— Line  v.  I«awder,  23  N.  E. 
758,-122  Ind.  548. 

For  Cases  pbom  Other  States, 

See  25  Cent.  Dig.  Guard.  &  W.  SI  2.kV 
260. 

See,  also.  21  Cyc.  pp.  90,  91;   note,  01 
O.  C.  A.  (122. 

S  68.  Expendltvres. 

Compensation  of  guardian,  see  post.  IS  140,  l.'iO, 

[a]    (Snp.  1S52) 

Tlie  money  of  tbe  wanls  l>eing  in  the  bands 
of  their  father's  administrator,  who  expended 
the  famp,  under  the  direction  of  the  guardian, 
in  tbe  completion  of  a  distillery,  it  was  held 
that  the  administrator  was  entitled  to  a  credit 
in  his  settlement,  so  far  as  his  expenditures 
were  made  with  reasonable  care  and  judgmeut. 
-Powell  V.  North,  3  Ind.  392,  50  Am.  Dec. 
513. 

An  order  of  the  probate  court  to  a  guard- 
Ian  to  invest  a  sufficient  snm  of  m(Hiey  of  bin 
wards,  without  limiting  the  amount,  to  complete 
an  unfinished  distillery,  was  held  to  justify  a 
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i^sonsbly  prudent  expenditure  for  the  pur- 
pose.— Id. 

[b]    (8b».  ISST) 

Where,  after  a  sale  by  a  guardian  of  the 
ward's  land,  the  same  laod  is,  upon  the  petition 
of  the  administrator  of  the  estate  of  the  ances- 
tor, sold  to  pay  debts,  the  guardian  is  not  au- 
thorixed  to  protect  the  title  of  the  purchaser  at 
his  sale  by  boyios  In  the  land  at  the  adminis- 
trator's sale.  The  payment  of  money  by  the 
guardian  for  such  a  purpose  is  no  answer  to  the 
oiiit  upon  his  bond.— State  ex  rel.  Chesser  t. 
nark,  28  Ind.  138. 

[C]    (Sop.  1872) 

A  father,  procuring  himself  to  be  appoint- 
^  guardian  of  the  persons  and  estates  of  his 
4-liiIdreo.  cannot  claim  a  credit  for  the  improve- 
niPDt  of  the  estates.— Lane  t.  Taylor,  40  Ind. 

[d]  (Sap.  1877) 

The  guar^an  of  a  ^xl,  whose  whole  estate 
in  his  hands  amounted  to  f  170,  advanced  to  her, 
during  the  period  of  about  six  years  and  a  half, 
while  she  was  between  11  and  18  years  of  age, 
the  whole  of  said  amount  in  sums  of  $5  at  a 
time.  Held,  that  there  was  no  abuse  of  discre- 
tion on  the  part  of  the  guardian,  though  during 
aavh  period  said  ward  was  gratuitously  furnish- 
ed by  her  relatives  with  the  actual  necessaries 
of  life  in  the  matters  of  boarding,  clothing,  and 
school  rng.—Kamey  v.  Vale,  66  Ind.  542. 

(e]  (Snp.  1S77) 

Ad  infant  wani,  who  has  married  a  man  of 
full  age.  is  bound  by  a  payment  made  by  her 
jcnardian  to  her  husband  by  her  direction. — 
Haines  v.  State  ex  rel.  Shope,  60  Ind.  41. 

[I]    (App.  19.18) 

It  is  not  only  the  statutory  duty  of  a 
guardian  to  manage  the  estate  for  the  ward's 
best  interest,  but  the  guardian  is  si)ecifically  re- 
qniml  to  pay  all  just  debts  due  from  the  ward 
out  of  the  estate  in  his  hands  by  Bums'  Ann. 
St.  1901,  I  20S.->,  subd.  T).— Aleon  v.  Koons,  42 
lad.  App.  537,  82  N.  E.  92,  84  N.  E.  1104. 

For  Cases  from  Other  States, 

See  25  Cert.  Dig.  Guard.  &  W.  ${  2G4- 
282. 

See.  also,  21  Cyc.  pp.  07-lQl;    note,  49 
Am.  Dec.  657. 

|S9.  Snbmlssloa  to  arbltvatlom. 

[a]   (Sup.  1889) 
A  guardian  can  submit  the  cause  of  bis 
«-ard  to  arbitration.- Keiley  v.  Adams,  120  Ind. 
340.  22  N.  E.  317. 

For  Cases  from  Other  States, 

See  25  Cent.  Dig.  Guard.  &  W.  S  104. 

180.  Coafeniom  of  Judsment. 

Bight  to  plead  set-off  in  action  to  set  aside 
loardian's  report,  see  Sbt-Off  and  Coun- 
IBRCLAnt,  I  13. 

For  Cases  from  Otbeb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  S  106. 


161.  EstoppoL 

[a]  (Sav.  1879) 
Where  a  guardian  has  knowledge  of  an 
agreement  between  his  minor  ward  and  her 
mother  and  a  third  person  that  such  ward  shall 
serve  such  third  person  at  a  certain  price,  to  be 
paid  to  the  minor,  and  allows  such  agreement 
to  be  executed,  and  the  amount  paid  to  the 
minor  without  objection,  he  is  estopped  to  col- 
lect the  amount  as  guardian.— Boulton  t.  Black, 
08  Ind.  269. 

For  Cases  fsou  Other  Stater, 

See  25  Cent.  Dig.  Guard.  &  W.  U 
287. 

See.  also,  21  Cye.  pp.  106,  109. 

§  62.  IndlTldnal  iatareat  in  tramuotloiu. 

[a]  (Sop.  1S38) 

Where  a  guardian  invests  the  money  of  hist 
ward  in  land,  and  takes  a  deed  in  his  own  name, 
the  claim  of  the  ward  against  the  estate  of  his 
tniardiau  is  a  lien  on  the  land,  and  takes  pre- 
cedence of  all  others.- Peck  r.  Braman,  1 
Blackf.  544. 

[b]  (Snp.  1882} 

Where  a  guardian  purchased  land  for  him- 
self on  his  own  credit,  taking  a  conveyance  in 
his  own  name,  and  afterwards  used  his  ward's 
money  in  paying  therefor,  no  trust  in  the  land 
resulted  or  arose  In  favor  of  the  latter, — French 
V.  Sheplor,  83  Ind.  206,  43  Am.  Rep.  67. 

[c]  (Snp.  IS94) 

Where  it  is  the  duty  of  guardian  to  protect 
his  ward's  intercut  by  buj-ing  n  certificate  of 
purchase  and  he  makes  an  investment  for  him- 
self, he  should  be  held  as  trustee  for  the  ward.— 
Taylor  v.  Calvert,  37  N.  B.  531,  138  Ind.  67. 

Whenever  a  guardian  assumes  a  position 
in  relation  to  his  wards'  funds  by  which  he  puts 
bis  personal  interest  in  confiict  with  theirs  or 
acquires  any  interest  or  title  adverse  to  that  of 
his  wards',  he  will  not,  whether  he  intended  any 
fraud  or  not,  be  permitted  to  retain  the  advan- 
tage, but  the  same  will  inure  to  the  benefit  of 
his  wards,  and  he  will  hold  what  he  has  ac- 
quired in  trust  for  them  subject  only  to  his  right 
to  be  reimbursed  for  what  he  invested.- Id. 

Where  a  guanlian  held  as  a  part  of  the 
ward's  estate  a  mortgage,  he  could  not  assume, 
in  relation  to  the  land  mortgaged,  any  posi- 
tion in  conflict  or  inconsistent  with  the  ward's 
interest,  and,  where  he  assumed  to  purchase  thi' 
certificate  which  was  adverse  and  superior  to 
the  mortgage,  the  purchase  would  inure  to  tlie 
ward's  benefit,  and  the  guardian  would  be  ad- 
judged to  hold  the  certificate  as  trustee  and  that 
too,  whether  he  bought  it  with  his  own  money 
')r  the  ward's  money.  It  was  the  guardian's 
duty  to  make  good  the  mortgage  lien  if  he 
could,  and,  if  need  be,  to  take  steps  to  ripen 
it  into  a  title  by  foreclosure,  and,  when  he 
bought  an  adverse  and  senior  lien,  he  put  him- 
self in  a  place  where  it  was  to  bis  interest  to 
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prevent  a  redemptioo  from  the  certificate  or  a 
foreclosure  of  the  ward's  mortgage.— Id. 

Fob  Cases  fbou  Otiikb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  S  288- 
293. 

See,  also.  21  Cyc.  pp.  101-103. 

163.  Fraud. 

[a]     (Sap.  1S86) 

The  fact  that  a  gTiardian  ag  mortgagee  took 
a  note  payable  to  himself,  ■without  any  designa- 
tion of  his  official  character,  may  be  considered, 
with  other  facts  stated  in  the  special  finding, 
in  determining  whether  he  was  guilty  of  fraud 
in  the  transaction.— Slauter  v.  Favorite,  4  N.  E. 
S80, 107  Ind.  291,  57  Am.  Rep.  lOG. 

For  Cases  fbou  Other  States. 

See  25  Cent.  Dig.  Guard.  &  W.  J  107. 

864.  Waste,    aoBvevsion,   or  embessle- 
ment  by  cnardlaa. 

[a]    (Sup.  1?76) 

For  a  guardian  to  take  notes  for  money  be- 
longing to  his  waril,  payable  to  himself  Id  his 
own  name,  is  not  iff  law  a  conversion,  though 
the  fact  may  deser\-e  consideration  as  tending 
to  show  a  con  version  .—Richardson  T.  State  ex 
rel.  Crow,  55  Ind.  3S1. 

tb]    (Sup.  1S7S) 

Guardians  are  answerable  for  any  misman- 
agemrat  or  unauthorized  dealings  with  the  trust 
moneys  in  their  hands,  under  2  Rev.  Ht.  187G, 
p.  592,  {  18,  and  any  misapplication  of  such 
moneys  is  a  conversion  thereof  within  the  mean- 
ing of  the  statute.— State  ex  rel.  Gavins  v.  Sand- 
ers, 02  Ind.  562,  30  Am.  Rep.  203. 

[Cl  (Snp.  1878) 
The  act  of  a  guardian  in  commingling  his 
ward's  estate  with  his  own  money  or  otherwise 
disposing  of  such  estate,  and  destroying  the 
identity  of  the  ward's  money,  as  a  separate  and 
distinct  fund,  is  a  conversion  of  the  estate  of 
the  ward,  for  which  the  guardian  is  liable  either 
in  a  separate  action  or  upon  liis  bond.— Covey  T. 
Xe£F,  G3  Infl.  391. 

[dl    (S«p.  I8T8) 

The  use  by  a  guardian  of  the  money  of  his 
ward  in  bis  own  basiness  Is  a  conversion  of 
such  money  to  his  own  use,  for  which  he  is 
liable  on  bis  bond.— Lowry  v.  State  ex  rel.  nilt. 
04  Ind.  4-il. 

[e]  (Sap.  1882) 

The  failure  of  a  guardian  in  his  report  to 
disclose  that  he  has  received  money  for  his  whrd 
amounts  to  a  conversion  thereof. — Asher  v.  State 
ex  rel.  Applegate,  88  Ind.  215. 

[f]  (Sap.  1889) 

A  guardian  invested  his  ward's  money  in  a 
mortgage,  and  afterwards  bought  the  mortgaged 
land  himself,  agreeing  to  pay  the  mortgage, 
which  be  entered  satisfied  of  record,  and  then 
mortgaged  the  land  to  a  third  person.  Held, 
that  this  constitnted  a  conversion  of  his  ward's 


money,  for  which  his  bondsman  was  liable. — 
Hogshead  v.  State  ex  reL  Allen,  120  Ind.  327, 
22  N.  R  330. 

Fob  Cases  fbou  Other  States, 

See  2.'>  Cest.  Dig.  Guard.  &  W.  H  294- 
299. 

See,  also,  21  Cyc.  p.  103. 

9  66.  Torts. 

[a]  (Sup.  1884) 

A  guardian  is  not  liable  for  a  tort  of  bis 
ward.— Garrigus  T.  EIUs,  95  Ind.  59& 

[b]  (Sap.  1884) 

Where  a  guardian,  knowing  tliat  liis  ward 
was  chaste,  uneducated,  feeble-minded,  and  ig- 
norant of  the  meaning  of  sexual  intercourse, 
worked  on  her  passions  while  she  was  acting  aa 
servant  in  his  family  by  undue  fomiliarities, 
and  negligently  permitted  bis  son  to  have  inter- 
course with  her,  whereby  she  became  pregnant, 
he  was  liable  to  her  for  the  injuries  thereby  »• 
suiting.- Brattain  v.  Cannady.  96  Ind.  286. 

Fob  Cases  fbou  Otheb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  i  lOS. 
See,  also,  21  Cyc  p.  73. 

§  67.  Presentation     and     payment  of 
claims. 

Rights  of  action  against  guardian  or  ward,  see 
post,  S 

[a]  (Sap.  18T4) 

An  order,  made  by  a  court  without  notica 
to  a  guardian,  requiring  bim  to  pay  a  debt 
claimed  to  be  due  from  bim  or  his  ward,  as  to 
pay  taxes  on  land  of  his  ward's  ancestor  sold  by 
the  administrator  of  said  ancestor's  estate  la 
void.— Martin  t.  Beasley,  49  Ind.  280. 

[b]  (App.  18»3) 

Where  a  person  has  a  legal  and  equitable 
claim  against  the  estate  of  an  infant  ward,  be 
may  present  his  claim  against  the  guardian  in 
the  probate  court  ba^ng  jurisdiction  of  the  es- 
tate of  the  ward  and  of  the  person  of  the  guard- 
ian, and  secure  an  order  of  such  court  for  tbe 
payment  of  such  amount  out  of  the  trust  estate 
as  the  court  may.  In  its  discretion,  see  fit.— 
Turner  v.  Flagg,  6  Ind.  App.  563,  33  X.  E.  1104. 

Fob  Cases  fbou  Othbb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  {{  300- 
304. 

See,  also,  21  Cyc  p.  117. 

S  68.  Befanbnrswnmt  and  Indemnity  t« 
Knnrdinn. 

[a]  (Sap.  1886) 
Where  after  a  guardian,  as  such,  secured  a 
judgment,  and  tbe  ward,  after  becoming  of  age, 
satisfied  it,  and  tbe  guardian  sued  to  enforce  an 
equitable  Hen  on  the  trust  estate  for  tbe  sat- 
isfaction of  expenses  Incurred  in  litigation, 
whether  there  was  any  fraud  between  the  ward 
and  her  assignee  was  immaterial.— Garran  v. 
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Abbott.  40  X.  E.  lO&l,  141  Ind.  492,  50  Am. 
St  Rep.  337. 

A  trustee  has  an  equitable  right  to  be  re- 
imbursed for  all  reasonable  expenses  properly 
incurred  in  the  execution  of  his  tniet,  and  the 
expensea  of  a  tmstee  in  the  execution  of  his 
tnut  are  a  lien  upon  the  estate,  and  he  will 
not  be  compelled  to  part  with  the  property  un- 
til the  disbursements  are  paid,  and  this  princi- 
ple is  applicable  to  a  guardian;  he  being  in 
effect  a  trustee. — Id. 

Where  a  guardian  as  such  obtained  a  judg- 
ment, and  the  ward,  after  Teaching  majority, 
ntisGed  the  same,  if  the  guardian  bad  other 
fmida  of  hia  ward's  In  bli  handa,  sufficient  to 
reimburse  him  for  his  expenses,  the  ward  aod 
her  as^gnees  could  compel  him  to  first  exhaust 
snob  funds. — Id. 

Where  a  guardian,  as  such,  recovers  a 
jndgment,  his  right  to  be  reimbursed  and  to  en- 
force  an  equitable  lien  for  his  expenses  against 
the  trust  estate  is  the  same  whether  he  is  per- 
sonally liable  for  the  expenses  and  attorney's 
fees  or  only  in  a  fiduciary  capacity.— Id. 

Fos  Cases  raoH  Otheb  States, 

Six  25  Cent.  Dig.  Guard,  ft  W.  K  264:- 
282,  497. 

1 69.  ConTCTaaeest  ooatnuita,  mud  otkw 
tvusaetloBa  between  cvardlAii 
sad  wwd* 

A  guardian  contracted  with  bis  ward  to 
sell  him  a  tract  of  land,  at  a  price  fixed,  2 
years  before  be  became  of  age,  and  the  ward 
went  into  possession,  and  hence  knew  the  loca- 
tiim,  quality,  and  price  of  the  land,  and,  with 
this  Imowledge,  and  without  any  undue  influ- 
ence on  the  part  of  his  guardian,  he  accepted, 
after  arriving  at  majority,  a  deed  for  said  land, 
tad  afterwards  retained  the  possession  and  use 
of  it  for  15  months  without  objection.  Beld, 
that  the  ward  could  not  have  the  sale  set  aside 
iDd  compel  the  guardian  to  account  for  the  pur- 
duse  money. — Sherry  t.  Sansberry,  3  Ind.  320. 

A  ward  may,  on  arriving  at  majority,  pur- 
chase property  from  bis  late  guardian,  and  such 
t  purchase,  if  fairly  made,  will  stand.— Id. 

[b]  (Snp.  1874) 
Where  an  infant  female  is  married  to  a 
nail  of  foil  age,  a  payment  made  by  her  guard- 
ian to  her  husband  with  her  assent  and  direc- 
tioa  is  good  as  to  her. — State  ex  rel.  Wade  v. 
Joest,  4G  Ind.  233;  State  ex  rel.  Hutson  t. 
Same,  Id.  23o. 

Where  a  husband  and  wife  are  both  in- 
fants, a  payment  made  by  the  guardian  of  the 
wife  to  the  bnsband  Is  not  good  as  to  the  wife. 
-W. 

[C]  (APP.1S91) 
A  female  ward  is  boond  by  a  payment 
nude  by  her  guardian  to  her  husband  by  her 


consent  and  dliectlon.— State  ex  reL  Haines  v. 
Parrlsh,  27  N.  B.  662,  1  Ind.  App.  441. 

td]   (Snp.  ISM) 
All  arrangemento  between  a  guardian  and 
his  ward  soon  after  the  arrival  of  the  ward  of 
age  will  be  closely  scrutinized.— Taylor  v.  Cal- 
vert, 37  N.  E.  531,  138  Ind.  67. 

Fob  Cases  fboh  Other  States, 

See  25  Cent.  Dig.  Guard.  &  W.  H  261, 
305-307. 

See,  also,  21  Cyc.  pp.  104r-114;  note,  21 
Am.  St.  Rep.  94. 

S  70.  RatlflomtloK  of  uuntliarlaecl  acts. 

[a]  (Sop.  1862) 

A  guardian  may  invest  the  money  of  his 
ward  in  real  estate  under  an  order  of  the  prop- 
er court;  but,  if  he  convert  it  without  such  or- 
der, he  may  be  liable  to  answer  for  any  loss 
that  may  pccur,  and  the  ward  will  have  the  op- 
tion, on  coming  of  age,  of  refusing  the  realty, 
conveying  it  to  bis  guardian,  and  requiring  the 
purchase  money  and  interest.  If  be  accepts  the 
real  estate  with  a  full  knowledge  of  all  the  facts 
and  without  fraud  on  the  part  of  the  guardian, 
he  will  be  bound  by  sucb  acceptance.— Sherry  t. 
Sansberry,  3  Ind.  320. 

[b]  (Sup.  1880) 

An  alleged  guardian's  sale,  though  invalid 
because  the  seller  bad  ceased  to  be  a  guardian, 
may  yet  be  binding  on  the  supposed  ward  by 
long  acquiescence  (15  years)  on  her  part  after 
coming  of  age,  by  her  husband's  receipt  of  the 
price,  and  by  their  permitting  the  purchaser 
to  make  valuable  improvements.- Morris  v. 
Stewart,  14  Ind.  334. 

[c]  (Sup.  18TS) 

Recovery  by  a  ward,  In  an  action  against 
the  guardian  and  his  sureties  to  recover  the 
purchase  money  of  the  ward's  real  estate  sold 
by  the  guardian,  is  prima  facie  a  ratification 
of  the  aale.-Bevis  t.  Heflin,  63  Ind.  129. 

[d]  (Sap.  1880) 

Where  a  guardian  and  trustee  sold  his 
ward's  land  with  ber  full  knowledge  and  with- 
out objection,  paid  over  to  ber  the  purchase 
money,  and  made  his  final  settlement,  which 
was  approved ;  and  the  purchaser  and  bis 
grantee  beld  peaceable  possession  for  seven 
years,  the  ward,  whose  motion  to  have  her 
guardian's  settlement  set  aside  oo  the  ground 
that  said  sale  bad  been  m»de  while  she  was 
of  age  had  been  denied,  could  not  recover  the 
land.— Webster  v.  Bebiuger,  70  Ind.  9. 

[e]  (Sop.  1884) 

Where  a  ward,  after  majority,  without 
fraud  or  undue  influence,  executes  to  his  late 
guardian  a  receipt  for  the  value  of  property  ob- 
tained by  bim  from  the  guardian  during  minori- 
ty under  a  voidable  contract,  this  is  a  ratifica- 
tion, although  he  was  ignorant  that  he  might 
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tlisnffirni.— Clark  t.  Van  Court,  100  lod.  113,  50 
Am.  Kep.  774. 

Fob  Cases  frou  Other  States, 

See  25  Cent.  Dig.  Guard.  &  W.  SS  :iOS- 
315. 

See,  also,  21  Cyc.  pp.  lOG,  107. 

S  72.  SnooMslTe  cnardlanskipi. 

[a]  (Sup.  1S75) 

A  ^ardlan  may  follow  his  ward's  money, 
and  recover  it  from  one  who  obtained  it  from 
a  former  guardian  under  a  contract  made  by 
sudi  former  guardian  in  bis  individual  capacity, 
und  not  as  guanlian.— Fox  v.  Kerper,  iil  Ind. 
US. 

[b]  (Svp.  18TS) 

A  guardian  contracted  with  his  wife  to 
maintain  and  care  for  his  wai-ds,  and  promised 
10  compensate  her  therefor  out  of  the  wards' 
4>!>tate.  The  guardian  subsequently  absconded 
without  paying  his  wife.  Jfrld.  that  she  could 
<.>oIlect  (or  such  care  and  mniutenauce  from  liis 
successor  as  guardian.— Itooker  v.  Itooker,  UO 
Ind.  550. 

[c]  (Sup.  18S6) 

A  guardian  who  accepts  from  his  predec-es- 
HOC  in  the  trust  a  note  payable  to  such  prede- 
4-eHsor  Individually  is  guilty  of  a  breach  of  duty 
which  renders  him  liable  on  bis  bond.— State 
fx  Tel.  Mcintosh  v.  Greensdale,  100  Ind.  301,  6 
N.  K.  9li((.  55  Am.  Rep.  75:J. 


For  Cases  from  Otiieb  States, 
See  25  Cent.  Dig.  Guard.  &  \V. 
See.  also,  21  Cyc.  pp.  2Td,  274. 


;tl.v-;t21. 


t  73.  BepreaeatstlTei  of  deeeued  (uvd^ 
Imas. 

[a]  (Snp.  1878) 

Under  an  order  of  Court,  made  on  motion 
of  the  surety  of  a  deceased  guardian,  his  ad- 
ministrator reported  that  the  estate  was  chargo- 
able  with  ¥*'I11  beloaging  to  the  ward,  that  the 
estate  was  insolvent,  and  tbat  tbe  deceased 
Kuanlian  had  so  mingled  the  waM's  estate  with 
Ills  own  that  it  could  not  be  identified.  Held, 
that  an  order,  thereupon  made,  that  the  admin- 
istrator pay  into  court  for  the  benefit  of  the 
ward  said  sum  of  S-lll,  was  erroneous.— Covey 
V.  NpflF,  li3  Ind.  391. 

[b]  (Snp.  1S82) 

Where  a  guardian  died  without  paying 
sums  due  to  his  wards,  It  is  the  duty  of  the 
guardian's  administrator  to  pay  such  sum  to 
tbe  guardian  succeeding  his  intestate,  without 
demand  therefor.— Higgins  v.  State  ex  rel. 
Smith,  87  Ind.  282. 

[c]  (Sup.  1886) 

In  an  action  by  a  newly-appointed  guar- 
dian against  the  administrator  of  the  former 
guardian  to  recover  money  belonging  to  the 
-ward,  no  penalty  can  t>e  collected  unless  tliere 
have  been  a  demand  and  refusal  to  pay.— 


Buchanan  t.  State  ex  reL  Roberts,  106  Ind 
251.  6  N.  E.  014. 

For  Cases  from  Otiiee  States, 

See  25  Cent.  Dig.  Guard.  &  W.  §{  322- 

324 ;  22  C^ent.  Dig.  Ex.  &  Ad.  |  1C46. 
See,  also.  21  Cyc.  p.  IIV. 

i  74.  Mortsace  or  lion  of  ward  oa.  prop- 
ertr  of  tntov. 

[a]  (Sap.  IS66) 

Where  a  guardian  gives  a  mortgage  to  hi! 
successor  to  secure  "the  amount  ascertained  ti 
be  owing'  from  himself  to  his  successor,  hi 
cniiDot  go  behind  the  mortgage  for  the  pnrirasi 
of  tesiiDg  his  liability.— O'Haver  v.  Shidter,  2t 
Ind.  278. 

Where  a  guardian  gives  a  mortgage  to  hi) 
successor  to  secure  "the  amount  ascertained  t( 
be  owing,"  frtHn  himself  to  bis  successor,  anc 
also  delivers  certain  notes  taken  for  loans  ol 
tbe  ward's  money,  the  mortgagee  is  not  bounc 
to  pursue  his  remedy  on  the  notes  assigned  be 
fore  resorting  to  tbe  mortgage.- Id. 

[b]  (Sup.  mi) 

A  spec  ial  aet  authorizing  tbe  probate  court 
of  a  certain  county  to  sell  certain  specified  real 
estate  of  a  ward  named  in  tbe  act,  on  petition 
of  bis  guardian,  is  valid.— Davidson  v.  Koob- 
Icr,  7«  Ind.  308. 

Where  a  special  act  autborizinK  the  sak 
of  a  ward's  real  estate  does  not  specif  tbat  tbe 
pelition  shall  be  verified,  it  is  not  necessary  to 
verify  it,  although  similar  petitions  under  the 
general  rule  are  required  to  be  verified. — Id. 

For  Cases  from  Other  States, 

See  25  Cettt.  Big.  Guard.  &  W.  U  200- 
218. 

See,  also,  21  Cyc.  pp.  110-114. 


rV.  SAI.E8  AND  CONVEYANCES  VN- 
DER  ORDER  OF  C017RT. 

Application  by  guardian  of  minor  heirs  and  ad- 
ministratrix of  decedent's  estate,  see  Exec- 
utors AND  Administrators,  g  330. 

Entry  of  judgment  nunc  pro  tunc,  see  Judg- 
ment, S  ~T3. 

Liability  on  bond  for  sale  as  executor  of  one 
holding  both  as  executor  and  guardian,  st-e 

KXKCT'TORS  AND  ADMINISTRATORS,  §  >i92. 

Notice  to  guardian  of  minor  heirs  of  sale  of  an- 
cestor's property  and  waiver  thereof,  see  Ex- 
ecutors AND  Administrators,  X  337. 

Power  to  order  sale  as  affected  by  duration  ol 
trust,  see  WlLi^,  g  686. 

Sales  without  order  of  court,  see  ante,  ff  40-42; 

g77.  Purposes  for  wUek  antboriaod. 

[a]    (Snp.  1S51)  • 

On  an  application  by  guardian  for  the  sale 
of  a  portion  of  his  ward's  real  estate,  the  rea- 
sons alleged  were  the  indebtedness  of  the  hcirfi 
and  a  benefit  to  their  estate  by  changing  (he 
overplus  above  their  indebtedness  into  a  differ- 
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mt  iDTestmeat  The  heirs  were  in  debt  for 
tbeir  maiBtenance  and  for  damages  recovered 
by  their  mother  in  her  appiication  for  dower; 
but  it  did  not  appear  that  payment  ever  passed, 
and  it  was  shown  that  the  heirs  have  other 
property,  the  income  of  which  might  pay  the 
debts  in  a  reasonable  time,  and  the  sale  of 
which,  should  it  become  necessary  to  sell  any, 
woald  be  more  to  their  advantage  than  that 
praj-ed  Cor.  Held,  that  an  order  of  sale  was 
correctly  reversed^Lindner  t.  Ilolmes,  2  Ind. 
629. 

[b]  (Sap.  1SS4) 

A  guardian,  acting  under  the  order  of  a 
watt  of  competent  jurisdiction,  has  authority 
to  hiy  out  additions  to  cities  and  to  dedicate 
lands  to  the  public  for  streets  and  alleys.— City 
of  Indianapolis  v.  Kingsbury,  101  lad.  200, 
51  Am.  Rep.  149. 

[c]  (Sap.  18M) 

Rev.  St.  lKn4,  II  2(M)2  (Kev.  St.  1881,  | 
2.")2S),  providing  that  tlie  proper  court  may,  on 
application  of  the  guardian,  order  the  ward's 
real  estate  to  be  sold,  whenever  a  better  invest- 
ment of  the  value  thereof  can  be  made,  author- 
izes the  court  to  direct  an  exchange  of  the 
ward's  landt*  for  other  lands.— Decker  t.  Fess- 
Jer.  J4  X.  E.  Co7,  14C  Ind.  16. 

[dj  (A  pp.  1908) 
Whenever  necessary  to  pay  debts  of  a  ward 
or  to  discbarge  liens,  the  court  may,  on  the  ap- 
plication of  the  guardian,  order  a  sale  of  the 
ward's  real  estatp,  or  a  portion  thereof,  as  au- 
thorized hy  Bums'  Ann.  St.  1901,  {  2ta)2.— 
.\lcon  V.  KooDS,  42  Ind.  App.  637.  82  N.  E. 
92,  84  N.  B.  1104. 

• 

Fob  Cases  rROM  Other  States, 

See  25  Cert.  Dig.  Guard.  &  W.  H  327-^1). 
See.  also,  21  Gyc.  p.  122. 

181.  Jvlsdiation. 

Exclusive  or  concurrent  jurisdiction,  effect  of 
priority  of  jurisdiction,  see  Courts.  S  475. 

[a]  (S«p.  1840) 

Under  Rev.  Code  1831,  p.  173,  authorizing 
a  sale  of  a  minor's  interest  in  land  on  petition 
of  the  guardian  showing  certain  fncts,  the  evi* 
dence  of  the  fncts  authorizing  the  sale  need  not 
appear  upon  the  record  to  support  the  juris- 
diction  of  the  court.— Doe  ex  dem.  Graeter  v. 
Wise,  5  Blackf.  402. 

[b]  (8np.  1880) 

During  the  existence  of  the  common  pleas 
courts,  a  common  pleas  court  had  jurisdiction 
to  order  the  sale  by  a  guardian  of  real  estate 
belonging  to  his  ward  and  situate  within  the 
county.— McKeerer  T.  Ball.  71  Ind.  808. 

For  Cases  from  Other  States, 

See  25  Cent.  Dig.  Guard.  &  W.  IS  334- 
336. 

See.  also,  21  Cyc  pp.  119-121. 


I  86.  Petition  or  otber  mpplicatlos. 

[a]  (Sop.  1840) 

Under  Rev.  Code  1831.  p.  173,  providing 
that,  upon  petition  of  "any  guardian  of  a  min- 
or," etc.,  for  sale  of  real  estate,  if  certain  facts 
shall  appear,  the  probate  court  may  decree  a 
sale  thereof,  a  joint  petition  by  the  respective 
guardians  of  several  minors,  joist  owners  of 
land,  is  sufficient  to  confer  jurisdiction  on 
the  court  to  order  a  sale  of  the  land.— Doe  ex 
dem.  Graeter  v.  Wise,  5  Blackf.  4(Ki. 

[b]  Itinp.  1S73) 

Where  the  interest  of  a  ward  in  real  es- 
tate under  Acts  1S43,  pp.  529,  530,  88  2;t4,  239, 
was  dearribed  in  a  petition  to  sell  the  name,  as 
a  reverfiionary  Interest  created  by  a  will  which 
was  referred  to,  and  it  was  alleged  that  it 
would  not  accrue  until  after  the  decease  of  the 
guardian,  who,  by  the  will,  had  a  life  estate  in 
the  land,  a  mistake  in  calling  the  Interest  a 
reversionary  one,  instead  of  an  interest  in  re- 
DUinder,  was  immaterial.— Wortbington  t.  Dun- 
kin.  41  Ind.  515. 

[c]  rSap.  1880) 

Where  a  court  had  jurisdiction  by  statute 
to  authorize  guardians  to  sell  real  estate  of 
their  wards,  the  fact  that  it  authorized  a  sale 
upon  an  insufficient  and  defective  petition  does 
not  constitute  a  defect  of  jurisdiction. — ^McKeev* 
er  V.  Ball,  71  Ind.  398. 

1        Under  Act  May  14,  1852  (2  Gav.  &  H. 
;  Rev.  St.  p.  20)  9  4,  providing  that  the  court  of 
I  common  pleas  of  the  proper  county  shall  tiave 
original  and  exclusive  jurisdiction  to  authorize 
!  guardians  to  sell  and  convey  real  estate  of  their 
I  wards,  a  petition  to  the  proper  court  by  a  guar- 
dian for  the  sale  of  real  estate  of  her  wards 
!  gives  tlN  court  jurisdiction,  notwithstanding  It 
.  does  not  contain  a  statement  of  the  mattem 
which  the  statute  (2  Rev.  St.  1870.  p.  504,  f 
15)  provides  ^all  be  set  forth  speciflcally.— Id. 

[d]  (Sap.U90) 

Under  Rev.  St.  1881.  S  2528,  which  pro- 
vides that  a  court  may  order  the  land  of  a 
minor  to  be  i^old  on  application  of  his  guanlian 
whenever  a  better  investment  of  its  value  can 
be  made,  an  application  stating  that  it  would 
be  for  tile  interest  of  the  minor  to  exchange  bis 
land  for  certain  other  land  is  sufficient  to  give 
the  court  jurisdiction  to  order  a  sale  of  the 
minor's  land  for  cash. — Nesbit  v.  Miller,  125 
Ind.  100,  25  N.  B.  148. 

[el    (A|»p.  ism 

On  an  application  by  a  guardian  for  a  sale 
of  the  ward's  reul  estate  to  pay  debt^:,  tlie 
guardian  must  set  forth  in  detail  the  facts  con- 
nected with  the  estate,  as  required  by  Bums* 
Ann.  St.  1001,  |  2083.— Alcon  t.  Koons,  42 
Ind.  App.  537.  82  N.  E.  92.  84  N.  B.  1104. 


For  Cases  from  Other  States, 
See  25  Cent.  Dig.  Guard.  &  W. 
344. 

See.  also.  21  Cyc.  pp.  125,  126. 
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8  88.  He»rinB  of  appUoatlon  In  generaL 

Ul    (Snp.  1854) 

la  the  case  of  a  guardian's  application  to 
sell  real  estate,  it  was  not  Qeces^ary,  under  the 
Revised  Statutes  of  1843,  tbat  tbe  record 
should  show  that  evidence  was  oEFered  to  sup- 
port tbe  matter  set  out  in  the  petition.— Ad- 
kins  T.  Sidener,  5  Ind.  228. 

Fob  Cases  fsou  Otheb  States, 

See  25  Cent.  Dio.  Guard.  &  W-  S  340. 
See,  also,  21  Cyc  p.  128. 

S  89.  Deteralnatioa  aa  to  neoeasltr  for 
■ale,  mortcase,  or  lease. 

[a]    (Sap.  1S54) 

Id  proreediuss  by  a  guardian  for  tbe  sale 
oE  his  ward's  real  estate,  it  seems  that  evidence 
to  sustain  the  averments  in  tbe  petition  is  not 
necessary  in  order  to  authorize  an  order  of  sale, 
and,  if  the  court  is  satiflfied  with  the  propriety 
of  selling  tbe  real  estat(>,  it  is  sufficient. — Ad- 
kins  V.  Sidener,  5  Ind.  228. 

Fob  Cases  from  Otiieb  States, 

See  2u  Cent.  Dig.  Guard.  &  W.  8  347. 
See,  also,  21  Cyc.  p.  129. 

S  00.  Order  or  deeree. 

Jurisdiction  of  one  state  court  to  modify  decree 
of  another  state  court,  see  Coubtb,  8  481. 

Record  of  sale  as  documentary  evidence,  see 
Evidence.  {  382. 

[a]  (Snp.  18&4) 

It  is  not  sufficient,  under  the  Revised  Stat- 
utes of  1843,  to  set  aside  the  order  for  sale 
of  the  real  estate  of  a  ward,  that  the  guardian 
filed  his  petition,  the  appraisers  were  appointed 
and  sworn,  the  appraisement  made  and  return- 
ed, and  the  order  of  sale  made  on  the  same  day. 
— Adkins  V.  Sidener,  5  Ind.  228. 

[b]  (Snp.  ISTI) 

An  order  for  tbe  sale  of  land  of  a  minor 
does  not  operate  in  pmsenti,  and  convert  the 
land  into  assets  in  tbe  bauds  of  the  guardian, 
so  as  to  prevent  judgment  against  tbe  minor 
oE)tained  after  the  order,  but  before  the  sale, 
from  becoming  a  lien  on  the  land ;  nor  does  the 
title  of  a  purchaser  at  a  guardian's  sale  relate 
back  to  the  order  of  sale,  so  as  to  prevent  any 
intervening  liens  or  rights  being  acquired  by  a 
creditor.— Shaffner  t.  Briggs,  30  Ind.  55,  10 
Am.  Rep.  1. 

[c]  (Sup.  1S73) 

Under  Acts  1843,  pp,.  S20,  530,  f|  233, 
23!).  as  amended  by  Acts  1845,  p.  17,  and  Acts 
184D,  p.  52,  tbe  court  la  authorized  to  make 
an  order  allowing  the  guardian  to  sel]  the  land 
of  his  Ward  at  private  sale  for  two-thirds  of  its 
appraised  value;  but,  if  the  land  be  sold  for 
its  appraised  value,  such  an  order  is  not  abso- 
lutely necessary,  and  would  not  void  the  sale  Id 
the  lands  of  an  innocent  porchaser.— Worth- 
ington  T.  Dunkin,  41  Tnd.  515. 

[d]  (Sop.  lSg6) 

An  order  for  tbe  sale  of  the  real  estate  of 
a  ward,  made  upon  the  jM'tition  of  a  guardian, 


operates  only  upon  the  interest  of  the  ward  in 
the  real  estate  held  by  him  at  the  time  of  mak- 
ing the  order,  and  does  not  operate  upon  tbe 
interest  which  vests  in  him,  at  the  death  of  hl« 
mother,  by  virtue  of  the  statute  of  descents,  aa 
her  forced  heir.— Erwin  t.  Gamer,  108  Ind* 
4S8,  9  N.  E.  41T. 

[e]  (Snp.  18S7} 

A  guardian's  sale  of  his  ward's  realty  can- 
not be  collaterally  attacked  with  success  on 
tbe  ground  that  the  guardian,  in  procuring  the 
order  of  the  court  therefor,  did  not  give  tbe  ad- 
ditional bond  required  by  statute,  and  that  tbe 
l>roceeds  thereof  were  never  accounted  for  by 
him.— Davidson  T.  Bates.  Ill  Ind.  391,  12  N. 
K.  6S7 ;  Same  t.  Hutchins,  112  Ind.  322,  IS 
X.  E.  106. 

[f]  (Snp.  1SS9} 

A  guardian  obtained  an  order  for  the  sale 
of  his  ward's  real  estate  in  order  to  pay  debts 
incurred  on  behalf  of  tbe  ward.  Before  the 
sale  was  made  tbe  ward  died ;  and,  upon  report 
of  tbe  fact  being  made  to  the  court,  tbe  guard- 
ian was  ordered  tp  proceed  and  settle  the  estate 
without  letters  of  administration,  as  provided 
by  Rev.  St.  1881,  }  2523.  The  guardian,  in 
pursuance  of  the  order  before  made,  gave  due 
notice,  and  sold  tbe  real  estate,  which  sale  waa 
duly  confirmed  by  the  court,  field,  that  tbe 
sale  waa  not  invalidated  by  the  fact  that  no 
new  order  therefor  was  obtained  after  the  death 
of  the  ward.— Wingate  t.  James,  121  Ind.  69, 
22  N.  E.  735. 

tg]     (App.  1891) 

An  order  of  conrt  authorising  a  guardian 
to  sell  his  ward's  land,  providing  for  the  giving 
of  a  deed,  but  fixing  no  terms  for  the  payment 
of  the  purchase  price,  and  which  shows  an  ap- 
praisement of  the  land  at  $16,000  and  the  fil- 
ing of  an  additional  bond  for  only  $25,000,  is 
so  irregular  that  title  bounded  upon  it  is  not 
marketable.— Morris  t.  Goodwin,  1  Ind.  App. 
481,  27  N.  E.  985. 

For  Cases  fbou  Otheb  States, 

See  25  Cent.  Dio.  Guard.  &  W.  SI  3*9- 

3r>5. 

See,  also,  21  Cyc.  pp.  129,  13a 

8  92.  Special  bond  for  sale. 

Liabilities  on  bonds  for  sale,  see  poet,  f  110. 

[a]    (Snp.  1880) 

A  guardian's  special  bond  for  the  sale  of 
tbe  ward's  real  estate,  executed  under  2  Rev. 
St.  1S70,  p.  505,  8  18,  requiring  tbe  bond  to  be 
conditioned  for  tbe  faithful  payment  and  ac> 
counting  for  all  moneys  received  from  tbe  sale, 
is  not  invalidated  because  conditioned  only  for 
the  fairbful  discharge  of  his  duties  in  view  of 
the  Act  June  9,  1852  (2  Rev.  St.  1876,  p.  588). 
8  5,  providing  that  the  guardian's  bond  shall 
not  be  void  on  account  of  any  informality  or 
defect  thereof  but  shall  have  the  same  force 
and  effect  as  if  it  had  been  legally  executed,  or 
Code  (2  Rev.  St.  1870,  p.  311).  f  790,  providing 
that  no  bond  taken  by  an  officer  in  the  die- 
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charge  of  the  duties  of  his  office  ihall  be  void 
for  vant  of  form  or  sabetance  or  recital  or  con- 
dition. DOT  tbe  principals  or  surety  be  discharg- 
ed, but  that  the  principals  and  surety  shall  be 
bound  by  such  bond  to  tlie  fall  extent  contem- 
plated by  the  law  requiring  the  same  and  to  the 
sureties  to  the  amount  specified  in  the  l>ond, 
ereo  though  section  5  he  applicable  only  to 
gnatdian's  general  bonds.— SteTenson  v.  State 
cz  reL  Ruddell.  71  Ind.  52. 

The  bond  of  a  guardian  for  the  sale  of  his 
ward's  real  estate,  conditioned  merely  "for  the 
fsiAful  discharge  of  his  duties,"  is  valid  and 
Inndiag.— Id. 

[b]  (Snv.  1880) 

A  ward  brou^t  ao  actiou  against  the 
porcfaaser  to  tiave  a  sale  made  by  his  guardian 
set  aside  because  no  additional  bond  had  been 
{iven  and  because  the  proceeds  of  the  sale  bad 
been  lost  and  unaccounted  for.  Held,  that  the 
sale  was  void.— McKeever  t.  Ball,  71  lad.  398. 

Where  a  sale  of  a  ward's  real  estate  is 
made  by  a  commissioner,  instead  of  the  guard- 
ian, under  2  Rev.  St.  1876,  p.  597,  S  20,  no 
bond  is  required  of  such  commissioner ;  and  the 
fict  that  he  gives  one  does  not  relieve  the 
guardian  from  executing  the  bond  required  by 
sections  18,  19  of  said  act.— Id. 

[c]  (Sap.  1S8S) 

A  I>ond  for  the  sale  of  a  ward's  realty  was 
filed  by  the  guardian  with  one  surety,  instead 
of  two,  as  required  by  Kev.  St  |  2532,  and  the 
court  approved  it.  and  ordered  the  sale,  which 
was  made  to  a  purchaser  for  value,  but  with 
knowledge  that  there  was  but  one  surety,  and  he 
in  failing  circumstances.  The  guardian  convert- 
ed a  portion  of  the  proceeds  to  bis  own  use, 
and  both  he  and  the  surety  were  insolvent  at 
the  time  of  sale,  and  so  remain.  Held  that,  the 
oonrt  liaving  passed  on  the  sufficiency  of  the 
bond  and  ordered  the  sale,  the  purchaser  was 
protected.— Marquis  v.  Davis,  113  Ind.  219,  15 
N.  E.  251. 

FoK  Cases  fbou  Otdeb  States, 

8ee  25  CBirr.  DiQ.  Guard,  ft  W.  Ii  358- 
3C2. 

See,  also,  21  Cyc.  p.  132. 
198.  Anrataal  of  property  to  bo  sold. 

A  guardian  cannot  hold  money  obtained 
from  the  sale  of  his  ward's  land  upon  the 
srouDd  that  the  sale  was  made  without  proper 
appraisement.— Corlialey  r.  State  ex  rel.  Holm- 
es, 81  Ind.  62. 

Fob  Cases  fboh  OniER  States. 

See  25  Cent.  Dio.  Guard.  &  W.  I  357. 
See,  also,  21  Cyc.  p.  131. 

104.  Smle. 

Accrual  of  right  of  action  to  recover,  land  sold, 
Bee  Limitation  or  Actions,  fi  72. 


Application  of  gaieral  atatotea  of  limitation  to 
action  by  ward  to  recover  land  stdd,  see  Iaui- 
TATioN  OF  Actions,  S  44. 

Color  of  title,  see  Advebse  Possession,  H  77. 

Estoppel  of  ward  to  deny  guardian's  authority, 
see  Estoppel,  §  67. 

Fob  Cases  fbom  Othbb  States, 

See  25  Cent.  Dio.  Guard,  ft  W.  H  363-- 
394. 

See,  also.  21  Cyc.  pp.  133-144. 

196.    Hotioe. 

[•]    (Sup.  1ST3) 
Under  Rev.  St  1843,  a  goaidian.  In  makhig 
sale  of  his  ward's  realty,  was  not  required  to 
give  notice  thereof.— Maxwell  v.  Campbell,  45 
Ind.  360. 

Fob  Cases  fboh  Otheb  States. 

See  25  Cent.  Dig.  Guard,  ft  W.  K  368, 
364. 

See,  also,  21  Cyc  p.  133- 

§  07.           Manser  and  oondnet. 

[a]   (Sap.  1S40) 

Under  Rer.  Code  1831,  p.  173,  providing 
that,  upon  the  petition  of  "any  guardian  of  a 
minor"  for  sale  of  real  estate  showing  certain 
facts,  the  probate  court  may  decree  a  sale 
thereof,  where  a  petition  was  presented  by 
the  respective' guardians  of  several  minors,  joint 
owners  of  a  tract  of  land,  setting  up  the  neces- 
sary facts,  and  a  sale  of  the  land  as  an  entire 
tract  was  decreed,  the  sale  was  valid,— Doe  ex 
dem.  Graeter  v,  AVIse,  5  Blackf.  402. 

Fob  Cases  fbou  Otheb  States, 

See  25  Cent.  Dig.  Guard,  ft  W.  |i  305- 
368. 

See,  also,  21  Cyc.  pp.  134,  135. 

S  00.  _  FeraoBB  wko  mxr  pnrehmM. 

Secondary  evidence  to  show  award  of  custody 
of  Infant,  see  Evidence,  |  Itfif. 

[a]    (Snp.  1868) 

'  Where  a  sale  of  land  of  an  infant  under 
order  of  court  procured  by  the  guardian  was 
made  by  him  for  the  purpose  of  obtaining  to 
himself  the  title  to  the  land,  the  proceedings 
appearing  upon  the  record  being  regular  and 
valid,  upon  false  reports  of  the  sale  by  the 
guardian,  he4d,  that  a  good  title  passed  by  a 
suttsequent  sale  of  the  land  by  the  guardian  to 
a  purchaaer  for  a  valuable  consideration  and 
without  notice  of  the  fraud. — Gwinn  v.  Wil- 
liams, 30  Ind.  374. 

Fob  Cases  fhom  Other  States. 

See  25  Cent.  Dig.  Guard,  ft  W.  ii  370, 
371. 

See,  also,  21  Cyc.  p.  135. 

g  lOO.           Beqvlaltes  mmA   TaUdlty  im 

ceneraL 

[a]    (Snp.  1S40) 

That  the  property  of  minora  sold  by 
guardians  was  appraised  at  $400  and  sold  for 
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$100  is  no  objection  to  the  Talidity  of  the  sale. 
— I>oc  ex  dein.  Qraetei  t.  Wise,  S  Blackf.  402. 

[b]    (Snv.  1873) 

Where  the  court  having  juriadiction  over 
the  subject-matter  and  the  ward,  iwho  was 
represented  by  his  guardian,  erred  in  holding 
an  insufficient  petition  to  sell  real  estate  of  the 
ward  to  be  good,  it  was  a  mere  error,  and  not 
a  defect  of  jurisdiction.— Worthington  v.  Dun- 
kin,  41  Ind.  613. 

[C]     (Sup.  1897) 

Rev.  St.  1894,  {  2697  (Rev.  St.  1881,  g 
2533),  provides  that  an  order  for  sale  of  real 
estate  by  a  guardian  shall  provide  for  reason- 
able notice  of  sale,  bat  that,  if  the  appraised 
value  of  the  land  does  not  exceed  $1,000,  the 
court  may  order  it  sold  at  private  sale  without 
notice.  Held,  that  where  the  court  had  juris- 
diction, and  an  order  for  a  private  sale  by  a 
guardian  of  land  appraised  at  $3,000  did  not 
provide  for  notice,  and  tlie  sale  was  made  with- 
out notice,  and  reported  to  and  confiruied  by 
the  court,  the  sale  was  not  void— Eliason  v. 
Bronneoburg,  147  Ind.  24S,  46  N.  E.  582. 

Fob  Cases  fbou  Otheb  States, 

See  25  Gent.  Dig.  Gnard.  &  W.  H  372, 
378. 

See,  also,  21  Cyc.  p.  136. 
1 103.    Coaflrmmtlon. 

[a]  (Sup.  1861) 

A  ward  cannot  bring  a  complaint  for  a 
review  of  the  proceedings  had  by  his  guardian 
for  the  sake  of  selling  his  real  estate,  for  these 
liro<'pediugs  are  ex  parte,  and  the  ward  was  no 
piirty  thereto,  which  the  statute  requires  fi-om 
one  who  would  be  complainant  in  such  a  case. 
—Davidson  v.  Undsay.  16  Ind.  186. 

[b]  <Snp.l862) 

The  proceedings  upon  a  guardian's  petition 
for  the  sale  of  real  estate  of  his  ward  are  ex 
parte  in,  their  character,  and  hence  a  suit  will 
not  lie  by  the  ward  to  review  a  Judgment  there- 
}n.-;WnUamB  v.  Williams,  18  Ind.  345. 

[c1    (Sop.  IS73) 

Though  under  Rev.  St.  1843  a  guardian, 
in  making  sale  of  the  ward's  realty,  was  not 
required  to  give  notice  thereof,  he  should  have 
reported  the  sale  to  the  court  fnr  confirmati(»t 
Iwfore  making  a  conveyance.— Maxwell  v.  Camp- 
bell, 45  Ind.  360. 

For  Cases  from  Otiieb  States, 

See  25  Cent.  Dm.  Guard.  &  W.  U  37S- 

381.  301. 
See,  also,  21  Cyc.  pp.  13(>-i:;y. 

S  104.    RatlfleailoB  aad  ovtIbc  de- 

fects. 

[a]    (Snp,  ig67) 

Tlie  report  of  tUe  sale  of  a  ward's  real 
estate  was  confirmed  by  the  court,  and  at  a  sub- 
sequent term  of  court  an  appiiciition  was  made, 
on  notice  and  motion,  for  an  entry  nunc  pro 


tone  of  a  formal  order  cUrecting  the  sale  of  the 
land.  Beld,  that  it  was  not  necessary  that  the 
affidavits  upon  ^hich  the  motion  was  baaed 
should  be  filed  before  the  motion  was  made, 
and  that  as  Uie  record  failed  to  show  Uiat  the 
additional  bond,  which  the  statute  requires  be- 
fore a  sale  Is  ordered,  was  filed,  an  order  of 
sale  would  have  been  irregular,  and  hence  there 
was  nothing  in  the  prior  proceedings  authoriz- 
ing the  amendment  asked. — Makepeace  T.  L.n- 
kens,  27  Ind.  435,  92  Am.  Dec.  263. 

For  Cases  fbom  Otheb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  i  382. 
See,  also,  21  Cyc.  p.  140. 

{  105.  ^—  Opeaixci  vaeatinK,  or  settlBc 
aside,  and  resale  thereom. 

[a]  (Snp.  im) 

In  an  action  to  recover  real  property,  a 
deed  of  the  property  by  a  commissioner  ap- 
pointed by  the  court  to  make  it,  on  sale  of 
the  vaM's  property  by  the  guardian  on  the 
latter's  petition,  la  sufficient  evidence  that  the 
sale  was  approved  by  the  court.- Edwarda  v. 
Powell,  74  Ind.  2W. 

[b]  (Sap.  IgSI) 

If  the  wards  permit  an  irregular  sale  of 
their  land  by  their  guardian  to  stand,  persons 
holdin;;  adverse  title  to  the  land  cannot  attack 
it,  as  they  are  not  injured  by  such  irregularity. 
— Meikel  v.  Borders,  129  Ind.  520,  29  N.  R  29. 

[e]  (S«p.  1898) 
Where  a  guardian,  appointed  by  a  court 
of  superior  jurisdiction  having  authority  to  ap- 
point guardians  and  order  the  sale  of  real  es- 
tate of  minors,  but  without  jnrisdiction  to 
make  the  particular  appointment,  sells  lands 
of  the  ward,  under  an  order  of  such  court,  to 
one  iwho  purchases  in  good  faith,  the  purchaser 
will  be  protected  in  his  title,  if  the  guardian 
applies  the  proceeds  properly.— Decker  v.  Fess- 
ler,  146  Ind.  16,  44  N.  E.  657. 

[d]    (Snp.  1897) 

Where  a  complaint  charges  a  fraudulent 
conspiracy  between  the  guardian  and  the  pur- 
chaser at  the  guardian's  sale,  to  cheat  the  ward 
out  of  her  land  by  means  of  a  pretended  sale, 
it  is  indispensably  necessary  that  it  contain 
an  averment  that  the  purchaser  at  the  guard- 
ian's sale  never  paid  the  purchase  money  (or 
the  land.- Eliason  v.  Bronnenbei^,  46  X.  E. 
582,  147  Ind.  248. 

Foe  Cases  fbou  Other  States, 

See  2u  Cent.  Dig.  Guard.  &  W.  H  383- 

389. 

See,  also,  21  Cyc.  pp.  141-144. 

f,  106.    Operation  and  effect. 

[a]    (Snp.  1S73) 

Where  a  purchaser  of  real  estate  sold  by 
a  guardian  under  a  valid  order  of  sale  has  paid 
the  purchase  money  and  is  in  possession  of  the 
real  estate,  and  the  sale  has  been  c<mfirmed,  be 
has  an  equitable  title  to  the  same,  and  is  en- 
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titled  to  retain  possession  as  against  Uie  wards. 
-Muwell  T.  Ounpbell,  45  lad.  360. 

Fob  Cases  fkou  Otugr  States, 

See  25  Cent.  Dig.  Guard.  &  W.  {  390. 
See.  also..  21  Cyc.  pp.  ISO.  140. 

I  lOT.  —  OelUteral  mttaek. 
[ft]  (Sap.  1873} 

Where  the  probate  court  entertained  and 
iranted  a  petition  of  a  guardian  to  sell  bis 
ward*s  real  estate,  it  must  be  presumed  that  it 
«*ss  shown  to  the  court  that  the  guardian  was 
tlnly  appointed  and  qualified.— Worthington  T. 
Dunlcin,  41  Ind.  515. 

[b]  tSnp.  1S30) 

On  a  collateral  attack  of  a  Ruanlinn's  sale, 
it  will  be  pre»jumed  that  a  petition  for  the  sale 
tras  filed.— Webster  t.  Bebiuger,  70  Ind.  9. 

[c]  (Sup.  1887) 

However  irregular  the  proceedings  and  or- 
ders of  a  probote  court  of  general  jurisdiction 
may  be  in  relation  to  the  sale  and  conveyance 
nf  real  estate  of  wards,  the  Mile  cannot  be  ques- 
tioned collaterally.— Walker  v.  Hill,  12  N.  E. 
;'.S7,  111  Ind.  223. 

Id]  (Sup.  1887) 
A  guardian's  sale  of  his  ward's  realty 
cannot  be  collaterally  nttncked  with  success 
on  the  ground  that  the  guardian,  in  procuring 
the  order  of  the  court  therefor,  did  not  give  the 
idditl<mal  bmd  required  by  statute,  and  that 
the  proceeds  thereof  were  never  accounted  for 
by  him.— Davidson  v.  BateK,  111  Ind.  3!>1,  12 
N.  R  6ST;  Same  v.  Hutchins,  112  Ind.  322,  13 
X.  E.  106. 

tej    (Sup.  1891) 

Where  a  suardian  presents  to  the  court  a 
petition  for  an  order  to  sell  hi8  -wards"  land, 
and  the  sale  is  ordered  and  approved  by  the 
rourt,  it  is  valid  as  against  collateral  attack, 
notwithstanding  4'ertnin  irregularities  by  which 
the  pnrchaser  got  the  land  for  less  than  its  ap- 
praised value.— Meikel  t.  Borders,  129  Ind.  529, 
29  N.  E.  29. 

For  Cases  from  Other  States, 

See  25  Cent.  Diq.  Guard.  &  W.  H  39::. 
393. 

See,  also,  21  Gyc.  p.  144. 

1 108.  Bicbts  «Bd  UalilUtles  of  pwoluu- 
ers. 

1>]  (Snp.  ises) 
A  guardian,  being  mother  of  her  ward  and 
baring  a  dower  interest  in  his  real  estate,  ap- 
ttlied  for  a  sale  of  her  ward's  real  estate,  de- 
wribiug  it  as  the  entire  title,  n-ithout  mention 
of  her  own  interest.  The  order  was  made, 
and  the  sale  compl<>ted  accordingly,  without  any 
meotion  of  her  interest.  Beld,  that  she  was 
stopped  from  setting  it  up  against  the  title 
aud  interest  which  she  had  caused  to  lie  sold 
and  conveyed. — Wiseman  t.  Macy,  20  Ind.  239, 
•         Am.  Dec.  310. 


Cb]   (Snp.  1872) 

If  a  guardian  sell  the  T«al  estate  of  his 
ward  by  order  of  the  proper  court,  all  the 
proceeding  being  formal  and  regular,  and  re- 
ceives his  own  individual  notes  in  payment,  and 
fails  to  account  to  the  proper  court  for  the  pro- 
ceeds of  the  sale,  the  purchaser  may  be  held  ac- 
countable for  the  trust  property,  or  for  its  pro- 
ceeds, if  sold  by  him  to  an  innocent  purchaser. 
—Wallace  v.  Brown.  41  Ind.  436. 

[C]    (Sup.  1873) 

On  trial  of  an  action  to  Kcover  land  sold 
by  a  guardian,  on  the  ground  that  the  pro- 
ceedings were  void,  plaintiff  offered  to  prove 
Uiat  no  sale  was  ever  made;  that  the  guard- 
ian's report  of  the  sale  and  receipt  of  the  pur- 
chase mimey  was  untrue;  that  the  transactions 
set  forth  In  the  probate  record  were  the  result 
of  an  exchange  between  the  guardian  and  the 
purchasera,  the  guardian  taking  the  land  ro- 
ceived  in  exchange  in  his  own  name;  and  that 
no  money  was  ever  paid  or  agreed  to  be  paid 
by  the  purchasers  from  said  guardian.  IJeld, 
that  the  evidence  was  inadmissible  against  de- 
fendant, who  was  a  purchaser  in  good  faitli. 
and  who  had  a  right  to  rely  on  the  record,  un- 
less a  knowledge  of  its  falsity  was  brought 
home  to  him.- Wortliington  v.  Dunkin,  41  Ind. 
515. 

The  failure  of  the  appraisers  to  sign  their 
appraisement  was  a  defect  which  did  not  avoid 
a  guardian's  sale  of  his  ward's  land,  as  against 
purchasers  in  good  faith,  under  Rev.  St.  1^,. 
p.  458,  §  27.— Id. 

[d]     (Sup.  1ST8) 

A  purchaser,  who  knows  that  a  vendor  has 
made  the  sale  of  real  estate  as  the  guardian  of 
one  joint  owner  and  the  agent  of  another,  has 
no  right  to  presume  that  the  payment  will  be 
applied  on  the  amount  due  to  the  principal, 
and  not  on  the  amount  due  to  the  ward.— 
Bevis  V.  Heflin,  G3  Ind.  129. 

[el     (Sop.  1S96) 

Where  a  guardian  who  has  received  his 
appointment  from  a  court  having  authority  to 
make  such  appointment,  but  without  jurisdic- 
tion to  make  the  pariicular  appoiutment,  sells 
lands  of  his  ward  under  an  order  of  such  court, 
the  one  who  purchases  and  pays  for  such  land, 
relying  in  good  faith  on  such  order,  is  to  be 
proterted  in  the  title  that  he  acquires  thereby, 
if  the  guardian  has  properly  applied  the  pro- 
ceeds.—Decker  V,  Fessler,  44  N.  R  637,  140 
Ind.  16. 

Fob  Cases  from  Other  States. 

See  25  Gent.  Dio.  Guard.  &  W.  8S  3(i9, 

393-398  ;  47  Cent.  Dio.  Trusts,  8  273. 
See,  also,  21  Cyc.  pp.  145-147. 

£110.  Liabilities  on  bonds  for  sale. 

Estoppel  of  sureties,  see  Principal  and  Si-ieb- 
ty.  §  40. 
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M    (Sap.  18«3} 

Suit  may  be  Instituted  on  a  special  sale 
bond  of  a  guardian,  whenever  it  is  broken,  with- 
out  firat  resorting  to  the  original  bond.— State 
ex  rel.  Mount  T.  Steele,  21  Ind.  207,  83  Am. 
Dec.  341}. 

[b]    (Sap.  1S76) 

Au  action  cbd  be  mnintained  on  a  epecial 
bond  given  by  a  guardian  for  the  sale  of  real 
fstate  before  the  general  bond  is  exhausted  or 
tlie  sureties  shown  to  be  worthless.— Shook  t. 
State  ex  rel.  McCampbell,  53  Ind.  403. 

An  action  may  be  maintained  on  a  special 
guardian's  bond  for  the  sale  of  real  estate  with- 
out a  previous  demand  for  the  money  due.— Id. 

[0]     (Smp.  ISTS) 

Where  the  assets  converted  by  a  guardian 
are  the  proceeds  of  his  ward's  real  estate,  the 
guardiau's  liability  arises  on  the  bond  given  to 
secure  such  proceeds. — Lowry  v.  State  ex  rel. 
Hill.  Gi  Ind.  421. 

[d]  (Sup.  ISTS) 

A  guardian's  bond  for  the  sale  of  the  real 
estate  of  his  ward,  though  not  in  terms  condi- 
tioned for  "the  faithful  payment,  and  acroant- 
ing  for,  of  all  moneys  arising  from  such  sale 
according  to  liiw,"  as  required  by  12  Kev.  St. 
1S7(>,  pp.  oi)i>,  59(1,  §  18,  was  good,  as  section  5 
of  the  same  statute  gave  it  the  same  effect  as 
if  it  had  contained  the  proper  condition. — 
Stevenson  v.  State  ex  rel.  McDowell,  <jO  lad. 
2r»7. 

[e]  (Sup.  1881) 

An  notion  by  a  ward  on  the  bond  of  his 
RiiardiaQ,  given  on  au  application  to  tteil  real 
estate,  is  a  waiver  of  irregularity  in  the  sale, 
and  the  sureties  cannot  avail  themKelves  of 
such  irregularity  to  avoid  liability  un  the  bond. 
-<;ray  V.  State  ex  rel.  Mills,  78  Ind.  OS,  41 
Am.  Itep.  545. 

[f]  (Sop.  1881) 
Wlicre  a  guardian  who  has  given  no  ad- 
ditional bond  fur  the  proceeds  of  laml  sold  by 
him  is  in  default,  so  that  it  is  impossible  to 
ascertain  'whether  the  money  unaccounted  for 
consisted  of  the  proceeds  of  the  land  or  not,  the 
ward  may  recover,  to  the  extent  of  the  defalca- 
tion, from  whichever  set  of  bondsmen  he  may 
choose. — ^Yost  v.  State  ex  rel.  Bouslog,  SO  Ind. 
350. 

I'OB  Casks  from  Other  States, 

See  25  Cent.  Dig.  Guard.  &  W.  H  5ua, 
037. 

S  111.  Deed  to  pnrchaaer. 

[a]    (Sop.  1867) 

A  guardian's  deed  of  the  real  estate  of  his 
ward,  made  under  the  order  of  the  court  on 
the  guardian's  petition  for  a  sale  of  the  land, 
has  only  the  effect  of  n  deed  of  quitclaim.  The 
guanlian  cannot  bind  his  ward  by  any  cove- 
nants in  the  deed. — State  ex  rel.  Chesser  t. 
Clark,  28  Ind.  V.iH. 


[b]    (S«p.  1S73) 

Under  Act  1S47,  p.  117,  {  2.  a  gnardian' 
deed  on  sate  of  his  ward's  real  estate  need  cot 
tain  only  succinct  statements  of  the  order  o 
the  court  directing  the  sale,  or  the  order  coi 
firming  the  same,  or  the  order'  directing  th 
conveyance.- Worthington  t.  Dunkin,  41  Im 
513. 

Fob  Cases  from  Otueb  States,  ■ 

See  25  Cent.  Dia.  OuanL  ft  W.  fi  180 

185. 

See,  alto,  21  Cyc.  p.  139. 
Pro««edB. 

[a]  (SOP.18S3) 

The  guardian,  and  not  the  Judge  or  cler 
of  the  court,  is  the  proper  custodian  of  th 
moneys  arising  from  the  sale  of  the  ward's  res 
estate.— State  ex  rel.  Mount  Y.  Steele,  21  Ini 
207,  83  Am.  Dec.  34C. 

[b]  (8>p.  1882) 

In  an  action  to  recover  the  purchase  mone; 
of  land  of  a  ward,  which  it  was  arerred  hfti 
not  been  paid,  but  in  lieu  thereof  certain  in 
debtedness  of  the  guardian  to  the  defendan 
had  been  received  and  applied  in  its  payment 
an  averment  that,  as  agent  for  another  part; 
interested  in  the  land  and  as  the  guardian  o 
the  ward,  the  defendant's  propositicMi  was  ac 
cepted,  which  was  not  to  apply  the  note  of  thi 
guardian  on  the  purchase  money  of  the  othe 
party's  interest,  but  to  apply  it  on  the  purchas 
money  of  both  interests,  did  not  show  that  de 
fendant  paid  the  money  on  the  ward's  Interest 
and  therefore  the  paragraph  was  insufflclent- 
Heflin  V.  Bevis,  82  lud.  3S8. 

Fob  Cases  frou  Otheb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  i  300. 
See,  also,  21  Cyc.  p.  148. 

V.  AOnOHI. 

Answer  of  guardian  ad  litem  as  evidence  agalns 

infants,  see  Equitt,  g  344. 
By  or  against  foreign  guardians,  see  post,  9  170 
Foreclosure  of  mortgage,  see  Mortgages.  §  411 
Joint  claim  against  administrator  of  deceden 

and  guardian  of  minor,  see  EXECITTOBS  ani 

Administbators,  S  250. 
On  guardians'  bonds,  see  post,  $  182. 
Replevin  by  guardian,  see  Repi-EVIS,  8S  8, 
Right  of  guardian  of  infant  defendant  to  b* 

present  at  trial,  see  Trial,  §  38. 
Set-off  of  claim  against  guardian  individually  fi 

action  by  him  as  guardian,  see  Sbi-off  ani 

COUNTEBCLAISI,  I  40. 

§  116.  Capaeitj  of  cvardiu  to  ano  mni 
be  sued  Im  comeraL 

Gnardian  of  insane  ward,  see  InsANi  Pebsoks, 
i  89. 

Fob  Cases  from  Otheb  States, 
See  21  Cj-c.  pp.  200-202. 


Tbls  Digest  is  oomplled  om  the  Xer-Number  System.  For  explanatioB,  see  pace  lit 

Digitized  by  VjOOgIC 


S  117       [fiIiid.i>iK.-p*s*Mi]  GCABDIAN 


AND  WARD,V. 


5*118 


HIT.  Blshts  of  Aotlom  lMtw**B  wmmxA- 
lam  mmA  ward. 

Ul    (Sap.  1874) 

Where  B  hoBbaad  and  wife  are  both  In- 
fants.  a  payment  made  to  the  hoaband  by  the 
Kuardian  of  the  wife  need  not  be  tendered  back 
before  suit  is  brought  by  the  wife  to  recover 
the  same  of  the  guardian.— State  ex  re).  Wade 
T.  Joest,  46  lad.  233 ;  State  ex  ret.  Hutson  v. 
Same^  Id.  235. 

[b]  |B«p.UT6) 
In  an  action  against  a  guardian,  his  sure- 
ty, and  the  assignee  of  the  judgment  on  the 
note  and  mortgage  wrongfully  taken  by  the 
guardian  in  his  own  instead  of  in  the  name  of 
his  ward  for  a  decree  against  them  vesting  the 
title  of  the  Judgment  in  the  ward,  the  fact  that 
the  guardian's  offer  to  deliver  to  tlie  plaintiff 
the  note  and  mortgage  if  they  would  credit  the 
■mount  of  them  on  the  guardian's  defalcation 
vas  declined,  did  not  have  the  effect  of  vesting 
the  owneiriiip  of  the  property  in  the  guardian 
as  his  individoal  i»ttperty,  nor  authorize  him 
to  convert  it  to  Us  own  use,  where  the  offer 
was  not  followed  up  by  bringing  the  note  and 
oiortgsge  into  court.— Moon  y.  Martin,  53  Ind. 
21& 

[e]    (Sop.  1883) 

Hie  right  of  a  ward  who  baa  attained  his 
majority  to  maintain  an  action  against  his 
goatdiao  for  a  wrongful  conversion  of  money 
received  during  the  guaidianship  is  clear.  The 
ward  may  sue  on  the  bocj  in  the  name  of  the 
itate  if  he  elects,  or  may  proceed  against  the 
gaardian  individually  for  breach  Of  duty. — 
Hays  V.  Walker,  90  Ind.  106. 

[d]  (8«p.  1883) 
lo  order  to  give  a  ward  a  right  of  action 
aeainst  hla  guardian  for  moneys  received  by 
the  guardian,  it  was  not  necessary  that  there 
sboold  be  a  settlement  of  the  guardian  with  the 
proper  court  and  a  forma!  discharge  of  the 
guardian  by  that  court,  nor  was  it  necessary 
that  the  guardian  should  disavow  his  tnisL — 
Jones  v.  Jones,  81  Ind.  378. 

M  (Sap.  usn 
Money  in  the  hands  of  a  guardian,  belong- 
iag  to  his  ward,  at  the  time  of  his  death,  may 
be  recovered  from  his  admlDistrator  and  liis 
bondsmen,  where  they  have  failed  to  pay  over 
the  lame,  by  the  newly  appointed  guardian, 
without  demand.— Buchanan  v.  State  ex  rel. 
Roberts,  lOG  Ind.  251,  6  N.  R  014. 

Foi  Cases  fbou  Otiieb  States, 

8EB  25  Can.  Dio.  Guard.  &  W.  |i  407- 
410. 

See,  also.  21  Cyc.  pp.  18ff-188. 

1118.  Blcbts  of  aetlom  by  (mmrdlam  or 
wapd  or  botb. 

W  (Snp.lSST) 

Under  2  Rev.  St  p.  27,  i  4,  providing  that 
executors,  administrators,  or  guardiana  of  luna- 


tics may  sue,  the  guardian  of  a  minor,  though 
not  named,  is  clearly  within  the  meaning  of  the 
act— Shepherd  v.  Evanf,  9  Ind.  2C0. 

The  duty  imposed  upon  guardians  to  collect 
all  debts  of  their  wards  implies  the  right  to 
sue  to  enforce  such  collection.— Id. 

[b]  (8«P>  187U 

A  guardian  may  maintain  an  action  against 
the  executors  of  an  estate,  who  bold  property  to 
which  bis  wards  are  heirs,  for  a  proper  sum  for 
the  maintenance  and  education  of  his  wards. 
—Miller  v.  Duy,  36  Ind.  521. 

[c]  (8np.  1877) 

The  guardian  of  an  infant  defendant  in 
partition  proceedings  is  not  authorized  to 
maintain  an  action  to  review  such  proceedings. 
— Bundy  v.  Hall,  00  Ind.  177. 

[d]  (Sup.  1878) 

Where  a  guardian  sells  real  estate  of  the 
ward,  taking  in  part  payment  bis  own  individ* 
ual  note  or  obtigation  held  against  him  by  the 
purchaser,  and  fails  to  pay  over  the  amount 
thereof  in  money,  the  ward  may  maintain  an 
action  against  the  purchaser  for  Hie  purchase 
money  or  to  set  aside  the  sale.— Bevis  v.  Hef- 
Un,  63  Ind.  129. 

[e]  (Sop.  im) 

Except  when  suing  on  the  bond  of  a  former 
guardian,  a  guardian  may  sue  in  his  own  name 
to  recover  a  debt  due  his  infant  ward. — Potts 
v.  State  ex  rel.  Morgan,  63  Ind.  273. 

[f]  (App.  1891) 

Where  a  guardian  converts  the  funds  of 
his  wards  and  dies,  the  succeeding  guardian 
may  sue  the  estate  of  the  former  guardian,  and 
is  not  restricted  to  an  action  on  the  former 
guardian's  bond.— Harsbman  v.  McBride,  2  Ind. 
App.  382,  28  N.  E.  564. 

[g]  (Snp.  1896) 

Under  Rev.  St  1894,  f  267  (Rev.  St.  1881, 
S  266),  providing  that  a  father  may  sue  for  the 
injury  of  a  child,  and  a  guardian  for  the  injury 
of  his  ward,  but  when  the  action  is  by  a  guard- 
ian the  damages  shall  Inure  to  the  benefit  of 
the  ward,  a  gi»rdian  may  sue  for  injuries  to 
his  ward,  though  the  father  of  the  ward  be 
living.— Cleveland,  C,  C.  &  St  L.  R.  Ca  v. 
Moneyhun.  146  Ind.  147.  44  N.  R  HOG,  34  L. 
R.  A.  141. 

[h]  (Snp.  189S) 

A  guardian  who  Is  required  to  file  the  val- 
uation of  his  ward's  real  estate,  and  of  the  an- 
nual rents  and  profits,  and  to  give  bond  in  four 
times  the  annual  value  of  the  rents  and  profits 
(Rev.  .St.  1894,  |  2076;  Rev.  St  1881,  |  2."»ir>). 
and  has  the  management  of  the  ward's  estate 
during  minority  (section  2682,  Rev.  St.  1894 ; 
section  2518.  Rev.  St  1881),  and  has  the  duty 
to  manage  the  estate  for  the  best  interest  of  the 
ward  (section  2685,  Rev.  St  1894;  section 
2621,  Rev.  St  1881),  can  maintain  suit  in  her 
own  name  to  enjoin  Injury  to  the  ward's  real 
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pstate  in  lier  possession;  right  of  ai-tion  in 
fovor  of  infant  not  being  limited  to  suit  by 
next  fripnd  by  section  2r>0.  Rev.  St.  18W  (sec- 
tion 255,  Rev.  St.  18.S1),  providins  that,  "when 
an  infant  shall  have  a  right  i>f  action,  Riicb  in* 
ftint  shall  lip  entitled  to  brin^'  suit  thereon." 
flud  section  Uev.  St.  1^'.>4   (section  2."i<I, 

Rev.  St.  1S.**1).  providing  that,  before  any  pro- 
ress  shall  bo  isauofl  is  the  name  of  an  infant 
Avlio  is  a  sole  plaintiff,  a  person  shall  eonsent 
to  appear  as  the  next  friend  of  such  infant.— 
Kinsley  v.  Kinsley,  411  N.  K.  81!),  l.TO  Ind.  07. 

[i]   (App.  !9i.n 
I'nder  the  .'statutes,   a   smii-difin  has  the 
rii:ht  to  euforeo  by  suit  llie  eollettion  of  delils 
due  his  ward.-  Bryson  v.  t.'ollmer,  71  N.  E. 
229,  33  Ind.  App.  4iH. 

[J]  (Sop.  19"I<1 
A  ennrdian  is  not  a  trustee  of  an  expres^i 
trust  within  Burns'  Ann.  St.  1001,  {  2o2,  pro- 
viding that  a  trustee  of  an  express  trust  may 
sue  ivitbout  joiDiDf;  with  bim  the  person  for 
wliose  benefit  the  action  is  ]>roNeciiled. — (.'amp- 
bell  V.  Fichter,  RWi  Ind.  (M.",  8]  N.  E.  (WI. 

Under  Bums'  Ann.  St.  1!K)1.  gS  2(Vi.  207, 
12(lR,  2707,  providinff  for  actions  by  Kuanlians, 
and  section  20.**4.  authorizing  the  appointment 
of  a  suardian  ad  litem  to  defend  the  interests 
of  an  infant,  and  section  2(;85.  prescHbiuK  the 
dntios  of  guardians,  wiien  considered  in  connec- 
tion with  the  general  provision  of  the  Code  att 
to  parties  plaiutilf,  a  guardian  having  no  au- 
thority over  his  ward's  pi-operty,  except  such 
as  is  conferred  on  him  by  i«tatutc,  has  no  au- 
thority to  maintain  on  behalf  of  his  ward  a 
suit  to  contest  n  will.— Id. 

KOR  r'ARES  JHOJI  OTIIEB  STATES, 

See  2.")  Cext.  Dio.  Ouard.  &  W.  H  411-418. 
See,  also.  21  Cyc.  pp.  l.S»-ll>2. 

S119.  Rlgliti  of  action  asainit  cnard- 
lan  or  ward  or  both. 

[a]  (Sup.  1S58) 

A  suit  Rgainst  a  guardian  ui>on  a  contract 
touching  liis  ward's  estate  is  pcrsoual  against 
him. — Stevenson  v.  Bruce,  10  Ind.  M7. 

[b]  (App.  18KI) 

When  a  person  lias  a  legal  and  equitable 
claim  against  the  estate  of  wards,  whether  in- 
fants or  ]>enionB  of  nnsonnd  mind,  he  may  pn>- 
sent  his  claim  by  proper  complaint  or  (letilion 
against  such  guardian  in  the  probate  court  hav- 
ing jurisdiction  of  the  estate  of  the  wards  and 
uf  the  iJcrsou  of  the  guardian,  and  secure  an  or- 
der of  such  court  for  the  ]>ayment  of  such 
amount  ont  of  the  trust  estate,  as  the  court 
ma.v,  on  the  evidenro,  under  Uie  circumstances, 
see  fit,  in  the  exercise  of  a  sound  discretion 
to  allow.— Turner  v.  Fla^,  3:1  N.  E.  1104,  0 
!ud.  App.  r»(J3. 

[cl     (App.  lilCS) 

Though  it  is  the  duty  of  a  guardian  to  de- 
fend actions  brought  against  his  ward,  and  for 
that  purpose  he  must  appear  in  the  case,  all  ac- 


tions seeking  to  afTect  the  title  of  the  infant 
real  estate  must  be  brought  directly  agah 
the  infant,  and  process  must  be  served  uji 
him  the  same  as  if  he  were  an  adult,  or  1 
court  obtains  no  jurisdiction. — Harrison 
\\'estem  Const.  Co.,  41  Ind.  App.  6,  83  N. 
250. 

For  Casks  krom  Other  States. 

See  25  C^'.st.  Dio.  Guard.  &.  W.  §5  41 

421 ;  5  Ckst.  Dio.  Assumpsit,  {  05. 
See,  also,  21  Cyc.  pp.  103,  194. 

S  121.  Defenses  by  cnardlam  or  ward. 

[a]    (Sup.  1';^<2) 

That  a  female  ward  has  married,  and  ti 
marriiiKe  to  n  person  of  full  age  ojiemtes  as 
legal  discharge  of  the  guardianship,  is  no  defr-i 
in  nn  action  against  the  guardian  on  an  ex|ir« 
contract  for  the  support  of  the  ward,  altliou 
it  is  a  defense  to  a  common  action  for  niH-e.- 
ries  fnrnishefl.— Swilinrt  v.  Shaffer,  87  Ind.  2l 

For  Casks  eiiom  Other  States. 

See  25  Cent.  Dio.  fiuard.  &  W.  S  423. 
See.  also,  21  Cyc.  p.  195. 

S  122.  Set-off  amd  eoanterolalm. 

[a]    (Snp.  1S7S) 

Where  a  guardian  of  minor  children 
sued  on  his  individual  undertaking  to  pay  i 
their  board,  in  the  absoiii-o  of  any  agreement 
which  the  wanis  were  lo  be  kept  at  work 
can  only  set  off  against  the  claim  the  value 
llie  services  actually  rendered. — T^wis  v.  I 
wants,  44  Ind.  333. 

For  Cases  from  Other  States. 

See  2.%  Cent.  Dig.  Guanl.  &  W.  i  424. 
See,  also,  21  Cyc.  p.  190. 

I  123.  JnrUdiotlon. 

Kxclusive  or  concurrent  jurisdiction,  see  CouBl 
i  472. 

Foil  (^ASES  FROM  OTHER  STATES, 

See  25  Cent.  Dig.  Guard.  &  W.  H  42 
427. 

See.  also.  21  Cyc.  pp.  V.Hi,  VJ7. 

S  124.  Venne. 

t«J    (Snp.  lN7-".t 

A  suit  against  a  guardian  of  minor  cfa 
dren  on  his  individual  undertaking  to  pay  I 
their  board  and  care  may  be  brought  in  t 
county  where  he  resides,  although  his  apiioii 
ment  of  gimrdian  was  made,  and  the  diildi 
reside,  in  another  county. — Lewis  t.  Edwar 
44  Ind.  333. 

For  Cases  from  Other  States, 

See  25  Cent.  Dig.  Guard.  &  W.  |  425. 
See,  also.  21  Cyc.  p.  lf>S. 

fi  125.  Time  to  sne  and  limitation*. 

Accrual  of  right  of  action  by  ward  again 
guardian,  see  Limitation  of  Actions,  |S  ( 
72. 
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Ajiplioation  of  geoeral  statutes  of  limitation  to 
action  against  guardian  for  misfeasance  or 
malfeasance,  see  Limitation  of  Actions,  } 
33. 

Application  of  general  statutes  of  limitation  to 
action  by  ward  a^iinst  guardian  to  enforce 
constructive  trust,  see  Liuitation  of  AC- 
rioss,  S  39. 

Concealment  of  cause  of  action  ns  affecting  limi- 
tations, see  Limitation  of  Actions,  S  104. 

Nonresidence  of  ward  as  affecting  limitations, 
see  LiuiTATioiT  OF  Actions,  |  87. 

Fob  Cases  frou  Other  States. 

See  25  Cent.  Dio.  (Juard.  &  W.  8S  -i'^H. 

See,  also,  21  Cyc.  pp.  lyS-liOO. 

}1S6.  Parties. 

la]    (Snp.  1K>7) 

Where  a  promissory  note  is  made  payable 
to  "E.,  guardian  of  the  estate  of  It.,"  upon  its 
face  R  is  the  real  party  in  interest,  and  may 
sue  in  his  own  name ;  and  the  above  words 
may  be  regarded  as  snrplosage  or  as  descriptio 
pcrsonv.— Shepherd  v.  Erans,  9  Ind.  2(M). 

n>1    (Sap.  1857) 

The  general  gaardiao.  In  a  suit  axalnst 
minor  heirs  to  forecloae  a  mortgage,  need  not 
be  made  a  party.  The  infants  alone  are  suffi- 
cient.—Alexander  T,  Frary,  9  Ind.  481. 

[c]  (Sup.  1881) 

In  an  action  by  a  county  treasurer  against 
a  guardian  to  recover  back  taxes  on  property 
of  the  wards,  it  waa  not  oecessarj'  to  make 
the  wards  parties,  though  the  property  should 
be  assessed  in  their  names. — Vogel  v.  Teller,  78 
Ind.  3."»3. 

[d]  (Snp.  1881) 

A  ward  is  not  a  proper  party  to  a  suit 
against  his  guardian  by  the  treasurer  of  the 
county  to  recover  unpaid  taxes  due  by  the 
ward. — State  ex  rel.  Ferguson  t.  Uoward,  80 
Ind.  406. 

Is]     (Sttp.  18S2> 

A  ward  la  neither  a  necessary  nor  a  prop- 
er party  to  an  action  against  the  guardian  upon 
a  claim  due  from  him  as  gnaidian.— Ray  v.  Mc- 
Ginnis,  81  Ind.  451. 

[fl     (Snp.  1881) 

A  guardian,  in  behalf  of  fais  infant  ward, 
may  represent  the  ward  in  partition  procecd- 
ing8.-)fUler  r.  Smith.  98  Ind.  228. 

[si  (8«P.I8Sj> 

Tnder  R.  S.  1881.  H  2r,r>.  256,  287,  when 
an  infant  has  a  cause  of  action  for  waste,  suit 
fnnst  l>e  brunght  in  his  own  proper  name  by 
next  friend,  and  not  in  the  name  of  the  guard- 
Ian.— Wilson  T.  Galey,  103  Ind.  257,  2  N.  K. 
rJ6. 

[h]    (Sap.  1889} 

Under  Itev.  St.  1881,  S  1104,  which  allows 
grardians  to  act  for  their  wards  in  suits  for 
partition,  and  section  2542,  which  allows  them 


to  assent  to  a  partition  of  their  wards*  lands, 
a  guardian  may  bring  suit  in  partition  in  his 
own  name  for  the  benefit  of  his  ward. — Itowen 
T.  Swander.  121  Ind.  164.  22  N.  E.  725. 

Cn  (App.  1891) 
Where  a  guardian  converts  the  funds  of  his 
wfiiilK,  his  successor  may  maintain  a  suit  tiiere- 
for  in  his  own  name,  uuder  Kev.  Ht.  §  'J7i2i, 
subd.  5,  making  it  the  duty  of  tlie  guardian  to 
collect  all  debts  due  the  ward.— Harshman  v. 
McBride,  2  Ind.  App.  382,  28  X.  B.  504. 

For  Cases  raou  Otueb  States. 

See  25  Cent.  Dig.  Guard,  ft  W.  H  430- 

432.  434-I37. 
See,  also,  21  Cyc.  pp.  200-206. 

?  128.  Termlutlon      of  cvardiuuldp 
peadiac  aotlom. 

[a]  (App.  1907) 
An  action  to  recover  real  estate  belonging 
to  a  ward,  upon  the  death  of  the  ward,  revives 
in  favor  of  his  heirs  at  law.— Hurst  v.  Hawk- 
ins, 39  ind.  Aiip.  4t;7,  79  K.  E.  216,  80  N.  B. 
42. 

For  Cases  frou  Other  States, 

See  25  Cent.  Dig.  Guard,  ft  W.  i  438; 
See,  also.  21  Cyc.  p.  200. 

I  130.  Pleading 

In  suit  against  guardian  to  recover  taxes,  sec 
Taxation,  S  G92. 

[a]  (Sap.  1866) 

In  an  action  by  a  guardian  againut  the 
maker  of  a  note  assigned  by  his  ward,  it  is  not 
necessary  to  allege  that  the  infant  disaffirmed 
the  assignment  before  payment  by  the  maker  to 
fhe  flKsignee.— Briggs  T.  UcCabe,  27  Inu.  327, 
81)  Am.  Dec.  rX)3. 

[b]  (Sap.  1868) 

A  complaint  against  a  guardian  to  recover 
for  maintaining  and  providing  for  his  wanl, 
which  does  not  contain  any  averment  of  a  re- 
qiie«>t  or  promiKc  made  by  the  defendant,  or 
any  allegutiun  that  he  had  failed  to  provide, 
within  the  means  in  his  hands  as  guardian  for 
the  reasonable  wants  of  his  ward,  is  had  on  de- 
murrer for  want  of  sufficient  facts.— Gwaltoey 
r.  Cannon.  31  Ind.  227. 

[c]  (Bap.  1S7I) 

A  ward  cannot  maintain  an  action  against 
her  guardian  for  credits  and  assets  in  his 
hands  alleged  to  belong  to  the  ward,  in  the  ab- 
sence of  any  averment  that  they  have  been  col- 
lected by  the  guardian  or  of  negligence  on  his 
part,  or  some  other  alleRntion  that  would  ren- 
der the  guardian  legally  responsible  therefor.— 
Sanders  v.  State  ex  rel.  Bucber,  49  Ind.  228. 

[d]  (Sop.  1877) 

In  an  action  to  recover  for  work  aud  labor' 
performed  for  the  defendant,  the  answer  alleg- 
ed that  such  services  had  been  performed  while 
the  defendant  was  the  guardian  of  the  plain- 
tiff; that  the  defendant  bad  fully  settled  his 


partition,  and  section  2542,  which  allows  them   tiff;  that  the  defendant  bad  fully  settled  his 
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trust,  rpceived  the  receipt  of  his  ward  in  full, 
and  been  discharged  from  bts  trust  by  the 
proper  court  on  filing  bis  final  report;  and  lhat 
said  report  had  been  approved  more  than  three 
years  prior  to  the  commencement  of  the  action. 
Held  that,  tor  want  of  a  direct  averment  that 
the  matter  in  controverfiy  had  been  included  id 
such  settlement,  the  answer  is  insufficient. — 
Voiles  V.  Beard,  58  Ind.  510. 

[e]  (S«p.  1881) 

A  complaint  by  a  guardian  is  not  defec- 
tive because  it  does  not  show  plaintiff's  appoint- 
ment.—Favorite  T.  Slauter,  79  Ind.  562. 

[f]  (Sup.  1885) 

A  complaint  by  a  relator  as  an  heir  of  the 
decedent  on  the  bond  of  a  guardian  for  failure 
to  pay  over  money  to  which  the  relator  was  en- 
titled ifl  not  defective  because  it  does  not  aver 
that  the  person  referred  to  fherein  as  the  heir 
was  the  relator,  where  it  fairly  appeared  that 
the  relator  and  the  pei'son  mentioned  in  the 
complaint  were,  in  fact,  one  and  the  same  per- 
son.—Naugle  V.  State  ex  rel.  Burton,  lOi  Ind. 
2S4. 

Fob  Cases  frou  Other  States, 

See  25  Cent.  Dig.  Guard.  &  W.  H  44t>- 
440. 

See.  also,  21  Cyc.  pp.  20l)-211. 
i  131.  Evld«>ifle. 

Admissions  as  evidence,  see  Evidence,  S$  '£12, 

('ompetency  of  witnesses  to  testify  as  to  trans- 
actions with  decedent,  spo  Witnesses,  §  149. 

Resignation  of  guardian  as  affecting  his  com- 
petency as  a  witness  in  a  suit  against  bim,  see 
Witnesses,  §  112. 

Stipulations  and  agreed  statements  for  purpose 
of  trial,  see  Trial,  %  35. 

[a]  (Snp.  1854) 

Courta_  will  presume  strongly  in  favor  of 
llie  ward,  and  against  the  guardian,  if  he  has 
been  deltuquent  ur  guilty  of  neglect. — Jennings 
V.  Kee,  5  Ind.  257. 

[b]  (Su».  1874) 

In  a  suit  against  a  guardian,  by  a  party 
claiming  to  be  an  heir  of  a  deceased  ward,  for 
money  alleged  to  have  belonged  to  the  ward, 
where  the  guardian  answered  that  he  received 
the  money  by  the  terms  of  a  will  (made  a  part 
of  the  answer)  bequeathing  it,  in  case  of  the 
deat^L  of  the  ward  to  persons  other  than  the 
plaintiff,  the  will,  purporting  to  have  been  ex- 
ecuted in  another  state,  and  the  certificate  of 
probate  thereon,  certiAed  by  the  clerk  of  tlie 
court  of  common  pleas  of  the  county  in  which 
said  Buit  was  brought  to  have  been  filed  in  open 
court,  and  to  be  on  file  in  his  office,  and  to  be 
a  true  copy  of  the  will  and  of  the  certificate 
of  probate  thereon  as  made  in  said  state,  was 
admitted  in  evidence  without  objection.  Held, 
that  this  showed  that  the  money  was  held  by 
the  guardian  under  the  terms  of  the  will. — 
State  ex  rel.  Splflin  v.  Joyce,  48  Ind.  310. 


[c]  (Sa*.  tm 

In  all  cases  of  deliuQuency  and  negU 
courts  will  presume  in  favor  of  a  ward 
against  the  guardian  as  strongly  as  the  fa 
will  warrant. — State  ex  rel.  Dunham  t.  Roc 
91  Ind.  400. 

[d]  (Sup.  1SS5) 

In  an  action  by  a  guardian  for  an  amoi 
found  due  his  ward  on  a  settlement  made  w 
defendant  at  a  certain  date,  and  as  to  wh: 
an  Issue  has  been  made,  proof  of  such  set! 
ment  and  the  matters  M-hicb  entered  into 
are  admissible.— Binford  T.  Miner,  101  Ind.  1- 

[e]  (8np.  18») 

That  a  sum  of  money  in  a  guardia 
hands  was  paid  over  to  the  ward  is  not 
tablished  by  the  guardian's  final  report  show! 
such  sum,  with  a  prayer  for  his  discharge,  a 
an  order  of  the  court  approving  his  report  a 
discharging  him. — Naugle  v.  State  ex  reL  B: 
ton,  101  Ind.  2S1. 

(tj      (Snp.  1886) 

Where  a  guardian  contracts  or  deals 
rectly  with  his  ward,  he  must  show  fair  deal! 
on  his  part,  as  in  other  cases  of  fiduciary 
lationship ;  but  no  such  burden  is  upon  him 
a  suit  to  set  aside  his  final  settlement  rep* 
for  negligence  or  misconduct. — Wainwright 
Smith,  100  Ind.  239,  6  N.  E.  333. 

[g]  (Snp.  1886} 

As  a  general  rule,  the  guardian  shonld  : 
quire  the  wife  of  a  mortgagor  to  whom  he  loa 
bis  ward's  funds  to  join  ia  executing  a  mo 
gage,  and.  if  she  does  not,  the  burden  of  sho 
ing  that  the  husband's  interest  in  the  land  fi 
nished  amjile  security  is  upon  the  guardian 
Slauter  v.  Favorite,  lOi  lad.  291,  4  N.  £1.  St 
57  Am.  Itep.  lOU. 

[h]  (App.1891) 

In  an  action  against  a  guardian  for  t 
value  of  land  belonging  to  his  wards,  allex 
to  have  been  sold  for  taxes  because  of  his  neg 
gence  in  failing  to  pay  the  same,  a  special  vi 
diet  foimd  that  the  fair  value  of  the  land  w 
f'tnO;  that  the  lien  thereon  was  $250;  tli 
defendant  did  not  apply  for  any  order  to  s 
hU  wards*  interest  in  the  land,  but  that  he  < 
deavored  unsuccessfully  to  obtain  a  purchat 
for  it  at  more  than  the  tax  lien ;  and  that  th( 
was  no  fraud  or  collusion  between  defends 
and  the  purchaser  at  the  tax  sale.  One  of  t 
owners  gave  defendant  $18,  to  be  osed  in  pi 
ing  the  taxes,  if  he  could  get  enough  to  ma 
up  the  balance,  but  he  returned  it.  lie  at 
time  had  enough  money  to  pay  them,  and  it  c 
not  appear  that  he  could  have  raised  enouf 
Held,  that  judgment  was  improperly  entei 
for  plaintiffs.— Wainrigfat  v.  Burroughs,  1  Ii 
App.  393,  27  N.  E.  591. 

Fob  Cases  fboh  Other  States, 

See  25  Cent.  Dig.  Guard.  &  W.  fi|  44 
4S1. 

See,  also,  21  Cyc.  pp.  212-210. 
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{132.  TrUl. 

CoDstmctiOD  and  operation  ol  findlncs  of  court, 
sw  TBIAL,  {  404. 

Foi  Cabes  fbou  Other  Statu, 

See  25  Cent.  Did.  Guard.  &  W.  |  452. 
See,  also,  21  Cyc.  p.  217. 

1 133.  Jndcnent. 

Conclusiveness,  as  against  ward,  of  judfnnent 
against  guardian,  see  Judguent,  |  iXXi. 

In  ao  acticm  against  a  guardian  as  sudi, 
the  judgment,  If  any  against  him  la  rendered, 
shoold  be  asaiuBt  him  personally,  and  not  to 
Ik  made  of  the  goods  and  estate  of  the  wards  in 
hb  bauds.— Ciark  t.  Caaler,  1  Ind.  243,  Smith, 
150. 

Judgment  in  an  action  against  a  guard- 
ian upon  his  individual  undertaking  to  pay  for 
supplies  furnished  to  his  ward  should  be  again<!t 
him  personally.— Id. 

n>]  (8«P>18«0) 

In  a  Buit  against  a  guardian  by  bis  ward 
for  failure  to  report  as  required  by  law,  the 
statute  does  not  authorize  a  judgment  for  10 
per  cent,  on  the  amount  of  trust  funds  In  hia 
bands.— Ely  t.  Hawkins,  15  Ind.  230. 

[c]  <8ap.  1862) 

lu  a  widow's  suit  for  partition  of  her  hus- 
band's lands,  service  was  made  on  the  testa- 
mentary guardian  of  one  of  his  minor  children, 
who  were  the  defendants.  Held,  that  a  rendi- 
tion of  judgment  for  want  of  an  answer  by  this 
guardian,  without  proof,  was  error;  that  the 
guardian  could  have  been  compelled  to  answer, 
or  otherwise  could  have  been  removed.— Bich- 
ards  V.  Richards,  17  Ind.  63(j. 

[d]  (8vp.  me) 

Where  a  guardian  wrongfully  procures  a 
jndgment  in  his  own  name  on  a  chose  in  action 
belonging  to  his  ward,  and  the  penalty  of  the 
guardian's  bond  has  been  exhausted,  leaving  an 
unsecured  balance  due  the  ward,  after  the 
guardian's  insolvency,  the  ward  may  have  a  de- 
cree against  such  guardian,  bis  surety,  and  the 
araignee  of  such  judgment,  who  took  the  assign- 
ment with  knowledge  of  the  facts,  vesting  in 
such  ward  the  title  to  the  judgment. — Moon  v. 
Martin,  55  Ind.  218. 

[«]     (Sup.  1886) 

Unless  there  has  been  a  demand  and  a  re- 
fusal to  pay.  DO  penalty  as  for  conversion  can 
be  recovered  in  an  action  by  a  ward,  against 
the  administrator  of  his  guardian  to  recover 
money  belonging  to  the  ward  in  the  houds  of 
his  guardian  at  the  time  of  the  latter's  death.— 
Buchanan  v.  State  ex  rel.  Roberts,  100  Ind. 
251,  6  N.  E.  014. 

in     (Sap.  1896) 

Where  a  guardian  sues  for  libel,  and  ob- 
tains a  judgment,  and  pending  an  appeal  the 
ward,  having  attained  her  majority,  settles  the 


suit,  and  executes  a  satisfaction  of  the  judg- 
ment, such  satisfaction,  to  the  amount  expend- 
ed by  the  guardian  and  the  liabilities  incurred 
by  him  in  the  suit,  will  be  set  aside  if  he  has 
no  funds  belonging  to  the  ward  to  pay  the  same. 
— Curran  v.  Abbott,  141  Ind.  492,  40  N.  E. 
1091,  50  Am.  St.  Rep.  337. 

[gl    (App.  IWO) 

A  Judgment  that  "plaintiff  recover  of  and 
from  defendant  F.,  guardian  of  H.,  the  sum  of 
$152,  together  with  his  costs  and  charges, 
•  •  •  with  relief  from  valuation  laws," 
showB  on  its  face  that  it  is  a  personal  judg- 
ment against  F.— Hall  t.  I<>rguson,  57  N.  EL 
133,  24  Ind.  App.  532. 

[hj  {App.W07) 

While  it  is  not  necessary  to  make  the  ward 
B  party  with  his  guardian,  a  judgment  affecting 
the  ward's  title  to  real  estate  is  properly  ren- 
dered in  favor  of  the  ward.— Hurst  v.  Haw- 
kins, 39  Ind.  App.  407,  79  N.  E.  216,  80  N. 
B.  42. 

For  Cases  from  Otuer  States, 

See  25  Cent.  Dio.  Guard.  &  W.  Si  453- 
450. 

See,  also,  21  Cyc.  pp.  217,  218. 

i  184.  Ezeontion    mad   eAforeeaaent  of 
Judcmcnt. 

[a]  (Sap.  1881) 
Where  a  guardian  shows  that  he  has  no 
funds  belonging  to  his  ward's  estate,  it  is  error 
to  order  him  to  pay  a  judgment  rendered 
against  him  for  clothing  furnished  the  ward; 
and  the  fact  that  such  guardian  is  the  surety 
on  the  bond  of  his  prcdeceKsor,  who  is  insolvent 
and  against  whom  he  holds  a  judgment  for 
funds  of  the  estate  converted  by  him,  affords 
DO  reason  for  granting  such  order.— Stumph  v. 
Gcopper,  70  Ind.  323. 

[bl    (Sap.  1896) 

Where  the  guardian  of  a  minor  recovers 
a  judgment  for  libel  against  the  proprietor  of  a 
newspaper,  and,  after  the  minor  attains  her  ma- 
jority, she  Bettk's  with  the  proprietor,  and  ex- 
ecutes a  releose  of  the  judgment,  an  ex  parte  or- 
der forbidding  the  issuing  of  an  execution  on  the 
judgment  is  not  binding  on  the  guardian.— Cur- 
ran v.  Abbott.  141  Ind.  492,  40  N.  E.  1001,  50 
Am.  St.  Hep.  337. 

For  Cases  peou  Other  States, 

See  25  Cent.  Dig.  Guard.  *  W.  |  437. 
See,  also,  21  Cyc.  p.  218. 

i  135.  Appeal  amd  vrror. 

Appellate  jurisdiction   as   between  particular 
courts,  see  Courts,  §  220  (11). 

[Bl    (Sap.  18$l) 

Where  u  jury  has  declared  that  expendi- 
tures for  the  support  of  a  ward  from  the  prin- 
cipal of  the  ward's  estate  are  proper,  the  su- 
preme court  will  not  disturb  such  finding, 
where  it  would  not  set  aside  a  verdict  in  other 
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cases.— State  ex  rel.  Druliner  r.  Clark,  16  Ind. 
!I7.  102. 

[b]    (Sup.  isn) 

An  aotioD  to  rievtew  a  proceeding  for  par- 
tition of  lands  cannot  be  maintained  by  the 
citantian  of  an  infant  defendant. — Bundy  t. 
Ilall,  60  Ind.  177. 

[C]     (Sup.  18S4) 

A  guardian  may  appeal  in  behalf  of  hia 
want  from  a  dcoisioD  in  partition  proceedings. 
—Miller  v.  Smith.  'JS  lud.  220. 

[d]  (APP.  1907) 

Service  of  notice  of  appeal  on  a  gtianlian 
in  his  official  cajiacity  is  not  service  uimu  such 
KURi'dion  in  his  personal  capacity. — Hurst  v. 
Hawkins.  3»  Ind.  App.  407,  79  X.  E.  210,  SO 
\.  K.  42. 

For  C.^sks  krom  Otiikr  Statks. 

See  2o  Cem.  Dio.  Guard.  &  W.  SI  408, 

459;  .TS  (-EST.  Dia.  Partit.  §  305. 
See,  also.  21  Cyc.  p.  220. 

VI.  ACCOVHTIKO  AHD  SETTLEBIENT. 

Accounting  and  default  neorssary  to  liability  of 

sureties  ou  bond,  see  post,  §  171>. 
By  guardian  or  committee  of  insane  person,  see 

Insane  I'krsu.ns,  i  42. 
Failure  to  account  as  contempt,  si*  (.,'ontempt, 

S  10. 

Uiglit  to  trial  by  jury  on  exre[)tioiis  to  guard- 
ian's report,  see  Jury,  §  IH, 

ii>aleB  of  property  of  intants  iiniier  .statute  or 
order  of  court,  see  Infant.'*,  :{."i-41. 

Subrogation  of  ward  to  riglita  of  creditor  of 
guardiao  on  ]>ayment  of  debt  from  property 
of  ward,  see  Subroqation,  S  26. 

\  137.  Daty  to  aeeout  In  ceneral. 

[a]  (Sap.  1881) 

A  statutory  requirement  that  a  guardian 
shnll  render  a  bieDuial  aemuut  under  a  iH'nalt.v 
of  10  per  cent,  damages  is  reasonable,  and 
should  be  striclly  enforced  against  the  guard- 
ian.—Kiceninn  V.  State  ex  rel.  I^eonard,  75 
Ind.  40. 

[b]  (App.  1891) 

Where  it  was  alleged  that  the  guardian 
had  received  i-ent  frr>m  the  ward's  realty,  and 
had  occupied  it,  without  rendering  any  account 
therefor,  it  was  a  sufficient  answer  that  the 
guardian  was  then  the  husband  of  the  ward, 
that  they  had  lived  together  on  such  property 
during  the  alleged  occupancy,  and  that  the  only 
money  received  as  rent  therefor  was  used  by 
ihem,  with  the  wife's  consent,  for  domestic  pur- 
poses.— State  ex  rel.  Haines  v.  Parrish,  1  Ind. 
App.  441,  27  N.  E.  052. 

The  right  of  an  infant  ward  to  money  held 
in  tniH  for  her  by  her  husband,  as  guardian,  is 
not  affected  by  their  subsequent  divorce.— Id. 

[e]  (Sop.  is») 

By  the  express  provisions  of  Rev.  St  1S81, 
I  2ri21,  when  a  ward  arrives  at  majority,  the 


guardian  must  fully  account  and  pay  over  i 
the  estate  remaining  in  bis  bands. — Curr&n 
Abbott.  40  N.  E.  1091,  141  Ind.  492,  00  Ai 

St.  Kep.  :;37. 

Id]     (App.  19(K) 

A  guardian  is  bound  to  make  full  disci 
sure  to  the  court  of  his  transactions,  and  tl 
law  requires  of  him  the  exercise  of  the  ntmo 
good  faith. — State  ex  rel.  Millice  v.  I'elerse 
.10  Ind.  App.  209,  75  N.  B.  002. 

[e]  (App.  1907) 

Guardianship  is  ended  by  the  death  of  tl 
ward,  and  it  then  becomes  the  duty  of  tl 
guardian  to  account  for  and  pay  over  to  tl 
proper  person  all  of  the  estate  of  the  ward  r 
maining  in  his  hands,  unless  the*  ward's  pe 
sonal  estate  does  not  exceed  $500,  in  which  ca; 
the  guardian  may  settle  the  estate  himself.- 
Hurst  v.  Hawkins.  39  Ind.  App.  467,  79  I 
E.  210,  SO  X.  E.  42. 

[f]  (App.  im) 

I'nder  the  express  provisions  of  Bum 
Ann.  St.  1001,  {  2GSo,  subd.  3.  it  a  guanlia 
fails  to  render  an  account  of  his  trust  evei 
two  years,  be  ia  liable  to  a  penalty  of  10  p« 
i-ent.  uf  the  entire  estate,  and  to  ■  forfeitui 
of  allowance  for  services.— Alcon  v.  Koons,  4 
Ind.  App.  5:i7.  S2  X.  E.  92,  S4  N.  E.  1104. 

The  purpose  of  Burns'  Ann.  St  1001. 
20S5,  Eubd.  3,  rei|uiring  guardians  to  accoui 
every  two  years,  was  to  obtain  in  permaoei 
and  reliable  form  from  time  to  time  statemeui 
uf  the  condition  of  estates  for  the  informatio 
of  the  court  and  the  protectim  of  the  ward 
-Id. 

For  Cases  from  Other  States, 

See  25  Cent.  Dio.  Guard.  &  W.  H  46 

402,  464.  409,  4TS.  473. 
See,  also,  21  Cyc.  pp.  150-152. 

1 138.  Wko  eKtitled  to  nqnlra  aooonml 

i»C. 

[a]  (Snp.  1828) 
Though,  in  general,  a  ward  must  be  of  a( 
before  he  can  require  his  guardian  to  acooun 
yet  in  diancery,  he  may  during  minority  ca 
for  an  accounting  for  cause.— Peck  v.  Bramai 
2  Itlackf.  141. 

For  Cases  from  Other  States. 

See  25  Cent.  Dig.  Guard.  &  W-  |  403. 
See,  also,  21  Cyc.  p.  153. 

1 139.  Who  llabla. 
[a]    (Sap.  1828) 

Tliotlgh  as  a  general  rule  a  ward  canm 
compel  an  accounting  by  bis  guardian  until  af 
er  be  becomes  of  age,  yet  where  the  guardiai 
ship  terminates  by  the  death  of  the  guardii 
before  the  ward  reaches  his  majority,  he  oh 
in  chancerj-  compel  an  accounting  by  the  pe 
sonal  representatives  of  the  guardian.— Peck 
Braman,  1  Blackf.  544. 
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[b]    (Sap.  1S3T) 

Ad  infaat  iias  the  right  to  compel  any 
person  who  eQteis  upon  hia  lands  and  receives 
the  proceeds  thereof  to  account  for  the  same 
in  a  court  of  chancery  as  bis  cuardian.— Grimes 
T.  Wilson,  4  Blacke.  .331. 

For  Cases  vrou  Other  Statks, 

See  25  Cest.  Dia.  Goanii.  &  W.  ||  4ijti- 
46a 

See.  al«o.  21  Gyc.  p.  152;  note,  8  Am.  St. 
Bep.  (iS4. 

)  142.  Release  from  liablUty. 

rarol  eridencc  to  vary  receipt  to  guardian,  see 

evidehcb,  i  408. 

Fob  Cases  fboh  Other  States. 

See  25  Cent.  Dig.  Guard.  &  W.  S  463. 

{ 144.  Jwisdletlon.  of  eourts. 

la]  (9np.lS28) 
The  fHiardiansliip  of  minors  and  the  ad- 
justmeot  of  their  accounts  is  within  the  juris- 
diction of  a  court  of  equity.— Peek  t.  Braman, 
2  BUckf.  141. 

For  Cases  fkou  Other  States. 

See  25  Cent.  Diq.  OdokI.  &  W.  1}  477- 

481,  48S. 
See.  also,  21  Cyc.  pp.  I.'i5-158. 

f  145.  Proooedinss  for  aeeonutlnc. 

[a]  (Snp.  1S74) 

On  a  failure  of  a  guardian  to  comply  with 
an  order  issued  without  notice  to  him,  and  re- 
liiiiring  him  to  pay  a  debt  claimed  to  be  due 
(rom  him  and  his  ward,  a  citation  to  him  to  ap- 
pear instanter  and  render  an  account  of  his 
iirocf-edin^  in  the  iniardiao^hip  is  ilfegal. — 
Martin  V.  B«asley,  49  Ind.  280. 

[b]  (App.l9e3) 

A  soaxdian  filing  a  final  report  and  seeking 
to  be  discharged  is  regarded  aa  the  plaintifF  in 
the  iccoanting  proceeding. — Alcon  t.  Koonx,  42 
Ind.  App.  Kt7,  82  N.  E.  92,  84  N.  E.  1104. 

Foe  Cases  from  Other  States. 

See  25  Cent.  Dig.  Guard.  &  W.  H  482- 
487,  527,  528. 

1 146.  A«tlMts  for  aoooutlnc. 

AdmiBsiona  as  evidence,  see  Evidence,  !  222. 

For  Cases  frou  Other  States, 

See  25  Cent.  Dig.  Guard,  ft  W.  f|  48&- 
485. 

See,  also.  21  Cyc.  pp.  155-1(19; 

1147.  duwcM. 

Executor  and  guardian  charging  himself  as 
Soardian  and  crediting  as  executor,  see  Ex- 
tctrroBS  AND  Administrators.  {  481. 

For  Cases  from  Otheb  States, 

See  25  Cent.  Dig.  Guard,  ft  W.  |  41)0. 

Pee.  also.  21  Cyc.  p.  172. 


8  149.  Compensatlom. 

Fob  Cases  from  Other  States, 

See  25  Cent.  Dig.  Guard,  ft  W,  S8  498- 
507. 

See,  also,  21  Cyc.  pp.  IT^-Ufi. 

8  ISO.    In  generaL 

[a]    (Sup.  1858) 

A  guardian's  claim  for  services  need  not 
show  that  he  has  not  used  tiie  ward's  money  in 
his  pri\'ate  basineas.— Nettleton,  EJx  parte,  10 
Ind.  352. 

[bl    (Ap*.  1891) 

Under  Rev.  St.  1881,  8  2521,  which  pro- 
vides that  a  guardian  shall  receive  no  compen- 
sation for  his  services  if  he  fails  to  render  an 
account  of  hia  receipts  and  expenditures  at 
least  once  in  two  years,  a  guardian  who  has 
failed  to  render  such  iicrount  for  nearly  throe 
years  after  bis  appointment  can  recover  noth- 
ing for  his  services,  although  owing  to  tlie  fact 
that  be  was  the  husband  of  the  ward,  he  might 
have  been  under  no  obligation  to  render  such 
account— State  ex  rel.  Haines  t.  Parrish,  1  Ind. 
App.  441,  27  N.  E.  Or»2. 

FuB  Cases  fbom  Other  States, 

See  25  Cent.  Dig.  Guard,  ft  W.  ||  498- 

600,  502.  504-507. 
See,  also,  21  Cyc.  pp.  173-17& 

f  1S3.  Form  and  reqvlsltcs  of  aeeovmt. 

[a]    (Sap.  1882) 
A  guardian  of  two^or  more  minors  should 
file  separate  accounts  for  each  ward. — Wood  t. 
Black,  84  Ind.  270. 

Fob  Caseb  frou  Otheb  States, 

See  2ri  Cent.  Dig.  Guard.  &  W.  8  508. 
See,  also,  21  Cyc  pp.  154,  155. 

8  156.  ObJoetittBs  and  exoaptioMa. 

Review  of  exceptions  to  report  as  dependent  on 
bill  of  exceptions,  see  Appeai.  and  Ebror,  f 

544. 

[a]     (Snp.  ISSO) 

An  exception  to  a  guardian's  report  al- 
lowing a  fitepfather  for  boarding  and  clothing; 
the  wanl  is  bad  on  demurrer,  where  it  avers 
that  a  person  named  is  the  ward's  stepfather 
without  also  averring  that  he  was  the  stepfa- 
ther when  he  furnished  the  board  and  cloth- 
ing.—Glidewell  T.  Snyder,  72  Ind.  528. 

An  exception  to  a  guardian's  report  charg- 
ed that  ti  per  cent.  Interest  only  had  been  ac- 
counted for,  and  that  10  per  cent,  should  be 
diarjred.  There  was  no  averment  that  the 
guardian  received,  or  by  pn^Kr  diligence  could 
have  obtained,  more  than  the  sum  wtth  which 
he  had  charged  himself,  nor  that  tie  had  used 
the  trust  funds  In  hIa  own  business^  nor  that 
there  was  any  other  fact  tending  to  show  that 
be  should  be  held  to  account  for  more  than  the 
lawful  rate  of  Interest.  Held,  that  the  excep- 
tion presented  a  question  of  law,  and  not  of 
fact,  and  was  not  the  subject  of  demurrer. — Id. 
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[b]    (App.  1900) 

Where  the  plaintiff  oljjected  to  the  fioal  re- 
port o{  a  guardian  because  a  judgment  in  his 
favor  against  snch  guardian  for  goods  famish- 
ed the  ward  bad  not  been  paid,  and  the  plain- 
tiff's receipts  ^owed  that  he  had  received  all 
that  he  alleged  was  doe  him  In  his  compiBlnt. 
except  11  cents,  an  order  overruling  his  excep- 
tions was  sustained  by  the  evidence^Hall  T. 
Ferguson,  57  N.  E.  153,  24  Ind.  App.  032. 

Where  the  plaintiff  in  a  prior  suit  in  the 
superior  court  af^ainst  a  guardian  and  hia  bonds- 
Dien,  for  goods  furnished  the  ward  at  the  re- 
quest of  the  guardian,  finally  agreed  to  a  judg- 
ment against  the  guardian,  and  afterAvards 
filed  exceptions  to  bis  final  report  because  the 
judgment  had  not  been  paid,  such  exceptions 
were  properly  oTerruled,  since  the  judgui<;ut 
was  a  personal  one  against  the  guardian. — Id. 

[e]  (App.  1902) 
An  administrator  of  a  person  under  guard- 
ianship at  the  time  of  his  death  may  file  ex- 
ceptions to  the  guardian's  final  report  if  the 
ward's  assets  are  not  properly  accounted  for 
by  the  guardian.— Peterson  v.  Erwin,  N.  K 
719,  28  Ind.  App.  330. 

[dl    (App.  1909} 

The  finding,  on  hearing  of  exceptions  to  the 
final  report  and  account  of  a  guardian  calling  in 
question  two  items  of  credit  only,  that  the  serv- 
ices covered  by  those  items  were  of  the  rea- 
sonable value  of  a  certain  nmnunt  is  sufficient 
for  a  judgment;  all  other  iti-'us  in  the  account 
standing,  as  sucb  finding  is  to  be  read  in  con- 
nection with  the  account.— In  re  Kitchen,  89  N. 
E:  375. 

Fob  Cases  from  Other  States, 

See  25  Cent.  Dig.  Guard.  &  W.  Si  470, 
510. 

See,  also,  21  Cyc.  p.  1G2. 

i  157.  EvideiUM. 

[a]  (Sop.  1891) 

In  a  suit  on  a  guardian's  bond,  the  burden 
is  on  the  relators  to  show  a  breach  of  Its  con- 
ditions; but,  on  questions  arising  on  exceptions 
to  the  guardian's  report  or  in  any  other  way 
in  the  matter  of  the  guardianship  Itself,  the 
burden  is  on  the  guardian.— State  ex  rel.  Wise- 
man V.  Wheeler,  20  N.  B.  552,  1008.  127  Ind. 
451. 

[b]  (App.  IOCS)  ' 

When  a  guardian  files  a  report  to  which 
exceptions  are  taken,  the  burden  is  on  him  to 
establish  facts  entitling  him  to  a  discbarge.— 
Alcon  V.  Koons,  42  Ind.  App.  637,  82  N.  E.  9% 
84  N.  E.  1104. 

[c]  (App.  1909) 

On  the  hearing  of  exceptions  to  the  final 
report  and  account  of  a  guardian,  calliug  in 
question  items  of  credit,  he  has  the  bunlen  of 
proof,  so  tliat  unless  the  facts  established  show 
afflriiiiilively  that  he  is  entitled  to  more  than 


the  court  allows  him,  he  cannot  complain.— In 
re  Kitchen,  89  N.  EL  875. 

Fob  Cases  raou  Other  States* 

See  25  Gent.  Dig.  Guard.  &  W.  fl  S11-S13, 
See,  also,  21  Cyc.  pp.  163,  lOi. 

i  168.  H«ui>c  or  refenna*. 

M  (App.lHR) 

On  a  trial  of  exceptions  to  a  Knardian'i 
report,  it  Is  proper  practice,  on  request,  for  tbi 
court  to  specially  find  the  facts,  uid  to  stati 
conclusions  of  law  thereon.— Alcon  T.  Koons 
42  Ind.  App.  637.  82  N.  E.  02,  84  N.  E.  IIM 

Fob  Cases  fbom  Otiieb  States, 

See  2o  Cent.  Dig.  Guard.  &  W.  ii  614 

515,  521. 
See.  also.  21  Cyc  pp.  104,  106. 

I  159.  Ordar  or  deene. 

[a]  (Snp.  18S2) 

An  order  given  to  a  guardian  by  the  pro 
bate  court  pursuant  to  Rev,  St.  p.  610,  |  96 
in  relation  to  the  management,  investment,  an< 
disposition  of  the  estate  and  effects  In  bii 
hands,  cannot  be  impeached  collaterally,  excepi 
for  fraud.— Sherry  v.  Sansberry,  3  Ind.  320. 

[b]  (Sop.  1877) 

A  guardian  who,  pursuant  to  an  order  o: 
the  court,  and  without  exception  thereto,  oi 
making  a  rejwrt  of  his  ward's  estate  intendec 
to  be  final,  makes  a  new  report  charging  him 
self  with  an  amount  greater  than  that  chargec 
in  the  original,  is  precluded  from  subsequent!] 
objecting  to  the  order.— Stumph  v.  Guardian 
ship  of  Pfelffer,  58  Ind.  472. 

tcl     (Sdp,  1886) 

The  approval  of  the  final  report  of  a  guard' 
ian  is  an  ndjudicatioa  of  all  matters  involved  it 
the  proper  accounting  by  the  guardian  of  th( 
money  with  which  he  is  chargeable,  but  is  noi 
an  adjudication  of  the  subject  of  his  negligent 
in  the  management  of  the  estate,  unless  thai 
subject  is  embraced  in  the  report. — Wainwrighi 
T.  Smith,  100  Ind.  230,  6  N.  m  333. 

td]  (Sap.  1888) 
If  the  ultimate  judgment  upon  the  fina 
report  of  a  guardian  Is  right,  fliere  can  be  n< 
reversal,  although  one  of  the  conclusions  of  Ian 
may  be  erroneous.— Slsnter  v.  Favorite,  lifi 
Ind.  291,  4  X.  E.  8S0,  57  Am.  Rep.  106. 

Fob  Cases  fbou  Otheb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  ff  510- 
520. 

See.  also,  21  Cyc.  p.  165. 

S  160.  Openiiv  O'  Tmcf  ti»g. 

Action  to  open  or  set  aside,  see  post,  i  1G5. 

[a]    (Sup.  ISSl) 

In  a  guardian's  account,  it  appeared  thai 
he  had  turned  over  to  his  successor  a  note  of  ac 
insolvent  secured  only  by  a  junior  morteape. 
Held,  that  there  was  sufiirient  prima  fade 
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tTidence  to  set  aside  the  accoant.— Favorite  v. 
Slanter,  79  Ind.  S&Z, 

OH  (tap.  un» 
If  a  gnardtui  in  bis  final  report  cmceals 
from  the  court  that  the  maker  of  a  note  held  by 
Um  is  insolvent,  or  makes  any  false  statement, 
the  report  will  be  set  aside,  and  tiie  settlement 
hssed  on  It  annulled.— Slanter  t.  F•Torlt^  lOT 
Ind.  291,  4  N.  E.  880,  57  Am.  Rep.  106. 

[c]  (Sup.  1891) 

The  approval  of  the  final  settlement  and 
discharge  of  the  administrator  of  a  deceased  in- 
fant precladea  the  bringing  of  an  action  against 
the  infant's  guardian  who  has  accounted  to  the 
administrator  and  been  discharged,  either  on 
his  bond,  or  to  set  aside  his  report— Hort<m  v. 
Hastings,  128  Ind.  103,  27  N.  E.  338. 

[d]  (8VP.1891) 

Under  Rev.  SL  1881,  I  2403,  which  pro- 
vides that  final  settlements  of  estates  that  affect 
a  i»rt7  adversely  may  be  set  aside,  and  section 
3d8,  which  provides  that  the  court  shall  disre- 
gard any  error  which  does  not  affect  the  sub- 
stantial rights  of  the  adverse  party,  and  no 
jodgmeut  can  be  reversed  by  reason  of  such  er- 
rors, a  final  report  and  settlement  of  a  guard- 
ian will  not  be  set  aside  on  the  ground  that 
the  guardian  failed  to  make  an  inventory  of 
plaiotiff's  property  in  proper  form,  and  to  file 
reports  at  the  time  they  should  have  been  filed, 
where  he  honestly  discharged  his  duties,  ac- 
counted for  all  moneys  and  property  in  his 
hfinda  belonging  to  his  ward,  and  with  his  final 
report  filed  receipts  in  full  signed  by  the  ward 
after  becoming  of  age.— La  FoUette  v.  Higgins, 
129  Ind.  412,  28  N.  E.  768. 

E4    (App.  18K) 

Where  a  gnardian,  in  his  report,  charges 
the  ward  -with  board,  and  fails  to  inform  the 
court  that  he  has  taken  the  ward  to  live  with 
him  as  a  member  of  the  family,  and  that  there 
is  DO  agreement  to  pay  for  board,  such  conccal- 
ment  is  ground  for  suit  by  the  ward  to  set  the 
gnardian's  settlement  aidde.— Doan  v.  Dow, 
8  Ind.  App.  324,  35  N.  E.  709. 

The  fact  that  a  guardian  loaned  bis  ward's 
money  at  10  per  cent.,  and  accounted  for  6 
per  oenL  only,  and  failed  to  account  for  mon- 
ej-s  received  for  the  ward,  is  ground  for  set- 
linft  aside  liis  final  settlement.— Id. 

[Q  (App.1894) 
Tpon  the  final  report  of  a  gnardian  all 
mvioDs  reports  are  subject  to  review  and  cor- 
rectioD.— Duckw(nth  v.  Kirby,  10  Ind.  App.  139, 
37  N.  E.  729. 

Is]  <App.l906) 

A  complaint  by  a  wai^  against  her  ez- 
natdian  and  his  bondsmen,  filed  within  three 
yean  after  settlement  of  the  guardian's  final 
tccoont,  ail^^  that  the  guardinn  had  in  his 
bands  1660.88  when  he  filed  his  report  in  1802; 
that  at  that  time  he  claimed  that  plalntififs 
mother  had  overdrawn  her  account  with  him  as 


her  agent  in  the  sum  of  f200,  which  sum  he 
appropriated  to  his  own  use  from  the  money  in 
his  hands  belonging  to  plaintiff,  and  received  a 
credit  therefor  in  his  1892  report;  that  his 
final  settlement  was  made  on  the  basis  of  $460.- 
3S  due  to  plaintiff  on  May  19,  1802,  instead  of 
fG60.38,  and  that  he  had  never  accounted  for 
the  difference.  Held  that,  under  Bums'  Ann. 
St.  1901,  I  2685,  cl.  4,  requiring  every  guard- 
ian at  the  expiration  of  his  trust  fully  to  ac- 
count for  and  pay  over  to  the  proper  person 
all  of  the  estate  of  his  ward  remaining  in  bis 
hands,  the  complaint  stated  facts  justifying  the 
vacation  of  the  final  Be tHi;un!at.— State  ex  rel. 
Millice  V.  Petersen,  75  N.  B.  602,  36  Ind.  App. 
269. 

A  direct  attack  on  a  guardian's  final  ac- 
count for  fraud  or  mistake  of  fact  may  be  made 
either  on  the  final  settlement  of  the  gnardian  or 
within  three  years  after  such  settlement  has 

been  acted  on. — Id. 

The  trust  created  by  guardianship  is  in 
fieri  >intil  final  settlement  its  made  and  the 
guardian  discharged,  and  his  reports  are  un- 
der the  control  of  and  may  be  set  aside,  cor- 
rected, or  modified  by  the  court  to  which  he  re- 
ports.—Id. 

Fob  Cases  fbom  Otiteb  States, 

See  25  Cemt.  Dig.  Guard.  &  W.  $S 

529,  530. 
See,  also,  21  Cyc  pp.  181-185. 

8  161.  Beview. 

[a]  (Sap.  1S7R) 

An  appeal  lies  only  from  such  settlement 
of  a  guardian  as  fully  discharges  him  from  all 
the  duties  of  his  trust— Angevine  v.  Ward,  66 
ind.  460. 

[b]  (9«p.  1883) 

Until  a  guardian  has  finally  settled  and 
been  discharged,  an  appeal  will  not  lie  from  an 
order  of  the  court  concerning  the  settlement  of 
the  guardianship.— Ffeiffer  v.  Crane,  89  Ind. 
485. 

[0]    (App.  1902) 

Exceptions  to  the  final  report  of  a  guard- 
Ian  'bvtag  up  for  review  all  liis  previons  re- 
ports.—Peterson  T.  Erwin,  62  N.  E.  710,  28 
Ind.  App.  330. 

Fob  Cases  pbom  Otueb  States, 

See  25  Cent.  Djo.  Guard.  &  W.  IS  523- 
526. 

See,  also,  21  Cyc.  pp.  166,  167. 

S  163.  Op«ratiom  and  eCect. 

Conclusiveness  of  adjudication  as  against  sure* 

ties  on  bond,  see  post,  S  180. 
Elffect  on  liability  of  sureties  on  bond,  see  post. 

I  17a 

[a]    (Bap.  1849) 
The  account  of  a  guardian  settled  with  the 

probate  court  after  his  removal,  though  ex 
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parte,  is  to  bv  considered  as  prima  facie  correct. 
—State  ex  rel.  SbenDOn  v.  Strange,  1  Ind.  538, 
Smith.  367. 

(b]  (§np.  1ST4) 

The  final  settlement  of  a  gtiardiau  made 
in  the  proper  court,  unless  revoked,  reoiwued.  or 
appealed  from,  is  conclnsive  upon  tlie  parties. 
It  cannot  be  attacked  collaterally,  in  a  suit  by 
the  nnrd  on  the  guardian's  bond,  for  the  allow- 
ance to  a  third  person  of  an  unjust  and  fraud- 
ulent claim  in  such  set tlcmeiit.— Holland  v. 
8tate  ex  rel.  Fenton,  4S  Ind.  iS»l. 

[c]  (Sap.  18TS) 

The  reimrts  of  a  guardian  may  be  collater- 
ally attacked.— Cogswell  t.  State  ex  rel.  Albert, 
tio  Ind.  1. 

Id]   (Sop.  mo) 

A  Kuardian'd  reiwrt,  wliit-h  baa  been  ap- 
proved by  the  court,  in  deemed  prima  facie  cor- 
rect;  it  beiug  presumed  tliat  the  scveml  items 
were  examined  and  approved  by  the  court. — 
(;iidcwell  v.  Snyder,  72  Ind.  uliS. 

te]     <S«p.  1881) 

Mlicre  a  decedent  made  his  final  iiettlement 
flB  a  gttardinn  and  reported  it  to  the  proper 
court,  and  it  was  nppro%'od,  and  he  was  finally 
discharged  by  the  court,  a  claim  embraced 
therein  was  finally  adjudicated  in  that  proceed- 
ing, and  a  collateral  suit  cannot  be  maintained 
tu  recover  the  same  thing.— Candy  v.  Hanmore, 
T«  Ind.  125. 

Ex  parte  orders  and  partial  reports  in  rela- 
tion to  the  duties  of  guardians,  though  ouly 
prima  facie  correct  and  subject  to  revision  at 
any  time  before  final  seltlenient,  cannot  be  col- 
laterally attacked.— Id. 

[f]  <Sap.  1SS4) 

Unapproved  guardian  accounts  conclude  no 
one.— State  ex  rel.  Dunham  t.  Roche,  04  Ind. 
372. 

[g]  (Sun.  1885) 

The  discharge  of  a  guardiiin.  without  re- 
quiring him  first  to  pay  over  what  bis  report 
showed  was  iu  his  hands,  does  not  amount  to 
an  adjudication  that  be  had  paid  it  over.^ 
Naugle  V.  Slate  ex  rel.  Burton,  101  Ind.  2S4. 

[h]  (Sap.  1887} 

The  approval  of  a  gimrdian's  final  report 
and  settlement  by  the  circuit  conrt  is  such  an 
adjadication  of  all  matters  as  were,  or  should 
have  been,  brought  Into  the  account  and  re- 
port, as  precludes  all  collateral  inquiry  into 
its  correctuess  by  parties  interested  so  long 
att  the  judgment  remains  In  force. — Catttetter  v. 
Stale  ex  rel.  Bradbum,  112  Ind.  445,  14  N.  B. 
:!SS. 

[1]  (Sap.  1891) 
The  final  report  of  an  outgoing  guardian, 
resigning  his  trust  during  the  period  of  guardian- 
ship, and  the  approval  of  such  report,  followed 
by  bis  discbarge  by  the  court,  does  not  con- 
stitute a  "final  settlement."— Stiite  ex  rel.  Cole- 
man v.  Peekham.  136  Ind.  198,  .30  X.  E.  28. 


IJ]    (Sup.  1894) 

The  final  report  and  discbarge  of  a  gu 
ian  is  not  a  bar  to  an  action  against  bim  by 
wards  to  enforce  a  constructive  trust  as  to  '. 
purchased  by  him,  where  be  was  not  require* 
and  did  not,  report  concerning  that  transact 
—Taylor  v.  Calvert,  138  Ind.  t>7.  37  N.  1::. 

[kl    (Sop.  1897) 

A  partial  settlement  of  a  guardian  n 
approved  by  the  court  cannot  be  attacked 
laterally,  but  is  binding  as  to  all  matters  p 
erly  embraced  therein  and  adjudicatecl  until 
aside,  corrected  or  modified  by  some  direct 
ceeding  brought  for  the  purpose.— State  ex 
IJttle  v.  I^anions,  47  N.  E.  17,  147  Ind.  i 
lii;  Am.  St.  Rep.  430. 

[1]    {App.  19.12) 

Where  a  guardian,  while  bis  ward 
still  under  age,  petitioned  that  ail  the  n 
ey  hclonRiiig  to  the  ward's  estate  be  tui 
over  to  him  for  the  purpose  of  boarding,  cl< 
ing,  and  schooling  the  ward,  and  the  co 
without  having  the  ward  liefore  it,  and  witt 
notice  to  him,  and  without  any  prayer  for 
charge  in  the  petition,  entered  an  order  acc 
ing  the  guardian's  report  and  discharging  1 
the  ward  was  not  bound  thereby,  and  mi 
upon  attaining  his  majority,  demand  a  set 
ment  notwithstanding  such  order  of  discba 
-State  ex  rel.  Webb  v.  Stockwell,  G3  N. 
321.  28  Ind.  App.  530. 

[m]    (Sup.  1901) 

Tlie  settlement  of  the  accounts  and 
<'hat'i;c  of  a  guardian  do  not  create  an  esto] 
against  the  surety  on  his  bond,  so  as  to  precl 
him  from  -enforcing  a  claim  under  an  ind 
nifying  mortgage  given  by  the  guardian,  wl 
the  surety  in  fact  became  liable  for  and  i 
a  sum  as  such.— Howe  t.  White,  tiO  N.  E.  t 
162  Ind.  74. 

[n]  (App.  1905) 
An  order  settling  a  guardian's  final 
count  and  discharging  him,  while  impervioui 
collateral  attack  as  to  all  matters  fncluded 
the  report,  does  not  constitute  an  adjudicai 
as  to  any  matter  not  included  in  the  final 
tlement.— State  ex  rel.  Millice  v.  Petersen, 
X.  B.  (i02,  36  Ind.  App.  269. 

[O]     (App.  1908) 

Where  a  guardian  makes  a  full  discloi 
of  his  ward's  estate  to  the  court  and  has 
ecntetl  the  court's  order  with  reference  ther 
the  guardian  is  not  liable.— Alcon  t.  Ko< 
42  Ind.  App.  537,  82  N.  E.  92,  84  N.  K.  11 

1-"0R  Cases  from  Other  States, 

See  2,)  Cert.  Dig.  Guard.  &  \Y.  H  ^ 

4T4.  540-544. 
See,  also,  21  Cyc.  pp.  178.  17». 

gl64.  Private   aoeoutiiic   aad  sett 
ment. 

[a]    (Sup.  1847) 

An  orphan  female  ward,  9  years  old,  do 
ciled  iu  Ohio,  where  the  age  of  majority  waa 
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n-as  brought  into  tbis  state,  where  such  &ge  was 
21,  by  B.,  who  wfts  here  appointed  her  guard- 
ian. At  the  age  of  18  the  ward  chose  this  state 
as  her  permanent  home,  having  resided  here 
conrinuooBly  since  her  removal  from  Ohio.  B., 
after  his  ward  became  domiciled  here  and  before 
she  wns  21,  was  instrumental  in  the  sale  of  her 
real  estate  for  her  in  Ohio,  the  proceeds  of 
wbifh  he  received  and-  brought  into  this  state. 
Held,  that  he  wait  chargeable  as  guardian  for 
said  proceeds,  and  that  his  payment  of  them  to 
his  ward  before  she  was  21  wonld  not  excuse 
bim  from  accounting  here  for  the  same  to  the 
proper  auUiority.— Iliestand  T.  Kuns,  8  Blackf. 
34o,      Am.  Dec.  481. 

Ibl    ISmp.  1877) 

An  infant  married  to  a  man  of  full  age 
is  bound  by  a  settlement  made  by  blm  with 
her  guardian  by  her  consent  and  direction. — 
Haines  v.  State  ex  rel.  Shope,  GO  Ind.  41. 

[c]  (Sap.  1S90) 
A  guardian  who  makes  an  iuformat  settle- 
tnent,  and  obtains  a  release  from  his  ward, 
iiRRDmcH  tlie  burden  of  making  it  clearly  appear 
that  be  fully  and  fairly  disclosed  tlie  condition 
of  the  ward's  estate  at  the  time  of  the  settle- 
ment, and  that  he  paid  over  the  amount  found 
due,  rither  in  money  or  in  such  securities  an  had 
beea  taken,  in  pursuance  of  the  order  of  the 
court  or  in  the  exercise  of  such  diligence  and 
pradence  as  men  display  in  the  conduct  of  their 
ovn  affairs.  The  burden  rests  upon  the  guard- 
ian to  show  affirmatively  that  he  exercised  the 
required  degree  of  care  in  taking  the  securities 
vhidi  be  tamed  over  to  his  ward,  or  that  they 
were  good  beyond  peradventure  and  that  tliey 
will  be  collectible  when  they  fall  due.— I^ine  v. 
Uwder,  2.1  N.  E.  758,  122  Ind.  548. 

A  settlement  between  a  guardian  and  bis 
irard,  made  out  of  court,  and  without  turning 
over  to  the  ward  the  money,  property,  or  securi- 
ties which  actually  constituted  the  trust  es- 
tate, is  not  such  a  settlement  as  will  stand  in 
a  court  of  equity  when  seasonably  assailed. — Id. 

Where  adequate  care  Is  observed  by  a 
suardian  and  the  condition  of  the  estate,  and 
the  character  of  the  investments  of  the  trust 
fnnds  are  truthfully  reported  to  the  court  a 
mrdian  may  relieve  himself  and  his  sureties 
by  taming  over  the  estate  to  his  ward  who  luis 
attahied  his  majority  in  the  condition  in  which 
it  actually  exists  at  the  time  a  settlement  is 
nwde.  Where  a  aettlement  is  thus  made,  and 
it  nfteitwards  turns  out  that  securities  so  taken 
ud  turned  over  were  worthless,  iu  order  to  jus- 
tify cancellation  of  the  settlement,  it  must 
tpltear  that  there  was  negligence  and  bad  faith 
ra  the  part  of  the  guardian.— Id. 

In  a  proceeding  to  set  aside  the  final  set- 
tlenmt  report  of  a  guardian,  when  it  appears 
that  the  guardian  obtained  a  receipt  in  fall  and 
release  from  Uia  ward  by  a  representation  that 
■trtaln  secnrities  which  he  turned  over  were 
wtrmt  and  constituted  the  balance  of  her  es- 
tite,  when  in  fact  the  securities  were  worth- 


less notes,  which  had  been  taken  by  the  guard- 
ian in  his  own  personal  transactions,  the  re- 
ceipt and  release  will  cot  be  a  bar  to  opening 
up  the  final  settlement. — Id. 

ITOB  Cases  fhou  Otheh  States, 

See  2S  Cbht.  Dig.  Guard.  &  W.  18  471. 

545-555. 
See,  also,  21  Cyc.  pp.  1C»-172. 

8  166.  Actions  to  open  or  set  aside  set- 
tlement. 

Accrual  of  right  of  action,  see  Limitation  oe 

Actions,  §  82. 
Joinder  of  causes,  see  Action,  |S  45,  40. 

[a]  (Sap.  1874) 

The  settlement  of  a  guardian  cannot  be  set 
aside  or  opened  up  except  by  a  direct  proceed- 
ing.—Barnes  V.  Bartlett,  47  Ind.  OS. 

[b]  (SDp.  18S1) 

The  three-year  limitation  prescribed  by  2 
Rev.  St.  p.  587,  §  110,  iu  actions  to  set  aside 
tlie  linal  settlemeut  of  an  executor  or  an  ad- 
ministrator, applies  to  actions  to  set  aside  the 
final  settlement  of  a  guardian.— Briscoe  t.  John- 
son, 73  Ind.  573. 

[c]  {Svp.  1S86) 

A  complaint  to  set  aside  the  final  settle- 
ment report  of  guardian,  averring,  among  other 
things,  that  money  out  of  the  ward's  estate  Was 
improperly  paid  by  him  upon  an  order  of  court 
obtained  by  misrepresenting  the  facts,  is  sufli- 
ciont.—Wainwright  v.  Smith,  106  Ind.  239,  C 
N.  E.  333. 

[d]  (8NP.  1889) 

A  complaint  by  wards  to  set  aside  a  set- 
tlement by  a  guardian,  charging  him  with  con- 
spiiing  with  another  to  defraud  platntifFs,  al- 
leging that  the  guardian  falsely  represented  to 
the  court,  for  the  purpose  of  defrauding  plain- 
tiff's, that  they  had  no  homes,  and,  unless  their 
funds  were  used  to  pay  the  rent  of  a  house 
occupied  by  their  father,  as  tenant  for  said 
guardian's  confederate,  they  would  be  without 
ft  home,  and  dependent  on  charity,  upon  which 
the  court  ordered  the  rent  [mid  out  of  the 
trust  fund,  states  a  good  cause  of  action.— 
Wainwright  t.  Smith,  117  Ind.  414,  20  N.  B. 
297. 

fiuch  a  complaint  is  supported  by  findings 
that  defenilaut  drew  the  application  referred  to. 
knowing  it  to  be  false,  and  that  xaid  guardian 
swore  to  it,  and  presented  it  to  the  court,  and 
obtained  the  order,  acting  upon  which  he  paid 
the  amount  of  the  rent  out  of  plaintiffs'  estate, 
though  the  fact  of  the  conspiracy  between  the 
parties  is  not  expressly  found. — Id. 

[e]     (Sup.  1S90) 

In  a  proceeding  to  set  aside  a  final  set- 
tlement of  a  guardian,  it  apiieared  that  the 
guardian  obtained  a  receipt  in  full  and  release- 
from  his  ward  by  representing  'that  certain  se- 
curities which  he  turned  over  were  solvent  and 
constituted  the  balance  of  her  estate,  when  in 
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fact  tbpy  were  worthless  notes  which  had  been 
taken  by  him  in  his  own  personal  transactions. 
BeU,  that  in  sudi  case,  as  law  and  fcotxl  con- 
science required  the  guardian  to  withhold  the 
receipt  and  release,  and  not  obtain  his  dbcharge 
as  euardian  until  the  money  due  his  ward  had 
heon  paid  over,  be  would  not  be  heard  to  t«ay 
that  he  did  not  agree  to  do  so.— Line  v.  Lnwder, 
122  lad.  548.  23  X.  E.  758. 

Where  a  guardian  obtains  a  receipt  In  full 
and  release  on  representing  that  certain  securi- 
tiex,  which  he  turned  over,  were  solvent  and 
constituted  the  balance  of  her  estate,  when  in 
fact  they  were  worthless  notes  which  bad  been 
talcen  by  bim  In  bis  own  personal  transactions-, 
it  is  not  necessary  that  the  notes  should  bp 
tendered  back  before  application  to  set  asiil'- 
the  settlement  is  made,  but  it  Is  sufficient  if  the 
ward  offers  to  return  them  at  the  hearing.— Id. 

[f]    (Sop.  1891) 

In  the  abseuce  of  a  special  statute  provid- 
ing for  setting  aside  the  final  reports  of  guard- 
ians, such  actions  must  be  brought  within  the 
time  limited  by  Rev.  St.  1881.  S  2403,  relating 
to  the  settlement  of  decedents'  estates,  and  pro- 
viding that  final  settlements  may  be  set  aside 
within  three  years,  and  that  persons  under  d'ls- 
ability  may  sue  three  years  after  removal  of 
their  disability.— Ilorton  t.  Hastings,  128  Ind. 
103,  27  N.  E.  338. 

Isl    (App.  1893) 

Though  a  ward  must  take  notice  of  the 
final  report  of  his  guardian,  he  is  not  limited 
to  remedy  by  appeal  for  the  guardian's  fulhtre 
to  account  for  moneys  received,  but  may,  if  in 
proper  time,  sue  to  set  the  final  settlement 
aside.— Doan  v.  Dow,  8  Ind.  App.  324,  35  N. 
K.  709. 

[hi    <Snp.  1S94) 

The  sureties  on  a  guardian's  bond  may 
be  made  parties  in  an  action  by  the  ward 
against  tbe  guardian  to  set  aside  an  approval  of 
his  account  rendered  at  the  time  of  his  resigna- 
tion.— State  ex  rel.  Coleman  T.  Peckham,  136 
Ind.  198,  30  X.  E.  28. 

[i]    (Sap.  18S7) 
A  guardifui's  final  settlement  made  by  him 
with  the  ward  and  approved  by  the  court  after 

the  ward  becomes  twenty-one  years  old  or,  if 
a  female,  after  she  marries  a  man  of  that  age, 
cannot  be  set  aside,  modified,  or  corrected  after 
the  expiration  of  three  years  from  the  date  of 
its  approval,  nor  can  it  be  set  aside  in  an  ac- 
tion brought  within  the  three  years  except  for 
fraud  or  mistake, — State  ex  rel.  Little  v.  Par- 
sons. 47  N.  E.  17,  147  Ind.  57i>,  02  Am.  St. 
Rep.  430. 

The  final  report  of  a  guardian  resigning 
during  the  period  of  guardianship  is  not.  though 
approved  by  the  court,  a  final  settlement,  with- 
in the  limitation  of  actions  to  set  aside  final 
settlements  to  three  years  after  the  ward  is  re- 
lieved of  disability.— Id. 


U]  (8«p.  1906) 
A  claim  filed  by  a  ward  against  ber 
mer  guardian's  estate,  for  money  had  and 
ceived,  is  not  in  the  nature  of  a  suit  to 
aside  the  goardiaa's  final  settlement,  nor 
upon  the  guardianship  bond.— Roberta  r.  Sm 
165  Ind.  414,  74  N.  E.  S&4. 

Fob  Cases  fbou  OniER  States* 

Seb  25  Cent.  Dia.  Onard.  A  W.  If  S 

537. 

See,  also,  21  Cyc.  pp.  181-185. 


VIX.  FOBEIOK  AXD  AHOHXARI 
OUABDXAKSHIP. 

i  166.  FoMlsn  appvlBtmant. 

[a]    (Sap.  18B6} 

In  habeas  corpus  for  Ibe  custody  o 
minor,  it  appeared  that  tbe  petitioner  was 
pointed  guardian  In  Missouri,  where  he  real 
at  the  commencement  of  the  proceedings, 
where  the  property  of  the  ward  was  sitaa 
that  the  ward,  17  years  old,  though  prov! 
with  a  good  homd  and  educational  advanti 
by  his  guardian,  ran  away  to  his  sister  in 
diana,  who  was  only  22  years  of  age,  and 
erwise  unfit  to  have  the  custody  of  her  brot 
The  Missouri  statute  provides  that  a  guan 
shall  have  the  control  of  bis  ward's  person, 
charge  of  his  support.  Bdd,  that  petitioner 
entitled  to  tbe  custody  and  control  of  tbe  w 
-Grimes  t.  Bntsch,  41  N.  E.  S2S,  142  Ind. : 

Fob  Cases  fbou  Otheb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  i 

559.  500,  567. 
See,  also,  21  Cyc.  pp.  CI.  263. 

i  168.  Onatody  aad  disvositiaB  of  pv 

[a]  (Sap.  1869) 

Though  tbe  power  of  a  guardian  la  I 

to  the  state  in  which  he  receives  hit  appc 
meut,  yet  be  is  competent  to  receive  tbe  p: 
erty  or  custody  of  tbe  ward  when  placed 
his  hands  by  such  court  to  he  taken  to  tbe  s 
where  both  belong,  but  such  guardian,  to  enl 
him  to  receive  the  property  or  the  custodj 
the  ward,  must  make  proof  of  bis  guardians 
—Warren  v.  Hofer,  13  Ind.  167. 

[b]  (Snp.  1868) 

Rev.  St.  1843.  c.  85.  I  lOT,  authorii 
the  court  having  jurisdiction  to  make  such 
der  respecting  the  delivery  and  payment  of  p: 
erty  and  moneys  to  the  nonresident  guardian 
nonresident  wards  as  to  tbe  court  may  si 
just  and  right,  was  but  declaratory  of  what 
law  was  in  that  respect  before  its  enactmei 
Eail  T.  Dresser,  30  Ind.  11,  9S  Am.  Dec.  66 

The  question  of  tbe  exercise  of  the  po 
to  make  an  order  respecting  the  delivery 
payment  of  money  to  nonresident  guardiani 
nonresident  wards  is  addressed  to  the  so 
judicial  discretion  of  tbe  court,  to  be  determi 
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opon  principles  of  comity,  equity,  and  Justice; 
and  wher?  it  appears  for  the  best  intereat  of 
the  ward,  and  it  does  not  appear  that  any  prin- 
ciple of  public  policy  will  be  Tiolated,  or  the 
legal  rights  of  any  of  our  citizens  injured  or 
impaired,  the  court  should  grant  the  order.—ld. 

Letters  of  guardloDsbip  granted  by  the 
courts  of  one  state  do  not  operate  to  give  the 
guardian  a  strict  right  to  control  assets  of  the 
ward  situated  within  another  state.— Id. 

It  is  proper  to  direct  a  guardian  appointed 
for  a  nonresident  to  pay  to  the  father  of  the 
ward,  who  was  appointed  guardian  of  such 
ward's  person  and  estate  in  a  foreign  state, 
funds  belonging  to  such  ward,  where  it  appears 
that  no  rights  of  any  of  the  citizens  of  this 
state  wonld  be  injured  by  the  transmicsion  of 
the  fund  to  the  foreign  guardian.— Id. 

[c]     (Snp.  1877) 

ruder  Rev.  St.  1876,  p.  503,  the  circuit 
court  has  power  to  make  an  order  requiring  a 
domestic  guardian  who  has  funds  in  bis  hands 
belonging  to  nonresident  wards  to  pay  over 
such  funds  to  a  foreign  guardian,  when  in  the 
exercise  of  a  sound  discretira  such  an  order 
appears  to  be  for  the  best  Interests  of  the  wards. 
—Marts  T.  Brown.  56  Ind.  SS6. 

In  an  action  by  a  foreign  guardian  of 
nonresident  wards,  to  require  the  resident  guard- 
ian to  pay  over  funds  of  the  wards  held  by  him, 
an  answer  charging  the  unfitness  of  the  persons 
with  whom  the  wards  are  residing  to  have 
charge  of  them  is  insufficient. — Id. 

A  foreign  guardian  of  nonresident  wards 
may  sustain  a  petition  to  the  circuit  court 
having  jurisdiction  of  a  resident  guardian  hold- 
ing funds  of  such  wards  for  an  order  directing 
the  latter  to  pay  over  his  funds  to  the  petitioner. 
-Id. 

Fob  Cases  from  Otheb  States, 

See  25  Cent.  Dig.  Guard.  &  W.  SS  301- 
5m. 

See.  also,  21  Cyc.  pp.  24K>-2ti8;   note,  9o 
Am.  Dec.  060. 

f  170.  AetioM  by  faroigM  cnmrdUmi. 

[a]    (Sap.  1S76) 

Wliere  a  foreign  guardian  sues  to  recover 
personal  property  of  his  ward  situate  in  In- 
diana, the  fact  that  the  complaint  does  not 
show  that  the  guardian  has  complied  witli  ttie 
provisions  of  Act  May  .3.  18(i0  {2  Rev.  St.  lS7(i, 
p.  598),  in  regard  to  the  filing  of  an  authenti- 
cated ropy  of  his  appointment,  cannot  render 
the  complaint  bad  on  demurrer  assigning  as 
cause  the  want  of  sufficient  facts.— Shook  v. 
State  ex  rel.  McCampbell,  r>3  Ind.  403. 

Fob  Cases  fbou  OmKR  States, 

See  25  Cent.  Dig.  Guard.  &  W.  »  570- 
573. 

See.  also.  2t  Cyc  p.  2fM>. 


Vm.  LIABILITIES  OH  OVABDIAX- 
SaiP  BOITDI. 

Action  to  set  aside  fraudnlent  conveyance  hy 
surety,  see  Fbauddlknt  Cokvetaitces,  | 

Appropriations  of  payments  on  liabUitlea  on 

separate  bonds,  see  Patueht,  I  44. 
Conveyances  by  sureties  in  fraud  of  creditors, 

see  FRAUDtnjENT  ConVKTAHCES,  |  54. 

Necessity  and  sufficiency  of  bond,  see  ante,  H 

15,  24. 

Right  of  guardian  against  whom  Judgment  has 
been  recovered  in  action  on  bond  to  claim 
benefit  of  exemption  laws,  see  ExEMFTioirs, 
SS  G3,  72. 

Right  of  obligee  to  attack  fraudulent  convey- 
ance by  surety,  see  Fbauditlent  Convey- 
ANCES,  S  218. 

Right  of  sureties  on  bond  of  guardian  to  claim 
benefit  of  exemption  laws,  see  EJxehftiohs, 
175. 

S  ITS.  Xatvre  and  «Kt«Bt  Im  cemeraL 

[a]  (Sa».lW» 

Where  a  wife  is  appointed  a  guardian,  her 
husband  should  be  taken  as  her  sole  bondsman 
only  when  his  pecuniary  resources  are  ample. 
— Kx  parte  Maxwell,  19  Ind.  88. 

[b]  (Sap.  18«) 

Where  the  original  bond  given  by  a  guard- 
ian was  in  a  sum  too  small,  and  he  gives  an 
addllional  bond  voluntarily,  such  second  bond 
is  as  binding  upon  him  as  though  given  In 
compliance  with  an  order  of  the  court.— Potter 
V.  State  ex  rel.  Thompson,  23  Ind.  550. 

[c]  (Sap.  1866) 

The  principal  obligor  is  not  the  agent  of 
the  clerk  or  court  in  procuring  the  execution  of 
the  bond.  It  is  the  business  of  the  guardian 
to  present  the  bond  to  the  clerk  or  court  for 
approval.— Black  well  v.  State  ex  rel.  Simpson, 
26  Ind.  2M. 

W  (Sap.  1S74) 
The  estate  of  a  surety  upon  a  guardian's 
bond  is  liable  for  a  default  of  the  guardian 
which  occurred  subsequent  to  the  death  of  the 
surety.— Voris  v.  State  ex  rel.  Davis,  47  Ind. 
345. 

le]      (Sap.  1878) 

The  surety  of  a  guardian  is  Immediately  lia- 
ble on  the  guardian's  misapplication  of  the 
ward's  money;  and  the  guardinn's  sutmequent 
solvency,  when  he  signs  a  new  bond  with  a 
new  aure^,  Is  Immaterial.— State  ex  rel.  Cavlns 
v.  Sanders.  62  Ind.  502,  30  Am.  Rep.  2<^. 

m  (8nP>  1881) 
A  bond  given  by  a  guardian  appointed  as 
such  for  the  "unknown  heirs"  of  a  deceased  per- 
son, being  a  nullity,  is  not  valid  as  a  common 
law  bond.— State  ex  rel.  Ross  v.  McLaughlin, 
77  Ind.  335. 

Where  a  guardian  was  appointed  for  the 
"unknown  heirs"  of  a  deceased  person,  and  it 
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nppenred  that  the  only  heir  of  such  decedent 
was  a  grandchild  bom  to  a  married  daughter 
of  the  decedent  after  the  death  of  the  latter, 
the  obligors  on  the  guardian's  bond  are  not 
estopped,  in  an  action  by  such  grandchild  on 
such  bond,  to  assert  that  tbe  appoiDtmeot  Was 
void. — Id. 

[g]  (8np.l8gl) 

Where  a  guardian's  bond  is  valid  on  its 
face,  tbe  sureties  thereon  caoDot  escape  liability 
by  disputing  the  truth  of  its  recitalK.— Gray  v. 
Htate  ex  rel.  Mills,  78  Ind.  68,  41  Am.  Rep.  545. 

n>1  Where  the  penalty  in  a  guardian's  l>ond  is 
left  blank,  the  defect  Is  cured  by  Ker.  St.  S 
2516,  providing  that  a  guardian's  bond  shall 
not  be  Toid  on  account  of  any  informality,  ille- 
gality, or  defect,  either  fonnal  or  snbstantlal, 
bat  shall  have  the  same  effect  as  if  legally 
executed.— (Sup.  3885)  State  ex  rel.  Rowe  v. 
Britton,  102  Ind.  214.  1  S.  E.  fi17;  (1888)  Brit- 
ton  V.  State  ex  rel.  Rowe,  116  Ind.  55,  17  N- 
E.  251. 

The  failure  to  approve  a  guardian's  boml 
does  not  invalidate  it.— Id. 

[i]  (Sav.  1SS9) 
It  is  no  objection  to  a  complaint  in  an  ac- 
tion on  a  guardian's  bond  that  it  is  therein  al- 
leged that  the  guardian  was  appointed  by  tbe 
court,  while  an  exhibit  shows  that  his  bond 
was  approved  by  the  clerk,  as.  In  spite  of  the 
irregularity,  if  auy,  the  ho:.d  is  valid  by  Rev. 
St.  {  251G.  providing  that  such  a  bond  shall 
not  be  void  for  any  informality,  illegality,  or 
defect  therein,  or  by  reason  of  any  such  infor- 
mnlity,  etc.,  in  the  appointment  of  the  guardian. 
— Peellc  V.  State  ex  rel.  Ilipes.  118  Ind.  512, 
21  N.  E.  2S8. 

The  fact  that  there  was  no  personalty  bc- 
louging  to  the  ward's  estate,  and  that  his  land 
was  worth  $1,200,  and  the  rental  value  was 
$<15.  nt  the  time  of  the  guardian's  appointmpnt, 
and  that  the  clerk  hy  mistake  fixed  the  penalty 
of  the  liond  at  $2,400,  is  ne  ground  for  reform- 
ing the  bond,  as  the  mistake,  if  any,  was  one  of 
law,— Id. 

Even  if  the  mistake  were  one  that  could 
be  corrected,  the  burety  cannot,  after  his 
principal  has,  on  the  faith  of  the  bond,  received 
money  of  the  ward,  procure  the  reduction  of  the 
penalty  of  the  bond,  and  thereby  cause  loss  to 
tbe  ward,  but  is  bound  by  his  long  acquiescence. 
—Id. 

For  Cases  fbou  Other  States, 

See  25  Cent.  Dig.  Guard,  &  W.  SS  OTO- 
.')88. 

See,  also,  21  Cyc.  pp.  221-223. 
1 174.  Property  coTored. 

[A]  (Snp.  1854) 
The  bond  ^ven  by  a  guardian  in  assuming 
the  duties  of  his  trust  was  hy  Rev.  St.  1838, 
only  designed  to  secure  the  faithful  appropria- 
tion and  investment  of  the  personal  estate  of 
the  ward.  Including  the  rents  of  the  real  es- 


tate.—Warwick  T.  State  ex  rel.  Gladden,  5  Ind. 

330. 

Sureties  on  the  original  bond  of  a  guard- 
ian under  the  Revised  Statutes  of  1838,  wen^ 
not  responsible  for  the  application  of  the  pur- 
chase money  received  by  the  guardian  on  a  sale- 
of  the  real  estate  of  his  ward  under  an  order 
of  the  probate  court  In  case  of  sudi  a  sale, 
an  additional  bond  was  necessary.— Id. 

The  sureties  on  the  bond  of  a  guardian' 
who  has  received  personal  estate  belonging  to 
his  ward  are  responsible  for  a  faithful  appli- 
cation of  it,  although  it  came  into  his  hands 
from  an  estate  on  which  do  administratioa 
had  been  had. — Id. 

[b]  (S«p.lS64) 
The  money  received  by  a  guardian  from  a 
sale  of  real  estate  belonging  to  his  ward  cnn- 
not  be  recovered  in  a  suit  on  a  bond  given  under 
Rev.  St.  184.%  p.  008,  |  ^  but  only  on  the  bond 
given  by  the  guardian  upon  an  order  by  the 
court  for  the  sale  of  such  real  estate.— Potter  t. 
State  ex  rel.  Thompson,  23  Ind.  007. 

[C]     (Snp.  igfiT) 

Upon  the  death  of  the  principal  in  a  guard- 
ianship bond,  the  trust  is  thereby  terminated, 
and  the  sureties  become  liable  for  the  amount 
of  money  in  the  guardian's  hands,  belonging  to 
the  ward,  at  the  time  of  his  death.— State  ex 
rel.  McCoy  v.  Thorn,  28  Ind.  306. 

[d]  (Sup.  1874) 

The  statute  not  having  made  it  one  of  the 
duties  of  the  county  clerk  to  receive  money  dne 
a  ward  from  a  guardian  upon  tbe  settlement  of 
tbe  guardianship,  though  deposited  with  the 
clerk  by  order  of  the  court,  the  guardian  and 
the  surety  on  his  bond  arc  liable  to  the  ward  if 
the  clerk  converts  to  his  own  use  money  so  de- 
posited.—State  ex  rel.  Itoberts  v.  Fleming,  4(i 
Ind.  200. 

[e]  (Snp.  1874) 

If  real  estate  of  wards  Is  sold  on  the  ap- 
plication of  the  guardian,  he  and  his  sureties 
are  not  liable  on  his  original  bond  for  the  pro- 
ceeds of  such  sale.  If  it  is  sold  on  the  applica- 
tion of  some  person  other  than  tbe  guardian, 
and  the  proceeds  paid  over  to  such  guardian, 
he  and  bis  sureties  are  liable  on  his  original 
b<Hid  for  such  proceeds.— Golbum  t.  State  ex 
rel.  Arnold,  47  Ind.  310. 

[f]  (Snp.  1S76) 

The  bond  of  a  guardian,  conditioned  for 
the  faithful  dischat^  of  his  duties  as  guardian 
of  the  property  of  a  person  uamed  as  the 
minor  heir  of  a  certain  decedent,  cox'ers  moneys 
of  the  ward's  estate  received  by  the  guardian 
from  other  sourt^s.  as  well  as  from  the  estate 
of  said  decedent.— Hunt  v.  State  ex  rel.  Martin. 
53  Ind.  321. 

rg]    (Sop.  1879) 
The  assets  in  the  hands  of  a  guardian  on 
whose  Ijond  suit  was  brought  for  a  failure  to 
pay  over  assets  lielonging  to  the  ward  con- 
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ftiated  of  certain  notes  which  bad  been  given  to 
him  hy  the  surety  of  a  former  eaardian  on 
settlement  with  him;  and  one  of  the  notes  had 
not  beetmie  due,  and  the  others  had  been  col- 
lected. HeM,  that  the  amount  of  snch  unma- 
tured note  could  be  included  in  the  damages.— 
Uipes  Y.  State  ex  rel.  Shirk,  69  Ind.  403. 

Where  a  guardian  converts  his  ward's  mon- 
ey prior  to  giving  a  bond,  and  subsequently  be 
replaces  it,  his  sureties  are  liable  if  be  fails 
to  account  for  the  money  so  replaced.— Parker 
T.  Uedsker.  80  Ind.  155. 

II]  (S«p.  1882) 
Where  a  guardian  bad  given  an  additional 
bond  ID  case  of  sale  of  real  estate,  and  a  surety 
on  both  bonds  had  been  discharged,  and  a  new 
bond  ordered,  held,  that  the  new  bond  coveretl 
his  entire  liability  for  all  moneys  or  property 
in  his  hands  at  the  time  of  execution.— Moody  t 
State  ex  rel.  Uurton,  84  Ind.  433. 

Ul  (Sap.lS8S) 
ISTiei-e  a  guardian  has  once  been  discharg- 
ed with  mooey  in  his  hands  not  paid  over,  and 
8uhRe<iueDtty  is  reapimioted,  and  accounts  only 
for  money  received  since  reappointment,  the 
sureties  on  his  first  bond  are  Iiablc.~Nangle  v. 
State  ex  rel.  Burton,  101  Ind.  284. 

[k1    (Sap.  1889) 

Where  a  guardian's  account  on  its  face 
shows  him  indebted  to  bis  wards,  but  he  ban 
really  cbaiged  himself  therein  with  a  sum.  paid 
him  bj  mistake  by  the  administrator  of  the  es- 
tate of  the  warda*  father,  greater  than  the 
amount  of  the  indebtedness,  action  cannot  be 
maintained  on  the  guardian's  bond  as  for  mon- 
ey in  his  hands  due  the  wards.— State  ex  rel. 
Howe  T.  Bond,  121  Ind.  187,  22  K.  E.  098. 

Fob  Cases  fbou  OraEB  States, 

Ree  2S  Cent.  Dig.  Guard.  &  W.  11  690- 
599. 

See,  also.  21  Cyc.  pp.  220-230. 

1 175.  Fonotioas  mmd  meta  oftrarad. 

[tl    (Sbp-  1844) 

When  the  surety  becomes  dissatisfied,  and 
apidies  to  be  discharged  from  further  respon- 
sibility, and  a  farther  bond,  with  additional 
surety.  Is  thereupon  gi\^-u  for  the  performance 
of  the  condition  of  the  former  bond,  the  surety 
in  the  new  bond  is  liable  for  the  previous,  rh 
Wfll  as  the  sultsequent,  defalcations  of  the 
suaidian. — Armstrong  t.  State  ex  rel.  Morrow, 
7  Blackf.  81. 

[b]     (8«p.  18T8) 

A  surety  on  the  additional  bond  executed 
hy  a  guardian,  under  2  Rev.  St.  1876,  p.  G.30. 
I  122,  unless  the  same  is  merely  subsidiary  to 
the  original  bond,  is  primarily  bound  for  a 
breach  thereof,  either  separately  in  a  suit 
thereon  against  himself  alone,  or  jointly  with 
the  surety  on  the  original  bond,  in  a  suit  on 


both  bonds  a^inst  all  the  sureties.— Allen  v. 
State  ex  rel.  Stevens.  61  Ind.  268.  28  Am.  Rep 
673. 

[S]     (Bvp.  I8T8) 

The  sale,  barter,  or  assignment  by  a  guard- 
ian of  the  property  of  his  ward,  including  cbos- 
es  in  action,  for  bis  own  use,  is  a  conversion 
for  which  the  guardian  is  liable  on  his  bond. — 
Lowry  V.  State  ex  rel.  Hill,  64  Ind.  421. 

[dl    {fhip.  1883) 

No  recovery  can  be  had  against  the  sure- 
ties on  a  guardian's  second  Iwnd  for  a  conver- 
sion of  the  ward's  money  by  the  guardian,  in 
the  absence  of  any  showing  that  such  conver- 
sion occurred  after  the  execution  of  the  second 
bond.— Williams  t.  State  ex  rel.  Roberts,  80 
Ind.  57a 

[e]    (S«p.  1889) 

A  guardian  invested  bla  ward's  money  in 
a  mortgage,  and  alterwardi  bought  the  mort- 
gaged land  himself,  agreeing  to  pay  the  mort- 
gage, which  he  entered  satisfied  of  record,  and 
then  mortgaged  the  land  to  a  third  person. 
Held,  that  this  constituted  a  conversion  of 
his  ward's  money,  for  which  his  bondsman  was 
liable.— Hogshead  t.  State  ex  rel.  Allen,  120 
Ind.  327.  22  N.  E.  330. 

Itl     (Sap.  1901) 

Sureties  on  a  guardian's  bond  are  not  lia- 
ble for  defalcations  of  the  guardian  occurring 
before  the  execution  of  the  bouds  signed  by 
them.-Howe  v.  White.  69  N.  E.  684,  162  Ind. 
74. 

For  Cases  fbou  Othes  States, 

See  25  Gent.  Dig.  Guard.  &  W.  Si  600- 
606. 

See,  also,  21  Cyc.  pp.  224,  231. 

1 176.  SettlemsBt  and  dlaekarce  of  piin- 
elpal. 

[a]     (Sap.  1878) 

In  an  action  by  a  ward  on  a  guardian'^ 
bond,  where  the  guardian  pleaded  a  final  settle- 
ment, and  the  reply  was  a  general  denial,  a 
verdict  for  the  ward  was  not  contrary  to  law, 
where  there  waa  evidence  that  a  receipt  in  full 
of  all  demands  given  to  the  guardian  was  to 
enable  him  to  settle  with  the  court,  on  his 
agreement  that,  if  it  was  not  right,  he  would 
make  it  right.— Beedle  v.  State  ex  rel.  Small, 
G2  Ind.  2a 

Fob  Cases  fbou  Otheb  States, 
See  21  Cyc.  p.  237. 

i  177.  DiacharKC  of  anretles. 

[a]    (Sup.  1862) 

It  is  perhaps  the  right  of  a  surety  on  a 
guardian's  bond  without  showing  any  reason  to 
ask  the  court  to  discharge  him  from  the  bond, 
and  the  duty  of  the  court  on  such  application 
to  require  the  execution  of  another  bond  and 
grant  other  proper  relief.— Kendrick  t.  Wilkin- 
son, IS  Ind.  206. 
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2  Rev.  St  p.  328,  |  28,  pTovldes  that  rare- 
ties  on  a  guardian's  bond  may  be  discha^ed 
from  future  liability  dnder  the  name  rules  and 
regulatima  prescribed  for  the  disdiarge  of  sure- 
ties of  encutors  and  administrators,  and  that 
all  enactments  on  that  subject  shall  apply  to 
guardians  and  guardians*  bonds  and  sureties. 
Held  to  apply  to  additional  bonds  given  on 
the  sale  of  real  estate.— Id. 

[b]    (Sup.  1863) 

The  additional  bond  given  by  a  guardian 
in  an  applit-ation  to  sell  the  real  estate  of  his 
ward,  under  section  18,  p.  571,  2  Gav.  &  H. 
St,  is  not  di^chareed  by  tlie  fact  that  on  re- 
porting the  sale  of  the  real  mtate,  he  pro- 
duced the  proceeds  of  the  sale  in  court  and 
then  withdrew  them  by  order  of  the  court- 
State  ex  rel.  Mount  t.  Steele,  21  Ind.  207,  83 
Am.  Dec.  346. 

Such  a  bond  is  not  merely  subsidiary  to 
the  original  bond  given  by  the  guardian,  but 
Is  an  independent  undertaking,  and  can  only 
be  discharged  by  the  actual  payment  of  tfae 
moneys  arising  from  the  sale  of  the  real  es- 
tate, according  to  law,  to  the  person  entitled  to 
receive  the  same.— Id. 

Id    fSa».  18T3) 

Where  a  guardian  procures  an  extension  of 
the  time  for  payment  of  money  due  to  bis  ward 
by  a  mere  agreement  to  pay  a  rate  of  Interest 
which  the  guardian  is  bound  by  taw  to  pay, 
the  guardian's  surety  is  liable  on  his  bond  to 
the  ward.— Douglass  v.  State  ex  reL  Chaney, 
44  Ind.  67. 

[d]  (Sap.  ici75> 

A  guardian,  in  purchasing  land  for  herself, 
used  in  payment  a  note  given  her  aa  guardian 
on  the  sale  of  her  ward's  land;  and  the  ward, 
upon  coming  of  age,  ratified  and  confirmed  In 
writing  the  purchase  as  an  investment  of  bis 
estate,  and  released  all  right  of  action  against 
certain  named  sureties  on  the  bond  of  his  guard- 
ian, but  expressly  excepted  others.  Held  that 
by  such  ratification  and  release,  a  surety  so 
excepted  therefrom  was  also  released.- Tyner 
v.  Hamilton.  61  Ind.  2B9. 

[e]  {S«p.  187S) 

Upon  breach  of  a  guardian's  bond,  the 
liability  of  the  surety  is  not  affected  by  a  sub- 
sequent release  from  suretyship  by  order  of 
the  court  t^Kin  his  own  application  and  the 
execution  of  a  new  bond  with  a  new  surety. 
In  an  action  on  the  old  bond,  an  answer  set- 
ting up  a  former  recovery  by  the  plaintiff  in 
an  action  on  the  new  bond  is  Insufllcient— State 
ex  reL  Page  v.  Page,  63  Ind.  2^/9. 

in    (Sup.  1879) 

A  bond  was  given  by  a  guardian  who  had 
applied  for  leave  to  sell  the  real  estate  of  bis 
ward;  and.  In  a  suit  thereon,  the  defense  was 
set  up  that  tfae  surety  at  least  was  discharged, 
because,  after  the  bond  was  executed,  the  court 
changed  the  terms  of  the  order  for  the  sale. 
Held  no  defense,  because  the  terms  of  the  sale. 


as  fixed  by  the  first  order  of  the  court  consti- 
tuted no  part  of  the  contract  evidenced  by  the 
bond,  and  the  court  might,  in  its  discretion, 
alter  the  terms  of  the  sale  without  bopairing 
the  obligation  of  the  bond.— Stevenson  t.  iState 
ex  rel.  McDowell,  6&  Ind.  2S7. 

[|]  (Snp.l88l) 

A  surety  on  a  guardian's  bond  obtained  bis 
release,  and  the  guardian,  resigning  his  trust, 
obtained  letters  of  guardianship  in  another 
county,  gave  his  bond,  and  made  a  report 
charging  himself  with  .a  certain  sum  as  belong- 
ing to  his  ward.  Held,  that  the  surety  was  not 
released  from  liability  for  the  guardian's  defal- 
cation prior  to  these  proceedings.— Yost  v.  Stare 
ex  rel.  Bouslog,  80  Ind.  350. 

[h]    (Snp.  18«2) 

In  an  action  on  a  guardian's  bond  to  re- 
cover an  indebtedness  against  the  ward's  es- 
tate, the  answer  states  a  valid  defense,  where  it 
alleges  that  plaintiff  accepted,  in  extinguish- 
ment of,  the  debt,  the  Individual  note  of  the ' 
guardian.— Price  v.  Barnes,  7  Ind.  App.  1«  31 
N.  E.  809,  34  N.  B.  408. 

[1]  (APV.UW) 

The  only  way  a  surety  ran  be  releaMd 
fnmi  liability  on  a  guardian's  bond  is  to  com- 
ply with  tiie  letter  of  the  statute  and  make  bis 
application  thereunder  for  release.— Rnsh  t. 
State  ex  rel.  Bixler,  48  N.  E.  838,  19  Ind.  App. 
523. 

A  subsequent  bond  filed  by  a  guardian, 
additional  and  cumulative  in  its  legal  character, 
did  not  release  the  surety  on  the  first  bond,  and 
the  fact  that  the  court  used  the  words  "new 
bond"  in  its  order  showing  the  filing  and  ap- 
proval of  the  second  bond  can  make  no  differ^ 
ence. — Id. 

A  guardian's  original  bond  is  not  discharg- 
ed by  the  filing  of  a  second  bond,  required  by 
laws  of  the  United  States  before  be  could  re- 
ceive pension  money  for  the  wards. — Id. 

For  Cases  fboh  OTnEB  States, 

.See  25  Cent.  Dig.  Guard,  ft  W.  U  607- 
019. 

See,  also,  21  Gyc  pp.  233-238. 
S  170.  BreMh  or  ftJUlaant  of  omdltloa. 

[B]    (Sap.  1878) 

A  guardian's  failure  to  loan  money  derived 
from  the  sale  of  his  ward's  real  estate,  when 
he  had  the  opportunity  of  doing  so  on  good  se- 
curity, the  conversion  of  such  money  by  him, 
and  his  failure  to  pay  and  account  for  the  same. 
held  to  constitote  a  breach  of  his  bond,  which 
recited  that  he  had  been  ordered  to  sell  said 
real  estate,  and  was  conditioned  that  he  should 
faithfully  dlscha^  the  duties  of  his  trust  ac- 
cording to  law. — Cf^weU  t.  State  ex  reL  Al- 
bert, 65  Ind.  1. 

[b]    (Snp.  1882) 

If  a  guardian  accepts  the  surrender  of  bis 
own  note  in  payment  of  the  price  of  bis  ward's 
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lasd,  this  constitutes  a  breach  of  the  bond. — 
ITefiin  t.  Beris,  82  Ind.  388. 

[C]     (Sap.  18S2) 

It  is  a  sufficient  allegation  of  breach  of  a 
pnardian's  bond  tbat  the  suardian  had  been  re- 
moTed,  and  had  not  accouDted  to  any  of  the 
wards  for  money  received. — Moody  t.  State  ex 
rcL  Burton,  84  Ind.  433. 

m     (Sap.  1886) 

Where  a  guardian  fails  to  file  an  Inven- 
tory, as  miuired  by  Rev.  St.  1881,  §  2521.  there 
was  a  technical  breach  of  the  conditions  of  his 
bond,  such  as  will  authorize  nominal  damages 
only  in  the  absence  of  a  showing  of  actual  dam- 
flee&— Buchanan  v.  State  ex  reL  Roberts,  6  N. 
E.  614,  106  Ind.  251. 

[e]    (App.  1907) 

A  partner,  as  guardian  of  a  minor,  used 
the  foods  of  the  ward  in  the  partnership  busi- 
ness. The  partner  sold  his  interest  in  the  busi- 
ness to  his  copartner,  who  assumed  to  pay  the 
money  due  from  the  partner  to  the  ward  as  a 
part  of  the  purchase  price.  Thereafter  the  co- 
partner was  appointed  guardian  of  the  ward 
and  charged  himself  with  the  amount  due  from 
the  partner  as  former  guardian  to  the  estate 
of  the  ward.  The  copartner,  as  guardian,  never 
letoally  separated  the  money  thus  due  the  ward 
from  his  own  funds,  but  continaed  to  keep  and 
use  the  same  in  his  private  business.  Held, 
tbat  the  copartner  as  guardian  converted  the 
faods  of  his  ward,  rendering  hia  surety  on  his 
bond  liable  therefor.— United  States  Fidelity 
&  Guaranty  Co.  t.  State  ex  rel.  Smith,  40  Ind. 
App.  136,  81  N.  E.  226. 

Fob  Cases  fbom  Other  States, 

See  25  Cent.  Dio.  Guard.  &  W-  I  620. 

|1T9.  Neoessity  of  acoonntinc  mnd  de- 
fault by  prlnelpal. 

M  (Sup.  1848) 
Proceedings  must  first  t>e  had  ttetween  the 
vaid  and  his  guardian,  reqairing  the  latter  to 
acconnt,  before  the  ward  can  sustain  an  action 
against  the  guardian  and  the  sureties  on  his 
bond.-HuQt  t.  White,  1  Ind.  105. 

i  180,  ConelvslTeness    of  adjvdliiation 
acaiut  prlnoipaL' 

[>]  (Sop.  1878) 
A  surety  on  a  guardian's  bond  is  not  es- 
topped in  an  action  on  the  bond  to  go  behind 
the  reports  made  by  the  guardian,  and  to  show 
the  real  condition  from  time  to  time  of  the  as- 
sets in  the  guardian's  hands. — Lowry  v.  State 
« Id.  HiU,  64  Ind.  421. 

(bl  (S«p.lS81) 
In  an  action  on  a  guardian's  bond,  hts  set- 
tlement and  discharge  cannot  be  attacked,  as 
tbey  are  res  adjudieata.— State  ex  ret  Favorite 

T.  Slauter,  80  Ind.  5J)7. 


[c]  (8kp.1^4} 

A  guardian,  after  having  loaned  his 
ward's  money,  without  an  order  of  the  court, 
to  a  partnership,  and  taken  their  note  therefor, 
without  security,  resigned  during  the  period  of 
guardianship,  and  his  acconnt,  in  which  the 
note  was  included,  was  approved  by  the  court 
He  concealed  from  the  court  the  fact  that  the 
partnership  was  insolvent,  and  stated  that  it 
would  be  adverse  to  the  ward's  Interest  to 
change  the  investment  made  liy  him.  HtH, 
that  the  approval  of  the  acconnt  and  acc^tance 
of  the  resignation  was  not  a  bar  to  an  action 
by  the  ward  on  the  guardian's  bond,  as  the  mat- 
ters complained  of  are  not  those  disclosed  in 
the  report,  and  adjudicated  by  the  court,  but 
rather  those  concealed  from  the  court— State 
ex  rel.  Coleman  v.  Peckham,  186  Ind.  108,  86 
N.  B.  2& 

Fob  Cases  fbou  Otheb  States, 

See  25  Cent.  Dio.  Guard.  &  W.  S  621. 
See,  also,  21  Gyc  pp.  238,  239; 

i  101.  Mnmmarr  r— leJlw. 

[a]  (KKP.1B81} 

Where  a  guardian  bad  no  money  belong- 
ing to  his  ward's  estate  with  which  to  pay  a 
claim,  the  fact  that  he  was  sole  bondsman  of 
the  former  guardian  did  not  justify  the  court  In 
ordering  him  to  pay  the  amount  of  such  claim 
into  court,  for,  though  it  may  have  been  a  suf- 
ficient reason  why  he  should  no  longer  act  as 
guardian  of  his  ward,  it  would  not  justify  the 
court  in  coercing  the  payment  of  the  judgment 
in  such  a  BummBEy  manner.— Stumph  v.  Goep- 
per,  76  Ind.  323. 

Fob  Cases  from  Otheb  States, 

See  25  Cent.  Dm.  Guard.  &  W.  f  622. 
See,  also,  21  Cyc.  p.  240. 

S182.  Aotloiu. 

Accrual  of  right  of  action,  see  Liuitation  or 
Actions,  §§  47,  72. 

Aider  of  pleading  by  verdict  or  judgment  see 
Pleading,  §  4.33. 

Capacity  of  emancipated  ward  to  sue  on  guard- 
ian's bond,  see  Infants,  i  70. 

Conclusiveness  of  judgment,  see  Judqment,  f 
678. 

Demurrer  to  pleading  good  in  part,  see  Plead- 
ing, S  204. 

Documentary  evidence,  see  Evidence,  §  370. 

Exclusive  or  concurrent  jurisdiction,  see 
Courts,  |  472. 

Exemplary  dam^es  as  against  surety,  see  Dam- 
ages, §  92. 

Filing  written  Instruments  with  pleadings,  see 

Pleading,  S  310. 
Joinder  of  causes,  see  Action,      45,  46,  48, 

SO. 

Retroactive  operation  of  statute  of  limitation, 

see  lylHTTATION  Or  ACTIONS,  %  6. 

Right  to  trial  by  jury,  see  JuRT,  8  14. 
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Scope  of  cross-examination  of  ptaintitTs  wit- 
ness, see  Witnesses,  |  268. 

Self'serring  declatations,  see  Evidence,  |  271. 

Kplitting  causes  of  action,  see  Action,  |  63. 

A'ariance  between  pleading  and  instnunent  an- 
nexed, fiied,  or  referred  to,  see  Plxadino,  | 
313. 

M  (9«p.U46) 

A  declaration  in  debt  on  a  giiardinn's  bond 
alleged  tliat  tlie  defendant  bad  failed  to  pa; 
over  certain  money  to  his  ward  after  lie  had 
arrived  at  full  age.  Held,  that  a  plea  that  tbi> 
defendant  had  lent  the  money,  etc.,  should  sfaow 
that  the  loan  was  authorised  by  an  order  of 
the  probate  court.— Cottingham  v.  State  ex  rel. 
ITare,  7  Blackf.  406. 

If  the  declaration  in  debt  oo  a  guardian's 
bond  assign  specific  breaches,  a  i>len  that  the 
defendant  had  faithfully  discharged  ttie  duties 
of  his  gnardiatisliip  is  bad;  ao  also  is  a  plea, 
in  such  case,  that  tli'>  defondant  was  mot  guilty 
of  the  alleged  breaches.— Id. 

[aa]  An  action  lies  on  a  guardian's  bond  by  bis 
ward  without  first  ascertaining  the  amount  due 
on  the  gnardianship  accounts.— (Snp.  194!>1 
Rtat»  ex  reL  Shannon  t.  Strange,  1  Ind.  .'.tft. 
Smith,  867,  OTerniling  Hunt  v.  White  (1S4S) 
1  Ind.  106;  (1^6)  State  ex  rel.  Benton  r. 
Kailsback,  7  Ind.  634. 

[b]  (Snp.  1819) 

A  declaration  on  a  guardian's  bond  must 
contain  an  assignment  of  breaches  of  it.— State 
ex  reL  Shannon  t.  Strange,  1  Ind.  S-tS,  Smith, 
367. 

A  settlement  made  by  a  guardian  with  the 
probate  court,  after  his  removal.  Is  prima  facie 
correct,  and  may  he  given  in  evidence  in  a  suit 
on  the  giurdian's  bond.— Id. 

[bhl    (Sap.  lg,y.) 

Where  a  guardian  has  left  the  state  and 
goup  to  parts  unknown,  the  wnrd  is  excused 
from  dcmandiug  an  accounting  of  him  before 
sning  on  his  bond  for  conversion  of  the  trust 
property.— Ilufford  t.  State  ex  rel.  White,  6 
lod.  305. 

[c]  (Sup.  1860) 

An  action  will  not  He  upon  the  bond  of  a 
guardian,  to  recover  money  for  which  he  failed 
to  account  on  his  final  settlement  with  the  prop- 
er court,  after  tUreo  years  from  such  final  ac- 
counting and  settlement  of  his  trust;  the  ward 
being  of  full  age,  and  under  no  disabililie^. — 
State  ex  rel.  Daggs  v.  Hughes,  15  Ind.  104. 

[ccl    (Snp.  ISSO) 

Until  the  removal  of  a  guardian  frnm  his 
trust,  the  statute  does  not  authorize  a  suit  by 
hia  infant  wards  on  his  bond  for  the  recovery 
of  money  in  his  hands.- Ely  t.  Hawkins,  15 
Ind.  230. 

[dj    (Snp.  1861) 

Where  a  guardian  bos  used  the  interest 
and  part  of  the  principal  of  his  ward's  person- 


al estate  for  her  support,  without  direction  of 
the  proper  court,  if  any  credit  ia  allowAble 
therefor^  the  account  can  be  taken,  and  socli 
credit  flowed  fa  a  suit  on  hi*  ffoardian**  bond. 
—State  ez  rel.  Druliner  t.  Ckric,  16  Ind.  S7, 
102. 

m}  (Snp.lSM) 

The  thirteenth  section  of  the  set  touching 
the  relation  of  guardian  and  ward  makes  2 
Gav.  &  II.  531,  i  160,  applicable  to  suits  on 
iKinds  of  guardians,  and  under  it,  in  such  snita, 
10  per  cent,  damages  should  be  added  to  the 
amount  tonnd  to  be  retained  by  the  guardian.— 
Potter  V.  State  ez  rel.  Thompson,  23  Ind.  GOT. 

[e]  (Snp.  IMS) 

An  action  upon  a  guardian's  bond  is  prop- 
erly brought  on  the  relation  of  the  siiocoAsor 
of  the  defaulting  guardian.— Black  welt  v.  State 
ex  rel.  Simpson,  26  Ind.  201. 

[eel     (Snp.  1867) 

Upon  the  death  of  the  principal  in  a  guard- 
ianship bond,  the  trust  is  hereby  ternzinated. 
and  the  sureties  become  liable  for  the  amount 
of  money  in  the  guardian's  hands,  belonging 
to  the  ward,  at  the  lime  of  bis  death :  and  it  in 
not  necessary  that  the  ward  should  first  resort 
to  a  suit  against  the  legal  rppresentatives  of 
the  guardian.— State  ez  rel.  McCoy  v.  Tliom. 
28  Ind.  306. 

[f]  (Snp.  1873) 

Where,  in  a  complaint  upon  a  guanliau's 
bond,  the  ouly  allegation  as  to  the  estate  that 
came  to  the  hands  of  the  guardian  is  that  there 
came  to  his  hands  ou  a  certain  day  three  sev- 
eral promissory  notes,  of  a  certain  value  at 
that  date,  without  showing  that  they  were  due, 
or  when  they  would  become  due,  is  bad.  though 
it  is  alleged  in  general  terms.  a«  a  breach  of 
the  bond,  that  the  guardian  converted  said  as- 
sets to  his  own  use  and  benefit. — Kldwell  T. 
State  ex  rel.  Boyden.  45  Ind.  27. 

[ff]    (Snp.  1873) 

In  a  suit  npon  a  gnardian's  bond,  an  an- 
swer by  the  sureties  that  the  guardian  was 
poor  and  indigent,  and  wav  compelled  to  use 
the  money  sued  for  in  support  of  the  relator, 
and  that  he  wrongfully  refused  to  claim  any 
allowance  for  the  support  of  the  relator,  and 
asking  that  the  amount  so  expended  may  be 
set  off  against  the  claim  of  the  relator,  is  bad, 
as  not  showing  the  necessity  for  such  a  use  of 
the  funds.- Myers  v.  State  ex  reL  Appleton,  43 
Ind.  IGO. 

[gj     (Snp.  1874) 

In  assessing  damages  in  a  suit  on  a  guard- 
ian's Imnd,  the  amount  of  principal  and  Inter- 
est realised  by  the  guardian  should  be  ascer- 
tained. If  the  money  has  not  been  loaned  or 
invested,  the  court  should  add  such  sum  as 
could  have  been  realized  by  loaning  the  same. 
Interest  should  be  computed  on  the  aggregate 
amount  at  the  rate  of  6  per  cent,  per  annum, 
a.nd  to  the  sum  thus  ascertained  10  per  ceni. 
should  be  added.    In  addition  to  the  above,  the 
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court  or  jni7  sliould,  in  a  proper  case,  exer- 
cue  a  sound  legal  discretion  in  assessing  ex- 
emplary damages;  and,  if  such  damages  be  al- 
loved,  the  amount  should  be  added  to  the  ag- 
Eregste  amoant  before  the  10  per  cent  is  add- 
ed.~ColbDni  T.  State  ex  rel.  Arnold,  47  Ind. 

In  a  salt  on  the  relation  of  one  ward,  upon 
a  gnardian's  bond,  where  there  are  two  or  more 
irards.  each  entitled  to  an  equal  share.  If  the 
relator  has  received  a  part  of  his  share  from 
a  former  guardian  the  amount  so  received 
dioold  be  taken  into  account  and  the  shares 
eqnalized.— Id. 

2  Gar.  &  H.  St.  p.  5(J8.  provides  that  a 
BDit  on  a  guardian's  bond  uliall  be  governed  by 
the  law  regulating  suits  on  the  bonds  of  execu- 
tors and  administrators,  and  section  KCi,  -p. 
531.  proTides  that  the  measure  of  damages  in 
mitB  aa  the  bonds  of  executors  and  adminis- 
trators shall  include  such  exemplary  damnges 
M  the  court  or  jury  trying  the  case  may  be 
willing  to  give.  Hrld  to  invest  the  court  or 
jury  with  a  sound  legal  discretion  in  assessing 
exemplary  damages  in  a  suit  on  a  gnardian'a 
bond.— Id. 

Enl  <8np.l8;4) 

The  complaint  on  a  gnardian's  bond  al- 
leged that  money  came  Into  the  hands  of  the 
inaidian,  amounting  to  a  sum  specified,  and 
that  "said  sums,  at  the  resignation  of  said 
fcoaidian  hereinafter  alleged,  still  remains  due 
and  wholly  unpaid."  Held,  that  the  complaint 
was  amendable  In  the  trial  court  by  the  inser- 
tim  of  the  words  "remained  and"  after  the 
word  "allied."  and  it  should  be  regarded  on 
sK>pal  as  so  amended. — Voris  v.  State  ex  rel. 
Paris,  47  Ind.  345. 

An  action  may  be  maintained  on  a  guard- 
ian's bond  against  the  principal  and  the  heirs 
of  a  deceased  surety  without  previoos  demand. 
-Id. 

n>1    (Sap.  1S76) 

In  an  action  on  a  guardian's  bond,  ao  an- 
swer by  a  sole  surety  alleging  that  the  bond 
wu  obtained  from  him  by  the  principal  obligor 
hy  fraud,  covin,  and  misrepresentation,  by  his 
■fating  that  It  should  not  be  delivered  to  the 
derfc  or  to  the  judge,  until  it  was  executed  by 
one  or  two  other  good,  solvent  persons  as  sure- 
tift,  was  insnfflcient.— Hunt  v.  State  ex  rel. 
Uartin,  63  Ind.  321. 

In  an  action  on  a  guardian's  bond,  con- 
ditioned for  the  faithful  discharge  of  his  duties 
u  guardian  of  the  person  and  property  of  one 
tberein  named  and  designated  as  tbe  minor  heir 
of  a  certain  decedent,  the  recovery  cannot  be 
limits  to  the  value  of  the  estate  mentioned  in 
thf  stfltpment  made  on  application  for  the  ap- 
poiotment  of  the  guardian,  but  may  extend  to 
ihe  value  of  the  entire  estate  of  the  wnrd  then 
held  or  afterward  acquired,  not  exceeding  the 
■mount  of  the  penalty  of  the  bond,  except  pro- 
•^eda  of  tbe  sale  of  the  ward's  real  estate  by  or- 
der of  court.— Id. 


[bb|    (Snt*.  lS7e) 

lu  an  action  by  a  foreign  guardian  of  a 
minor  on  the  bond  of  a  former  domestic  guard- 
ian of  such  minor,  conditioned  for  the  faithful 
accounting  for  all  moneys  arising  from  tbe 
sale  of  certain  lands  of  the  ward  ordered  by  the 
proper  court,  the  complaint  was  not  rendered 
insufficient  hy  failure  to  allege  tbe  approval  of 
the  bond  by  the  court  or  the  appraisement  re- 
quired by  statute  of  the  property  to  be  sold. 
Rev.  St.  187C  S  l».-Shook  v.  State  ex  reL 
McCampliell,  53  Ind.  403. 

In  an  action  on  a  special  guardian's  bond 
for  the  sale  of  real  ratate,  the  complaint  al- 
leged that  the  gtiardian,  with  his  sureties,  exe- 
cuted the  bond,  and  that  the  court  ordered  the 
sale  of  the  property,  ffeld,  that  it  will  be 
presumed  that  the  bond  was  approved. — Id. 

In  an  action  on  a  special  guardian's  bond 
for  the  sale  of  real  estate,  It  will  be  presumed, 
from  an  allegation  in  the  complaint,  that  the 
court  ordered  the  sale,  that  the  property  was 
appraificd  and  all  other  necessary  preliminary 
steps  taken.— Id. 

In  an  action  on  a  special  guardian's  bond 
for  the  sale  of  real  estate  tbe  allegation  that 
the  guardian  converted  Uie  money  to  his  own 
use  shows  a  breach  of  the  bond,  and  it  is  un- 
necessary to  allege  in  what  manner  it  was  con- 
verted to  his  use. — Id. 

In  an  action  on  the  bond  of  a  foreign 
guardian,  given  to  secure  the  proceeds  of  a 
sale  of  the  ward's  property,  a  failure  to  al- 
lege in  the  complaint  that  the  guardian  had 
complied  with  the  provisions  of  2  Rev.  St. 
1876,  p.  TiOS,  in  regard  to  filing  an  authenticat- 
ed copy  of  his  appointment,  does  not  render 
the  complaint  bad  on  a  demurrer  assigning  for 
cause  only  the  want  of  sufflcient  facts.— Id. 

[t]  (Sop.  1870) 
A  complaint  on  a  guardian's  bond  to  re- 
cover proceeds  of  property  of  the  ward  sold  by 
the  guardian,  need  not  aver  that  the  guardian's 
report  of  sale  has  been  approved  by  the  court, 
nor  that  the  money  has  been  demanded.— Hud- 
son V.  State  ex  reL  Barnes,  54  Ind.  378;  Id. 
002. 

[llj  (Sar.j876) 

Upon  the  resignation  of  a  guardian  with- 
out paying  over  the  money  belonging  to  his 
ward's  estate,  a  suit  may  be  maintained  there- 
for, on  his  bond,  against  the  guardian  and  his 
sureties  wlthont  having  made  any  demand  on 
iiim  for  the  payment  of  the  money.— Hudson  v. 
Stale  ex  tel.  Barnes,  54  Ind.  378. 

(Jl    (Sap.  1876) 

The  measure  of  the  damages  that  may  be 
recovered  in  an  action  upon  a  guardian'^  bond 
for  conversion  of  the  ward's  property  to  his 
own  use  in  addition  to  the  value  of  the  propert,v 
converted  is  prescribed,  not  by  section  163  (2 
Rev.  St.  1876.  p.  551)  of  the  Act  of  June  17, 
1852.  "providing  for  the  settlement  of  dece- 
dents' estates,"  etc.,  but  by  clause  3  of  section 
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0  (2  BeT.  St.  1S76,  p.  58D)  of  the  act  of  June 
9,  185:2,  "touching  the  relation  of  goardiati  and 
word,"  and  is  "ton  per  cent,  in  damages  oa 
the  whole  amount  of  estate,  both  real  and  per- 
Hoiial,  in  his  hands  belonging  to  such  ward." — 
Uifliardsoa  v.  State  ex  rel.  Crow,  55  Ind.  381. 

Section  13  of  the  act  touching  the  rela- 
tion of  guardian  and  ward  {2  Her.  St.  1876,  p. 
T)!)^)  does  not  contemplate  that  section  103  of 
Ilie  act  providing  for  the  settlement  of  dece- 
dpnts'  estates  (2  Kct.  St.  1ST6,  p.  551)  shall 
govern,  as  providing  a  measure  of  damages,  in 
suits  upon  a  guardian's  bond.— Id. 

[JJ]     (Siii>.  1S77) 

In  an  action  by  a  ward,  on  arriving  at 
nuiturit.v,  ou  his  guardian's  Imnd,  to  recover 
for  money  of  the  ward  withheld  by  the  guard- 
ian, mere  multiplicity  of  allegations  of  fact  in 
the  complaint,  concerning  the  gist  of  the  action, 
does  not  conatitute  duplicity.— Hay  v.  State  ex 
rel.  McClanrahan,  58  Ind.  337. 

[k]     (Sap.  1878) 

In  an  action  on  a  guardian's  bond,  a  guard- 
ian's final  report  is  not  admissible  in  evidence 
on  behalf  of  the  defendants  until  approved  by  the 
proper  court.— Beedle  t.  State  ex  rel.  Small, 
iXi  Ind.  20. 

[kkl  A  ward  who  has  arrived  at  age  may  sue 
his  guardian  on  his  bond  for  failure  to  pay 
over  tlie  ward's  money  witlioiit  firist  obtaining 
his  removal.— (Snp.  187S)  Bescher  v.  State  ei 
rel.  Hammnnn.  V<S  Ind.  302;  (ISSO)  Stroup  v. 
State  es  rel.  Fitch,  70  Ind.  4».'>. 

[11  (Sap.  1B78) 
I'nder  a  joint  and  several  bond  by  the 
giianlian  for  several  wards,  the  rights  of  (be 
latter  are  seTcnil,  and  not  joint;  and  suit 
may  be  brought  on  tlie  bond  on  the  relation  of 
any  of  the  wards  without  joining  the  others.— 
Bescher  v.  State  ex  rel.  Hammunn,  03  Ind. 
302. 

It  is  niit  necesHarj'  that  the  estate  should 
be  sftllci!  Ijt'fiirL-  nn  action  may  lie  broujrht  by 
the  ward  on  the  bond  of  the  guardian  for  a 
breach  of  its  conditions. — Id. 

The  nonjoinder  of  a  surety,  in  an  action 
on  a  guardian's  bond  to  recover  the  proceeds 
of  a  sale  by  the  guardian  of  the  ward's  real 
estate,  doe»  not  affect  the  defendant's  liability 
on  the  bond. — Id. 

[II]    (Sap.  1878) 

In  an  action  on  a  guardian's  bond,  the 
guardian's  sueee»sor  is  the  proper  relator. — 
Cogswell  V.  State  ex  rel.  Albert,  03  Ind.  1. 

[m]    (Sup.  1879) 

In  a  suit  on  a  guardian's  bond,  a  complaint 
alleging  the  guardian's  appointment,  the  execu- 
tion of  the  bond,  the  payment  into  the  hands  of 
the  guardian  of  certain  moneys  belonging  to 
the  wards,  and  alleging  that  the  guardian  con- 
verted a  certain  sum  to  his  own  use  for  which 
he  had  not  accounted  stated  a  cause  of  action. 
—Potts  V.  State  ex  rel.  Morgan,  05  Ind.  273. 


A  Kuardian  appointed  to  succeed  a  de 
ing  guardian  may  sne  on  the  defaulting  g 
ian's  bond  as  relator.— Id. 

[mm]  (8ap.l87S) 

A  complaint  against  the  sureties 
guardian's  boud  alleged  that  the  guardiai 
died  with  certain  funds  belonging  to  his  i 
in  bis  bands,  and  without  baring  account 
the  circuit  court,  etc.  The  court  of  coi 
pleas  had  bad,  until  two  years  after  said  g 
tan's  death,  exclusive  jurisdiction  over 
and  bis  wards,  when  it  was  abolished,  ai 
records  transferred  to  the  circuit  court, 
that  the  complaint  was  sufBcieut.- Dav 
State  ex  rel.  Long,  C8  Ind.  104. 

In  an  action  against  the  sureties 
guardian's  bond,  it  is  no  defense  that  a  s 
ment  and  distribution  bad  been  made,  but 
the  papers  and  vouchers  had  been  lost, 
out  any  allegation  that  said  settlement, 
had  been  approved  by  the  proper  court.—] 

[n]    (Sup.  1ST9) 

2  Rev.  St.  1870,  p.  590.  S  0,  cl.  3,  pr< 
that,  on  failure  of  a  guardian  to  render 
er  accounts  at  least  once  in  every  two  ; 
he  shall  be  liable  to  his  ward  on  his  bon 
10  per  cent,  in  damages  on  the  whole  ar 
of  the  estate,  both  real  and  personal,  ii 
hands  belonging  to  such  ward.  Section  1.' 
vides  that  any  bond  given  by  any  guardian 
lie  put  in  suit  by  anj-  iierson  entitled  to  tl 
tate,  and  such  suit  shall  be  governed  b; 
law  regulating  suits  on  the  bonds  of  exec 
and  administrators.  Section  103  of  thi 
providing  for  the  settlement  of  the  estat 
decedents  (2  Rev.  St.  ]87(i,  p.  551)  pre 
tluit  the  measure  of  damages  in  all  suits  o 
Ixmds  of  executors  and  administrators  shi 
the  value  of  the  property  converted  and  1 
centum  on  the  whole  amount  assessed, 
in  an  action  on  the  bond  of  a  guardian, 
section  0  of  tlift  act  relating  to  guardiac 
ward  was  supplemented  by  section  103  o 
act  relating  to  executors  and  administr 
and  that  10  per  cent,  damages  was  properl 
scssed  against  the  defendants  for  failure  c 
suardian  to  pay  to  his  successor  the  ba 
found  due  the  ward  on  final  settlement. — 
ridge  v.  State  ex  rei.  Xicholson,  CO  Ind. 
overruling  Richardson  v.  State  ex  reL  4 
55  Ind.  381. 

In  an  action  upon  a  guardian's  bone 
der  a  plea  of  payment,  the  defendants  bav 
burden  of  proof.— Id. 

Action  was  brought  by  a  gnnrdian  oi 
bond  of  B.,  a  former  guardian,  for  his  fi 
to  pay  over  to  his  successor,  the  plalntifl 
money  of  his  ward.  The  evidence  showed 
on  February  0.  187S,  B.  hsd  presented  t 
proper  court  his  account  cnrrent  as  guai 
that  the  same  was  properly  yerified,  and  i 
ed  a  balance  against  B. ;  that  B.  was  the 
solvent,  and  in  the  preceding  month  had 
adjudged  a  bankrupt,  and  that  be  had  no 
ey  with  which  to  pay  his  attorneys  a  re 
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able  fee  for  preparin?  said  account  current; 
that,  on  the  presentation  of  said  account,  the 
coort  charged  B.  with  the  said  balance,  with 
interest  ther«on  at  the  rate  of  10  per  cent,  per 
aDDom,  and  forthwith  removed  him  from  his 
trust  as  such  guardian,  and  then  and  there  re- 
quired bim  to  pay  over  to  plaintiff  the  saio 
balance  and  iotereet.  The  auit  was  brought  in 
less  than  two  weeks  after  B.'s  removal,  and 
the  trial  took  place  within  a  month  thereafter. 
BeU,  that  in  the  absence  of  any  evidence  wliat- 
erer  tending  in  the  slightest  degree  to  show 
payment,  in  whole  or  in  part,  of  the  money  in 
controversy,  the  jury  were  fully  justified  in 
finding  that  B.  had  failed,  neglected,  and  re- 
fnsed  to  pay  over  to  plaintiff  the  balance  in 
his  baods,  or  any  part  thereof.— Id. 

[nn]    <S«p.  1880) 

In  an  action  on  a  guardian's  bond,  the 
ward  is  not  bound  to  prove  that  the  bond  has 
not  been  exhausted,  even  if  he  makes  the  aver- 
ment in  bis  complaint.— Stroup  v.  State  ex  rel. 
Fitch,  TO  iDd.  495. 

[0]  f8«p.l8»> 

Id  a  suit  by  a  ward  and  her  husband  on 
a  goardian's  bond  for  the  aale  of  real  estate, 
the  answer  alleged  that  the  guardian,  who  was 
the  ward's  father,  had  made  certain  payments 
for  her  support  and  education^  for  which,  and 
for  the  value  of  his  services  as  such  guardian, 
a  set-off  was  claimed,  and  also  that  he  bad  no 
means  or  estate  out  of  which  he  could  support 
and  educate  the  ward.  Plaintifb  replied, 
daimii^  a  set-off  on  their  part  on  account  of 
Mrricei  rendered  by  the  ward  at  the  guardian's 
reqaest.  Held,  that  the  set-off  claimed  by  de- 
fmdanta  could  not  be  defeated  by  that  claimed 
Iqr  plaintiffs,  as,  for  tiiat  claim,  defendants 
were  not,  nor  was  either  of  them,  liable  to  the 
female  plaintiff  in  any  event,  under  the  bond 
in  soi^  until  after,  it  at  all,  the  general  bond 
of  the  guardian  had  been  fully  exhausted.— 
Kuu^  T.  SUte  ex  rel.  Shirk,  71  Ind.  32. 

[M]  (flap.  1880) 

A  judgment  in  an  action  on  a  guardian's 
bond  for  the  sale  of  real  estate  rendered 
■gainst  the  principals  and  sureties  to  be  col- 
lected without  relief  from  valuation  or  appraise- 
ment laws  of  the  state  is  authorized  by  the  act 
•f  December  21,  1858  (Acts  1858,  p.  39 :  2 
Rev.  St.  1876,  p.  188,  note  5),  entitled  "An  act 
to  regulate  the  collection  of  judgment  and  the 
sale  of  property  on  execution  against  any  sher- 
iff, constable,  executor,  or  other  party,  officer, 
administrator,  guardian  or  other  person  or  cor- 
poration receiving  or  holding  moneys  in  a  fidu- 
ciary capacity  or  the  securities  of  any  or  either 
of  them.— SteveoBon  t.  State  ex  rel.  Ruddell, 
71  Ind.  52. 

In  a  suit  on  a  guardian's  bond  for  the  sale 
ff  hia  ward's  real  estate,  the  surety  answered 
by  way  of  set-off,  merely  alleging  the  expendi- 
ture by  the  guardian,  who  was  the  ward's  fa- 
ther, of  certain  sums  of  money  for  the  support 


of  the  ward,  for  which  the  guardian  had  failed 
and  refused  to  claim  credit.  Held,  on  demur- 
rer, that  the  answer  was  insufficient.- Id. 

[p]     (Snp.  1880) 

In  suit  against  A.  and  B.  on  a  joint  guard- 
ian's bond  for  the  sale  of  real  estate,  the  com- 
plaint showed  that  they  were  separate  guard- 
ians of  separate  heirs  owning  certain  real  es- 
tate as  tenants  in  common ;  that  A.  and  B. 
joined  in  a  petition  and  obtained  an  order  for 
the  sale  of  the  real  estate  of  their  respective 
wards;  that  A.  had  made  a  sale,  received  the 
purchase  money,  and  failed  to  account  for  it 
or  pay  it  over,  and  bad  been  removed ;  and 
that  the  recital  of  the  bond  that  they  were 
joint  guardians  was  a  mistake.  Held,  on  de- 
murrer by  B.  that  the  complaint  was  insuf- 
ficient as  to  him.— Hurlburt  v.  State  ex  rel. 
Ault,  71  Ind.  154. 

[PP]  (Siip.lttl) 

A  complaint  on  a  guardian's  bond  alleged 
that  it  was  given  as  an  additional  bond  for  the 
sale  of  real  estate.  The  bond  itself  recited 
merely  that  "if  the  above  bound,  •  •  •  who 
is  guardian  of  the  persons  and  property  of 
•  •  •  minor  heirs  of  •  •  • ,  then  the 
above  obligation  Is  to  be  void,"  etc  Held,  that 
the  complaint  showed  sufficiently  that  it  was 
given  as  an  additional  bond,  and  was  good  for 
that  purpose,  under  Code,  {  790,  which  pro- 
vides that  bonds  shall  not  be  void  for  want  of 
form  or  substance,  recital  or  condition,  and 
that,  in  all  actions  on  a  defective  bond,  plain- 
tiff may  suggest  the  defect  in  his  complaint, 
and  recover  as  if  the  bond  were  perfect.— Fee 
V.  State  ex  rel.  Pleasant,  74  Ind.  G6. 

A  complaint  alleging  that  a  guardian  "ex- 
ecuted bis  bond"  does  not,  although  taken  in 
connection  with  a  copy  of  the  bond  filed  there- 
with, and  showing  that  persons  of  the  same 
□amee  as  the  sureties  signed  the  same,  suffi- 
ciently show  that  the  sureties  executed  the 
bond. — Id. 

(q]    (Snp.  ISSI) 

A  guardian  sued  on  his  bond  for  his  fail- 
ure to  make  a  biennial  report,  as  imperatively 
required  by  statute,  cannot  defend  by  setting 
up  as  matters  in  abatement  that  his  only  de- 
fault was  the  one  sued  for,  by  which  his  ward 
was  not  prejudiced;  that  the  ward  owed  bim 
for  board,  and  commenced  the  action  so  soon 
after  her  marriage  to  her  co-plaintfff  that  the 
guardian  could  not  safely  turn  over  the  estate 
to  her;  and  that  no  demand  bas  ever  been  made 
therefor.— Eiceman  v.  State  ex  rel.  Leonard,  75 
Ind.  46. 

[qql    (Sap.  1881) 

The  sureties  upon  a  guardian's  bond  exe- 
cuted to  obtain  an  order  to  sell  real  estate  of 
his  ward,  after  be  has  sold  the  leal  estate  and 
received  the  money,  are  estopped  to  deny  that 
their  principal  had  in  fact  been  appointed 
guardian  of  such  ward.— Gray  v.  State  ex  rel. 
Mills.  78  Ind.  68,  41  Am.  Rep.  546. 
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§  IM 

[qqq]    (Snp.  1881) 

Where,  io  an  ao'ion  on  the  bond  of  an  ex- 
ffuardian  to  recover  a  wnrd's  estate,  tlie  com- 
plaint alleged  that  defendant  bad  converted  hie 
-ward's  entire  property  into  inonej-,  and  that  the 
«aiue  had  since  his  appointment  remained  in 
his  hands  and  had  been  used  by  him  in  his  own 
jjirivate  business  ever  since  he  obtained  pOKscs- 
n'ion  thereof,  such  allosation  was  not  incon- 
sistent with  the  subsequent  clause,  which,  aft- 
er detailing  several  reimrts  made  by  the  guard- 
ian, alleeed  that  the  amount  "now  in  the  guard- 
ian's hands"  due  the  relator  as  guardian  was 
the  sum  of  $1,700,  and  that  since  his  removal 
defendant  had  refused  and  still  refuses  to  ac- 
count or  pay  over  the  same  or  any  part  there- 
of, since  defendant  may  have  converted  the 
money  to  his  own  use.  used  it  in  his  private 
business  and  yet  have  replaced  it,  and,  it  he 
did  so  after  the  execution  of  the  bond  sued  on, 
he  became  liable  on  his  bond  to  account  for  it, 
though  at  a  previous  time  there  may  have  been 
no  such  liability.— Pai&er  r.  Medsker,  SO  Ind. 

l.M. 

[r]  (Sop.  ISSl) 
In  an  action  on  a  guardian's  bond,  the 
burden  was  on  the  sureticB  to  establish  that  the 
guardian  properly  and  fully  accounted  for  all 
moneys  received  by  him  during  the  continuance 
of  the  surety's  obligation  and  before  the  giving 
of  a  new  bond  with  other  sureties,  so  that, 
where  the  evidence  of  accounting  failed  to  show 
nn  which  bond  the  guardian  was  in  defiuilt,  the 
condition  of  eacli  bond  was  broken  to  the  ex- 
tent of  defalcation,  and  the  plaintiff  was  en- 
titled to  recover  the  whole  sum  agaiust  either 
set  of  bondsmea  she  should  choose  to  sue.— 
Yost  7.  State  cx  rel.  Bonslog,  80  Ind.  XiO. 

[rr]    {Sup.  1881) 

In  an  action  against  the  administrntor  of 
one  who  had  been  surety  on  a  bond  given  by  a 
guardian,  to  which  the  principal  in  the  bond 
was  made  a  party,  the  fact  that  no  process 
was  served  on  the  principal  did  not  deprive  the 
court  of  jurisdiction.— Corbaley  v.  State  ex  rel. 
Holmes,  81  Ind.  62. 

In  an  action  on  a  bond  executed  by  a 
suanlian  against  the  administrator  of  the  sure- 
ty, the  principal  was  a  proper  party  to  the  ac- 
tion.— Id. 

In  a  suit  oo  a  gnardian's  bond,  the  surety 
may  show  py  way  of  defense  that  the  guardian, 
who  was  also  the  father  of  the  wards,  was  so 
situated  pecaniarily  as  to  be  justified  in  ex- 
pending upon  the  support  and  education  of  tlie 
wanis  &  part  of  the  fund,  and  that  the  guard- 
inn  himself  refuses  to  make  claim  against  the 
wards  for  such  expenditures.— Id. 

trrr]    (Snp.  1881) 

In  an  action  on  a  guardian's  bond  for  tak- 
ing notes  of  insolvent  persons,  without  security, 
for  the  rent  of  hia  ward's  real  estate,  the 
guardian's  reports  to  the  court  were  competent 
evidence  for  the  purpose  of  identifying  such 
notes  as  the  notes  formerly  in  the  guardian's 


possession,  though  such  evidence  was  not  c 
wise  admissible.— French  v.  State  ex  rel.  i 
fold,  81  Ind.  151. 

[8]  (Sap.  1SS2) 
Where  a  guardian  removed  from  the 
and  suit  is  brought  on  his  bond,  the  mei 
of  damages  upon  recovery  is  the  value  o 
property  converted  or  the  amount  of  m 
unlawfully  retained  with  interest,  such  e 
plary  damages  as  the  court  may  be  willit 
give,  and  10  i)cr  cent,  on  the  amount  so  a; 
ed.  2  Rev.  St.  lHTr>,  p.  502,  §  13.— Englii 
State  ex  rel.  Fields,  81  Ind.  455. 

[BsJ    (Sap.  1882) 

In  an  action  on  a  guardian's  bond, 
sureties  thereon  are  estopped,  by  the  recit 
the  bond  executed  by  them  of  the  appoint 
of  the  guardian,  to  controvert  the  fact,  th 
recited,  that  he  was  such  guardian  at  the 
the  bond  was  executed.- State  ex  rel.  Mc 
r.  Mills.  82  Ind.  126. 

[sss]     (Snp.  1S82) 

In  an  action  on  a  guardian's  bond,  a 
plaint  alleging  that  certain  moneys  came 
defendant's  hands  for  relatrix  and  other  w 
and  that  he  had  not  accounted  for  such  fi 
was  sufficient  without  allegations  that  I 
remained  in  his  hands  which  were  unexpc 
or  that  he  had  not  accounted  to  a  auccessi 
to  the  husband  of  relatrix.— Moody  t.  Stai 
rel.  Burton,  81  Ind.  483. 

In  a  suit  for  breadi  of  a  guardian's  i 
the  complaint  need  not  show  tbstt  plaintiff, 
of  the  wards,  is  of  age.— Id. 

[t]  (Sap.  1882) 
In  an  action  upon  the  bond  of  a  dec* 
guardian,  the  sureties  may  plead  by  way  ol 
off  an  indebtedness  of  the  estate  of  the  rel 
to  the  estate  of  their  principal.— State  ea 
Renckert  t.  Wylle,  86  Ind.  390. 

[it]    (Sap.  1882) 

In  an  action  on  a  guardian's  bond, 
guardian  having  been  dead  three  years,  a 
legation  that  the  guartlian  never  paid  ce 
sums  received  by  him  to  the  wards,  and 
the  administrators  of  the  guardian  have 
paid  the  moneys,  or  any  portion  thereof,  t 
wards,  or  to  any  one  for  them,  suflQcientl 
leges  a  breach  of  the  bond.— HIggins  t.  I 
ex  Tel  Smith,  87  Ind.  282. 

Where  a  guardian  has  been  dead 
years,  suit  may  be  maintained  on  his  hoa 
bis  successor  for  failure  to  pay  over  a. 
without  a  previous  demand  therefor.— Id. 

[ttt]    (Snp.  1882) 

Where  an  infant  wife  and  her  bus 
join  as  co-relators  in  a  suit  on  her  guard 
bond,  they  cannot  recover  without  proof 
her  husband  was  of  full  age  when  the  suit 
bro\ight.— Burham  v.  State  ex  tel.  Mille: 
Ind.  200. 

Under  Rev.  St.  1876,  p.  36,  |  8,  pi 
ing  that,  when  a  married  woman  is  a  p 
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her  faaaband  must  be  joined  with  her,  and  Id. 
p.  313,  i  704,  providing  that  a  husband  and 
wife  may  join  In  all  causes  of  action  aridng 
oDt  of  anr  contract  in  favor  of  either  ot  tbem, 
a  ho^nd  and  wife  may  join  as  relators  in  a 
sait  on  her  guardian's  bond. — ^Id. 

[a]     (Sup.  1S82) 

Where,  io  a  proceeding  against  a  guard- 
ian's estate,  it  is  adjudged  that  he  was  indebt- 
ed to  the  estate  of  his  ward,  it  will  be  presum- 
ed.  in  an  action  on  his  bond,  that  in  such  pro- 
rmling  it  was  shown  that  the  guardian  was 
iMTSonally  liable  to  his  ward  for  the  amount  of 
the  judgment— Asher  t.  State  ex  rel.  Applegate, 
SS  Ind.  215. 

[uo]   (Snp.  tSU) 

Unider  a  general  denial  to  a  rait  on  a 
goaidiao's  twnd  for  conveision  of  the  ward's 
money  and  failure  to  pay,  payment  in  whole  or 
part  may  be  shown. — State  ex  rel,  Dunham  t. 
Roche,  94  Ind.  372. 

Where,  in  an  action  on  a  guardian's  bond, 
the  complaint  averred  that  the  guardian  as 
Ruch  had  received  money  belonging  to  the  ward 
and  had  converted  the  same  to  his  own  use 
and  that  he  did  not  pay  the  same  to  the  ward, 
and  the  defendants  answered  by  way  of  gen- 
eral denial,  defendants  had  the  right  to  meet 
plaintiff's  evidence  by  proof  that  such  sums  of 
money  or  parts  thereof  bad  been  accounted  for 
and  paid  to  the  proper  person. — Id. 

[QVU]   <Siip.  ISS5) 

He  failure  to  prescribe  the  penalty  in  a 
xoardian's  bond  leaves  the  surety's  liability  to 
be  ascertained  by  determining  the  duty  of  the 
mardian  and  the  loss  resulting  from  failure  to 
perform  it— State  ex  rel.  Rowa  t.  Brltton,  102 
iDd.  214,  1  N.  E.  617. 

Where,  in  a  suit  on  a  guardian*!  bond,  a 
paragraph  of  tlie  ctmplaint  proiweded  on  the 
theory  that  there  was  a  mistake  In  the  bond, 
but  did  not  show  either  that  the  mistake  was 
one  of  fact  or  that  there  was  a  mistake  in  com- 
mitting the  contract  to  writing,  it  was  Inraf- 
firient.— Id. 

[V]    (Snp.  1887) 

To  a  complaint  by  the  state,  on  the  rela* 
tion  of  a  ward,  against  the  administrator  of 
the  (^tate  of  the  deceased  surety  on  her  guard- 
ian's bond,  for  failure  of  the  guardian  to  ac- 
rouQt  for  certain  moneys,  defendant  answered 
that  his  decedent,  as  such  surety,  bad,  with 
the  knowledge  of  relatrix,  she  being  of  age, 
flled  in  the  ririitit  court  his  final  report  and 
wttlement  of  Huch  guardianship,  which  was  ap- 
proved and  confirmed  by  the  court,  and  the 
surety  discharged.  Held,  although  the  same 
facts  might  have  been  proved  under  the  gen- 
eral denial,  the  error  in  sustaining  the  demur- 
rer thereto  was  not  harmless.— Castetter  v. 
State  ex  rel.  Bradbum,  112  Ind.  445,  14  N. 
B.38& 

[«T]  {Sm».188S) 

Under  Rer.  St  |  ^27,  providing  that  a 
goardian's  bond  may  be  sued  on  by  any  person 


entitled  to  the  estate,  and  that  such  suit  shall 
be  governed  by  the  law  regulating  suits  on 
bonds  of  executors  and  administrators,  and  sec- 
tion 2iu8,  providing  that  any  creditor  of  the 
estate  may  sue  an  executor  or  administrator 
on  his  bond,  a  creditor  of  the  ward's  estate  Is 
a  proper  relator  in  an  action  on  a  guardian's 
bond.— State  v.  Fitch,  113  Ind.  478,  16  N.  K. 
306. 

In  an  action  on  a  guardian's  bond  by  a 
creditor  of  the  ward's  estate,  where  plaintiff 
fails  to  aver  that  he  cannot  collect  his  claim 
from  the  ward's  estate,  he  can  recover  only 
nominal  damages,  and  judgment  for  defendant 
on  demurrer  to  the  complaint  will  not  be  dis- 
turbed.—Id. 

A  creditor  of  a  ward's  estate  may  bring  an 
action  on  the  guardian's  bond  without  averring 
that  his  claim  lias  been  allowed  by  the  court, 
the  guardian  having  reported  it  as  valid. — Id. 

[VTV]    (Ssp.  18S8) 

Under  Rev.  St  |  1221,  which  provides  that 
the  principal  and  surety  in  an  official  bond  shall 
be  bound  to  the  foil  extent  contemplated  by  the 
law  requiring  the  same,  and  the  sureties  to  the 
amount  specified  in  the  bond  ;  and  sections  2459 
and  2527,  providing  that  the  measure  of  damages 
in  an  action  on  a  guardian's  bond  is  the  injury 
to  the  ward,  with  exemplary  damages,  at  discre- 
tion, and  10  per  cent,— the  surety's  liability  on 
such  a  bond  does  not  exceed  the  sum  therein 
spedfied.— Meadows  v.  State  ex  rel.  Alderman, 
114  Ind.  537,  17  N.  E.  121. 

tw]    (Sop.  ISS3) 

In  an  action  on  a  guardian's  bond,  where 
defendant  admits  his  signature,  and  the  evidence 
shows  that  it  was  approved  and  filed  by  the 
clerk  more  than  12  years  before,  it  is  properly 
admitted  in  evidence,  although  defendant  on 
oath  alleges  that  he  never  delivered  it— Britton 
V.  State  ex  rel.  Rowe,  115  Ind.  50,  17  N.  B.  254. 

[WW]  (8HP.U89) 

A  i>aragraph  of  an  answer  to  a  complaint. 
In  an  action  on  a  gimnlian's  bond,  alleging 
(hat  the  guardian  bad  paid  all  moneys  receiv- 
ed by  him,  either  to  relator  after  he  attained 
his  majority,  or  to  others  for  his  board  and  ed- 
ucation, is  bad,  as  It  does  not  thereby  appear 
what  sums  were  actually,  paid  to  relator,  or  that 
the  guardian  had  the  right  to  pay  out  hia  ward's 
funds  for  his  board  and  education.— Peelle  v. 
State  ex  rel.  Hipes.  113  Ind.  512,  21  N.  R  288. 

Though  the  guardian  sued  with  the  surety 
is  not  served  with  process,  the  bond  being  joint 
and  several,  it  is  not  error  to  admit  evidence  of 
the  guardian's  default  against  the  surety,  as  the 
surety  could  have  been  sued  alone.— Id. 

In  an  action  on  a  guardian's  bond,  the  tes- 
timony of  the  guardian  that  he  received  the 
money,  which  was  pension  funds,  will  justify 
a  judgment  for  the  amount  stated  by  him,  though 
the  pension  allowed  would  not  equal  that  sum ; 
it  not  appearing  that  he  did  not  receive  arrear- 
ages.— Id. 
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Where  a  guavdlaD  receives  only  a  'com- 
paradvely  small  amount  of  money,  and  in  small 
8nm«,  whicb  coold  not  therefore  be  invested,  the 
recovery  against  the  surety  shonld  be  the  amount 
received,  with  dmple  interest,  and  the  statutory 
penalty  of  10  per  cent— Id. 

[www]    (Sap.  1890) 

Plaintiff,  as  administrator,  paid  into  court 
money  belonging  to  the  estate.  He  reported  no 
creditors  found;  that  an  attoroey  for  certain 
heirs  received  said  sum  and  paid  it  over  to  the 
guardian  of  the  beits,  taking  from  him  a  bond 
conditioned  that,  in  case  of  salt  by  any  creditors 
of  the  estate,  said  guardian  would  repay  tbe 
amount  thus  received.  Suit  was  instituted  and 
all  former  proceedings  set  aside,  and  the  at- 
torney was  directed  to  deliver  all  money  and 
collaterals  to  the  administrator  for  the  benefit 
of  the  creditor.  A  bond  given  by  the  guardian 
was  turned  over.  Demand  was  made  for  the 
amount  for  which  tbe  bond  was  given,  which 
amount  was  unpaid  and  was  necessary  to  the 
discharge  of  the  Indebtedness  of  the  estate. 
Held,  that  an  action  on  the  bond  was  not  pre- 
maturely brought  where  it  was  prosecuted  after 
the  suit  had  been  begun  against  the  attorney, 
and  after  the  proceeds  of  the  estate  in  bis  bands, 
including  such  bond,  were  ordered  to  be  turned 
over  to  the  administrator,  end  after  tbe  money 
paid  the  guardian  had  been  demanded  and  re- 
fused.—Chandler  T.  Morrison,  23  N.  B.  160,  123 
Ind.  254. 

.  [z]    (Sup.  1891) 

Id  an  action  on  a  guardian's  bond,  proof 
that  tbe  guardian  has  paid  out  the  entire  trust 
fund  according  to  orders  of  a  court  of  compe- 
tent jurisdiction  is  a  complete  defense,  since 
such  orders,  though  made  ex  parte  and  subject 
to  the  control  of  tbe  court  making  tbem,  are  not 
subject  to  collateral  attack,— State  ex  rel.  Wise- 
man V.  Wheeler,  127  Ind.  451,  20  N.  R  552, 
100& 

In  an  action  on  a  guardian's  bond  to  re- 
cover for  money  alleged  to  be  due  from  him,  de- 
fendant may  show,  under  the  general  denial, 
that  be  disbursed,  under  orders  of  the  court,  all 
the  money  that  came  to  bis  hands;  and  testi- 
mony of  oue  who  assisted  him,  as  to  a  settle- 
ment with  tbe  person  to  whom  the  court  had 
directed  him  to  pay  over  the  balance  in  his 
hands.  Is  adn^aslhle  to  show  such  payment.— Id. 

Where  a  complaint  in  an  action  on  a  guard- 
ian's bond  charged  the  conversion  by  the  guard- 
ian of  a  portion  of  a  trust  fund  and  the  un- 
authorized diieAnirsement  by  him  of  a  portion  of 
such  fund,  and  the  guardian's  defense  was  that, 
while  he  had  disbursed  all  of  the  moneys  which 
came  to  his  hands  as  such  guardian,  such  dis- 
bursement was  authorized  having  been  made  to 
the  mother  of  his  wards  in  obedience  to  the 
court's  order,  it  was  proper  for  a  witness  to 
state  that  he  assisted  in  making  a  settlement 
between  the  guardian  and  the  mother  of  the 
wards  at  the  time  when  the  guardian  was  order- 
ed to  pay  to  the  mother  the  balance  remaining 
in  his  hands,  and  that  he  previously  prepared 


the  petition,  and  had  procured  the  order  of  conrt 
directing  the  guardian  to  pay  the  balance  to 
the  mother,  and  therenpon  the  guardian  and  the 
mother  met  in  his  office  to  determine  the  amount 
of  the  balance,  and  that  he  made  the  necessary 
computations  for  them  in  the  settlement,  as 
such  testimony  tended  to  establish  the  fact  of 
the  payment  (tf  the  money  to  the  mother  as  the 
court  had  directed  and  was  clearly  competent. 
-Id. 

[xz]  (App.  im) 

In  an  action  upon  tiie  bond  of  a  guardian, 
it  was  alleged  that  he  had  received  $600  of  the 
ward's  money,  but  that  he  had  filed  no  inven- 
tory or  report  ot  receipts  end  disbursemeuts;  as 
required  by  Rev.  St  1681,  |  2521 ;  that  he  had 
converted  It  to  his  own  use;  and  that  be  had 
failed  to  account  for  such  mcmey,  though  the 
guardianship  was  ended  by  the  marriage  of  the 
ward  with  a  person  over  21  years  old.  The  an- 
swer averred  that  the  gaardian  was  tbe  hus- 
band of  the  ward  at  the  making  <tf  the  bond, 
which  was  given  solely  to  enable  him  to  draw 
a  pendott  due  the  ward,  and  that  the  guardian 
had  paid  for  various  domestic  purposes  $531.85 
for  the  use  of  himself  and  wife,  with  her  con- 
seat  ;  and  demanded  Judgment  for  costs.  fTetf 
tbat,  since  such  paragraplis  did  not  acconnt  for 
the  whole  $600,  and  purported  to  be  a  complete 
bar  to  recovery.  It  was  error  to  overrule  a  de- 
murrer to  them,— State  ex  rel.  Haines  v.  Par- 
fish,  1  Ind.  App.  441,  27  N.  E.  652. 

[zzz]    (Sup.  1892) 

A  guardian  filed  a  i)ond  with  satlsfactoiy 
sureties  at  the  time  of  bis  appointment,  and 
afterwards,  on  receiving  additional  money  be- 
longing to  bis  wards,  was  required  to  file  an- 
other bond.  There  was  nothing  to  indicate  an 
inCeution  to  make  tbe  second  bond  subsidiary  to 
the  first,  but  it  appeared  to  be  given  as  primary 
security.  Held,  that  it  was  not  necessary  to  ex- 
haust the  remedies  against  the  obligors  in  the 
first  bond  before  bringing  suit  on  the  second,  all 
beiog  equally  liable.— State  ex  rel.  Joseph  v. 
Mitchell,  132  Ind.  461,  32  N,  EL  86u 

[y]    (App.  1892) 

In  an  action  on  a  guardian's  bond  to  re- 
cover an  indebtedness  due  from  the  ward's  es- 
tate, under  a  plea  of  payment,  it  appeared  that 
the  guardian  gave  plaintiff  his  individual  note, 
and  took  plaintiff's  receipt  for  the  amount  of 
the  indebtedness.  The  guardian  testified  that 
"I  told  my  sister  [plaintiff]  tbat  if  she  would 
give  me  a  receipt,  so  that  I  could  use  it  in  nwlc- 
ing  my  report  as  guardian,  I  would  pay  her  os 
soon  as  I  was  able."  Seld,  that  the  evidence 
Failed  to  show  that  the  note  was  taken  by  plain- 
tiff in  full  payment  ot  tl;e  debt.— Price  v. 
Barnes,  7  Ind.  App.  1,  31  N.  E.  809,  34  N.  E. 
408. 

[yyl  (App.  1884) 

Since  Rev.  St.  1894,  |  2685  <Rev.  St 
ISSl.  i  2521),  makes  it  the  guardian's  duty,  at 
the  expiration  of  his  trust,  to  pay  over  all 

of  tbe  estate  of  his  ward  in  his  hands,  a  com- 
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pluDt  OD  tbe  bond  showing  that  defendaDt  wae 
dnlr  remoTcd  three  years  before,  and  that  he 
has  wholly  failed,  neglected,  and  refused  to  ac- 
count for,  pay  over,  and  deliver  to  his  eucceaaor 
tht  property  in  his  hands,  is  sufficient  to  eup- 
port  a  judgment  for  the  10  per  cent,  penalty 
{Rev.  St.  18&4,  S  2614;  Rev.  St.  1881,  §  2450), 
without  further  averment  of  demand  and  re- 
fusal to  accoDDt.— Bemhamer  v.  Steeg,  10  Ind. 
App.  119,  37  N.  E.  420. 

trrtl  (9op.is86) 

Id  an  action  on  a  gnardian's  bond,  tbe 
defense  Uiat  certain  moneys  were  received  and 
converted  by  the  guardian  before  falB  appoint- 
ment and  gnalfflcation  is  admisaible  In  favor  of 
the  sureties,  under  a  general  deniaL— Harness 
V.  State  ex  tel.  Turley.  42  X.  R  813,  143  Ind. 

A  complaint  II  a  suit  on  a  guardian's 
bond,  alleging  that  be,  as  guardian,  received  cer- 
tain sums,  which  he  converted  to  hia  own  use, 
suffidently  alleges  that  he  received  such  sums 
after  hie  appoinimeDt  and  qaalification  as  gnard- 
iao.— Id. 

c,]    (S«|».  1900) 

Under  Rev.  St.  18S1, 1  240S  (Homer's  Rev. 
8t  1897, 1 2403 ;  Burns*  Rev.  St.  1894,  |  2558), 
providing  that  a  final  settlement  ot  an  estate 
mpy  be  vacated  within  three  years  for  fraud  or 
mistake  in  tbe  settlement  or  in  the  prior  pro- 
ceedhigs,  and  Rev.  St  1881,  {  2627  (Horner's 
Rev.  St  1887,  1  2527 ;  Bnms*  Rev.  St.  1894, 
f  2B01),  providing  that  suits  on  gnaidians'  bonds 
■hiH  be  governed  by  tbe  law  regulating  suite 
on  the  bonds  of  executors  and  administrators, 
an  action  by  a  ward  to  recover  on  bis  guard- 
ian*! bond  for  failure  to  account  for  moneys  re- 
ceived by  bim,  sQcb  failure  being  due  to  fraud 
or  mistake,  is  ttarred  after  three  years  from  tbe 
final  settlement.— State  ex  reL  Little  v.  Parsons, 
57  N.  E.  711, 156  Ind.  67. 

[II]    (App.  1900) 

Where,  in  an  action  in  the  superior  court 
against  defendant  guardian  and  bis  bondsmen 
to  recover  for  goods  furnished  a  ward  on  the 
credit  of  the  defendant,  the  fact  that  the  de- 
fendant was  referred  to  in  the  complaint  as 
"guardian"  will  be  regarded  as  "descriptio  per- 
sons." since  it  was  evident  that  the  plaintiff 
sought  a  persODOl  judgment  against  tbe  defend- 
ant-Hall V.  Ferguson,  57  N.  E.  153,  24  Ind. 
App.  532. 

[sssl  (App.  1902) 
Whrre  the  complaiot  in  ah  action  by  a 
ward  ^inst  his  former  guardian  and  bis  sure- 
ties attacked  a  former  order  discharging  tbe 
roatdian  as  fraudulent  and  charged  him  with 
convenlon,  the  sureties  could  not  set  off  a  claim 
for  sendees  rendered  by  tbe  guardian  for  which 
be  bad  received  no  compensation,  since,  if  ttw 
piardian  was  guilty  of  conversion,  he  was  not 


entitled  to  compensation,  while,  if  the  order  of 
discharge  proved  to  be  valid,  there  would  be  no 
occasion  for  set-off.— State  ei  rel.  Webb  v. 
Stockwell,  03  N.  E.  321,  28  Ind.  App.  530. 

An  answer  alleging  that  the  guardian  had 
fully  accounted  to  the  proper  court  for  all  mon- 
eys coming  into  his  hands,  and  had  been  dis- 
charged by  such  court,  was  no  answer  to  the 
fraud  and  conversion  charged  in  the  complaint. 
—Id. 

In  an  action  by  a  ward  after  reaching  ma- 
jority, against  bis  former  guardian  and  bis 
sureties,  an  answer  of  the  sureties  that  their 
principal  had  fully  and  properly  accounted  for 
and  paid  out  all  money  received  by  him  as 
guardian  was  insufficient,  in  that  It  failed  to 
allege  tbe  pajrment  of  the  money  to  the  ward, 
or  that  it  was  accounted  for  to  tbe  proper 
court ;  the  averment  that  it  was  ••properly"  ac- 
counted for  being  a  mere  conclusion.— Id. 

Fob  Cases  fbom  Other  States, 

See  25  Cert.  Dig.  Guard.  &  W.  S8  423, 

623-636,  638-663. 
See,  also.  21  Cyc.  pp.  240-262. 

GUARDS. 

See— 

Grading  dangerous  excavations  at  railroad 
crossings.    Baix.boad8,  |  303. 

Guarding  turntables  to  prevent  injury  to  chil- 
dren.   Xeglioencb,  §  23. 

Liability  of  city  for  negligence  of  independent 
contractor  failing  to  guard  excavation.  Mu- 
nicipal COBPOBATIONS,  {  751. 


GUESTS. 

See- 
Imputation  of  negligence  of  host  to.  Neou- 

OENCE,  S  93. 

Innkeefebs. 

GUILTY. 

See— 

riea  of  guilty  in  criminal  prosecution.  Cbiu- 
INAL  Law,  §g  272-274. 
Of    not    guilty    in    criminal  prosecution. 
Cbiminal  Law,  H  299-3U1. 
Sentence  on  plea  of  guilty.    Cbiminal  Law, 
§  980. 

Verdict   in   criminal   prosecution,  Cbiminai, 
Law,  fiS  872-803. 


GUNPOWDER. 

See  Explosives. 


GUNS. 


See  Weapons. 
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HABEAS  CORPUS 


Scope'Note. 

[INCLUDES  writs  of  habeas  corpus  commandlug  the  productloD  of  a  person  detained 
■fay  another,  with  tJie  cause  of  such  deteotlon,  for  determination  thereof ;  nature  and  scope 
of  the  remedy  In  general;  grounds  of  such  writs;  to  and  against  whom  and  for  what 
restraint  tbey  are  allowed;  jurisdiction  to  grant  and  proceedings  to  obtain  tlie  writ:  is- 
suance, requisites,  and  validity  of  writs;  service  thereof,  return  thereto,  and  proceedliM^ 
thereon ;  writs  of  certiorari  in  aid  of  writs  of  habeas  corpus,  and  other  incidental  idlef ; 
judgments  or  orders  and  enforcement  thereof;  review  of  proceedings;  costs  In  habeas 
corpus  proceedings;  disobedience  to  such  writs;   and  suspension  of  the  remedy. 

[EXCLUDES  writs  of  Imbeas  corpus  for  production  of  prisoners  to  testify  as  wit- 
nesses (see  W<fne««e«),  and  for  special  purposes  other  than  deliverance  from  restraint  (see 
speclQc  heads).] 

Analysis. 

I.  Nature  and  Grounds  of  Remedy. 

§  1.  Nature  and  scope  in  general. 

§  3.  Existence  of  other  remedy  in  general. 

§  4.  Existence  of  remedy  by  appeal  or  writ  of  error. 

§  18.  Proceedings  reviewable. 

§  23.           Final  judgment,  sentence,  and  commitment. 

§  24.  Grounds  for  relief. 

§  25.           In  general, 

§  27,           Want  of  jurisdiction. 

§  29.           Invalidity  of  proceedings. 

§  30.           Errors  and  irregularities. 

§  31.    Former  jeopardy. 

§  32.    Invalidity  of  statute  or  ordinance. 

§  33.    Admission  to  or  reduction  of  bail. 

§  38.  Persons  entitled  to  relief. 

II.  Jurisdiction,  Proceedings*  and  Relief. 

§  40.  Jurisdiction  in  general. 

§  47.    Authority  of  judges  and  judicial  officers. 

§  48.  Jurisdiction  of  parties. 
§51.  Parties. 
§  52.  Petition. 

§  53.           Form  and  requisites  in  general. 

§  54.           Particular  averments. 

§  72.  Quashing  or  vacating  writ. 
§  73.  Return. 

§  75.    Requisites  and  suificiency  in  general. 

§    Cause  or  authority  for  restraint  or  detention. 

§  77.           Copies  of  process  or  proceedings  authorizing  imprisonment 

§  79.           Conclusiveness  and  effect. 

§  S3.  Answer  to  return  and  issues  thereon. 

I  84.  Demurrer  or  exception  to  return  or  to  answer. 

§  85.  Evidence. 

§  86.  Dismissal  on  return. 

§  88.    Imprisonment  under  valid  process  or  judgment. 

§  89.    Release  from  custody. 

§  90.  Hearing  on  writ  and  return. 

§  91.  Scope  of  inquiry  and  powers  of  court. 

§  92.           In  general. 

§  93.    Personal  relations  or  authority. 

§  95.   ■  Validity  of  proceedings. 

This  IMsest  Is  oompUed  ob  tkc  Key'Nvmber  Systom.  For  explanatloii.  s«e  pass  lU. 
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II,  Jurisdiction,  Proceedings,  and  Relief — Continued. 

§  96.    Errors  and  irregularities. 

1 98.  Determination  of  particular  issues  or  questions. 
§  99.    Custody  of  infants. 

1 101.          Arrest  in  civil  actions  and  proceedings.  ^ 

1 10'2.   Arrest  and  commitment  on  criminal  charges  before  indict- 
ment. 

§  103.    Extradition. 

1 104.    Commitment  on  indictment. 

§  10.-).           Final  judgment,  sentence,  and  commitment 

§  lOfi.           Commitment  for  contempt. 

§  108.  Disposition  of  person. 

§  109.           Remand  or  recommitment. 

§  112.  Judgment  or  order. 
§  11.1.  Appeal  and  error. 
§116.  Costs. 

§  117.  Operation  and  effect  of  determination  in  general, 
m.  Suspension  of  Remedy. 

§  121.  Power  to  suspend  in  general. 

§  132.  Constitutional  and  statutory  provisions. 


L  MATUBE  AND  OROVHDS  OF 

BEMEDT. 

<Jrant  of  writ  by  executive  officer  as  exercise 
of  jndicial  power,  see  Conbtitotiowai.  1iA.w, 
ISO. 

i  1.  Natw*  uid  icope  in  B«neral. 

Habeas  corpus  as  cItII  action  within  statute  au- 
tboriziDg  change  of  venue,  see  post,  |  48. 

[>1  (SHP.1SS3) 
An  application  for  a  writ  of  habeas  corpus 
is  not  a  civil  action  .—McGlennan  v.  Margowski, 

ind.  isa 

KoR  Caos  fbom  OrnxR  States, 

See  25  Cknt.  Dig.  Hab.  Corp.  IS  1*  3. 
See,  also,  21  Cyc.  pp.  282-284,  280. 

I  3.  Exlstanee  of  otHer  remedy  la  seat- 
er«L 

M  (8«V.18SB) 

Where  the  verdict  of  the  jury  in  a  crim- 
inal prosecatioD  is  a  nullity,  the  remedy  of  the 
prisoner  is  to  move  in  the  trial  court  for  his 

dischargp.  and  he  is  not  entitled  to  a  writ  of 
habeas  corpus.— Wright  v.  State,  7  Ind.  324. 

[bl  (Snp.l909> 

One  attempting  to  withhold  the  custody  of 
a  ward  fr»m  his  guardian  appointed  under  sec- 
tion 3065,  Bums'  Ann.  St.  190S,  is  not  confined 
to  the  remedy  allowed  by  section  3071,  provid- 
ing that  the  court  by  whom  or  whose  cierk  a 
Soardian  has  been  appointed  may  at  any  time 
rmoTe  the  gaardian  for  habitual  drunkenness, 
neglect  of  duty,  incompetency,  etc.,  but  upon 
letum  to  a  writ  of  habeas  corpus  hy  the  goard- 
Un  to  get  possession  of  tbe  ward  may  set  up 
Die  guardian's  nnfltness,  to  defeat  tbe  guard- 
ian's right  to  the  ward's  custody.— Shoaf  v. 
LirPDjrood.  172  Ind.  707,  88  N.  E.  508. 


Fob  Cases  fbox  Other  States, 
See  25  Cevt.  Dig.  Hab.  Corp.  |  3. 
See,  also,  21  Cyc  p.  287. 

S  4.  Exiatmo*  oC  remody  by  appeal  or 
writ  of  enoT. 

[a]  (Snp.  1893) 

The  proceeding  taken  by  a  justice  of  the 
peace  after  acquiring  jurisdiction  over  the  per- 
son of  one  charged  with  the  violation  of  tbe 
criminal  law  can  be  inquired  into  only  by  way 
of  appeal  to  a  higher  court,  and  not  by  writ  of 
habeas  corpus. — Smitb  t.  Clausmeier,  35  N.  K. 
904,  136  Ind.  105,  43  Am.  St.  Rep.  311. 

[b]  (S«p.  1904) 

A  writ  of  habeas  corpus  cannot  be  used  as 

a  snbstitute  for  a  writ  of  certiorari,  error,  or  an 
appeal.— Gillespie  v.  Rump,  72  N.  E.  138,  163 
Ind.  457. 

[c]  (Sap.  1905) 

The  writ  of  habeas  corpus  cannot  be  made 
a  substitute  for  an  appeal  or  writ  of  error.— 
Welty  V.  Ward,  73  N.  B.  830,  164  Ind.  457. 

[d]  (Sup.  U(S) 

Errors,  if  any,  committed  by  the  court  in 
contempt  proceedings,  can  be  reviewed  and  cor- 
rected only  on  appeal,  and  not  by  habeas  cor- 
pus to  procure  the  release  of  the  contemner. — 
Perry  v.  Pemet,  74  N.  E.  600,  165  Ind.  67. 

[e]  (Sup.  1908) 

Habeas  corpus  does  not  lie  for  the  n-lease 
of  a  prisoner  unless  the  conviction  is  void,  as 
the  writ  cannot  serve  the  office  of  an  appeal.— 
TulliB  V.  Shaw,  109  Ind.  602,  83  N.  E.  370. 

For  Cases  fbom  Other  States, 

See  25  Cent.  Dig.  Hab.  Corp.  {  4. 
See,  also,  21  Cyc.  p.  285. 
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i  18.  Proeeedlac*  nTimrable. 

Fob  Cases  fboh  Other  States, 

See  25  Cent.  Dig.  Hab.  Corp.  9f  17-20. 
See,  alflo,  21  Cyc  pp.  291-295;   note,  22 
Am.  St  Rep.  417.  422. 

S  22.  ^—  Ftnal  JndgmcKt,  MStoBee,  and 
oommltmeiLt. 

Determination  of  particular  Questions  on  bear- 
ing, see  post,  I  106. 

[a]    (Sup.  IS6?) 

Where  a  petition  alleges  that  petitioner  is 
imprisoned  for  an  alleged  contempt  in  disobey- 
ing an  order  of  the  court  of  common  pleas,  but 
denies  that  said  imprisonment  is  by  virtue  of 
any  vrit  or  order  of  said  court  authorizing  the 
same,  petitioner  is  entitled  to  a  writ  of  habeas 
corpus.— Ex  parte  Lawler,  28  lad.  241. 

n>]    (Snp.  1879) 

A  petition  for  habeas  corpus  against  the 
sheriff  alleged  that  a  jury  had  found  the  petition- 
ers guilty  of  murder  in  the  second  degree,  and 
fixed  their  punishment  at  imprisonment  in  the 
state  prison  for  two  years  (the  statutory  pun- 
ishment being  imprisonment  for  life),  and  that 
the  court  had  denied  their  motion  to  be  dis- 
charged, but  had  granted  them  a  venire  de  novo, 
and  that,  for  want  of  a  recognizance  to  appear 
next  term,  they  were  in  the  sheriffs  custody. 
Held,  that  the  writ  would  not  lie.— Wentworth 
V.  Alexander,  66  Ind.  39. 

[0]    (Sap,  1883) 

Tlie  writ  will  not  issue  where  the  appli- 
cant is  restrained  of  his  liberty,  under  a  com- 
mitment after  trial  and  final  Judgment  of  con- 
viction.- Smith  v.  Hess,  91  Ind.  424. 

[d]  (8np.  1884) 

The  action  of  a  justice  of  the  peace  in  a 
proceeding  to  obtain  surety  of  the  peace  re- 
quiring defendant  to  enter  into  the  statutory 
recognizance,  or  in  default  thereof  to  go  to  jail, 
is  not  a  "final  judgment  of  a  court  of  compe- 
tent jurisdiction,"  the  legality  of  which  cannot 
be  inquired  into  under  Rev.  St.  1881,  1  1119.— 
Smelzer  t.  Lockbart,  97  Ind.  315. 

[e]  (Sup.  18^) 

Where  a  court  has  jurisdiction  of  the  per- 
son and  subject-matter.  Its  judgment,  though  er- 
roneous, cannot,  under  Rev.  St.  18S1,  §  1119, 
be  collaterally  assailed  on  habeas  corpus,  as 
where,  on  a  plea  of  guilty  in  a  capital  case,  the 
court  has  fixed  the  punishment  without  the  in- 
tervention of  a  jury. — Ijowery  v.  Howard,  103 
Ind.  440,  3  N.  E.  124. 

[f]  (Snp.  18S6) 

Under  Rev.  St.  1881.  §  1119.  forbidding  a 
discharge  where  the  defendant  is  held  on  a 
final  judgment  of  a  court  of  competent  jurisdic- 
tion, a  judgment  of  a  court  of  general  jurisdic- 
tion cannot  be  collaterally  attacked  by  habeas 
corpus  proceedings  unless  the  record  shows  af- 
firmatively that  the  court  had  no  jurisdiction. 
— Holderman  T.  Thompstm,  105  Ind.  112,  5  N. 
E.  175. 


M  (S«p.U87) 
Where  an  order  of  a  court  of  competent 
jurisdiction  has  been  made,  denying  the  appli- 
cation of  a  prisoner  for  a  discharge  on  the 
ground  that  he  had  been  confined  for  two  or 
more  continuous  terms  without  a  trial,  such  or- 
der and  judgment  cannot  he  collaterally  attack- 
ed by  habeas  corpus  proceedings,  and  it  will 
be  presumed  that  the  court  beard  evidence 
bringing  the  matter  within  the  statutory  ex- 
ceptions justifying  the  refusal  of  the  applica- 
tion for  discharge.— McGuira  v.  Wallace,  1U9 
Ind.  284,  10  N.  B.  HI. 

[b]  (Sap.  1900) 
A  judgment  of  convlctimi  rendered  by  a 
court  having  jurisdiction  of  the  subject-matter 
and  of  the  person  is  final,  and  a  writ  habeas 
corpus  cannot  he  used  to  inquire  into  its  legat- 
ity.— Webber  t.  Harding,  08  N.  E.  533, 155  Ind. 
403. 

[1]  (Sap.  1902) 
Under  Bums*  Ber.  St.  1001,  I  11^  pn>> 
viding  that  on  habeas  corpus  no  court  shall  in- 
quire into  the  legalitr  of  any  Judgment  or  pro* 
cess  whereby  the  party  la  in  custody,  issued  on 
any  final  judgment  of  a  court  of  competent  ju- 
risdiction, where  an  affidavit  containing  a  cohu^ 
able  criminal  Charge  against  the  petitioner  was 
filed  before  a  Justice  of  the  peace,  and,  after  a 
preliminary  hearing  had  been  waived,  Jadgmest 
was  entered  requiring  him  to  enter  into  a  recog- 
nizance to  appear  at  the  drcuit  court,  and  in 
default  of  bail  he  was  committed  to  the  coun- 
ty jail,  the  court,  on  habeas  corpus,  cannot  in- 
quire into  the  sufficiency  of  the  affidavit,  or  dis- 
charge him  from  custody.—Cruthers  t.  Bray, 
(55  N.  E.  517,  159  Ind.  685. 

[11    (Sap.  1905) 

Habeas  corpus  to  procure  the  discharge  of 
one  committed  for  contempt  of  court  is  a  collat- 
eral attack  upon  the  judgment  of  commitment, 
and  cannot  succeed  unless  that  judgment  is  ab> 
solutely  void.— Perry  v.  Pemet,  74  N.  E.  GOO, 
1G5  Ind.  67. 

[k]     (Sup.  1906) 

A  judgment  which  la  not  void  is  not  sub- 
ject to  collateral  attack  by  writ  of  habeas  cor- 
pus.—Ryan  V.  Rhodes,  167  Ind.  121,  76  M.  E. 
249,  78  N.  E.  330. 

Fob  Cases  from  Other  States, 

See  25  Cent.  Dig.  Hab.  Corp.  §f  19^. 

20;  10  Cent.  Dig.  Contempt,  g  217. 
See,  also,  21  Cyc.  pp.  294,  295 ;   notes,  45 

L.  R.  A.  13G,  1  L.  R,  A.  (N.  S.) 

notes,  55  Am.  8t  Rep.  267,  87  Am.  8t 

Rep.  167. 

9  24.  Oroanda  for  relief. 

Fob  Cases  eboh  Other  States, 

See  25  Cent.  Diq.  Hab.  Corp.  H  21^1. 
See,  also,  21  Cyc.  pp.  295-307. 
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S85.         !■  gtmenl* 

M    (Sap.  UTl) 

Where,  by  the  retnrn  to  a  writ  of  habeas 
corpus  for  a  child,  it  appeared  that  the  petition- 
er hid  left  the  child  in  the  custody  the  re- 
qwttdents,  a  demand  for  the  custody  was  nec- 
essary before  legal  proceedings  could  be  insti- 
tated,  and  they  could  be  institnted  then  only  if 
tbe  respondent,  baviog  the  power  to  do  so,  had 
nfBsed  to  restore  the  child^Speer  t.  Daris, 
38  Ind.  271. 

[b]  (8ap.l8TS) 
The  guardian  of  an  Illegitimate  orphan  child 
it  entitled  to  tbe  custody  thereof,  and  may,  by 
C  writ  of  habeas  corpus,  procure  the  custody 
of  tbe  child,  even  as  against  one  to  whom  tbe 
BOtlier,  in  her  lifetime,  intrusted  tlie  child  to 
rvnuin  until  its  maiority.— Johns  t.  Emmert, 
62  Ind.  5S3. 

Fob  Cases  ntoH  Otheb  States, 

See  25  Cknt.  Dio.  Hab.  Corp.  If  21,  28, 
30.  47  ;  21  Cent.  Dio.  Execution,  | 
1262. 

See,  also,  21  Cyc  pp.  29S,  296,  801-807. 

1 27.  —  Want  of  Jvrlsdletton. 

U1    (Sop.  18S4) 

Where  the  court  or  officer  was  without 
jurisdiction  or  power  to  render  judgment  or  is- 
sue piwess  for  the  imprisonment  of  a  party, 
the  imprisoDment  was  illegal,  and  the  courts 
will  relieve  by  habeas  corpus.— Miller  v.  Sny- 
der, 6  Ind.  1. 

On  habeas  corpus  the  question  of  the  5n- 
ris^tion  of  the  court  by  whose  judgment  tbe 
petitioner  is  imprisoned  Is  a  proper  subject  of 
inqaiiy,  both  at  common  law  and  by  statute. 
-Id. 

tb]  (Sap.  1908) 
Where  an  affidavit  presented  to  the  juve- 
nile court,  chargii^  defendant  with  encouraging 
a  girl  under  15  to  commit  an  act  of  delinqnency, 
to  wit,  that  defendant  held  Illicit  sexual  inter- 
rourse  with  her.  was  claimed  to  charge  a  felony 
because  of  the  allegation  following  tbe  videlicet, 
the  juvenile  court  had  juritidiction  to  determine 
whether  the  charge  was  repugnant  to  the  alle- 
gstion  preceding  the  videlicet,  and  if  so,  wheth- 
er it  nulliged  such  charge  of  misdemeanor,  or 
whether  the  charge  of  felony  should  itself  be  re- 
jected as  surplusage  or  a  repugnant  allegation, 
leaving  the  charge  of  misdemeanor  to  stand 
alone,  and  hence  the  court  having  decided  that 
the  evidence  charged  a  misdemeanor,  and  that 
it  bad  Authority  to  try  tbe  case  on  the  merits, 
tbe  judgment  was  not  without  jurisdiction  so 
u  to  entitle  defendant  to  a  discbai^e  on  habeas 
corpus.— Tullis  v.  Kiaw,  169  Ind.  662,  83  N. 
B.  376. 

Foi  Cases  frou  Other  States, 

See  25  Cent.  Dia.  Hab.  Corp.  i  22. 
See,  also,  21  Cyc.  p.  296. 


I S9.  —  ImwaUdltr  of  vroeeeaiac^ 

M    (Sttp.  WS) 

A  writ  of  habeas  corpus  to  obtain  tbe  cus- 
tody of  a  child  should  not  be  set  aside  and 
quashed,  because  the  judge  before  whom  it  was 
returnable  failed  to  attend  at  the  prescribed 
time  and  place,  and  because  the  defendant  has 
removed  to  another  county.— State  ex  reL 
Sbarpe  v.  Banks,  20  Ind.  ^5. 

[b]  (Snp.  1886} 

Although  the  verdict  of  a  jury,  under  Bev. 
St.  1881,  I  1560,  authorizing  a  ca.  sa.,  may  be 
so  defective  that  it  la  error  for  the  court  to 
render  judgment  thereon  awarding  execution 
against  the  person,  jet  if  the  court  has  juris- 
diction of  tbe  person  and  subject-matter  the 
judgment  is  not  a  nullity,  and  cannot  be  col- 
laterally attacked  on  habeas  corpus.— Willis  v. 
Bayles,  105  Ind.  363,  5  N.  E.  & 

Fob  Cases  fbou  Otheb  States, 

See  25  Cent.  Dig.  Xlab.  Corp.  f  24. 

1 30.         Enwrs  maA  IrreBoluttlAa. 
[a]    (Sap.  1886) 

Where  one  who  Is  held  In  custody  under 
the  judgment  of  a  court  institutes  habeas  cor- 
pus proceedings,  he  must  show  that  the  judg- 
ment is  not  erroneous  merely,  but  absolutely 
void.— Willis  V.  Baylea,  105  Ind.  363,  5  N.  R  8. 

It  is  settled  law  that  the  writ  of  habeas 
corpus  cannot  be  used  as  a  writ  for  the  correc- 
tion of  mere  errors  in  the  judgment  under  and 
by  force  of  which  the  petitioner  for  tbe  writ  is 
restrained  of  bis  liberty.— Id. 

[bj    (Sup.  1891) 

Where  the  affidavit  on  which  the  prosecu- 
tion before  a  justice  of  the  pence  is  based  did 
not  charge  a  public  offense,  the  judgment  of 
conviction,  though  erroneous,  was  not  void,  the 
justice  having  jurisdiction  of  the  subject-matter 
and  tbe  person  of  the  defendant,  and  the  judg- 
ment rendered  by  him  cannot  be  attacked  col- 
laterally by  habeas  corpus.— McLaughlin  v.  Et- 
chison,  27  N.  E.  152,  127  Ind.  474.  22  Am.  St. 
Rep.  658. 

[c]  (Sop.  1892) 

The  judgment  of  a  justice  of  the  peace  as 
committing  magistrate  of  persons  cbai^d  with 
felony  refusing  to  grant  a  change  of  venue  is 
not  void,  but  merely  TOidable  on  direct  attack, 
and  the  error  cannot  be  raised  in  habeas  cor- 
pus proceedings  to  obtain  the  accused's  release 
from  tbe  custody  of  the  sheriff  whence  accused 
was  committed  by  the  justice.— Turner  v.  Con- 
key,  31  N.  B.  777,  132  Ind.  248,  17  L.  R.  A. 
509,  32  Am.  St.  Rep.  251. 

Where  a  justice  of  the  peace  has  jurisdic- 
tion to  commit  persons  charged  with  felony  to 
the  custody  of  the  sheriff  for  a  preliminary 
hearing,  one  accused  of  felony  who  is  committed 
to  the  custody  of  the  sheriff  is  not  entitled  to 
release  on  habeas  corpus  merely  for  error  of 
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the  justice  in  refusing  to  grant  a  motion  for 
change  of  venue.— Id. 

Where  a  justice  of  the  peace  having  as 
committing  magistrate  original  jurisdiction  of  a 
crimina)  case  erroneously  denies  a  motion  by 
defendant  therein  for  a  change  of  venue,  the 
jurisdiction  of  the  justice  is  not  affected  there- 
by, and  the  defendant,  being  committor  in  de- 
fault of  bail,  is  not  entitled  to  a  discharge  from 
custody  on  a  writ  of  habeas  corpus.— Id. 

A  judgment  of  a  justice  of  the  peace  hav- 
ing jurisdicti<m  as  a  committing  magistrate  in 
cases  of  persons  cbai^^  with  felony  is  not 
open  to  collateral  attack  for  error  in  the  pi-u- 
ceedings  by  petition  for  habeas  corpus  to  obtain 
the  release  of  a  person  charged  with  felony  and 
committod  by  the  magistrate  to  the  custody  of 
the  sheriff.— Id. 

[d]  (Hap.  1S94) 

Mere  errors  or  irrpgularities,  which  only 
render  the  proceeding  voidable,  are  not  grounds 
for  relief  on  writ  of  habeas  corpus. — Bnanl  of 
Children's  Guardians  of  Marion  Couuly  v, 
Shutter,  139  Ind.  20S,  34  N.  E.  660,  31  L.  R. 
A.  740. 

[e]  (Sttp.  190O) 

Where  a  justice  of  the  peace  before  whom 
defendant  was  tried  and  convicted  had  jurisdic- 
tion of  the  subject-matter  of  the  action  and  of 
defendant's  person,  no  forma]  error  or  irregu- 
larity in  t^ie  proceedings  of  the  justice  would 
authorize  defendant's  discharge  on  habeiis  cor- 
pus.—Prltchett  V.  Cox,  56  N.  B.  'JO,  iri4  Ind. 
108. 

[f]  (Sup.  19M) 

Where  one  had  been  tried  and  convicted  in 
the  suiierior  court,  he  will  not  be  released  by 
habeas  corpus  because  he  was  not  arraigned 
and  did  not  plead  in  such  court,  since,  as  stich 
errors  do  not  go  to  the  jurisdiction  of  the 
(.■oiirt.  its  judjjment  is  not  subject  to  collateral 
attack  therefor.- Winslow  Green,  D8  N.  E. 
2.-.9,  1.55  Ind.  368. 

[si    (Snp.  1901) 

Where  a  committing  magistrate,  with  juris- 
diction of  the  person  of  defendant  and  the 
subject-matter,  improperly  denied  defendant's 
motion  for  change  of  venue,  such  error  did 
not  entitle  defendant  to  dischai^e  on  habeas 
corpus  after  con\iction,  as  the  error  did  not  de- 
prive the  magistrate  of  juri.idiction. — Peters  T. 
Koepke,  59  N.  E.  33,  150  Ind.  35. 

[h]  (Sop.  mi) 

Where  one  has  been  tried  and  convicted  in 
the  lower  court,  he  will  not  be  released  by 
habeas  corpus  because  his  demand  for  a  jury 
trial  was  refused,  and  the  trial  had  before  the 
jnd^e,  since  such  action,  if  erroueous,  did  not 
deprive  the  court  of  jurisdiction.— Williams  v. 
Hert,  CO  N.  E.  1067,  157  Ind.  211.  87  Am.  St. 
Hep.  203. 


nj  (Sup.  19M) 
Even  if  it  was  error  for  tbe  coart  to 
charge  a  jury  In  a  criminal  case  and  Impoi 
second  jury,  such  act  did  not  ipso  facto  dei 
the  court  of  its  jurisdiction,  and  render  its 
sequent  proceedings  void.— Gillespie  t-  Bi 
72  N.  E.  138,  163  Ind.  457. 

[J]  (Sap.  1905) 
Even  If  an  order  committiof  a  person 
an  indefinite  time  for  contempt  in  failini 
comply  with  an  order  requiring  the  payL 
of  money  was  erroneous  for  failure  to  fi 
definite  time,  this  error  would  not  render 
judgment  void,  and  subject  to  collateral  at 
by  habeas  corpus.— Perry  v.  Fernet,  74  N. 
000.  ^G,-^  Ind.  67. 

[k]     (Sup.  1906) 

A  judgment  of  a  court  of  competent  ji 
diction,  committing  a  married  female  infaa 
the  industrial  school  for  girls  under  Burns' 
St.  1901,  §  8273,  though  possibly  erroneous 
the  ground  that  the  statute  only  applies  to 
married  females,  is  not  for  that  reason  v 
and  hence  is  not  subject  to  collateral  attncl 
habeas  corpus  proceediugs. — Ryan  v.  Rho 
76  N.  E.  249,  78  N.  E.  330.  167  Ind.  121. 

The  fact  that  the  husband  of  a  female 
fant  was  not  a  party  to  proceedings  whe 
she  was  committed  to  the  indnstriaj  school 
girls  under  Bums'  Ann.  St.  1901,  |  8273. 
not  enable  the  husband  to  maintain  hal 
corpus  on  the  ground  that  the  judgment 
erroneous. — Id. 

A  proceoding  by  hnlieas  corpus  cannot 
used  to  correct  errors  in  a  case  in  whic 
I  commitment  was  made.— Id. 

For  Cases  from  Other  States, 

See  25  Cent.  Dio.  Dab.  Corp.  {  25. 
See,  also,  21  Cyc.  p.  298. 

5  31.  —  Former  Jeopardy. 

[aj  (Sup.  1904) 
Former  jeopardy  or  proceed!  ng^i  in  tlie  t 
equivalent  to  an  acquittal  are  matters  for 
tense  to  a  subsequent  trial,  under  Bums'  A 
St.  1001.  §  1832,  and  not  ground  for  a  petil 
for  discharge  on  habeas  corpus. — Gillespie 
Rump,  72  N.  E.  138,  103  Ind.  4ri7. 

Fob  Cases  from  Other  States, 

See  25  Cent.  Dig.  Hab.  Oorp.  |  27. 
See,  also,  21  <3yc.  p.  305. 

S  32.  —  InTalidltr  of  statute  or  or. 
muioa. 

[a]    (Snp.  1901) 

Rev.  St.  1881.  {  1119  (Homer»«  Rev. 
ISIIT,  S  1119;  Bums'  Rev.  St.  1894,  |  IIJ 
provides  that  no  court  shall  inquire  into  the 
gality  of  any  judgment  or  process  wherebj 
party  is  in  custody*,  or  discharge  him,  w] 
the  term  of  commitment  has  not  ezi^red, 
any  process  issued,  on  any  final  judgment 
a  court  of  competent  jurisdiction.    Acts  If^ 
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p.  65  et  MQ.,  U  113,  115, 119  (Banu'  Rev.  St. 
ISM.  H  4017.  4019,  4020),  provide  that  the 
poBce  court  o(  the  cAtj  ot  EraneTille  ie  a  court 
of  tvcord,  havias  ezclaajTe  original  jurisdiction 
of  111  violations  of  ordinances  of  the  city,  whose 
jn^DiHits  and  proceedings  have  the  same  force 
as  those  of  the  criminal  and  circuit  courts. 
BeU  error  to  refuse  to  quash  a  writ  of  habeas 
corpofl  for  release,  on  the  ground  of  the  uncon- 
tdtationality  of  an  ordinance  and  the  statute 
inthorixing  it,  of  one  convicted  before  sach  po- 
lice court  of  a  violation  of  such  ordinance.— 
Koepke  v.  HUI.  60  N.  B.  1030,  157  Ind.  172,  87 
Am.  St.  Rep.  IGl. 

Fot  Cases  fbom  Other  States, 
See  K  Cent.  THa.  Ilab.  Corp.  |  20. 
See,  also,  21  Cyc.  p.  302. 

133.        Admisslom  to  or  redmetlon  ot 

M  (Sup.  1852) 
A  person  indicted  for  murder  is  entitled 
to  habeas  corpus  for  the  purpose  of  showing 
facts  saiisfyiuf:  the  court  that  be  is  entitled  to 
I  discharge  on  bail.— -Lumm  v.  State,  3  Ind. 
■£<&. 

m   (Sap.  I860) 

Code,  {  111,  permitting  an  arrested  debtor 
to  Boe  out  a  writ  of  habeas  corpus  where  be 
hai  been  committed  for  "want  of  special  bail," 
does  not  apply  where  he  is  arrested  under  a 
writ  retumable  forthwith  to  a  justice  of  the 
peace,  under  2  Rev.  St.  1852,  p.  454,  $  24, 
bat  has  made  no  appearance  before  the  justice, 
u  section  41,  p.  458.  provides  that  no  special 
tail  can  be  g^ven  before  appearance  before  the 
justice  and  continuance  of  the  cause. — Dwire  v. 
Saunders,  15  Ind.  300. 

Under  2  Rev.  St.  3S52,  p.  4.">4,  S  20,  pro- 
Tiding  that,  where  a  party  is  under  arrest  on 
a  capias  ad  re.-'pondentliini,  be  is  entitled  to  a 
trial  wiihin  24  hours  after  being  broug'nt  be- 
fore the  justice,  and  cannot  give  special  bail 
unless  the  trial  be  continued.  Until  tlie  expi- 
lalioD  of  said  24  hours,  or  a  continuance  of 
the  cause.  Code,  1  111,  awarding  tlie  writ  of 
habeas  coriius  to  persons  under  arrest  for  want 
of  expedal  ball,  has  no  application.— Id. 

Fo»  Cases  from  Other  States. 

See  2.>  Cent.  Dig.  Ilab.  Corp.  H  18.  31 ; 

5  Cent.  Dia.  Bsil,  §  5. 
See,  also,  21  Cyc.  p.  300. 

i  38.  Persoiu  entitled  to  roUef . 

[a]  (Snp.  I8»4) 
The  plaintiff,  a  corporation  authorized  to 
take  charge  of  destitute  children  and  provide 
them  homes,  transferred  to  defendant  by  writ- 
ten contract  the  care  and  custody  of  a  child, 
and  afterwards,  under  its  statutory  authority, 
ileeming  the  home  unsuitable,  made  demand  for 
the  return  of  the  child,  which  defendant  re- 
fosfd.    Held,  that   plaintiff  was  entitled  to 


habeas  corpus.— Million  t.  State  ex  rel.  Chil- 
dren's Home  of  Cincinnati,  Ohio,  97  Ind.  355. 

Fob  Cases  from  Other  States, 

See  25  Cent.  Dig.  Hab.  Corp.  |  8. 
See,  alBO,  21  Cyc.  p.  288. 

n.  JUBISDICnOM,  prooeedixgs. 
AHD  REIiIEF. 

Change  of  venue,  see  Tbhuc,  {  36. 
Right  to  trial  by  jury,  see  Jdbt,  i  10. 

§  40.  Julsdlotios,  la.  geuflral. 

For  Cases  prom  Other  States, 

See  25  Cent.  Dig.  Ilab.  Corp.  H  34-45. 
See,  also,  21  Cyc.  pp.  307-311. 

{  47.    Anthoritr  of  Jnds«s  ud  Judi- 

cial offioeri. 

[a]  (Snp.1864) 

A  judge  of  the  court  ot  common  pleas  may, 
under  2  Rev.  St.  1S52,  p.  195,  8  725,  grant  the 
writ  of  habeas  corpus  to  a  prisoner  detained  in 
the  state  prison  under  sentence  for  a  felony.— 
MiUer  v.  Snyder,  6  Ind.  1. 

[b]  (9n».18M) 

The  act  of  Jenuaty  3;  1S52  (2  Gav.  &  11. 
Rev.  St.  304),  giving  jurisdiction  to  the  clerk 
of  the  circuit  courts  to  issue  writs  of  habeas 
corpus,  and  to  hear  and  determine  them,  is  by 
the  subsequent  legislation  ou  the  subject  of 
habeas  corpus  repealed,  and  such  clerks  have- 
now  no  such  power. — Gregg  v.  Wyou,  22  Ind. 
373. 

For  Cases  fbou  Other  States, 

See  25  Cent.  Dig.  Ilab.  Corp.  ||  36,  37. 

§  48.  JnrisdletleB  of  pMtloa. 

[a]  (Sav.  1871) 

A  writ  of  habeas  corpus  must  issue  from 
a  court  of  the  county  where  the  person  applying 
for  the  writ  is  restrained  of  his  liberty,  except 
when  the  judge  of  said  court  is  unable  or  in- 
competent to  hear  and  determine  the  applica- 
tion.—Ex  parte  Wiley,  36  Ind.  S38. 

[b]  (Sop.  1905) 

Habeas  corpus  proceedings  for  the  custody 
of  a  child  resulted  in  the  award  of  such  custody 
to  i^etitioner,  and  respondent  appealed,  and 
moved  for  the  remission  of  the  child  to  his 
custody  pending  the  appeal.  Subsequently  the 
motion  n-as  withdrawn,  and  an  agreement,  leav- 
ing the  custody  of  the  child  to  petitioner  pend- 
ing the  appeal,  and  providing  that  petitioner 
should  keep  the  child  within  the  jurisdiction  of 
the  circuit  court  during  tiiat  time,  was  61ed  and 
made  an  order  of  court  Held,  that  the  act  of 
petitioner  In  taking  the  child  into  another  coun- 
ty of  the  state  did  not  remove  it  from  the  ju- 
risdiction of  the  court  in  violation  of  the  court's 
order  and  tlie  agreement,  but  the  circuit  court's 
jurisdiction,  for  the  purpose  of  enforcing  or- 
modifying  its  order,  would  extend  to  any  place 
in  the  state  at  which  petitioner  might  Jocati'. 
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-Willis  T.  Willis.  75  N.  E.  055,  1C5  Ind.  332. 
2  L.  B.  A.  (N.  S.)  244. 

Fob  Cases  from  Otiieb  States, 

See  25  Cent.  Dig.  Ilab.  Corp.  |  40. 

SSI,  Parties. 

Persons  entitled  to  relief,  see  ante,  8  3S. 

[&]    (Sap.  1S56) 

The  officer  who  made  the  arrest  is  a  prop- 
er party  to  a  writ  of  habens  corpus  to  tost  the 
legality  o(  the  commitment, — Nichols  v.  Cor- 
nelius, 7  Ind.  611. 


Fob  Cases  from  Other  States, 
See  25  Cent.  Dig.  Ilab.  Corp. 
See,  «lso.  21  Cyc.  p.  311. 


9,  40. 


§  52.  Petition. 

Fob  Cases  from  Other  States, 

See  25  Cent.  Dig.  Ilab.  Corp.  fiS  50-54; 

10  Cent.  Dig.  Contempt.  S  ^IS- 
See,  also,  21  Cyc.  pp.  312-314. 

}  53.  —  Form  and  reqvliltsi  In  cen- 
eral. 

[a]  (Sup.  1843) 

A  petition  stating  that  the  petitioner  is 
guardian  of  a  certain  infant,  the  daughter  of 
one  A.,  deceased,  and  B.,  bis  wife,  who  bad, 
after  the  death  of  A.,  married  one  C,  and  that 
the  infant  was  by  said  C.  and  B.  illegally  re- 
strained of  ber  liberty  and  detained  from  the 
custody  of  the  petitioner,  was  held  to  be  suffi- 
cient to  authorize  the  issuing  of  a  writ  of  ha- 
beas cori>us. — Ilovey  v.  Morris,  7  Blackf.  55!). 

[b]  (Sap.  1S64) 

Where  a  guardian  desires,  by  the  aid  of  a 
writ  of  habeas  corpus,  to  obtain  the  custody  of 
lu's  ward,  he  must  make  his  letters  of  guardian- 
ship a  part  of  his  petition  for  the  writ. — Gregg 
r.  Wynn,  22  Ind.  373.  • 

[c]  (Sop.  1867) 

A  petition  alleging  that  the  petitioner  was 
imprisoned  and  held  in  custody  by  the  sheriff 
in  the  county  JatI  for  an  alleged  contempt  in 
disobeying  an  order  of  the  court  directing  him 
to  pay  certain  moneys,  end  that  said  imprison- 
ment was  not  by  virtue  of  any  writ  or  order 
of  the  court  authorizing  the  same,  is  sufficient 
to  entitle  the  petitioner  to  a  writ  of  habeas 
corpua.— Ex  parte  Lawler,  28  Ind.  241. 

[d]  (Sop.  ise?) 

Ui>on  habeas  corpus  by  a  mother  to  recover 
the  custody  of  her  infant  child,  if  her  right  to 
such  custody  has  been  before  declared  by  a  de- 
cree In  an  action  for  divorce,  a  copy  of  the  de- 
cree need  not  be  filed  with  the  petition.— Sears 
T.  Dessar,  28  Ind.  472. 

[e]  (Sup.  1SS3) 

A  petition  for  a  writ  of  habeas  corpus, 
which  shows  that  the  petitioner  is  deprived  of 
the  custody  of  tfae  person  of  his  motherless 
daughter,  aged  11  years,  by  the  acts  ot  defend- 


ant, is  sufficient  prima  facie  to  authorii 
writ,  though  it  contain  much  sarplusag 
irrelevant  matter.— McGlennan  v.  Marg 
90  Ind.  150. 

[f  ]  (Sup.  1886) 
Where  the  complaint  in  habeas  corpu 
ceedings  complies  substantially  with  tlie 
tory  requirements,  a  prima  facie  case  is 
in  favor  of  the  petitioner,  and  the  compli 
abundantly  sufficient  to  withstand  a  mot 
quash  the  writ.— WilUs  v.  Bayles,  5  N. 
105  Ind.  303. 

Fob  Cases  fbom  Other  States, 

See  25  Cent.  Dig.  Hab.  Corp.  S|  50, 
See,  also.  21  Cyc.  p.  312. 

t  54.  ^—  Pnrtienlar  •▼ements. 

[a]  (Sap.  1867) 
Where  a  petition  alleges  that  petftic 
imprisoned  for  an  alleged  contempt  in  di 
ing  an  order  of  the  court  of  common  plei 
denies  that  said  Imprisonment  Is  by  vir 
any  writ  or  order  of  said  coart  authorizl: 
same,  petitioner  Is  entitled  to  a  writ  of  1 
corpus.— Ex  parte  Lawler,  28  Ind.  241. 

n>1   (Snp.  ISTS) 

Under  2  Rev.  St.  1S7G,  p.  290,  S  17 
2,  requiring  the  complaint  in  habeas  cor 
specify  the  cause  of  tlie  restraint  accord 
the  best  knowledge  and  l>elief  of  the  app 
a  complaint  alleging  that  the  pretended 
and  reason  of  the  restraint  according 
bent  knowledge  and  belief  of  the  applic 
the  recovery  of  a  judgment  against  the 
cant  "for  the  sum  of  $10  and  coats"  t 
violation  of  a  city  ordinance  sufficiently 
tives  the  existence  of  a  judgment  that  t 
plicant  work  out  such  judgment  in  labor 
cordance  witli  1  Rev.  St.  1870,  p.  274. 
under  which  the  commitment  would  bavi 
legal.— Flora  v.  Sachs,  04  Ind.  155. 

[c]    (Snp.  1907) 

Where  an  application  for  a  writ  ot  1 
corpus  to  obtain  the  custody  of  a  minoi 
was  based  on  a  decree  in  divorce  in  Ken 
but  the  application  contained  no  avei 
showing  that  the  Kentucky  court  renderi: 
decree  was  a  court  of  general  jurisdicti 
that  it  had  jurisdiction  over  the  aubject-i 
and  parties  and  no  certified  copy  of  su 
cree  was  filed  or  made  a  part  of  the  aj 
tion,  it  was  fatally  defective.— Hardin  v 
din,  108  Ind.  352,  81  N.  E.  00. 

For  Cases  from  Other  States, 

See  25  Cent.  Dig.  Ilab.  Corp.  f  5 
Cent.  Dig.  Contempt,  }  218. 

S  72.  QnasUnc  or  Tnonting  writ. 

[a]    (Snp.  1SS6) 

In  habeas  corjms  proceeding^  the  su 
cy  of  the  complaint  whereon  the  writ  v 
sued  may  be  tested  by  a  motion  to  quai 
writ.— Willis  v.  Bayles,  105  Ind.  303, 
E.  8. 
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[b]  <S«p.U91) 

The  writ  of  habets  corpus  cannot  Iw  naed 
tot  the  correction  of  errors  (Rer.  St  1881,  I 
1119) :  and  where  it  appears  that  the  petition- 
er ia  In  custody  pursuant  to  an  erroneous  fadg- 
meat  lite  writ  will  be  quashed,  if  it  also  ap- 
pears that  the  court  rendering  it  had  jurisdic- 
tion of  bis  person  and  the  subject-matter. — Mc- 
Uo(hlln  T.  Etchlson,  127  Ind.  474.  27  N.  E. 
152,  22  Am,  St.  Rep.  658. 

M  (Siip.un) 
A  motion  to  quash  a  writ  of  habeas  corpus 
tests  the  sufficiency  of  the  application  for  the 
vrit.-Sdilenter      Canatsy,  47  N.  E.  825,  148 
Ind.  384. 

In  determinins  whether  the  court  erred 
in  orermlinK  appellant's  motion  to  quash  the 
writ  of  habeas  corpus,  the  allegations  of  the 
application  are  admitted  to  be  true,  the  same 
18  in  case  of  a  demurrer  to  a  pleading.— Id. 

W  (S«P.U0O) 
A  writ  of  habeas  corpus  is  a  collateral 
ventedjr,  and  In  an  assault  on  the  judgment  of  a 
Gonrt  of  competent  Jarisdlctlon  thereby,  it  must 
be  presumed,  in  the  absence  of  any  showing  to 
tbe  contrary,  in  support  <rf  a  moUon  to  quash 
the  writ,  that  the  court  had  full  jurisdiction  of 
tbe  subject-mattery  and  that  all  the  proceed- 
ings were  according  to  law,  and  such  presump- 
tion extends  to  the  appointment  of  a  special 
jodge.— Crawford  T.  Lawrence,  56  N.  E.  673. 
154  Ind.  288. 

M  19W) 

Respondent  to  a  petition  for  a  writ  of  ha- 
beas corpus  admits  the  truUi  of  the  aHegatioos 
of  the  writ  by  moving  to  quash  the  same.— 
Willis  T.  Willis,  75  N.  E.  653,  165  Ind.  325. 

[n  {S«p.l!KrT) 
A  motion  to  quash  a  writ  of  habeas  corpus 
tests  the  sufficiency  of  the  complaint  or  appiica- 
tioiL-Hardin  t.  Uardin,  168  Ind.  352,  81  N.  E. 

ea 

Fob  Cases  fbou  Otbeb  States. 

See  25  Cent.  Dig.  Hab.  Corp.  |  64. 
See,  also.  21  Cyc  p.  317. 

173.  Retsm. 

Fob  Cases  fbou  Othxb  States, 

See  25  Ceitt.  Dig.  Hab.  Corp.  ||  65-78. 
Bee.  also,  21  Cyc.  pp.  317-320. 

175.  —  Beqniaitea  and  saffleienoy  in. 
Kenand. 
M    (Bap.  18C7) 
A  return  to  a  writ  of  habeas  corpus  by  a 
mother  to  obtain  the  custody  of  her  infant 
chiM,  which  discloses  the  fact  that  before  the 
ittoing  of  tbe  writ  tbe  custody  of  the  child 
bad  been  transferred  to  another,  but  fails  to 
•tate  tbe  reason  for  such  change,  Is  bad.— Sears 
T.  Dessar,  28  Ind.  472. 


[b]  (Sap.l8S7) 
The  return  to  a  writ  of  habeas  corpus, 
brought  by  a  fiither  to  regain  the  custody  of 
his  child  from  a  statutory  guardian,  alleged 
the  unfitness  of  the  relator  to  have  audi  cus- 
tody, and  the  care,  training,  and  education  of 
the  child.  sufficient  against  general  ex- 

ceptions.—Brooke  V,  Logan,  112  Ind.  183,  13  N. 
E.  GGO,  2  Am.  St  Rep.  177. 

[C]  (9np.  1896) 
When  the  return  of  a  sheriff  upon  a  writ 
of  habeas  corpus  shows  upon  its  face  that  the 
prisoner  is  held  upon  the  mittimus  of  a  justice 
of  the  peace,  but  does  not  show  that  the  justice 
had  jurisdiction,  an  exception  to  the  return  for 
the  justice's  want  of  jurisdiction  should  be  sus- 
tained.—Claybom  T.  Tompkins.  141  Ind.  19,  40 
N.  E.  121. 

[d]    (8«p.  1902) 

On  a  habeaa  corpus  proceeding  to  obtain 
possession  of  an  infant,  the  sufficiency  of  the 
return  to  tbe  writ  Is  not  material,  as  regards 
the  court's  power  to  make  such  a  disposition  of 
tlie  child  as  appears  most  condudve  to  its  wel- 
fare.—Bullock  T.  Robertson,  ^  N.  E.  6,  160 
Ind.  521. 

Fob  Cases  fbou  Otheb  States, 

See  2S  Csnt.  Dig.  Hab.  Corp.  i  60. 
See,  also,  21  Cyc.  pp.  817-31% 

S  76.  —  Cans*  or   authority  f»r  m- 
straint  or  detentloiL. 

[a]    (Sap.  1885) 

A  return  to  a  writ  of  habeas  corpus  alleg- 
ing a  jud^ent  of  the  circuit  court  as  a  justifi- 
cation for  tbe  restraint  is  sufficient  under  tbe 
rule  that  legal  proceedings  in  courts  of  general 
jurisdiction  are  presumed  to  be  valid.— Lucas  v. 
Hawkins,  1  N.  E.  358,  102  Ind.  64. 

For  Cases  fbou  Otheb  States, 

See  25  Cent.  Dig.  Hab.  Corp.  8  67. 

I  77,  ^—  Copies  of  proeeaa  or  proceed- 
loss   anthoHsiaK  Imprlsonmeat. 

[a]    (Sap.  mv 

A  return  to  a  writ  of  habeas  corpus,  set- 
ting up  a  will  as  the  written  authority  for  tbe 
restraint  but  containing  no  copy  of  tbe  will, 
is  Insufficient- Shaw  v.  Smith,  8  Ind.  485. 

A  person,  alleging  that  he  had  been  ap- 
pointed guardian  of  an  infant  sued  out  a  writ 
of  halwas  corpus  to  obtain  the  body  of  the  in- 
fant, illegally  restrained  of  bis  liberty  by  an- 
other person.  The  return  denied  all  the  allega- 
tions in  tbe  writ  and  averred  that  the  mother 
of  the  infant  the  father  having  first  died,  had, 
by  will,  appointed  him  guardian.  Held,  that 
the  return  was  insufficient  In  omitting  to  ap- 
pend a  copy  of  the  will,  which  will  should  be 
presented  at  the  hearing.— Id. 

Fob  Cases  fbou  Otheb  States, 

See  25  Cent.  Dig.  Hab.  Corp.  8i  52,  67, 
68. 
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{ 79.  ^—  CenolnslTCBua  ud  aMuvt, 

[a]  (8np.l9(a) 
Boras*  Rev.  St.  ISH,  %  4017,  provides  that 
all  judgmHita,  decrees,  orders,  and  proceedings 
of  the  EiTansTille  police  court  shall  have  the 
same  force  and  effect  as  those  of  the  criminal 
and  circuit  courts.  Itrld,  that  where  the  re- 
turn to  a  writ  of  habeas  corpus  showed  that 
relator  was  convicted  in  that  court,  and  annex- 
ed copies  of  the  affidavit,  proceediOKR,  and  judg- 
ment Bhowinfc  that  the  court  had  Jurisdiction 
of  subject-matter  and  of  the  person  of  relator, 
such  record  could  not  he  shown  to  be  erroneous 
on  the  habeas  corpus  proceedings.— Peters  v. 
Koepke,  59  N.  E.  33,  156  Ind.  35. 

Fob  Cases  fbou  Other  States, 

See  25  Cent.  Dig.  Hah.  Corp.  {  70. 
See,  also,  21  Cyc.  p.  310. 

S  83.  Aaswer  to  return  and  Issues  there- 
on. 

Demurrer  to  answer,  see  post,  §  84. 

[a]  (S«p.  1860) 

Proceedings  were  entered  by  habeas  corpus 
to  obtain  a  dificharge  from  custody  under  a 
capias  ad  resimodendum.  H^Id,  that  plaintiff 
in  the  capias  procecdinjirs  could  not  be  required 
to  appear  and  prove  the  matters  alleged  for 
the  capias. — Dwire  v.  Saunders,  15  Ind.  30i). 

[b]  (Svp.  19D7) 

In  habeas  corpus  proceedings  to  secure  the 
release  of  one  sought  to  be  extradited,  that  the 
pmspcution  of  the  offense  is  barred  by  the  two- 
year  statute  of  limitations  of  the  demanding 
state  must  be  alleged  and  proved  to  be  avail- 
able, tbougb  the  warrant  made  a  part  of  the 
return  to  the  writ  shows  that  the  indictment 
was  not  proBetited  within  a  period  of  two  years 
from  the  commission  of  the  offense. — Kemper  v. 
Mctzger,  im  Ind.  112,  81  N.  K.  GCa. 

fr'OB  CASES  FROM  OTHER  STATES, 

See  25  Cent.  Dig.  Ilab.  Corp.  i  75. 

See,  also,  21  Cyc.  p.  321. 

S  84,  Semnrrer  or  exoeptlon  to  return 
or  to  Muwer. 

Ta]    (Snp.  1S65J 

A  demurrer  is  not  the  proper  method  of 
testing  the  sufficiency  of  a  return  to  a  writ  of 
habeas  corpus. — Cunningham  y.  Thomas,  2.^ 
Ind.  171. 

[b]    (S«p.  1883) 

TTnder  Rev.  St.  1S81,  {  1117,  a  return  or 
answer  to  a  writ  of  habeas  corpus  is  not  the 
subjert  of  demurrer,  but  its  sufficiency  may  be 
tested  by  exceptions.— Mc<ilennan  v.  MarRow- 
slti.  90  Ind.  15a 

(C]     (S»p.  1884) 

An  objection  to  the  sufficiency  of  the  re- 
turn should  be  taken  by  exoeptious,  and  not 
by  demurrer.— Stiirseon  v.  Gray,  9(i  Ind.  TOG. 


[d]  (Sup.  1884) 

Proceedings  for  habeas  corpus  not  b«ng  a 
civil  action,  the  sufficiency  of  the  petition  can 
only  be  questioned  by  a  motion  to  quash  the 
writ,  and  not  by  demurrer.— Mi lligan  v.  State 
ex  rel.  Children's  Home  of  Cincinnati,  Ohio, 
97  Ind.  355. 

[e]  (Snp.  18K) 

In  habeas  corpus  proceedings,  the  suffi- 
ciency of  the  return  can  only  be  reached  by  an 
exceprion.— Ciaybom  v.  Thompkins,  40  X.  E. 
121.  141  Ind.  m 

[f]    (Snp.  1907) 
The  sufficiency  of  a  return  to  a  writ  of 
habeas  corpus  must  be  raised  by  exceittion,  and 
not  by  demurrer.— Kemper  v.  Mctzger,  109  Ind. 
112.  81  N.  E.  063. 

An  exception  to  an  officer's  return  in  s 
habeas  corpus  case  by  a  fugitive  challenges  tbe 
regularity  of  the  extradition  proceedings  only, 
and,  if  such  proceedings  sre  sought  to  be  im- 
peached, it  must  be  by  answer.— Id. 

Fob  Cases  fboh  Other  States, 

See  25  Cent.  Dig.  Hab.  Corp.  |  76. 

S  8S.  Erldeaoe. 

[a]  (Snp.  18S1) 

An  indictment  for  murder  implies  prima 
facie  that  the  party  indicted  has  no  right  to 
bail,  and  the  burden  is  upon  the  petitioner  to 
show  that  proof  of  his  guilt  is  not  evident^- 
Bx  parte  Kendall,  100  Ind.  599. 

[b]  (Snp.  1885) 

Wliere  a  habeas  corpus  petition  admitted 
that  petitioner  killed  deceased,  for  whldi  Idll- 
ing  he  was  restrained,  but  alleged  that  in  so 
doing  he  acted  in  self-defense,  and  that  the 
proof  of  bis  guilt  of  murder  in  killing  deceased 
was  neither  evident  nor  the  presumption  here- 
of strong,  the  burden  of  invTing  tbe  truth  if 
such  alligations  was  on  him. — Ex  parte  Bich- 
anls,  1  N.  E.  639,  102  Ind.  260. 

[c]  (Snp.  1893) 

On  habeas  corpus,  where  it  appeared  that 
the  petitioner  was  in  custody  under  a  judg- 
ment of  a  justice  of  the  peace,  it  was  proper 
to  refuse  to  (wrmit  petitioner  to  testify  that 
the  charge  against  him  before  the  justice  was 
not  one  for  grand  larceny,  as  snch  testimony 
would  have  been  but  a  legal  coQclnsion.- Daris 
V.  Bible.  33  N.  E.  910,  134  Ind.  108. 

On  habeas  corpus  by  one  committed  by 
a  justice  of  the  peace  on  preliminary  exandns- 
tion,  the  burden  rests  on  petitioner  to  idiow 
want  of  probable  cause  to  Justify  commitment 

-Id. 

[d]  (Snp.  ]8ft5) 

Where  the  record  of  a  court  does  not  show 
tlie  facts  necessary  to  give  it  jurisdiction  to 
restrain  a  prisoner,  the  presumption  that  such 
facts  did  not  exist  must  be  rebutted  and  es- 
tablished by  extrinsic  evidence. — CInybom  v. 
Thompkins.  40  N.  E.  121.  141  Ind.  19. 
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[e)     (Sap.  :M1) 

Id  hab<>nB  corpus  b;  a  father  to  secure  tbe 
custody  of  his  minor  daughter  from  her  grand- 
father, who  WHS  also  her  guardian,  petitioner 
ffaoiild  not  be  permitted  to  attack  the  charac- 
ter of  the  ilauglitcr  of  the  woman  in  whose 
care  the  inianlian  intended  to  place  Buch  minor, 
lioce  tbe  character  of  such  daughter  was  in 
no  tnanner  involved  in  the  case.— Berkshire  T. 
Cnley,  00  X.  E.  09G.  157  Ind.  1. 

(fj  (S«p.  1907) 
Where  petitioner  for  a  writ  of  habeas  cor- 
pus to  secnre  his  release  from  arrest  fails  to 
plead  over  or  deny  the  prima  facie  case  nrndc 
against  bim  by  the  return  to  the  writ  after  his 
exception  thereto  has  been  overniled,  a  judg- 
ment of  return  is  prorwrly  remit- red  against 
him.— Kemper  v,  Metzger,  1U9  Ind.  112,  81  -N- 

E.  ms. 

The  presumption  is  that  one  authenticating 
an  ittdictmeot,  made  a  part  of  rpqitiiilHon  pa- 
pent,  as  Governor  of  the  demanding  state,  was 
EO  acting  at  the  time.— Id. 

Fob  Cases  fbom  Other  Statkr. 

See  25  Cent.  T)io.  Ilab.  Corp.  Ifi  77.  78. 
See.  also,  21  Cyc.  p.  322;  note,  22  L.  B.  A. 
678. 

i  86.  DlamlsMl  *oa  MtnrB. 

Fob  Cases  frou  Otiier  States, 

See  2S  Cest.  Dig.  Hab.  Corp.  |  70. 
See,  also,  21  Cyc  p.  823. 

1 88.  —  Zmpriaoaneat     under  T*Ud 

process  or  JndBment. 

[»I  (Sap.  ]901> 
Bwrns'  Kfiv.  St.  1894.  |  1133.  forbids  in- 
quiry in  habeas  corpus  proceedings  into  the  le- 
gality <rf  any  Judgment  or  process  by  which  a 
prisoner  is  in  custody,  or  to  diKciiar^e  him  pri- 
or to  the  expiration  of  the  term  of  his  commit- 
ment, where  such  prisoner  is  in  ciistoily  under 
process  issued  on  final  judgment  of  a  court  of 
competent  jurisdiction.  Held,  that  where  the 
return  to  a  writ  of  hnhi-ns  corpus  tihowed  that 
Ilie  prisoner  had  been  Hiarged  in  a  police  court 
vitb  assault  by  an  affidavit  properly  filed,  bad 
pleaded  guilty,  and  that,  on  evidence  heard,  he 
was  convicted  and  sentenced  to  a  term  of  im- 
prisonment, not  yet  expired,  which  return  was 
not  tm versed,  the  prisoner  was  ]iro|)erIy  re- 
manded to  custody. — Peters  v.  Koepke,  'At  S.  K. 
I5<I  Ind.  35. 

For  Casks  from  Otiifr  ."^tatf-s. 

See  25  Cent,  Dig.  Ilab.  Corp.  S  70. 

189.           Release  from  custody. 

[■1  (Sn|i.  18S4) 
A  refusal  to  make  a  further  return  of  a 
writ  of  habeas  corpus,  upon  the  sustaining  of 
Piceptions  to  the  return,  is  equivalent  to  an 
admission  that  all  the  facts  are  before  the 
wiirt :  nnd  the  court  may  tlicrcupon  summarily 
"llvhnrgf  the  ririsoupr  from  rustody.  witliout 


requiring  further  proof  to  support  the  allega- 
tions of  the  petition.— Joab  t.  Sheets,  09  Ind. 
328. 

[b]    (Sap.  1896) 

If  a  return  to  a  writ  of  habeas  corpus  be 
insufficient,  the  prisoner  may  be  released  with- 
out any  further  hearing  or  evidence.— Clayborn 
V.  Thompkins,  40  X.  E.  121,  141  Ind.  10. 

Fob  Casks  fbou  Other  States, 

See  25  Cent.  Dig.  Hab.  Corp.  |  70. 

§  90.  Hearins  oB  writ  amd  return. 

[a]  (Sap.  1871) 

An  issue  of  fact  may  be  formed  on  the  re- 
turn to  a  writ  of  habeas  corpus  for  a  child 
by  a  denial  of  its  averments,  and  a  trial  there- 
of may  be  had.— Specr  v.  Davis,  38  Ind.  271. 

[b]  (Sap.  1897) 

Burns*  Rev.  St.  1804,  |  560  (Rev.  St  1881, 

1  providing  that  the  court  shall,  at  the 
mjuest  of  either  party,  make  a  special  finding 
of  the  farts,  and  state  the  conclusions  of  law 
thereon,  does  not  apply  to  habeas  corpus  pro- 
ceedings, in  which  Bums'  Rev.  St.  1801,  S  li:t2 
(Uev.  St.  1881,  i  1118),  provides  the  court 
shall  proceed  in  a  summary  way  to  hear  and 
determine  the  cause.— Schlenter  t.  Canntsy,  47 
N.  E.  825,  148  Ind.  384. 

For  Cases  from  Other  States, 

See  25  Cent.  Dio.  Hab.  Corp.  S  80. 
See,  also,  21  Cyc.  p.  323. 

{91.  8«ipe  of  laqmlry  amd  lowers  of 
eonrt. 

For  Gases  frdk  Other  States, 

See  25  Cent.  Dig.  Ilab.  Corp.  S§  Sl-OU. 
See,  also,  note.  30  U  R.  A.  440 ;  note,  20  . 
Am.  Dec.  40. 

§  02.    In  ceaevaL 

[a]  (Sap.  1878) 

An  inquiry  by  tbe  state  courts,  on  habeas 
corpus,  whether  or  not  a  person  ehai^d  Is 
really  a  fugitive  from  justice,  is  authorized  by 

2  Rev.  St.  p.  421,  and  is  not  prohibited  by 
Const  U.  S.  art.  4,  S  2,  nor  by  Uev.  St  U.  S.  S 
5278.— Hartmaa  t.  Aveline,  03  Ind.  344,  30 
Am.  Rep.  217. 

[b]  (Sap.  18T9) 

On  halwas  corpus  to  secure  the  diacbaree 
from  arrest  of  one  held  under  extradition  from 
another  state,  the  question  whether  the  com- 
l>hnnt  or  indictment  which  is  attached  to  the 
warrant  charges  a  crime  under  the  laws  of  the 
latter  state  will  not  I»e  considered,  where  evi- 
dence of  such  laws  is  not  before  the  court — 
TuHi«  v.  Flemiii!:.  00  Ind.  15. 

[cl    (Sap.  imi 

Burns*  Ann.  St.  1001,  |  1133,  denies  to  ev- 
ery court  or  judf!*"  the  power  to  inquire  into  tbe 
Icealtty  of  any  judgment  or  process,  whereby 
the  person  ajiply'in  for  a  writ  of  hal)eaa  corpus 
is  in  custody  nnd  held  "on  a  warrnnt  issued 
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from  the  circuit  court  on  an  indictment  or  in- 
formation." Held,  that  on  a  petition  for  dis- 
cbarge on  habeas  corpus  by  one  held  hy  a  sher- 
iff the  only  ioquiry  is  whether  petitioner  is  in 
custody  on  such  warrant.— Gillespie  v.  Bump, 
72  N.  E.  138,  163  Ind.  457. 

Fob  Cases  fbou  OniEa  States, 

See  25  Cent.  Dig.  Ilab.  Corp.  SS  S3. 
87-06;  10  Cent.  Dig.  Contempt,  i  210; 
23  Cent.  Dig.  Extrad.  {  45. 

{  93.         Peraoaml  relations  or  avtl&or- 
Ity. 

[a]    (S«p.  1S52) 

The  judge  bearing  an  application  for  a 
writ  of  habeas  corpus  may,  under  the  statute, 
cause  notii-e  to  Ik  given  to  the  party  interest- 
ed in  resiiiling  it,  or  bis  attorney,  and  witness- 
es to  be  summoned  to  testify  in  the  premises, 
and  may  fully  investigate  the  case.— Lumm  v. 
State,  3  Ind.  203. 

Fob  Cases  nou  Otiieb  States, 

Seb  26  C^NT.  Dig.  Ilab.  Corp.  |  81. 

8  95.    Validity  of  proceedings. 

[al    <»np.  1S93) 

On  habeas  corpus  by  a  person  held  on  a 
mittimus  issued  by  a  justice  on  a  conviction  of 
vagrancy,  where  the  jurisdiction  of  the  jus- 
tice is  denied,  it  is  competent  to  show  that 
the  affidavit  set  out  in  the  record,  and  pur- 
porting to  be  that  on  which  a  warrant  issued 
for  i>etitioner,  and  on  which  be  was  tried,  was 
in  fact  not  filed  with  the  jnniice  iintii  after 
the  trial  and  imprisonment  of  petitioner,  and 
exclusion  of  such  evidence  is  reversible  error. 
—Smith  V.  Clausmeier,  Ind.  105,  35  N.  E. 
004,  43  Am.  St.  Rep.  311. 

Fob  Cases  from  Other  States, 

See  25  Cent.  Did.  Ilab.  Corp.  |  82. 

1 06.    Errors  and  Irresnlaritlea. 

[aj    (Sup.  19C0) 

Bums*  Rev.  St.  1804,  g§  1715.  1716,  au- 
thorize justices  of  the  peace  to  immediately 
c^^mmit  persons  for  nonpayment  of  fines  im- 
posed, and  section  1133  declares  that  no  court 
1  shall  question  the  legality  of  a  final  judgment 

oE  a  court  of  competent  jurisdiction  on  which 
commitment  was  issued.  Held,  that  since  a 
jiistit'c  had  jurisdiction  to  commit  a  defendant 
for  violation  of  Fish  Law  ISOO,  g  10,  making 
it  a  misdemeanor  for  any  person  to  have  a 
fish  net,  seine,  etc.,  a  defendant  convicted  for 
violation  of  such  section  before  a  justice  of 
tlie  peace  was  not  entitled  to  question  the  suffi- 
ciency of  the  affidavit  on  which  the  proceedings 
were  based  on  habeas  corpus  to  obtain  his  re- 
lease from  commitment  for  failure  to  pay  fine 
imposed.- Pritcbett  T.  Cox,  50  N.  E.  20,  154 
Ind.  108. 

Fob  Cases  fbou  Other  States, 

See  25  Cent.  Dig.  Ilab.  Corp.  S  SI. 


S  98.  DetemUnatlom  of  partionlar  1 
or  qmastions. 

Foe  Cases  fbou  Otheb  States, 

See  25  Cent.  Dig.  Hab.  Corp.  U  S4 
See,  also,  21  Cyc.  pp.  324-<a3. 

1  99.  —  Gnstodr  of  Infants. 

Evidence,  see  ante,  |  85. 

[a]   (Sap.  1S18) 

L'nder  the  express  provisions  of  Be 
p.  600,  IS  73,  74,  the  court  having  Jnrisf 
may  award  the  custody  of  children  to 
parent  under  such  regulations  as  It  may  i 
in  cases  where  the  husband  and  wif 
aitart,  and  are  not  divorced.— Taricingt 
State  ez  rel.  Taritington,  1  Ind.  171. 

Lb]    (Sap.  iSSt) 

When  a  child  is  of  a  8ufficient  age 
ercise  discretion  in  choosing  its  custodia 
court,  on  bal)eas  corpus,  will  see  that  the 
i8  allowed  to  go  with  such  parent  as  i 
choose;  but  when  the  child  is  of  tender 
the  court  will  name  the  person  entitled 
custody.— Bounell  v.  Berryhill,  2  Ind,  6: 

[c]  (Sap.  187S) 

The  law  gives  the  possession  and  eon' 
children  to  the  male  parent  if  begotte: 
bom  of  wedded  parents,  and  this  contro 
not  be  taken  away  unless  an  overweenin 
strong  necessity  is  shown  as  to  the  on 
of  the  father  to  protect  and  provide  for 
-Child  V.  Dodd,  51  Ind.  484. 

[d]  (Sap.  1881) 

2  Bev.  St.  1S76,  p.  589,  $  6,  provide 
the  father  of  a  minor,  or  if  there  be  no  J 
then  the  mother,  if  suitable  persons,  resp 
ly,  shall  have  the  custody  of  the  perso 
control  of  the  education  of  the  child,  c 
the  exclusion  of  its  guardian.  Held,  that 
a  mother  showed  herself  entitled  to  custi 
against  the  father,  and  also  able  to  ca 
the  child,  it  was  not  an  abuse  of  the 
court's  discretion  to  award  her  custody  t 
as  against  the  child's  foster  parents,  in  t 
sence  of  evidence  of  the  Intter's  pecuniar; 
dition  or  showing  the  relative  positions  < 
parties  from  a  social  standpoint— McI 
V.  State  ex  rel.  Dickinson,  80  Ind.  647. 

[e]  (Sap.  18S7) 

Under  Ber.  St.  1881.  |  2518^  pro 
that  the  father  of  a  minor  shall  have  the 
dy  of  the  person  and  the  control  oC  the  > 
tion  of  the  minor,  sndi  father.  If  he  Is  i 
able  person,  has  a  right  to  the  custody 
infant  child  as  against  the  statutory  gat 
—Brooke  v.  Logan.  13  N.      6G9,  112  Ini 

2  Am.  St.  Rep.  177. 

[(]  (Sop.  1896) 
Ordinarily  a  father  is  entitled  to  th 
tody  of  bis  minor  child,  after  the  death 
mother;  but  the  welfare  of  the  child  is 
mount  to  the  claims  of  the  parent.— EIus 
Whiting,  44  N.  E.  639^  145  Ind.  680,  5' 
St.  Rep.  220. 
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A  little  giri  Beven  years  old,  on  the  death 
of  ber  mother,  and  at  the  mother's  request,  was 
taken  hj  her  grandparents,  with  whom  she  coa- 
tinoed  to  reside  for  six  years.  They  were  well 
10  do,  aod  occapied  a  large  house.  The  child 
was  of  delicate  health.  When  13  years  old  her 
father,  who  was  a  widower,  who  owned  no 
home,  and  whose  business  kept  him  away  from 
home  fire  or  six  days  each  week,  took  her  to  re- 
side with  his  sister,  who  bad  a  family  of  her 
own,  and  resided  in  a  comparatively  small 
boQse,  but  was  a  proper  person  to  care  for  the 
child.  Held,  that  a  judgment  restoring  the  child 
to  the  custody  of  her  grandparents,  based  on  the 
pound  that  it  was  for  her  best  interest,  would 
lot  be  disturbed. — Id. 

An  oral  agreement  by  a  father  that  another 
may  ha^'e  the  cnstody  of  his  minor  daughter 
daring  in&ncy  does  not  preclude  him  from  re- 
claiming ber  custody.— Id. 

[g]  (Sop.  1897) 
A  parent  has  no  absolute  right  to  custody 
of  hU  minor  child,  and  controveray  therefor  be- 
hrpen  the  parent  and  a  third  person  should  be 
dwided  with  regard  alone  to  the  best  interests 
of  the  cbUd.— Schlenter  t.  Canatsy,  47  N.  EL 
m,  148  iDd.  384. 

[b]  (SBP.J901) 
Under  Bums'  Bev.  St.  1S&4,  |  2U82.  pro- 
viding that  the  father  of  any  minor,  if  a  suita- 
ble person,  sball  hare  the  cnstody  of  the  person 
of  lua  child,  the  father  has  a  prima  facie  right 
as  agtinst  a  statutory  guardian,  to  such  cus- 
tody, but  snch  right  is  subordinate  to  the  wel- 
fare of  die  child;  sadi  statute  being  but  a  rec- 
odiitiwi  of  the  common-law  rule. — Berkshire  t. 
Cdey,  GO  X.  R  696,  157  Ind.  1. 

In  habeas  corpus  by  a  father  to  secure 
the  custody  of  his  daughter  from  her  grand- 
father, who  was  also  her  guardian,  the  court 
may  inquire  as  to  the  character  and  fitness  of 
the  woman  in  whose  care  the  guardian  Intended 
to  place  the  child.— Id. 

On  habeas  eorptis  for  the  custody  of  a 
child,  the  interset  at  the  child  is  the  paramount 
consideration  in  determining  who  la  best  en- 
titled to  its  custody.— Bullock  v.  Bobertson,  (m 
N".  E.  5,  160  Ind.  521. 

m  (Sap. 

A  petition  for  habeas  corpus  for  the  custo- 
dy of  a  child  is  addressed  to  the  sound  legal 
discretion  of  the  trial  cou rt.— Willis  v.  Willis. 
75  N.  EL  653.  166  lad.  325. 

A  petition  for  writ  of  habeas  corpus  for 
the  cnstody  of  a  child  18  months  of  age.  alleging 
that  respondent,  the  husband,  and  father  of  the 
child,  by  reason  of  his  cruel  and  inhuman  treat- 
ment, compelled  petitioner,  bis  wife  and  the 
DWther  of  the  child,  to  leave  him,  and  go 
elaevhere  to  reside;  that  subsequently,  respond- 
ent, through  false  promises,  induct  petitioner 
to  retam  to  the  dty  in  which  respondent  lived, 
■od  there,  by  false  promises  and  deceptinns, 


temporarily  obtained  the  possession  of  the  child, 
and  failed  to  return  it  in  accordance  with  bis 
promise;  that  petitioner  Is  a  fit  iwreon  to  t>e 
entrusted  with  the  custody  of  the  child,  while 
respondent  is  not  a  fit  or  suitable  person  to 
have  its  care  and  custody,  but  is  addicted  to 
the  excessive  use  of  intoxicating  liquora,  and 
has  a  violent,  ungovernable  temper;  and  gen- 
erally alleging  that  the  restraint  of  the  child 
is  wrongful  and  without  cause— is  sufficient 
to  sustain  the  writ,  and  authorize  the  delivery 
of  the  child  to  the  custody  of  Its  mother.—Id. 

[k]  <S«p. 

Where  a  female  infant's  father  lived  with 
bis  mother  and  single  sister  in  a  comfortable 
house,  situated  in  a  good  neighborhood,  and,  ex< 
cept  for  the  fact  that  be  smoked  cigarettes  and 
cifcars,  and  drank  beer  occasionally,  was  of  good 
habits,  good  moral  character,  good  disposition, 
industrious,  kind,  and  affectionate,  and  earned 
$1U0  monthly,  he  was  entitled  to  the  custody  of 
his  daughter  after  the  death  of  bis  wife,  as 
against  bis  wife's  sister,  Aougb  the  latter  watt 
slightly  better  off  financially,  and  perhaps  could 
have  afforded  the  child  more  advantages. — GII- 
more  v.  Kitson,  74  N.  E.  1083.  165  Ind.  402. 

The  mother  of  an  infant  cannot,  by  testa- 
mentary provisions  or  otherwise,  deprive  the 
father  of  his  right  to  the  custody  of  the  infant 
after  the  mother's  death.— Id'. 

The  appointment  of  a  legal  guardian  for 
an  infant,  without  the  knowledge  or  consent 
of  the  infant's  father,  after  the  death  of  its 
mother,  was  ineffectual  to  deprive  the  father 
of  the  right  to  Its  custody.— Id. 

m  (Sap.  1907) 
Where  a  foreign  divorce  decree  directed 
that  petitioner  should  bare  the  custody  of  a 
minw  child  of  the  parties  for  one  week  of 
every  three,  and  tbat  defendant,  the  child's 
mother,  should  be  entitled  to  Its  custody  the 
balance  of  the  time,  petitioner  could  not  obtain 
the  excluuve  custody  of  such  child  In  a  col- 
lateral habeas  corpus  proceeding,  on  the  ground 
that  defendant  bad  wrongfully  removed  the 
child  from  the  jurisdiction  of  the  court  render- 
ing the  decree.— Hardin  v.  Hardin,  168  Ind. 
352,  81  N.  E.  60. 

[ml    (Snp.  1909) 

Though  Bums'  Ann.  St  1908,  f  3065.  pro- 
viding that  a  guardian  appointed  for  a  minor 
shall  have  the  custody  and  tuition  of  the  minor 
and  the  management  of  bis  estate  during  minor- 
ity, is  mandatory,  it  does  not  divest  the  court 
of  its  discretion  to  deprive  the  guardian  of  bis 
legal  right  to  the  custody,  care,  and  education 
of  the  ward,  where  it  appears  that  he  is  unfit, 
or  that  bis  custody  and  care  will  not  conduce 
to  the  best  interests  of  the  ward. — Sboaf  v.  Llv- 
engood,  172  Ind.  707.  88  N.  B.  598. 

The  welfare  of  a  ward  is  the  principal 
thing  to  be  considered  in  awarding  the  right  to 
his  custody,  care,  and  control,  and  the  legal 
right  of  a  guardian  to  his  custody  Is  secondary 

thereto. — Id. 
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If  the  maternal  grest-grand father  o(  a  child 
who  bad  been  appoioted  its  guardian  was  80 
years  old,  infirm,  a  widower,  with  no  home  of 
his  own,  residing  amooK  his  relatives,  and  un- 
able to  care  for  and  edin-nte  bis  sis  year  old 
word,  who  was  in  the  custody  of  its  paternal 
grandparents,  who  had  given  it  a  good  home, 
treating  it  as  their  own  child  and  afforded  it  all 
the  comforts  of  life,  and  were  able  properly  to 
rare  for  and  educate  it.  the  court  acted  within 
its  discretion  in  refusing  to  remove  the  child 
and  award  its  custody  to  the  guardian.— Id. 

Fob  Cases  from  Otiikr  States. 

Skf.  25  Cent.  Dig.  Hub.  Corp.  J  84 ;  25 
Cknt.  Dig.  Guard.  &  \V.  58  100-115 ;  37 
Ce.nt.  Dig.  Parent  &  C.  %i  4-^i'2. 

See.  also,  21  Cyc.  p.  330;  note,  20  Am.  Dec. 
330. 

{  101.    Arrest  im  cItII  aetlons  and 

prooeedins** 

[a]     (Snp.  ISS3) 

A  person  arrested  on  a  proper  wnrrnnt 
cannot  have  ao  inquiry  into  his  guilt  or  inno- 
cence on  habeas  corpus. — Farmer  v.  I-ewis,  92 
Ind.  444.  47  Am.  Sep.  153. 

Fob  Cases  fhom  Other  States, 

See  25  Cent.  Dig.  Ilab.  Corp.  §  86. 
Sec,  also,  21  Cyc.  p.  324. 

f  102.    Arrest  and  oommltment  on 

criminal  oluurcc*  before  iadlet- 
ment. 

[a]    (Sap.  1S93) 

On  petition  for  habcna  corpus  by  one 
charged  with  petit  larceny,  and  committed  in 
default  of  bait,  on  the  ground  that  the  mittimus 
erroneously  di'^cribes  the  ofifense  as  grand  lar- 
ceny, the  refusal  of  the  court  to  permit  de- 
fendant to  testify  that  the  charge  against  him 
before  the  justice,  was  for  grand  larceny  is 
proper  where  the  charge  itself  is  in  evidence, 
showing  that  it  was  for  petit  larceny. — Davis  v. 
Bible,  134  Ind.  108,  'Xi  N.  E.  910. 

For  Cases  frou  Otiieb  States, 

See  25  Cent.  Dig.  Hab.  Corp.  $|  87-89. 
See.  also.  21  Cyc.  pp.  325,  32ti. 

S  103.  —  Extradition. 

Kvidence,  see  ante,  {  85. 

[a]    (Sap.  m~) 

If  the  return  to  a  writ  of  habeas  corpus, 
in  case  of  the  arrest  of  a  perMOn  upon  the  requi- 
sition of  the  governor  of  another  state,  alleges 
that  the  petitioner  is  the  identical  person  named 
in  the  warrant,  the  question  whether  that  per- 
son committed  the  crime  can  only  be  tried  in 
tlie  state  that  issued  the  requisition. — Robinson 
V.  Flanders,  29  Ind.  10. 

For  Cases  frou  Other  States, 

See  25  Cent.  Dig.  Hab.  Corp.  $|  90,  91. 
See.  also,  21  Cyc.  p.  328;  note,  62  C.  C.  A. 
606. 


i  104.    Conunitniemt  om  indict 

[a]    (Snp.  1890) 

Petitioner  for  a  writ  of  habeas  cori 
leged  that  be  had  been  convicted  of  arso 
that,  on  appeal,  the  judgment  was  reverse* 
he  was  a  second  time  convicted,  and  that 
on  appeal,  the  judgment  was  reversed;  tl 
information  for  conspiracy  in  connectior 
the  alleged  arson  was  filed  against  him,  bi 
dismissed  by  the  prosecuting  attorney,  a 
indictment  for  conspiracy  returned,  whic 
subsequently  quashed  on  petitioner's  e 
and  petitioner  ordered  to  remain  in  c 
to  answer  any  charge  that  might  be 
against  him  by  the  grand  jury;  that  al 
days,  no  accusation  being  presented,  he  w 
charged  on  habeas  corpus,  upon  his  own 
nizancc;  that  immediately  after  he  waf 
restfd  on  a  warrant  issued  upon  an  infon 
filed  by  the  sheriff,  charging  him  witi 
spiracy:  and  that  he  was  then  in  custody 
under.  It  did  not  appear  that  there  ha< 
any  delay  in  this  particular  prosecuti 
that  the  offense  for  which  he  was  In  c 
was  the  same  as  that  charged  against  1 
the  former  prosecutions.  HrlH  that,  unde 
St.  1881.  §  111!>.  providing  that  in  habei 
pus  proceedings  there  shall  be  no  inquii 
the  legality  of  any  process  issued  from  t 
euit  court  upon  an  indictment  or  inforn 
a  judgment  of  the  court  below  df-uyii 
writ,  and  remanding  the  petitioner  to  ci 
would  not  be  disturbed. — Kinningbam  T. 
py.  125  Ind.  180.  24  N.  E. 

Fob  Cases  from  Other  States, 

See  25  Cent.  Dig.  Hab.  Corp.  |  9! 
See,  also,  21  Cyc.  p.  326. 

§106.         JE^nal  JndcBieut,  aemteam 
oommltment. 

[a]    (Snp.  1900) 

Id  habeas  corpus  proceedings  it  can 
urged  tbat  there  was  no  judgment  on  wfc 
commit  defendant  because  a  Justice  of  the 
sustidned  a  motion  In  arrest,  when  the 
shows  that  such  motion  was  not  made  an 
er  judgment  was  rendered.— Piltchett  t 
66  N.  a  20.  154  Ind.  108. 

Fob  Cases  fbom  Other  States. 

See  25  Cent.  Dig.  Hab.  Corp.  H  91 
See,  also,  21  Cyc  p.  326.  ^ 

§  106.  ^—  ComMlltmemt  for  eontea 
[a]  (Snp,  IMS) 

Ingniry  under  a  writ  of  habeas 
is  limited  to  the  question  as  to  whether  i 
mitment  for  contempt  was  issned  by  a 
of  competent  jarisdiction  and  In  a  case  a 
by  law. — Lockwood  t.  State,  1  Ind.  161, 
HQ. 

Fob  Cases  fboh  Other  States, 

See  25  Cent.  Dig.  Hab.  Corp.  |  £ 

C^ENT.  bia.  Contempt,  8  22a 
See,  also,  21  Cyc  p.  327. 
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1 108.  IHspoaitloB  of  person. 

Fob  Cases  frou  Otheb  States, 

Sat  25  Cexu.  Diq.  Hab.  Corp.  »  97-100. 
See.  also,  21  Cye.  p.  333. 

1 109.  — ~  BemjiMd  or  reeommltaiciit. 

W  <Sii».lM6) 

^\lieD  a  habeas  corpus  iwues  on-  a  com- 
plaiot  of  illegal  imprisonment,  the  judjte  who 
if»ne8  the  writ  may,  if  the  authority  by  which 
the  prisoner  is  detained  be  defective,  call  before 
him  witnesses,  inquire  into  the  guilt  of  the 
pristHier,  and  remand,  recognize,  or  discharse 
him,  as  he  may  thlnlc  proper.— State  t.  Best, 
7  Blaokf.  611. 

[b]  (Snp.  18&4> 
Defendant,  who  was  remanded  to  jftil  to 
iwait  another  trial,  after  the  jury  had  l>een 
nniwcessarily  discharged  and  he  had  therefore 
been  once  put  in  jeopardy,  applied  to  the 
judge  of  the  court  of  comjnon  pleas  for  a  writ 
of  habeas  corpus.  Held  that,  although  the  dis- 
fhanre  of  the  juiy  was  equivalent  to  a  verdict 
of  .ic<iiiit tal.  yet.  as  there  had  been  no  release 
of  dpfesdnut  under  any  judgment  of  the  court, 
he  should  be  remanded  to  the  circuit  court, 
where  he  miglit  be  discharged  on  motion,  or 
fOflId  plead  the  discharge  of  the  jury  in  bar  tn 
a  second  trial.— Wright  v.  State,  Ind.  2D0.  61 
Au.  Dec.  00. 

Ic]    (Snp.  ISM) 

Where  a  prisoner,  illegally  convicted  ot 
felony  and  sentenced  by  the  court  of  common 
pleas  of  Ijai)orte  county  to  the  stnte  prison, 
petitioned  a  judge  of  tlie  court  of  common  pleas 
of  another  county  for  a  writ  of  habeas  corpus, 
OQ  which  the  record  of  such  conviction  and  sen- 
tpnee  was  returned  as  the  cause  of  detention, 
it  was  Ae/d  that  such  judge  rightly  ordered  the 
petitioner's  discharge  from  the  state  prison  and 
his  return  to  the  jail  of  T^aporte  county  to 
await  the  further  action  of  the  courts  of  said 
county.— Miller  v.  Snyder,  d  Ind.  1. 

Foi  Cases  fsom  Otbeb  States, 

See  So  Cent.  Dio.  Hab.  Corp.  H  07,  08. 

Ills.  Jndcment  or  ordor. 

W  (Sap.  18S3) 
Rev.  St  1S81,  I  1118,  relating  to  habeas 
corpus,  provides  that  the  court  or  judge  shall 
prmeed  in  a  summary  way  to  hear  and  deter- 
mine the  case,  and,  if  no  legal  cause  be  shown 
for  tlie  restraint  or  for  eontinuntion  thereof, 
shall  tliM-harge  the  party.  Held,  that  it  is  not 
error  in  such  case  to  deny  a  motion  or  request 
that  the  court  make  a  special  finding  of  facts 
in  writlne,  and  state  its  conclusions  of  law 
thereon.— McGlen  nan  t.  Margowski,  00  Ind. 

m. 

[b]    (Msp.  ISSo) 

I'nder  Rev.  St.  1881,  S  1120,  providing 
that  in  habeas  corpus  cases,  the  court  or  judge 
fhall  summon  the  prosecuting  witnesses,  investi- 
^te  the  criminal  cliarge,  discharge,  let  to  bail, 


or  recommit  the  prisoner  as  may  be  just  and 
legal,  the  entry  of  a  formal  judgment  in  such 
proceedings  Is  not  required.— Ex  parte  llichards, 
1  N.  E:  639.  102  Ind.  200. 

[c]  (Sop.  1M&) 
Where  petitioner  in  habeas  corpus  proceed- 
ings for  the  custody  of  a  child  violated  the  order 
of  court,  awarding  her  snch  custody  by  moving 
with  the  child  into  another  county,  respondent 
to  the  proceedings  should  have  applied  for  re- 
lief to  the  court  whose  order  was  violated,  and 
not  to  the  court  of  the  county  to  which  the  peti- 
tioner removed.— Willis  v.  Willis,  75  N.  E.  055, 
165  Ind.  332,  2  L.  R.  A.  (N.  S.)  244. 

Fob  Cases  from  Otbeb  States, 

See  25  Cert.  Dio.  Hab.  Corp.  1  101. 
See,  also,  21  Cyc  p.  334 ;  note,  67  L.  R. 
A.  TS3. 

§113.  Appeal  mmA  error. 

[a]    (Snp.  1S4S) 

Under  Acts  1847,  p.  113,  a  writ  of  error 
will  lie  to  the  judgment  of  the.  court  or  judge 
on  a  writ  of  habeas  corpus.— Sherry  v.  Winton, 

1  Ind.  00,  Smith,  1. 

[b1  (Sap. 

An  appeal  will  lie  under  the  Revised  Stat- 
utes ot  18.")2  from  an  order  or  judgment  upon 
a  writ  of  habeas  corpus,  whether  made  in 
term  or  vacation,  and  withont  the  filing  of  a 
bond. — Nichols  v.  Cornelius,  7  Ind.  Oil. 

[c]  (Snp.  im) 

An  appeal  will  lie  from  a  judgment  in  ha- 
ben.s  corpus  awarding  the  custody  of  a  minor 
child  "until  the  final  order  of  the  court";  surlj 
order  being  final. — State  ex  rel,  Sharpe  v. 
Banks,  25  Ind.  405. 

Where  a  final  judgment  has  been  rendered 
on  a  writ  of  habeas  corpus,  an  appeal  will  lie 
to  the  Supreme  Court  under  Code,  H  550,  536, 
as  in  other  cases.— Id. 

[d]  (Snp.  1871) 

An  order  made,  upon  considering  a  return 
to  a  writ  of  habeas  corpus,  for  possession  of  n 
child,  which  alleges  ao  excuse  for  not  producing 
it,  requiring  respondent  to  do  so,  may  be 
reviewed  on  appeal  to  the  supreme  court  under 

2  Gav.  &  H.  St  p.  277,  §  57(3,  which  expressly 
authorizes  appeals  for  interlocutory  orders  or 
judgment  upon  writs  of  habeas  corpus. — Speer 
V.  Davis,  38  Ind.  271. 

[e]  (Snp.  1372) 

A  judgment  rendered  in  a  proceeding  by 
habeas  corpus,  awarding  the  custody  of  a  minor 
child  "until  the  further  order  of  the  court,"  is 
final,  and  an  appeal  will  lie  therefrom.— Ilenson 
V.  Walts.  40  Ind.  170. 

[f]  (Snp.  1878) 

On  appeal  from  a  hearing  oo  petition  for 
habeas  corpus  by  the  mother  of  an  illegitimate 
cliild  to  recover  possession  thereof  from  cme  to 
whom  the  child  had  been  apprenticed  by  an  or- 
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phan  asylum  after  tbe  mother  had  volantarily 
abandoned  her,  the  evidence  showed  that  both 
the  relatriz  and  the  defendant  were  proper  per^ 
sons  to  have  the  custody  of  the  child.  Held, 
that  a  judgment  for  the  relatrix  should  not  he 
disturbed,  although  the  judge's  finding  did  not 
include  the  age  of  the  child. — Copeland  v.  State 
ex  rel.  Kayaer,  00  Ind.  394. 

M  <SBp.l8n) 

All  the  evidence  being  in  the  record  oo  ap- 
peal, the  Supreme  Court  must  weigh  the  same, 
and  determine  the  question  presented  by  the 
petition  for  the  writ  of  habeas  corpus,  without 
special  regard  to  the  finding  and  decision  of  the 
circuit  court.— Ei  parte  Walton,  79  Ind.  COO. 

[fa]    (Sap.  1SS4) 

On  an  appeal  in  a  habeas  corpus  proceed- 
ing  for  the  possession  of  a  child,  it  was  not  er- 
ror to  permit  the  appellants  to  perfect  their 
appeal  without  first  surrendering  the  posses- 
sion of  the  child  as  ordered  by  the  court,  as 
pending  the  preliminary  examination  of  the 
cause  as  well  as  during  the  hearing  the  child 
was  in  legal  contemplation  in  the  custody  of 
the  court,  though  actually  in  the  possession  of 
the  appellants  at  the  time  the  appeal  bond  was 
approved.— Joab  v.  Sheets,  99  Ind.  32S. 

[1]  (SDP.1S84) 
In  habeas  corpus  proceedings  instituted 
for  the  purpose  of  procuring  admission  to  bail, 
by  a  party  indicted  for  murder,  the  supreme 
court,  upon  appeal  by  the  petitioner,  will  ex- 
amine and  ptiss  upon  the  evidence. — Bx>  parte 
Kendall,  100  Ind.  Q90. 

HI  (Sap.  1883) 
When  a  habeas  corpus  case,  to  determine 
to  whom  should  be  awarded  the  custody  of  a 
cfaild,  Is  before  the  supreme  court  by  appeal 
on  the  endence.  that  court  will  examine  and 
pass  upon  its  sufficiency  to  sustain  the  finding 
and  decision  IkIow.— Jones  v.  Damall,  1(3  Ind. 
569,  2  N.  E.  229.  53  Am.  Rep.  645. 

[k]     (Snp.  1905) 

Under  Burns'  Ann.  St.  1901,  S  650,  pro- 
viding that  an  appeal  taken  during  the  term 
shall  operate  as  a  stay  of  all  further  proceed- 
ings on  the  judgment  upon  the  filing  of  an  ap- 
peal bond  conditioned  to  duly  prosecute  the  ap- 
peal, and  pay  the  judgment  and  costs  which 
may  be  rendered  against  appellant,  a  l>ond  filed 
on  appeal  from  a  judgment  awarding  petitioner 
in  habeas  corpus  proceedings  the  custody  of  a 
child,  and  assessing  the  costs  to  respondeat, 
does  not  stay  the  operation  of  the  judgment,  in 
so  far  as  it  awards  the  custody  of  the  child  and 
is  self-executing,  but  merely  stays  the  execu- 
tion for  the  collection  of  costs.— Willis  Wil- 
lis, 75  N.  E.  655.  1G5  lod.  332.  2  I*  B.  A.  (N. 
S.)  244. 

ni    (Snp.  IWI) 
Under  Bums'  Aon.  St.  1901,  S  1131,  pro- 
viding that  plaintiff  !n  habeas  corpus  proceed- 
ings may  except  to  the  sufficiency  of  the  return, 
a  paper  filed,  stating  that  the  petitioner,  for 


exception  to  the  third  paragraph  of  : 
says  that  the  paragraph  does  not  state 
sufficient  to  constitute  a  defense  to  petit 
writ,  was  a  sufficient  exception,  where  oh. 
was  first  raised  on  appeal,  and  was  not 
being  a  demurrer.— Kemper  y.  Metzger,  1( 
112,  81  X.  E.  663. 

FOK  Casus  fbou  Other  States, 

See  25  Cent.  Dig.  Bab.  Corp.  S|  la 

2  Cent.  Dig.  App.  &  E.  |  78. 
See,  also,  21  Cyc  pp.  335-347. 

§  116.  Goats. 

[a]    (Snp.  1883) 

It  is  not  error  to  tax  the  costs  agal 
unsuccessful  defendant  in  habeas  corpu 
ceedings.— McGlennan  v.  MargowsU,  9< 
150. 

Fob  Cases  frou  Other  States, 

See  25  Cent.  Dto.  Hab.  Corp.  |  111 
See,  also,  21  Cyc.  p.  348. 

I IIT.  Opar»tlom  amd  eCeat  of  Aut 
utlMi  in  KUterat. 

[a]  (Sap.  1887} 

A  habeas  corpus  proceeding  brougb 
father  to  recover  from  a  statutory  guardi 
cnstody  of  bis  child  is  not  barred  by  t 
judication  upon  an  application  prevlonslj 
by  the  father  to  have  tbe  guardian  n 
and  himself  appointed  In  his  stead.— Bn 
Logan,  112  Ind.  183,  13  N.  E.  009,  2  A 
Rep.  177. 

[b]  (App.  1902) 

Under  Bums'  Itev.  St.  1901,  8  1058 
ner's  Rer.  St.  g  1046).  making  it  tbe  dnt 
court  in  decreeing  a  divorce  to  mal^e  pn 
for  the  guardianship,  custody,  support,  ai 
cation  of  minor  children  of  a  marriage, 
cree  in  habeas  corpus  proceedings  by  the 
er  to  obtain  possession  of  a  child,  whic 
Tided  indefinitely  for  the  child's  maintc 
and  decreed  the  time  that  the  child  should 
with  each  of  her  parents,  was  not  res  ju< 
so  as  to  preclude  the  court,  in  a  subeeqw 
vorce  proceeding  brought  by  the  wife, 
awarding  tbe  custody  of  tbe  child  to  hei 
eritt  T.  Everitt,  64  N.  E.  892,  29  Ind.  Ap| 
94  Am.  St  Rep.  276. 

[c]  (Snp.  1906) 

The  doctrine  of  res  judicata  applies 
beas  corpus  proceedings  to  obtain  the  c 
of  a  child.— Willis  v.  Willis,  75  N.  B.  6C 
Ind.  332,  2  L.  R.  A.  (N.  S.)  244. 

Fob  Cases  fbou  Otbeb  States. 

See  25  Cent.  Dio.  Hab.  Corp.  H  111 
See,  also,  21  Cyc.  pp.  349-351. 

HI.  flVSPENBIOH  OF  BBBCED 

S  121.  Power  to  snspomd  la  gomoni 

[a]  (9np.l8<S) 
Neither  the  president  nor  the  congi 
tbe  United  States  can  suspend  the  issue 
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writ  of  habeu  corpos  by  a  state  eonrt— Griffin 
T.  Wilcox,  21  Ind.  370. 

Foi  Cases  noH  Otbxb  States, 

See  25  Ctaa,  Dig.  Hab.  Corp.  |  122. 
See,  alto,  21  Cyc  p.  862. 

I  lis.  CsuUtntloBal  mmd  utmtuUfrj  pro- 
"risloMa. 

W   (Sbp.UM>  % 

CoDst  U.  S.  art.  1,  I  8.  delating  power 
to  congnM  to  oigatdxe  courts,  etc.,  contains  a 
delesation  to  constess  of  power  to  suspend  the 
writ  of  habeaa  corpus.— Warren  t,  Paul,  22 

1111276. 

Foi  Cases  fbok  Oihxb  States, 

See  25  Geht.  Dig.  Sab.  Corp.  1 128. 

HABENDUM. 

See  Deeds,  H  28,  07. 

HABERE  FACIAS  POSSESSIONEM. 

See  Ejbctueiit,  {  120. 


HABITATION. 


See  Domicile. 


HABITS. 


Aecued  or  other  persons,  evidence  Id  criminal 
prosecntions.    Howcidb,  |  163. 

COSTOUS  AND  USAOBS. 

Female,  evidence   in   criminal  prosecutions. 
Eafb,  140. 

Puties.  evidence  in  civil  actlms.  Dauagbs,  { 

169; 

Or  other  persons,  evidence  of  on  Issue  of  con- 
tributory nesllgence.  Neolioence,  |  1S2. 
Pmoo  insured,  promissory  warranties,  cove- 
tutats,  or  conditions  subsequent  Insurance, 

isa 

HABITUAL  CRIMINALS. 

See  Cbdiinal  Law,  {  1202. 

HABITUAL  DRUNKARDS. 

See  Dbunkabdb. 

HACKMEN. 

See- 

UCEKSES,  I  14. 

Recalation  of  use  of  carrier's  premises.  CAB* 
BUBS,  1 14^ 

HACKS. 

Use  ot  curler's  piemisee,  see  Cabbiebs,  |  16. 


HALF  BLOOD. 

Inheritance,  see  Descent  and  Distbzbtjtion, 
S  S6. 

HALLUCINATION. 

Testamentary  capacity,  see  Wills,  i  US. 

HAND  BAR  DOCKETS. 

Fees  ot  cleric  of  court  for  printing,  see  Glebes 

OB  COUBTS,  I  11. 

HAND  CARS. 

See  Bailboads,  {|  8M,  860. 

HANDWRITING. 


Gommriaon  by  witnesses— 

Gbucinal  Law,  1  491. 

Evidencb,  H  561-566. 
Opinion  evidence.   Evidence,  |S  474,  611. 
Presumption  as  to  genuineness  of.  Evidence, 
I  70. 

Submission  of  writings  foi  comparison.  Evi- 

DER^K,  S9  106-198. 
Testator  and  of  attesting  witneases,  admisal- 

biiity  of  evidence.   Wills,  |  205. 

HANGING. 

Punisbmeot  of  crime,  see  CniuiNAL  Law,  i 
1210. 

HAPPINESS. 

Constitutional  right  to  pursuit  of,  see  CONm- 
TUTiONAx.  Law,  |  86. 


HARBORS. 


See  Whabvbb. 


HARMLESS  ERROR. 

See— 

Appeal  and  Ebbob,  S8  1025-1074. 
Cbiminal  Law,  H  1161-1177. 
Homicide,  ${  333-342. 
Justices  op  the  Peace,  |  189. 
New  Tbial,  81  27,  32,  56,  64. 

HARVEST. 

Judicial  notice  o^  see  Evidence,  |  & 

HATCHWAYS. 

Liability  of  abutting  owner  for  injury  to  pe^ 
destrian  from  defect  ia  hatchway  in  side- 
walk, see  Municipal  Cobfobations,  |  808. 
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HAWKERS  AND  PEDDLERS. 

Sccpe-Kote. 

[INCr>UDES  the  rfgulation  of  persons  going  from  place  to  place  selling  or  exchi 
goods  which  they  carry  with  them  or  themselves  deliver. 

[EXCLUDES  sales  by  traveling  salesmen  (see  Principal  and  Agent;  Sales);  an 
ulation  of  coiniuei'ce  (see  CoMiuicree).  For  complete  Hat  of  matters  excluded,  see  cru 
ereiiccs,  post.] 

Analysis. 

§  2.  Statutory  and  municipal  regulations. 
§  ;t.  Who  are  hawkers  or  peddlers. 
§  4.  Licenses  and  taxes. 

Cross-References. 
Sales  by  traveling  salesmen,  see  Salbs. 


S  2.  Statutory   and   mnMlelpal  recnla- 
tlona. 

Subjects  and  titles  of  statutes,  see  Statutes, 
S  107. 

For  Casks  from  Other  States, 

See  2'>  Cent.  Dig.  Hawk.  &  P.  %  X. 

%  3.  Who  are  hawkers  or  peddlers. 

[a]  (Sap.  1SS6) 

One  who  Roes  from  house  to  house  with 
siiiuplcs  of  goods  or  nierrlinndise,  solicitinR  or- 
iloi-s  from  persons  not  tJcnlers,  for  future  deliv- 
ery, is  n  "pi-ddler,"  witliin  the  meaning  of  Kev. 
St.  3.SS1.  5  :il'H!,  sulid.  2;t.  authorizins  cities  to 
restrain  liawking  and  peddliufr,  and  an  ordi- 
nance reijuiriug  hawkers  and  petldlers  to  pro- 
cure a  license.— GrafTty  v.  City  of  Rnshville,  107 
Ind.  ri()2,  8  X.  E.  (Mm.  r»7  Am.  Rep.  128. 

[b]  (Sup.  ISSo) 

One  who  goes  from  house  to  bouse  with 
articles  of  commerce,  there  offering  thom  for 
Mule,  and  delivering  them  ns  sold,  is  engaged  in 
pcddlintr,  within  Rev.  St.  1K&4,  I  8^41  (Rev.  St. 
ISSl,  %  3100),  autborizing  cities  to  restrain 
liuwkiug  and  i>eddling.— C'ity  of  South  Bend 
Martin,  41  N.  E.  315,  142  Ind.  31,  29  L.  K.  A. 
:£il. 

[c]  (Sap.  1907) 

Aside  from  statute,  a  "peddler"  may  be  de- 
fined as  any  person  who,  by  solicitation  or  out- 
vry,  takes  anything  from  house  to  house  in  any 
manner,  and  offers  to  sell  the  same  for  money, 
ur  barters  the  thing  for  any  other  thing,  or 
whoever  goes  from  house  to  house  for  the  pur- 
pose of  taking  orders  for  aoythitig  for  future 
delivery  to  be  sold  or  bartered, — Fallis  v.  Gas 
City,  169  Ind.  508,  82  N.  E.  10y(i. 

Acts  lOOu,  p.  232,  c.  129,  f  rj3,  subd.  37. 
authorizes  cities  to  license,  tax.  regulate,  etc., 
peddlers,  etc.  Acts  1901,  p.  !>tiO,  c.  244,  deBn- 
ing  and  regulating  peddling,  defines,  in  section 


7  (Bums'  Ann.  St.  1901,  |  7231p).  the 
"peddler"  to  mean  to  sell,  or  offer  to  sell, 
factured  goods,  wares,  merchandise,  dire<' 
a  consumer,  either  by  going  from  hot 
house,  for  the  purpose  of  selling  and  deli 
such  goods  or  for  the  purpose  of  taking 
for  their  future  delivery.   A  dty  passed  at 
nance  declaring  It  unlawful  for  any  one 
gage  in  the  business  of  peddling  without 
cense  and  defining  peddling.    Held  that, 
spcctive  of  the  definition  in  the  ordinanc 
goin^;  from  house  to  house  fbr  the  pnrp< 
taking  orders  for  teas,  coffees,  etc..  for  j 
delivery,  in  violation  of  the  ordinance, 
properly  convicted,  since,  in  empowering 
to  exercise  the  right  to  r^:ulate  and  I 
peddlers,  it  would  be  presumed  that  the 
lature  Intended  to  clothe  the  word  "pe< 
with  the  significance  given  it  by  statute." 

Fob  Cases  fboh  Other  States. 

See  25  Cent.  Dig.  Hawk.  &  P.  S!  3-6 
See.  also.  21  Cyc.  pp.  3«7-vt74, 

I  4,  Ueemaes  amd  tazu. 

Class  legislation,  see  Constitctioxai. 
I  208. 

Delegation  of  power,  see  Lxcekbes,  |  6. 
Denial  of  equal  protection  of  laws,  see 

STITOTIOHAL  LAW,  |  230. 

Requirement  of  license  as  regulation  ol 
merce,  see  Couuebcb,  |  68. 

Fob  Cases  fbom  Otueb  States. 

See  25  Ce.nt.  Dig.  Hawk.  &  P.  H  7- 
See,  also.  21  Cyc  pp.  374,  375;  no 
Am.  Rep.  267. 

HAY. 

Duty  of  landowners  to  protect  haystacki 
communication  of  fire  from  railroad  1< 

tives,  see  Railroads,  |  401. 
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HAZARD— HEALTH. 


HAZARD. 


See— 

LonxBiu. 


HEADLIGHT. 

On  street  car  as  affectiD^  liability  for  iDjuries, 
lee  Stbeet  Bailboadb,  i  HI. 


HEALTH. 

Scope-Note. 

TTN'CLUDES  protection  of  public  from  disease  or  danger  to  life  In  general ;  and  vtola- 
tioDs  of  health  lavs,  and  prosecution  and  punishment  thereof  as  public  offenses. 

[EXCLUDES  unwholesome  or  adulterated  food  (see  Food;  Adulteration) ;  medlclnos 
(sec  Ih-uggiau) ;  intoxicants  (see  Intoxicating  lAquon) ;  poisons  (see  Poi»on») ;  nuisances 
as  atrectlns  Individual  rights,  liabilities  for  Injuries  to  the  health  of  indlvidaals,  and 
criminal  prosecutions  for  maintaining  nuisances  (see  jV«j«ance);  and  special  protection 
of  the  health  of  particular  classes  of  persons,  as  children  (see  tnfant»)  and  employte  (see 
Miuter  and  Servant).   For  ctmiplete  list  of  matters  excluded,  see  cross-references,  post.] 


Analysis, 

I.  Boards  of  Health  and  Sanitary  Officers. 

§  2.  State  and  local  boards. 

§  3.  Establishment  of  board  and  appointment  and  tenure  of  mem- 
bers. 

§  5.           Compensation  and  expenses. 

§  6.   Authority  and  duties  in  general. 


§11. 
§  15. 
§16. 

§ir. 


7.  Officers  and  agents. 

9.  Orders  and  other  decisions. 
Operation  and  effect. 


Contracts  and  indebtedness. 

  In  general. 

Employment  of  physicians  and  assistants. 


18.  Liabilities  for  torts. 
1 19.  Actions  in  general. 

II.  Regulations  and  Offenses. 

§  20.  Power  to  make  regulations. 

§  21.  Constitutionality  of  regulations, 

§  22.  Contagious  and  infectious  diseases. 

§  23.          Precautions  in  general. 

§  25.  Vaccination. 

§  33.  Unhealthful  practices. 

§  35.  Permits  for  burial  or  transportation  of  dead  bodies. 

Cross-References. 


See-' 

Contagious  and  infectious  diseases  of  aaimals. 
ANiuAta.  §1  28-33. 

GstablishmeDt  of  drains  for  promotion  of  pub- 
lic health.    Dbains,  M  ^■ 

Hospitals.  HosPiTAi-s. 

As  nuisance.    Nuisance,  f§  3,  6.  61. 

Municipal  reflations  to  preserve  public  health. 
Municipal  Cobporations,  {  597. 

Opinion  evidence  as  to.  Evidence,  {§  477, 
501. 

Person  insured,  representations,  warranties,  or 
conditions  in  policy  or  application  therefor. 

ISSUSANCE,  %  291. 


Regulation  of  public  schools.  ScHOOt-S  and 
School  Distbicts,  §|  144.  156-158. 

Regulations  constituting  exercise  of  power  of 
eminent  domain.    Kuinent  Domain,  S  2. 

Words  imputing  contagious  disease  as  libel  or 
slander.   Libel  and  Slandeb,  {  8. 

R»Knla.tlo»  of  partlcalar  oceHp«4toBa  ov 
profcBslona. 

See— 

Deuooists. 

Manufacture,  sale,  and  use  of  articles  of  food 

or  drink.  Food. 
PnrsiciANs  AND  Surgeons. 
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I.  BOARDS  OF  HZUkLTH  AHD  SANI- 
TART  OFFICERS. 

Admissibility  of  records  of  in  action  on  nrn- 
tual  benefit  certificate,  see  Insurance,  §  818. 

Monicipal  health  department,  sec  Municipal 
COBPOKATIONS,  {  191. 

§  2.   State  and  local  boards. 

Delegation  of  legislative  power  to,  see  ConsTi- 

TUTIONAL  L*AW,    S  0^. 

Liabilities  for  torts,  see  post,  f  18. 

Power  of  city  to  dclpgate  to  board  of  health 
discretion  as  to  location  of  tanneries,  see 
Municipal  Corporations,  |  591* 

Fob  Cases  from  Other  States, 

See  25  Cent.  Dig.  Health,  Si  2-5. 
See,  also,  21  Cyc.  pp.  384,  385. 

I  3.  .mmm.  Eitablisluneiit  of  board  and 
appointment  and  tenure  of  mem* 
bers. 

Reference  to  and  identification  of  statutes 
amended,  see  Statutes,  S  138. 

[a]    (Sop.  1SS5) 

Under  Rev,  St.  ISSl,  §  4093,  the  county 
comniissioQers  constitute  the  board  of  health 
for  the  county.— Waller  v.  Wood,  101  Ind.  138. 

Fob  Cases  from  Other  States, 
See  25  Cent.  Dio.  Health,  |  2. 

§  5.           Compeuatlon  and  expenaee. 

Audit  and  allowance  of  claims  against  coqd- 
ties,  see  Counties,  |  204. 

[&]    (Snp.  18S5) 

No  appeal  lies  from  an  order  of  the  county 
board  of  health  fixing  the  compensation  of  its 
secretary,  since  the  statute  creating  boards  of 
health  invests  them  witli  discretionary  power 
in  that  regard,  and  makes  no  provision  for  ap- 
peal; and  queere,  whether  an  allowance  by  the 
county  commissioners  to  the  secretary  of  the 
county  board  of  health  is  not  of  itself  a  deter- 
mination of  the  amount  of  such  compensation, 
within  the  meaning  of  the  statute.— Waller  t. 
Wood,  101  Ind.  138. 

Where  the  county  commissioners  under 
their  statutory  authority  as  the  county  board 
of  health  made  an  allowance  to  the  secretary  of 
such  board,  it  will  t>e  presumed  on  appeal  that 
the  board  of  health  had  determined  the  amount 
of  bis  compensation,  and  that  the  allowance 
was  made  by  the  county  commissionen  in  pay- 
ment thereof. — Id. 

Fob  Cases  from  Other  States, 
See  25  Cent.  Dio.  Health,  |  4. 

I  6.  —  Antboritr  and  dntlas  Im  sen- 
eraL 

M  CSnP'lSSl) 

A  city  ordinance  making  it  the  duty  of  a 
board  of  health  to  provide  for  the  vaccination 


of  persons  as  a  protection  against  sm 
does  not  impose  upon  the  board  or  its  mf 
the  duty  to  do  such  services  personally,  bn 
to  provide  therefor.— City  of  Ft.  Way 
Rosenthal,  75  lad.  156,  3&  Am.  Bep.  127. 

For  Cases  fbou  Other  Statn, 
See  25  Cent.  Dio.  Health,  f  B, 
See,  also,  note,  23  Am.  Bep.  212: 

S  7.   Ofloers  and  agent*. 

Liabilities  for  torts,  see  post,  |  1& 

[a]  (Snp.  1884) 

In  a  proceeding  to  determine  the  te 
right  to  the  office  of  secretary  of  the  ho 
health  of  a  county,  the  complaint  allegin, 
the  relator  was  a  physician  and  surgeon 
time  of  his  election,  is  sufficient  as  agaii 
objection  that  it  does  not  show  that  h 
eligible  to  the  office  of  secretary  of  the 
of  health.— Weir  v.  State  ez  rel.  Axtell,  9 
311. 

In  a  proceeding  to  determine  the  re 
right  to  the  office  of  secretary  of  the  boi 
health,  it  was  not  sufficient  to  allege  th 
tator  was  competent  and  qualified  to  ho 
office,  as  the  complaint  sboold  state  the 
showing  that  the  relator  was  eligible. — It 

[b]  (Snp.  ISSS) 

Ber.  St  18S1.  |  4993.  provides  thi 
secretary  of  local  boards  of  health  shall  1 
health  officer,  and  shall  be  allowed  snch 
pensatlon  as  the  board  electing  him  may 
mine.  Held  that,  when  the  compensati 
such  officer  was  determined  by  the  boi 
health,  the  connty  commissioneis  should 
it  to  be  paid  by  an  auditor's  warrant  < 
county  treasury. — Waller  t.  Wood,  101 

isa 

Xo  appeal  Ties  from  the  determinati 
the  board  of  health  of  the  compensation 
health  officer,- Id. 

[C]     (Sop.  1904) 

Where  a  county  board  of  health  cc 
sioners  did  not  elect  a  secretary  at  thei 
meeting  in  December  of  a  particular  ye 
required  by  Acts  1891,  p.  15,  c.  15.  | 
hoard  did  not  thereby  lose  jurisdiction  t< 
a  secretary  thereafter,  but  was  ent|tled  t< 
such  secretary  at  a  subsequent  meetini 
after  the  beginning  of  the  succeediog  t 
Ilendershot  v.  State  ex  rel.  Bennett  60 
079,  162  Ind.  G9. 

Where  the  board  of  health  commiss 
of  a  county  did  not  elect  a  secretary  at  it 
meeting  in  December  for  the  ensuing  ye 
required  by  Acta  1801,  p.  15,  c.  15,  S 
elected  a  secretary  at  its  first  meeting  in 
ary  after  the  commencement  of  the  ei 
term,  the  person  so  elected  was  entitled 
office  for  the  remainder  o£  such  term,  sin 
board  had  no  power  to  elect,  except  to  ei 
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the  power  it  had  failed  to  exercise  tlie  previooB 
December.— Id. 

Fob  Cases  fbom  Oiebb  States. 
See  25  Can.  Dig.  Health,  |  6. 
See,  also^  21  Gyc.  pp.  383.  m. 

i  9.  Orders  asd  other  deelsioBS* 

Foi  Cases  fbou  Other  States, 
See  45  Cent.  Dig.  Health,  }  & 
See,  also,  21  Cyc.  pp.  387,  39G-401. 

111.        OperatlM  and  effeat. 

M  (APP.IW4) 

The  ooonty  board  of  cominissionera  is  ex 
officio  a  board  of  lieaitb,  and  in  the  exercise  of 
their  discretion,  within  the  authority  conferred 
by  Bonifl'  Ann.  St  1804, 1  6718  (Acts  1801,  p. 
13^  I  8)f  to  protect  the  pablfe  health  by  the  re- 
moval of  causes  of  diseases  when  known,  and  in 
■I]  cases  to  take  prompt  actioii  to  arrest  the 
spread  of  contagions  diseases,  the  board's  acts 
hsT«  the  force  of  an  act  of  tlie  Lei^slature;  the 
whole  authority  of  the  state  being  Induded  and 
delegated.— Anable  t.  Board  of  Com'rs  of  Hont- 
gomeiy  County,  84  Ind.  App.  72,  71  N.  E.  272, 
107  Am.  St  Rep.  173. 

While  the  action  of  a  board  of  health  is 
DBually  legislative  and  not  subject  to  review  by 
the  courts,  yet  personal  and  property  rights 
rannot  Ik  arbitrarily  stricken  down  under  the 
^ise  of  the  police  power  of  the  state,  and  if 
such  rights  are  so  invaded  the  board's  action 
Is  open  to  review  by  the  coarts.— Id. 

Fob  Cases  rsou  Other  States, 
fiEz  25  Cent.  Dig.  Health,  §  8. 

1 15.  Contracts  and  iudeltedneas. 

Indtvidual   interest   of  member  of   board  of 

health  in  contracts,  see  Municipal  Cob- 

rOHATIONS,   §  231. 
Individual  interest  of  secretary  of  city  board 

of  health  in  contracts,  see  Municipal  Cor- 

pOBAnoNS,  i  254. 

Fob  Cases  fbom  Other  States, 

See  25  Cent.  Dig.  Health,  fS  13-15. 
See,  also,  21  Cj-c.  pp.  388-39B. 

S  16.  ^—  In  ceneraL 

M  (App.  1898) 
Bums'  Rev.  St.  S  €718,  provides  that  the 
county  commissioners  shall  constitute  a  board 
of  health  ex  officio  for  the  county,  whose  duty 
It  iball  be  to  take  prompt  action  to  arrest  the 
spread  of  contagious  diseases.  A  bill  was  pre- 
sented to  county  commissioners  by  an  assignee 
of  a  claim  for  services  performed  by  order  of  a 
township  trustee  as  watchman  during  a  small- 
pox qaarantine,  to  which  was  atteched  a  cer- 
tificate by  the  trustee  that  the  amount  claimed 
ns  doe  for  tlie  assignor's  services  as  such 
watchman,  and  an  affidavit  of  the  claimant 
tbat  the  amount  was  justly  due,  and  no  part 
had  been  paid  to  him  or  to  Ids  assignor.  Held, 
that  the  complaint  showed  no  liability  on  the 


S  16 

part  of  the  county.— Board  of  Com'rs  of  Ferry 
County  T.  Bader,  50  N.  EL  776,  20  Ind.  App. 
389. 

[b]  (A*p.l»l) 

Bums'  Rev.  St  1894,  S  6718,  provides  that 
the  board  of  county  commissioners  shall  pro- 
tect the  public  health  by  the  removal  of  causes 
of  disease,  and  abate  and  remove  nuisances 
dangerous  to  the  public  headth,  and  shall  annu- 
ally elect  a  secretary,  who  shall  be  the  execu- 
tive officer  of  the  board  of  health,  and  serve 
as  health  officer.  Held,  that  the  secretary  can- 
not bind  the  county  for  an  indebtedness  incur- 
red in  abating,  wlUiout  authority  from  the 
board,  a  stagnant  pond,  which  had  become  a 
nuisance.— Martin  v.  Board  of  Com'rs  of  Mont- 
gomery County,  GO  N.  E.  99S,  27  Ind.  App.  98. 

icj    (App.  1903) 

Burns'  Rev.  St.  1901,  {  6711  et  seq.,  pro- 
vides that  the  secretary  of  the  State  Board  of 
Health  shall  he  the  health  officer  of  the  state: 
that  in  the  absence  of  other  provision  the  mayor 
and  council  of  cities  shall  constitute  a  board 
to  protect  the  public  health  and  prevent  spread 
of  contagions  diseases ;  in  case  of  the  removal 
of  a  city  health  officer,  the  vacancy  shall  be 
immediately  filled.  An  indigent  person  became 
sick  with  smallpox  at  plaintiff's  home  in  a 
thickly  populated  portion  of  a  city.  The  secre- 
tary  of  the  health  board  for  the  county  was 
absent,  having  left  written  authority  to  S.  to 
act  in  his  stead,  and  S.,  acting  under  such  ap- 
pointment and  by  verbal  directions  from  the 
secretary  of  the  State  Board  of  Health,  quar- 
antined and  guarded  the  house,  and  employed 
plaintiff  to  nurse  such  person.  The  guards 
were  afterwards  paid  by  the  city.  Held,  that 
Buch  laws  demand  a  liberal  construction,  and 
that  the  city  was  liable  to  plaintiff  on  the  con- 
tract of  employment.— Monroe  v.  City  of  Bluff- 
ton,  67  N.  E.  711,  31  Ind.  App.  268. 

[d]     (App.  1901) 

It  is  the  duty  of  city  boards  of  health  to 
take  prompt  action  to  prevent  the  spread  of 
contagious  and  infectious  diseases,  and  to  such 
end  they  may  lawfully  establish  a  pesthouse,  it 
being  the  duty  of  the  state  to  preserve  the  pub- 
lic health,  and  all  expenses  connected  with  or 
incident  to  the  establishment  and  imaintenance 
of  a  city  hospital  for  those  afSioted  with  con- 
tagious or  infectious  disenses,  whether  the  per- 
sons removed  to  it  are  indigent  or  not,  are  prop- 
erly chargeable  to  the  city  where  the  hospital 
is  kept  for  the  prevention  of  tht^  spread  <-f  such 
disease. — City  of  Frankfort  v.  Irvln,  34  Ind. 
App.  280,  72  N.  E.  652,  107  Am.  St.  Rep.  179. 

The  fact  that  it  was  the  duty  of  the  over- 
seer of  the  poor,  and  not  of  the  city,  to  pro- 
vide for  poor  persons,  did  not  relieve  the  city 
from  liability  for  necessary  expenses  incurred 
by  it  in  preventing  the  spread  of  disease,  and 
therefore  a  person  rendering  services  and  in- 
curring expenses  in  the  burial  of  such  persons 
who  had  died  of  smallpox  might  recover  there- 
for, as  such  statute  further  required  such  board 
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to  perform  such  iltttieK  at  might  be  required  by 
the  State  Board  of  Health,  and  a  rule  of  the 
State  Board  of  Health  made  it  the  duty  of  any 
Iierson  haviug-  charge  of  the  remains  of  one  who 
had  died  of  smallpox  to  cause  the  body  to  be  in- 
terred within  12  hours  after  death.— Id. 

W     (App.  1905) 

l-lvidenpe  held  to  constitute  an  emergency 
niithorizing  the  secrptary  of  a  town  board  of 
hr-nlth  to  direct  plaintiff  to  nurse  a  smallpox 
pntient  and  a  ph>-Kicifin  quarantined  in  plain- 
liff's  house,  and  to  bind  the  town  for  such  serv- 
K>>K.  imder  Bums'  Ann.  St.  1001,  |  6718.  re- 
(luiring  the  board  of  lieaith  of  a  town  to  take 
intimpt  action  to  arrest  the  spread  of  contagious 
and  infectious  diseases.— Town  of  Knightstown 
V.  Homer,  75  N.  E.  13,  3fl  Ind.  App.  139. 

Acts  done  to  prevent  the  spread  of  diseasft 
being  within  the  jurisdiolion  of  the  board  of 
health,  as  provided  l>y  Bums"  Ann.  St.  1001, 
5  f>718.  and  the  town  being  only  liable  when 
llie  board  or  its  secretary  acts  within  the  scope 
of  its  authority,  an  instruction  authorizing  a 
recovery  n};atnst  a  town  for  tlie  destruction  of 
property  "by  its  officers."  when  done  "for  the 
purpose  of  preventing  the  spread  of  disease," 
Ti-as  erroneous. — Id. 

Where  a  smallpox  patient  was  takon  to 
plaintiff's  house  at  the  instance  of  plaintiff's 
husband,  and  not  by  auy  act  or  command  of 
the  town  board  oE  Iiealth  or  ita  secretary,  anil, 
after  the  death  of  the  palicut.  plaintiffs  house- 
hold furniture,  etc.,  was  dt'stroyed.  by  order  of 
the  boai-d  of  liealth,  to  prevent  the  spread  of 
the  disease,  the  town  wor  only  liable  for  its 
value  at  the  time  it  was  destroyed.— Id. 

Where  it  did  not  appear  that  plaintiff  was 
in  indigent  nrcamstances,  nor  unable  financial- 
ly to  proiHde  any  and  all  means  for  the  care 
and  attention  of  her  child,  who  contracted  vario- 
loid from  a  smallpox  patient  with  whom  plain- 
tiff and  her  son  were  quarantined  in  plaintiff's 
home,  and  for  whom  she  was  employed  to  care 
hy  the  secretary  of  the  town  board  of  health, 
the  town.  In  the  absence  of  a  statute,  was  not 
liable  for  sen'ices  rendered  by  plaintiff  to  her 
son,"Id. 

Fob  Cases  from  Other  ^^tates. 

See  25  Cent.  Dig.  Health,  |{  13,  14. 

S  IT.  ^—  Employaismt  of  plirsiolaiis  m&A 

MSl*tut>. 

[a]    'Xap.  lf«l) 

The  employment  by  a  board  of  health  of  a 
city  of  one  of  Its  members  to  vaccinate  pupils 
in  a  public  school  is  void  as  i^lnst  the  city, 
where  the  members  of  the  board  are,  by  stat- 
nte,  only  authorized  to  receive  an  annual  sal- 
ary, to  be  fixed  by  the  common  council.— <;ity  of 
Fort  Wayne  t.  Rosenthal,  75  Ind.  156.  30  Am. 
Rep.  127. 

lb)   (App.  1897) 

Rev.  St  1804.  IS  6718,  0710  (Homer's  Rev. 
St.  1807,  ii  4003.  4004),  making  the  board  of 


commissionerB  a  county  board  of  health,  "w 
duty  it  shall  be  to  protect  the  pnblic  healt 
removal  of  causes  of  diseases,  and  •  *  * 
arrest  the  spread  of  contagions  diseases."  dc 
authorize  the  board  to  furnish  free  med: 
and  medical  attendance  to  a  particular  fa 
suffering  from  smallpox,  if  the  family  rem 
in  its  own  home,  and  it  is  not  shown  to  Iw 
digent,  but  only  that  portion  ot  the  ex]i 
which  was  incurred  to  prevent  the  spreai 
the  disease  is  justified. — Board  of  Com'rs  of 
County  V.  Fertich,  40  N.  E.  090, 18  Ind.  Ap 

[c]     (App.  ]904) 

Where  there  is  some  danger  of  a  smal 
epidemic  in  a  city,  and  the  council  appoint 
committee  of  three  persons,  the  chaimiai 
which  had  practically  the  oversight  of  the 
of  persons  so  afflicted  and  employed  plaintil 
perform  services  in  nursing  and  caring  for 
tients.  in  removing  certain  persons  afflicted  ^ 
the  disease,  and  in  burying  others  who  had 
of  it.  and  the  city  council  ratifipd  the  actio 
the  committee  and  chairman  by  paying  n 
bills  BO  made,  the  city  was  liable  for  the  v 
ices.— City  of  Frankfort  v.  Irvin.  34  Ind.  ^ 
280,  72  N.  E.  652,  107  Am.  St.  Rep.  170. 

Under  Bums'  Rev.  St.  1001.  I  67ia  n 
ing  tbe  mayor  and  common  council  of  a  cll 
board  of  health,  where  the  dty  had  no  i 
board,  and  making  it  their  duty  to  pro 
health,  and  to  take  prompt  action  to  arrest 
spread  of  contagious  diseases,  and  to  abate 
sauces,  the  hiring  hy  such  board  of  a  nurse 
smallpox  patients  was  a  valid  contract, 
not  in  a  mntter  quasi  judicial  or  of  a  legisla 
cliaracter.— Id. 

The  fact  that  the  pesthouse,  where  the  s 
ices  were  performed,  was  located  outside 
city  limits,  was  immaterial  as  affecting  the  < 
tract.— Id. 

Such  contract,  made  through  tbe  agenc; 
a  committee  or  other  authorized  person, 

binding.— Id. 

Fob  Cases  frou  Other  States, 
See  25  Cent.  Dig.  Health,  |  15. 
See,  also.  21  Cyc.  p.  380. 

f  IS.  Xa«UUtl8B  for  torts. 

[a]    (Snp.  1878) 

Where  tbe  board  at  commissioners  o 
county,  acting  as  the  board  of  health,  erect 
maintain  a  pest  house  in  grounds  belongint 
the  county,  and  near  a  dwelling  house, 
placed  in  such  pest  house  persons  infected  i 
a  malignant  disease,  by  reason  whereof  the 
cupants  of  the  dwelllog  house  were  infei 
with  tbe  same  disease,  and  the  orcupancji 
such  house  rendered  unsafe  and  nnpieasanl 
was  held  that  the  county  was  liable  for  i 
injury.— Haas  Board  of  Com'rs  of  Van< 
burgh  OouDty,  60  Ind.  511,  28  Am.  Rep.  05 

Fob  Cases  from  Other  States, 
See  25  Cent.  Dig.  Health,  {  16. 
See,  also,  note,  5  Ia  R.  A.  (N.  S.)  635 
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f  19.  Actions  in  soeraL 

Aider  of  pleading  by  verdict  or  judgment,  see 
Pl£&DING,  I  433. 


Fob  Casbs  fbom  Other  States, 
8eb  25  CcnT.  Dig.  Health.  i{ 
See,  also,  21  Cjc.  pp.  40S^-406. 


n.  REGn.ATION8  AND  OFFENSES. 

Act  anthorizing  boards  of  healtli  to  prepare 
regnlations  as  unautborized  delegation  of  leg- 
islatire  power,  see  Constitutional  Liaw, 
S  66. 

Construction  of  penal  statutes,  see  Statutes, 
i  241. 

Delegation  of  power  to  mnnicipality,  see  Con- 
stitutional Law,  S  <J3. 

Manicipal  regulations  to  preserve  public  bealtb, 
see  Municipal  Corpobations,  g  5!>T. 

Power  of  city  to  grant  franchise  in  street  in 
furtherance  of  public  health,  see  Municipal 
Corpobations,  §S  6S0,  681. 

Hegolation  of  manufacture,  dispensing  and  sale 
of  medicines,  see  Dbugoists. 

Regulation  of  manufacture,  sale,  and  use  of 
articles  of  food  or  drink,  see  Food. 

Regulation  of  practice  of  medicine,  see  PhySi- 

CIANa  AND  SUBOEONS. 

Hesnlation  of  public  schools,  see  SCHOOLS  AND 

School  Distbicts,  {|  156-158. 
Regulations  constitutinir  exercise  of  power  of 

eminent  domain,  see  Eminent  Domain,  S  '2. 

ISO.  PowM  to  Make  repilatlons. 

M  (SBP.U07) 

A  municipal  liealth  ordinance  authorized 
by  the  Ijegislature  as  within  the  police  pOwer 
ud  not  prohibited  by  the  Oonstitntion  cannot 
be  assailed  on  the  ground  that  it  is  nnreason- 
able^-Miller  t.  Town  of  Syracuse,  168  Ind.  230, 
m  y.  EL  411.  8  L.  R.  A.  (N.  S.)  471,  120  Am. 
St.  Rep.  366. 

For  Oases  fbom  Other  States. 
See  2.'.  Cent.  Dig.  Health,  {  24. 
See,  also,  21  Cyc.  p.  3S7;  note,  32  L.  B. 
A  116. 

121.  Constitntlonalitr  of  resnlations. 

[1]  (Sap.  1900) 
Bums'  Rev.  St.  1894,  S  6711  et  seq.,  au- 
tborizing  the  state  board  of  health  to  adopt 
tnlfs  and  by-laws,  in  hannooy  with  other  stat- 
ates  in  relation  to  the  public  health,  to  pre- 
ifDt  the  spread  of  contagious  and  iofectious  di- 
Bea!WE,  is  a  proper  delegation  of  authority,  with- 
in Const,  art.  4,  8  1,  vesting  the  legislative  au- 
thority in  the  general  assembly;  and  hence 
Eucb  board  has  power  to  adopt  a  rule  requA-ing 
local  boards  to  compel  vaccination  of  all  persons 
ID  all  cases  where  an  exposure  to  smallpox  is 
threatened,  or  where  there  Is  danger  of  such 
fpidemic  ensuing.— Blue  t.  Beach,  56  N.  E.  89, 
l.V>  Ind.  121,  50  L.  R.  A.  64,  80  Am.  St  lEep. 
ISO. 


Fob  Cases  fbom  Other  States, 
Ski  25  Cent.  Dig.  Health,  |  25. 
See,  also,  21  Cyc.  p.  887;  note,  47  Am.  St. 
Sep.  641. 

f  22.  Gomtacione  and  Inteetiona  dieeases. 

Fob  Casks  fbou  Othsb  States, 

See  25  Cent.  mo.  Health,  H  26-28. 
See,  also,  21  Qyc.  pp.  3»a^96. 

i  S3.  — .  Prsoantions  in  (MevaL 

Ca]    (Sap.  1884) 

A  dty,  authorized  "to  remove  or  confine 
persons  having  infectious  diseases,"  has  implied 
power  to  hire  buildings  in  which  to  confine  such 
persons.— City  of  Anderson  v.  O'Conner,  08  Ind. 
168. 

Under  Rev.  St.  1881,  {  3106,  empowering 
municipal  corporations  to  remove  or  fine  persons 
having  infectious  or  pestilential  diseases,  a  city 
has  authority  to  rent  a  house  as  a  pesthouse 
for  the  purpose  of  confining  therein  pers<ms 
having  the  smallpox. — Id. 

IV]    (App.  1908) 

It  is  the  duty  of  cities,  in  order  to  protect 
the  public  health,  to  provide  medicines  and 
medical  and  other  assistance  to  the  poor  in  case 
of  epidemics.— City  of  Greenfield  v.  Black,  42 
Ind.  App.  645,  82  N.  E.  797. 

Fob  Cases  fboic  Otiieb  States. 

See  25  Cent.  Dia.  Health.  |  26;  36  Gent. 
Dig.  Mud.  Corp.  S  1325^ 

S  26.    Vaooinatlon. 

Of  school  children,  see  Schools  and  School 
Districts,  S  158. 

[a]  (8«».U8L) 

City  ordinances  requiring  a  board  of  benlth 
to  have  persons  vaccinated  as  a  protection 
against  smallpox  did  not  thereby  impose  upon 
the  board  or  its  members  the  duty  of  perform- 
ing such  services  as  might  be  required  of  physi- 
cians, but  only  to  provide  that  such  precaution 
be  taken.— City  of  Fort  Wayne  v.  Rosenthal, 
76  Ind.  156,  39  Am.  Rep.  127. 

Fob  Cases  fbou  Otheb  States, 
See  25  Cent.  Dig.  Health,  |  28. 
See,  also.  21  Cyc.  p.  393;   note,  26  R. 
A.  728. 

S  33.  Unhealthful  praotlees. 

[a]    (Sup.  1906) 

Acts  1905,  p.  82,  c.  52,  is  entitled  an  act 
to  regulate  and  In  certain  cases  to  prohibit 
the  manufacture,  sale,  "keeping  for  sale,  own- 
ing or  giving  away  of  cigarettes,"  etc.,  and  pro- 
viding penalties  for  violation  thereof,  and  de- 
clares that  it  shall  be  unlawful  for  any  person, 
directly  or  indirectly  to  manufacture,  sell,  dis- 
pose of,  give  away,  or  keep  for  sale  any  cigar- 
ettes, etc.,  or  "keep  or  own  or  to  be  in  any 
way  concerned,  engaged  or  employed  in  own- 
ing or  keeping  any  such  cigarettes. '    The  act 
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passed  the  Senate  under  a  title  "Ad  act  to  rega- 
late  the  manufacture,  sale,  and  the  giving  away 
of  cigarettes,"  etc.  When  the  bill  passed  the 
boose  on  third  reading,  it  retained  such  title, 
which  was  afterwards  amended  by  adding  a  pen- 
alty clause.  The  bill  then  went  back  to  the 
Senate  and  a  conference  committee  reported  the 
bill  with  its  present  title  under  which  It  was 
adopted.  Held,  that  the  act  should  not  be  coq- 
Btnied  as  intending  to  prohibit  the  act  of  smok- 
ing cigarettes  or  keeping  ttiem  in  posBeasion  for 
the  sole  purpose  of  smoking  them.— State 
liowry,  77  N.  B.  728.  166  Ind.  87%  4  L.  B.  A. 
(N.  S.)  528;  Lewis  v.  State,  Id. 

S35.  Permits  for  bnrlal  or  tranqporta- 
tlom  of  dead  liodles. 

Ui  (App.t894) 

A  railroad  company  is  not  liable  for  re- 
fusal to  transfer  a  dead  body  when  the  transit 
permit  fails  to  show  the  name  of  the  medical 
attendant,  as  required  by  the  rules  of  the  board 
of  health,  though  the  certificate  of  the  medical 
attendnnt  is  pasted  on  the  box,  it  not  appear- 
ing that  the  company  had  knowledge  of  this. — 
Lake  Erie  &  W.  R.  Co.  v.  James,  35  N.  E. 
303,  38  N.  E.  192,  10  Ind.  App.  550. 

Acts  1891.  8  5,  provides  that  the  state  board 
of  health  may  adopt  rules  to  prevent  oatbxeain 
and  the  spread  of  infections  diseaBes.  Rule  6 
of  the  board,  concerning  the  transit  of  dead 
bodies,  provides  that  every  body  must  be  ac- 
companiM  by  a  person  having  a  transit  per- 
mit from  the  board  of  health,  showing  name 
of  deceased,  age,  place  of  burial,  cause  of  death, 
and,  if  of  an  Infectious  nature,  the  point  to  which 
It  is  to  be  shipped,  medical  attendant,  and  name 
of  undertaker.  Bdd  that,  where  the  name  of 
the  medical  attendant  was  not  contained  in  a 
permit  presented  to  defendant  railway  company, 
iu  refusal  to  carry  the  body  was  not  wrongful. 
-Id. 

Under  Acts  1891,  p.  16,  S  6,  authorizing 
the  board  of  health  to  adopt  rules  in  harmony 
with  other  statutes  in  relation  to  public  health, 
and  to  prevent  the  spread  of  contagious  diseases, 
a  rule  that.  In  case  of  shipment,  every  dead 
body  must  be  accompanied  by  a  person  in 
charge  with  proper  tickets  and  a  transit  permit 
from  the  board  of  health,  or  proper  health  au- 
thority giving  permission  for  the  removal,  and 
showiiv  the  name  of  the  deceased,  age,  place, 
and  cause  of  death,  the  point  to  which  ship- 
ment was  to  be  made,  the  name  of  the  medical 
attendant  and  name  of  undertaker,  was  within 
the  power  of  the  t>oard,  and  was  reasonable.— Id. 

Fob  Cases  pbou  Otheb  States, 
See  ^  Gent.  Dia.  Health,  i  84. 


HEARING. 

See- 
Persons  interested  in  proposed  public  improve- 
ment.  Municipal  Cokpobations,  1  298. 
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la  partlenlar  aetlou  or  proeeeUasa. 

Accounting  by  executor  or  administrator.  Bx- 

ECUTOB8  AND  ADUINISTaATOBS,  {  SOfi. 

By  guardian.    Guaboian  and  Wabd,  f 

168. 

Adoption,  |  13. 
Appeal— 

Appeal  and  Ebbob,  ||  816-8S& 
Justices  of  the  Peace,  H  169-lSl. 
In  foreclosure  suits.   Mobtqaoeb,  |  577. 
Application  for  liqaw  license.  Intoxicatino 

lilQUOBS,  I  70. 

Arbitration  and  Awabd,  |  3L 
Bill  of  review.    Equitt,  f  464. 
Condemaatioa  proceedings.   BioHBRI  DoiCAIN, 

S  198. 
Contempt,  S  61. 
Ceeditors'  Suit,  {  48. 
Demurrer.    Pleading,  S  218, 

To  evidence,  ^bial,  {  156. 
Doweb,  i  80. 

Drainage  proceedings.   Drains,  {  34. 
Election  contest   Elections,  S  300. 
Enforcement  of  trust    Tbusts,  |  373. 
Equitt,  U  36&-302. 

Foreclosure  of  mortgage.   Hobtoaoes,  H  47&- 

482. 

Highway  proceedings.   Hiohwats,  H  33,  38^ 

72,  77. 
iNjuNotiON,  i  13a 

Inquisitions  in  lunacy.    Ikbahb  Pebsonb,  | 
10. 

Motion  or  application  for  appointment  of  le- 
ceiver.    Receuvebs,  {  40. 
For  change  of  venue — 

Cbiuinal  Law,  8S  135,  136. 
Venue,  S  72. 
For  continuance.   Continuance,  }  48. 
For  direction  of  verdict    Tbial,  S  1*8. 
For  dismissal  or  nonsuit    Dismissal  aiid 
Nonsuit,  S  7S. 
^    For  examination   of   party   before  triaL 
DiSCOVEBT,  S  5Q. 
For  injunction.    Injonction.  |  352. 
For  judgment  on  pleadings.   Pleadikq,  S 

350. 
For  new  trial — 

Criminal  Law,  §  03J>. 
New  Tbial,  8  157. 
For  security  for  coste.    COSTS,  |  116. 
To  amend  or  correct  judgment  JuDO- 

UENT,  i  325. 

To  open  or  vacate  execution  sale.  Execu- 
tion, 8  254. 
To  open  or  vacate  judgment.  Judoheht, 
8  103. 

To  quash  or  set  aside  indictment  or  in- 
formation. iNDICTUEllTi  AND  InFOBUA- 
TION,  I  140. 

To    strike    out    matter    from  pleading. 

Pleading,  8  365. 
To  vacate  order.   Motions,  |  08. 
Objections  as  to  qualifications  of  Judge.  JUDQ- 
E8,  8  51. 
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Objectimu,  etc.— (Cont'd). 

Or  exceptions  to  aasessment  for  pablio  im< 
proTements.  MunioiFAL  CoKTOBATions, 
I  491. 

Probate  proceedings  and  actlona  relating  to 
willfl  or  probate.   WlUUB,  H  307-336. 

BedemptioD  from  foreclosure  sale.  Mobtgaq- 
ES.  i  618. 

RemoTal  of  officers.   Officebs,  |  70. 

Of  policemen.   Muhioipal  Gobfobatiohs, 

i  185. 

Beview  of  judgment    Judoucnt,  S  335. 

Of  tax  assefismente.   Taxation,  f  486. 
Sale  of  property  of  decedent.   Exbcciobb  and 
ADHiniOTEATOBS,  S  330. 

Of  property  of  infant.    Quabdian  and 
Wabd,  i  88. 
Traverse  of  grounds  o2  attacbment  AiTACn- 

hbnt,  I  258. 
Ttial  br  court  without  iuzy.  .Tbial,  if  367- 
387. 

Of  disputed  claim  against  estate  of  de- 
cedent KXECUTOBS  AND  ADUINISTBA- 
TOBS,  8  253. 

Writ  and  return  in  habeas  corpus  proceedings. 
Habxab  Cobpus,  i  90. 


HEARSAY. 

Enowle^  of  impeaching  witness.  Witness- 

BepetitioD  of  libeloaa  language  as  hearsay  or 
rumor.   Libkl  and  Slandeb,  {  29. 

HEARSAY  EVIDENCE. 

See  Evidence,  K  314-324. 

HEAT. 

Lien  for  famisbiDg,  installing,  or  repairing 
beating  apparatus,  see  Mechanics'  Liens, 
181. 

HEAT  OF  PASSION. 

Bee- 

tbnslaagbter.   Homicide,  |S  38,  40,  181,  230. 
Ifitigation  of  damages  for  libel  or  slander.  Li- 
WL  and  Sukdeb,  I  68. 


HEIRS. 

See— 

Assignment  of  dower.    Doweb,  |  68. 
Defense  to  foreclose  suit  against  MoBiOAaBS, 

8  415. 

Descent  and  Distribution. 
Designation  in  deed.   Deeds,  86  32,  IQS, 
124,  129. 
In  will.    Wills,  88  505,  506. 
Devise  with  power  of  dispositioo  to  huts  as 

creating  fee.  WiLia,  8  600. 
Estoppel  of.  Estoppel,  8  27. 
Omission    from    instrument    creating  trust. 

Tbusts,  8  13014. 
Parties  to  actions  or  deeds  bringing  in  as  new 
parties.    Parties,  8  51- 
Foreclosure  of  mortgage.    Mobtoaqes,  88 

419,  427,  434. 
Bedemption  from  foreclosure  sale.  Mobt- 
oaqes, 8  615. 
Right  to  appointment  as  administrator.  Ex- 
ecutors and  Administrators,  8  17. 
To  enforce  real  covenants.    Covenants,  8 
83. 

To  enforce  resulting  trust   Tbusts,  f  346w 
To  surplus  of  foreclosure  sale.  Mobtoag- 
EB,  8  567. 

Verification  of  pleading  by  heirs  of  parties  to 
written  instrument  Pleading.  {  296. 

HERNIA. 

Causing  total  disability  within  accident  policy, 

see  INSUBANOE,  8 

HIGH-WATER  MARK. 

See- 
Ownership  and  rights  in  land  between  high  and 
low  water  marks — 
Navigable  Waters,  §8  36,  37. 
Waters  and  Water  Courses,  §  90. 
Power  of  city  to  declare.  Municipal  Cobpo- 
BATiona,  I  710. 

HIGHWAY  CROSSINGS. 

See  Baiuoads.  K  92-99,  242.  243,  298-352. 

HIGHWAY  ROBBERY. 

See  BOBBBBT. 
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Scope-Note. 

[INCLTTDES  rotids  oi)en  for  free  paBsage  to  the  public,  establlahecl  for  pablic  benefit; 
nature  and  scope  of  power  to  establlsli  and  iDalntaln  Bncb  roads  Va  genoral;  oonstltutloiul 
and  statutory  provisions  relating  tbereto;  appointmrat  and  removal,  rlgtats.  itowers.  dn- 
ties,  aod  liabilities  of  highway  boards,  offlcers,  etc. ;  establishment  of  such  roude  by  ?tat< 
utory  proceedings,  constructloD,  repair,  and  Improvement  thereof,  and  alterntlou.  vaca- 
tion, and  abandonment  thereof ;  taxes  for  highway  purposes  and  local  assessmeaU  for 
particular  road» ;  title  to  and  rights  Id  the  land  occupied,  and  removal  of  and  liabilities 
for  obstructions,  encroachments,  etc. ;  and  use  of  such  roads,  and  liabilities  for  Injuries 
from  defects,  obstructionR,  etc.,  therein,  and  for  Injuries  from  violations  of  the  law  of 
the  road  causing  collisions,  etc. 

[EXCLUDES  streets  In  iiicorijorated  cities,  etc.  (see  Mnnicitial  Corpoi  ations) ;  roads  es- 
tablished by  public  authority  ftir  aoooniniudation  of  private  persons  (see  Private  Roadu) : 
roads  for  passage  over  which  tolls  are  taken  (see  Turnpikes  and  Totl  Roads) ;  bridges  (see 
Bridges);  dedication  of  lands  to  public  use  as  highways  (see  Dedication);  exercise  of  pow- 
er of  eminent  domain  (see  Eminent  Domain) ;  railways  on  or  crossing  highways  (see  Kail- 
roadft;  Stteet  ItailroadH) ;  and  highways  as  lioundarles  (see  Bowtdaries).  For  complete 
list  of  matters  exclnded,  see  cross-references,  post.] 


Analysis. 

I.  Establishment,  Alteration,  and  Discontinuance. 

(A)  Establishment  by  Prescription,  User,  or  Recognition'. 
§  1.  Nature  and  essentials  of  highway  by  prescription. 
§  2.  Constitutional  and  statutory  provisions. 
§  4.  Land  subject  to  prescription. 

5.  Mode  and  extent  of  use. 

6.  Duration  and  continuity  of  usi*. 
§  7.  Adverse  character  of  use  in  general. 
§  8.  Claim  or  color  of  right  to  use. 

§  9.  Use  and  recognition  of  pre-existing  road  or  other  way. 

10.  Use  where  proceedings  to  establish  highway  defective. 

11.  Operation  and  effect. 

§  14.           Extent  of  highway. 

§  15.  Ascertainment  and  entry  of  record  of  highway  by  user. 

§  16.  Pleading  existence  of  highway. 

§  17.  Evidence  as  to  existence  of  highway. 

(B)  Establishment  by  Statute  or  Statutory  pRoCEEiHNr.s. 

§  18.  Nature  and  essentials  of  statutory  highway. 

§  19.  Constitutional  and  statutory  provisions. 

§  30.  Necessity  and  utility  of  road. 

§  21.  Establishment  by  legislative  act. 

§  22.  Jurisdiction  and  powers  of  local  authorities. 

§  2;J.    In  general. 

§  24.  —  -  Roads  in  different  jurisdictions. 

§  25.  Establishment  by  ordinance  or  resolution  of  local  authority. 
§  2ii.  Amendment  or  repeal  of  statute  pending  proceedings. 
§28.  Parties. 

§  29.  Petition  or  other  application. 
§30.  Notice. 

§  31.  Appearance  and  representation  by  attorney. 

§  32.  Remonstrances  or  answers  to  petition. 

§  33.  Conduct  of  proceedings  on  application  in  general. 

§  34.  Dismissal  of  proceedings. 
§35.  Commissioners  or  viewers. 
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L  Establishment*  Alteration*  and  Discontinuance — Continued. 

(B)  ESTABUSHMENT  BY  STATUTE  OR  STATUTORY  PROCEeoiNGb-^Continued. 

§  37.  Appointment  and  qualifications. 

§  38.          Notice  of  proceedings. 

39.  Acts  and  proceedings  in  general. 

40.  View. 

§  41.    Report  and  proceedings  thereon. 

§  42.  Determination  as  to  necessity  and  utility  of  road. 
§  4:i.  Location  of  road. 

§  44.           In  general. 

§  45.   Township  or  section  lines. 

§  46.          Exemption  of  particular  species  of  property, 

§  48.  Laying  out  road. 

§  49.           In  general. 

§  53.  Judgment  or  order  establishing  road. 
§  54.  Record  of  proceedings. 
§  55.  Defects  and  objections  and  waiver  thereof. 
§  56.  Curative  statutes. 
§  o7.  Appeal  and  error. 
§  58.    In  general. 

§  58  (1).  Right  of  review  and  appellate  jarisdlction  In  general. 
I  58  (2)  Persons  entitled  to  appeal,  and  parties. 
S  58  (3).  Decisions  reviewable. 

§  58(4).  Presentation  and  reservation  of  grounda  of  review. 
S  58  (5).  Proceedings  for  transfer. 
S  58  (6).  Record  and  proceedings  not  In  record, 
i  58  (7).  Effect  of  appeal. 

I  S8  iS).  Hearing  and  detemilnation  of  cause  In  general. 
I  58(9).  Scos>e  and  extent  of  review. 
{  58  (10).  Dismissal  of  appeal. 
I  68(11).  Determination  and  disposition  of  cause. 

§  59.          Hearing  de  novo. 

§  60.  Certiorari  to  review  proceedings. 
§  61.  Costs  and  expenses  of  proceedings. 
§  62.  Conclusiveness  of  decision. 
§  as.  Collateral  attack. 
§  (>4.  Restraining  opening  of  road. 
§  65.  Operation  and  effect. 

§66.           In  general. 

§  67.           Character  and  use  of  highway. 

^  r>8.  Pleading  and  evidence  as  to  e-\i.stcnce  of  highway, 

(C)  Alteration,  Vacation,  or  Abandonment. 
I  69.  Alteration  of  course,  width,  or  grade. 
§  70.  In  general. 

71.           Power  to  alter. 

72,   Proceedings. 

§74.  Vacation. 

§  ?5.    In  general. 

§  76.    Power  to  vacate. 

§  77.   Proceedings. 

§  78.   Operation  and  effect. 

§  79.  Abandonment. 

(D)  Title  to  Fee  and  Rights  oe  Abutting  Owners. 

§  80.  Title  to  fee  in  general. 

§  83.  Rights  as  to  use  of  soil  of  highway. 

§  86.  Right  to  use  of  road. 

§  87.  Rights  and  remedies  as  to  obstructions  and  injuries  to  road. 
§  89.  Use  of  highway  for  other  purposes  by  abutting  owner. 

H.  Highway  Districts  and  Officers. 

§  90.  Creation  and  existence  of  districts. 

§  93.  Appointment,  qualification,  and  tenure  of  officers. 
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n.  Highway  Districts  and  Officers — Continued. 

§  94.  Compensation  and  expenses. 

95.  Authority,  powers,  and  proceedings. 

96.  Duties  and  liabilities. 

III.  Construction,  Improvement,  and  Repair. 

§  99.  Authority  and  duty  to  construct. 

1 101.  Proceedings  to  open  in  general. 

§  102.  Removal  of  fences  and  buildings. 

§  105.  Authority  and  duty  to  maintain  and  repair. 

§  106.  Compelling  improvement  or  repair. 

§107.  Proceedings  for  improvement  of  highways  and  for  con- 
struction of  free  gravel  roads  or  turnpikes. 
{  107  (1).  In  general. 
I  107  (2).  Submission  of  question  to  vote. 
{  107(3).  Appeal. 
S  107  (4).  Collateral  attack. 

§  108.  Criminal  responsibility  for  failure  to  maintain  or  repdr. 
§  109.  Materials  for  construction  or  repair. 
§  111.  Work  of  construction  or  repair. 

§  112.          In  general. 

§  113.    Contracts. 

§  114.  Damages  from  construction  or  repair, 

§  115.           In  general. 

§  117.  Liabilities  for  expenses  or  damages. 

§  118.           In  general. 

1 119.  Apportionment. 

§  120.  Drainage. 

IV.  Taxes,  Assessments,  and  Work  on  Highways. 

§  121.  Power  of  taxation  and  assessment  in  general. 
§  122.  Constitutional  and  statutory  provisions. 

§  123.  Highway  taxes. 

§  134.    Purposes  and  grounds  in  general. 

§  126.    Persons  and  property  liable. 

§  127.           Levy  and  assessment. 

§  128.           Payment,  collection,  and  enforcement. 

§  129.          Remedies  for  erroneous  taxation. 

§  130.           Disposition  of  proceeds. 

§  131.  Local  assessments  and  special  taxes. 

§  132.    Purposes  in  general. 

§  135.    Amount  of  assessment. 

§  136.    Property  liable  and  amount  of  benefit. 

§  137.           Objections  and  estoppel  or  waiver. 

§  138.           Proceedings  for  assessment. 

§  141.   Certificate  for  work  done  a^inst  specific  property. 

g  148,           Confirmation,  correction,  or  setting  aside. 

§  143.    Curative  statutes. 

§  144.           Reassessment  or  additional  assessment. 

1 145.    Lien. 

§  147.    Collection  and  enforcement. 

§  148.           Remedies  for  wrongful  enforcement. 

§  149,  Disposition  of  proceeds. 

§  151.  Work  on  road  by  taxpayers. 

V.  Regulation  and  Use  for  Travel. 

(A)  Obstructions  and  Encroachments.  . 

§  153.  Obstruction  of  use  of  highway  in  general. 
§  155.  Persons  entitled  to  remedies. 
§  157.  Removal. 
§  159.  Injunction. 
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V.  Regulation  and  Use  for  Travel — Continued. 

(A)  Obstructions  and  Encroachments— Continued. 

1 160.  Actions  for  damages. 
§  161.  Actions  for  penalties. 
§  162.  Criminal  responsibility. 

§  163.    Offenses. 

§  164.    Prosecution  and  punishment, 

(B)  Use  op  Highway  and  Law  of  the  Road. 

§  165.  Power  to  control  and  regulate. 
§  166.  Statutory  and  local  regulations. 
1 167.  Right  to  use. 

§169.    Motor  vehicles  and  bicycles. 

§  171.  Care  required  in  use  of  highway. 

§  172.    In  general. 

§  173.           As  to  persons  on  foot. 

§  174.          As  to  children  and  others  under  disability. 

§  175:  Meeting  and  crossing. 
§  176.  Overtaking  and  passing. 
§  177.  Excessive  speed  and  racing. 
§  179.  Stopping  and  standing. 

§  180.  Horses  or  other  animals  not  under  control,  and  runaways. 

§  181.  Frightening  animals. 

§  182.  Injuries  to  highways. 

§  184.  Actions  for  injuries. 

§  186.  Offenses  incident  to  travel. 

(C)  Injuries  prom  Defects  or  Obstructions. 

§  187.  Nature  and  grounds  of  liability. 

§  193.  Notice  of  defects  or  obstructions. 

§  194.  Precautions  against  injury. 

§  196.  Proximate  cause  of  injury. 

§  197.  Contributory  negligence  of  person  injured. 

§  198.  Liabilities  of  local  authorities  and  officers. 

§  200.  Liabilities  of  persons  causing  defects  or  obstructions. 

1 201.  Actions  for  injuries. 

I  208.  Pleading. 

§  309.  Presumptions  and  burden  of  proof 

§  211.           Sufficiency  of  evidence. 

§  214.    Instructions, 

§  215.  Verdict  and  findings. 

Cross-References, 


8n~ 

Advene  possession  as  against  public  AD- 
TEisB  Possession,  H  &•  60. 

BODNDAKIXS,  i  20. 
BUDOES. 

Cue  required  of  pnqterty  owners  as  to  persons 

on  adMcent  higfaway.   Neguobkce,  §  35. 
Cmion  of  lands  by  Indians  for  liighway  pur- 

poees.   Ikdianb,  |  11. 
CoDsent  of  highway  officers  to  use  of  highway 
by  ttieet  railroad.   Stbket  Raii.roads,  {  '2a. 
CiQasing  by  railrMds.    Railboads,  S8  ti2-iK), 

242,  243,  208-352. 
Dedication  of  land  for.  Dedioattok. 
BiKment  implied  from  necessity  for  oatlet  to. 

Eabkmebtb,  {  IS. 
Eminent  domain,  additional  servltode  in  high- 
way.  Emutert  Dovaik,  f  119. 
Condemnation  of  land  for  highway  as  tak- 
ing for  pabHc  nse.    Buirbnt  Dohair, 
J  19. 


Eminent,  etc. — (Cont'd). 

Occupation  or  use  of  highway  sb  ground 
for   compensation    to    abuttinp*  owners. 
Eminent  Domain,  |S  100,  104,  119. 
Existence  of  as  breach  of  covenant  against  In- 
cumbrances.  Covenants,  f  9G. 
Of  seisin.   Covenants,  f  94. 
Fencing  tracks  where  same  intersect  or  ran 

parallel  with.   Railroads,  {  411. 
Frightening  animals  on.   BailboadS,  |  407. 
Indecent  exposure  on,   Obscenitt,  S  3. 
Injuries  to  animals  at  or  near  pablic  crossing. 

Railroads,  §  410. 
Judicial  notice  of  location  of.   Evidence,  g  2vt. 
Navioable  Waters,  H  1-35. 
Private  Roads. 

Private  subscriptions  to.    Subscbiptiokb,  H 

2,  21. 
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ReBuIatlons  constituting  exercise  of  power  of 

eminent  domain.    Eminent  Domain,  §  2. 
Rights  in  and  use  of  highways  by  gas  com- 
panies.   Gas,  S  7. 
By  railroads.    Railboads,  §§  74-79. 
By  street  railroads.    Stheet  Raiuioad8» 

§8  21-25,  27-30. 
By  telegraph  or  telephone  companies.  Tel- 
EQBAPHS  AND  TELEPHONES,  {  10. 


Right  to  go  on  railroad  track  constructed  on 
street.    Railboads,  §  355. 

Special  or  local  laws  for  establishment  and  reg- 
ulation of.   Statutes,  §  07. 

Streets  in  cities.  Munigipal  Cobpobatiorb, 
§8  61^-706. 

Subjects  and  titles  of  acts  relating  to.  SUT- 

utes,  g  123. 
TUBNPIKES  AND  TOLL  KOADS. 


I.  ESrTABLISBMENT,  ALTERATION. 
AND  DISCOirXUnTANCE. 

Dedication,  see  Dedication. 
Pleading  matters  of  fact  or  conclusion  as  to 
existence  of  highway,  see  Pleading,  $  8. 

(A)  ESTABLISHMENT   BY  PRESCRIP- 
TION, USER,  OK  RECOGNI- 
TION. 

Character  of  highway  as  affecting  daty  of  rail- 
road company  to  fence  tracks,  see  Rail- 
roads, i  411. 

Decisions  as  to  validity  of  proceedings  as  rules 
of  property,  see  Courts,  §  100. 

Right  to  go  on  railroad  track,  see  Railroads, 
!  356. 

Streets  in  cities,  see  Municipal  Cobtoba- 

TIONS,  S  648. 
irse  of  bridge  over  canal  as  part  of  highway, 

see  Canals,  |  21. 

S  1.   Nature  amd  esseatials  of  Usbway 

hj  presoriptlon. 

[a]  (Sop.  18S3) 

A  way  which  has  been  used  by  the  public, 
and  recognized  by  the  road  officers,  as  a  high- 
way for  more  than  20  years,  is  a  public  high- 
way, although  not  of  great  iorigth  and  termi- 
nating on  private  property.— Nichols  v.  State, 
88  Ind.  298. 

[b]  (Snp.  188&) 

In  order  to  constitute  a  highway  by  user, 
the  use  must  not  only  be  uninterrupted  and  con- 
tinuous for  20  years,  and  with  the  knowledge  of 
the  owner  of  the  land,  tint  must  be  by  bis  con* 
ticnt  or  wttliout  bis  objection.— Board  of  Com'rs 
of  Grepnc  County  T.  Hu*E,  91  Ind.  333. 

tc]  (Snp.  1891) 
Twenty  years'  use  by  the  public  under 
claim  of  risht,  evidenced  by  the  use,  will  give  a 
right  to  the  road  or  street  of  which  the  owner  of 
the  fee  cannot  divest  the  public  no  matter  what 
may  liave  been  his  intention,  not  because  an  in- 
teution  to  dedicate  is  conclusively  presumed, 
but  because  the  statute  of  limitation  has  divest- 
ed the  owner  of  the  right  by  destroying  the  rem- 
edy.—Town  of  >rarioD  V.  Skillman,  26  N.  E. 
tiiC,  127  Ind.  130,  11  L.  R.  A.  55. 

[d]  (App.l89a) 

A  highway  may  become  such  by  long  user. 
—Zimmerman  v.  State,  31  N.  E.  550,  4  Ind. 

A  pp.  583. 


ITOB  C'ascb  kuom  Otueb  States. 

See  25  Cent.  Diq.  High.  H  1,  & 

S  2.   Constitntlonal  and  staivtaTT  provl- 
sloas. 

[a]  (App.  lflC.8) 

Under  the  express  provisions  of  Barns' 
Ann.  St.  1001,  §  6762,  a  public  highway  may  be 
established  by  20  years'  user.— Gillespie  v.  Du- 
ling,  41  iDd.  App.  217,  83  N.  il.  728. 

At  common  law  individuals  could  gain  ease- 
ments only  by  prescription,  and  the  public  oaly 
by  dedication,  but  Bums'  Ann.  St  lOUS.  { 
7663,  establishes  highway^  by  20  years'  u^p,  re- 
gardless of  other  evidences  of  dedication.— Id. 

Fob  Oases  fbom  Otheb  States, 
iSn  26  Gent.  Dig.  Highv  {  3. 

g  4.   Land  subject  to  pMSorlptlini. 

I«l    (App.  1898) 

A  highway  may  be  acquired  by  adverse 
user  on  a  railroad  right  of  way  parallel  with 
the  railroad.— Blumenthal  t.  State,  51  N.  E. 
490,  21  Ind.  App.  665. 

For  Cases  frou  Other  States, 
See  25  Cbk-c.  Dig.  High.  U  S. 

§  5.  Mode  and  eztamt  of  vse. 

laj    (Snp.  :S74) 

A  highway  cannot  be  regarded  as  establish- 
ed by  use  where  the  evidence  shows  that  the 
road  was  never  surveyed  nor  worked  by  author- 
ity, and  that  the  track  was  continually  chan^ 
to  accommodate  fields  and  to  go  around  obstruc- 
tions.-Stephenson  V.  Farmer,  40  Ind.  234. 

[b]  (8np.  18S1) 

A  road  becomes  a  public  highway  by  20 
years*  user  under  the  statute,  or  in  less  time 
with  the  assent  of  the  owner  and  sudi  use  that 
public  and  private  Interests  would  be  affected  by 
a  change.— Boss  v.  Thompson,  78  Ind.  90. 

[cl     (App.  1908) 

The  word  "public"'  in  the  eipression  "tbe 
road  is  open  to  public  use"  means  "all  thosp 
who  have  occasion  to  use"  the  road. — Gillos|iie 
V.  Duling,  41  Ind.  App.  217,  83  N.  K.  72S. 

Tlie  fact  that  a  road  is  not  open  at  both 
ends  and  furnishes  access  and  egress  to  hut  one 
property  owner  does  not  prevent  its  being  n 
public  highway,  since  the  law  does  not  fix  the 
number  of  persons  who  must  travel  on  a  rond 
to  determine  its  existence. — Id. 


This  Dlcast  is  oompUsd  on  the  Ker-Nnmbar  System.  For  ezplanatidku.u»,.nh«  UI. 

Digitized  by  VjXKJV  IC 


P  IK  Ind.  Dlc-Fw  m  HIGHWAYS.  I  (A). 


The  fact  that  an  aacient  highway  is  rarely 
u$cd  except  by  a  few  persoDS,  to  whom  it  af- 
fords a  means  of  Ingress  and  egress  from  their 
laod,  docs  not  make  it  the  leas  a  public  high- 
way.-SmaU  v.  Binford,  41  Xnd.  App.  44(H  83 
X.  E.  507,  84  N.  E.  10. 

Fob  Casks  rou  OrncB  States, 
See  25  Cent.  Dio.  High.  $§  6,  7. 

(  6.  Duration  ajid  oomttnalty  of  nse. 

AscertaiDment  end  entry  of  highway  by  user, 
we  postt  S  15. 

[i]    (Sap.  1854) 
A  public  road,  not  recorded,  which  had 
hetn  nscd  for  20  years  or  more,  was  under  the 
act  of  iMQ  a  public  highway.— K|>ler  v.  NImuo, 
5  iDd.  45!>. 

[bl    (Sap.  1S57> 
By  statute  uaer  of  a  highway  for  20  y^ars 
is  an  absolute  bar:  but  a  highway  may  be  es- 
tablished by  user  for  a  shorter  period. — Hays  v. 
State,  8  Ind.  4'JZi. 

[el  (Sap.  ISSl) 
A  road  that  has  been  used  by  the  public 
QDintemiptedly  for  20  years,  with  the  knowl- 
edffi  and  consent  of  the  owner  of  the  title,  be- 
comea  a  public  bigbway^Bidinger  v.  Bishop, 
76  lad.  244. 

[d]  (Sap.  ISSl) 
Where  there  has  been  20  years'  user  of  a 
way  by  the  public,  the  way  is  to  be  deemed  a 
public  one,  and  those  asserting  rights  in  it  are 
sot  bound  to  show  an  original  intent  to  dedicate, 
—Ron  T.  Thompson,  78  Ind.  90. 

[•]  (Sap.  1881) 
Where  a  Iiighway  was  anintemiptedly  osed 
by  the  public  for  more  than  30  years,  the  right 
thereto  was  acquired  independently  of  any  order 
of  the  board  of  commiB^oners.— Webb  t.  Oarr, 
78  Ind.  4^ 

[f]  <Sap.  lgS4) 
The  user  of  a  road  as  a  public  highway 
for  20  years  vests  a  right  in  the  public,  of 
which  the  owner  in  fee  cannot  devest  them  ;  and, 
where  the  road  leads  to  a  stream,  a  right  to 
bridge  it  is  impliedly  vested.— Kyle  v.  Board 
of  Com'rs  of  Kosciusko  County,  94  Ind.  115. 

til    (Sap.  UK) 
The  use  of  a  road  as  a  highway  for  20 
years  vests  an  indefeasible  right  in  the  public, 
-aty  of  FL  Wayne  v.  Coombs.  107  Ind.  75, 
T  N.  E.  743.  57  Am.  Rep.  82. 

[h]    (Sap.  1886) 
User  under  claim  of  right  for  20  years, 
will  establish  a  highway  as  effectually  as  an  ex- 
press grant.— Cleveland  v.  Obenchain,  107  Ind. 
5»I,  8  N.  B.  624. 

[t]    (Sap.  1887) 
When  the  use  of  a  highway  attempted  to  be 
acquired  by  prescription  Is  interrupted,  pre- 
Kripiion  is  annihilated,  and  must  begin  again. — 
Shellhouse  v.  State,  11  N.  E.  484,  110  Ind.  509. 


m  (App.  18M) 
In  a  prosecution  for  obatmctli^  a  pubKc 
highway,  evidence  showing  a  continuous  and 
undisputed  public  use  of  the  way  for  over  20 
years  is  sufficient  to  show  that  it  is  a  public 
highway,  thongh  there  is  no  evidence  of  a  dedi- 
cation.—CIromer  T.  State,  52  N.  E,  230,  21  Ind. 
App.  502. 

[k]    (.\pp.  1898) 

Uninterrupted  use  by  the  public  of  a  road 
continuously  for  20  years  ronstitntes  it  a  Iiigh- 
way.—RInnientbal  v.  State,  51  N.  E.  49(i,  21 
Ind.  App.  0(55. 

[I]  (App.  1906) 
After  the  expiration  of  20  years'  use,  the 
statute  makes  a  road  a  public  bijihway,  restird- 
leFs  of  its  origin  or  the  objin-tion  of  landowners. 
-McClaskey  v.  McDaniel,  74  N.  E.  10:iy,  ^7 
Ind.  App.  59. 

[m]    (Snp,  1909) 

Where  obstructions  were  placed  In  a  way 
not  to  obstruct  public  travel,  and  the  public 
continuously  asserted  its  right  to  use  the  way 
by  removing  the  obstructions  when  necessary, 
the  public  use  was  not  interrupted  thereby.— Pit- 
ser  r.  SlcCreery,  172  Ind.  663,  88  N.  E.  803,  80 
N.  E.  317. 

While  a  highway  acquired  by  user  is  id  a 
sense  a  prescriptive  way,  it  is  also  a  statutory 
way,  as  distinguished  from  a  common-law  pre- 
scription ;  and,  it  being  immaterial  whether  it 
is  used  with  consent,  or  over  the  objection  of 
the  landowner,  obstructions  therein  or  inter- 
niptions  of  the  use  could  operate  only  as  overt 
acts  or  objections  to  the  use.  no  more  effective 
than  ordinary  declarations, — Id. 

Fob  Casks  fkom  Other  States, 
See  25  Cent.  Dio.  High.  §§  8,  9. 

I  7.   Adverse  okwaeter  of  «sa  Im  cen- 

eral. 
[&]    (Snp.  1858) 

Where  a  road  was  by  an  order  of  the  prop- 
er authority  located  ou  the  line  between  two 
farms,  so  far  as  such  an  order  could  locate  it, 
but  in  point  of  fact  was  opened  and  used  for 
27  years  on  the  land  of  one.  a  supervisor  may 
not,  under  the  statutes  of  this  state,  open  the 
road  on  the  line.— Lemasters  v.  State,  10  Ind. 
391. 

lb]    (Sap.  1885) 

Under  section  50,1.',  Rev.  St.,  providing 
that  roads  which  have  been  used  as  highways 
for  20  years  shall  be  deemed  public  highways, 
a  road  becomes  a  public  highway  after  sucli 
user  without  reference  to  the  question  of  ded- 
ication or  consent  of  the  landowner. — Stronj: 
v.  Makcever,  1012  Ind.  578.  1  N.  R  002,  4  N. 
E.  11. 

After  a  highway  has  been  in  use  20  years, 
and  according  to  statute  becomes  a  public  high- 
way, the  course  of  the  same  must  be  as  it  has 
been  used,  and  not  as  originally  intended  by 
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the  owners  of  adjoining  land,  and  a  court  has 
DO  autboritr  to  order  tbe  record  of  the  road 
according  to  the  latter  mode.— Id. 

A  persoD  who  wishes  to  make  the  qaestiou 
that  by  mistake  or  othei;wise  the  highway  used 
is  not  upon  the  proper  line,  should  pursue  the 
proper  legal  remedy  for  the  correction  of  the 
mistake  before  the  expiration  of  the  20  years' 
use,  which,  according  to  section  i)035,  Rev.  St. 
1S81,  confirms  the  highway  as  public  proper- 
ty. Merely  objecting  is  of  no  avail  after  the 
expiration  of  that  time.— Id. 

[G]  (Svp.  l«87) 
Before  a  highway  can  be  established  by 
prescription,  the  general  public  under  a  claim 
of  right,  and  not  by  mere  permission  of  the 
owner,  must  have  used  some  defined  way,  with- 
out  interruption  or  substantial  change,  for  20 
years  or  more,  and  a  gate  erected  across  the 
way,  and  maintained  and  kept  closed  at  cer- 
tain stated  times  during  a  period  of  4  years,  hy 
the  owner,  evincing  an  intention  to  exclude  the 
public  from  the  uninterrupted  use  thereof,  de- 
stroys any  prescriptive  right  not  already  fully 
accrued.— Sbellhonse  v.  State,  110  Ind.  509,  11 
N.  B.  4S1. 

Where  the  owners  of  land  devote  a  i>ortioQ 
of  it  for  use  as  an  alley  or  passageway  for 
their  own  private  purpose,  such  alley  or  pas- 
sageway will  not  be  converted  into  a  public 
highway  simply  because  the  public  also  uses  it 
by  permission  from  the  owners.— Id. 

[d]     (Snp.  1891) 

Where  adjoining  landowners  agree  upon 
their  division  line,  and  establish  a  road  sup- 
posed to  he  on  the  land  of  one  of  them,  which 
road  for  50  years  is  used  by  the  subsequent 
owners  of  the  land  and  by  the  public,  the  road 
cannot  be  closed  by  the  owner  of  one  of  the 
tracts,  when  he  finds  by  a  resurvey  that  the 
road  is  on  his  land,  instead  of  the  adoining 
land,  as  it  was  supposed  to  be. — Bales  v.  Pidge- 
on,  120  Ind.  548,  29  N.  E.  34. 

le]     (App.  1S96> 

Under  Burns'  Rev.  St.  1894,  5  0762  (Rev. 
St.  1881,  §  5035),  providing  that,  when  a  way 
has  been  used  by  the  public  for  20  years,  it 
fihoH  he  deemed  a  public  highway,  the  uninter- 
rupted use  of  a  road  for  such  time,  whether 
with  the  owner's  couscnt  or  over  his  objection, 
constitutes  it  a  public  highway. — Brown  r. 
nines,  44  N.  E.  655,  16  Ind.  App.  1. 

[f]  (Sop.  1900) 
Where  a  part  of  the  right  of  way  of  a  rail- 
road company  was  used  by  persons  hauling 
freight  to  and  from  the  company's  cars,  and 
both  such  part  and  another  part  of  the  right 
of  way  was  used  by  the  general  public  as  a 
highway,  there  was  no  such  exclusive  or  ad- 
verse use  of  the  part  used  for  freighting  as 
would  make  it  a  highway  by  prescription. — 
Baltimore  &  O.  S.  W.  R.  Co.  v.  City  of  Sey- 
mour, 55  N.  E.  953.  154  lod.  17. 


lE}  <Snp.  IMS) 
The  public  user  of  a  strip  on  a  raih 
laud  for  a  liigfaway,  which  was  neither  c 
sive  nor  adverse,  did  not  prove  an  implied 
ication,  or  a  prescriptive  right,  no  matter 
long  continued.— Cannon  v.  Cleveland,  C, 
St.  L.  R.  Co.,  02  N.  E.  8,  157  Ind.  082. 

[b]    (Sap.  1909) 

Bums'  Ann.  St  1908,  f  7663,  prov 
(or  the  establishment  of  a  highway  afte 
years'  user,  is  not  to  be  construed  with  se 
G178,  regulating  tbe  acquisition  of  easem 
it  being  immaterial  to  user  under  the  higi 
statute  whether  the  nse  is  with  the  consei 
over  the  objection  of  the  landowner.— Pits 
McCreery,  172  Ind.  663,  88  N.  E.  303.  8 
E.  317. 

Fob  Cases  fbou  Othks  States, 

See  25  Cent.  Dig.  High.  H  10,  12-14 

S  8.   Claim  or  oolor  o£  rlcbt  to  «M* 

ial  (Sup.UOC) 
A  charge  that,  in  order  to  constitute  a  '. 
way,  it  is  sufficient  if  the  road  in  questio 
shown  to  have  been  used  as  a  public  road 
"as  a  right"  for  a  period  of  20  years,  is 
subject  to  tbe  objection  of  not  requiring 
user  to  have  been  under  a  dalm  of  right,  < 
cially  when  taken  in  connection  with  am 
charge  whicb  stated  that,  **for  a  road  to  be 
a  puDlic  highway  by  user,  it  must  bare 
used  *  *  •  under  a  claim  of  r^bt"— S( 
em  Indiana  B.  Co.  v.  Norman,  74  N.  B. 
105  Ind.  126. 

Fob  Cases  fbou  Otheb  States. 
See  25  Cent.  Dig.  High.  I IL 

I  0.  Use  and  recosnltion  of  pf-es 
inc  road  or  other  wmj, 

M  (App.  1892) 
Under  Rev.  St.  g  5035,  which  proi 
that  '*all  public  highways"  used  as  such 
more  than  20  yeara  shall  he  deemed  pi 
highways,  a  lane  traveled  by  the  public  coi 
uously  for  40  years  is  a  public  highway. — Li 
ville,  N.  A.  &  C.  B.  Co.  T.  Etsler,  8  Ind.  . 
502,  30  N.  E.  32. 

Fob  Cases  fboh  Otheb  States, 
See  25  GEinr.  Dig.  High.  |  15. 

ilO.  Um  when  i^oeedlivs  to  estab! 
hlfhwaj  defeetlTe. 

[a]  (Svp.  ISSO) 
Where  tbe  evidence  shows  tiiat  the  ; 
has  been  used  for  more  than  20  years,  and 
ularly  worked  from  time  to  time  as  a  pi 
highway,  and  the  survey  gives  the  termini 
actly  and  the  line  of  tbe  road  between  then 
distances  and  directions  from  point  to  p< 
so  that  any  practical  surveyor  could  easily 
certain  and  describe  the  road  as  It  Is  survc 
it  is  sufficient.— Higham  t.  Warner,  69 
549. 

FoK  Cases  from  Othek  States, 
See  25  Cent.  Dra.  High.  }  17. 
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i  11.  Openttom  «md  ^vet. 

Ihtent  <rf  dedication,  see  Dedicatioit,  i|  4d, 
SO. 

Fob  Cases  fbou  Other  States, 

Sra;  25  Cent.  Dig.  Higb.  H  19-22. 

f  14.  —  Extent  «f  Ushway* 

ABcertainment  and  entry  of  record  of  hifhway 
by  user,  see  i>08t,  8  15. 

[a]  A  road  which  has  beeo  used  by  the  public 
oniDtemiptedly  for  20  years  becomes  a  public 
highway ;  and  its  width,  as  used  at  the  ead  of 
that  time,  is  the  established  width  of  the  road. 
—(Sup.  1S54)  Epler  t.  Niman.  5  Ind.  450; 
am)  Hart  T.  Trustees  of  Bloomfleld  Tp.,  16 
Ind.  226. 

m   (»■»■  188S) 

The  character  of  a  vay  established  by  user 
as  a  highway,  Is  not  to  be  determined  by  Its 
Ingth  nor  from  the -place  where  it  terminates, 
tnd  the  fact  that  it  Is  short  and  terminates 
hi  prirate  property  is  Immaterial.— Nichols  t. 
State,  89  Ind.  29& 

[C]    (App.  1H7) 

Where  the  boundaries  of  a  highway  have 
nerer  been  established  by  any  competent  au- 
thority, but  the  right  of  the  public  to  travel 
oTer  the  road  has  been  established  by  continu- 
ous use,  the  width  of  the  road  is  determined 
by  the  width  of  the  use. — Anderson  v.  City  of 
HoDtington,  40  Ind.  App.  130,  81  M.  E.  223. 

[dl  (Sup.  IMS) 
Bams*  Ann.  St.  1008,  |  76^,  creates  a 
highway  by  20  years'  user,  and  declares  that 
all  liighways,  preidoualy  laid  out  according  to 
lav,  or  used  as  sncb  for  20  years  or  more, 
■ball  continue  as  located  and  as  of  their  orig- 
inal width,  respectively,  until  changed  accord- 
ing to  law.  Held,  that  "thdr  original  width" 
related  to  ttie  vidth  of  the  highway  when  the 
proceeding  was  Iwgun  to  ascertain  and  record 
ft,  and  not  to  a  possibly  wider  or  narrower 
way  at  some  remote  or  recent  period.— Pitser 
r.  aicCreeiy,  172  Ind.  663,  88  N.  E.  303,  80 
N.  E.  317. 

Fob  Cases  nou  Otheb  States, 
See  2Si  Cent.  Dio.  High.  {  21. 

1 16.  AsMrtkiaBMat  mnd  eatrr  of  record 
of  klcHwAy  by  mamr. 

M  (Sup.  1874) 
Tb  entitle  a  public  highway,  established 
by  use  for  20  years  or  more,  to  be  entered  of 
record,  it  sbonld  be  ascertained  and  descrilKd 
«itb  die  same  certainty  that  would  be  neces- 
Miy  in  establishing  a  highway  originally.— 
Stq^nson  t.  Farmer,  49  Ind.  234. 

[b]  (Sap.  1S78) 
The  only  issue  to  be  tried  in  a  proceed- 
ing to  ascertain  and  record  a  highway  is  wheth- 
er the  alleged  highway  has  existed  by  user  for 
more  than  20  years  with  the  consent  of  the 
owners,  or  has  been  laid  out  and  not  recorded ; 


S  15 

and  no  viewers  are  necessary  to  snch  a  pro- 
ceeding.— Vandever  t.  Garshwiler,  63  Ind.  185. 

In  a  proceeding  under  Rev.  St.  p.  534,  { 
45,  for  ascertaining  and  recording  a  highway, 
the  petitioners  cannot  be  comi>elled  to  elect  on 
which  of  several  paragraphs  of  the  petition 
they  will  proceed  to  trial.— Id. 

A  motion  to  dismiss  a  petition  for  ascer- 
taining, describing,  and  entering  of  record  an 
unrecorded  highway,  no  ground  for  such  mo- 
tion being  specified,  is  properly  overruled. — Id. 

A  petition  to  ascertain  and  record  a  high- 
way used  by  the  public  for  more  than  35  years 
before  the  filing  of  the  petition  should  state  the 
names  of  the  owners,  that  the  court  may  or^ 
der  the  proper  notice  to  be  given,— Id. 

The  sufficiency  of  a  petition  to  ascertain 
and  enter  of  record  an  unrecorded  highway 
may  be  tested  by  demurrer  or  motion,  the  same 
as  the  complaint  in  other  actions. — Id. 

[c]  (Sup.  1879) 

Cnder  1  Rev.  St  1876,  p.  534,  {  46,  pro- 
viding for  the  recording  of  highways,  used  for 
more  than  20  years,  proceedings  may  be  in- 
stituted by  boards  of  county  commissioners 
without  petition  by  or  notice  to  any  one,  any 
person  competMit  to  sue  may,  on  petition  or 
motion,  become  a  party  to  such  proceedings, 
and  no  question  as  to  the  sufficiency  of  the  pe- 
tition can  be  raised.  Parties  a^riered  by  the 
action  of  the  board  of  commissioners  have  their 
remedy  by  appeal  or  by  injunction. — Qibbons  v. 
Copper,  67  Ind.  81. 

[d]  <f)ap.  1880) 

Under  1  Rev.  St.  1876,  p.  534,  |  45,  the 
board  of  commissioners  of  a  county  may,  upon 
their  own  motion,  proceed  to  ascertain,  describe, 
and  enter  of  record  a  public  highway,  alleged 
to  have  been  used  for  20  years,  but  not  record- 
ed. It  is,  however,  proper  to  commence  such 
proceedings  by  petition,  when  moved  by  any 
person  other  than  euch  board.  A  written  pe- 
tition Is  not  necessary  in  either  case. — Higbam 
V.  Warner,  69  Ind.  549. 

[t]     (Snp.  1885) 

Under  Rev.  St.  1881,  |  5035.  giving  the 
connty  commissioners  power  to  cause  roads 
which  have  been  used  as  highways  for  20  years 
without  being  recorded  to  be  ascertained,  de- 
scribed, and  recorded,  held  that,  as  the  rights 
of  property  holders  were  involved,  actual  no- 
tice of  the  proceedings  was  necessary,  though 
tbe  statute  made  no  provision  therefor. — Yel- 
ton  V.  Addison,  101  Ind.  68. 

m    (Sap.  1885) 

Orders  by  a  board  of  township  trustees 
finding  for  remonstrants  on  a  petition  to  as- 
certain a  record  of  tbe  location  of  a  highway 
on  the  ground  of  prescriptive  user,  and  there- 
after denying  tbe  petitioner's  motion  for  a  new 
trial,  did  not  In  any  sense  amount  to  a  judg- 
ment precluding  the  county  board  from  after- 
wards ascertaining,  and  making  a  record  of  the 
highway  as  eatablished  by  20  years'  user,  nor 
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prcvMiting  persons  from  thereafter  objecting 
lf>  the  estabUshment  of  such  hiiihway  on  a 
diffcreut  line.— Strong  v.  Mnkeever,  1  N.  K. 
502,  4  N.  E.  11,  102  Ind.  578. 

rsl    (Sup.  1883) 

Where  the  petition  and  the  evidence,  in 
proceedings  to  have  a  highway  declnivd  on  tlie 
ground  of  20  years'  user,  nprei>  that  there  was 
a  hi;:bway  commencing  at  tin;  worth  end  of  a 
certain  road,  but  disagree  as  to  llie  distance 
of  tlie  north  end  of  tliat  road  from  the  imiiicd 
corner  of  land,  such  variance  will  overthrow 
ilie  proceedings. — Washington  Ice  Co.  T.  Lay, 
10;[  Ind.  48,  2  X.  E.  222. 

I'arties  who  appear  before  the  board  of 
county  commissioners  in  a  proceeding  to  have  a 
road  declared  a  highway  hy  reason  of  20  years' 
user,  and  make  no  objection  to  the  failure  to 
jiive  proper  notice,  waive  whatever  objections 
might  have  been  made,  and  cannot  raise  them 
on  appeal. — Id. 

[h]    isap.  1893) 

Where,  in  an  action  to  establish  a  public 
highway  on  the  ground  that  it  had  been  used 
for  20  years,  evidence  as  to  dedication  was 
admitted,  it  was  error  to  refuse  an  instruction 
that  such  evidence  was  competent  as  tending 
to  show  the  land  became  a  highway  by  its  con- 
tinuous and  uninterrupted  use  by  the  general 
public  without  objection  for  a  period  of  20 
years  or  more,  but  it  should  !»e  considered  only 
in  relation  to  the  ciuestion  at  issue  ns  to  wheth- 
er it  became  a  public  highway  as  the  result 
of  such  use.— McKeen  v.  Porter.  34  N.  E.  223, 
134  Ind.  483. 

It  is  not  an  abuse  of  discretion,  in  a  pro- 
ceeding for  the  ascertainment  of  a  hlj^way, 
wtiich  has  been  awed  as  such  without  record, 
to  allow  an  amendment  changing  the  descrip- 
tion so  as  to  shift  somewhat  the  location  of  the 
way,  although  there  has  already  been  one  trial, 
and  the  petitioners  have  once  before  amended 
their  petition  In  the  matter  of  description.— Id. 

II]  lSDp.  1897) 
Notice  to  the  owner  of  the  land  affected  is 
(■ssfutial  to  the  validity  of  a  proceeding  under 
lt.-v.  St.  1S!I4.  S  6762  (Uev.  St.  1881.  |  5035). 
euipoweriuj;  tlie  cotmty  commissioners  to  as- 
certain and  enter  of  record  public  highways 
which  have  b^-en  usfd  as  such  for  20  years  or 
ninre. -Town  of  tlanlinshurg  v.  Cravens,  148 
Ind.  ],  47  X.  E.  ITU. 

m  (Sup.  i!n:;) 
In  a  proi  ecding  for  the  ascertainment,  de- 
fjcription,  and  entry  of  record  of  a  public  high-  ' 
way  by  user,  the  burden  is  on  the  petitioner  { 
to  afflrmatively  show  that  none  of  an  objec- 1 
tor's  land  would  be  unconstitutionally  taken.  | 
-McCreery  t.  Fallis,  67  N.  E.  073,  162  Ind.  | 
255. 

Acts  1897,  p.  192,  c.  127  (Bums'  Rev.  St. 
1001,  I  6762),  providing  for  the  ascertaiument 
and  determination  of  public  highways  which 


have  lieen  or  may  be  used  as  such  for  2( 
or  more,  and  the  establishment  of  theii 
at  not  less  than  30  feet,  only  partially  r 
Acis  IStM,  p.  133,  c.  02,  providing  thi 
lie  highways  used  as  such  for  20  years  o 
shall  be  public  highways,  and  giving  the 
of  county  commissioners  power  to  as* 
describe,  and  enter  of  record  such  hig 
and  left  that  act  in  force  as  to  pre8< 
highways  less  than  30  feet  wide.— Id. 

Acts  189T,  p.  192,  c.  127  (Barns'  B 
1901,  S  67G2),  providing  that  all  publh 
ways  which  have  been  or  may  be  used  i 
for  20  y4>nrs  or  more  shall  be  deemed 
highwayv.  and  may  be  ascertained,  des 
and  eiitentl  of  record  by  the  board  of 
commissioners,  and  the  width  thereof  d 
and  described,  "which  width  shall  not 
than  30  feet."  applies  only  to  prescriptir 
ways  haviiic  a  width  of  30  feet  or  moi 

[k]    (Snp.  1909) 

If  a  way  has  been  continually  use 
highway  for  20  years,  its  status  as  a 
highway  is  fixed  hy  Bums*  Ann.  St.  ] 
7(Ut3,  so  that  it  may  be  ascertained  and  « 
of  record  as  the  statute  provides ;  and  it 
material  whether  the  use  has  been  wi 
consent  or  over  the  objection  of  ad 
landowners,  as  the  statute  involves  neith 
scription  nor  dedication,  though  the  vay 
ed  by  the  statute  is  analogous  to  a  v 
prescription.- Pitser  v.  McCreery,  172  In 
88  X.  E.  30:t,  transferred  from  Appellate 
(1909)  m  X.  E.  980. 

■'t'se  as  a  highway,"  within  Bums 
St.  10()S,  S  7C(>3,  creating  a  highway 
years'  user,  contemplates  a  continuous 
the  way  as  a  public  road  which  every 
has  a  right  to  use  for  travel ;  and,  thou 
way  need  not  be  kept  in  repair,  or  a< 
by  the  public  authorities,  the  use  by  the 
must  he  under  a  claim  of  right,  either  w 
landowner's  consent,  or  over  bis  objectlc 

Interruptions  preventing  a  way  fn 
coming  a  public  highway  hy  20  years'  u 
provided  hy  Bums'  Ann.  St  1908,  |  760! 
be  interruptions  of  the  ri^  of  oser  I 
constituting  denials  of  the  right  of  public 
and  not  merely  of  the  use  itself  by  acts, 
for  the  convenience  of  the  adjoining  lai 
crs,  which  incidentally  impede  travel.— Id. 

Wliere  a  way  has  ripened  into  a  h 
by  20  years'  user,  as  provided  hy  Bunu 
St.  i  TOCt.  the  status  of  the  way  is  t 
that  it  may  be  entered  of  record,  thou 
proi-eeding  is  contested  by  an  adjoinini 
owner.— Id. 

A  landing,  in  a  proceeding  under 
Ann.  St.  190S,  §  7063,  for  the  ascertains 
a  highway  hy  user,  that  the  public  hi 
tinued  for  20  years  to  lay  down  feneei 
gates  interposed  by  adjoining  landovnei 
to  assert  the  right  to  use  the  way,  is  equ 
to  a  finding  of  adverse  assertion  of  right 
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pablie.  warrantliig  a  judgmeiit  Aat  the  way  be 
ratend  of  zeeord  as  prorided  by  the  statute.— 
Id. 

The  width  of  a  way  at  the  end  of  20  years' 
user  by  the  public  is  the  width  the  statute  fixes 
ai  the  width  of  the  way  to  be  entered  of  record, 
at  provided  in  Bums'  Ana.  St.  1908.  8  7663. 
-Id. 

Fob  Cases  from  Otheb  States, 

ScB  2S  Ceht.  Dig.  Higb.  H  23,  75. 

i  16.  Pleadlac  exiatuwe  of  h^^hway. 

Effect  of  failare  to  reply,  see  Pleading,  |  182. 

1 17>  Evldeiioe  u  to  oziatoaae  of  Uch- 
way. 

In  proceedings  to  ascertain  and  enter  of  rec- 
ord, highway  by  user,  see  ante,  {  15. 

Ul  (Sap-  1893) 

On  an  application  to  establish  a  highway 
tuider  Ber.  St.  1881.  S  6035,  on  the  ground  of 
user,  it  is  competent  to  prove  facts  trading  to 
show  dedication,  as  veil  as  user.— McKeen 
I'orter,  134  Ind.  4S3,  34  N.  E.  223. 

[b]  <Siip.  190S) 

Under  Burns'  Ann.  St.  1901,  §  67G2,  pro- 
ridiug  that  all  public  highways  which  have 
beta  or  may  be  used  as  such  for  20  years  or 
more  shall  tw  deemed  public  highways,  an  un- 
explained user  of  a  highway  by  the  public  for 
1*0  years  or  more  will  be  presumed  to  have  been 
nnder  a  claim  of  right.— Southern  Indiaua  It. 
Co.  T.  Xorman,  74  N.  E.  896,  165  Ind.  126. 

[c]  (Aup.  1908) 

Where  the  public  highway  touching  plain- 
tiff's property  has  been  vacated,  leaving  as  his 
onlj  way  out  another  road,  the  presumption  is 
stroDg  that  such  latter  road  is  a  public  way.— 
(iillespie  t.  Duling,  41  Ind.  App.  217,  83  N. 
E.  TIH. 

Fob  Cases  fbom  Otheb  States, 
See  25  Cent.  Dig.  High.  |  24. 

<B)  ESTABLISHMENT  BT  STATUTE  OR 
STATUTORY  PROCEEDINGS. 

Establishment  by  user  where  proceedings  de- 
fective, see  ante,  {  10. 

Establishment  over  railroad  right  of  way,  see 
Railboads,  I  96. 

Laws  relating  to  as  encroachment  by  legisla- 
ture on  judiciary,  see  Constitutional  Law, 
i  5r>. 

Power  of  person  appearing  as  friend  of  court, 

see  Auict  s  Cubi.b,  |  3. 
Private  roads,  see  Pbivate  Roads,  {  2. 
Right  of  remonstrant  in  proceedings  to  lay  out 

highway  to  witness'  fees,  see  Witnesses,  f 

25. 

Streets  in  cities,  see  Municipal  Cobpoba- 

tions,  {  649. 
Under  laws  of  eminent  domain,  see  Buinent 

DOUAIN. 


1 18.  Vatam  wad  Maontials  of  statatorr 
Uskway. 

[a]  (S«p.lS87) 

A  cal-de-sac  may  in  certain  cases  be  laid 
out  and  estdblisbed  as  a  highway.- Adams  r. 
Harrington,  14  N.  E.  608,  114  Ind.  66. 

[b]  (Sup.  1908) 

AH  roads  laid  out  under  legislative  enact- 
ment are  public  highways  belon^ng  to  the  state, 
under  full  control  of  the  Legislature,  which  may, 
in  the  absence  of  constitutional  limitations, 
exercise  such  control  directly.— State  ex  rel. 
Board  of  Com'rs  of  Hendricks  County  v.  Board 
of  Com'rs  of  Marion  County.  170  Ind.  695,  85 
N.  B.  513. 

Fob  Cases  fbom  Other  States, 
See  25  Cent.  Dig.  High.  §  25. 
See,  also,  note,  29  Am.  Rep.  51. 

§19.  Coastitvtioaal  and  statntory  pro- 
Tlsloas. 

Abridging  privileges  and  immunities  of  citizens 

of  the  several  states,  see  CoNSTtTunoKAL 

Law,  S  207. 
Abridging  privileges  and  immunities  of  citizens 

of  the  United  States,  see  Constitutional 

Law,  {  206. 
Class  legislation,  see  Constitutional  Law, 

i  208. 

Denial  of  eqaal  protection  of  laws,  see  Consti- 
tutional  Law,  {  234. 

Grants  of  special  privileges  and  immunities,  see 
Constitutional  IjAw,  |  205. 

Implied  repeal  of  statute  by  act  relating  to 
same  subject,  see  Statutes,  {  161. 

Persons  entitled  to  raise  question  of  constitu- 
tionality, see  Constitutional  Law,  i  42. 

Re-enactment  of  former  statute  and  adoption 
of  provisions  previously  cmstrued,  see  Stat- 
utes. S  225%. 

Reference  to  and  identification  of  act  amended, 
see  Statutes,  8  138. 

Saving  clause  in  statutes,  see  Statutes,  §  277. 

Special  or  local  laws,  see  Statutes.  Si  73,  97. 

[a]  (Sap.lSfrl) 

The  attempt  on  the  part  of  the  I*gislature 
by  Acts  18G7,  p.  135,  to  amend  Act  .June  17, 
1H.V2,  relating  to  the  openins,  vacating,  and 
changing  of  highways,  was  void. — Mclntyre  t. 
Marine,  93  Ind.  103. 

[b]  (Sa».  1887) 

The  fact  that  Acts  1885.  p.  1C2  (gravel 
road  law),  detached  from  all  other  laws,  is  In- 
complete in  the  sense  that  it  cannot  be  prac- 
tically administered  is  immaterial  as  It  is  not 
to  be  detached,  hut  must  be  taken  as  part  of 
a  uniform  system  of  law,  and  not  as  an  isolat- 
(h1  act.  independent  of  all  others.— Robinson  v. 
Rippey,  12  N.  E.  141,  111  Ind.  112. 

[c]  (Sap.  1908) 

Acts  1905,  p.  521,  c.  167,  entitled  "An  act 
coDceming  highways,"  which  was  intended  to 
be  a  compilation,  revision,  and  codification  of 
statutes  relating  to  highways,  repealed  by  im- 
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plication  Acts  1003,  p.  255,  e.  145,  eDtitled  "An 
act  conceroing  gravel  and  macadamized  roads." 
Judgment  (1JX)7)  81  X.  E.  480.  affirmed.— Find- 
ling  V.  Foster,  170  Ind.  325,  &4  N.  E.  529. 

Fob  Cases  rsoic  Othbb  States, 

Skk  25  Gknt.  Dio.  High.  H  28,  29. 

$  20.  Neeeisltr  and  ntiUtj  of  road. 

Determination  of  queatioos,  see  post,  {  42. 
Opinion  evidence  as  to,  see  Evidence,  H  4ti, 
472,  474%. 

[a]    (Sap.  1865) 

That  cannot  be  deemed  a  highway  of  pub- 
lic utility  which,  if  established,  wonid  render 
unBt  for  use  another  of  mach  greater  import- 
ance (as,  for  example,  an  important  line  of 
railway),  or  make  the  transit  of  passengers  upon' 
the  latter  seriously  dangerous.— Crossley  y. 
O'Brien,  24  Ind.  325,  87  Am.  Dec.  329. 

[bl    (Sap.  1880) 

There  is  no  right  to  open  and  maintain  a 
highway  over  land  without  the  consent  of  the 
owner,  where  such  highway  has  been  found  not 
to  be  a  public  utility.— Blackman  t.  Halves,  72 
Ind.  516. 

[c]  (Sap.  1882) 

Whether  a  proposed  highway  will  he  of 
public  utility  depends,  not  upon  whether  there 
is  an  absolute  necessity  for  it,  but  upon  wheth- 
er the  public  convenience  requires  it.— Green 
T.  ElUott.  86  lad.  63. 

[d]  (Sap.  1898) 

That  the  highway  sought  to  be  eatahlished 
might  otbemlBe  become  a  highway  by  use  can- 
not affect  the  question  of  its  utility. — Opp  t. 
Timmons,  48  N.  E.  1028,  140  Ind.  236. 

[e]     (Sap.  1898) 

A  road  will  be  established  if  public  conven- 
ience requires  it,  though  there  is  no  absolute  ne- 
cessity therefor,  and  it  will  be  used  by  a  few 
persons  more  than  others.— Fritch  r.  Patterson, 
49  N.  E.  3S0,  140  Ind.  455. 

in     <8ap.  1906) 

In  order  to  establish  the  public  utility  of  a 
proposed  highway,  it  is  not  necessary  to  show 
that  the  entire  community,  or  even  a  large  por- 
tion thereof,  will  use  the  same,  but  it  is  suffi- 
dent  if  it  will  be  a  public  convenience,  although 
it  will  especially  conduce  to  the  convenience 
of  one  or  more  persons  over  that  of  others.— 
Heath  v.  Sheetz,  74  N.  E.  505,  1G4  Ind.  6G5. 

Fob  Cases  fbom  Other  States, 
SeU  25  Cent.  Dio.  High.  |  26. 

{21.  EstabUskmsBt  1i7  lesUUtlTe  Mt. 

[a]    (Sap.  1S36) 

A  statute  requiring  a  survey  of  a  town  to 
be  made  and  declaring  the  map  of  the  same  to 
be  a  public  record  constitutes  the  streets  and 
alleys  in  the  town  public  highways. — West  v. 
Blake,  4  Blackf.  234. 

Fob  Cases  fbou  Other  States, 
See  25  Cent.  Dio.  High.  {  37. 


1 2S.  Jnrlsdiotlon  Mid  pvwtn  of 
ABtkoTlties. 

To  alter  highway,  see  post,  |  71. 

To  vacate  highway,  see  poBt,  §  "(J. 

Fob  Cases  vbom  Otheb  States, 
See  25  Cent.  Dia.  High,  ff  31-3a 

S  23.    In  ceneraL 

[a]  (Sap.  1859) 

Our  county  commissioners  have  no  j 
tion  to  lay  out  a  road,  unless  it  is 
through  more  than  one  township.— Da 
Green,  12  Ind.  303. 

[b]  (Sap.  1865) 

Jurisdiction  will  not  be  deemed  t 
been  acquired  by  the  county  board  to  ei 
a  highway,  unless  the  facts  necessary 
the  jurisdiction  appear  affirmatively  on  J 
ord.  But,  when  the  jurisdiction  has  b 
tained,  the  same  presumption  will  be  ii 
in  favor  of  the  regularity  of  all  subaeque 
ceedings  as  is  entertained  in  ordinary 
in  courts  of  general  jurisdiction. — Cros 
O'Brien.  24  Ind.  S25,  87  Am.  Dee.  829. 

The  course  of  proceeding  required 
statute  when  Inclosnres  interfere  is  not 
ulsite  to  the  jurisdiction  of  the  count] 
to  establish  a  highway.— Id. 

Cc]    (Sap.  1884) 
Boards  of  county  commls^oners  hi 
riadiction  to  locate,  vacate,  and  chan|» 
highways  in  their  respective  countles.- 
tyre  v.  Marine,  93  Ind.  103L 

[d]  (Sap.  1892) 

The  board  of  county  commiaslonei 
original  and  jexduslve  jurisdiction  over 
tablishment  of  highways  in  a  county  out 
the  limits  of  incorporated  cities  and  t» 
Rftssier  v.  Grimmer,  28  N.  E.  866,  29  N. 
130  Ind.  219;  Chicago  &  A.  R.  Co.  v.  i 
30  N.  E.  291,  130  Ind.  405. 

[e]  (Sap.  1899) 

The  jurisdiction  of  the  board  of 
commissioners  over  the  subject-matter  in 
ceeding  to  locate  or  change  a  public  higb 
not  devested  by  reason  of  the  fact  the 
proposed  location  or  change  will  appropi 
the  use  of  such  highway  any  part  of  tfa 
of  way  of  a  railroad  company. — Gold  v. 
burgh,  a,  C.  &  St  L.  R.  Co.,  63  N.  E.  2 
Ind.  232. 

County  commissioners  have  jurii 
over  the  person  of  a  landowner  across 
lands  they  directed  a  highway  to  be  1 
where  such  owner  was  made  a  party  to 
tition,  was  named  therein  and  in  the  not 
en  and  in  the  report  of  the  viewers  as 
the  persons  whose  lands  would  be  affe« 
the  contemplated  change,  and  was  serve 
notice  of  the  proceedings,  under  Bumi 
St.  1894,  S8  6742-6746  (Homer's  Rev.  Si 
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H  S015-6019),  antboridnf  tlie  connty  eommls' 
^Q«ra     locate  or  change  a  highwar-— Id. 

Under  Barns*  Rev.  St  1894,  §  6742  et  seq., 
the  board  of  county  commissioners  is  invested 
with  plenary  Jurisdiction  over  the  subject-mat- 
ter in  proceedings  to  establish,  iocate,  or  change 
public  liighway ;  and  jurisdiction  of  the  parties 
is  obtained  by  publication  or  pOBting  noticei^  as 
prescribed  by  sectioD  6742.— Id. 

m    (Avp.  1902) 

Coder  Bums'  Rev.  St.  1901,  6742,  pro- 
Tiding  for  a  location  of  a  highway  by  petition 
to  the  county  commiasiODers,  and  section  8080, 
expressly  depriving  township  trustees  of  power 
to  vacate  or  change  any  highway,  it  was  no  ob- 
jecti<Ri  to  the  jurisdictioD  of  the  county  com- 
nissiODers  on  a  petition  for  the  location  of  a 
road  that  It  lay  wholly  within  one  township.— 
Reoaid  T.  Grande,  64  N.  B.  644,  28  Ind.  App. 
579. 

M  (A».!M6} 
The  board  of  comminioners  has  original 
Jurisdiction  of  the  establishment  of  highways, 
and,  where  the  landowners  are  properly  notiSed, 
it  has  jnrisdiction  of  the  parties,  and  its  juris- 
^ctitn  is  not  lost  by  any  irregularities  in  the 
proceeding  thereafter.— Sisstm  y.  Carithers,  72 
N.  E.  267,  73  N.  E.  924,  35  Ind.  App.  161. 

For  Cases  fbou  Otbeb  States, 

See  25  Cert.  Dig.  High.  SS  31-34,  36; 

36  Ceztt.  Dig.  Mun.  Corp.  |  714. 
See,  also,  30  Cyc  p.  1380. 

IS4.  — —  Boada  In  dlffarmt  Jwlsdle- 
tlons. 

Laws  as  encroachment  by  executive  on  judi- 
diry,  see  ConniTUTioifAL  Law,  1  79. 

[a]  (S«».U77> 

An  order  of  a  board  of  commissioners  locat- 
faig  a  highway,  if  otherwise  regular,  is  not  in- 
TsHdsted  by  the  fact  that  one  of  the  termini 
end  part  of  the  way  is  within  the  limits  of  an 
Incorporated  town. — Sparling  t.  Dwenger,  60 
iDd.  72. 

[b]  (Sup.  1908) 

Acts  1905,  p.  527,  C  167,  8  21,  provides 
that,  where  proceedings  are  instituted  for  the 
location,  vacating,  or  change  of  a  public  bigb- 
war  "extending  into  two  or  more  counties,"  the 
coosty  board  of  commissioners  before  whom  the 
petition  is  first  filed  shall  have  jurisdiction. 
Eeld  that,  in  view  of  the  comprehensiveness  of 
the  act  and  of  section  123  (page  579)  thereof 
providing  the  manner  of  appeal  from  the  deci- 
non  of  the  board  and  of  thie  practical  construc- 
Uoa  given  to  the  act  of  1S53  relating  to  high- 
ways, the  board  had  jurisdiction  to  locate  a 
highway  on  and  along  the  couoty  line  and  not 
otherwise  extending  into  the  other  county.— 
Cooper  T.  Harmon,  170  Ind.  118,  83  N.  E.  704. 

For  Cases  fbou  Otheb  States, 

See  25  Gent.  Dig.  High.  H  35,  56,  9S. 


1 2S.  EstaUlikBiuit  bj  •vdlamme*  «r  ras- 
idvtioii  of  looal  anthority. 

[a]  (SiiV.1884) 

Public  highways  may  he  established  by  or- 
der of  the  board  of  commisrioners  of  the  coun- 
ty, by  express  grant,  or  by  dedication,  arising 
by  a  presumption  from  a  continued  use  of  the 
highway  for  a  considerable  period  of  time  hy 
the  public  as  a  public  highway  with  knowledge 
thereof  hy  the  owner  and  without  objection  on* 
bis  part— Garr  t,  Kolb,  99  Ind.  53. 

Fob  Cases  fbou  Otheb  States, 

See  25  Cent.  Dig.  High.  $1  38,  89. 

S  26.  Amendment  vr  repeal  of  statvte 
pendins  |9O0«edlBS>> 
Ca]  (8a*.  im) 
A  dismissal  of  a  petition  for  a  highway 
lying  in  a  single  township,  pending  before  the 
county  commlsslonen  before  the  passage  of 
Code  1852,  changing  the  law  authorizing  such 
petition,  ia  error,  since  the  proceeding  was  saved 
by  the  statute  with  reference  to  pending  suits. — 
Sayres  v.  Gregory,  7  Ind.  688. 

[b]  (9ap.I896) 

Bev.  St  1894,  S§  5656,  5662,  5663  (Act 
1893,  p.  329),  amending  Rev.  St  1881,  H  4286. 
4292,  4293,  providing  that  benefits  to  public 
highways  from  drainage  shall  be  assessed  to  the 
township,  and  paid  out  of  the  road  fund,  instead 
of  assessed  to  the  county,  and  that  notice  should 
be  given  by  publication,  instead  of  iKisting,  with- 
out any  saving  clause,  did  not  affect  the  juris- 
diction of  the  commisBioners  in  pending  cases, 
but  merely  changed  the  mode  of  proceeding 
therein.— Steele  t.  Empson,  142  Ind.  397,  41  N. 
E.  822. 

Fob  Cases  fbou  Otheb  States, 
See  25  Cent.  Dig.  High.  S  30. 

§28.  Parties, 
[a]    (Snp.  1866) 

To  give  the  county  commissioners  juris- 
diction of  a  petition  for  a  highway,  it  must  be 
signed  by  12  freeholders  of  the  county ;  but 
the  withdrawal  of  one  of  the  petitioners  after 
the  jurisdiction  has  attached  will  not  oust 
it.— Little  T.  Thompson.  24  Ind.  146. 

tb]    (Snp.  1878) 

A  petition  under  Rev.  St  p.  534,  g  45, 
for  ascertaining  and  recordfnff  a  hijthway,  need 
not  be  signed  by  12  freeholders  of  the  county.— 
Vandever  t.  Garshwiler,  63  Ind.  185. 

[c]  (Sap.  1879) 

Under  Rev.  Se.  1876,  p.  584,  {  45,  It  is 
within  the  power  of  the  board  of  commis- 
si<HierB  to  institute  and  maintain  proceedings  to 
lay  out,  Tacate,  or  change  pablle  highways 
without  making  any  one  a  party  to  them. — Gib- 
bons     Copper,  67  Ind.  81. 

[dl    (Sap.  1880) 

Under  1  Rev.  St  1876,  p.  531,  §  15,  the 
petition  for  the  opening  of  a  highway  is  suffl- 
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cieat,  as  against  a  collateral  attack,  if  it  ap- 
liears  that  either  an  owner,  an  occupant,  or  an 
agent  wbb  properly  named  and  notified.— Port- 
er T.  Stout,  73  Ind.  3. 

[e]    (Sap.  1887) 

The  right  of  petitioners  to  insist.  In  the 
circnit  court,  upon  a  motion  to  withdraw  their 
names,  made  before  -the  board  of  county  com- 
missioners had  decided  upon  the  sufficiency  of 
the  petition,  is  not  waived  by  permitting  the 
remonstrants  in  the  first  instance  to  move  in 
the  circnit  conrt  to  dismiss  the  petition  for  want 
of  jurisdiction,  and  allowing  the  case  to  be  dis- 
posed of  upon  that  motion.— Black  r.  Campbell, 
]]2  Ind.  122.  13  N.  E.  409. 

[t]     (Snp.  1S92) 

A  petition  for  the  opening  of  a  highway 
under  Rev.  St.  1881,  S§  5001,  5015,  is  sufficient 
to  give  jurisdiction  if  it  makes  either  the  ownei-, 
occupant,  or  agent  a  party  thereto;  and  a 
complaint  in  an  action  to  enjoin  the  opening  of 
a  road  through  plaintilTs  land,  on  the  ground 
of  want  of  jurisdiction  in  the  road  proceedings 
because  plaintiff  was  not  made  a  party,  which 
does  not  negative  the  fact  that  the  occupant 
of  the  land  was  made  a  party  to  the  proceod- 
ingg,  is  demurrable.— Ryder  v.  Horsting,  130 
Ind.  104,  29  N.  B.  567,  10  L.  R.  A.  186. 

[g]  (Sup.  1892) 

Where  it  appeared  tliat,  after  the  with- 
drawal  of  certain  petitioners,  the  remaining  i>e- 
titioners  were  less  than  the  required  number, 
the  proceeding  was  property  dismissed.— Ral- 
ston V.  Beall,  171  Ind.  719.  30  N.  R  1095. 

[h]  (Sap.  1894) 

Notice  to  a  morlgagw,  under  Rev.  St.  18i)4, 
8  8856  (Rev.  St.  1881,  §  5002),  providing  that 
in  a  proceeding  to  lay  out  a  highway  notice 
shall  be  given  by  publication  of  the  viewers' 
meeting,  binds  a  purchaser  at  a  sale  under  fore- 
closure of  the  mortgage,  made  after  the  assess- 
ment is  levied.— Murphy  v.  Beard,  138  Ind,  560, 
38  N.  E.  33. 

[II  (App.  1902) 
T'nder  Burns'  Rev.  St.  1901,  8  6742  (Hor- 
ner's Rev.  St.  1001,  $  5015),  relating  to  the 
petition  and  uotice  in  proceedings  to  open  high- 
ways, the  board  of  commissioners  have  no  ju- 
risdiction unless  it  is  established  that  12  of 
the  persons  whose  names  are  signed  to  Ihe  pe- 
tition are  frt'eholders  of  the  c-ouuty  in  wliich 
the  highway  is  proposed  to  be  located,  and  that 
6  of  them  reside  In  the  immediate  neighborhood 
of  such  highway.— Thrall  v.  Gosnell,  62  N.  R 
462,  28  Ind.  App.  174. 

For  Cares  from  Otiikr  Rtatfs, 

See  25  Cent.  Dig.  High.  |S  40-46. 
See.  also,  30  Gyc.  p.  1380. 

S  20.  Petition  or  other  application. 

Denial  of  application  as  barring  action  to  quiet 

title,  see  JuDOUEnT,  {  584. 
Presumptions  as  to  petition,  see  post,  i  54. 
Secondary  evidence  of  contents,  see  Evidence. 

i  102. 


[a]    (Svp.  18»} 

Where  there  were  two  sections  of  a  stat- 
ute in  force  concerning  highways,  and  a  peti- 
tion was  filed  for  leave  to  do  a  certain  act,  and 
it  was  materially  defective,  upon  the  section  on 
which  it  was  evidently  founded,  the  practice 
act  of  1852,  not  being  in  force,  it  was  not  com- 
petent for  the  court  to  allow  such  amendments 
as  would  bring  it  under  the  other  section.— 
Spencer  t.  Graham,  5  Ind.  158. 

[b]  The  fact  that  a  petition,  under  Acts  1K49, 
p.  103,  I  11,  for  the  location  of  a  highway, 
while  stating  the  owners  of  the  land  throasb 
which  it  would  pass,  &iled  to  state  who  occu- 
pied the  land,  will  not  affect  the  Jurisdiction 
of  the  board  of  commissioners.— (1855)  HiUKdlin 
v.  Thomas,  7  Ind.  165;  (185^  Dooahey  t. 
Thomas,  8  Ind.  255. 

[c]    (Sap.  1861) 

A  petition  for  the  location  of  a  highway 
to  lie  wholly  witliin  one  county,  not  setting  out 
the  names  of  the  owners,  occupants,  or  agents 
of  the  lands  through  which  the  proposed  high- 
way will  pass,  is  insufficient  to  authorize  the 
county  board  to  act  upon  it— Hays  t.  Camp- 
bell, 17  Ind.  4S0. 

If  a  petition  to  a  county  board  for  the  lo- 
cation of  a  county  road  is  so  insufficient  as  to 
form  no  basis  for  the  action  of  the  board,  an 
objection  thereto  will  be  fatal  at  any  stage  of 

the  proceeding. — Id. 

[dl    (Sap.  1863) 

A  petition  for  the  location  of  a  highway 
need  not  allege  that  the  petitioners  are  fm- 
holders,  or  that  six  of  them  reside  in  the  imme- 
diate neighborhood  of  the  proposed  highway: 
but  these  facts,  though  not  alleged,  may  be 
proved  on  the  hearing  on  the  petition.— Brown 
T.  McCord,  20  Ind.  270. 

[«]     (S«P.  18<5) 

An  objection  that  the  names  of  those  who 
will  be  affected  by^  a  proposed  highway  are  not 
i^veD  in  the  petition  for  it  should  be  taken  be- 
fore the  appointment  of  viewers.— Grnssley  v. 
O'Brien.  24  Ind.  325,  87  Am.  Dec.  329. 

[f]  (Sop.  mo) 

A  petition  for  the  laying  out  of  a  highway, 
which  fails  to  give  the  names  of  the  owners, 
occupants,  or  agents  of  the  land  through  whicU 
the  highway  passes,  is  fatally  defective.  In 
such  a  case,  to  say  that  the  owners  of  the 
land  are  the  heirs  of  a  d^'signHted  person  is 
not  giving  the  names  of  the  ownera. — Hughes  v. 
Sellers,  34  Ind.  337. 

.\n  objection  to  petition  for  Incattoo  of  s 
highway  because  of  its  failure  to  give  the 
names  of  the  owners  of  land  fnTolved  or  a 
portion  of  them  is  not  waived  by  the  fiillnre  to 
make  It  before  said  commissioneis,  but  may 
be  raised  by  motion  in  arrest  of  Jndgment  on 
appeal  to  the  circuit  court.— Id. 

lei    (Sap.  Ig73) 

Where,  on  petition  for  a  highway,  a  re- 
monstrant over  whose  land  it  would  pass  ap> 
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pea  red  fn  the  comtuissiouera'  court  and  filed 
kiB  claim  for  damages,  without  objecting  to 
the  snlHciency  of  the  petition,  the  right  to  ob- 
ject was  thereby  waired.— Fisher  r.  Hobbs,  42 
Ind.  276. 

(h]    (Sap.  UTS) 

A  petition  to  lay  ont  and  open  a  highway, 
whirh  describes  the  beginning  point  as  "near" 
the  romer  between  the  northwest  and  northeast 
uoarters  of  a  certain  section,  without  designat- 
ing which  comer,  is  bad.  though  it  states  the 
hisAwa)'  is  to  run  from  thence  south  "betwe^i" 
a  certain  SO-acce  tract  of  land.— Fanner  t. 
raoley,  60  Ind.  583. 

H]  (Sap.  1876) 
A  petition  for  a  highway,  which  de!<cribes 
the  hi^way  in  several  places  as  "running  on 
the  line  dividing"  the  lands  of  certain  named 
pn^rietors,  without  averring  that  it  ran  upon 
or  over  sQch  lands,  or  what  part  of  such  road 
passed  upon  each  tract,  ia  sufficient,  under  i 
Itev.  St.  1876.  pp.  r^n,  .'■.32,  §  16,  providing 
that,  where  the  road  is  laid  out  on  the  line 
binding  the  land  of  two  individuals,  each  shall 
fire  half  of  the  road.— Hedrick  v.  Hedricli,  STi 
Ind.  78. 

Where  all  the  owners  of  lands  which  will 
lie  affected  by  the  construction  of  a  proposed 
highway  have  been  duly  notified  of  the  iiend- 
rnry  of  a  petition  to  eatablfsh  such  highway, 
bat  the  petition  and  notice  are  defective  in  not 
averring  to  whom  each  separate  tract  of  such 
lands  severall.v  belongs,  an  amendment  of 
snrh  petition,  so  as  to  show  the  ownership, 
will  not  constitute  a  fatal  variance  between 
such  petition  and  notice.— Id. 

Amendment  of  petition  to  establish  a  higli- 
raj*  so  as  to  show  the  ownership  of  the  differ- 
eat  tracts  of  land  to  be  affected  is  proper,  all 
the  owners  having  had  notice  of  the  proceed- 
ing.— Id. 

[j]  (Sap.  1876) 
A  petition  for  the  location  of  a  hii;hway  is 
fatally  defective  where,  instead  of  setting  out 
tlK>  full  given  names  of  the  owners  of  the  land. 
1(  ;irp!t  initials  only  of  the  Christian  names  of 
the  individual  owners,  and  the  firm  names  only 
of  the  owners  in  partnership.— Vawter  v.  Gilli- 
lud,  5.*)  Ind.  278. 

Ua    («»P.  1877) 

A  petition  to  locate  a  highway  Is  not  In- 
nfflclent,  though  it  states  that  '*the  names  of 
the  owners,  agents,  or  occupants  of  the  lands 
through  which  such  proposed  highway  would 
pass  are  as  follows,"  and  then  gives  the  nsmes 
of  various  persons,  without  specifying  in  which 
sadi  relations  any  of  snch  penons  stand  to 
any  of  the  tracts  of  land  described.— Meyers  t. 
Brown,  55  Ind.  59& 

[k]  (S.p.1877) 

Filing  a  remonf^trance  acainst  granting  a 
petition  for  the  establishment  of  a  highway, 
vitfaont  objecting  to  the  sufficiency  of  the  pe- 
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titioD,  waives  such  objection.— Sowle  t.  Coa- 
ner,  56  Ind.  276. 

[kk]    (Snp.  1877) 

A  petition  for  the  location  of  a  highway, 
and  the  reports  of  viewers  and  reviewers  lo- 
cating the  same,  describing  the  beginning  point 
thereof  as  being  "at  or  near  the  residence  of* 
a  person  named,  are  too  indefiuite  and  uncer- 
tain to  authorize  the  location  of  the  same.— De 
Long  T.  Schimmel,  58  Ind.  61. 

[1]     (Sup.  1877) 

A  petition  to  locate  a  highway  described  it 
as  commencing  at  a  point  in  a  certain  highway 
"south  of  and  adjacent  to  the  right  of  way"  of 
a  railroad  named,  running  thence  to  intersect 
and  connect  with  another  highway  described, 
"to  be  so  widened  or  turned  southerly  at  or 
near  its  terminus  as  to  make  a  safe  and  con- 
venient passage  from  one  highway  to  the  oth- 
er," and  run  through  and  affect  lands  owned 
by,  etc.  Held,  that  the  petition  did  not  describe 
the  starting  point  or  terminus  with  sufficient 
certainty. — McDonald  v.  Wilson,  59  Ind.  54. 

A  petition  to  locate  a  higbway  must  de- 
scribe it  vnth  sufficient  certainty  to  enable  a 
practical  surveyor  to  ran  it — Id. 

[U]     {Sap.  1877) 

A  petition  for  a  highway,  after  setting 
forth  the  beginning,  described  the  course  as 
follows:  "Thence  bearing  southerly  to  avoid" 
a  certain  creek,  "and  keeping  on  the  most  fa- 
vorable ground,  running  easterly  and  northerly 
in  and  through  the  land  of  a  person  named,  "100 
yards  back  to"  a  given  section  line.  Hr!d, 
that  the  description  of  the  course  was  too  un- 
certain and  indefinite.— Scraper  t.  Pipes,  51) 
Ind.  158. 

[m]    (Snp.  1879) 

A  mere  clerical  error  in  a  petition  for  the 
location  of  a  highway  was  snpplied  by  the  or- 
der of  the  county  board  establishing  the  high- 
way, and  no  objection  was  taken  to  the  peti- 
tion on  this  account.  Held,  in  a  motion  to  dis- 
miss the  case,  that  there  was  a  waiver  of  thls- 
error.— Turley  v.  Oldham,  68  Ind.  114. 

[mm]  (Snp.  1881) 

A  description  in  a  petition  to  open  a  histh- 
way,  which  gives  its  course  as  "thence  north- 
west 14  rods,  with  an  angle  of  about  10°."  is 
void  for  want  of  certainty.— Smith  v.  Weldoii, 
73  Ind.  454. 

[n]    (8pp.  1882) 

Petition  for  the  establishment  of  a  high- 
way considered,  and  held  sufficient.— Breitwei- 
ser  V.  Fuhrman,  88  Ind.  28. 

[on]   (Snp.  1882) 

The  fact  that  the  name  of  one  of  the  land- 
owners through  whose  land  the  proposed  high- 
way was  to  run  was  stated  to  be  the  "Indian- 
apolis &  Vandalia  Railroad  Co.,"  instead  of 
the  "Terre  Haute  &  Indianapolis  Railroad 
Co.,"  was  not  such  a  variance  as  could  in  any 
way  injure  or  deceive  other  owners  affected 
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by  the  road,  so  as  to  entitle  them  to  enjoin  the 
opening  of  Oie  highway.^Schmidt  t.  Wright, 
88  Ind.  S6. 

[o]  isn) 

Ab  the  change  of  a  hif^w^  requires  the 
vacation  of  a  portion  thereof,  and  the  location 
of  snch  portion  on  a  different  line,  the  vaca- 
tlon  and  location  may  be  made  in  the  same 
proceeding.— Bowers  t.  Snyder,  88  Ind.  302. 

[00]    (9np.  1883) 

Uncerteinty,  in  a  petition  for  a  highiray, 
as  to  the  names  of  owners  of  lands  affected, 
should  have  been  taken  advantage  of  hy  a  mo- 
tion to  make  more  specific;  and,  in  failure 
thereof,  it  caoQCt  be  reached  by  a  motion  In 
arrest  of  judgment.— Dillman  T.  Crooks,  91 
Ind.  158w 

[p]     (Sop.  18M) 

A  petition,  In  a  proceeding  for  the  loca- 
tion of  a  highway,  alleging  that  the  petitioners 
are  citizens  of  the  county,  but  failing  to  allege 
that  they  are  resident  freeholdera,  is  sufficient 
after  a  verdict. — Watson  v.  Crowsore,  93  led. 
220. 

A  petition  in  a  proceeding  before  the  coun- 
ty commissioners  for  the  location  of  a  road 
need  not  state  the  vidth  of  the  proposed  road. 
—Id. 

[pp]    (Sap.  1881) 

A  petition  for  the  location  or  alteration  of 
a  highway  should  show  that  the  petitioners  are 
freeholders,  and  that  six  of  them  reside  in  the 
immediate  ueighborhood  of  the  highway  pro- 
posed to  be  located  or  changed. — Conaway  v. 
Ascherman,  94  Ind.  187. 

A  petition  for  a  highway  need  not  aver 
that  the  proposed  road  will  be  of  public  util- 
ity.—Id. 

A  petition  for  a  proposed  highway  is  rea- 
sonably certain  if  the  descriptioD  is  sufficient 
to  enable  a  surveyor  to  locate  the  highway.— Id. 

[q]  (8np.  1S84) 
A  description  In  a  petition  for  locating  a 
road,  "commencing  about  80  rods  west  of  the 
northeast  comer  of  section  2,  township  18 
north,  range  10  east,  where  the  road  running 
east  from  Sprlngport  intersects  the  dirt  road 
sometimes  known  as  the  'Irvin'  or  'Bazzle' 
road;  thence  east  on  the  township  line  di- 
viding sections  2  and  35  and  1  and  36  to  the 
range  line;  thence  east  between  sections  d  and 
31  and  sections  32  and  5  to  the  road  running 
north  from  BogersTfUe  a  distance  of  about  2^ 
miles,"- is  sufficiently  definite.— Clift  T.  Brown, 
95  Ind.  53. 

Lqq]  (Sap.l8SS) 

Whether  the  petition  for  the  location  of 
a  public  way  was  properly  signed,  etc.,  is  a 
matter  on  which  the  finding  of  the  commission- 
ers Is  conclusive;  no  objection  having  been 
taken  before  them.— Forsythe  v.  Kreuter,  100 
Ind.  27. 


Cr]  (8«».U8S) 

In  a  petition  to  locate  a  highway,  a  itate- 
ment  by  the  petitioners,  followed  by  the  words 
"as  we  believe,"  was  equivalent  to  ao  iitu]ual- 
ified  assertion  by  them  that  it  was  true.— Thay- 
er r.  Burger,  100  Ind.  262. 

Err]    (Svp.  UBS) 

It  is  within  the  discretion  of  the  drmlt 
court  to  penult  amendments  being  made  to  pe- 
titions tor  the  assessmoits  of  highways,  and 
it  la  not  an  abuse  of  such  discretion  to  per^ 
mit  an  amendment  changing  in  a  sKght  degree 
the  line  In  a  proposed  higjiway  in  a  case  when 
the  change  does  not  affect  the  interests  of  any 
peraons.— Bums  t.  Simmons,  101  Ind.  557,  1 
N.  E.  72l 

[s]  Amendments  to  petitions  in  highway  eases 
will  be  allowed.— (Sup.  1885)  Bums  v.  Shu- 
mons.  101  Ind.  557,  1  N.  E.  72;  (App.  1902; 
Thrall  T.  Gosnelt,  62  N,  E.  462,  28  Ind.  App. 
174. 

[08]    (Sdp.  1S8S) 

While  the  Indiana  highway  law  requires 
that  the  petition  to  establish  a  highway  shall 
be  signed  by  freeholders,  it  does  not  require 
that  this  should  appear  upon  the  face  of  tbe 
petition.— Washington  Ice  Co.  v.  I^ay,  103  lud. 
48,  2  N.  B.  222. 

Where  it  appears  by  appellants*  mottim  to 
dismiss  an  appeal  from  the  decision  of  the 
coun^  board  in  proceedings  to  establish  t 
highway,  and  otherwise,  that  appdlauts  were 
the  owners  of  all  the  land  over  which  tbe  hl|^ 
way  passes,  and  that  they  voluntarily  appmred 
in  the  proceedings  before  the  comminioneis, 
tbe  petition  cannot  be  objected  to  because  it 
failed  to  state  the  names  of  the  landownen. 
—Id. 

[t]    (Sup.  1886) 
An  objecti<Hi  tliat  the  petititm  is  not  signed 
by  the  requisite  number  of  freeholders  caanot 
be  made  after  the  report  of  tiie  viewers  is  filed. 
-Osbom  T.  Sutton,  108  Ind.  443,  9  X.  E.  4ia 

[tt]    <Snp.  1837} 

Technical  accuracy  is  not  necessary  in  the 
description  of  a  proposed  road,  but  it  is  enough 
that  the  general  description  shall  be  such  tiist 
a  surveyor  can  with  the  assistance  of  tbe 
points  definitely  named,  trace,  and  designate 
the  proposed  route.— -Adama  v.  Harrington,  14 
N.  E.  603,  114  Ind.  66. 

Hbe  word  "about,"  where  the  context  lim- 
its and  restrains  Its  meaning,  doea  not  mate- 
rially impair  tbe  certainty  of  a  description  of 
highway. — Id. 

[U]     (Snp.  1SS8) 

In  a  petition  for  a  highway,  the  following 
description:  "Commencing  at  the  road  cross- 
ing over  the  Michigan  Central  Bailroad  known 
as  'Bendig's  Crossing,'  in  section  *  *  *; 
thence  easterly  and  aloi^  the  north  line  of  said 
railroad  to  the  intersection  of  a  road  running 
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aorth  and  soath,  and  along  the  east  side  of 

•  •  •  said  highway  to  be  forty  feet  wide, 

•  •  *  and  running  tbrongh  lands  owned  bj 

•  •  •  eufflciently  designates  the  begin- 
ning, course,  termination,  and  width  of  the  pro- 
posed tiigbwfly— McDonald  t.  Payne,  114  Ind. 
359,  16  N.  £.  795. 

[vn]   (Sup.  1888) 

A  petition  to  eatablish  a  highway  on  a 
proposed  line,  described  as  "beginning  at  the 
signboard  in  the  north  line  of  the  N.  £.  H  °^ 
section  17  In  township  1  north,  range  2  west, 
where  the  H.  road  intersects  the  F.  road;  run- 
ning thence,"  etc.,— was  sufficient,  as  a  road 
DKd  not  be  described,  with  technical  certain- 
ty,  hot-only  so  as  to  enable  a  surveyor  to  trace 
and  designate  it.— Wells  t.  Rhodes,  114  Ind. 
467.  1&  N.  E.  830. 

hi  (S«p.U»l) 
An  objection  to  an  application  to  the  coan- 
ty  commfarioDera  to  locate  and  open  a  high- 
way that  a  sufficient  nnmber  of  freeholders 
hare  not  joined  therrin  mnst  be  raised  by  re- 
moDStrance.— Bronnenbnrg  v.  (VBryant,  139 
Ind.  17,  88  N.  E.  416. 

After  the  contmencemeDt  of  proceedings 
before  county  commissioners  to  locate  and  open 
a  highway,  and  before  the  jurisdiction  of  the 
board  has  been  determined,  the  board  may  al- 
low the  petition  to  be  amended  by  adding  new 
names  thereto.— Id. 

[rvl  (8«».U91) 

TVhere  no  appeal  was  taken  from  a  final 
order  of  the  board  of  coanty  commissioners 
establishing  a  highway,  the  snfflciency  of  the 
petition  on  which  such  order  was  based,  and 
which  became  merged  therein,  will  not  be  con- 
lidered  on  appeal  from  an  order  setting  atide 
ill  proceedings  subsequent  to  the  entrj*  of  such 
ihiat  order.— Badger  t.  Merry,  139  Ind.  631,  30 
N.  E.  300. 

[w]    (Sap.  1S9T> 

A  single  petition  for  free  gravel  roads 
(Acts  1895,  p.  145,  $  2)  may  ask  for  the  estab- 
listuneot  of  several  disconnected  roads. — Board 
of  Com'rs  of  Monroe  County  v.  Harreli  -16  N.  E. 
124.  147  iDd.  500. 

Iww]  {App.l«4) 

Acts  1899,  p.  128,  c.  97,  providing  for  the 
improvement  of  highways,  requires  the  proceed- 
ing to  be  initiated  by  a  petition  to  the  coun- 
ty commissioners,  signed  by  50  freeholders, 
wliich  stiall  definitely  describe  the  beginning 
snd  tenninns  of  each  of  the  roads,  giving  the 
general  direction  of  ail  roads,  together  with 
the  estimated  distances,  and  declares  that,  if 
any  part  of  a  road  is  to  be  new,  it  shall  tie 
drntibed  with  such  definiteness  as  will  enable 
»ny  practical  land  surveyor  to  locate  it.  Held, 
tliat  such  act  contemplated  the  coostruction  of 
new  roads  as  well  as  the  improremeut  of  roads 
llieady   In  existence. — Davem   v.   Board  of 


Com'rs  of  Decatur  County,  72  N.  E.  238,  34 
Ind.  App.  44. 

[X]  (A»p.UOS} 
Under  Barns'  Ana.  St  1901,  %  6742,  aa- 
thorizing  the  county  board  to  locate,  vacate, 
or  change  ahy  highway  on  the  petition  of  12 
freeholders,  a  petition  for  a  highway  Is  suffi- 
cient to  confer  jurisdiction  of  the  subject-mat- 
ter thoogfa  it  also  contains  a  prayer  for  relief 
partially  beyond  the  power  of  the  board  to 
grant— Harris  t.  Curtis,  72  N.  K.  1102,  34 
Ind.  App.  438. 

IxxJ    <App.  1906) 

Where  the  original  petition  for  the  estat>- 
lishment  of  a  highway  did  not  contain  the 
names  of  the  owners  of  the  land  through  which 
the  proposed  highway  would  pass,  the  coramis- 
sioners'  court  properly  permitted  it  to  be 
amended  so  as  to  cure  such  defect— Sisson  r. 
Garithers,  72  N.  E.  267,  73  N.  £.  924,  35  Ind. 
App.  161. 

Where  a  petition  for  the  establishment  of 
a  highway  described  the  route  as  cranmendng 
at  the  southraat  comer  of  the  southeast  quar- 
ter of  section  32.  etc.,  the  starting  pofait  was 
defined  with  sufficient  certainty.— Id. 

ly]    (Snp.  1908) 

Under  Acta  1905.  p.  527,  c.  167,  S  21,  re- 
quiring a  petition  for  the  location  of  a  public 
highway  extending  into  two  or  more  counties 
to  be  signed  by  24  freeholders,  the  fact  that 
many  of  the  signers  of  such  petition  signed 
their  Christian  names  by  the  initials  does  not 
warrant  the  dismissal  of  the  petition,  but  mere- 
ly entitles  defendants  upon  proper  motion  to 
have  the  full  Christiao  and  surname  of  each 
petitioner  entered  of  record. — Cooper  v.  Har- 
mon, 170  Ind.  113.  S3  N.  E.  704. 

In  a  petition  to  locate  a  highway  under 
Acts  1905,  p.  527.  c.  167.  {  21,  it  is  not  nec- 
essary to  allege  that  the  proposed  highway  will 
be  of  public  utility,  nor  that  the  cost  thereof 
will  be  less  than  the  benefits,  since  it  is  the 
duty  of  the  board  of  coanty  commissioners  to 
appoint  viewers,  if  the  jurisdictional  facta  ex- 
ist, and  thereafter  the  matters  suggested  are 
to  he  considered. — Id. 

[JTl    (Snp.  130S) 

Bums'  Ann.  St.  1908,  }  7712  (Acts  1907, 
p.  137,  c.  90,  S  1),  amending  Arts  1905,  p.  551. 
e.  167.  §  63.  and  Acts  1905,  pp.  551-501,  c. 
167,  64-83,  providing  for  the  improvement 
of  any  highway  upon  petition  of  50  or  more 
freehold  voters  of  any  township  which  includes 
an  incorporated  town  of  less  than  ^^0,000  pop- 
ulation, or  upon  petition  of  the  majority  of 
freehold  voters  in  townships  containing  not 
over  100  voters,  and  Burns'  Ann.  St  3908,  $ 
7713  (Bums'  Ann.  St.  Supp.  1905,  §  679!>; 
Acts  1905,  p.  551,  c.  107,  S  64),  requiring  such 
petition  to  set  out  the  beginning,  course,  and 
terminus  of  the  hiKhway,  toRether  with  a  rec- 
ommendation as  to  its  width  and  of  the  charac- 
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ter  of  the  improvemeot,  do  not  rniuire  the  pe- 
tition to  all?i;e  that  it  is  Riftned  by  50  or  more 
fnHthold  voters  of  a  township  and  wbPther  the 
township  includes  nn  iiu'orpornted  lown  of  less 
than  30,000  inhaliitants,  or  that  the  petition- 
ers nrt-  a  majority  of  the  freehold  voters  and 
tliat  there  are  less  than  300  freehold  voter* 
therein;  the  only  provision  as  to  the  allega- 
tions refliiireil  beins  section  771^1.  which  refers 
only  to  Ihe  defierii)ti»n  of  the  highways  to  be 
improved.— Hall  v.  McDonald,  ITl  Ind.  0,  So 
X.  M.  707. 

liiirns'  Ann.  St.  lOOS.  5  7713  (Burns'  Ann. 
St.  Snpp.  inori,  §  (17!M)).  reipiirrs  the  petition 
for  highway  improvements  to  set  ont  the  be- 
f^inniii;;  and  teriiiiDus  and  a  general  description 
of  the  hi;;hway,  with  a  recouiiiiendation  of  its 
width  and  of  the  character  of  improvements 
to  Lie  made.  Acts  190r»,  p.  5ri2,  c.  I(i7,  §  tW, 
reijuire  tiio  engineer  and  viewers  appointed  in 
Iii;;h\vay  improvonioiit  proceedings  to  delevniine 
and  report  the  width  of  each  highway  to  be 
improved.  The  petition  recommended  the  high- 
wjiys  to  be  improved  to  the  width  as  now  es- 
tablislieil,  and  described  some  of  them  ns  run- 
ning in  a  northeasterly  and  southwesterly  di- 
rection, and  also  described  them  by  lixed  nmn- 
uments.  IleliJ,  that  the  recommendntion  as  to 
the  widtli  of  the  highways  was  sufficient  on 
demiirier,  since  their  width  could  be  ascer- 
tained from  the  highways  or  from  the  public 
recoi-ds,  and  the  description  of  the  highways 
was  suBlciently  certain;  the  remedy,  if  any, 
being  a  motion  to  make  more  deliinte. — Id. 

(zl     (Apu.  IJMIS) 

A  petition  for  a  highway  described  it  as 
located  in  Davis  township,  Starke  county,  Ind., 
to  be  40  feet  wide,  and  to  begin  at  the  north- 
east corner  of  section  30,  iu  township  ■■!4.  range 
2  west,  to  extend  north  along  the  section  line 
between  sections  10  and  20,  in  such  township 
and  range,  and  terminate  at  the  northeast  cor- 
ner of  section  10,  being  of  the  total  lenjctb  of 
a  mile.  Held  that,  as  a  surveyor,  with  the  as- 
sistance of  the  points  definitely  named,  would 
be  able  to  trace  the  i>ropo3ed  route,  the  de- 
scription was  sufliciontly  definite. — I'nncher  v; 
Cortln.  41  Ind.  App.  4S0,  84  X.  K.  AM. 

A  description  In  a  highway  petition  is  suf- 
Ticieiit  when  a  ntin-pyor  can,  by  the  aid  there- 
of, lay  out  and  deaigiiate  the  proposed  high- 
way.— Id. 

Ut\    (Snp.  1909) 

While  imder  Bums*  Ann.  St.  1008.  S  7049, 
Ihe  petition  for  the  location  of  a  highway  must 
Ik>  ttigued  by  12  freeholders  of  the  county,  ti 
of  whom  reside  in  the  immediate  neighborbood 
of  the  highway  proposed  to  be  loeated,  as  re- 
quired by  said  section,  it  is  not  necessary  to 
the  sufficiency  of  the  ]>etition  that  such  facts 
be  alleged  therein.— JGtna  Life  Ins.  Co.  t. 
Jonea.  89  N.  E.  871. 

The  petition  for  the  location  of  a  highway 
need  only  describe   the  line  of  the  pro|H>sed 


highway  with  reasonable  certainty,  and  i 
a  surveyor  raay  locate  it.— Id. 

Where  tlie  petition  does  not  show  i 
does  not  contain  the  names  of  all  the  a 
occupants,  or  agents  of  the  lands  through 
the  projiosed  highway  passes,  it  is  not 
ticient  for  failing  to  show  that  the  i 
named  are  all  the  owners,  etc. — Id. 

The  circuit  court  may  properly  perr 
amendment  of  the  petition  in  highway 
ponding  an  appeal,  even  to  the  changing 
route  or  as  to  jurisdictional  matter;  and 
the  amendment  of  the  itetition  for  the  I< 
of  a  new  highway,  and  the  vacation  of 
highway,  bo  as  to  more  definitely  descril 
part  of  the  highway  sought  to  be  vacate 
projier,— Id. 

I'OK  C.XSK.S  FROM  OTIIKR  STATES. 

See  2.-)  Cf,.\t.  Dig.  High.  {{  47-50. 
See,  also,  30  Cyc.  p.  1380. 

S30.  Motlee. 

Of  proceedings  of  commlssiouers  or  t 

see  post,  {  38. 
Of  proceedings  to  ascertain  and  enter  of 

unrecorded  lilghways,  see  ante.  I  15. 
Waiver  of  notice  by  appearance,  see  post 

[a]  A  notice  of  an  application,  nndei 
1S40.  p.  ICS,  i  11.  for  the  locatiim  of  f 
way,  need  not  be  signed  by  more  than 
the  petitioners.— (Sup.  ISTki)  Milbolliu  v. 
aR.  7  Ind.  105;  (185G)  Donahey  v.  T 
8  Ind.  2Tm. 

Since  Rev.  St.  1843,  p.  188,  8  52, 
the  county  auditor  power  to  adminisi 
oaths  ne<'essary  for  the  performance  of  I 
ties  of  his  office,  and  since,  by  virtue  of 
fice.  he  is  clerk  of  the  board  of  commisi 
of  highways,  the  proof  of  putting  up  t 
tices  of  an  intended  application,  and  tb 
petition  was  signed  by  the  requisite  r 
of  freeholders,  might  be  made  on  oath  i 
istered  by  the  county  auditor. — Id. 

[b]  (Snp.  186C) 

A  county  board  cannot  take  jurisdici 
an  application  for  the  location  of  a  hij 
unless  it  ap|>ear  that  notice  of  the  appl 
has  been  given,  that  12  freeholders  of  th( 
ty  have  signed  the  petition,  and  that 
the  petitioners  are  of  the  immediate  nei 
hood  of  Ihe  road.— Uttle  t.  Thompson,  ^ 
146. 

[c]  (Sap.  186S} 

Xotice  of  a  petition  for  the  locatio: 
highway  need  not  be  signed  by  any 
Wright  T.  Wells,  29  Ind.  3M. 

Upon  a  petition  for  the  location  of  ) 
way,  the  sufficiency  of  the  proof  of  thi 
ing  of  the  notice  of  the  petition  is  a  ji 
tional  fact,  which  must  be  determined 
board  of  conimissionets  before  the  appoli 
of  viewers. — Id. 
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Id]  (Sap.  ISSO) 
The  legislature  has  the  power  to  prescribe 
what  shall  be  reasonable  notice  of  the  i)endeD- 
rj-  of  a  petition  for  the  opening  of  a  hishway, 
and  n-hetber  it  may  be  given  to  tlie  owner  or 
to  the  occupant  of  laud.— Porter  t.  Stoat,  73 
Ind.  3. 

I«]     (Sop.  1882) 

The  fact  that  one  of  the  county  conimis- 
iioners  posted  the  notice  of  the  petition  for 
hipliway  does  not  affect  the  validity  of  the  or- 
der e&tablishins;  the  road. — Schmidt  t.  W'riglit, 
88  Ind.  56. 

The  niarriaee  and  snbsequent  change  of 
name  of  one  of  tlie  owners  of  tbe  land  through 
Thich  the  proposed  road  would  ran  did  not  re- 
quire a  new  and  additional  notice  to  her  in 
order  to  give  the  court  jurisdiction  as  to  her. 
-Id. 

in    (Sap.  1892) 
A  valid  highway  cannot  be  established 
without  notice  to  the  landowner  affected,  or 
his  agent  or  occupant. — Ryder  t.  Horsting,  29 
N.  E.  otn,  130  Ind.  104,  16  L.  B.  A.  186. 

tfl    (Sap.  1S92) 

Under  Her.  St.  1881,  5  5015,  juriKdiction 
of  the  parties  in  proooediiiRs  to  establifh  a 
highway  oatside  the  limits  of  a  municipal  cor- 
poration is  obtained  by  posting  notices  as  pre- 
scribed by  such  section.— Chicago  &  A.  K.  Co, 
T.  Sutton,  30  N.  E.  201.  130  Ind.  405. 

[b]  (Snp.  1902) 
An  objection  to  the  form  of  notice  of  prc- 
ientment  of  a  petition  for  the  coo»tructiou  of 
a  road  cannot  be  raised  after  the  l>oard  has 
taken  action  on  such  petition. — (Jiftord  T.  Ba- 
ker. «2  N.  E.  COO,  158  Ind.  33p. 

Notice  of  tlie  presentation  of  a  petition  to 
coBslmct  a  road,  stating  that  the  petition 
vonM  be  presented  on  the  first  day  of  the  next 
tenn  of  the  board  of  commissioners,  "which 
will  be  held  on  the  first  day  of  May,"  is  not 
deTectire  because  such  term  in  fact  commenc- 
ed oa  the  "first  Monday"  in  May,  all  persons 
lieing  chanifed  with  notice  of  the  statutory  re- 
lairement  (Bnras*  Rev.  St.  1901,  {  7821).  that 
mch  board  shall  meet  on  the  first  Monday  of 
nch  month. — Id. 

m  <APP.19A2)  . 
Where  a  petition  for  the  location  of  a 
Ujchway  was  filed  after  doe  notice,  as  required 
by  Rums'  Iter.  St.  1001,  |  0T42  <Homer'8  Rev. 
St.  1901.  I  5015),  providing  for  the  notice  to 
be  given  in  such  cases,  and  subsequently  an 
amended  petition  was  filed  changing  the  length 
ttf  the  proposed  highway  from  2%  to  1%  mile^ 
bnt  no  new  notice  waa  given,  the  board  of  com- 
miMioners  had  no  Jarisdiction  to  determine 
the  matters  set  forth  in  such  amended  petition, 
tiare,  in  effect,  it  amounted  to  a  new  prooeed- 
ii«.-Thrali  v.  Goenell,  62  N.  E.  4C2,  28  Ind. 
A(.p.  174. 


Fob  Cases  from  Otiieb  States. 

See  25  Cent.  Dig.  High.  gS  fiO-70;  10 
Cent.  Dig.  Clerks  of  C.  1  95. 

131.  Appuurmmie  mmd  npreseatatlaB  liy 
Attorney. 

[a]  (Map.  1856) 

One  who  appears  in  an  application  to  a 
board  of  commissioners  for  the  location  of  a 
highway,  and  remonstrates,  and  has  ^sessors 
aptiointed  on  bis  own  motion,  cannot  object 
to  want  of  notice  of  the  application.— Milhot- 
liu  r.  Thomas,  7  Ind.  105;  (1850)  Donahey  v. 
Thom.is,  8  Ind.  253. 

[b]  {Sap.  1862) 

The  notice  required  on  an  application  for 
the  location  of  a  highway  will  be  deemed  ad- 
mitted Or  waived,  on  appeal,  where  the  ob- 
jectors appeared,  made  objections,  had  review- 
ers appointed,  and  took  other  proceedings.— 
Daggy  V.  Coats,  19  Ind.  239. 

[c]  (Sup.  1S7S) 

Where,  on  a  petition  for  a  highway,  a 
remonstrant  over  whose  laud  the  proposed  road 
would  pass  appeared  in  the  commissioners' 
court  and  filed  hia  claim  for  damages,  without 
objecting  to  the  insufficiency  of  the  notice  giv- 
en, objection  waa  thereby  waived.- Fiaher  v. 
Ilobbs,  42  Ind.  276. 

[d]  (Sap.  1878) 

In  a  proceeding  to  ascertain  and  record 
a  higbwny.  nnder  the  provisions  of  Rev.  St. 
i  45,  appearance  of  the  parties  without  notice 
cures  the  defect  of  want  of  notice.— Vandever 
V.  <;arshwiler.  63  Ind.  185. 

[e]  (Sap.  1887) 

A  judgment  in  favor  of  the  petitioners  in 
a  proceeding  under  Rev.  St.  1S81,  S  ."»03."»,  "to 
ascertain,  describe,  and  enter  of  record''  a  |)ul>- 
lie  highnay,  will  not  be  reversed  for  failure 
of  the  petition  to  state  the  names  of  all  tlie 
ownci-s,  agents,  aud  occupants  of  the  laiidi* 
through  wliirh  the  highway  parses,  where  all 
of  such  imrties  ajiiienred  without  objecting  to 
the  want  of  notice.— Orton  v.  Tildcu,  110  Ind. 
131,  10  N.  E.  03a 

For  Cases  from  Otiiku  Statks. 
See  25  Cent.  Dio.  High.  §  70. 

f  32.  Remonstrances  or  answora  to  peti- 
tion. 

[a]    (Sup.  I8ti5) 

It  is  not  neresaary  under  our  statute  (hat 
the  persons  remonstrating  against  the  locution, 
vacation,  or  change  of  a  highway  should  re- 
side immp<liately  on  the  line  of  the  highway  to 
be  located,  vacated,  or  changed,  but  it  is 
enough  if  they  reside  in  the  vicinity,  or  with- 
in such  reasonable  distance  thereof  that  they 
would  t>e  affected  thereby  in  their  conTenienc<> 
of  travel,  or  otherwise.— Wilson  v.  Wbitsdl, 
24  lud.  30a 
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[b]  (Sup.  1865) 

When  a  persoa,  not  a  party  to  the  original 
remonstraDce  against  a  proposed  highway,  is 
permitted  in  the  circuit  court  to  become  a  par- 
ty, he  occupies  the  same  rejation  to  the  pro- 
ceedings as  the  original  remonstrants.— Smith 
r.  Alexander,  24  Ind.  454. 

[c]  (S«p.  1866) 

In  proceedings  on  a  petition  for  a  high- 
way, it  is  not  proper  to  Sle  an  answer  or  a 
demurrer  thereto.  Such  pleadings  should  be 
striclien  from  the  files.— Logan  v.  Kieer,  25 
Ind.  303. 

m  (S11P.1S70) 

In  a  proceeding  to  lay  out  and  establish 
a  highway,  a  person  filed  with  the  board  of 
county  commissiouers  two  rpraonstrauces, — the 
first  relying  on  the  ground  that  the  proposed 
highway  was  not  of  public  utility;  the  second, 
on  the  ground  that  it  ran  through  his  Inclosed 
land,  damaging  him  to  the  extent  of  a  certain 
Slim  specified,  and  asking  the  appointment 
of  reviewers  to  assess  his  damages.  Held,  that 
the  remonstrances  raised  do  objection  to  the 
proposed  highway  on  the  ground  that  It  ran 
through  th«  remonstiator's  incloaure  of  one- 
year  standing  without  his  consent,  and  that  a 
good  way  coald  otherwise  be  had;  and  such 
objection  was  tliereby  impliedly  waived.— Cum- 
mins V.  Shields,  34  Ind.  154. 

[el     (Sap.  13T3) 

Where,  on  petition  for  a  highway,  a  re- 
monstrant over  whose  lands  it  would  pass  ap- 
peared in  the  commissioners'  court  and  filed 
his  claim  for  damages,  without  objecting  to 
the  utility  of  the  road,  the  objection  was  there- 
by waived.- I-lsher  v.  Hobbs,  42  Ind.  276. 

[f]     (Sup.  ISSO) 

Persons  may  remonstrate  on  the  ground 
of  the  inutility  of  the  proposed  highway,  and 
also  claim  damages  in  the  same  remonstrance. 
—Peed  T.  Brenneman,  "2  Ind.  288. 

[Bl  (Sap.  18S0) 
The  right  to  remonstrate  against  the  util- 
ity of  a  highway  sought  to  be  established  is 
not  waived  by  first  remonstrating  on  account 
of  the  damages  that  will  be  sustained  by  the 
remonstrating  landowner. — Schmied  T.  Keeney, 
72  Ind.  300. 

[b]   (Sap.  1881) 

Any  person  through  whose  land  a  propos- 
ed bigliway  will  pass  may  in  oposition  thei'oto 
show  that  the  statute  has  not  been  complied 
with  in  reference  to  some  part  of  the  road, 
whether  he  owns  the  land  over  which  that  par- 
ticular part  of  the  road  will  run  or  not. — Smith 
V.  Weldon,  73  Ind.  454. 

[I]  (Sap.IS84) 
In  a  proceeding  for  the  establishment  of  a 
higlinny.  a  plea  in  abatement  setting  up  that 
one  of  the  signers  of  the  petition  was  induced 
to  sign  it  by  a  promise  of  other  signerB  that 
thoy  n-ould  build  a  certnin  fence  for  such  signer 


was  bad,  where  it  appeared  that  the 
was  signed  by  33  persons,  and  such 
not  show  that  any  of  the  parties  to  th 
ment  -therein  set  forth  possessed  an] 
qualifications  of  proper  petitioners  rcq 
the  statute.— Denny  r.  Bush,  95  Ind.  31 

In  a  proceeding  for  the  establisbm 
highway,  a  lemonstrance  by  a  lendoww 
ing  damages  was  improperly  dismissed 
was  filed  before  the  final  action  of  thi 
board,  though  It  was  not  presented  u 
fourth  term  after  the  filing  of  the  ori{ 
tition.— Id. 

m  (Sap.  1886) 
A  remonstrance  alleging  that  t  ] 
road  is  located  for  a  certain  distance 
previously  appropriated  for  a  public  di 
not  averring  that  the  ditch  will  be  in 
with  1^  the  construction  of  the  load.  It 
cient.  as  Rev.  St  1881,  |  5005,  confen 
board  authority  to  make  all  necessair  a 
er  changes  in  the  line  of  the  proposed 
Osborn  v.  Sutton,  0  N.  E.  410,  108  Ind 

[k]    (Sap.  ISSS) 

Under  Rev.  St.  1881,  S  B023,  confii 
right  to  object  to  the  location  of  a  hiKi 
useless  to  resident  freeholders  of  tbe  a 
remonstrance  must  show  on  its  face 
signers  are  such  resident  freeholders 
V.  Rhodes,  114  Ind.  467.  16  N.  E.  830. 

Ad  averment  in  a  remonstrance  < 
proposed  highn-ay  would  not  be  of  "i 
public  utility"  is  a  negative  preiniant, 
equivalent  to  an  admission  that  It  wOu 
public  utility. — Id. 

Where  a  remonstrance,  alleging 
public  utility,  was  rejected  by  the 
sioners  and  circuit  court  as  to  that  a) 
as  not  showing  that  the  remonstran 
resident  freeholders,  the  court  does  no 
refusing  to  allow  the  remonstrance  to  tw 
ed  in  that  respect;  there  being  no  reas 
the  amendment  should  not  have  been  : 
the  commissioners'  court,  and  no  sbo' 
to  what  actually  occurred  there.— Id. 

[II    (Sap,  1891) 

In  a  proceeding  for  the  estabUshm 
highway,  a  person,  who  was  not  a  i 
tbe  proceeding,  appeared  before  the  t 
commissioners,  and  filed  a  "plea  in  abai 
alleging  that  less  than  six  persons,  sigi 
petition  for  tbe  highway,  resided  in  th 
borbood  thereof.  Tbe  board  struck 
plea,  on  tbe  ground  that  the  contestant 
it  was  not  a  party  to  the  proceeding! 
that,  if  contestant  bad  a  right  to  con 
Jarlsdictloa  of  the  board,  he  had  thi 
without  filing  any  plea  whatever,  and 
same  was  property  stricken  out— Irwli 
muth,  129  Ind.  340,  28  N.  Bl  702. 

[m]    (Snp.  18M) 

A  remonstrance  filed  In  proceedin: 
cntc  and  open  a  highway  is  in  the  natu 
answer  to  the  petition.  Hnd  raises  an 
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led  (tf  before  the  county  board  and  on 
If  the  elrenlt  coart.— BronnenbuTK  t. 
t.  38  N.  E.  41S,  1S&  Ind.  17. 

iVV  1898) 

D  a  trial  before  a  board  of  county  coni- 
rs  of  a  remoDstraDce  for  damages  on 
ion  of  a  highway,  the  petitioners  make 
•tion  to  the  sufficiency  of  the  renion- 
aod  also  fail  to  do  so  on  an  appeal  of 
to  the  cfrcnit  conrt,  they  waive  all  oh- 
to  the  remonstrance  in  that  it  did  not 
ecific  damage,  and  evidence  of  specific 
s  admissible.— Lake  Erie  &  W.  R.  CO. 
,  48  N.  EL  1042,  19  Ind.  App.  8. 

1M») 

er  Burns'  Ann.  St.  1908,  §  7r»r>7,  au- 
the  filing  by  any  freeholder  of  and  re- 
the  county  of  a  remonstrance  against 
ed  highway  as  not  being  of  public  util- 
ireign  corporation,  not  being  a  free- 
f  and  residing  in  the  county,  had  no 
lie  a  remonstrance  raising  the  question 
utility.— iGtna  Life  Ids.  Co.  t.  Jones, 
.  871. 

iES  FROU  Otder  .States, 

25  Cent.  Dig.  High.  H  71-76. 

>iidnct  of  proMedlaca  on  appllcft- 
Uon  In  seneral. 

ap.  1886) 

ighway  cases  where  parties  appear  and 
ate  they  will  be  confined  to  the  grounds 
tion  stated  in  their  remonstrance.— 
T.  State,  104  Ind.  510,  3  X.  K.  803. 

board  of  county  commiBsioners  has 
r  to  act  in  all  matters  i>ertainlng  to 
blishment  and  construction  of  county 

a  special  session  convened  upon  oral 
rom  the  county  auditor.— <Sup.  1888) 

Fleming.  114  Ind.  560.  10  N.  E.  487; 
oesnitz  v.  Seelinger,  127  Ind.  422,  ^ 
m,  20  N.  E.  887. 

■V.  18M) 

the  trial  of  proceedings  to  establish  a 
highway  commencing  at  the  bank  of  a 
lestiona  as  to  the  title  to  the  bed  of 
are  not  Involved. — Moore  t.  Ange,  125 
,  25  N.  El  816. 

■  p.  1891) 

proceedings  of  the  board  of  commis- 
o  lay  and  establish  a  public  higliway 
e  made  an  adversary  one,  save  as  the 
of  the  sufficiency  of  the  petilion  is  in- 
r  aa  to  questions  of  public  utility  and 
snstained  by  those  over  whose  land  the 
may  he  established.— Irwin  v.  Armatb, 
,  702,  129  Ind.  340. 

np.  1902) 

er  the  statute  providing  that  the  re- 
viewers appointed  in  pursuance  of  a 
to  construct  a  road  shall  be  prima 
dence  of  the  facts  therein  contained. 


the  burden  of  proof  is  upon  parties  objecting 
to  the  coDstniction  of  such  road  to  establish 
the  fiicts  stated  in  their  remonstrance,  and 
hence  remonstrants  are  properly  required  to 
open  and  dose  the  proceedings.— Qiffoid  T.  Ba- 
ker, 02  N.  B.  C90,  158  Ind,  339. 

Where  two  petitions  for  the  construction 
of  a  road  were  presented  to  a  board  of  county 
commisaioners  at  the  same  time,  they  were 
properly  treated  aa  one  petition.— Id. 

Fob  Cases  fbou  Otiiek  States, 

See  25  Cent.  Dig.  High.  JS  77-81, 

S  34.  Dismissal  of  prooeedinc** 

Petition  to  ascertain  and  enter  of  record  un- 
recorded highway,  see  ante,  S  15. 

ta]  (8«».1880) 
Where  the  evidence  shows  that  the  names 
of  all  the  owners,  occupants,  or  agents  of  the 
land  through  which  the  road  would  pass  are 
not  set  forth  in  the  petition,  it  is  a  matter 
of  defense,  and  a  cause  for  dlBmissal.— Scbmied 
V.  Keeney,  72  Ind.  300. 

[b]    <8np.  1886} 

A  delay  on  the  part  of  the  committee  to 
assess  benefits  In  making  a  report  is  not  a 
cause  for  dismissing  the  proceedinjcs. — Osbom  v. 
Sutton,  106  Ind.  443,  9  N.  E.  410. 

[o]    {App.  1905) 

A  motion  to  dismiss  a  petition  to  locate 
and  change  a  highway  on  tlie  ground  that  it 
does  not  ask  for  a  cfaan^e  In  an  existing  liiKh- 
way,  but  seeks  to  establish  a  new  highway  and 
vacate  a  different  one,  which  Is  not  supported 
by  any  evidence,  should  be  overruled. — Hariia 
V.  Curtis,  72  N.  E.  1102,  34  Ind.  App.  438. 

In  proceedipgs  for  the  establishment  of  a 
public  highway,  where  the  want  of  jurisdiction 
does  not  appear  on  the  face  of  the  petition,  a 
motion  to  dismlsa  must  be  supported  by:  facts 
showing  such  want. — Id. 

For  Cases  pbom  Otheb  States, 
See  25  Cent.  Dig.  High.  |  80. 

8  36.  Covmluioaeri  or  viewera. 

Fob  Cases  fbou  OmEB  States, 

See  25  Cent.  Dig.  High.  SS  82-131. 

S  37t  —  Appolntmext  and  qnalUea- 

tions. 

U]     (S»p.  1854) 

Under  the  highway  act  of  liS49,  a  peti- 
tioner for  a  road  cannot  act  as  a  viewer.-^ 
Epier  V.  Niman,  5  Ind.  430. 

The  establishment  of  a  road  under  the 
order  of  the  commisaioners  is  void  If  oae  of 
the   petitioners  therefor  was   appointed  and 

acted  as  viewer.— Id. 

In  a  suit  for  obstructing  a  road,  an  ob- 
jection that  one  of  the  viewers  was  a  petitioner 
for  the  laying  out  of  the  road  was  fatal. — Id. 
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[b]    (Sup.  1S59) 

Persons  who  own  lanil  along  a  proposed 
Iiiffliwny  are  not  coniitctmit  viewers,  and  their 
report  is  a  nullity. — Daggy  t.  Green,  12  Ind. 
303. 

[C]    (Sap.  ISTB) 

Id  the  alisenre  of  any  statutory  require- 
ment therefor,  it  is  not  ne<-PB»ary  tiiat  the  oath 
talcen  by  the  Tiewers  appointed  hy  the  board  of 
(vmioi!isionors  in  proceedings  to  lay  out  and  es- 
tablish n  highway  should  be  suhReribed  by 
them.— Hays  v.  Tarrish,  52  Ind.  132. 

[dl    (.Suit.  1882) 

Failure  to  object,  either  before  the  boflrd 
or  in  the  circuit  court,  that  viewers  or  re- 
viewers were  not  properly  sworn,  will  not  con- 
stitute a  waiver  of  olijeel  ion. —Brown  v.  Stew- 
art, m  Ind.  377. 

[el     (Sup.  issti) 

Objections  to  the  conipeteucy  of  the  com- 
mittee must  he  made  within  a  reasonable  time 
after  the  committee  is  appointed.— Osborn  v. 
Sutton.  lOS  Ind.  443.  9  N.  R  410. 

Tt  Is  within  the  power  of  the  l>oard  of 
county  cODimis-sioners  to  appoint  a  member  of 
the  committee  to  take  the  place  of  one  of  the 
ori^nal  members,  rendered  incapable  of  serving 
on  account  of  physical  infirmities. — Id. 

[f]     (Sap.  IS02) 

Rev.  St.  §§  ri(»92,  5093,  relative  to  roads, 
provide  that  there  shall  be  appointed  "ihree 
disinterested  freeholders  of  the  county  as  view- 
ers, and  a  competent  surveyor  or  ennineer."  to 
lay  out  the  road.  The  viewers  and  enj;ineer, 
after  takinp  an  oath  "to  diwliarge  their  duties 
respectively."  shall  "assess  and  determine  the 
damages  su.staine<l"  by  the  owners  of  prop- 
erty through  wliich  the  road  extends,  provided 
"such  viewers  shall  not  he  required  to  ass'-ss 
damages,"  except  in  certain  casfs.  Set-iiou 
reQuires  the  viewers  and  engineer  to  make 
"a  report,"  and  provides  that,  where  the  lands 
are  liable  to  be  assessed  for  two  or  more  roads, 
"the  viewers"  shall  take  into  consideration 
that  fact  in  as-sessing.  Uetil,  that  an  engineer 
is  not  ineligible  because  he  or  his  brother-in- 
law  owned  real  estate  within  the  limits  assess- 
able for  the  conslrnction  of  the  road  laid  out. 
the  viewers  alone  being  empowered  to  make 
the  assessments,  and  his  duty  being  simply  to 
aid  the  viewers  in  the  location  of  the  work, 
and  in  making  estimates  of  cost,  etc.— Thomp- 
son V.  Goldthwait,  132  Ind.  20,  31  N.  E.  451. 

Fob  Cases  from  Otber  States, 

See  25  Cent.  Dig.  High.  SS  S2-«9,  91,  02. 

S  88.    Notice  of  proceedinsi. 

Notice  of  application  for  establishment  of  high- 
way, see  ante,  I  30. 

M  (Sap.l883> 
Under  Act  March  3,  1877  (Rev.  St  1881,  | 
3002)  §  2,  relating  to  the  constrnction  of  roads, 
providing  that  the  county  auditor  shall  notify 


the  viewers  and  sun-eyor  of  the  time  ar 
of  their  meeting  to  make  the  view,  an 
also  give  notice  by  publication  in  a  nei 
printed  in  the  county  for  three  con: 
weeks  next  prior  to  the  meeting,  notice  g 
publication  in  a  newspaper  printed 
county  for  three  consecutive  weeks  is  si 
though  the  three  weeks  were  not  next 
the  meeting,  where  it  appears  that  a  ft 
intervened  between  the  close  of  the  third 
publication  and  the  day  of  tlie  meeting.— 
V,  Board  of  Com'rg  of  Carroll  County,  Si 

[b]   [Sup.  mi) 

In  a  proceeding  under  Rev.  St. 
0S55  (Rev.  St.  1881.  §  5001)  et  seq.,  pi 
for  laying  out  and  improving  roads,  a  mc 
of  land  to  be  assessed  is  not  entitled  to  i 
notice,  as  the  notice  by  publication  of  tl 
ers*  meeting,  required  by  section  0850, 
cient.— Murphy  V.  Beard,  138  Ind.  500 
K.  33. 

Fob  Cases  fkom  Otheb  States. 
See  25  Cent.  Dio.  High.  j^S  9;J-97 

§  39.           Aoti  and  proeeedlncs  i 

ermL 

[a]  (Sap.  1875) 

The  view  and  report,  in  proceeding 
out  and  establish  a  highway,  are  not  i 
insufficient  by  the  fact  that  only  two  * 
v'iewers  appointed  by  the  board  of  ' 
stoners  took  the  reqnired  oath  and  ac 
made  the  report,— Hays  t.  Farriah,  52  I 

[b]  (Sap.  1885) 

The  statute  regulating  the  estabi 
of  free  gravel  roods  imperatively  requ 
tice  of  the  time  appointed  for  the  me 
the  viewers,  and  the  notice  so  provide* 
the  first  one  required  to  be  giveu,  Ht 
the  viewers  cannot  legally  meet  and 
business  at  a  time  different  from  that 
In  the  notice;  and,  if  there  is  no  meet 
snant  to  the  notice,  the  proceedings  a 
and  BD  injnnction  may  issue  to  resti 
collection  of  a  special  tax  levied  in  ait 
road  by  virtue  of  such  proceedings.—! 
Hoanl  of  Coni'rs  of  Tipton  County,  1 
57.-..  3  N.  E.  20.3. 

Ic]    (Snp.  18W) 

A  report  made  by  two  out  of  three 
ers  is  sufflcient.— Bronnenburg  t.  O'Bry 
Ind.  17,  38  N.  E.  410. 

Fob  Cases  frou  Other  States, 
See  25  Cent.  Dig.  High.  H  98-1 
106. 

§40.    View. 

M     (Aw.  IBM) 

Bams*  ReT.  St.  1901,  |  6742.  rel 
the  establishment  of  highways,  pror 
the  filing  of  a  petition  and  girlng  ol 
and  regnires  the  board  of  «»iiiiilari( 
"app<^at  three  penon«  to  view  mch  hi 
Section  074S  makes  it  the  duty  of  the 
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s  precept  to  the  sheriff  ooinmandiog  j 
wdty  the  viewers  of  the  time  of  their 
and  "such  viewers  at  audi  time"  shall 
to  view  the  highway.    The  report  of 
duly  appointed  showed  that  they  did 
nntil  several  days  subsequent  to  that 
in  the  commissioners'  order.  Held, 
r  report  was  not  void,  as  the  conimls- 
lad  no  authority  to  name  the  day  on 
ley  11  ere   to  moet.  and  section  074.1 
the  auditor  to  issue  the  pweept  as  to 
directory,  and  not  mnndntnry. — S  h  -i!- 
Buhner,  70  N.  E.  300,  32  lad.  App. 

lES  FROM  OtIIRK  StATKS. 

25  Cent.  Dig.  Hifch.  i  104. 

—  Report  and  proeeadimga  tli«r«- 
on. 

idence  to  show  acceptance  of  report. 

IDENt'E,   S  417. 
Up.  1S6G) 

reiwrt  of  viewers  appointed  to  lay 
Rhway  reported  in  favor  of  its  atilit)-. 
thry  had  laid  out  the  road  commencing 
uarter  post  between  certain  sections. 
ling  through  the  lands  of  A.  and  II. 
larter  post  between  two  certain  other 
thereto,  tenninating  at  the  intersection 
Dad  to  C.    Held,  that  the  course  and 

of  the  biehway  were  atifflciently  stnt* 
smin  V.  Forrest.  27  Ind.  2:i:i. 

1870) 

,  proceeding  before  the  board  of  countj 
onera  to  locate  a  public  liijihwny,  the 

the  first  viewers  nppoiuted  is  inwuffl- 
it  does  not  show  thnt  they  have  laid 
nnrked  the  highway,  and,  when  it  runs 
•  line  dividing  the  lands  of  different 
rs.  that  they  have  so  luid  it  out  that 
ioiuing  owner  shall  give  hnlf  of  the 
id  second  viewers,  appointed  upon  re- 
ce  being  made,  have  no  authority  to 

and  mark  the  highway.— Hughes  v, 
H  Ind.  33T. 

up.  1877) 

report  of  viewers  locatlns  a  proposed 
should  prescribe  its  width. — De  Long 
mel,  58  Ind.  04. 

up.  1880) 

■re  one  of  the  remonstrants  claimed 
in  case  the  proposed  road  should  be 
hI,  and  the  viewers  neither  found  for 
list  him  on  the  question  of  damaKes, 
im  was  so  defective  that  there  should 
D  a  venire  de  novo. — ^Peed  T.  Brenne- 
Ind.  288. 

re  viewers  failed  to  find  either  for  or 
ne  of  the  remonstrants  on  the  question 
tea,  and  a  venire  de  novo  is  Erantcd, 
e  qnestion  of  public  utility  and  dum- 
lened  up.  not  only  as  to  him.  but  as  to 
■  remoDstranta,— Id, 


M     (S«».  1881) 

When  the  report  of  viewers  In  biehway 
proceedings  in  adverse  to  the  petitioners  for  the 
opening  of  the  highway,  the  commissioners 
should  act  upon  the  report,  and  deny  the  prayer 
of  ttie  petition.— Doctor  t.  Uartman,  74  Ind. 
221. 

[f]  (Sup.  1881) 

The  improper  rejection  by  commissioners  of 
the  report  of  road  viewers  does  not  devest  tlie 
former  of  jurisdiction  over  the  matter  before 
them,  but  thoy  may  proceed  to  order  a  review; 
and  they  have  power  to  iiroceed  in  the  matter 
until  the  final  order  or  conclusion  is  reached. 
— Grimwood  v.  Macke,  79  Ind.  100. 

[g]  (Sup.  1S82) 

Where  reriioiistmnce  apuinst  a  pr(it>(""'d 
highway  inelniles  the  ground  of  damages  and 
the  inutility  of  the  proposed  road,  it  cannot 
Ite  objecteii  that  the  reviewers  exceeded  their 
autiiority  in  reportinj:  flie  hi^tlnvay  of  public 
utility.—Hrown  v,  Htcwart.  8<i  Ind.  ;t77. 

Where  viewers  in  their  report  stated  that 
thej'  ma<lo  a  review  on  a  highway,  setting  ii 
out  that  the  higliway  thus  viewed  was  30  feet 
wide,  and  that  they  marked  out  such  road,  it 
sufficiently  describes  the  road,— Id. 

Where  remonstrants  united  in  the  samf 
remonstrance  the  question  of  utility  and  dam- 
ages, they  cannot  complain  that  the  reviewers 
took  action  on  both  questions  aud  reported  the 
highway  of  public  utility. — Id, 

Irregularities  in  the  reports  of  viewers  is 
no  ground  for  dismissing  the  entire  proceedings. 
-Id. 

So  where  parties  to  a  pHK-eeding  for  the  es- 
tablishing of  a  ]iighwn,v  admitted  that  all  the 
proceedings  prior  to  the  appointment  of  the 
viewers  were  regular,  it  Is  improper  to  dismiss 
the  entire  proceedings  on  the  ground  of  mere 
irregularities  in  the  reports  of  the  viewers. — Id. 

lb]   (Sup.  \sm 

Itev.  St.  ISSt.  g§  50M,  .-(017.  relating  to 
liigluvayf.  provide  that,  if  the  viewers  shiil] 
deem  the  highway  to  l>e  locnte<l,  or  the  change 
to  he  made,  of  public  utility,  they  shall  lay  out 
and  mark  the  same  on  the  best  ground,  not 
running  through  any  person's  inelosure  of  one- 
year  standing  without  the  owner's  consent,  un- 
less, on  examination,  a  good  way  cannot  otlier- 
wise  be  had;  that  sucli  viewers  shall  make  a 
report  of  their  proceedings  at  the  next  session 
of  the  boani,  "giving  a  full  description  of  such 
location,  change,  or  vacation  by  metes  and 
bounds  and  by  course  and  distance,  except  that 
in  case  of  the  vacation  of  a  road,  or  any  part 
thereof,  such  description  only  as  will  designate 
it  clearly  shall  be  required";  and  that  when 
objection  is  made  to  the  proiwsed  highway, 
vacation,  or  change  as  not  being  of  public 
utility,  and  thoreuiwn  other  viewers  are  ap- 
pointed, as  provided  in  section  such  other 
viewers  shall  report  whether  or  not  in  their 
opinion  it  will  be  of  public  utility.   Held,  that 
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where  the  report  of  Tlewers  appointed  to  lo- 
cate ft  public  road  is  faTorable,  but  ia  silent  as 
to  the  public  utility  of  the  location,  or  if  it 
does  not  state  that  the  location  is  of  public 
atility,  it  will  be  presumed  that  they  deemed 
it  of  pabtic  Qtllity^Heagy  t.  Black,  90  lud. 
534. 

[i]  (Sap.  imy 
In  a  proceeding  for  the  establishment  of  a 
highway,  objections  to  the  report  of  the  viewers 
must  be  presented  to  the  board  of  commission- 
ers, and,  if  Dot  there  made,  they  are  deemed 
waived.— CUft  v.  Brown.  05  Ind.  S3. 

ta  (S11P.18SS) 

Where  in  the  report  of  the  riewen  a  high- 
way Is  laid  and  described  substantially  as  In 
the  petition,  the  substitution  of  the  words 
"Bending's  Croysing"  for  "Bendig's  Crossing" 
as  the  point  of  commencing  is  an  Immaterial 
variance;  parol  evidence  being  admissible  to 
identify  the  monument.— McDonald  t.  Payne, 
114  Ind.  3r.!>,  16  N.  E.  7D5. 

[k]    (Sap.  ISSS) 

In  a  collateral  proceeding  to  restrain  the 
collection  of  assesHnients  for  a  gravel  road  es- 
tablished by  county  commissioners,  the  report 
of  viewers  appointed  to  locate  the  road,  stat- 
ing that  they,  "in  pursuance  of  a  certified  copy 
of  said  petition,  and  an  order  from  the  said 
board  of  commissioner!!.  •  •  •  did  meet  on  the 

 day  of  August,  1881,"  etc.,  is  sufficient  to 

show  that  they  met  on  the  day  appointed, 
Aufrust  22.  1881.— Hobba  v.  Board  of  Com'rs 
of  Tipton  County,  116  Ind.  376,  19  N.  B.  186. 

[1]    (Sap.  1802) 

Under  Rev.  St.  |  501G,  which  imposes  on 
viewers  the  duty  to  ascertain  whether  a  high- 
way will  be  of  "public  utility,"  and  to  "lay  out 
and  mark"  it  "on  the  best  ground."  and  under 
section  5017,  providing  for  a  report  by  such 
viewers  giving  a  description  oE  such  location 
"by  metes  and  bounds."  their  report  that  they 
have  "proceeded  to  review,  mark,  and  locate  the 
proposed  highway,"  with  a  description  of  the 
road,  is  sufficient,  and  they  are  not  required 
to  state  therein  that  the  road  will  tie  of  public 
utility,  and  is  located  oa  the  best  ground. — 
Campbell  v.  Fogg,  132  Ind.  1,  31  N.  E.  454. 

Id  a  proceeding  to  establish  a  highway,  a 
report  of  the  viewers  describing  the  location  of 
the  proposed  hishway  as  commencing  on  a  pub- 
lic highway  at  the  southeast  comer  of  a  certain 
section,  township,  range,  and  county  in  the 
state,  thence  north  on  the  section  line  for  a  dis- 
tance of  about  three-fourths  of  a  mile  where 
the  proposed  highway  would  intersect  with  an- 
other highway,  and  where  the  proposed  high- 
way would  terminate,  sufficiently  describes  the 
proposed  highway  in  view  of  the  law  fixing  the 
width  of  highways.— Id. 

[m]    (Sap.  1892} 

Where  the  report  originally  filed  by  the 
viewers  was  defective,  and  the  board  referred 
it  back  to  them  for  correction,  no  new  notice  to 


the  parties  interested  was  necessary^Pu 
Cummings.  133  Ind.  453,  80  N.  El  940. 

[□]    (Sap.  18S4) 

Where    the   report   of  reviewers 
that  they  were  sworn,  it  will  be  presume 
they  were  sworn  to  do  the  things  the] 
appointed   to  do.— Bronnenburg  t.  O'I 
139  Ind.  17,  38  N.  E,  416» 

[0]     (Sap.  1896) 

Where  the  record  of  the  board  o: 
missioners  of  proceedings  before  them 
tablish  a  highway  shows  that  the  yiewt 
port,  aa  originally  submitted,  was  amen 
include  additional  property  in  the  aase: 
for  benefits,  a  petition,  in  an  action  to  r 
the  collection  of  such  aasessment,  which 
that  the  board  orally  instructed  the  view, 
to  report  petitioner's  land,  it  having  snbw 
ly  been  included  by  the  amendment,  la  < 
rable.— Bowen  r.  Hester,  143  Ind.  511,  4^ 
330. 

The  board  of  commissioners  have  i 
ity,  in  proceedings  to  establish  a  highii 
amend  the  report  of  the  viewers  and  ei 
appointed  by  them  to-  examine  the  pi 
route,  and  report  the  lands  that  wVH  I 
efited  thereby,  by  adding  a  list  of  the  la 
reported,  and  to  aasess  each  additional  la 
gether  with  those  reported  aa  benefited 
viewers.— Id. 

That  certain  property  was  not  era 
In  the  report  of  the  viewers,  as  benefited 
establishment  of  a  proposed  hlgiiway,  n 
deprive  the  commissionen  of  joriadiction, 
the  notice  of  the  return  of  the  r^rt,  : 
the  time  that  the  commissioners  would  n 
hear  it,  has  been  duly  published,  as  regui 
Rer.  St.  1894,  |  6800  (Rev.  St  1881,  S 
-Id. 

[p]  (Svp.lHn 

When  the  board  of  commlsslonen 
proceeding  tot  the  establishment  ot  a  free 
road  has  cMisldered  the  report  of  the  vi 
and  decided  that  the  apportionment  of  I 
penses  has  been  fairly  and  equitably  ma< 
have  confirmed  It,  It  becomes  the  nneqi 
duty  of  the  auditor  under  Bams*  B«v.  St 
S  6860,  to  spread  the  report  on  the  recor 
to  place  the  assessments  not  stayed  by  j 
process  on  a  duplicate  for  collection,  ant 
defense  the  property  owners  may  have 
assessments,  or,  if  they  have  one,  whethe 
will  care  to  make  it,  is  of  no  legal  cone 
the  auditor,  and  no  ground  for  hesitation 
discharge  of  his  duty.— Smyth  v.  State  < 
Brann.  62  N.  E.  449,  158  Ind.  332. 

[q]    (App.  1902) 

Under  Bams'  Rev.  St  1901,  |  4408, 
ing  to  opening  highways,  and  making 
duty  of  the  board  of  tmstees  to  accept 
jert  the  report  of  the  commlssiMiera  wit 
days  after  it  Is  filed,  failure  to  so'  acce 
report  nullifies  the  proceedings.— 7own  of 
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ttmerr  t.  Baltimore  ft  0.  S.  W.  B.  OOb,  65  N. 
E  217,  20  lad.  App.  eOS. 

trt  (S«p.lB«) 
Banu*  Add.  St  1801.  I  6744  (H(Hmer*B 
Ann.  St  1901,  |  5017),  provides  that  the  Tlew- 
en  appointed  in  proceedings  to  locate  and  open 
a  pDblic  highway  shall  report,  giving  a  fall  de< 
scription  of  sncb  location  by  metes  and  bounds 
and  ooorses  and  distances.  The  report  of  road 
Tiewers  recited  that  they  met  as  directed  "in 
the  order  attached  and  made  a  part  hereof' ; 
that  they  proceeded  to  Tiew  the  proposed  high- 
way, which  was  to  lie  ^  feet  wide,  and  to  com- 
mence at  the  place  stated  in  the  "order  attached 
hereanto,"  and  over  the  route  as  stated  in  "said 
order";  and  that  the  proposed  highway  would 
be  of  public  uttHty.  The  order  attached  was 
the  order  to  the  viewers,  in  which  the  location 
of  the  proposed  highway  was  stated  in  detail. 
Etld,  that  the  proposed  highway  was  aaffident- 
ly  described  in  the  report  of  the  viewers.— Lake 
Erie  A  W.  B.  Co.  T.  Shelley,  71  N.  B.  151, 
163  Ind.  36. 

[»I  (App,l»M) 
A  report  of  vlcnvers  in  highway  opening 
proceedings,  reciting  that  the  highway  was  to 
be  30  feet  in  width,  and  was  to  commence  at  a 
place  where  a  public  highway  interRects  the 
section  line  on  the  west  side  of  the  N.  W.  M 
of  the  S.  W.  %  of  section  21.  township  7  N., 
range  10  W..  running  thence  south  to  the  south- 
west comer  of  said  section  21,  joining  to  the 
public  highway  on  the  west  side  of  section  line 
of  section  28,  township  and  range  aforesaid, 
was  not  defective  for  insufficiency  of  descrip- 
tim.— Merom  Gravel  Co.  T.  Pearson,  69  N.  E. 
601,  71  N.  E.  64,  38  lod.  App.  174. 

Where  objectors  in  highway  opening  pro- 
ceedings claimed  that  the  description  in  the 
ileweis*  report  was  written  after  the  report 
bad  been  filed,  uid  without  the  viewers*  knowl- 
edge, and  that  the  report  was  Insnfflcient  for 
want  of  a  description,  the  burden  was  on  the 
oldectm  to  prove  anch  tect  in  the  commission- 
ed coort.— Id. 

P]    (App.  1904) 

The  remedy  of  any  person  aggrieved  by  the 
report  of  viewers  that  the  highway  petitioned 
for  ,was  not  of  public  utility  was  not  by  mo- 
tion to  set  aside  the  report,  but  was  under 
Barns'  Rev.  St.  1901,  %  6753,  permitting  action 
OD  a  second  petition  on  a  bond  for  costs  being 
filed  by  the  petiticuers.— Schepman  v,  Buhner, 
70  K.  K  390,  32  Ind.  App.  662. 

r«]     (App.  1905) 

In  proceedings  to  establish  a  highway,  it 
is  not  necessary  that  the  width  of  the  highway 
be  stated  in  the  viewers'  report.— Sisson  v.  Car- 
itbers,  72  N.  E.  267,  73  N.  E.  924,  35  Ind.  App. 
161. 

Objections  to  the  report  of  highway  view- 
era,  in  that  it  was  "insnfflcient  in  law,"  and 
"not  made  In  accordance  with  law,"  were  in- 
snfficient  for  indefiniteness. — Id. 


[V]  (Avp.lMS> 

In  proceedings  for  the  estafaUshment  of  a 
road,  a  report  of  viewen  to  the  effect  that'the 
route  selected  passed  throngfa  Inclosnres  of  more 
than  one  year's  standing  on  lands  of  certain 
persons  and  that  a  good  way  for  the  road  conld 
not  otherwlsa  be  had  without  departing  essen- 
tially from  the  route  petitioned  for,  showed 
that  the  viewers  ivoceeded  in  accordance  with 
Bums'  Ann.  St  1901*  f  6743,  providing  that  the 
viewen  shall  proceed  to  view  the  highway  to  be 
located,  and,  if  they  shall  deem  it  of  pnblic 
utility,  shall  lay  it  out,  not  running  through 
any  person's  Indosnre  of  moM  than  one  year's 
standing  unless  a  good  way  conld  not  otherwise 
be  had  without  departing  from  the  ronte  peti- 
tioned for.— Baker  v.  Go'wland,  76  N.  E.  1027, 
37  Ind.  App.  864. 

Fob  Cases  fbom  Otheb  States, 

See  2S  Cent.  Did.  High.  il  90,  108-131. 

f  4S.  Detanklttrntlom  as  to  naossaitT  ahA 
ntUity  of  voad. 
[a]    (S«p.  VBK) 
In  determining  whether  a  proposed  high- 
way will  be  of  public  utility,  though  It  is  neces- 
sary to  consider  the  wants  of  the  particular 
neighborhood  which  desires  it,  yet  the  interests 
of  the  community  outside  of  such  neighborhood 
ought  not  be  disregarded. — Crossley  v.  O'Brien, 
24  Ind.  325,  87  Am.  Dec.  329. 

In  deciding  whether  a  proposed  highway 
will  be  of  pnblic  utility,  the  damages,  which,  if 
it  were  established,  would  have  to  be  paid  for 
the  land  appropriated,  ought  to  be  taken  into 
c<Hisideration. — Id. 

[b.  c1  (Snp.  1882) 

The  j)ablic  utility  of  a  proposed  highway 
on  a  decision  of  a  board  of  commissioners  need 
not  be  shown  by  direct  evidence,  but  may  he 
inferred  from  facts  contained  in  the  case. — 
Hagaman  v.  Moore,  84  Ind.  406. 

[d]    (Sap.  18S2) 

On  the  questitm  of  the  public  utility  of  a 
highway,  damages  and  all  expenses  which  will 
result  from  the  construction  should  be  consider- 
ed.—BMninger  T.  Simmons,  88  Ind.  433. 

[«]  (S«p-t8H) 

Ob  proceedings  to  establish  a  highway, 
all  the  damages  and  benefits  determinable  from 
all  the  evidence  are  to  be  considered.— Watson 
V.  CrowBore,  93  Ind.  220. 

IQ     (Sap.  1886) 

In  proceedings  to  establish  a  highway  it  is 

not  error  to  exclude  evidence  of  an  existing 
highway  which  does  not  affect  the  one  proposed 
to  be  opened.- Kyle  v.  Miller.  108  Ind.  90, 
8  N.  E.  721. 

[g]    (Sop.  1SS6) 

The  only  remedy  petitioners  may  resort  to 
when  an  adverse  report  is  made  on  the  subject 
of  the  utility  of  a  hifibwny  petitioned  for  is  to 
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file  their  bond  for  costs  anO  petition  ovor  agniQ. 
-McKee  v.  Gould,  8  N.  E.  124.  108  Ind.  107. 


ways  already  in  use,  are  proper  «ubj'^ 
inquii?  in  detemuDlnr  the  atiUty  of  the 
way.—AQgell  t.  Hombeck.  67  N.  E.  23 
Ind.  App.  G&. 

Where,  in  proceedings  on  the  loontioi 
highway,  there  was  evidence  that  the  jin 
highway  would  be  of  public  utility,  it  was 
to  instruct  that  the  benefits  accminc  to  a 
owner  should  be  considered  in  connection 
all  the  other  evidence  in  the  case,"  as  all 
the  jury  to  consider  all  the  evidence,  whei 
should  have  been  instructed  to  consider 
such  as  bore  properly  on  the  issue  of  dai 
and  benefits.— Id. 

[m]    (Sap.  19m 

E\*idence  held  Kufflcient  to  support  a  t 
of  the  jito'  in  higliway  proceediUKs  thf 
proposeil  highway  would  be  of  public  ii 
within  the  requirements  of  the  highway 
S|jcck  V.  Kenoyer,  73  N.  E.  SOfl,  164  Ind 

Under  the  peneral  hijrhway  net.  limitii 
riRht  of  viewers  to  lay  out  liiglivvnys  to 
hidhways  as  Mill,  in  their  judgment,  be  oi 
lie  utility,  and  declaring  a  want  of  i 
utility  a  pround  of  remonstrance,  the  <iu 
of  public  utility  is  generally  one  of  fact, 
determined  in  the  light  of  public  convei 
and  interest,  but  it  is  not  essential  that  th 
lemplateil  road  be  absolutely  necessary  1 
pulilic. — Id. 

I'nder  Burns*  Ann.  St.  1901,  S  0743, 
ing  it  the  duty  of  viewers  in  highway  pri 
in^s  to  lay  out  and  mark  the  same  on  thi 
ground,  without  departing  essentially  froi 
route  petitioned  for,  and  section  6750,  enl 
a  landowner  to  have  new  viewers  app(^nl 
reconsider  the  question  of  public  utility  ( 
proposed  highway,  the  determination  of  the 
tion  of  public  utility  on  a  trial  in  the  c 
court  on  issues  of  inutility  and  damn; 
limited  to  the  ntility  of  the  route  select 
the  viewers,  and  the  ntility  of  other  pro 
routes  Is  immaterial. — Id. 

[D]     (SU|l.  19<Ki) 

In  proceedings  to  establish  a  highway 
questions  of  public  utility  of  the  proposed 
way  and  of  damages  to  remonstrators  ai 
the  jury.— Heath  v.  Sheetz.  74  N.  E.  S0£ 
lud.  GCo. 

In  proceedings  for  the  establishment 
highway,  evidence  held  sufficient  to  supp 
finding  that  the  proposed  highway  would 

public  utility. — Id. 

[o]     (Snp.  1908> 

On  an  issue  as  to  the  public  utility 
proposed  hiffliway,  it  was  proper  to  excli 
question  as  to  bow  much  it  would  cost  to  ' 
a  good  road  through  the  timber."  since  il 
ed  fur  an  indefinite  answer,  and  since  w 
had  testified  to  the  cost  of  putting  the  ro 
such  passable  condition  as  would  be  requii 
the  road  district,  which  was  as  far  as  t1 
quiry  was  material. — Sterling  v.  Frick,  171 
710,  86  N.  R.  65,  S7  X.  F,.  237. 


[h]    (Snp.  1892) 

In  proceedings  to  open  a  highway  over 
respondents'  land,  it  was  proper  to  allow  a  wit- 
ness, who  was  acquainted  witli  the  value  of 
land  in  the  neighlwrhood,  to  testify  that  the 
proposed  highway  would  be  a  convenience  to 
persons  residing  on  a  certain  part  of  the  land, 
and  would  make  a  di^erence  in  the  market 
value  thereof,— Hire  v.  Kniseley,  130  Ind.  205, 
29  N.  B3,  1132. 

[I]  (Sup.  1S93I 
In  detenuining  the  ulility  of  a  highway, 
existing  ways,  condition  of  population,  location 
<if  markets,  character  of  soil,  physic.ii  features 
of  the  locality,  etc.,  are  proper  subjects  of  in- 
(|uiry.— Opp  v.  Timmons,  4S  X.  E.  1028,  149 
Ind.  236. 

til     (Sup.  1S9S) 

t'uder  Burns-  Rev.  St.  1804,  S§  073,-).  CT;!", 
<'.7o-'  (Horner's  lipv.  St  lS[t7,  5010.  mr2, 
r)01i.-t>.— providing  that,  before  the  county  com- 
missioners can  Rrant  petition  to  establish  a 
Iiij-'hway  in  two  counties,  they  must  determine 
whetlier  the  damages  assessed  are  greater 
than  the  public  utility  of  the  highnny,  and 
leaving  it  to  them  to  determine  by  whom  the 
'liMuages  shall  be  paid,  except  that  any  amount 
in  excess  of  such  utility  cannot  be  paid  out  of 
the  county  treasuries, — where,  after  tiie  com- 
missioners have,  on  a  petition  for  a  highway, 
allowed  one  damages,  and  detennined  that 
the  damages  assessed  are  not  greater  than  the 
pnlilic  utilit,v,  and  found  in  favor  of  the  high- 
way, and  declared  that  each  county  shall  jmy 
half  the  damages,  such  person  appeals,  and 
gets  venlict  for  f4riO  damages,  the  case  shonld 
be  rcturne<l  to  the  county  commissioners  to 
determine  whether  the  damages  exceed  the 
utility,  and  who  shall  pay  them;  and  therefore 
B  judgment,  without  this,  that  the  damages 
shnll  be  paid  half  by  each  county  cannot  be  en- 
forcpd.— State  ex  rel.  Bible  v.  While,  51  X.  R 
481.  l.-.l  Ind.  304. 

[k]    (Wnp.  1903) 

On  an  issue  as  to  the  public  utility  of  a 
proposed  highway,  it  is  proper  to  consider  the 
hH-ation  of  established  ways,  their  proximity  to 
the  proposed  road  and  their  accessfbillty,  but 
not  the  number  of  miles  of  highway  in  the 
township,  the  amount  of  taxable  property,  the 
rate  of  road  taxation,  the  amount  of  the  road 
fund,  nor  the  number  of  road  hands  in  the  dis* 
triet.— Sterling  v.  Prick,  171  Ind.  710,  86  N.  E. 
05,  S7  N.  E.  2.'{7. 

[1]  (App.  1903) 
On  proceedings  for  the  location  of  a  high- 
way, evidence  concerning  existing  highways, 
location  of  markets  with  relation  to  the  resi- 
dences of  the  inhabitants,  the  character  of  the 
soil,  the  location  of  schoolhouses,  churches, 
graveyards,  and  the  condition  of  other  high- 
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§  40 


Inatractlon  in  a  proceedios  to  establish 
ray  that,  in  deriding  the  question  of 
tility,  the  jury  should  detennine  wheth- 
oad  woald  be  a  "lueful"  road,  and  that 
efalneas  ToQld  exceed  its  cost  the  Jury 
ind  for  the  petitioners,  was  not  error 
Dg  to  lead  the  jury  to  believe  that,  if 
1  would  be  useful  to  one  ottizen  or  to  a 
imber,  the  fiDdinjr  should  be  for  the  ex- 
►f  public  utility  regurilless  of  public  in- 
n  view  of  other  iij.it ructions  that  mere 
uQvcnieuce  or  privnte  utility  falls  short 
c  utility,  and  that  in  determining  the 

the  jury  should  consider  whether  the 
'as  already  supplied  with  sufficient  high- 

the  neighborhood  leading  to  towns,  and 

the  proposed  road  would  be  convenient 

persons  only,  etc. — Id. 

instruction,  in  a  proceeding  to  estab- 
tiighway.  that  if  the  benefits  to  land 
ual  to  or  greater  than  the  damages  by 
gtmctioD  the  Jury  should  find  against 
rant  on  the  question  of  damage,  was  not 

preclnding  consideration  of  the  0(»t  of 
E  and  rebuilding  fences,  wtiere  the  jury 
rected  to  determine  the  amount  of  re- 
nt's damages  tbrongh  the  facts  alleged 
emonatrance,  one  item  of  remonstrance 
lat  it  would  be  necessary  to  build  and 
I  a  specified  amount  of  fence.— Id, 

SES  FBOU  Otiieb  States, 
25  Cent.  Dio.  High.  H  20,  27,  111, 
2-135. 

loeatlon  of  road. 

3c,  see  post,  §{  CO-72. 

pike  or  toll  road,  see  Tuhnpikes  and 

Roads,  H  12-14. 

SES  FBOM  OtHEB  SStatES, 

25  Cent.  Dig.  High.  §9  27,  137-145. 

—  Im  cemeral, 

tnp.  1S67) 

ere  the  proceedings  for  opening  a  high- 
ow  the  termini  thereof,  and  that  its 
3  to  follow  that  of  the  Ohio  river,  held, 

beginning,  course,  and  termination  of 
1  are  stifliciently  shown  within  the  in- 
of  Rev.  St,  JS.11.  p.  440,  {  2.-Ilays  v. 

Ind.  425. 

Sap.  1M6) 

:be  viewers  appointed  to  lay  out  a  hlgh- 
1  an  "inclosiirc"  on  the  route  potitioned 

owner  of  which  will  not  consent  that 
I  shall  be  located  through  it,  and  they 
a  that  a  good  route  for  a  road  can  be 
>e  had,   they  cannot  locate   the  road 

such  inclosure ;  nor  can  they  locate 
such  other  route,  if  such  route  would  be 
itial  departure  from  the  route  mention- 
e  petition.— GrOBsley  t.  O'Brien,  24  Ind. 
Am.  Dec.  329. 


[o]  (Svp.lSSS)  , 
In  ordering  a  highway  to  be  entered  of  rec- 
ord the  county  board  and  the  circuit  court  on 
appeal  are  confined  to  the  highway  as  described 
in  the  petition.— Washington  Ice  Co.  v.  Lay, 
103  Ind.  48,  2  N.  £}.  222. 

Fob  Cases  frou  Otiieb  States, 

See  25  Cent.  Dig.  High.  ||  27,  137-140. 

t  4B.  ^—  Township  «*  sMtlMi  llmaa. 

[a]  (S«».18H) 

Where  a  highway  was  located  upon  a  sec- 
tion line,  it  matters  not  upon  whose  land  It  was 
located.  The  division  line  as  to  the  public  was 
not  the  section  line,  and  public  interests  reiiuirc 
that  the  highway  shall  not  vary  Its  course  to 
correspond  with  partition  lines  however  irregii- 
lar.— Hawkins  t.  Stanford,  37  N.  E.  794,  13s 
Ind.  207. 

[b]  (Sap.  1887) 

There'  is  no  presumption  tliat,  because  a 
highway  had  some  portion  of  its  course  on  a 
section  line,  it  followed  the  line  throughout.— 
Seisler  v.  Smith,  40  N.  El  093,  150  Ind.  SS. 

[C]  (Sup.  1900) 
The  location  of  a  highway  partly  on  a 
"half-section  line."  forming  part  of  a  city's 
boundary,  under  Highway  Law,  §  10  (Itev.  St. 
1S81,  S  5016;  Horner's  Itev.  St.  1897,  S  -VHC; 
Bums'  Rev.  St.  1894,  I  6748),  authorizing  the 
county  commissioners  to  locate  a  highway  on 
any  section  line  forming  a  city  boundary,  can- 
not he  sustained,  though  the  objectors'  lands 
lie  outside  the  city,  and  do  not  border  on  the 
part  of  the  proposed  road  located  on  the  cor- 
porate limits,  since  by  surrendering  their  lands 
for  the  road  they  paid  for  an  interest  in  It  as 
an  entirety,  and,  the  commissioners  being  un- 
authorized to  locate  the  road  on  the  iwrtiou* 
forming  such  boundary,  a  part  of  the  considera- 
tion failed.— Gascho  v.  Sohl,  58  N.  E.  547,  155 
Ind.  417. 

Under  Highway  Law,  |  16  {Rev.  St.  1881, 
8  5016:  Homer's  Bev.  St.  1807,  8  5016 ;  Bums' 
Itev.  St.  1894,  8  G74.t),  as  amended  by  Acts 
1.805,  p.  14,  anthoriElng  the  county  commission- 
ers to  locate  a  highway  on  any  section  line 
which  forms  a  city  boundary,  the  commissioners 
cannot  locate  a  pro[H>8ed  road  on  a  "half- 
nection  line,"  though  it  forms  a  part  of  the 
lioundary  of  a  municipal  corporation.— Id. 

Fob  Cases  fbou  Other  States, 

See  25  Gent.  Dig.  High,  {ff  33,  137.  130. 

8  46.  — —  Exeviption  off  partlealu  ape- 
eles  off  property. 

Railroad  property,  see  Railroads,  {  oa 

[a]    (Sap.  ISTO) 

The  provision  of  Gav.  &  H.  St.  p.  3611,  8 
16,  providing  that  the  viewers,  in  laying  out  or 
changing  a  highway,  shall  not  mn  "through  any 
person's  inclosure  one-year  standing  without 
the  consent  of  the  owner,  unless,  upon  cxamina- 
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tion,  a  good  way  cannot  otherwise  be  ba:l," 
shonld  be  construed  by  adding  thereto  the  words 
"without  departing  essentially  from  the  route 
petitioned  for."— Cununins  t.  Shields,  31  Ind. 
154. 

Fob  Cases  fbou  Otheb  States, 

See  25  Cent.  Dio.  EUgh.  H  141-145. 

1 48.  lAjimc  rat  mwd. 

For  Cases  fbou  Otbeb  States, 

See  25  Cert.  Dio.  High.  H  146,  151-154, 
109-172. 

8  49.    In  ceneraL 

[a]  (Sup.  1845) 

In  opeuing  a  road  established  by  the  coun- 
ty commissioners,  the  supervisor  cauuot  deviate 
from  the  course  of  the  road  so  established.— 
Phipps  V.  State,  7  Blackf.  512. 

[b]  (Sap.  1878) 

The  board  of  commissioners  has  no  anthor- 
ity  to  lay  out  and  mark  highways,  but  these 
acts  are  to  he  performed  by  the  viewers;  and 
the  duty  of  tbe  board  is  to  cause  a  record  there- 
of  to  be  made  after  the  report  of  the  viewers.— 
Suits  T.  Murdoch,  63  Ind.  73. 

Fob  Cases  fbou  Otiieb  States, 

See  25  Cent.  Dig.  High.  |8  151-154. 

8  S3.  JvdBmrat   or   order  eatabUaUiic 

road. 

Arrest  of  judgment,  see  Judgment,  |  263. 

[a]  (dap.  mO) 

Under  Rev.  St.  1838,  p.  493,  authorizing 
county  commissioners  to  establish  roads  of  a 
"width  not  eiceeding  forty  feet,"  an  order  by 
them  eEtablishing  a  road  of  undefined  width  is 
void.— White  v.  Conover,  5  Blackf.  462. 

[b]  (Snp.  1S16) 

The  establisliment  of  a  road  wbose  width 
is  not  defined  is  void.— Oarlton  v.  State,  8 
Blackf.  268. 

[e]    (Sup.  1868) 

In  a  proceeding  for  the  location  of  a  high- 
way, the  final  order  of  the  board  of  commission- 
ers was  as  follows:  "And  the  board,  having 
duly  examined  and  considered  said  report,  ac- 
cept and  approve  the  same,  and  it  Is  now  order- 
ed tbat  said  road  be,  and  the  same  is  hereby,  lo- 
cated to  the  width  of  25  feet"  The  petition 
stated  the  beginning,  terminus,  course,  and  dis- 
tance of  the  road.  Held,  that  the  order  was 
sufficiently  definite.— Ruston  t.  Grimwood,  30 
Ind.  364. 

[dl    (Sup.  1878) 

Where  the  record  of  proceedings  before 
county  commissioners  to  open  a  highway  through 
inclosed  lands  does  not  show  that  the  proposed 
road  was  to  be  located  on  tbe  line  between  ad- 
joining proprietors,  the  objection  that  the  order 
of  tbe  board  did  not  direct  tbat  the  highway  be 
taken  equally  from  adjoining  proprietors  will 


not  be  con8idered.-^uIts  r.  Muidoek^  63 

73. 

[«]     (Snp.  1881) 

Where  viewers  have  been  appointed  np 
petition  for  the  location  of  a  highway,  and 
made  a  report  adverse  to  the  petitioners, 
judgment  approving  their  report  has  been 
tered  by  tbe  board  of  commissioners,  such  b 
has  no  right  to  set  such  judgment  aside  anc 
point  revlewets.- Doctor  v.  Hartman,  74 
221. 

Under  seetitm  28  of  tlie  bl^way  l&w, 
thorising  freeholders  ctf  the  county  Uvins  a 
the  line  of  the  proposed  hl^way  to  rei 
strata  and  litigate  the  utility  of  the  prop 
highway,  freeholders  whose  lands  are  t 
cannot  confer  jurisdiction  on  the  county 
missioners  to  Tscate  a  judgment  refurini 
open  the  highway,  and  thus  prejudice  th( 
terests  of  those  whose  lands  are  not  taken.' 

[f]  (Sup.  1SS4) 

An  order  directing  tbe  opening  of  a  pi 
highway,  but  not  fixing  its  width,  is  void.- 
win  V.  Fulk,  94  Ind.  235. 

[g]  (Snp.  1893) 

Rev.  St  1881,  8  SOSS,  provides  that 
order  for  laying  out  of  any  highway  shall  s] 
fy  the  width  thereof."   Held,  that  an  orde 
the  commissioners  tliat  "a  road  be  establi 
and  opened  as  prayed  for  in  the  petition" 
void,  there  being  no  statutory  requirement 
the  petition  in  auch  a  case  diould  mention 
width  of  the  road.— Hudson  v.  Voreis,  1S4 
642,  34  N.  E.  503. 

A  petition  for  the  location  of  a  high 
does  not  necessarily  contain  a  description  o 
width,  and  an  order  locating  and  establis 
a  highway,  giving  no  other  specification  of 
width  than  by  reference  to  the  petition,  is 
a  compliance  with  the  statute.— Id. 

[b]  (SBP.18H) 

A  board  of  county  commlssiimers  haf 
power  to  set  aside  its  previous  final  and  rec 
ed  order  establishing  a  highway.— Badge: 
Merry,  139  Ind.  631,  30  N.  E.  809. 

[1]  (Snp.  1900) 
A  judgment  of  a  county  board  of  com 
sioners  establishing  a  highway  before  the  <i 
ages  were  paid,  as  required  by  Bums*  Rev. 
1804,  g  6752,  as  a  condition  precedent  thei 
is  void,  and  payment  30  days  later  into 
county  treasury  for  the  use  of  the  parties 
titled  thereto  will  not  render  it  operatii 
Helms  V.  Bell,  58  N.  E.  707,  155  Ind  502. 

U]    (Snp.  1903) 

The  power  of  county  eommlsslonera  b 
statutory,  they  cannot,  after  a  jSnal  ordei 
theirs  establishing  a  highway  has  been  n 
and  recorded,  vacate  or  modify  It- Robsoi 
Richey,  65  N.  E.  1032, 159  Ind.  660. 

[k]     (App.  1904) 

On  proceedings  to  lay  out  a  highway 
objector  did  not  direct  the  trial  court's  at 
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tbe  fact  that  the  judgment  was  defec- 
faillDg  to  specif;  the  width  of  the  road, 

appeal  by  the  objector  he  assigned  no 
lereoa,  and  there  was  an  affirmance, 
lat  the  objector's  opposition  to  a  motion 
)rder  directing  a  correction  of  the  judg- 
f  the  trial  court  was  of  no  merit- 
Gravel  Co.  T.  Pearson,  69  N.  B.  604,  71 
i,  33  Ind.  App.  174. 

fcpp.  1M6> 

order  establishiog  a  highway,  failing  to 
the  width  as  required  by  Bums'  Ann. 
1,  I  6755,  is  void.-4ji98on  t.  Carithers, 
267.  73  N.  E.  924.  35  Ind.  App.  161. 

ere  an  order  for  tbe  laying  out  of  a 
was  Toid  for  failure  to  specify  the 
lereof  as  required  by  Bums'  Ann.  St. 
6755,  an  order  for  the  correction  there- 
:  be  made  either  by  the  Supreme  or  Ap- 
'onrt. — Id. 

lap.  1906) 

proceeclinga  to  establish  a  gravel  road 
were  appointed,  and  the  viewers'  report, 
ated  a  description  of  the  road  in  detail, 
ead  in  full  in  the  gravel  road  record, 
r  book  entry,  after  reciting  a  trial  and 

finding  against  remonstratora,  decreed 
:  board  found  for  petitioners  and  ap- 
he  report  of  the  viewers,  with  one  speci- 
eption,  and  after  finding  that  tbe  im- 
nt  was  of  public  utility,  and  that  tbe 
1  damages  would  not  exceed  tbe  bene- 
ered  the  road  constructed,  etc.  Held, 

proceedings  were  not  void  because  the 
ler  of  the  board  did  not  state  the  kind, 
nd  extent  of  the  road,  as  required  by 
)3,  p.  255,  c.  145,  S  5.— Todd  v.  Cniii, 
.  402,  167  Ind.  48. 

1906) 

ere,  in  proceedings  for  tbe  cBtabliahment 
iblic  road,  the  route  selected  by  the 
passed  tbrongh  a  private  indosare  of 
in  one  year's  standing,  and  a  jury  trial 
in  favor  of  the  Mtabliahment  of  a  htgb- 
was  proper  for  tbe  judgment  to  follow 
lict  and  direct  tbe  establishment  of  a 
tbe  route  selected.— Baker  v.  Gowland, 
:.  1037,  37  Ind.  App.  304. 

ivp.  ino) 

proceedings  to  establish  a  highway,  a 
:o  modify  tbe  judgment  by  striking  out 
thereof  as  set  forth  the  description  and 
'  tbe  highway  was  properly  overruled.— 
aing  v.  Stahley,  91  N.  E.  234. 

proceedings  to  establish  a  highway,  a 
1  of  the  judgment  directing  tbe  proper 
to  cause  tbe  highway  to  be  opened  and 

repair,  and  requiring  the  auditor  of 
1^  to  transmit  a  copy  of  tbe  order  and 
t  to  such  tmstee,  was  proper. — Id. 

BE8  FBOH  Other  States, 

25  Cert.  Dig.  High.  US  l-')5-l«4. 


S  S4.  Heeord  of  proceedlnc** 

Mandamus  to  compel,  see  Mandamus,  %  90. 
Presumptions  as  to  regularity  of  proceedings, 
see  EJviDEHCE,  II  82,  83. 

[a]     (S«p.  1868) 

Where  tbe  record  of  tbe  board  of  county 
commissioners  stated  that  proof  of  legal  notice 
of  tbe  petition  for  tbe  location  of  a  highway 
bad  been  made,  and  set  out  a  copy  of  a  notice, 
to  which  an  affidavit  was  attached,  which  stat- 
ed that  three  copies  of  the  notice  bad  been 
posted  up  In  the  township  "according  to  law," 
it  did  not  appear  that  tbe  affidavit  was  tbe  only 
proof  made  to  the  board,  and  that  the  board 
bad  jurisdiction.— Wright  r.  Wells,  29  Ind.  354. 

[b]  (Snp.  ISTO) 
The  record  of  the  board  of  county  commis- 
sioners in  a  proceeding  to  locate  a  highway  need 
not  contain  the  evidence  by  which  it  was  prov- 
ed that  tbe  proper  notice  had  l>een  given  of  the 
intention  to  present  the  petition  for  the  high- 
way. It  is  enough  if  the  record  shows  that  the 
fact  was  proved  without  showing  how  it  was 
proved.— Kissinger  t.  Hanselman,  33  Ind.  80. 

[C]    (Svp.  1882) 

Tbe  finding  of  county  commissioners  as  to 
tbe  number  and  qualifications  of  tbe  petitioners 
for  a  highway,  and  tbe  notice  given,  if  not  ques- 
tioned at  the  time,  cannot  b«  In  subsequent  pro- 
ceedings.—Breitweiser  T,  Fabrman,  88  Ind.  28; 
Rominger  v.  Simmons,  88  Ind.  453. 

[d]  (Hap.  1883) 

Under  Rev.  St  1881,  S  501.  which  pro- 
vides that,  in  a  petition  for  tbe  location,  change, 
or  vacation  of  a  highway,  the  names  of  the  own- 
ers and  oocupantB  or  agents  of  the  lands 
through  which  the  same  may  pass  shall  be  set 
forth,  where  tbe  names  of  all  tbe  owners  of  the 
lands  are  not  set  forth  it  will  be  prraumed  that 
the  names  of  the  agents  or  occupants  were  set 
forth,  in  the  absence  of  any  showing  to  the  con 
trary.— Ileagy  v.  Black,  90  Ind.  534. 

[e]  (Sup.  1S8S) 

Where  notice  of  proceedings  to  establish  8 
gravel  road  was  published  as  required  by  Rev. 
St.  1881,  S  .')092,  it  will  be  presumed,  in  a 
collateral  proceeding,  that  the  petition,  which 
by  section  5002  is  sufficient  in  the  first  in- 
Htnnce  if  signed  by  five  landowners,  was  signed 
by  a  majority  of  the  landowners  whcse  landx 
are  reported  as  benefited  and  to  be  assessed,  be- 
fore tbe  order  establishing  the  road,  as  required 
by  section  5095,  where  the  record  of  the  pro- 
ceedings before  the  board  shows  the  original 
petition  with  a  large  number  of  signatures,  and 
recites  a  finding  by  the  board  that  a  majority 
had  so  signed.— Ilobbs  v.  Board  of  Com'rs  of 
Tipton  County,  116  Ind.  376,  19  N.  E.  1SI>. 

Where  tbe  board  of  county  commissioners, 
after  appointing  commiusioners  to  apportion  the 
expense  of  a  road,  directed  the  auditor  to  give 
notice  by  publication  of  the  filing  of  their  re- 
port, and  of  tbe  time  when  the  board  would 
meet  to  hear  the  same,  as  required  by  Rev.  St. 
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1881,  i  5090,  a  recital  in  the  xeeord  of  tbe  pro- 
ceeding! that  the  board  met  in  spedal  sesrion 
called  by  the  auditor,  and  confirmed  the  report, 
after  finding  that  notice  of  the  filing  and  of  the 
time  fixed  for  the  hearing  had  been  given,  is  suf- 
ficient, in  a  collateral  proceeding,  to  show  that 
due  notices  were  given. — Id. 

[0    (Sup.  1909) 

Viewers  reported  that  a  proponed  highway 
would  be  of  public  utility,  and  thereafter  a 
romonstrance  was  filed,  and  reviewers  appoiot- 
ed,  who  reported  that  it  would  not  be  of  public 
utility,  and  judgment  was  rendered  against  the 
petitioners.  Held  that,  while  it  would  have  been 
proper  practice  for  the  commissioners'  record  to 
have  shown  that  the  first  viewers'  report  baa 
been  made,  the  failure  to  do  so  did  not  deprive 
the  boani  of  jurisdiction,  or  make  its  subsequent 
acts  void,  as  under  Burns'  Aun.  St  1908.  {S  7053, 
7('m7,  making  it  the  duty  of  the  board  to  ap- 
point  reviewers  on  the  filing  of  a  remODatrance, 
it  was  its  duty  to  api»oint  such  reviewers  with- 
out making  an  order  establishing  said  highway 
on  the  report  of  the  viewers,  and.  as  under  sec- 
tions- 70^,  TC53,  and  7657,  the  board  was  not 
authoriied  to  appoint  reviewers  until  after  the 
viewers  had  reported  in  favor  of  the  public  util- 
ity of  the  proposed  highway,  It  will  be  presumed 
that  said  board  received  the  report  of  the  view- 
eiB  before  appointing  the  reviewers.— Fowler  v. 
NewBom.  90  N.  E.  9. 

Fob  Careb  fbom  Other  States. 

See  25  Cent.  Dig.  High.  K  90,  108,  IGiV- 
172. 

I  55.  Defeat*  amd  objeettoaa,  mmd  waiver 
thereof. 

[a]  (Sup.  1870) 

The  validity  of  proceedings  to  establish  a 
road  is  not  affected  by  payment  of  a  part  of 
the  damages  awarded -to  the  mnonstrator  into 
court  for  his  use  by  one  nf  the  petitioners  it 
not  being  presumed  that  such  would  influence 
the  court  prejudicially  to  the  remonstrator.— 
Cummins  v.  Shields,       Ind.  154. 

[b]  (Sap.  1878) 

Ad  objertion  to  proceedinita  of  the  board  ot 
commissi  oners  establinhiuK  a  hif;hway  that  the 
damages  should  have  been  ordered  to  be  paid 
out  of  the  county  treasury  is  waived  by  failing 
to  appeal  from  the  proceedings. — Suits  v,  Mur- 
doch. 03  Ind.  73. 

[e]  (Snp.  1888) 
A  person  who  appears  before  the  board  of 
county  commissioners  in  a  proceeding  for  the 
location  of  a  highway  and  who  failed  to  make 
objections  there  will  be  deemed  to  have  waived 
all  defects  or  Irregularities  in  the  proceedings, 
except  such  as  render  them  wholly  invalid.— 
AVells  V.  Rhodes,  IG  N.  E.  830,  114  Ind.  407. 

m    (Sap.  1S9S) 

In  a  proceeding  before  the  board  of  coun- 
ty commissi  oners  to  establixh  a  ronO.  any  ii^ 
regularities  therein  which  do  not  afft'ct  the  sub- 


stantial rights  of  the  parlies  will  be  dbregard- 
ed.--Fulton  v.  CumminsB,  80  N.  E.  9£).  132 
Ind.  453. 

[el  (Sap.  1900) 
The  board  of  commissloaers  has  power  to 
establish  highways;  but  the  conditions  and 
manner  of  its  exercise,  being  clearly  defined  by 
the  statutes,  must  be  substantially  obHen-cd  or 
tlie  proceeding  becomes  a  nullity.— Helms  v. 
Bell,  58  N.  E.  707,  155  Ind.  502. 

[f]    {Sop.  1909) 

After  answering  to  the  merits  of  a  petition 
for  the  establishmeut  of  a  bighwfly  by  filing  a 
remonstrance  with  the  county  Iraard  and  an 
apiieal  to  the  circuit  court,  appellant  cannot  bf 
heard  on  a  plea  in  abatement  on  the  ground 
that  petitioners  failed  to  file  a  bond  for  costs, 
as  required  by  Bums'  Aun.  St.  1901.  S  <;T.7t 
(Acts  1879.  p.  148,  c.  57).  where  a  petition  is. 
fited  for  a  highway  over  a  route  which  has  been 
heid  on  a  prior  petition  not  to  be  of  public  util- 
ity.—McKaig  V.  Jordan,  172  Ind.  84,  87  X.  E. 
974. 

Fob  Cases  fbou  Otbeb  Stater, 

See  25  Cent.  Dio.  High.  H  173-175. 
See.  also,  30  Cyc  p.  1380. 

S  66.  Curative  atatntes. 

Validity  in  general,  see  CoNSTTTimONAL  Law, 
i  193. 

[a]  (Sup.  1S86) 
A  law  legalizing  the  action  of  a  county 
board  in  laying  out  a  county  road  is  not  uocon- 
Btitutionnl,  within  Const,  art.  4,  §  22.  prohibit- 
ing special  or  local  laws  for  laying  out  and 
opening  highways. — Johnson  v.  Board  of  Com'n 
of  Wells  County,  107  Ind.  1.5,  8  N.  E.  1.  ' 

Fob  Cases  fboh  Otiieb  States, 
See  25  Cent.  Dig.  High.  {  176. 

S  57.  Appeal  and  error. 

Change  of  venue,  see  Veni^-e,  f  SG. 

Fob  Cases  fbou  Otueb  States. 

See  25  Cent.  Dio.  High.  K  177-203. 

§  58.    In  general. 

Scope  and  extent  of  review  on  api>eal  from 
order  subsequent  to  final  order  of  establisb- 
meut,  see  Appeal  and  Ebrob,  $  870. 

I  38(1).  tiight  of  rcrietr  and  appellate 
juriadictiOH  in  general. 

[a]  (Sap.  I8SO) 

Appeals  from  the  Older  of  tiie  board  of  com- 
missioners  establishing  or  relocating  a  highway 
are  on  the  same  footing  as  ordinary  civil  ac- 
tions, and  a  change  of  venue  thereof  from  the 
judge  may  be  granted.— Schmied  v.  Keeney,  ?-' 
Ind.  309. 

[b]  (S«p.  1907) 

"Section  102,"  as  used  in  Bums*  Ann.  St. 
1905,  S  0735,  providing  that  an  appeal  shnii 
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an  order  dismisaiDg  a  highwar  peti- 
EStablishing  a  highway,  as  provided 

in  102  of  this  act,  means  sectioD  123. 

of  102.— WillianiBon  t.  HooKr,  160 

,  82  X.  E.  771. 

SES  FBou  Other  States, 

25  Cekt.  Dig.  High.  gS  177-198.  200- 

i. 

i(2).  Persons  entitled  to  appeal,  and 
parties. 

(■V.  1866) 

board  of  commisflioDera  is  not  a  ncc- 
»rty  to  an  appeal  from  an  order  of 
■d  evtatiliHbius  a  higbwajr.—Wrigbt  t. 

17  lud.  6.- 

«ni>.  ISTT) 

board  of  commissi tmors  Is  not  a  proi>- 
■  to  an  appeal  from  an  order  of  aut-h 
'tabliHliing.  or  refusing  to  estublisli,  a 
lighway,  whether  the  question  o(  dam- 
imed  by  a  remonstrant  is  or  is  not  in 
amieson  v.  Board  of  Com'ra  of  Coss 
66  Ind.  466. 

tap.  1880) 

board  of  commiasioners  fa  not,  either  iu 
lit  court  or  the  supreme  court,  a  prop- 
jcesaary  party  to  an  appeal  iTom  an 
the  board  of  commi»sioiiers  establish- 
relocating  a  public  highway.— Schmicd 
By,  72  Ind.  309. 

petitioner  for  the  establishing  of  a 
should  be  made  the  plaintiff,  and  a 
rant  the  defendant,  in  the  circuit  court, 
le  case  is  tried  de  novo  on  appeal  from 
sion  of  the  commissioners.— Id. 

Inp.  1883) 

persons  whose  lands  are  affected  by 
,tion  of  a  highway,  and  who  has  rv- 
ted  and  asked  for  damages,  may  apiieal 

uniting  with  other  remonstrators.-' 

Obenchain,  90  Ind.  SO. 

Inp.  1884) 

appeal  from  an  order  of  the  commis- 
locatin^  a  way  may  be  takes  by  any 
in  affidavit  showing  a  substantial  in- 
nd  the  filing  of  a  proper  bond.— Fleming 
t,  05  Ind.  78. 

lap.  1891) 

'ontestant  who  was  not  a  party  to  a 
ag  to  establish  a  highway  had  no  right 
I  from  the  decision  of  the  circuit  court 
;  the  action  of  the  highway  commis- 
-Irwin  V.  Armuth,  129  Ind.  340,  28 
)2. 

Inp.  1S07) 

B  1003,  p.  335,  c.  14o  (Bums'  Ann.  St 
OTTl),  antborize  the  board  of  county 
ionera  to  t-onatruct  gravel  roads  upon 
tiou  of  a  majority  of  the  landowners 
enefited  by  the  road.  Section  7  pro- 
it  on  or  before  the  day  set  for  the  hear- 


ing of  the  report  of  the  viewers  the  ownen^ 
of  the  land  affected  may  remonstrate  against 
the  report,  first,  because  the  same  is  not  ac- 
cording to  taw ;  second,  assessment  too  high: 
third,  da  mages  too  I  i»w ;  fourth,  costs  nunc 
than  benelits;  and  fifth,  not  a  public  utility. 
Section  14  provides  that  any  person  who  np' 
pea  red  and  filed  a  remonstrance  before  the 
board  of  commissioners  uliall  be  allowed  nn 
appeal  to  the  circuit  court  in  like  manner  af 
appeals  are  now  allowed  to  he  taken  from  tlif 
hoard  of  commissioners  to  the  circuit  court, 
and  on  such  appeal  the  only  qupRtion  that  may 
be  tried  in  the  circuit  court  shall  he  the  qnrs- 
tions  raised  before  the  board  of  commission- 
ers. Burns'  Ann.  St.  1901,  8  6754,  relating 
to  highways,  provides  that  any  person  aggriev- 
ed by  any  decision  of  the  board  of  commis- 
sioners may  appeal  tliprt'froni  to  the  circuil 
court  of  such  county.  Srctioii  785'.),  rclatiuir 
to  organization  of  boards  of  conimi'^sijiiiTH 
provides  that  from  any  decision  of  such  com- 
missioners there  shflll  be  allowed  an  appeal  to 
the  circuit  court  by  any  person  nggrieved. 
Held,  that  laiiilownors  Iiad  the  right  to  appeal 
to  the  circuit  court  from  a  decision  of  the  board 
of  county  commissioners  finding  that  a  ma- 
jority of  the  landowners  had  signed  a  petitiou 
for  a  road.— Boss  v.  Becker,  100  Ind.  IGG,  8;L 
N.  E.  47a 

For  Cases  from  Other  States, 

See  23  Cent.  Dig.  High.  SS  177-108,  200- 
203. 

8  ~)8  (3).  Decisions  revieicahle. 

[a]  (Sup.  186S) 
Viewers  who  were  appointed  upon  a  peti- 
tion for  a  highway  reported  that  the  proposed 
way  would  not  be  of  public  utility,  and  also 
assessed  the  damages  of  the  persons  who  vould 
be  affected  by  the  way  if  it  should  be  e8tal>' 
lished.  The  board  of  commiBsioners  thereupon 
dismissed  the  petition  unless  the  petitioners 
would  open  and  maintain  the  road  at  their 
own  expense.  Held,  that  an  appeal  would  lie 
under  1  Gav.  &  H.  St.  p.  3C4,  §  20.  to  the 
court  of  common  pleas. — Crossley  v.  O'Brien, 
24  Ind.  32.".,  87  Am.  Dec.  320. 

[b1    (Sap.  1865) 

No  appeal  liea  from  an  order  sustaining 
a  demurrer  to  an  answer  to  a  petition  for  a 
highway,  as  no  such  pleadings  as  an  answer 
and  demurrer  are  proper  tn  such  case. — Logan 
T.  Kiser,  25  Ind.  303. 

[c]     (Snp.  1877) 

Where  dnmagea  hnve  been  assessed  In  far 
Tor  of  a  person  who  objects  to  the  location  of' 
a  highway  which  has  been  petitioned  for,  the' 
decision  of  the  board  of  commissioners  as  to 
whether  aach  highway  is  one  of  sufficient  im' 
portanoe  to  the  public  that  such  damages,  and- 
the  costs  attendant,  be  paid  out  of  the  conn^ 
ty  treasury,  i&  final  and  not  revievable. — Ja^ 
inieson  v.  Board  of  Com'rs  of  Cass  C7uuiity,  <*i(S 
lud.  4fiG. 
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Id]  (8sp.l88^ 

Under  tbe  fltatnte  makins  the  qaesHon  of 
paying  damages  od  the  establlBhment  of  a  high- 
way ont  of  the  conntjr  treasury,  one  solely  for 
the  eonsidezation  of  the  board  of  commissifm- 
crs,  its  jadgment  and  determination  in  that  re- 
gard cannot  be  controlled  or  reviewed  by  any 
other  coort— Wiikinson  v.  Bixler,  88  Ind.  574. 

C«1  (flap,  use) 
Ko  appeal  to  the  oltenit  court  lies  from 
an  order  of  the  board  of  connty  commissioners 
confirming  the  report  of  original  viewers,  find- 
ing that  a  prop4»ed  highway  is  not  of  public 
utility.— McKee  v.  Gould,  108  Ind.  107,  8  N. 
E.  724. 

[f]     (S«p.  1S86) 

In  proceedings  for  the  efitabliahment  and 
construction  of  a  free  gravel  road  under  Rev. 
St  1881,  I  5091  et  aeq.,  the  final  order  by  tbe 
board  of  county  commissioners  is  the  order 
confirming  the  assessments  of  benefits  made 
by  the  committee  appointed  as  required  by  sec- 
tion 5096  of  the  statute;  and  an  appeal  will 
not  lie  to  the  circuit  court  from  an  order  re- 
jecting a  motion  to  vacate  former  orders  ap- 
proving the  report  of  the  viewers,  and  direct- 
ing tbe  improvement  to  be  made.— Neptune  v. 
Taylor,  108  Ind.  450.  8  N.  E.  5G6. 

Isi    (Snp.  1SS9) 

No  appeal  to  the  circuit  court  lies  from 
an  order  of  tbe  board  of  county  commission- 
ers confirming  the  report  oE  reviewers,  finding 
that  a  proposed  highway  is  not  of  public  ntil- 
lty.-^one8  v.  Duffy,  119  Ind.  440,  21  N.  B. 
348. 

tb]  Under  the  Indiana  statutory  proceedings 
for  tbe  construction  of  gravel  roada,  an  appeal 
does  not  lie  from  an  order  of  the  commission- 
ers for  the  construction  of  the  road,  but  only 
from  the  final  order  confirming  the  report  of 
the  freeholders  appointed  to  estimate  the  ex- 
pense of  the  improvement.— (Sup.  1889)  Tom- 
linson  v.  Teters,  120  Ind.  237,  21  N.  E.  910; 
(1890)  Anderson  v.  Claman.  123  Ind.  471,  21 
N.  E.  175. 

D]  (Sap.  18W) 
Under  Rev,  St.  1881,  {  5024,  which  makes 
it  the  imperative  duty  of  tbe  county  commis- 
sioners to  enter  judgment  refusing  to  establish 
a  highway  when  the  second  viewers  have  re- 
ported against  its  utility,  it  is  proper  to  dismiss 
an  appeal  from  such  judgment;  the  circuit 
court  having  no  greater  jartodiction  In  the  mat- 
ter than  the  comraissioneis.— Bowman  v.  Jobs, 
123  Ind.  44,  23  N.  E.  070. 

UI  (Sap.  1890) 
A  proposed  highway  commenced  at  the 
bank  of  a  river,  of  such  size  as  to  be  called 
a  "lake,**  and  used  by  the  public  for  fishing, 
hunting,  and  bathing,  and  ran  about  40  rods, 
intersecting  with  other  public  highways.  Held 
that,  notwithstanding  ttfe  proposed  road  was 
open  only  at  one  end,  the  finding  of  a  jury  that 


it  wontd  be  of  public  utility  should  be  sustained 
on  appeal— Moore  v.  Ang^  125  Ind.  SQ2,  23 
N.  E.  816. 

[k]    (Sap.  1892) 

In  proceedings  on  petition  before  a  board 
of  county  commissioners  for  the  establishment 
of  a  free  gravel  road,  an  appeal  to  the  drcnit 
court  will  lie  only  from  a  final  order  of  the 
board.— Wilson  t.  McClaln,  131  Ind.  335^  30 
N.  E  1083. 

[1]  (Sap.  1S»4) 
Where  no  appeal  was  taken  from  a  final 
order  of  the  board  of  county  commissioners 
eatablisbing  a  highway,  the  sufficiency  of  the 
petition  on  which  such  order  was  based,  and 
which  became  merged  therein,  will  cot  be  con- 
sidered on  appeal  from  an  order  setting  sside  all 
proceedings  subsequent  to  the  entry  of  such 
final  order.— Badger  v.  Merry,  139  Ind.  631, 
39  N.  E.  800. 

[m]     (Sop.  1896) 

On  appeal  in  proceedings  to  establish  a 
highway,  the 'Supreme  Court  will  not  disturb 
findings,  supported  by  the  evidence,  as  to  pnb- 
lie  utility.— Forsyth  v.. Wilcox,  143  Ind.  144, 
41       E.  371. 

[n]    (Sap.  IMS) 

The- highway  act  (Acts  lOOS,  p.  579,  c 
167,  I  123;  Bums'  Aon.  St  1008,  f  7703)  pro- 
vides for  a  hearing  de  novo  in  the  drcnit  court 
on  appeal  from  dedrions  of  the  board  of  com- 
missioner^ and  authorises  the  Supfeme  Coort 
to  finally  determine  tbe  cause  or  to  refer  it 
back  to  the  county  board.  A  judgment  at  tbe 
circuit  court  authorized  the  highway  improve- 
ments petitioned  for.  made  final  disposition  of 
all  the  questions  involved  in  the  appeal,  and 
certified  it  back  to  the  board  of  commissioners, 
with  directions  to  proceed  according  to  the 
law;  and  no  motion  was  made  to  modify  tbe 
judgment.  Held,  that  the  judgment  was  t 
"Snal  judgment."  and  appealable  to  the  Supreme 
Court  under  Bums*  Ann.  St.  1901.  9  ^ 
(Bums'  Ann.  St.  1908,  {  671),  permitting  an 
appeal  to  the  Supreme  Court  from  all  final 
judgments,  and  Bums'  Ann.  St.  1908^  {  1393 
(Acts  1907,  p.  137,  c.  96).  requiring  appeals  in 
proceedings  to  establish  highways  to  be  taken 
directly  to  tbe  Supreme  Court.— Hall  t*  Uc- 
Donald.  171  Ind.  9,  85  N.  E.  707. 

[o]    (Sap.  1B08) 

Und«r  Rev.  St,  1881.  {  SjOKl,  providing 
that,  if  a  majority  of  tbe  viewen  report 
against  the  public  utility  of  a  highway,  it  shall 
not  be  established,  bnt,  if  they  report  favo^ 
ably  thereto,  the  highway  shall  be  opened,  as 
amended  by  Acts  1906.  p.  624,  e.  167,  {  1ft 
by  adding  the  proviso  that  an  appeal  shall  lie 
to  the  circuit  court  from  an  order  dismissing 
the  petition,  or  ordering  the  hi^way  estab* 
lished,  petiUonera  may  appeal  from  an  order 
of  the  commissioners  dismissing  their  petition. 
— Kelley  T.  Angsperger,  171  Ind.  153,  85  N. 
E.  1004. 
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Where,  in  highway  pruceedtngB,  a  motton 
to  dismin  was  sustained,  and  the  jadgment 
adjndKed  that  the  remooBtratore  zecover  of  pe- 
titionera  their  cost,  mch  action  of  the  court 
fully  disposed  of  the  case,  and  was  a  final  ap- 
pealable jndRment,  and  not  merely  a  Judgment 
for  coats.— Id. 

[p]   (Sav.  U09) 

Under  Burns'  Ann.  St.  1908,  |  7658  (Acts 
IMS,  p.  524,  c.  167,  I  10),  providing  that,  if 
a  majralty  of  the  vievera  report  against  the 
peblic  utili^  of  a  highway,  it  shall  not  be  ea- 
tabHsbed,  bot,  if  they  report  favorably,  it  shall 
be  opened,  and  providing  for  appeal  to  the  circuit 
eoart  from  an  order  dismissing  the  petition  or 
ordering  the  highway,  petitioners  may  appeal 
from  an  order  dlsmlralng  their  petition,  on  the 
return  of  an  adverse  report  of  the  viewers. — 
GangloflC  v.  Lawler.  171  Ind.  726,  87  N.  E. 

m. 

[q]  ino) 
Where,  on  proceedings  to  establish  a  pub- 
lic highway,  the  board  of  county  commission- 
ers entered  an  order  finding  the  road  of  public 
utility,  and  ordering  the  payment  of  proper 
damages  before  the  opening  of  the  road,  it  was 
snffldent  to  authorize  an  appeal  to  the  circuit 
court,  although  it  contained  clerical  errors  af- 
fecting its  grammatical  sense,  and  though  it 
was  anskillfully  drawn;  it  haring  finally  de- 
tennined  the  public  utility  of  the  road  and  the 
amount  of  damages  which  must  be  paid.— Qlen- 
dennlDg  v.  Stahley,  91  N.  E.  234. 

Fob  Cases  fbou  Otheb  States, 

See  25  Cent.  Dio.  High.  S{  177-198,  200- 
203. 

I  58  (4).  Presentation  and  reaervaHon  of 
grounds  of  review. 

W  (Sap.  1S62) 
Alleged  defects  in  proceedings  concerning 
the  location  or  change  of  highways,  had  before 
the  township  trustees,  must  be  presented  to 
the  consideration  of  the  board  of  commiasion- 
ere  while  the  cause  is  in  progress  before  them, 
or  they  will  not  be  available  in  the  circuit 
court  on  appeal.— Shafer  v.  Bardener,  19  Ind. 
294. 

n>]  (Sup.  1S65) 
The  objection  that  one  of  the  petitioners 
tot  a  highway  is  not  a  resident  of  the  county 
in  which  such  way  is  asked  for  cannot  be  tak- 
en for  the  first  time  by  motion  or  by  a  plea 
in  abatement,  in  the  circuit  court,  on  appeal 
from  the  decision  of  the  board  of  commisaioa- 
fn,  but  must  be  made  before  the  appointment 
of  rieweiB.- Little  v.  Thompson,  24  Ind.  140. 

[cl    (Sail.  U«5) 
It  1b  too  late  on  appeal  to  the  circuit  court 
to  deny  for  the  first  time  the  right  of  parties 
to  make  objection  to  the  establishment  of  a 


proposed  highway,— Wilson  r.  Whltsell,  24  Ind. 

30G. 

[d]     (Snp.  1S6E) 
A  question  as  to  the  definiteness  of  the  lo- 
cation in  proceedings   to  establish  a  public 
road  cannot  first  be  raised  on  appeal.— Smith 
V.  Alexander,  24  Ind.  454. 

An  objection  as  to  the  sufficiency  of  a  no* 
tice  of  a  petition  for  a  highway  cannot  be  made 
for  the  first  time  on  appeal  to  the  drcnlt  court, 
even  by  one  who  did  not  become  a  party  to 
the  proceedings  until  after  the  appeal  was  tak- 
en.-Id. 

W     (Sap.  1884) 

In  proceedings  to  establish  a  highway,  ob- 
jections not  affecting  the  jurisdiction  of  the 
commissioners*  court  will  not  be  considered 
when  made  for  the  first  time  on  appeal  to  the 
circuit  court  from  such  commissioners'  court. 
—Lowe  V.  Ryan.  94  Ind.  450; 

On  appeal  from  an  order  opening  a  high- 
way, an  objection  that  the  road  will  pass 
through  appellant's  indosure  of  more  than  a 
year's  standing,  and  that  he  had  not  given  his 
consent  to  such  location,  not  presented  before 
the  commissioners'  court,  cannot  be  raised  in 
the  circuit  court— Id. 

m    (Svp.  1885) 

On  appeal  from  the  board  of  commission- 
ers to  the  clrcnit  court  In  proceedings  to  lo- 
cate a  highway,  nothing  can  be  tried  except 
what  was  put  in  issue  before  the  board,  and 
objections  can  only  be  taken  to  facts  upon 
which  the  jurisdiction  of  the  board  depends 
by  appearing  before  the  commissioners  and  mak< 
ing  such  objections  at  the  time  the  petition 
is  presented  and  before  the  appointment  of 
viewers.— Forsythe  v.  Krenter.  100  Ind.  27. 

[Kl  (Sap.  1885) 
Objections  to  tiie  report  of  viewers  In  pro- 
ceedings to  locate  a  highway  must  be  presented 
to  the  board  of  commissioners,  and  cannot  be 
first  raised  in  the  Supreme  Court— Thayer  v. 
Burger,  100  Ind.  2C2. 

Objections  to  the  report  of  commissioners 
on  laying  out  a  way  cannot  first  be  taken  in 
the  supreme  court  on  appeal.— Id. 

pi]    (Sap.  18S6) 

No  question  can  be  raised  on  appeal  whidi 
was  not  presented  to  the  board  of  county  com- 
missioners, and  objections  to  the  petition  and 
proceedings  must  be  specifically  stated. — Os- 
bom  V.  Sutton,  108  Ind.  443, 9  N.  B.  4ia 

£1]  CSa».18«) 
Where  a  party  appears  before  the  board 
of  county  conunissioners  without  objecting  to 
the  sufficiency  of  a  notice  for  the  construction 
of  gravel  roads,  he  waives  his  right  to  make 
such  objection  on  appeal.— Robinson  v.  Blppey, 
12  N.  E.  141.  Ill  Ind.  112. 
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Id  a  proceeding:  to  establish  &  gravol  road, 
under  the  gravel  roads  acts  (Act  March  3,  1S77 ; 
Act  April  8,  1885),  where  there  is  a  petition 
signed  by  a  number  of  fret*holders,  and  it  it 
adjudRod  sufficient  by  the  board  of  commission' 
ers,  the  proceedinss  will  not  be  void ;  and, 
unless  the  objection  is  made  before  the  board 
that  the  petition  is  not  signed  by  the  requisite 
number  of  freeholders,  it  will  nut  be  available 
on  appeal. — Id. 

Objections  to  the  Ruffi'  i*'ne'.v  of  the  bond 
required  by  the  gravel  roads  act  of  1877  to  be 
filed  in  proceedings  for  the  establishment  of 
such  roads  must  he  made  in  the  commissioDers' 
court,  or  they  will  not  be  considered  on  appeal. 
—Id. 

The  delay  of  the  board  of  enminisMoners 
in  acting  on  a  ]>etition  for  the  estahlislinieut 
of  a  gravel  road,  under  the  law  (Act  Marc-h  3, 
1877;  Act  April  8.  lS8."i).  does  not  oust  juris- 
diction, end  if  the  party  does  not  urge  that  ob- 
jection in  the  coinmisMoners'  court  it  will  uot 
be  available  on  appeal.— 

[]]     (Sap.  ISSS) 

All  order  on  a  motion  to  dismiss  a  peti- 
tion for  a  public  liijihway  hccaiine  of  lack  of 
notice  will  not  be  reviewed  on  appeal  when  such 
objection  was  not  raised  before  the  county 
board,  and  tlie  nintion  is  not  made  of  record 
by  a  bill  of  except idris.— Mathews  v.  Droud, 
114  Ind.  2r>8,  1«  N.  R  GO!) 

[kl     (Snp.  IRWH 

Under  Elliott's  Supp.  §  14.S.".  no  appeal 
lies  from  a  judgment  of  a  board  of  couniy  cora- 
minsioners  ordering  the  construction  of  a  free 
gravel  road,  nt  the  instance  of  owners  of  land 
assessed  therefor  who  failed  to  appear  and 
remonstrate  before  tlie  board. — Wilkinson  v. 
Irfmasters,  122  Ind.  82,  23  X.  R  4W8. 

II]   <»■».  iste) 

In  a  proreeding  before  the  board  of  coun- 
ty commissioners  to  establish  a  road  where  an 
appeal  i«  taken  to  the  circuit  court,  no  question 
can  be  tried  on  npiieal  that  was  not  presented 
to  the  board  of  rommissioners  before  the  ap- 
peal was  taken,  notwitlistanding  tliat,  on  ap- 
peal, the  cause  is  tried  de  novo. — Fulton  v. 
C'ummiiips,  30  X.  E.  WO.  132  Ind.  453. 

I  [m]     (Sup.  ISftr.) 

In  proceedings  to  establish  a  Iiishway,  the 
question  of  the  sufficiency  of  proof  in  the 
circuit  court  as  to  the  qualifications  of  the  peti- 
tioners cannot  be  raised  for  the  6rst  time  in 
the  supifine  court.— I'orsyth  v.  Wilcox,  41  X. 
E.  371, 1-13  Ind.  144. 

In  procpeilings  to  establish  a  highway, 
where  remonstrant  api)ears  generally,  and 
raises  in  the  commissioners'  court  and  the  cir- 
cnit  court  only  the  questions  of  pnblic  titility 
and  the  amount  of  his  damages,  he  waives  all 
oltjectionH  to  the  qualifications  of  petitioners, 
sufficiency  of  tbc  petition,  notice,  order  to  view, 
report  of  viewers,  and  the  failure  to  aiq>oint 
tiei'ond  viewers. — Id. 


[n]  (Snp.  1908) 
In  a  proceeding  for  the  establiahmet 
highway,  only  those  questions  raised  befi 
board  of  commissioners,  except  jurisdi 
questions,  can  be  raised  in  the  circuit 
OD  appeal.— Kinzer  v.  Brown,  170  Ind. 
N*.  E,  C18. 

[0]      (Ap».  1908) 

In  proceedings  for  the  estabUsbmen 
highway,  objections  to  the  petition  not  i 
ably  made  before  the  board  of  commiw 
are  unavailable  either  in  the  Circuit  or 
Inte  Court.— Fancher  t.  Coffin,  41  Ind. 
489,  84  N.  E.  354. 

In  highway  proceedings  objector  I 
remonstrance,  verified  \}y  his  attomej 
agent,  to  which  petitioners  replied,  filing 
tion  to  strike  out  parts  thereof,  which  i 
was  sustained  by  the  board  of  commiss 
and  viewers  were  thereupon  appointed 
ant  to  the  remonstrance,  who  reported 
board  as  to  the  utility  of  the  highway  a: 
damages  to  objector.  Held,  that  i>etit 
having  api^eared  to  and  answered  the  i 
strance  before  tlie  board  of  commissioners 
out  objection,  could  not  object  for  thi 
time  on  appeal  to  the  circuit  court  thi 
remoQstrauce  was  defective  because  nol 
fied  by  the  party.— Id. 

[p]    (Sup.  1909) 

In  highway  proceedings,  objections  tc 
on  which  the  jurisdiction  of  the  countj> 
missioners  depends,  not  apparent  on  th< 
of  the  record,  can  only  be  taken  by  b 
such  objections  before  the  board  when  t 
tltion  is  presented,  and  before  the  appoii 
of  viewers.— JBtna  Life  Ins.  Co.  v.  Jones, 
K.  871. 

Acts  1905.  p.  579,  c.  107.  8  123  (Burns 
St.  1908,  §  7703),  provides  that  any  pera 
grieved  by  any  decision  of  the  county  cc 
sioners  in  any  proceeding  relating  to  big 
may  appeal  therefrom,  etc.,  and  that  sui 
peal  shall  t>e  tried  de  novo,  and  may  be  I 
to  any  issue  tried,  "or  that  might  hav( 
tried,  before  the  county  board."  Held 
the  last  clause  only  authorizes  the  tr 
such  issues,  on  apiieal  as  might  have  beei 
under  issues  made  before  the  board,  ant 
not  authorize  the  trial  of  issaes  not  pre 
to  the  board.— Id. 

[q]     (Sup.  J910) 

Under  Acts  lOOfi.  p.  579,  c.  167,  S  12 
vidiag  that  an  appeal  from  the  decision 
board  of  county  commissioners  in  a  highwf 
ceeding  shnll  be  tried  de  novo,  and  may  I 
as  to  any  issue  tried,  or  that  might  havi 
trieil.  before  the  county  board,  the  jurisi 
of  the  t)oard  could  not  be  challenged  on 
in  the  circuit  court,  on  the  ground  th 
petition  for  the  improvement  of  the  hi 
was  not  signed  by  the  l^nisite  nnml 
freeholders:    such  gaestion  not  having 
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preseoted  before  the  board. — George  t. 
N.  El.  OOG. 

»  PBOM  Other  States, 

i  Ceht.  Dio.  High,  il  177-198,  200- 


(5).  Procecdlnga  for  tramfer. 

f.  1S48) 

ppearance  of  remonstrants  to  the  open- 
iiKhway  before  the  board  of  commis- 
ide  Uipm  parties,  80  that  they  were 
take  notice  of  an  appeal;  and  sum- 
lem  as  appellees  was  not  necessar)-.— 
Hardesty,  1  Ind.  79,  Smith.  53. 

ppeal  from  the  decision  of  poiinty 
iprs  orderingr  a  road  prayed  for  to 
,  the  original  papers  must  be  filed 
niit  court,  the  court  of  appeal;  and 
;ufficient  to  file  a  transcript  of  them. 


».  1S55) 

1  appeal  taken  to  the  dreolt  court 
Atd  of  county  commissioners  in  the 
locatinfT  a  public  higbway,  no  other 
re  filed  in  that  court  but  a  transcript 
ord  of  the  proceedings  of  the  board, 
t  the  appeal  was  properly  dismissed 
.—Moore  t.  Smock,  «  Ind.  'JSKi. 

I  p.  1855) 

■  Rev.  St.  1843,  pp.  186.  187,  37, 
ard  of  commissioners  could  not  allow 
.  from  their  decision  establishiue  a 
ind  approving  the  appeal  bond  since 
Es  were  incumbent  upon  the  auditor. 
V.  HullDgs.  7  Ind.  144. 

iro^-isioos  of  Rer.  St.  1843,  pP.  18i!, 
r.  38,  and  of  General  Highway  Art 
8,  Ttt,  in  relation  to  appeals  from  de- 
tbe  boaM  of  commissioners,  are  to 
ed  together ;  and  those  of  the  Ilevisnl 
»f  1843  governed  in  relation  to  ap- 
tghway  proceedings,  except  as  to  the 
n  which  the  appeal  was  to  be  takvn. 

ffidavit  required  by  Uov.  ht.  3843.  pp. 
i§  37,  38,  to  antliorize  an  nppenl  from 
•n  of  the  board  of  co mm ioHi oners,  wnn 
o  the  maintenance  of  the  appeal,  and, 
•  ai^eal  was  taken  by  a  person  who 
party  to  the  proeeedings,  the  appeal 
be  sustained,  though  the  rond  was 
■rough  appellant's  laud,  and  the  bonid 
;d  the  appeal  and  approved  the  bund. 


ip.  1880) 

[>eared  from  the  record  on  appeal  from 
jf  the  board  of  commissioners  vacat- 
fhway  that  the  commissioners  had 
n  appeal,  Bpecifying  the  penalty  of 
1  bond  and  the  surety  to  be  taken 
The  auditor  filed  the  bond,  and  sent 
script.  Held,  that  the  auditor  should 
'oved  the  bond  as  an  act  of  his  own 


judgment,  and,  as  it  was  left  in  doubt  by  the 
record  whether  be  did  so  approve  it  or  merely 
filed  it  under  the  approval  of  the  commiwiion- 
ers,  the  appeal  was  not  well  taken. — Shepherd 
v.  Dodd,  15  Ind.  217. 

[e]      (Sup.  1865) 

Where  viewers  appointed  to  report  as  to 
the  utility  of  a  proposed  highway  make  a  con- 
ditional report  that,  if  the  petitioners  for  the 
way  will  open  it,  the  change  is  of  public  utility, 
otherwise  not,  and  the  board  of  commissioners 
make  an  order  to  the  effect  that,  when  the  new 
route  is  opened  and  made  as  good  as  the  old 
one,  it  will  be  established  and  located  as  a  higli- 
way,  and  afterwards  make  another  order  de- 
claring the  new  route  to  be  a  public  highway 
and  vacating  the  old  road,  an  appeal  taken  in 
less  tlian  30  days  from  the  last  order  is  in 
time.— Wilson  t.  Whitsell.  '2*  Ind.  306. 

[(]  (Snp.  186S) 
A  bond  signed  by  the  appellants  only  is 
not  a  bond  witli  surety,  as  required  by  1  Gav. 
&  TI.  Rev.  St.  p.  304.  X  2<t,  allowing  an  appeal 
from  the  decision  of  the  county  commlsslouers 
in  a  proceeding  for  the  luvatiun  of  a  highway, 
and  the  defect  cannot  be  cured  by  filing  a  prop- 
er bond  in  the  Appellate  Court- McVey  t. 
Heavenridge,  30  Ind.  100. 

[g]     (Sap.  1S68) 

An  application  was  made  to  the  county 
commissiODcrs  for  permission  to  or;!anize  nn 
association  for  the  construction  of  a  gravel 
road,  under  Act  18fi.j.  A  contest  was  filed  by 
persons  alleged  therein  to  be  owners  of  the 
land,  which  was  subject  to  taxation  on  the 
construction  of  the  road.  Tbe  application  was 
granted,  and  an  appeal  to  the  circuit  court  wax 
dismissed  because  the  statute  under  which  such 
proceedings  were  had  did  not  provide  for  an 
appeal  from  the  decision  of  the  commissioners. 
field  that,  no  affidavit  having  been  filed  as  re- 
quired by  1  Gar.  &  H.  St.  p.  253,  |  31.  under 
wbic-h  the  appeal  was  allowable,  and  the  per- 
sons taking  the  appeal  not  being  parties  to  the 
proceeding  before  the  commissioners,  it  was 
properly  dismis»«od.— Jones  v.  Tbeiss,  30  Ind. 
nil. 

[b]    (Sap.  ISTO) 

An  appeal  by  a  pntitioner  for  the  estab- 
lishment of  a  liijrhway  from  an  order  of  the 
hoard  of  county  corainissiouers  having  been 
taken  in  term  time  of  the  circuit  court,  all 
adverse  parties  before  the  commisfiioners  were 
obliged  to  take  notice  of  the  apjieal.  and  were 
bound  to  look  to  their  interest  in  the  circuit 
court ;  and  the  omis-^ion  of  the  name  of  one 
of  the  apiK'llees  from  the  docket  was  unimpor- 
tant.—Smith  v.  Scearce,  34  Ind.  SSTi. 

[!]  (SBp.1877) 
Though,  on  appeal  from  the  decision  of 
the  county  hoard  locating  a  highway,  appellant 
should  cause  a  summons  to  be  issued  out  of 
tbe  circuit  court,  returnable  on  the  first  day 
of  its  next  term,  requiring  the  appellees  to  a]>- 
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pear  and  answer,  failure  to  sue  ont  aach  aum- 
mons  is  not  ground  for  dianiiagal  of  tlie  ap- 
peal.—Scraper  T.  Pipes,  69  Ind.  168. 

Where  sereral  persons  interested  filed  sep* 
arate  remonstrances  on  the  ground  that  the  pro- 
posed road  wiil  not  be  a  public  utility,  one  of 
them  may  appeal  from  the  order  made  against 
him  by  filing  bonds  with  his  co-remonstrator 
as  his  surety.— Leffet  t.  Obenchaln,  90  Ind.  50. 

[k]  (Snp.  18») 
Under  Rev.  St  1881,  S  5T72,  which  pro- 
vides that  any  person  aggrieved  by  a  decision 
of  the  county  commissioners  may  appeal  to  the 
circuit  court,  but,  if  such  person  is  not  a 
party  to  the  proceeding,  such  appeal  shall 
not  be  allowed,  unless  he  shall  file  an  affidavit 
showing  hia  interest  in  the  matter,  a  person  who 
is  named  in  a  petition  for  opening  a  highway 
as  one  whose  land  is  to  be  taken  therefor  need 
not  file  such  an  affidavit  in  order  to  appeal 
from  an  order  establishing  such  highway,  since 
he  is  a  party  to  the  proceeding.— Wilson  v. 
Wheeler,  126  Ind.  173,  25  N.  B.  190. 

[I]    (Snp.  1896) 

Rev.  St  1894.  S  «T54  (Rer.  St  1881,  f 
6027),  proriding  that  any  person  aggrieved  by 
the  decision  of  the  board  of  commissioners  in 
laying  out  a  highway  may  appeal  therefrom, 
and  that  in  case  proceedings  be  bad  in  more 
than  one  county,  the  auditors  of  each  county, 
on  being  notified  of  such  appeal,  shall  transmit 
to  the  court  to  which  the  appeal  is  taken  all 
the  proceedings  in  such  county,  and  uiion  the  de- 
termination of  audi  appeal  snch  clerk  shall  no- 
tify the  auditors  of  all  the  counties  Interested 
therein,  does  not  make  eadi  appeal  a  separate 
case,  which  must  be  brought  up  on  a  separate 
transcript  of  the  record.— Glassbum  r.  Deer,  41 
N.  E.  376,  143  Ind.  174. 

Under  Rev.  St.  1804.  S  mTti  (Uev.  St. 
1881,  S  5027),  iffoviding  for  appeals  from  any 
decision  of  the  board  of  commissioners  in  lay- 
ing out  a  highway,  and  the  filing  by  appellants 
of  a  bond  with  surety,  a  bond  given  by  one 
appellant,  with  another  appellant  aa  surety,  is 
sufficient. — Id. 

[m]    (Sup.  1S99) 

That  parties  not  appealing  were  not  duly 
summoned  on  the  appeal  is  immaterial,  when 
tlie  appeal  is  taken  in  term  time,  as  Rev.  St. 
1SS1,§  5775  (Burns'  Rev.  St.  1894.  8  7862; 
Horner's  Rev.  St.  1897,  §  5775),  requires  sum- 
mons only  when  appeal  Is  taken  in  vacation.— 
Kirsph  V.  Braun,  53  N.  a  1082,  153  Ind.  247. 

tnj  <Snp.  19031 
An  appeal  from  an  order  of  county  com- 
missioners establishing  a  highway  cannot  be 
taken  after  the  30  days  limited  by  Bums'  Rev. 
St.  1901,  89  7859,  7800.— Robaon  v.  Richey,  C5 
N.  B.  1032,  169  Ind.  660. 

to]    <ftap.  1W9) 

Where  the  court  allows  the  filing  of  a  sub- 
stituted bond,  it  is  not  required  that  the  sub- 


stituted bond  be  rigued  by  the  same  penou 
who  signed  the  original  bond,  and  there  is  no 
presumption  that  it  is  so  signed.- Fowler  t. 
Newsom,  90  N.  E.  9. 

By  granting  leave  to  appellants  to  file  such 
substituted  t>ond  and  approving  it  when  Gled, 
the  circuit  court  necessarily  found  that  an  ap- 
peal txMid  had  been  filed,  and  approved  by  the 
auditor  within  the  required  time.— Id. 

The  granting  of  leave  to  file  such  substi- 
tuted bond,  and  approving  it  when  filed,  wu 
equivalent  to  a  finding  that  the  bond  was  niffi- 

clent,  and  complied  with  the  statute.— Id. 

Where  a  petition  in  highway  proceeding  is 
signed  by  several  persons,  and  an  appeal  from 
the  judgment  of  the  board  of  commissioners  ia 
taken  by  one  of  those  persons,' another  petition- 
er may  sign  the  appeal  bond  as  a  surety.— Id. 

Fob  Cases  raoic  Otheb  States, 

See  25  Cent.  Dio.  High.  |{  177-198,  200- 
20S. 

8  58(0).  Record  and  proceedinffs  not  in 
record. 

[a]  (Snp.  1863) 

The  circuit  court  cannot  entertain  an  ap- 
peal from  the  board  of  commissioncra  in  a 
matter  relating  to  highways  unless  the  origins) 
papers  before  the  board  are  brought  also  before 
the  court— Purviance  v.  Drover,  20  Ind.  'ISS. 

[b]  (Snp.lSTO) 

A  ruling  of  the  circuit  court  dismissing 
an  appeal  from  the  board  of  county  c-onoiuis- 
sioners  in  a  proceeding  to  change  the  locatiun 
of  a  highway  cannot  be  presented  to  the  su- 
preme court  except  by  a  bill  of  exceptions,— 
Bumtrager  v.  McDonald,  34  Ind.  277. 

[c]  (Snp.  ISTT) 
Under  2  Rev.  St.  1876,  p.  177,  8!  :}4o, 
34G,  a  motion  to  dismiss  an  appeal  from  an 
order  of  the  board  of  commissioners  to  the  cir- 
cuit court  can  be  made  part  of  tlie  record  only 
by  a  bill  of  exceptions,  or  by  order  of  the 
circuit  court;  and  only  by  such  bill  will  the  ac- 
iion  of  that  court  thereon  be  reviewed  by  the 
Supreme  Court.— Scottcn  v.  Divilbiss,  00  Ind. 
37. 

[d]  (S«p.  1879) 
Rrror  alleged  on  an  appeal  in  highway 
proceedings  that  the  court  erred  in  tendering 
judgment  that  the  highway  should  be  opened  is 
not  sustained  by  the  record,  which  fidla  to 
show  that  the  court  rendered  any  such  judg- 
raent— Turley  v.  Oldham,  68  Ind.  114. 

[fll     (Sap.  1881) 

An  appeal  to  the  supreme  court  from  a 
decision  of  the  circuit  court  dismissing  an  ap- 
peal from  an  order  of  a  board  of  commissioners 
for  the  opening  of  a  highway  will  only  revipw 
what  occurred  in  the  circuit  court;  and  there- 
fore, where  a  bill  of  exceptions  recites  the  pro- 
ceedings which  resulted  in  a  dismissal  of  the 
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appeal,  bat  fails  to  state  the  grounds  upon 
vUch  the  appeal  was  dismissed,  or  to  assign 
any  reason  for  dismissing  it,  all  the  presump- 
tions must  be  indulged  in  favor  of  the  decision 
Mow  dismissing  the  appeaL— Cox  t.  Undley, 
SO  Ind.  S27. 

m  (S.p.  1882) 
Upon  an  appeal  from  on  order  of  a  board 
of  highway  commissioners  establishing  a  high- 
way, only  Bucb  issnea  and  questions  are  open 
in  Uie  circuit  eonrt  as  were  before  the  board, 
except  each  ai  are  properly  raised  by  amend* 
Dtent-Oreen  t.  Blliott,  86  Ind.  53. 

[f]    (Sup.  1S») 

Where,  on  appeal  from  the  decision  of 
foiinty  commissioners  laying  out  a  highway,  no 
affidavit  of  interest  appears  among  the  files,  or 
in  the  transcript,  which  the  law  requires  the 
county  au»^tor  to  make  full  and  complete, 
it  will  be  presumed,  in  the  absence  of  any 
showing  to  the  contrary,  that  no  such  affidavit 
was  filed.— Wilson  t.  Wheeler,  125  Ind. 
25  N.  R  190. 

m  (App.  i»2) 

niiere.  on  appeal  from  a  decision  locating 
a  highway,  appellant  makes  affidavit  ahowing 
that  H.  was  a  member  of  the  board  of  county 
commissioners,  and,  when  the  proceedings  were 
pending  before  it,  owned  real  estate  that  would 
be  affected  by  the  improvement,  but  the  record 
shews  that  all  the  proceedings  were  had  before 
the  other  two  members  of  the  board,  and  con- 
tains an  entry  that  H.,  being  the  owner  of 
BQch  land,  declined  to  act,  the  record  must 
control.— ICenard  t.  Grande,  G4  N.  £.  G44,  I'D 
Ind.  App.  579. 

ni  (Svp.  1909) 
Bums'  Ann.  St  {  77^,  providing  that 
peraoDs  aggrieved  by  any  decision  in  highway 
proceedings  may  appeal  to  the  circuit  court 
by  filing  a  bond,  and  section  0023,  providing 
that  within  20  days  after  the  filii^  of  snch 
bond,  the  auditor  shall  make  out  a  complete 
transcript  of  the  proceedings,  and  deliver  the 
same  and  the  bond  to  the  clerk  of  court  to 
wliich  tlie  appeal  la  taken,  do  not  require  that 
the  record  of  the  proceedings  before  the  board 
of  commissioners  or  the  traoacript  filed  by  the 
auditor  in  the  circuit  court  should  show  that 
an  appeal  was  taken  from  the  decision  of  the 
board  to  the  circuit  court,  or  that  the  appeal 
bond  should  be  incorporated  or  mentioned  in 
ssid  record  or  transcript. — Fowler  v.  Newsom, 
90  X.  E.  9. 

Fob  Cases  pbou  Other  States, 

Sbe  25  Cent.  Dig.  High.  ${  177-108,  200- 
203. 

I  68  (7).  Effect  of  appeal. 

M    (Swp.  1879) 
Where  an  appeal  is  taken  to  the  circuit 
court  from  an  order  of  a  board  of  commission- 
ers for  the  location  of  a  highway  as  the  case 


stands  for  trial  do  novo,  the  reports  of  the  re- 
viewers are  thereby  Tacated.— Xurley  v.  Old- 
bam,  68  Ind.  114. 

Fob  Cases  fboh  Oraia  Statks, 

See  25  Cent.  Dio.  High.  SS  177-198,  SOO- 
203. 

§  58  (8).  Bearing  and  determination  of 
cause  in  generai. 

[a]     (Sap.  1S56) 

The  object  of  an  appeal  to  the  circuit  court 
from  an  order  of  the  county  commi&ionera 
laying  out  a  road  is  to  give  the  party  the  bene- 
fit of  a  trial  on  questions  of  fact  in  a  court 
where  a  jury  can  be  called ;  and  it  follows 
that  the  appointment  of  reviewers  by  the  cir- 
cuit court  was  irregular,  and  that  their  report 
was  properly  set  aside.— Kemp  t.  Smith,  7  Ind. 
471. 

[b]    (Sup.  1863) 

On  appeal  to  the  circuit  court  from  the 
decision  of  highway  commissioners,  the  case 
stands  as  if  originally  instituted  there  to  be 
tried  on  its  merits;  and  an  inquiry  as  to  what 
was  proved  before  the  commissioners  is  not 
legitimate,  nor  need  the  transcript  of  their 
proceedings  contain  any  of  the  proofs  adduced 
before  them.— Brown  t.  McCord,  20  Ind.  270. 

[0]  (Swp.  im) 

The  practice  on  appeal  to  the  circuit  court 
in  proceedings  to  lay  out  and  establish  a  high- 
way is  not  to  appoint  viewers,  but  to  try  the 
case  de  novo  in  the  circuit  court  by  the  court 
or  a  jury.— Hays  v.  Parrish,  52  Ind.  132. 

[d]  (Sup.  1877) 

Where,  in  a  proceeding  to  establish  a 
highway,  one  appeal  is  taken  from  the  order 
locating  it,  and  another  from  an  order  of  the 
board  approving  the  report  of  reviewera  as  to 
damages,  they  should  be  consolidated  as  con- 
stituting one  cause. — Jamieson  v.  Board  of 
Com'rs  of  Cass  County,  56  Ind.  466. 

[e]  (Sup.  1S80) 

An  appeal  from  an  order  of  the  county 
board  establishing  or  relocating  a  highway  is, 
by  1  Rev.  St.  1S76,  p.  357,  {  3fi,  placed  on  the 
same  footing  as  an  ordinary  civil  action,  and  a 
change  of  venue  from  the  judge  for  cause  may 
be  granted  therein. — iSchmied  v.  Keeney,  72 
Ind.  300. 

[f]  (S«p.  18821 

On  appeal  from  the  proceedings  of  a  coun- 
ty board  in  locatii^  a  highway,  it  is  error  to 
refuse  to  allow  a  party  to  show  that  the  county 
board  unlawfully  prevented  him  from  filing  a 
remonstrance.— Breitwelser  v.  Fuhrman,  88  Ind. 
28. 

fg]    (8»P.  1883) 

On  appeal  from  proceedings  before  a  board 
of  commissioners  for  the  establishment  of  a 
highway,  where  the  remonstrance,  having  been 
amended  In  the  circuit  court,  is  for  damages 
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only,  the  remonatrant  Is  entitied  to  opeo  and 
oloae.— Peed  t.  Bretmeman,  89  Ind.  252. 

Th]  (8«p.lSS3) 

Since  the  proceedings  before  a  boani  ot 
t'ommtssioners  to  establish  a  highway  are  set 
flside  by  appeal  to  the  circuit  court,  and  ttic 
issues  are  tried  de  novo,  a  motion  to  set  aside 
«uch  proceedings  is  useless. — Dillman  t.  Crooks, 
91  Ind.  15S. 

[i]  (Snp.  1835) 
The  petition  for  establishing  a  highway 
npi'd  not  be  offered  in  evidence  in  proceedinjts 
in  the  circuit  rourt  on  appeal  from  a  decision 
of  the  board,  as  it  is  a  paper  in  the  case.  ni 
the  complaint  is  in  an  ordinary  action.— Wasli- 
inston  Ice  Co.  v.  Lay,  103  Ind.  48,  2  N.  E. 


m  (S«p.  1891) 
On  appeal  in  proceedings  to  establish  a 
highway,  the  circuit  court  properly  refused 
to  allow  appellant  to  file  a  plea  in  abatement 
alle;:iQg  that  less  than  six  persons  signing  the 
petition  reside^l  in  the  neighborhood,  since  he 
l\ad  a  right  lo  contest  the  jurisdiction  without 
filing  any  plea.— Irwin  v.  Armuth,  I'JW  Ind.  340, 
2S  N.  E.  70-J. 

[k]    (Sap.  1S92I 

Rev.  St  ISSI,  S  5095,  provides  that  the 
county  commisaionets,  on  return  of  the  report 
of  the  viewers  appointed  by  them  in  proceedings 
for  the  construction  of  roads,  shall  not  make  an 
order  for  such  improvement  "until  a  majoritj- 
of  the  resident  landholders  of  the  county  whose 
lands  are  reported  as  benefited  and  ought  to 
be  assessed,  and  also  the  owners  of  the  majority 
of  the  whole  number  of  acres  of  all  the  lands 
that  are  reported  as  benefited  and  ought  to  be 
assessed,  shall  have  subscribed  the  petition" 
asking  for  such  improvement.  Held,  wliere  an 
appeiil  was  taken  to  the  circuit,  and  the  cause 
tried  there  by  a  jurj-.  who  returned  a  spcrial 
verdict,  on  which  judgment  was  entered  for 
tite  petitioners,  that  such  verdict  need  not  show 
that  all  the  landowners  in  the  county  whose 
Jnmls  were  benefited  signed  the  petition,  re- 
Cttrdless  of  the  fact  that  they  had  not  been 
included  in  the  report  of  the  viewers,  but  wag 
sufficient  if  it  showed  that  the  names  and  acres 
designated  therein  constitute  a  majority  of  the 
names  and  acres  reported  by  the  viewers  a? 
benefited.— Fulton  v.  Cummings,  132  Ind.  4o^, 
30  X.  E.  94i». 

On  trial  of  an  appeal  from  an  order  of 
the  board  of  highway  commissioners  allowing 
a  highway,  it  was  not  error  for  the  court  to 
permit  the  petitioners  to  read  to  (he  jury  the 
report  of  viewers,  with  a  plat  of  the  lands  re- 
ported benefited  attached  as  an  exhiUit,  where 
the  court  instructed  that  the  contents  of  these 
papers  were  not  evidence  of  the  facts  therein 
contained,  as  such  report  wa^  one  of  the  papers 
in  the  case,  and  fixed  the  limit  of  the  territory 
to  be  assessed,  and  without  which  the  jury 


could  not  have  intelligently  applied  the  e 
—Id. 

Fob  Cases  fbou  Otbeb  States, 

Sbb  25  Cent.  Dig.  High.  S|  177-ia 
203. 

f  58(0).  Scppc  and  CTtcnt  of  revk 

[a]  (Sap.  1862) 

The  necessary  papers  of  record  !n  tl 
are  operative  In  the  appellate  court  t 
a  prima  fade  case,  at  least,  for  the  p 
whose  favor  they  are;  and,  if  review 
appointed,  no  proof  of  the  notices  i 
made  on  apponi,— Dngjrj-  v.  Coats,  19  Ii 

On  appeal  from  the  order  of  the  i 
sioners  to  the  common  pleas,  no  now 
in  favor  of  or  against  the  proposed  } 
can,  as  matter  of  right,  be  there  file< 
cause  must  be  tried  on  the  papers  oi 
it  is  tried  before  the  commissioners'  coi 
no  new  viewers  or  reviewers  can  be  ap 
except  by  mutual  consent. — ^Id. 

[b]  (Sap.  1865) 

When  the  rpjiort  of  the  viewers  i 
concerning  an  "iQclosore"  foand  on  the 
a  proposed  *vad.  it  will  be  pFcaumed  thi 
is  none,  or  that  the  owner  has  given  t 
sent  required.— Crossley  O'Brien,  24  Ii 
87  Am.  Dec.  329. 

Where,  on  appeal  on  a  proceeding 
tablish  a  highway,  in  which  the  report  ( 
ers  is  silent  as  to  the  interference  of  su( 
way  with  inclosures,  the  questions  of 
and  damages  only  are  submitted  to  tl 
and  the  remonstrants  do  not  ask  that  tl 
tion  concerning  inclosures  shall  be  also 
ted,  it  is  too  late  afterwards  to  raise  an 
tion  about  it.— Id. 

[c]  (Sap.  1$76) 

On  appeal  to  tiie  circuit  court  in 
ceeding  to  establish  a  highway,  the  re 
the  viewers  appointed  by  the  county 
cannot  be  called  In  question. — Vawter  i 
land,  67}  Ind.  278. 

[d]  (Sup.  ISTT) 

On  appeal  in  a  proceeding  for  tl 
tion  of  a  highway,  an  agreement  ent 
record  that  with  certain  specified  object 
matters  arc  regular  is  a  waiver  of  all  in 
ties  prior  to  such  entry,  except  those  Bpe 
Sowie  V.  Cosaer,  .'iO  Ind.  270. 

[e]  iSup.  IS'TS) 

Where,  on  appeal  to  the  circuit  c 
a  proceeding  for  a  highway,  the  verdi 
that  the  road  will  be  of  public  utility,  i 
damage  no  one,  the  Supreme  Court  i 
disturb  the  action  of  the  circuit  court : 
dence  being  conflicting.— Spencer  v,  Bi 
Ind.  603. 

[f  ]    (Sn».  1S80) 
Where  the  remonstrance  Is  against  I 

tic  utility  of  the  proposed  road  and  on 
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of  damages,  two  issues  an>  presented  which 
most  be  tried  hy  the  circuit  court  on  appeal 
from  the  comtnissioDers.— Schmied  v.  Keeney,  72 
Ind.  309. 

Ul    (Sup.  Ig84) 

Where,  on  appeal  rrom  highway  commis- 
sioners, a  jury  ia  sworn  in  the  circuit  court  and 
evidence  introduced,  the  remonstrants  cannot 
file  a  plea  alleging  dtsgualiScation  of  some  of 
the  petitioners  of  the  higliway.— Denny  t.  Bosb, 
D5  Ind.  315. 

th]    (Sap.  1388) 

An  order  refusing  a  motion  for  a  venire  de 
novo  on  a  petition  for  a  public  highway  will 
not  be  disturbed  when  the  verdict  covers  the  is- 
sues which  were  before  the  county  board,  and 
there  is  no  affirmative  showing  of  prejudicial 
error.— Matheva  v.  Droud.  114  Ind.  268.  16  N. 
E.  009. 

m  (8»P-  1M2) 
Where  proceedings  for  laying  out  a  high- 
way were  had  before  the  board  of  commissioners 
without  objection,  on  appeal  to  the  dicnit  court 
there  was  no  abuse  of  discretion  in  refusing  to 
permit  a  remonstrance  to  be  filed  on  an  affidavit 
dKiwiiig  that  the  attorney  emi^oyed  by  the 
remonstrator  employed  another  attorney  to  ap- 
pear and  make  the  proper  defmae  before  the 
commlssionetB,  and  that  such  attorney  neglected 
to  do  so.— Indianapolis.  D.  ft  W.  B.  Co.  t.  Hood, 
130  Ind.  CM.  30  N.  E.  706. 

in  (Sop.  18W) 
Ob  appeal  in  a  proceeding  to  establish  a 
road,  the  appellants  cannot  complain  of  insuffi- 
cient descriptions  of  lands  not  belcmging  to 
them.— Folton  v.  Cummings,  30  N.  E.  949,  132 
lad.  453. 

[k]    (Sap.  1902) 

In  a  proceeding  for  the  opening  of  a  high- 
way, the  circuit  court's  refusal  to  open  the 
issues  and  permit  a  motion  made  on  the  trial 
of  a  remonstrance  for  damages  to  be  filed  after 
one  trial  of  the  appeal  had  been  had.  and  after 
the  case  had  been  sent  to  another  county  for 
retrial,  and  a  large  amount  of  costs  had  been 
accumulated,  was  a  proper  exercise  of  diacre- 
tion,  and  not  reviewable.— Fifer  v.  Bitter,  64 
N.  G.  46S,  150  Ind.  & 

ni  (App.  1902) 
Where,  on  an  appeal  from  an  order  estab- 
lishing a  highway,  the  issue  was  as  to  public 
utility,  and  the  evidence  was  conflicting,  the 
qut'stions  as  to  credibility  and  weight  of  evi- 
deuce  were  for  the  jury ;  and  its  conclusion, 
when  approved  by  the  trial  court,  will  not  be 
disturbed  on  appeal.— Raab  v.  Roberts,  64  N. 
E.  tilS,  (0  N.  E.  191,  30  Ind.  App.  & 

[m]    (App.  1904) 

Though  a  verified  motion  was  filed  in  the 
ciicuit  court  to  strike  oat  the  report  of  high- 
way viewers  for  want  of  a  siffficient  description 
of  the  highway,  and  alleged  that  the  description 


in  the  report  was  written  after  the  report  was 
filed,  without  the  viewers'  consent,  an  order 
overruling  such  motion  would  be  presumed  cor- 
rect on  appeal  in  the  absence  of  a  bill  of  ex- 
ceptions showing  what  evidence  was  introduced 
in  support  of  the  motion. — Merom  Gravel  On. 
v.  Pearson,  69  N.  E.  694,  71  N.  E.  54,  33  Ind. 
App.  174. 

[n]    (Sup.  1909) 

In  highway  proceedings,  remonstrators 
have  no  right  to  complain  of  instructions  con- 
cerning questions  and  issites  to  which  they  were 
not  parties.— JEtna  Life  Ins.  Co.  v.  Jones,  89 
X.  E.  871. 

Fob  Cases  fbou  Otdeb  States, 

See  23  Cent.  Dio.  High.  IS  177-198,  20(»- 
203. 

fi  58(10).  Diamiisal  of  appeal. 

[a]  <S«p.  1875) 

It  Is  not  a  sufficient  ground  for  dismissing 
the  case  in  the  circnit  coart  that  one  who  filed 
a  petition  before  a  county  board  to  lay  out  and 
establish  a  highway,  in  whose  name,  with  the 
names  of  other  petitioners,  the  case  n*as  con- 
ducted before  such  board  and  in  the  circuit 
court  on  appeal,  did  not  sign  the  petition.— Hays 
V.  Parrish,  52  Ind.  132. 

[b]  (Sap.  1877) 

A  motion  to  dismiss  an  appeal  to  the  circuit 
court  from  an  order  of  a  highway  board  need 
not  be  made  In  writing.  If  causes  therefor  are 
so  presented,  additional  ones  may  still  be  as- 
signed orally.— Scot  ten  v.  Divilbiss,  60  Ind.  37. 

[C]     (Sop.  1893) 

The  want  of  jurisdiction  of  the  board 
clearly  appearing  by  the  record,  a  motion  to  dis- 
miss the  case  on  an  appeal  from  tlie  action  of  the 
board  in  approving  the  report  of  the  commls- 
sioners  was  properly  Kranted.—Milliaor  v.  Wag- 
ner, 133  Ind.  400.  32  N.  E.  927. 

[d]  (S«p.  1908) 

Where  appellees  signed  only  their  surnames 
and  initials  to  a  i>etltion  for  highway  improve- 
ments, they  may  not  require  the  appeal  to  be 
dismissed  because  the  assignment  of  errors  de- 
scribes them  in  the  same  manner  and  does  not 
set  out  their  full  names,  as  required  by  the 
Supreme  Court  rules.— Hall  T.  McDonald,  171 
Ind.  9,  85  N.  E.  707. 

[e]  (Snp.  1909) 

Though  a  bond  for  costs  should  have  been 
filed  before  any  action  by  the  county  hoard  on 
the  second  petition  for  the  establishment  of  a 
highway  over  a  route  previously  found  not  to  be 
of  public  utility  (Bums'  Ann.  St.  1901,  |  6^3; 
Acts  1879,  p.  148,  c  57),  where  the  bond  is 
Sled  while  the  proceedings  are  before  the  board, 
the  circuit  court  on  appeal  should  refuse  to 
dismiss  for  failure  to  file  the  bond  at  the  proper 
time.— McKaig  v.  Jordan,  172  Ind.  84,  87  N.  E.  / 
974. 
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m  (Sd».  1909T 
Before  a  motion  to  dismiss  an  appeal  in 
highway  proceedings  on  the  ground  that  no 
appeal  bond  was  filed  was  beard,  appellants 
filed  an  affidavit  showing  that  an  appeal  bond 
had  been  filed  with  the  county  auditor,  and 
that  such  bond  was  lost  or  destroyed,  and  also 
filed  a  written  r^uest  for  penuission  to  file 
a  substituted  bond.  Held,  that  as  there  is  no 
statute  prescribing  the  kind  of  evidence  neces- 
sary to  establish  the  filing  and  approval  of  an 
appeal  bond  In  similar  cases,  nor  the  manner 
of  proving  such  filing  or  approval,  the  same  may 
be  established  by  affidavit,  and  appellants  were 
not  required  to  prove  the  same  by  affidavit  of 
the  county  auditor  or  the  surety  on  the  bond, 
but  appellees  could  show  by  the  affidavit  of  the 
county  auditor  that  no  such  bond  was  ever  ap- 
proved by  him.— Fowler  v.  Xcwsom,  90  N.  K.  9. 

Fob  Ca8bb  fbou  Otoeb  States, 

See  25  Cent.  Dig.  High.  SS  177-198,  200- 
203. 

I  5S  (11).  Determination    and  ditpotition 

of  cause. 

[a]   (Snp.  1S64) 

An  order  for  the  location  and  opening  of 
a  highway  should  specify  the  width  thereof; 
but  where  such  a  defect  exists  in  an  order,  and 
does  not  conflict  with  the  rights  of  an  appellant 
to  this  court,  it  will  not  be  made  the  ground  of 
a  reversal,  but  the  cause  will  be  remanded  to 
the  lower  court  for  the  correction  of  its  order  in 
that  respect— Sidener  t.  £sser,  22  Ind  201. 

n>]  (8np.l867) 

The  circuit  court  must  try  an  appeal  from 
the  board  of  commissioners,  in  a  proceeding  for 
the  locjition  of  a  highway,  as  an  origmal  cause, 
and  may  either  execute  its  own  judgment,  or 
send  the  case  down  to  the  board  with  directions 
to  execute  the  judgmeuL— McFheraon  t.  Leath- 
ers, 29  Ind.  65. 

tc]    (Sap.  1870) 

On  appeal  by  petitioners  for  the  establish- 
ment of  a  highway  from  an  order  of  the  board 
of  county  com miRsi oners  refusing  to  pay  the 
damasos  assessed  by  viewers  to  one  through 
whose  land  the  road  would  run,  the  entire  pro- 
ceeding goes  to  the  appellate  court,  which  has 
full  power  to  make  a  final  disposition  thereof.— 
Smith  V.  Scearce,  34  Ind.  285. 

[d]     (Sup.  1ST7) 

Where,  on  appeal  of  highway  proceedings 
to  the  circuit  court,  there  is  a  finding  that  the 
proposed  highway  is  of  public  utility,  and  dam- 
ages are  assessed  in  favor  of  e  remonstrant,  it 
is  not  error  in  the  court  to  leave  it  to  the  option 
of  the  board  of  commissioners  to  pay  such  as- 
sessment.— Jamieson  t.  Board  of  Com'rs  of  Cass 
County,  Se  Ind.  466. 

[«]     (Sup-  18T7) 

On  appeal  to  the  dicnlt  conrt  from  the 
decision  of  the  board  of  county  commissioners 
locating  a  highway,  the  verdict  of  the  jury  or 


decision  of  the  court  must  embrace  a  i 
all  the  facts  which  the  board  would  li 
required  to  find  to  entitle  the  petitionei 
highway. — Scraper  t.  Pipes,  ^  Ind.  i; 

[f]  (Sap.  18S3) 

Where  an  order  is  made  estabi 
highway,  and,  on  the  refusal  of  the  ooi 

missiont>rs  to  pay  damages,  a  remons' 
penis  to  the  circuit  court,  which  find) 
is  entitled  to  damages,  and  refers  tfa 
back  to  the  commissioners  to  make  tl 
if  they  should  deem  the  road  of  suffi 
portance,  the  commissioners,  by  refusii 
tion  to  open  the  road  and  pay  the  dan 
of  the  county  treasury,  do  not  lose 
tion  of  the  proceeding,  so  as  to  be  i 
entertain  a  subsequent  petition  to  open 
on  the  itayment  by  the  petitioners  of  h 
damages.— Wilkinson  v.  Bixler,  SS  In 

[g]  (Sup.  me) 

In  a  special  finding  made  by  tl 
court  on  an  appeal  in  a  highway  case, 
necessary  to  state  in  detail  the  pr 
steps  taken  before  the  board  of  comm 
if,  indeed,  it  Is  proper  to  state  them 
Lowe  V.  Brannan,  105  Ind.  247,  4  X. 

[b]     (Sap.  1SS6) 

Where  the  board  of  commission 
properly  acquired  jurisdiction,  do  Irregi 
their  subsequent  proceedings  is  cause 
missing  the  petition  in  the  circuit  conr 
such  irregular  proceedings  are  vacate 
appeal.— Black  v.  Thomson,  107  Ind.  ] 
E.  184. 

[1]    (Sap.  18SS) 
A  motion  to  the  circuit  court,  pen 
ceedings  therein,  for  an  order  to  compc 
of  commissioners  to  correct  its  record, 
overruled,  as  an  appellate  conrt  has 
to  compel  an  inferior  court  to  correct : 
on  appeal ;  the  remedy  being  by  appU< 
that  purpose  to  the  board  of  commiss 
self.-Wetls  T.  Rhodes,  114  Ind.  467, 
830. 

m  (Sap.  1891) 
■VVTiere  in  a  proceeding  to  establis 
way  before  commissioners  a  remonat 
the  ground  that  the  highway  would  i 
public  utility  is  dismissed,  and  on  a 
monstrant  alleges  the  same  objectioD 
general  verdict  finding  that  the  propo 
way  would  be  of  public  utility,  and  < 
it.  is  sufficient.— Potter  v.  McCoimack, 
489,  20  X.  E.  S83. 

[k]     (App.  1901) 

On  appeal  from  an  order  of  the 
oommissioners  establishing  a  highway 
cuit  court  has  power  to  mak«  a  flna 
tion  of  the  case,  or  send  it  back  to  I 
»ith  an  order  how  to  proceed.— Wo 
Brown.  01  N.  R  946,  27  Ind.  App.  61 

Fob  Cases  from  Otbeb  States, 
See  25  Cent.  Dig.  High.  ||  177-: 
203. 
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(59.  — ~  Hearimc  4e  moT*. 

[al  On  appeal  to  the  circuit  court  from  the 
dpciFion  of  the  couoty  board  locating  &  high- 
way, there  must  be  a  trial  de  novo. — (Sup.  1S48) 
Mfllone  T.  Hardesty.  1  lod.  79,  ISmith,  53; 
tlS5y)  Moore  v.  Smock,  6  Ind.  392;  (1877) 
Scraper  t.  Pipes,  69  lod.  158;  (1879)  Bowers 
T.  Snyder,  66  Ind.  340;  (1880)  Schinied  t. 
Eeeney.  72  Ind.  309;  (ISSC)  Black  v.  Thorn- 
BOD,  107  Ind.  16%  7  N.  E.  184. 

[b]  (s«p.  ises) 

Proof  of  the  posting  up  of  notice  of  a  peti- 
tion for  the  location  of  a  highway  may  be  made 
before  the  board  of  commisaionera  by  affidavit, 
and  the  name  mode  of  proof  is  admissible  on  ap- 
Iieal.-Wright  t.  Wells,  20  Ind.  354. 

[cl  (Sap.  1876) 
In  proceedings  to  locate  a  highway  on  the 
trisi  in  the  circuit  court  after  appeal  by  re- 
moDBtrauts  from  the  order  of  the  county  hoard, 
the  jury  may  be  allowed  to  view  the  premises, 
Qoder  2  Rev.  St  p.  169,  S  328.-'CoyDer  t.  Boyd, 
Tm  Ind.  166. 

[d]  (8«p.  1870 
\t'hen,  from  the  order  of  a  board  of  com- 
miBsioners  locsting  a  highway,  a  remonstrant 
hM*  appealed  to  the  circuit  court,  the  cause 
there  stands  for  trial  de  novo ;  and  neither  the 
reports  of  the  viewers  and  revievers  appointed 
by  inch  board  to  view  the  location  of  tbe  pro- 
posed highway  nor  certified  copies  there<tf  are 
CMDpetent  evidence  on  such  trial.— Coyner  v. 
Boyd,  55  Ind.  190;  Freclc  t.  Christian,  Id.  320. 

[«]    (Sup.  1ST8) 

Where  a  remonstrant  against  the  opening 
and  establishing  of  a  highway  is  not  allowed 
damages  on  appeal  from  the  decision  of  the 
board  of  county  commissioners,  such  board  is 
not  a  necessary  or  proper  party,  the  petitioners 
for  the  highway  are  the  proper  plaintiffs,  and 
ttie  remoDstrants,  or  those  who  oppose  the  peti- 
tion, are  the  proper  defendants.— Bnard  of 
Com  re  of  Grant  County  v.  Small,  61  Ind.  318. 

U)  (Sap.isn) 
On  an  appeal  from  the  decision  of  the  com- 
minioners  of  tbe  circuit  court  by  the  express 
requirement  of  the  law,  the  case  is  to  "be  heard, 
tried  and  determined  as  an  original  cause,"  (1 
R.  S.  1870^  p.  357.  S  36),  and,  on  such  hearing, 
tbe  previous  orders  of  the  board  end  the  reports 
of  ilewera  have  no  significance.— Grimwood  v. 
Macke,  79  Ind.  lOa 

[g]  (Snp.  18U) 
On  appeal  to  the  circuit  court  from  pro- 
ceedings of  the  board  of  county  commissioners 
establlablng  a  highway,  it  is  not  required  that 
tlK  proceedings  and  proof  be  tlie  same  as  before 
the  county  board,  but  the  matter  to  be  tried 
de  novo  is  the  matter  which  was  In  controversy 
before  the  county  board,  unleas  the  issues  be 
•toended  In  tbe  circuit  court,  and  hence  the 
petittoners  are  not  required  to  prove  in  the  cir^ 
cnit  court  matters  upon  which  no  issue  was 
made  below,  or  matters  the  regularity  of  which 


was  either  expressly  or  impliedly  admitted  in 
the  hearing  before  the  commiasionera. — Green  v. 
E}Uiott,  86  Ind.  53. 

[bl    (Snp.  18S3> 

On  an  appeal  from  the  location  of  a  high- 
way, the  case  is  tried  de  novo  in  the  circuit 
court,  and  the  report  of  the  reviewers  is  not  in 
issue.— Clift  V.  Brown,  95  Ind.  63;  Fleming  v. 
Hight,  Id.  78. 

[i]  (Sop.  1884) 
'n'here,  in  proceedings  for  the  opening  of  a 
highway,  an  owner  introduced  witnesses  wh* 
testified  to  the  value  of  his  land  that  would  be 
taken  for  the  highway,  together  with  tbe  cost 
of  constructing  additional  fences,  together  with 
the  fact  that  tbe  market  value  of  his  land  would 
not  be  increased  by  the  proposed  highway,  it 
was  not  reversible  error  to  permit  evidence 
showing  that  a  specified  number  of  acres  of  the 
owner's  land  would  be  increased  in  market  val- 
ue by  reason  of  the  proposed  road.— Lowe  v. 
Ryan,  04  Ind.  450. 

[J]  (Sup.  1885) 
A  verdict  in  the  circuit  court,  on  trial  of 
proceedings  to  locate  a  highway,  finding  that  it 
will  be  of  public  utility  to  have  the  proposed 
highway  established  and  opened  "as  prayed  for 
by  the  plaintiffs  in  their  petition,"  sufficiently 
describes  the  proposed  highway.  Even  if  de- 
fective, the  defect  is  cured  by  a  Judgment— 
Thayer  v.  Burger,  100  Ind.  262. 

Wliere  the  proceeding  to  locate  a  highway 
Is  tried  on  its  merits  in  the  circuit  court  on  ap- 
peal from  tbe  board  of  commissioners,  and  the 
verdict  Is  defective  in  form,  the  pnqwr  method 
of  reaching  the  defect  is  by  motion  for  a  venire 
de  novo. — Id. 

[k,  n    (Sup.  1885} 

An  appeal  to  tbe  circuit  court  in  a  jjro- 
ceeding  to  establish  a  highway  brings  up  the 
case  for  trial  de  novo,  and  the  reports  of  the 
viewers  and  reviewers  cease  to  be  affected. — 
Bums  v.  Simmons,  1  N.  E.  72,  101  Ind.  657. 

[m]     (Sup.  1898) 

In  proceedings  to  establish  a  highway,  tbe 
ultimate  fact  of  utility  on  appeal  of  the  pro- 
ceedings to  tbe  circuit  court  is  to  be  determined 
by  the  court  or  jury  trying  the  issue  from  all 
the  evidence  relative  thereto,  including  legiti- 
mate inferences  from  facts  and  circumstances 
in  evidence.— Fritch  v.  Patterson,  49  N.  E.  380, 
149  Ind.  455. 

[d]  (Snp.  1902) 
A  motion  made  on  a  trial  of  a  remon- 
strance for  damages  in  proceedings  for  the  open- 
ing of  a  highway  is  not  open  to  review,  where 
not  renewed  on  appeal  to  the  drcuit  court ;  the 
cause  being  there  triable  de  novo. — ^Fifer  t.  Bit- 
ter, 64  N.  E.  468,  1S9  Ind.  & 

[D]    (App.  Utt) 

On  an  appeal  in  tbe  circuit  court  from  an 
order  of  the  board  of  commissioners  establishing 

a  highway,  tbe  case  standa  for  trial  as  other 
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causes  ;  the  petition  aad  report  of  leviewers  be- 
ing  considered  the  complaint,  and  the  remon- 
strance OS  the  answer;  and  the  facta  therein 
controverted  are  the  issues  to  t>e  tried.— Raab 
V.  Roberts,  Qi  N.  E.  618,  65  N.  E.  101,  30  Ind. 
App.  6. 


[q]  <8np. 

On  appeal  to  the  circuit  court  from  the 
order  of  the  board  of  commissionem  establishing 
n  highway,  the  burden  is  on  the  petitioners  to 
establish  that  the  proposed  hlghwaj  will  be  of 
pttliUc  utility,  and  upon  each  of  the  remonstra- 
tors  to  prove  his  individual  damaees.— Heath  v. 
Slieetz,  74  X.  E.  505,  164  Ind.  GIW. 

[r]    (Sap.  IdOj) 

No  (luestion  of  former  adjudication  having 
been  properly  put  in  issue  before  the  board  of 
conimiRsioners,  so  that  such  question  rould  not 
bp  rained  on  appeal  to  the  circuit  court,  the 
striking  out  of  answers  filed  in  such  court  at- 
tempting to  raise  such  i|uestion  was  a  proper 
way  of  disposinc  of  them. — Kinzer  y.  Brown, 

170  Ind.  SI,  83  N.  E.  618 

[8]    (Sap.  1908) 

T  Under  Acts  1905.  p.  524,  c.  167.  |  10, 
amending  Rev.  St  1881.  I  5024,  by  adding  a 
proviso  allowinf;  an  appeal  to  tlie  circuit  court 
from  an  order  dismissing  a  iwtitton  to  establish' 
a  bigbwfly,  an  adverse  rei>ort  of  the  viewers  is 
not  binding  upon  the  circuit  court,  but  on  ap- 
peal the  cause  is  there  heard  de  novo  and  deter- 
mined on  its  merits  on  all  the  issues  raised  be- 
fore the  comminsi  oners. — Kelley  v.  Augsiierger, 

171  Ind.  15.-.,  85  N.  E.  1004. 

[t]  (Sap.  1909) 
Since,  under  Acts  1005,  p.  570.  c.  167,  on 
retrial  in  the  circuit  court  on  appeal  from  a  de- 
cision of  the  commissioners  as  to  a  highway,  re- 
ports by  the  reviewers  may  be  considered  as 
evidence,  it  was  proper  to  instruct  that  the  re- 
viewers found  for  the  utility  of  a  highway  and 
assessed  damages  to  a  remonstrator,  though  the 
(imount  of  damages  was  stated. — Sterling  v. 
Prick,  171  Ind,  710,  86  X.  E.  65,  87  N.  E.  237. 

[u]    (Sap.  1909) 

Under  Highway  Act  1905,  S  123  (Laws 
1905,  p.  579,  c.  167),  providing  that  the  appeal 
in  liighway  proceedings  shall  be  tried  de  novo, 
and  that  every  report  of  viewers  or  of  any  com- 


mittee "shall  be  considered  in  evidence  oi 
appeal,"  on  the  trial  of  a  highway  proo 
on  appeal  the  reports  of  the  viewers  1 
county  board  could  be  taken  to  the  jury 
— McKaig  T.  Jordan,  172  Ind.  84,  87  N.  E 

[Vj    (Sap.  1909) 

Acts  1905,  p.  579,  c.  167,  {  123  (I 
Ann.  St.  1908,  S  7793).  providing  that  t 
ports  of  viewers  in  highway  proceedings 
Iw  considered  in  evidence  on  apical,  dof 
require  such  reports  to  be  given  in  evidenc 
tliey  are  in  evidence,  whether  formally  int 
ed  or  not.— .^tna  Life  Ins.  Co.  v.  Jones, 
E.  871. 

[W]    (Sap.  1909) 

Under  Bums*  Add.  St.  |  7793,  pro 
that,  on  an  appeal  to  the  circuit  court  in 
way  proceedings,  every  report  made  to  the 
by  viewers  or  reviewers  or  by  any  comi 
or  officer  under  the  provisions  of  this  act 
be  considered  in  evidence  on  such  app< 
viewers*  report  need  not  be  fomudly  intn 
in  evidence.— Fowler  t.  Nevaom,  90  N. 

[x]    (Sup.  1910) 

Bums'  Ann.  St  1908,  {  7663.  provide 
no  highways  shall  be  laid  out  less  than  3 
wide,  and  requires  the  order  laying  ou 
highway  to  specify  its  width.  On  appeal 
circuit  court  from  the  order  of  a  board  of 
ty  commissioners  establishing  a  highway 
verdict  of  the  jury  was  that  the  petitioi 
signed  by  12  freeholders,  6  of  whom  r 
within  the  immediate  neighborhood  of  thi 
posed  highway,  and  that  it  would  be  a 
utility,  and  that  neither  of  the  remonst 
had  sustained  any  damages.  Held,  that  ll 
diet  sufficiently  covered  the  issues,  the  r 
route  of  the  proposed  road  having  been  gi' 
the  petition,  and  the  same  having  been  n 
and  laid  out  30  feet  in  width  by  the  vi* 
nod  the  provisions  of  the  statute  having 
fully  complied  with  in  the  order  and  jud; 
of  the  court.— <31endeDninK  v.  Stahley,  91 
234. 

On  proceedings  for  the  establishmeni 
highway,  an  instruction  that  property  i 
priated  and  used  for  a  public  highway  wi 
subject  to  taxation  was  not  erroneona; 
taxation  being  prohibited  by  Bums*  Am 
1908,  9  10,257.— Id. 

Fob  Cases  fbom  Otoer  States, 
See  25  Cent.  Dig.  High,  i  199. 

{  60.  Oarttmarl  to  review  proeeedli 

[a]  (Sap.  1908) 
Under  the  gravel  road  law  (Bums'  Re 
1894,  89  6879-6889)  certiorari  will  not  lie 
view  the  determination  of  the  board  of  co 
sionera  that  the  petition  is  signed  by  a  ma 
of  the  property  holders  within  two  miles  < 
proposed  road.— Gifford  v.  Board  of  Con 
Jasper  County,  67  N.  B.  609,  160  Ind.  OS 

Fob  Cases  frou  Otheb  States, 

See  25  Cent.  Dig.  High.  {|  204-21; 


[P]     (App.  ]90t) 

Where,  in  proceedings  for  the  cetablish- 
niput  of  a  highway,  objector  moved  to  strike 
tlie  finding  and  report  of  viewers  that  the  pro- 
posed highway  would  be  of  public  utility,  etc., 
and  from  an  order  establishing  the  highway  ob- 
jector appealed,  and  in  the  circuit  court  re- 
newed its  motion  to  strike  out  the  report,  which 
motion  was  again  overruled,  whereupon  it  filed 
an  answer,  which  denied  only  the  public  utility 
<>f  the  proposed  highway,  the  refusal  of  the 
court  to  submit  any  other  que»tion  than  that 
of  public  utility  was  proper. — Merom  Gravel  Co. 
V.  Pearson,  09  X.  E.  094,  71  N.  E.  54,  33  Ind. 
App,  174. 
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161.  Costa  and  expenMi  of  procMdlnss. 
M    (Smp.  UBS) 

In  an  appeal  from  the  dedekin  of  the  board 
ordering  a  road  to  be  laid  ont  and  damages  paid 
from  Uie  treasury,  the  coaoty,  through  the 
board,  who  are  defendants  in  the  court  of  ap- 
peal, is  liable  for  costs,  as  any  other  defendant, 
and  not  those  who  petitioned  for  the  road. — 
Board  of  Com'ra  of  Switzerland  County  t.  Hed* 
tea,  11  Ind.  201. 

[b]    i»mv.  1S77) 

Wbere*  On  the  trial  of  a  highway  appeal, 
there  Is  a  finding  eatablishinK  such  highway, 
bnt  allowing  damages  therefor  to  such  remon- 
strant, the  costs  accruing  frcm  the  trial  of  the 
former  issue  should  be  assessed  against  such 
remonstrant,  and  that  accruing  upon  the  latter 
against  the  petitioners.— Jamieson  v.  Board  of 
<:om'rs  of  Cass  County,  56  Ind.  466. 

[e]     (Sup.  1882) 

A  remonstrant  against  the  establishment 
of  a  highway,  who,  on  appeals  from  the  county 
oommissionere,  obtains  a  dlsmisBal  for  want  of 
jarisdictioD,  is  entitled  to  judgment  against  peti- 
tioner for  the  costs  accrued  in  the  circuit  court 
«n  api^eal,  as  well  as  before  the  board.— Dyer  v. 
Board  of  Com'rs  of  Steuben  County,  84  Ind. 
^2. 

Under  Rev.  St.  1881,  H  6091,  5092,  pro- 
Ttdlog  that  on  petition  for  a  gravel  road,  "and 
the  tiling  of  a  bond  *  •  «  conditioned  for 
the  payment  of  expenses  of  preliminary  survey 
and  reiwrt  if  the  proposed  improvement  shall 
not  finally  be  ordered,"  the  commissioners  shall 
order  a  survey,  held,  that  where,  pending  pro- 
ceedings, the  commissioners  have,  for  good 
cause,  revoked  an  order  establishing  the  road, 
the  signers  of  the  bond  are  as  liable  as  if  no 
such  order  was  made.— Scott  v.  Board  of  Com'rs 
ct  Vermillion  County,  101  Ind.  42. 

I«]  (App.189]) 

Rev.  St.  1881,  S  500C,  concerning  the  pro- 
-ceeding  to  secure  free  gravel  roads,  which  pro- 
vides that  "the  cost  and  expense  of  the  prelimi- 
Mry  survey,  proceedings,  and  report  of  said  im- 
provement shall  be  paid  out  of  the  coanty  treas- 
ury, and  be  refunded,  as  well  as  all  other 
amounts  advanced  by  the  county  for  the  pre- 
liminary expenses  of  such  Improvement,"  does 
not  empower  the  county  commissioners  to  order 
the  payment  of  attorney's  fees  for  servicps  ren- 
dered to  the  petitioners.— Board  of  Com'rs  of 
Rush  Conoty  v.  Cole,  2  Ind.  App.  475,  28  N.  F/. 
"?>. 

[(I     (App.  18M) 

Bums'  Rev.  St.  1W4.  E  0024  et  seq.,  pro- 
vides for  the  construction  of  roada  by  county 
commissioners  on  a  petition,  and  after  the  re- 
port of  the  appraisers,  and  notice  that  the  ques- 
tion is  to  be  voted  on  at  a  certain  election,  have 
been  published  in  some  newspaper,  on  the  order 
of  the  commiasioneis.  The  petitioners  are  re- 
quired to  pay  all  costs  of  the  election.  The 
luntb  section  provides  for  a  certain  compensa- 


tion for  persons  employed  under  the  act  (nam- 
ing surveyors,  etc.)  to  be  payable  out  of  a  coun- 
ty fund.  Held,  that  the  expense  of  pubUsbini: 
the  notice  of  election  was  not  chargeable  to  the 
county  under  the  ninth  section,  but  was  charge- 
able to  the  petitioners. — Walker  v.  Board  of 
Com'rs  of  Hamilton  County,  40  N.  E.  1078,  1& 
Ind.  App.  668. 

[g]  (S«p.l»9) 

Under  Bums'  Ann.  St.  1901,  |  6758  (Acts 
1879,  p.  148,  c.  67),  providing  that,  where  view- 
ers shall  report  that  the  proposed  location  of  a 
highway  would  not  be  of  public  utility,  no  sec- 
ond petition  for  the  location  on  the  same 
route  sliall  be  acted  on  unless  petitioners  file 
a  bond  for  costs,  It  is  within  the  discretion 
of  the  board  to  allow  sach  bond  to  be  filed  after 
approval  of  the  report  oi  the  viewers  on  a  sec- 
ond petition.— McKaig  Jordan,  172  Ind.  84, 
87  N.  E.  974. 

Fob  Cases  frou  Other  States, 

See  25  Cent.  Dig.  High.  H  107,  214-221. 

j(  62.  OomolvsiTeaeas  of  decision. 

[a]  (Sap.  1S78) 

Upon  a  report  of  the  viewers  that  a  high- 
way will  be  of  public  utility,  etc,  and  a  re- 
monstrance and  review,  with  like  result,  the 
order  of  the  board,  if  no  appeal  was  season- 
ably taken,  can  only  be  impeached  by  showing 
it  to  be  void.— Suits  r.  Murdoch,  63  Ind.  78. 

[b]  (Sop.  ISSI) 

A  judgment  directing  the  establishment  of 
a  new  and  the  vacation  of  an  old  highway  Is 
not  one  that  the  board  of  commissioners  can 
set  aside  or  grant  at  their  pleasure,  and,  when 
an  order  has  been  made  establishing  the  new 
one,  the  authority  of  the  commissioners  is  ex- 
hausted, and  they  have  no  right  to  change  or 
vacate  it  nor  to  ignore  it. — Kyle  v.  Board  of 
Com'rs  of  Kosciusko  County,  01  Ind.  115. 

[o]  IfSnv- 1885) 
A  decision  of  the  county  board  that  pub- 
lic utility  did  not  require  the  board  to  open 
a  new  highway  is  not  a  bar  to  a  snbsequent 
proceeding  to  have  a  road  entered  of  record 
on  the  same  line  aa  an  existing  highway  by 
reason  of  a  20  years*  user.— Washington  Ice 
Co.  V.  Lay,  103  Ind.  48,  2  N.  E.  222. 

[d]    (Snp.  190<} 

The  board  of  commissioners  being  the  only 
judge  created  by  the  Iiegislature  to  determine 
whether  its  right  to  proceed  on  a  petition  to 
establish  a  gravel  road,  as  provided  by  Acts 
1903,  p.  255,  c.  145,  has  attached  by  having 
presented  to  it  such  a  petition  and  notice  there- 
of as  the  act  reijuires  as  a  prerequisite  to  its 
jurisdiction,  the  finding  of  the  board  that  ju- 
risdiction existed  in  a  particular  case  is  con- 
clusive.—Todd  V.  Crall.  77  N.  E.  402,  1G7  Ind. 
48. 

te]    '9ap.  1908) 

No  question  of  former  adjudication  was 
I  properly  put  in  issue  before  the  board  of  coni- 
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missioners  in  proceediDga  to  open  a  bighwayi 
tbe  matter,  when  the  answer  of  former  adjudi- 
cation was  filed  before  tlie  board,  beins  pend- 
ing on  the  petition  and  the  proof  of  notire, 
at  which  time  the  board,  baviDg  fonnd  In  fa- 
vor of  petitioners  on  the  jurisdictional  facts, 
had,  under  Burns*  Ann.  St  1901,  %  6742,  in 
that  connection  but  one  duty  to  perform— tiie 
appointment  of  viewers— malting  proper  thp  ac- 
tion of  the  board  in  strilcing  the  answer  from 
tlie  files  as  containing  matter  wholly  imperti- 
nent to  the  step  about  to  be  taken,  and,  after 
the  coming  In  of  the  viewers'  report,  at  which 
time  only  could  such  an  answer  have  been  con- 
sidered by  the  board,  the  remonstrators  having 
submitted  no  such  issue,  but  praying  that  re- 
viewers be  appointed  to  assess  the  damages. 
— Kinzer  v.  Brown,  170  Ind.  81,  83  N.  E.  618. 

Tbe  answer,  in  tbe  nature  of  a  plea  of 
former  adjudication,  in  a  proceeding  to  locate 
a  IiiRhway,  that  on  the  hearing  of  a  former 
petition  for  tbe  establishment  of  a  highway 
along  tbe  same  line  the  board  of  commission- 
ers, after  the  coming  in  of  the  report  of  the 
reviewers,  had  assessed  remonatrators'  dam- 
ages, and  had  ordered  t^at  the  highway  be 
opened  as  soon  as  such  damages  were  paid, 
is  insufficient,  as  the  board  had  no  power,  in 
anticipation  that  the  damages  would  he  paid, 
to  order  that  on  such  payment  tbe  highway 
be  opened,  and  therefore,  tbe  highway  not  hav- 
ing been  established,  bo  that  remoDstrators 
were  not  bound  by  tbe  award,  the  matter  was 
not  adjudicated  as  to  the  public,  as  estoppels 
must  be  mutual.— Id. 

Fob  Cases  fbou  Other  States, 

See  25  Cent.  Dig.  High.  8S  IGU,  167. 

!  63.  Collateral  attack. 

[a]  (Sap.  ISSO) 

The  fact  that  in  the  petition  and  notice 
the  Christian  names  of  landowners  were  not 
given,  but  only  initial  letters,  and  the  owners 
of  one  of  the  tracts  were  described  as  the 
"Bryant  heirs,"  held  not  to  render  the  order 
establishing  the  highway  void  when  attacked 
collaterally.— Miller  v.  Porter,  71  Ind.  521. 

The  existence  or  nonexistence  of  a  high- 
way which,  in  pursuance  of  a  valid  order  of 
the  county  board  for  its  ostablishineot,  has 
been  actually  opened  and  put  into  use  as  such, 
should  not  be  brought  into  question  collater- 
ally on  account  of  any  alleged  irregularity  of 
conduct  on  the  part  of  the  supervisor  in  tbe 
opening  thereof.— Id. 

[b]  (9np.  1680) 

A  defect  in  a  petition  for  opening  a  high- 
way in  that  it  describes  some  of  the  owners 
of  lands  by  the  initials  of  their  Christian 
names  and  others  as  "W.'s  heirs,"  and  '*B.'s 
heirs,"  etc.,  is  not  such  as  to  invalidate  the 
proceedinga  on  collateral  attack.— Porter  v. 
Stout,  73  Ind.  8. 


[c]  (Bn».1883) 

Where  the  board  of  commissio 
quired  and  held  complete  juriadlction  o 
ceedings  in  tlie  establishment  of  a 
the  same  liberal  preaumptious  must  b 
ed  in  favor  of  the  regularity  and  le 
the  proceedings  and  order  as  are  in<j 
fovor  of  judgments  and  proceedings  i 
of  general  jurisdiction.  Such  orders 
held  final  and  conclusive,  even  thoug] 
0U8,  when  attacked  collaterally.— M 
Board  of  Com'rs  of  Carroll  County,  8 

[d]  (Sdp.  1S83) 

It  cannot  be  alleged,  by  way  of  ■ 
attack  on  the  proceedings  of  a  board 
missioners  in  opening  a  highway,  tiu 
be  spen  from  reading  the  board's  re< 
no  notice  was  given  as  provided  b 
Ileagy  v.  Black,  90  Ind.  531. 

Rev.  St.  1881,  I  5015,  provi( 
whenever  12  freeholders,  etc.,  shall 
the  board  for  the  location,  vacation,  c 
of  any  highway,  such  board,  if  it  shal 
is6ed  that  due  notice  of  such  applici 
been  given  by  publication,  etc,  shall 
three  persons  to  view  such  highwa; 
that  the  giving  of  the  notice  of  pre 
of  the  petition  is  a  jurisdictional  fiid 
tbe  board  finds  that  due  notice  was 
provided  by  tbe  statute,  and  has  proi 
act  by  appointing  viewers,  tbe  decisi< 
gard  to  notice  is  conclusive. — Id. 

Rev.  St.  18S1.  S  5016,  relating 
ways,  provides  that  if  the  viewers  st 
a  highway  to  be  located,  or  the  chat 
made,  of  public  utility,  they  shall  laj 
mark  the  same  on  the  best  ground,  ' 
ning  through  any  person's  inclosure 
year  standing  without  tbe  owner's 
unless,  on  examination,  a  good  wa 
othenvise  be  had."  Beld,  that  the 
of  the  passing  of  the  road  through  i 
of  one-year  standing  without  the  owi 
sent  cannot  be  raised  in  a  collateral  i 
the  proceedings  of  the  board.— Id. 

[e]  A  judgment  <^  the  county  board 
missioners  eatablisbing  a  highway  c 
successfully  attaclted  collaterally  nnl 
absolutely  void.~(Sup.  1884)  Mclntyi 
rine,  03  Ind.  103;  (1892)  Rassier  t.  < 
28  y.  E.  866,  29  N.  E.  918,  130  1 
(lOOQ)  Helms  v.  Bell,  58  N.  £.  707, 
502. 

[f]  (Sup.  1880 

A  landowner  cannot  collateral! 
tbe  proceedings  of  commissioners  est 
a  highway  over  bis  land  on  the  ground 
owner's  or  occupant's  name  was  not 
tbe  petition  or  notice,  when  the  desa 
the  route  was  such  that  one  reading 
know  the  location. — Mclntyre  T* 
Ind.  193. 

[g]  {Sup.  1884) 

Where  the  petition  In  a  proceedin 
establishing  of  a  highway  la  abown  t< 
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u  inT(Aed  exerciM  of  the  jnrlsdtctioii  of  the 
board  of  comminionen,  and  there  was  notice, 
the  judgment  of  the  board  was  rendered  in  a 
ctie  where  it  had  jarledlction,  and  its  judg- 
■neat  cannot  be  collaterally  Impeached.— Ruth- 
erford V.  Davis,  96  Znd.  245. 

th]  (S»p.  1887)  , 
ProceediDgs  and  orders  of  coanty  boards 
establishing  a  free  gravel  road,  over  which 
the;  have  jurisdiction,  cannot  be  collaterally 
impeached  nnJess  absolutely  void.— Strieb  t. 
Cox.  Ill  Ind.  200,  12  N.  B.  481;  Burton  r. 
State  ex  rel.  Baker,  111  Ind.  600,  12  N.  E. 
486. 

[I]  (SBP.1SS7) 
The  presentation  to  the  hoard  of  county 
commissioners  of  a  petition  for  a  free  gravel 
toad,  not  showing  want  of  jurisdiction  on  its 
face,  calls  into  exercise  the  jurisdiction  of  such 
board,  and  their  decision  cannot  be  collater- 
ally impeached  on  the  ground  that  the  petition 
was  not  signed  by  the  requisite  number  of  com- 
petent landholders.— Ely  v.  Board  of  Com'rs 
of  Morgan  County,  112  Ind.  361,  14  N.  E.  236. 

(Jl  (Sop.  1887) 
A  description  defining  in  getieral  terms 
the  line  of  road,  so  that  a  surveyor  can  trace 
it,  is  specific  enough  to  resist  a  collateral  at- 
tack.—Adams  y.  Harrington,  114  Ind.  66.  14 
N.  E.  (xe. 

[k]    (Sup.  1892) 

Where  a  collateral  attack  Is  made  on  pro- 
ceedings of  the  commissioners'  court  in  high- 
way proceedings,  the  presumption  is  in  favor  of 
the  jurisdiction  of  such  court  and  of  the  reg- 
ularity of  such  proceedings.— Ryder  v.  Horst- 
ing.  29  N.  E.  567,  130  Ind.  104,  16  L.  It.  A. 
186;  Chicago  &  A.  Ry.  Co.  t.  Sutton,  30  X. 
E.  201,  130  Ind.  405. 

Dl    (Snp.  1892) 

The  board  of  county  commissioners  assum- 
ing jurisdiction  over  proceedings  for  the  es- 
tabUsbmeot  of  a  highway  impliedly  affirms  the 
sufficiency  of  both  the  petition  and  notice,  and 
the  decision  thus  made  cannot  be  collaterally 
attaded.— Chicago  &  A.  R.  Co.  t.  Sutton,  30 
N.  B.  291.  130  Ind.  405. 

[m]   (Sap.  1892) 

Under  Rev.  St  1881,  |  6002.  providing  for 
notice  of  the  time  and  place  of  meeting  of  the 
viewers  In  proceedings  for  the  establishment  of 
a  highway,  It  will  be  {resumed  In  a  collateral 
attack  on  such  proceeding  that  such  notice  was 
given,  so  that  parties  interested  had  an  op- 
portnnity  to  appeal  to  the  circuit  conrt. — Board 
of  Com'rs  of  Carroll  County  v.  Justice.  30  K. 
E.  1085,  133  Ind.  89,  36  Am.  St  Rep.  628. 

[D]    (Sup.  1S»> 

The  regularity  of  proceedings  under  Rev. 
8l  1894.  i  6855  (Rev.  St.  1881.  §  5001),  to  es- 
tablish a  free  gravel  road,  cannot  be  collaterally 
attacked  after  an  order  directing  the  improve- 
ment to  be  made,  unless  such  proceedings  were 


wholly  void.— Evans  r.  West,  133  Ind.  G21,  88 
N.  B.  65. 

[o]     (Sup.  im) 

The  record  of  the  board  of  commissioners 
of  proceedings  before  them  to  establish  a  high- 
way cannot  be  collaterally  attacked. — Bowen  v. 
Hester.  41  N.  E.  330.  143  Ind.  511. 

[P]     (App.  1305) 

The  establishment  of  a  highway  by  a  board 
of  county  commissioners  cannot  be  attacked  col- 
laterally because  of  an  irregularity  in  the  pro< 
ceedings  heforq  it,  consisting  of  the  withdrawal 
of  the  adverse  report  of  viewers,  its  change  by 
part  of  them  to  a  favorable  report  ai^d  ito  sub- 
sequent refiling.— Phillips  v.  Hutchinson,  78  N. 
BL  ISO,  34  Ind.  App.  486. 

Fob  Cases  fbou  Other  States, 
See  25  Cent.  Dio.  High.  |  168. 
See,  also,  80  Cyc.  p.  1380. 


$  64.  Restrainlnc  openlns  of  road. 

[a]  (9np.  1877) 

One  not  a  citizen  or  taxpayer  of  a  town 
cannot  enjoin  a  supervisor  from  opening  a  high* 
way  established  within  the  limits  of  the  town 
by  the  board  of  commissioners. — Sparling  v. 
Dwenger,  GO  Ind.  72. 

[b]  (Sap.  im) 

In  an  action  to  enjoin  the  location  of  a 
gravel  road  on  a  line  different  from  that  order- 
ed by  the  county  hoard,  the  answer  did  not 
deny  the  allegation  of  the  complaint  that  the 
road  was  being  opened  entirely  south  of  the 
line  prescribed  by  the  order,  and  did  not  spe- 
cifically aver  that  plaintiff  consented  to  setting 
the  stakes  on  a  line  different  from  that  desig- 
nated in  the  order,  but  merely  that  he  consent- 
ed to  the  location  of  the  road.  Held,  that  the 
facta  alleged  did  not  constitute  an  estoppel. — 
Stewart  v.  Beck,  90  Ind.  458. 

[c]  (Sup.  1384) 

Where  the  description  of  a  highway  in  the 
petition  and  notice  therefor  and  the  description 
of  a  landowner's  land  showed  that  such  land 
was  located  at  the  east  terminus  and  on  the 
south  side  of  a  highway,  and  that  a  20-foot 
atrip  was  taken  off  the  north  end,  there  being 
uo  averment  to  the  contrary  in  such  land  own- 
er's complaint  for  an  injunction  to  restrain  the 
laying  out  of  a  highway,  it  might  be  presumed 
that  twth  the  owner  and  occupant  of  the  land 
knew  its  description  and  that  the  notice  was 
sufficient  to  inform  them  of  the  highway  and  of 
the  manner  in  which  it  would  affect  the  land. 
— Mclntyre  v.  Marine,  03  Ind.  193. 

[d]  (Snp.  1884)' 

A  complaint  alleging  that  under  an  order 
of  commissioners  which  was  void,  the  super- 
visor was  about  to  open  a  new  road  cutting 
plaintiff's  farm  Into  irregular  tracts,  cutting 
in  two  his  orchard,  changing  the  frontage  of 
his  buildings,  and  necessitating  much  new  fence, 
shows  more  than  an  ordinary  trespass,  and  en- 
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titles  plaintiff  to  an  injuactlon.— Erwln  t.  Folk, 
94  Ind.  235. 

M     (Sap.  18ST) 

Where  notice  of  the  presentation  of  a  pe^ 
titi(»i  for  a  bigbwa;  has  been  given  according 
to  law,  ail  parties  interested  must  at  their  peril 
give  attention  to  the  proceedings  which  ensue, 
and  if,  in  the  ordinary  course  of  events,  any 
such  party  fails  to  receive  actual  notice  of  the 
petition,  no  cause  is  thereby  afforded  for  the 
stay  of  proceedings  by  injunction.— Adams 
Harrington,  U  N.  B.  fi03»  U4  Ind.  66. 

No  injanetton  vUl  Ite  to  the  establUlunent 
of  a  hij^way  over  which  the  board  of  cora- 
mlBBlonera  baa  taken  Jarisdiction,  unless  the 
proceedings  are  y<A6,  or  so  defective  as  to  be  an 
atwolute  nullity,  and  especially  where  there  ia 
an  adequate  remedy  by  appeal.— Id... 

[f]  (Sup.  im) 

Where  landowners  have  opened  and  dedicat- 
ed a  road  which  the  public  authorities  have 
accepted,  strangers  who  have  stood  by  until 
after  such  dedication  and  expenditure  by  the 
landowners  of  money  to  make  it  passable  cannot 
enjoin  its  maintenance  on  the  ground  that  the 
supervisor  has  called  out  tfae  road  labor  of  the 
district  to  make  farther  improvements  thereon. 
—Sunderland  t.  Martin,  113  Ind.  411,  15  N. 
B.  680. 

[g]  (Sap.  1888) 

An  injunction  will  not  lie  to  restrain  the 
opening  of  a  proposed  highway,  where  the  pro- 
ceedings are  not  void  or  so  defective  as  not  to 
afford  the  information  as  to  the  effect  the  pro- 
posed highway  would  have  upon  those  inter- 
ested.—McDonald  T.  Payne,  114  Ind.  So!),  lU 
N.  E.  795. 

[h]  (Sop.  1882) 

In  an  action  to  enjoin  the  opening  of  a 
highway  acroBs  plaintiffB  land,  an  allegation 
in  the  complaint  that  the  county  board  appoint- 
ed viewers  to  appraise  the  damages  that  would 
result  to  plaintiff  from  the  opening  of  the  high- 
way, and  that  their  reiMrt  was  subsequently 
approved  by  the  board,  gives  rise  to  the  pre- 
sumption that  the  usual  procedure  was  follow- 
ed, and  that  the  viewers  were  not  appointed 
until  after  plaintiff  bad  appeared  and  tiled  his 
remonstrance;  and,  as  the  complaint  thus 
Hhows  that  the  board  had  acquired  jurisdiction 
of  plaintiff's  person,  and  as  it  had  also  juris- 
diction of  the  subject-matter,  the  injunction 
must  be  denied,  since  the  judgment  of  the  board 
of  commissioners  cannot  be  collaterally  attacked 
for  any  error  or  irregularity,  the  remedy  being 
by  appeal.— Rassier  v.  Grimmer,  130  Ind.  21!>, 
28  N.  R  8«6,  29  N.  E.  918. 

[ij  (Sap.  1892) 
Although  Hev.  St.  1881,  S  5(Ki8,  provides 
that  "no  county  road  shall  be  less  than  feet 
wide,"  the  enforcement  of  an  order  establishing 
a  road  will  not  be  enjoined  because  the  pro- 
posed roHd  is  to  be  only  20  feet  wide  whore  it 
borders  the  boundarj-  of  a  city,  since  the  order 


cannot  be  collaterally  attacked ;  and  It  will  Iw 
presumed,  in  Uie  absence  of  allegations  to  tkc 
contrary,  that  it  was  intended  to  make  a  nU 
ot  the  proper  width  hy  co-operating  with  tiu 
city  antiiorities.— Chicago  ft  A.  B.  Co.  v.  Sut- 
ton, 130  Ind.  405,  80  N.  E.  201. 

t     [J]    (Sup.  1882) 

The  fact  that  supervisors  of  roads  may  be 
punished  for  contempt  in  disobeying  a  mandate 
to  open  up  a  highway  established  on  a  section 
line  does  not  preclude  a  person  from  enjoininc 
them  from  <q>eDing  up  the  road  across  hit  Und 
Instead  of  along  the  section  line. — Kern  v.  k- 
grigg,  132  Ind.  4.  31  N.  E.  455. 

[k]     (Snp.  1893} 

Where  an  order  for  laying  out  a  hieb- 
way  is  void,  all  proceediuKs  thereunder  can  be 
enjoined.— Hudson  v.  Voreis,  134  Ind.  042,  31 
N.  G.  503. 

[11  (Snp.  1899) 
Under  Bums'  Rev.  St  1894,  |  G740  (Hom- 
er's Rev.  St.  1897,  |  6010),  authorizing  a  per- 
son aggrieved  by  the  location  of  a  highway 
through  his  lands  to  remonstrate  against  its 
location,  setting  forth  bia  grievance,  and  Bcction 
0750  (502.3),  authorizing  persons  residing  near 
a  proposed  highway  to  remonstrate  against  its 
location  because  It  will  not  be  of  public  utility, 
and  section  €754  (5027),  auUtoriili^  an  appeal 
to  the  circuit  court  from  an  order  locating  a 
hl^way,  a  railroad  company  cannot  question 
the  right  to  locate  a  highway  across  Its  right 
of  way  and  tracks,  collaterally,  by  enjirfnin; 
its  opening  on  the  ground  that  the  appropria- 
tion of  the  lands  occupied  by  the  tracks  and 
right  of  way  for  a  highway  is  for  a  public  use 
inconsistent  with,  and  destructive  of,  the  prior 
appropriation  of  such  lands  by  the  railroad 
company  for  another  public  use,  as  sneh  objec- 
tion could  have  been  raised  by  remonstmnce.— 
Gold  V.  Pittsburgh.  C,  0.  ft  St.  L.  II.  Co.,  53  X. 
K.  285,  153  Ind.  232. 

For  Cases  from  Othkr  States, 

See  25  Cent.  Dio.  High.  H  1G5,  :t34 

S  65.  OperatloB  and  effect. 

Abandonment  of  highway,  see  ijost.  f  70. 
Alteration  of  highway,  see  post,  S  78. 
Title  and  rights  of  abutting  owners,  see  post. 
S8  80-89. 

For  Cases  froh  Other  Statks. 

See  25  Cent.  Dig.  High.  H  222-225. 

§  66.  —  In  seneral. 

M  (Snp.  1893) 
On  the  entry  of  an  order  establishing  a 
highway,  the  easement  thereby  created  vests 
in  the  public  and  the  petitionen  cease  to  have 
any  interest  beyond  that  possessed  by  the  pub- 
lic In  general ;  the  judgment  being  in  rem,  and 
not  in  favor  of  the  petitioners,  but  in  favor 
of  the  public— Limming  v.  Bamett,  33  X.  E. 
1098,  134  Ind.  .332. 
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■p.  1M6) 

public  only  secures  an  rasement  by 
Dpriation  irf  lands  for  falgbway  pur- 
e  rigbt  to  use  the  surface  for  legitl- 
poses  of  travel  and  the  Incidental  right 
he  highway  in  good  condition.— Terre 
I.  R.  Go.  T.  Zebner.  106  Ind.  149,  76 
J,  3  L.  R.  A.  (N.  S.)  277. 

EB  FROH  Other  States, 

•S  Cent.  Dio.  High.  Sf  22*2-224. 


-  GliAMMter  amd  nae  of  Uchway. 

Qse  highway,  see  post,  SS  167-1U9. 

IP.  1870) 

pighborbood  road  established  by  the 
)nimi98ioners  on  petitioo  of  citizens  of 
isbip  to  furnish  access  to  a  burial 
not  a  privatp  road,  but  a  public  bigb- 
isinger  t.  Ilanselman,  33  lod.  HO. 

E8  FBOU  Other  {States, 
3  Gent.  Dig.  High.  |  220. 


eadinc  and  avldence  m  to  «iit- 
auMi  of  Uchway. 

np.  18&4) 

•r  Rev.  St  1S43,  p.  Ilj2,  S  0,  a  tmn- 
tbe  proceediDf»  of  a  board  of  county 
mera  establisbing  a  road  and  directing 
opened  was  admissible  in  evidence  to 
>  existence  of  the  road.— Epler  v.  Ni- 
nd.  47,0. 

ip.  1883) 

B  It  is  alle^  that  a  road  is  a  public 
It  will  be  implied  from  snch  allega* 
t  every  citizen  has  a  riglit  to  pass  or 
nd  to  carry  the  products  of  bis  farm 
commodities  upon  it.— Powell  T.  Bung- 
d.  04. 

■p.  1884) 

I  complaint  to  enjoin  the  erection  of 
and  answer  that  the  locus  in  quo  was 
highway,  a  reply  showing  a  lawful 
to  vacate  that  part  of  the  way  and 
it  elsewhere,  notice  thereof,  and  an 
the  tioard  granting  the  prayer  on  the 
viewers,  and  that  the  new  way  was 
ith  proper  authority  and  made  as  sood 
vas  good;   and  tlie  facts  recited  en- 
intiff  to  injunction,  as  injunction  will 
strain  an  entry  on  land  under  claim 
which  might,  t»y  lapse  of  time,  grow 
le.— Kyle  v.  Board  of  Com'rs  of  Kosci- 
inty,  t>4  Ind.  US. 

ip.  1892) 

>ad  super%-ifior  who  pleads.  Is  Justifi- 
an  alleged  wrongful  entry  upon  the 
nother,  tliat  he  was  acting  In  obedience 
ier  of  the  l>oard  of  county  supervisors 
ng  a  highway,  need  not  file  with  bia 
transcript  of  the  (ward's  proceedings, 
len  it  has  jurisdiction,  its  proceedings 


are  attended  with  the  same  presumption  of 
regularity  as  are  those  of  a  court  of  general 
jurisdiction,  and  are  not  susceptible  of  collat- 
eral attacli;  and  It  Is  immaterial  whether  it 
is  shown  that  notices  were  posted  as  required 
by  Rev.  St  1881,  |  BOIS,  since  their  sufficiency 
will  be  presumed  from  the  board's  assuming 
jurisdiction.— Chicago  ft  A.  R.  Co.  v.  Sutton,  130 
Ind.  405,  30  N.  B.  291. 

[•]     (App.  1892) 

On  a  prosecution  for  obstructing  a  public 
highway,  the  condition  of  a  road  is  not  evidence 
as  to  whether  or  not  it  is  a  highway.— Zimmer- 
man V.  State,  4  Ind.  App.  583,  31  N.  E.  550. 

m  (Sop.  18W) 

A  complaint  alleged  a  location  and  mark- 
ing by  viewers  of  a  highway  upon  the  line  of 
plaintiff's  fence,  as  the  section  line,  and  that 
the  hixhway  so  located  was  opened,  and  the 
fence  removed  to  its  boundary,  and  prayed  for 
an  injunction  restraining  its  further  removal. 
IJffd,  that  an  answer  pleading  the  legal  proceed- 
ings by  which  the  highway  was  viewed,  located, 
and  marked  is  sufficient. — Hawkins  v.  Stanford, 
138  Ind.  207,  87  N.  E.  794. 

Fob  Cases  frou  Other  States, 

See  25  Cent.  Dio.  High.  |{  22&'233. 


(C)  ALTERATION.  A'A0.\T10N,  OR  ABAN- 
DONMENT. 

Private  roada,  see  Private  Roads,  f  3. 
Streets  in  cities,  see   Municipal  Corpora- 
tions, SI  G.'i5-ti.">7. 

§  69.  Alteratiom   of   eoorao,   width,  or 
crade. 

Alteration  of  grade  as  gronnd  for  compensa- 
tion to  abutting  owners,  see  Eminent  Do- 
main, i  101. 

Alteration  of  highway  for  purpose  of  railroad 
crossing,  see  Railroads,  i  U4. 

Streets  in  cities,  see  Municifal  Corpora- 
tions, 11  G55,  656. 

For  Cases  frou  Other  States, 

See  2r»  Cent.  Dio.  High.  SS  234^  253. 

70.    In  ceneral. 

[a]    (App.  1902) 

Where  a  road  has  been  used  as  a  public 
highway  for  20  years  or  more,  thoiigb  it  has 
never  been  petitioned  for,  nor  laid  out  or  li>- 
cated  as  a  public  highway  by  any  judicial  pro- 
ceeding, nor  entered  of  record  by  the  board  of 
commissioners,  as  authorized  by  Bums'  Rev. 
St.  11)01,  I  6702,  its  location  may  be  changed, 
under  section  6774  et  seq.,  providing  that  any 
person  or  persons  through  whose  land  "any 
public  highway"  may  run  may  petition  the 
county  commissioners  to  change  the  location  oii 
the  highway  on  their  own  land,  or  on  the  land-- 
of  any  other  person  consenting  thereto.— 11  oul- 
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ton  T.  Carpenter,  64  N.  E.  29  Ind.  App. 
U4;!. 

Fob  Cases  fbom  Othee  States, 

See  25  Cent.  dig.  High.  SS  234,  235, 

I  71.  —  Power  to  altar. 

[a]  (Sap.  1S62) 

Township  trustees  have  jurisdiction  to 
change  the  route  of  a  highway  in  their  owu 
township,  though  it  should  pass  through  sever- 
al other  townships,  or  even  counties.— Jackson 
T.  Smiley,  IS  Ind.  247. 

[b]  (Sap.  1865) 

No  owner  of  land  over  which  a  road  pns^ps 
has  any  right  to  make  nny  change  in  it  but  in 
the  manner  prescribed  by  law.-— Holcraft  v. 
King,  25  Ind.  352- 

[Cl  (Sap.  1S81) 
Act  June  17,  1852,  authoriaes  highwayR  to 
be  changed  to  gateways,  exclusive  jurisdiction 
being  vested  in  the  township  trustees.  March 
n,  1859,  an  act  was  passed  repealing  the  act 
of  1852  on  this  subject,  with  a  saviuir  cliuise  as 
follows:  Save  all  suits  and  proceeding'*  here- 
tofore commenced  and  now  pending  under  such 
section  before  the  officers  and  boards  ot  town- 
ship trustees  within  this  state,  and  such  suits 
anil  proceedings  are  hereby  transferred  to  the 
boards  of  commissioners  and  officers  of  coun- 
ties where  the  same  are  pending,  and  said 
boards  of  commissioners  shall  have  jurisdiction 
thereof.  Bdd,  that  this  clause  did  not  save  pro- 
ceedings theretofore  commenced  and  pending 
before  the  commissioners  becaiise  they  had  no 
jurisdiction  of  the  subject-matter.— Webb  y. 
Carr,  78  Ind.  455. 

[d]  (Sap.  1SS9) 

Under  Rev.  St.  S  5046.  providing  that  any 
person  or  persons  through  whose  lands  n  public 
highway  runs  may  petition  the  board  of  county 
commissioners  to  change  the  location  of  the 
highway  onto  their  own  lands,  or  the  lands 
of  any  other  person  consenting  thereto,  it  does 
not  affect  the  jurisdiction  of  the  commissioners, 
nor  prevent  them  from  granting  such  a  petition, 
that  there  is  already  a  highway  of  iusnffl- 
cient  width  over  the  petitioners"  lands  at  the 
point  to  which  they  desire  to  have  the  change 
made.  The  fact  does  not  bring  the  c.ise 
within  section  5015,  relating  to  the  location, 
vacation,  and  alteration  of  highways.— Pat  ton 
V.  Cresswell,  120  Ind.  147,  21  N.  E.  603. 

[e]  (App.  190T) 

l\'here  a  fence  had  been  raaintainsd  along 
a  highway  so  long  that  "the  mind  of"  man  run- 
neth not  to  the  contrary,"  the  county  comn>iB- 
sioners  could  not  declare  that  the  highway  ex- 
isted beyond  the  fence  line,  and  appropriate  suf- 
ficient land  from  the  adjoining  property  own- 
ers to  widen  the  road,  without  legal  proceediugs 
or  process.— Anderson  v.  City  of  Huntington,  40 
Ind.  App.  l.-iO,  81  X.  E.  2ii3. 


Fob  Cases  frou  Other  States, 
See  25  Cent.  Dig.  High.  i%  230, 

3  72.  —  ProoMcliBK** 

[a]  (SBp.  1S36) 

A  change  in  a  part  of  the  Tern 
state  road  was  made  and  marked  by  a 
sioner  under  the  act  of  18-33.  Held, 
part  of  the  road  as  tbns  changed  n 
opened,  though  the  commissioner's  rei 
not  been  filed  in  the  clerk's  oQice,  etc.,  a 
requires.— White  t.  Morris,  4  Blackf. 

[b]  (Snp.  1841) 

The  persons  appointed  by  the  1 
commissioners  to  view  part  of  the  stt 
etc.,  reported  in  favor  ot  a  change  in  t 
and  at  the  same  time  remonstrances  agi 
change  were  presented  to  the  board  au' 
ed.  The  report  was  admitted  to  rec 
filed.  Beld,  that  an  appeal  would  11 
circuit  court  in  such  case,  and  that  It  i 
prosecuted  by  persons  who  had  appei 
fore  the  board  and  objected  to  the  ct 
the  road.— Beeler  t.  Hantsch,  5  Black 

On  a^eal  frtHU  the  derision  ol 
commifaloners  respecting  a  change  in 
road,  the  court  mnst  try  the  canse 
merits,  and  not  as  a  conrt  of  error.— I 

[c]  (Sup.  1846) 

The  circuit  court.  In  trying  an  apr 
an  order  of  the  board  of  county  comm 
directing  the  change  of  a  road,  acts  as 
of  original  jurisdiction,  and  should  hai 
it  the  original  papers.— Reddington  v. 
ton.  8  Blackf.  G2. 

[d]  (Sap.  1846) 

The  petitioners  for  a  change  of  r 
road,  under  section  12  of  the  act  of  IK 
ing  to  public  roads  and  highways,  must 
the  land  through  which  the  part  of 
proposed  to  be  changed  runs.- Taylmr  i 
8  Blackf.  28d. 

The  circuit  court,  on  an  appeal 
order  of  the  board  of  county  commissi 
recting  a  change  of  road,  tries  the  ca 
court  of  original  jurisdiction,  and  sbo 
before  !t  the  original  petition.— Id. 

[fl]    (Sup.  1^) 

The  board  of  commissioners  mad' 
der  establishing  a  change  of  road.  Tl 
no  proof  that,  before  application  for 
ment  of  viewers,  the  public  iiad  been 
of  the  application,  as  required  bystatnt 
tliat  failure  of  such  proof  was  a  sufflr 
!>on  for  dismissing  the  application.- Pf 
Sweet,  3  Ind.  514. 

Upon  an  appeal  from  an  order  of 
ty  commissioners  to  change  a  certain 
the  county,  the  circuit  court  set  aaidi 
port  of  the  viewers;  but  no  bill  of  e 
was  taken,  ilor  did  it  appear  on  wba 
the  court  acted.  Held,  that  it  must 
sTimed  that  the  report  was  rightly  sei 
Id. 
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mv.  U6S) 

ertaintr  in  the  deBCiiption  of  the  In- 
ihange  occarring  in  an  order  directing 
t  in  the  location  of  a  highway  may  be 
I  by  motion  before  the  commissioners, 
If  this,  at  the  final  order  of  the  com- 
is;  bnt  it  is  not  ground  for  a  dismisg- 
roceedingB.— Daggy  t.  Coats,  19  Ind. 

appeal  from  the  action  of  a  board  of 
wmmissioners  of  highways  in  proceod- 

an  alteration  of  a  rond,  tlie  petilioDB, 
sDces,  reports,  etc.,  constituting  the  pa- 
which  the  case  must  be  tried,  need  not 

in  evidence  on  the  trial  in  the  appcl- 
rt,  but  should  be  judicially  noticed  by 
t,  and  read  or  stated  to  the  jury.— Id. 

Bp.  1862) 

in  viewers  upon  review  ordered  by  the 
'  commissioners  report  (hat  a  proposed 
•r  new  location  of  a  way  will  not  he  of 
itility.  such  change  or  new  location 
«  made  by  the  appellate  court.— Shafer 
•ner,  19  Ind.  294. 

Inp.  1865} 

viewers  appointed  to  review  a  proposed 
n  a  hiubway  against  which  a  remon- 
]ad  been  filed  had  no  authority  to  make 
[>ort  in  favor  of  the  proposed  chanfre 
tion  that  the  petitioners  would  at  their 
:  put  the  new  road  in  as  good  condition 
Id  and  otherwise  againnt  the  change. — 
V.  Whitsell,  2i  Ind.  300. 

Jup.  1874) 

ere  the  bond  on  appeal  from  an  order 
)iinty  commissioners  direotine  n  change 
iffhway  is  not  approved  by  the  county 
the  defect  cannot  be  cured  by  tiiine  a 
the  circuit  court— Scotten  v.  Divelblss, 
301. 

ere  an  appeal  is  taken  to  the  circuit 
r  remonstrants  from  an  order  of  the 
>f  county  commissioners  directing  n 
n  a  highway,  the  appeal  bond  munt  he 
I  by  the  county  auditor;  and,  if  not  so 
I,  the  appeal  may  be  dismissed.— Id. 

lap.  1875) 

ceding  that  a  person  petitioning  for  a 
a  the  location  of  a  hi^way,  and  asking 
be  located  on  a  line  between  himself 
adjoining  owner,  may  offer  to  give  all 
and  for  the  highway,  or  may  offer  to 

greater  part  thereof,  the  petition  will 
incertain,  if  it  offers  to,  give  the  land 
lalf  of  the  highway,  or  a  certain  nnm- 
eet,  or  tiiat  it  may  be  located  wholly 
and  of  the  iietitioner;  and  tlie  report 
•n  in  soch  case  will  be  too  nnoertain. 
Is  to  show  the  amount  of  land  of  tiie 
T  upon  which  the  road  is  located. — 

Decker.  51  Ind.  241. 


The  descriptioti  of  a  highway,  In  a  petition 
for  its  change,  as  be^nning  at  the  state  line, 
in  a  certain  section,  is  too  indefinite,  where 
'the  section  lies  a  mile  Id  extent  on  the  state 
line;  hut  if  the  point  in  the  road  where  the' 
pn^osed  change  is  to  commence  is  definitely 
pointed  out,  and  the  line  of  tbe  change  designat' 
ed,  it  will  be  sufficient. — Id. 

Defects  in  a  petition  for  a  change  in  the 
locntion  of  a  highway  may  be  made  the  ground 
of  a  motion  in  arrest  of  judgment,  in  tbe  circuit 
court,  on  appeal.— Id. 

[k]    (Sap.  1876) 

A  report  ot  viewers  appointed  to  paas  on 
the  advisability  of  a  change  in  a  highway  1^ 
inadmissible  in  evidence  on  an  appeal  from  an 
order  entered  on  their  report  directing  the 
chai^.— Freck  v.  Christian,  55  Ind.  320. 

[1]     (Sup.  1880) 

On  the  trial  of  a  petition  for  changes  In  a 
county  highway,  it  is  a  matter  of  defense,  and 
not  a  cause  for  dismissing  tbe  action,  that  the 
evidence  shows  that  the  names  of  all  tbe  owners, 
occupants,  and  agents  of  tbe  lands  througb 
which  the  road  would  pass  were  not  set  forth 
in  the  petition.— Schmied  y.  Keeney,  72  Ind. 
309. 

[m]    (Snp.  1883) 

A  petition  to  change  a  highway  need  not 

state  the  length  of  the  change,  nor  that  it  will 
be  of  public  utility.— Bowers  t.  Snyder,  88  Ind. 
302. 

[n]    (Sap.  ISSi) 

Where  one  of  the  petitioners  for  change  of 
a  public  hiRhway  appealed  to  tbe  circuit  court 
from  an  order  dismissing  tbe  petition,  be  alone 
is  liable  for  the  costs.— Reader  y.  Smith,  8S  Ind. 
440. 

[o]     (Sap.  1SS3) 

Rev.  St.  1881.  S  5.jO,  provides  that  when- 
ever any  person  shall  procure  the  establishment 
of  a  highway,  private  or  public,  by  a  change  of 
one  already  established  on  or  across  bis  land, 
before  the  same  shall  be  received  by  the  proper 
snperintendent  as  such  it  shall  be  made  as  pass- 
able as  the  old  highway,  or  as  nearly  so  as  the 
nature  of  the  case  will  admit,  of  which  fact  the 
trustee  of  such  township  shall  be  duly  satisfied 
before  such  superintendent  shall  be  required  to 
keep  it  in  repair.  Betd,  that  the  location  of  n 
new  road  was  not  invalid  because  tbe  board 
ordered  that  the  old  road  should  be  vacated 
when  the  new  one  should  be  made  as  passable 
as  the  old  by  the  petitioners,  to  the  acceptance 
of  tbe  proper  township  trustee.- Heagy  t.  Black< 
90  Ind.  534. 

{p]  (Sap.  im) 

Under  Rev.  St.  1881,  {  S015,  a  petition  to 
a  board  of  commissioners  of  a  connty  to  change- 
and  relocate  a  highway  must  show  that  six  of 
the  petitioners  are  freeholders  residing  in  the 

immediate  neighborhood  of  the  proposed  high- 
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way ;  and  withoat  such  an  allegation  it  can- 
not be  known  that  there  ie  any  right  in  the  pe- 
titioners to  Bet  the  machiaery  of  the  law  in  mo- 
tion.—Conaway  T.  ABcherman,  94  Ind;  187. 

A  petition  for  a  chanite  of  location  of  a 
highway  should  state  the  nnnies  of  the  property 
owners  over  whose  lands  the  proposed  way  is 
to  be  located,  where  the  change  will  vacate  an 
c^tisting  way  running  over  the  lands  of  more 
than  one  person,  and  relocate  it  upon  the  lands 
held  by  two  or  more  different  owners. — Id. 

[q]  <Sap.lSS5) 

Where  it  nowhere  appears  in  a  transcript 
of  proceedings  by  a  board  of  tnutees  to  have 
a  highway  changed  and  relocated  as  provided 
under  Bev.  St.  1852;  p.  313,  etc.,  how  wide  the 
highway  was  which  it  was  sought  to  effect,  nor 
how  wide  was  the  highway  the  trustees  sought 
to  establish,  the  final  order  of  the  trustees  was 
abHoIiitely  void,  and  the  transcript  was  not  com- 
petent evidence.— Strong  v.  Makeever,  1  N.  E. 
5(r2,  4  N.  K.  11.  102  Ind.  57a 

[r]    (8«p.  UU) 

Under  a  petition  professing  to  describe  an 
existing  highway-,  but  in  fact  dexcriblng  a  high- 
wny  as  it  will  exist  If  the  lmpro\'ement  is 
made,  the  court  cannot  order  the  straightening 
of  an  existing  highway  not  described.- Lowe  t. 
Bianiinn,  105  Ind.  247,  4  N.  E.  TiSO. 

W  (App.1903) 
Where  the  remonstrance  to  a  change  of  lo- 
cation of  a  highway  referred  to  the  highway 
as  having  been  used  as  a  road  for  20  years, 
such  statement  will  be  assumed  as  true,  thd 
contrary  not  being  alleged.— Honlton  t.  Car- 
penter, 64  N.  B.  039,  29  Ind.  App.  643. 

[t]  (App.  1902) 
On  a  proceeding  to  change  the  location  of 
a  highway,  the  issue  being  whether  the  proposed 
change  is  Of  public  utility,  the  cost  and  damages 
in«dent  to  the  change  are  pertinent,  so  that  the 
width  of  the  strip  proposed  to  be  taken,  its  prox- 
imity to  a  dweUing,  and  the  character  of  the 
buitdiug  aifected  thereby,  may  be  shown.- Kaab 
V.  Boberts.  04  N.  E.  618.  05  N.  E.  191,  30  Ind. 
App.  6. 

[u]     (App.  1904) 

Under  Bums'  Ann.  St.  |  6742.  providing 
for  the  location,  vacation,  or  change  of  high- 
ways on  petition  to  the  county  commissioners, 
and  the  publication  of  a  prescribed  notice  prior 
to  the  meeting  of  the  board,  the  failure  of  per- 
sons opposing  the  proceedings  to  appear  before 
the  county  commissioners  after  having  been  duly 
notified  does  not  preclude  them  from  contesting 
the  proceedings  on  appeal  to  the  circuit  court — 
Kcheier  v.  Bailey,  72  N.  E.  472,  34  Ind.  App. 
172. 

A  petition  for  the  change  ot  route  of  an 
existing  highway  under  Bums'  Ann.  St.  1901, 
f  6742,  should  describe  both  the  existing  road 

and  the  route  of  the  propoocd  rond :    nnd  a 


petition  failing  to  describe  the  old  road  is  fatsl- 
ly  defective,  notwithstanding  a  description  ot 
the  proposed  change.— Id. 

[v]    (Sup.  IW6) 

Where  the  report  of  the  viewers,  to  pro- 
ceedings under  Acts  1903.  p.  255.  c.  145,  for 
the  improvement  of  a  public  highway,  con- 
tained plans  and  speciticfltions  for  the  improve- 
ment and  was  made  a  part  of  the  order  of  the 
board  of  commissioners  directing  the  improre- 
ment,  the  order  sufficiently  stated  the  kind  of 
improvement  to  be  made,  and  the  width  and 
extent  thereof,  within  section  5  of  the  act,  d^ 
daring  that  an  order  for  an  improvement  shall 
state  the  kind  of  improvement  to  be  made  and 
the  width  and  extent  thereof.— Spaulding  v. 
Mott.  70  N.  B.  620.  107  Ind.  58. 

Acts  1903,  p.  2.55,  c  145,  autiiortzing  the 
improvement  of  highways,  empowering  the  view- 
ers to  examine,  lay  out,  or  straighten  the  high- 
way as  in  their  Judgment  public  utility  requires, 
and  speci^ng  what  the  report  of  the  viewers 
shall  contain,  without  requiring  it  to  show  the 
necessity  of  widening  the  highway,  doea  not 
require  the  report  of  the  viewers  to  contain  a 
statement  of  the  aecesaity  for  widening  the 
highwoy.— Id. 

[W]  (App.IM?) 

Where  lands  along  a  highway  inside  a  high- 
way fence,  which  had  been  maintained  from  time 
immemorial,  were  sought  to  be  taken  to  widen 
the  highway  to  the  extent  that  it  was  (palmed 
it  was  originally  established,  it  was  error  to 
permit  witnesses  to  testify  to  their  nnderstand- 
Ing  as  to  how  wide  the  road  originally  was; 
the  question  at  issue  being  limited  to  die  ques- 
tion of  the  extent  of  the  pnbllc  right  of  use,  and 
not  the  intended  or  supposed  width  of  the  load. 
— Anderson  v.  City  of  Ilnntington,  40  Ind.  App- 
130,  81  N.  E.  223. 

[x]    (Sop.  1908) 

A  petition  nnder  Act  March  8,  1905  (Acts 
1005,  p.  621,  c.  167),  providing  for  the  locatioo, 
vacation,  and  change  of  highways,  is  not  dooUe 
because  it  seeks  to  have  a  part  of  an  old  Ugb- 
way  vacated  and  a  new  one  established,  in  lien 
thereof,  as  a  change  of  highway  implies  a  de- 
parture from  the  road  already  established  and 
the  opening  of  a  new  road,  and  the  petition  in 
such  case  should  describe  that  part  of  the  old 
road  to  be  vacated,  as  well  as  the  proposed  new 
part.- Kelley  v.  Angsperger,  171  Ind.  15.1,  S'> 
N.  B.  1004. 

Fob  Cabts  f«ou  OrnEK  States, 

See  25  Cent.  mo.  High.  H  239-25::. 

174.  VMAtlOTl. 

Laws  relating  to  as  encroachment  by  Legislature 
on  judiciary,  see  GoimiTDTioirAL  Lav,  i 

55. 

Secondary  evidence  of  contents  of  order  for. 

see  EviDEXtE,  5  102. 
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see  Municipal  Corfoba- 


E8  FROU  Other  States. 

r,  Cent.  dig.  High.  {1  2r»4-Z78. 

Iso,  note,  26  L.  R.  A.  821. 

-  Im  KflmeraL 

ip.  18T5) 

r  the  statate  on  the  subject  of  oiK-niug 
lag  highways,  a  party  throu;:h  whose 
established  highway  is  sought  to  be 
t  entitled  to  such  damages  as  he  may 
y  the  vacation,  to  be  paid  an  dnm- 
the  establishment  of  a  highway  are 
tterworth  v.  Bartlett,  50  Ind.  537. 

ip.  1888) 

[1  issue  as  to  the  utility  of  vacating  a 
a  witness  should  not  be  allowed  to 
>pinioD.— Hughes  v.  Beggs,  114  Ind. 
r.  E.  817. 

1P.J891) 

e  the  evidence  is  undisputed  that  tlie 
at  wOald  sustain  substantial  damage 
.cation  of  the  highway,  he  is  entitled 
is.-Cook  T.  Quick,  127  Ind.  477,  20 
7. 

»  FROU  Other  States, 

3  Cent.  Dig.  High.  If  254,  255,  257- 

278. 

>  Powar  to  Tmeate. 

p.  im) 

e  the  corporate  limits  of  a  certalb 
inded  to  and  along  tlie  middle  of  a 
id  30  feet  in  width,  located  Iwfore  the 
laid  out,  the  board  of  trustees  of  the 
not  power  under  the  ninth  clause  of 
i  of  the  act  for  the  incorporation  of 
Sav.  &  II.  Rev.  St.  p.  624)  to  vacate 
of  aaid  liigbway  as  was  within  the 
limits.— Debolt  v.  Carter,  31  Ind.  355. 

p.  1888) 

St.  Si  501&-5017,  providing  that  on 
12  freeholders  tor  the  location,  vaca- 
bBDge  of  any  highway,  three  persons 
ppointed  to  view  such  highway,  ami 
era  shall  mabe  a  report  of  their  pro- 
describing  such  location,  change,  or- 
by  metes  and  bounds,  "except  that 
the  vacation  of  a  road,  or  any  part 
ich  description  only  as  will  designate 
shall  be  required,"  etc.,  authorizes 
on  of  part  of  a  highway. — Hughes  v. 
L  Ind.  427,  16  N.  E.  817. 

a  FBOU  Other  States, 
5  Cent.  Dig.  High.  S  2."»8. 

Frooeedltigs. 

BecoQdary  evidence  as  to  order,  see 
E,  i  158. 

>peal  from  an  order  vacating  a  road, 
a  person  who  was  not  an  original 


party  to  the  proceeding,  nor  bad  made  himself 
so  by  affidavit  that  he  was  aggrieved  by  the 
de<'iBioD,  was  dismissed.— Odell  T.  Jenkins,  1^ 
Ind.  522. 

[b]  (Snp.UM) 

On  appeal  from  the  decision  of  the  town- 
ship trustees  relating  to  the  vacation  of  part 
of  a  road,  a  bond  was  taken  which,  upon  ob- 
jei'tion  thereto,  was  amended  at  the  hearing 
before  the  county  commissioners.  Held,  that 
there  was  no  error  in  the  proceedings.— Idogen- 
felter  v.  Dodson,  15  Ind.  222. 

[c]  (Sa|i.]Se4) 

An  Ri)j)eal  to  tlie  circuit  court  from  an 
order  of  tlie  board  of  commissioners  dismissing 
petition  to  vacate  a  road  is  properly  dismissed 
where  there  are  no  papers  on  file;  nothing  be- 
ing before  the  ci  rcui  t  court,  except  a  tran- 
script of  the  record  of  the  commissioners'  court 
— ^^'heatley  v.  Hanna,  23  Ind.  518. 

.[dj     (8np.  186») 

Where,  in  a  proceeding  to  vacate  a  high- 
way on  the  ground  that  the  same  is  not  of  pub- 
lic utility,  viewers  are  appointed  who  report 
in  favor  of  the  petition  on  the  ground  stated 
therein,  and,  upon  objection  being  made  to  the 
vacation,  other  viewers  are  appointed  who  re> 
port  against  the  public  utility  of  the  vacation, 
no  appeal  lies  to  the  circuit  court  from  the 
decision  of  the  board  of  county  commissioners 
overruling  a  motion  made  by  one  of  the  peti- 
tioners to  set  aside  the  appointment  of  the  lat- 
ter viewers.— Green  v.  AyeiB,  31  Ind.  248. 

[a]     (Sop.  187!>) 

A  person  through  whose  land  It  may  be 
proposed  to  vacate  a  highway  may  remonstrate 
on  the  ground  that  the  highway  Is  of  public 
utility,  and  in  the  same  remonstrance  claim 
damages  in  consequence  of  the  proposed  vaca- 
tion.—Bh  tterworth  T,  Bartlett,  50  Ind.  537. 

[f]  (Snp.  1881) 

On  petition  to  vacate  a  public  Uigliwny.  a 
remonstrance  or  answer  was  filed  by  certain 
persons,  alleging  that  the  same  question  had 
been  previously  passed  upon.  The  board  dis- 
missed the  petition,  and,  on  appeal  to  the  cir> 
cult  court,  said  answer  was,  on  motion,  stricken 
out  Held  no  error,  as  said  answer  did  not 
allege  that  any  of  the  remonstrants  were  free- 
holders of  the  county,  or  that  they  resided  along 
the  highway  in  question.— Early  v.  Hamilton, 
75  Ind.  370. 

[g]  iHup.  18So) 

In  a  petition  for  the  vacation  of  a  highway, 
the  fact  that  the  petitioners  aver  that  thoy 
believe  a  certain  fatt,  the  averment  of  whicli 
is  necessary  to  be  true,  is  equivalent  to  an  as- 
sertion that  it  is  true.— Thayer  v.  Burger,  100 
Ind  202. 

[h]  (Sap.  1887) 

It  is  not  competent  to  permit  petitioner 
for  the  vacation  of  a  highway  to  prove  the  offer 
of  individuals  to  maintain  private  ways  or 
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bridges.— Whetton  t.  Clayton,  111  Ind.  360,  12 
N.  B.  513. 

[bll]  <Sdp.1888) 

On  appeal  to  the  circuit  court  from  tbe 
decision  of  commissioners  of  a  county  vacating 
a  highway,  the  court  does  not  sit  merely  for  the 
conectiOD  of  errors,  but  aa  a  trial  court  to  de- 
termine the  case  on  its  merits;  and  irregulari- 
ties in  the  proceedings  before  the  board  do  not 
inralidate  them.— Hughes  v.  Beggs,  114  Ind. 
427,  16  N.  E.  817. 

tl]  (Svp.  1891) 
Where  the  circuit  court,  without  the  inter- 
vention of  a  jury,  finds  that  a  highway  should 
be  vacated,  and  there  is  evidence  tending  to 
support  the  finding,  it  will  not  be  disturbed.— 
Cook  T.  Quick,  127  Ind.  477,  26  N.  S.  1007. 

Where  proceedings  are  Iwgun  before  a  board 
of  commissioners  to  vacate  a  highway,  and  view- 
ers are  appointed  who  report  In  favor  of  the 
vacation,  and,  upon  remonstrance,  reviewers 
are  appointed  who  report  against  the  vacation, 
the  board's  order  approving  the  latter  report  is 
such  a  BdeI  judgment  that  an  appeal  will  lie 
to  the  circuit  court.— Id. 

[]]  (81IP.18S3) 
A  highway  cannot  be  vacated  in  an  ac- 
tion against  the  petitioners  alone,  commenced 
nearly  a  year  after  Its  establishment,  as  the 
title  thereto  is  In  the  public. — Ummlng'  v.  Bar- 
nett,  134  Ind.  332,  33  N.  E.  1098. 

Persons  who,  after  having  claimed  to 
have  discovered  fraud  in  the  establishment  of 
a  highway,  seek  to  have  the  way  vacated  on 
the  ground  that  it  is  not  of  public  utility,  and 
prosecute  the  matter  to  final  determination, 
must  be  deemed  to  have  waived  the  fraud  by 
their  delay,  and  cannot  afterwards,  on  being 
defeated,  institute  another  proceeding  to  have 
the  way  vacated  for  the  fraud.— Id, 

[k]    (App.  1896) 

Where  a  landowner  remonstrates  against 
the  vacation  of  a  highway,  as  anthorized  by 
Bums'  Kev.  St.  1804,  |  6748  (Homer's  Ann.  St. 
1807.  S  5019),  it  must  appear  on  the  face  of  the 
remonstrance  that  he  is  an  abutting  owner,  as 
required  by  such  statute.— Brandenburg  v.  Hit- 
tel,  45  X.  E.  45,  16  Ind.  App.  224. 

That  a  highway  proposed  to  be  vacated  iu- 
tcrsects  with  another  highway,  on  which  an 
owner's  lands  abut,  does  not  malie  him  an  abut- 
ting owner,  within  the  meaning  of  Bums'  Rev. 
St.  1894,  S  6746  (Homer's  Ann.  St  1897,  g 
r>019),  which  provides  that  any  person  through 
whose  land  a  highway  passes  may  remonstrate 
against  the  action  of  the  board  of  commission- 
ers  in  vacating  or  changing  it— Id, 

[11  (Sap.  1»7) 
Acts  1905,  p.  623.  c.  167,  S  5  (Bums'  Ann. 
St  Supp.  1905,  §  6730),  relating  to  proceedings 
before  the  board  of  commissioners  for  the  loca- 
tion, vacation,  etc,  of  highways,  provides  for 
the  filing  by  a  landowner,  etc.,  of  an  application 


for  damages  with  the  board  at  any  time  before 
it  has  taken  final  action.  Section  9  (page  d^4> 
provides  that,  if  any  resident  freeholder  shall 
remonstrate  againet  the  public  atility  of  the 
hishway,  reviewers  may  be  appointed.  Section 
10  (page  524)  provides  for  appeals  from  orders 
of  the  commissioners  to  the  circuit  court.  Sdi, 
that  a  landowner  who  did  not  appear  before 
the  commissioners  cannot  present  an  applica- 
tion for  damages  or  a  remonstrance  that  the 
proposed  vacation  is  not  of  public  atility  for 
the  first  time  in  the  circuit  court  on  appeal — 
Williams<m  v.  Houser,  169  Ind.  397,  82  N.  E. 
77L 

[m]    (Sap.  UOS) 

Under  the  act  of  1005  concerning  hi.sh- 
ways  (Acts  1006,  p.  jEi23,  c.  167.  S  6),  authoriz- 
ing a  remonstrance  for  damages  against  a  vaca- 
tion of  a  highway  by  any  person  throi^  whose 
land  such  highway  may  pass,  one  on  whose 
land  is  part  of  such  highway  may  remonstrate, 
though  the  part  to  be  vacated  comes  only  to  his 
land.— Hoapt  T.  Dutton,  170  Ind.  68,  83  N.  R 
634. 

Though,  if  a  petition  to  vacate  a  highway 
fails  to  give  the  name  of  an  owner  or  occupant 
of  lands  through  which  the  highway  passes,  the 
proceedings  are  void  as  to  him,  if  he  does  not 
otherwise  receive  notice,  yet  if  it  purports  to 
give  the  names  of  all  such  persons,  and  it  is 
not  apparent  on  the  face  of  the  record  that 
any  such  name  was  omitted,  it  cannot  be  said 
the  court  errpd  in  overruling  a  motion  to  dis- 
miss the  petition  on  the  ground  of  such  an 
omission,  as  it  could  not  lake  judicial  notirp 
that  the  highway  passes  through  the  land  of 
others  than  those  named  in  the  petition,  nor 
assume  the  tmth  of  the  recital  in  the  motion, 
contradicting  the  averment  of  the  petition.— Id. 

[n]  (Sap.  1909) 
Proceedings  commenced  prior  to  the  enoct- 
raent  of  Highway  Act  1905  (Acts  1905,  p.  521, 
c.  167),  are  governed  by  the  highway  laws  in 
force  at  the  commencement  of  the  proceeding, 
and  not^  by  the  act  of  1900,  section  123  (page 
579),  providing  that  the  act  shall  not  affect  any 
pending  litigation,  but  that  it  shall  be  conclud- 
ed as  if  the  act  had  not  been  passed.— Butt  v. 
ICfert.  171  Ind.  554.  80  K  E.  961. 

In  a  proceeding  to  vacate  a  highway,  where 
there  was  a  remonstrance  on  the  ground  that 
the  vacation  would  not  be  of  public  utility,  if 
the  jury,  on  appeal  to  the  circuit  court,  fonnd 
that  the  road  proposed  to  be  vacated  was  not 
of  public  utility,  potitionera  were  entitled  to 
recover.— Id. 

[o]     (Sup.  1909) 

In  a  proceeding  to  vacate  a  highway,  evi- 
dence held  sufficient  to  sustain  a  jndirment  for 
petitioners.— Thompson  v.  Beatty,  171  Ind.  579, 
86  N.  E.  961. 

[p]    (Bap.  1909) 
Acts  1905.  p.  670,  e.  167.  S  123  (Bums* 

Ann.  St  1908,  S  7793),  provides  that  any  pe^ 
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■on  Bggriered  by  auy  decision  of  the  county 
commissiooera  in  uuy  proceediDg  relating  to 
bisbways  may  appeal  thereCrom,  etc.,  and  that 
such  appeal  shall  be  tried  de  novo,  and  may  be 
had  as  to  any  issue  tried,  "or  that  might  have 
beeo  tried,  before  the  county  board."  Held,  that 
tbe  last  clause  only  authorizes  the  trial  of  such 
issues  on  appeal  as  might  have  been  tried  under 
issues  made  before  the  board,  and  does  not  au- 
thorize the  trial  of  issues  not  presented  to  the 
board.— £tna  Life  Ins.  Co.  t.  Jones,  89  N.  B. 
Sil. 

The  circuit  court  may  properly  permit  the 
amendment  of  the  petition  in  highway  cases 
pending  on  appeal,  eren  to  the  changing  of  the 
route  or  as  to  jurisdictional  matter;  and  hence 
the  amendment  of  the  petition  for  the  location 
of  a  new  highway,  and  the  vacation  of  an  old 
highway,  so  as  to  more  definitely  describe  that 
part  of  the  highway  Bonght  to  be  vacated,  was 
proper.— Id. 

Where  the  petition  does  not  show  that  it 
does  not  contain  tbe  names  o£  all  the  owners, 
(iccnpanta,  or  agents  of  the  lands  through  which 
tbe  highway  to  be  vacated  passes,  it  is  not  in- 
nifflcient  for  falling  to  show  that  the  persons 
named  are  all  the  owners,  etc.— Id. 

While,  under  Bums*  Ann.  St.  1908,  |  7640, 
the  petition  for  the  vacation  of  a  highway  must 
be  signed  by  12  freeholders  oE  the  county,  6  of 
trhom  roside  in  the  immediate  neighborhood  of 
tbe  highway  proposed  to  be  vacated,  as  re- 
qoired  by  said  section,  it  is  not  necessary  to 
the  sufflciency  of  tbe  petition  that  such  Facts 
be  aller;p<l  therein. — Id. 

Acts  1905.  p.  579,  c.  167,  §  123  (Bums' 
Add.  St.  1908.  S  77a3),  providing  that  the  re- 
ports of  viewers  in  highway  proceedings  shall 
be  considered  in  evidence  on  appeal,  does  not 
require  snch  reports  to  be  given  in  evidence,  but 
they  are  in  evidence,  whether  formally  intro- 
duced or  not.— Id. 

Remonstrators  have  no  right  to  complain 
of  instmctions  concerning  questions  and  issues 
to  which  they  were  not  parties,— Id. 

Obje^'tions  to  facts  on  which  the  jurisdic- 
tion of  the  county  commlsnioners  depends,  not 
apparent  on  the  face  of  the  record,  can  only 
be  taken  by  making  such  objections  before  the 
board  when  the  petition  is  presented,  and  be- 
fore the  appointment  of  viewers.— Id. 

For  Cases  fboh  Other  States, 

See  SS  Cent.  Dio.  High.  %i  203-27a 

178.  —  Operation  anil  eCeot. 
M  (Bap.  1884) 
Where  an  old  highway  is  vacated  accord- 
Idk  to  law,  the  owner  of  the  fee  is  reinvested 
with  an  absolute  right  of  dominion,  and  an  nn- 
authorized  entry  of  the  land  formerly  occapied 
u  a  highway  constitntes  a  cause  of  action. — 
Kyle  Board  of  Com'rs  of  Kosciosko  Coun- 
ty, M  Ind.  115. 


Fob  Cases  fboh  Otiieb  States, 
See  2S  Cent.  Dig.  High.  |  277. 

S  79.  Abandoaneat. 

Affecting  duty  of  railroad  company  to  fence 
tracks  at  highway  crossings,  see  Bailboads, 
S  411. 

StreeU  in  cities,  see  Mdnjcipai.  Coepo RA- 
TIONS, I  657. 

[a]  (Sap.  1871) 

Where  a  highway  has  not  been  in  a  condi- 
tion for  use  by  the  pablic,  and  has  not  been 
used  for  36  yeara,  the  presumption  of  abandon- 
ment IB  justified.— Jefleisonville,  M.  ft  L  R. 
Co.  V.  O'Connor,  37  Ind.  95. 

[b]  (Sap.  1874) 

Where  an  abandoned  portion  of  the  high- 
way rau  through  the  lands  of  differeut  persons, 
such  abandonment  could  not  operate  as  a  va- 
cation of  the  highway,  although  the  statute  was 
in  other  respects  complied  with,  and  all  the 
owners  of  the  land  consented  to  the  abandon- 
ment.—State  V.  Ilnggins,  47  Ind.  686. 

[c]  (Sap.  ISSl) 

A  highway  is  not  vacated  because  tempo- 
rarily obstructed,  thereby  compelling  the  pub- 
lic to  go  around  the  obstruction. — Davis  t. 
Nicholson,  81  Ind.  183. 

[d]  (Sap.  18S4) 

Kvidence  of  30  years'  occupation  of  a 
highway  by  A  railroad  company  with  the  as- 
sent of  the  county  commissioners  shows  an 
abandonment.— Louisville,  N.  A.  &  C.  B.  Co.  v. 
Shanklin,  98  Ind.  573. 

[e]  (App.  1S96) 

That  adjoining  landowners  for  a  time  ob- 
struct a  highway  with  their  fences  does  not 
entnblish  an  abandonment  of  it  by  the  county 
authoritios.-^Brown  v.  Hlatt,  45  N.  E.  481,  16 
Ind.  App.  340.- 

The  failure  to  grade  and  use  a  highway  to 
its  full  width  does  not  constitute  an  abandon- 
ment of  the  part  not  used.— Id. 

in  (App.  i9<'t>) 

An  ancient  road,  having  existed  and  been 
used  since  1860,  was  a  public  highway,  and 
could  only  be  vacated  by  a  complete  abandon- 
ment, or  by  proceedings  specified  by  Bums' 
Ann.  St.  1901,  §  G7.=>9.— Small  v.  Binford,  41 
Ind.  Aijp.  440,  83  X.  E.  507,  84  X.  E.  19. 

Tbe  building  of  a  new  turnpike  is  ineffec- 
tive to  work  an  abandmiment  of  an  ancient 
highway,  where  the  turnpike  is  a  new  and  sepa- 
rate road.- Id. 

Abandonment  of  an  ancient  highway  would 
not  be  presumed,  where  it  would  leave  certain 
landowners  without  means  of  egress  or  ingress. 
—Id. 

Where  an  ancient  highway  had  been  estab- 
lished by  user,  subsequent  deviations  from  the 
line  of  way  did  not  affect  tbe  existence  of  the 
easement  under  the  rule  that,  where  a  way 
across  land  is  changed  with  the  consent  of  all 
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imrtios,  a  dedication  of  the  new  vay  is  pre- 
sumed.— Id. 

Foe  Casks  from  Other  Statks. 

See  2.-  Cent.  Dig.  High.  g§  27!K'i87. 
See,  also,  note,  2C  Ja  H.  A.  449,  Gu9 ;  note, 
14  Am.  St.  Rep.  218. 

(D)  TITLE  TO  FEE  AND  RIGHTS  OF 
ABUTTING  OWNKKS. 

Title  on  vacntiou  ou  nbnndonQient,  Bee  ante,  §  78. 

{  80.  Title  to  fee  Im  ceaeraL 

(a]  The  laying  out  of  a  highway  gives  to  the 
linblic  a  mere  riglit  of  pa^^sage;  and  the  owner 
of  ihe  soil  is  not  thereby  devested  of  his  title 
to  the  land.— (Sup.  1801)  Vangbu  t.  Stuzaker, 
IG  Ind.  338;  (1S82)  Hagaman  v.  Moore,  84  In<l. 
496. 

[b]    (Sup.  1861) 

Where  one  grants  land  for  the  purpose 
of  a  public  highway,  adding  also  "the  reversion 
jind  roniaindcr."  his  reversionary  riRht  v^^tR  in 
his  grantee.— Vaughn  t.  Stuzaker,  10  Ind.  3-1S. 

[C]     (Ai»p.  1899) 

An  owner  of  land  abutting  a  puUic  high- 
way has  such  a  proprietary  right  to  Its  center 
that  the  refusal  of  a  person  unlawfully  on  sach 
part  to  depart  at  the  owner's  direction  renders 
him  liable  for  trespass.— Huffman  r.  State,  52 
N.  B.  713,  21  Ind.  App.  449,  09  Am.  St  Rep. 
3G8. 

tdl     (Apii.  1902) 

IVmiirrer  to  complaint  of  abutting  owner 
Against  telegraph  company,  merely  alleging 
that  defendant's  servants  wrongfully  cut  trees 
in  the  highway,  and  not  alleging  what  busi- 
ness defcndnut  was  engaged  in  at  the  time, 
does  not  raise  tlie  iiuestion  of  the  right  of  a 
telocraph  coilipany  to  cut  ti-ees  interfering  with 
construction  of  its  line. — Western  Union  Tel. 
Co.  T.  Krueger,  04  N.  E.  OSTi,  30  Ind.  App.  28. 

Complaint  of  abntting  owner  for  cutting 
trees  in  highway  shonid  allege  plaintiff  is  the 
owner  of  the  fee  of  the  highway,  and  that  the 
trees  were  on  his  side  of  it.— Id. 

le]      (App.  1903) 

Tlie  treaty  with  the  Pottawatomie  Indians 
of  February  7,  1827  (Indian  Treatip.«.  7  Stnt. 
29."»),  by  arliole  2,  ceded  to  the  United  States 
a  strip  of  laud  commencing  at  I^ke  Michigan 
and  running  to  the  Wabash  river  for  a  road, 
and  also  a  section  of  land  contiguous  to  the 
road  for  each  mile  of  it.  Act  Cong.  March  2, 
1827  (4  Stat.  2.'J4,  c.  j2),  authorized  the  state 
of  Indiana  to  tot'ate  and  make  the  road  agree- 
ably to  the  treaty,  and  to  apply  the  strip  of 
land  aud  the  section  ceded  to  the  United  States 
or  the  proceeds  to  tlie  making  of  the  road. 
Act  Jan.  24.  1828  (Acts  1S2S.  |..  87.  c.  70),  and 
Act  Jan.  13.  IKIO  (Acts  IRiO.  p.  HI,  c.  09). 
provided  for  commissioners  to  survey  the  road 
agreeably  to  the  treaty  and  the  act  of  Con- 
gress, and  establish  it  as  located.    Act  Jan. 


29,  1831  (Acts  1831,  p.  189,  c.  148),  a^ 
a  right  the  privilege  of  locating  the 
the  most  suitable  route,  and  applying 
on  which  to  locate  it,  as  well  as  the  : 
contiguous  land,  from  lands  on  the  i 
lying  contiguous  thereto.  Act  Feb. 
(Acts  1832,  p.  122,  c.  127),  provided  U 
missioner  of  the  Michigan  road  lands 
thorized  him  to  make  such  alterations 
consent  or  the  owners  of  the  land 
which  it  passed,  and  receive  relinqi 
to  the  state  for  the  use  of  the  the  : 
directed  him  to  make  such  alterations 
igan  City  at  the  termination  so  as  to  fv 
igan  street  and  pass  along  it  and  Wab 
to  the  termination.  Held,  that  hy  tli 
of  the  strip  for  the  road  and  its  esta 
the  state  acquired  no  greater  interes 
public  easement,  leaving  the  fee  in  a 
ing  owner  holding  a  conveyance  of  lots 
igan  City  described  by  metes  and  boi 
ning  to  and  along  the  road. — Westei 
Telesraph  Co.  t.  Krueger,  74  X.  E.  2J 
App.  :V4S. 

For  CA.'iES  from  Other  Statks, 
See  2.%  Cent.  Dm.  High.  S§  288. 
See,  also,  note.  00  Am.  Rep.  451. 

g  83.  Rlchts  a*  to  use  of  soil  of  li 

Use  for  conatniction  or  repair  of  big] 
post,  i  100. 

[a]  (Hap.  ISSU) 

Where  land  bad  been  condemm 
highway  which  was  subsequently  apt 
by  a  gravel-roBd  company,  such  com 
quired  an  easement  to  use  tbe  faighwa 
the  condition  It  was  at  the  time  of  t 
tion,  and  bence  had  no  authority  t 
and  remove  earth  opposite  the  land  of 
ting  owner  without  rendering  com 
therefor.— Turner  v.  Rising  Sun  & 
pike  Co.,  71  Ind.  547. 

[b]  (App.  1895) 

To  justify  a  road  supervisor  In 
gravel  from  a  highway,  to  be  d^ositt 
places  on  the  same  highway,  the  remc 
be  for  the  improvement  of  the  high' 
not  merely  the  replacing  of  the  mator 
remote  point. — Anderson  v.  Benient, 
App.  248.  41  N.  E.  547;  Same  T.  Stei 
lud.  App.  090,  41  N.  R  54& 

An  answer,  in  an  action  for  dl 
and  carrring  away  gravel,  alleging  tbi 
ant  was  road  supervisor,  and  that  tl 
was  dug  from  within  the  Umita  of  . 
road,  and  placed  on  another  part  Of  ■ 
within  his  road  district,  for  Its  repair, 
raise  the  question  as  to  whether  defei 
the  right  to  grade  off  tlie  high  places 
liosit  the  dirt  in  tbe  low  places,  on  said 
-Id. 

[c]  (App.  1905) 

By  the  civil  law  the  soil  of  a  pn 
is  declared  to  be  public  property.- 
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I'nioQ  Telegraph  Co.  T.  Krueger,  36  Ind.  App. 
31S,  74  a.  E.  25. 

[d]  (Snp.  mt) 
All  special  proprietary  rights  in  the  soil 
of  a  poblic  highway  belong  to  the  abatting 
owners  and  not  to  the  public,  and  the  owner 
may  usip  tlie  land  as  be  chooses,  provided  he 
does  not  ofaatruct  ita  use  as  a  highway. — Terre 
Ilaute  &  I.  R.  Go.  r.  Zehner.  166  lad.  149,  76 
X.  E.  169,  3  L.  R  A.  (N.  8.)  277. 

Fob  Cases  fbou  Otber  States, 

See  25  Cent.  Dig.  High.  SS  '■i&'A  ^ 
See,  also.  note.  20  Am.  St.  Rep.  537. 

$86.  Risht  to  vmm  of  road. 

Ii]    (Sap.  1881) 

One  may  bare  a  private  easement  In  a 
public  highway.— Ross  r.  Thompson,  78  Ind.  90. 

Fob  Cases  fhou  Other  States, 
See  25  Cknt.  Dig.  High.  {  296. 

1 87.  Hlglita  and  remedies  a>  to  obstrno* 
tloms  and  injuries  to  road. 

[a]  (Snp.  1881) 
Ad  abutting  owner  who  has  erected  costly 
buildings  on  his  land  for  a  particular  manufnc- 
turing  purpose  is  not  bound  to  wait  until  bis 
buildings  are  rendered  valueless  by  the  block- 
ing up  of  the  highway  which  gives  him  the 
only  means  of  access  thereto,  but  may  proceed 
at  once  by  iojunctlon. — Rosa  v.  Thompson,  78 
Ind.  90. 

n>]  (8np.  1887) 
In  an  action  to  recover  dumncc^  for  an 
obstniction  of  an  abutting  lot  owuer's  rights  in 
a  bigbway,  where  the  character  of  the  injury 
is  permanent,  and  the  complaint  recognizes  the 
riRht  of  the  defendant  to  continue  in  the  use  of 
the  property  wrongfully  appropriated,  and  to 
acquire,  as  a  result  of  the  suit,  the  title  there- 
to, the  damages  should  be  assessed  on  the  ba- 
si^  of  fbe  permanent  depreciation  in  value  of 
tb<;  jiroperty  injured;  but  where  the  action  is 
in  trespass,  to  recover  for  a  past  injury,  with- 
out recogaizing  the  legality  of  the  obstruction, 
or  the  defendant's  right  to  continue  as  a  result 
of  the  suit,  only  such  damages  can  l>e  recovered 
as  aerrued  up  to  the  time  of  the  conimeiicement 
of  tbe  action. — Indiana,  B.  &  W.  R.  Co,  v. 
Kberle,  110  Ind.  *>42,  11  X.  E.  407,  5.0  Am. 
Rep.  225. 

An  abutting  lot  owner,  whose  title  extends 
ooly  to  the  middle  of  a  highway  40  feet  in 
width,  cannot  maintain  an  action  for  dam- 
tStB  for  an  nnlawful  obstruction  11  feet  wide, 
caused  by  the  constrnction  of  a  railroad  em- 
bankment on  the  opposite  side,  the  only  effect 
of  which  is  to  render  accetm  to  his  property 
more  difBcnIt  and  inconvenient,  and  to  force 
tbe  travel  nearer  to -his  lot;  no  ph^cal  inva- 
■ion  of  his  rights  or  peculiar  damage  being 
Bbown.— Id. 


[c1  (Sap.t8»4) 
Where  the  access  to  a  lot  fa  anbstantial- 
ly  impaired  by  an  obstruction  in  a  street,  there 
is  such  an  invasion  of  the  property  right  of  the 
owner  as  to  entitle  him  to  recover.— Dantser  v. 
Indianapolis  Union  R.  Co..  141  Ind.  601,  39 
N.  E.  223.  34  L.  R.  A.  760.  50  Am.  St  Rep. 

[d]  (Sap.  1897) 

An  abuttiug  owner,  who  owns  the  fee  in 
no  part  of  the  highway,  cannot  recover  for  ob- 
struction of  the  highway,  onleas  he  has  sustain- 
ed an  injury  not  common  to  all  who  use  tbe 
highway.— Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Noftsger,  47  N.  E.  332,  148  Ind.  101. 

In  a  suit  by  an  abutter  against  a  railroad 
company  for  damages  for  obstruction  of  a  high- 
way by  the  construction  of  a  switch  therein, 
where  plaintiff  does  not  own  the  fee  in  any  part 
of  the  highway,  it  is  error  to  charge  that  the 
jury  may  take  iuto  consideration  the  injury  to 
the  property'  naturally  resulting  from  building 
the  switch,  whether  it  rendered  the  same  less 
suitable  for  use,  and  the  decreased  rental  value 
of  the  property,  together  with  all  the  facts 
proven  which  show  a  natural  and  necessary  de- 
crease in  the  value  of  tbe  proi>erty,  since  it  ig- 
nores the  principle  that  plaintiff  is  entitled  to 
such  damages  alone  as  are  different  from  those 
suffered  by  the  commnnity  in  general.— Id. 

Plaintiff  in  a  suit  to  recover  damages  for 
tbe  obstruction  of  a  highway  on  which  her 
property  abutted,  bnt  in  the  fee  of  vhich  she 
owned  no  interest,  by  the  conatrQctlon  of  a  rail- 
road track  tbefefin,  could  not  recover  damages 
for  the  increased  danger  from  tire  emitted  from 
locomotives  that  passed  over  the  highway. — Id. 

The  interruption  of  access  to  property  by 
the  obstruction  of  a  highway  constitutes  a 
cause  of  action  for  damages  in  favor  of  the 
owner  of  the  property,  who  owns  the  fee  in  no 
part  of  the  highway. — Id. 

[e]  (Snp.  1900) 

Iq  a  suit  to  enjoin  the  obstruction  of  a 
highway  by  a  fence,  conflicting  evidence  show- 
Mi  that  in  driving  into  the.  highway  through  a 
gate  from  abutting  lands  horsca  were  not  dis- 
posed to  approach  the  obstructing  fence;  that  a 
wagon  had  to  be  driven  carefully,  and  backed 
at  the  gate,  to,  avoid  cramping ;  that  In  hauling 
posts  and  com  plaintiff  could  hardly  get  in 
and  out;  that  in  driving  through  with  loaded 
hay  ladders,  the  hind  wheels  or  ladders  would 
generally  catch  on  the  posts;  that  they  general- 
ly had  trouble  getting  out,  and  broke  comers 
off  the  hay  ladders  going  in,  and  often  had  to 
lift  the  end  of  the  wagon  over  to  get  in;  that 
an  engine,  clover  huller,  and  attached  wagon 
wput  in  and  out  at  the  gate  on  lifting  the  wag- 
on  around:  that  before  the  obstmction  plain- 
tiffH  had  ft  turning  way  of  40  feet  at  the  gate, 
hut  since  had  only  about  24  feet.  ff«/d,  that  a 
Anding  that  on  account  of  the  obstmction  ac- 
cess to  plaintiffs*  premises  was  difficult  and 
dangerous,  and  required  more  time  and  care 
than  formerly,  and  was  attended  with  more 
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danger  of  breakn^  and  other  loss,  was  sus- 
tained by  the  evidence.— Martin  v.  Marks,  57 
X.  E.  249,  154  Ind.  549. 

In  a  suit  hj  an  abutting  landowner  to 
compel  the  removal  of  an  obstruction  in  a  high- 
way, it  is  not  necessary  that  plaintiff  show 
that  he  has  been  entirely  deprived  of  means  of 
access  to  his  property,  but  it  is  sufficient  if  his 
means  of  access  thereto  have  been  materially 
Impaired  or  interfered  witb. — Id. 

Where  salt  is  instituted  to  compel  the  re- 
moval of  a  fence  alleged  to  be  an  obstruction  to 
a  highway  in  front  of  plaiatiflrs  lands,  and  al- 
so to  recover  damage  for  the  maintenance  of 
such  fence  to  date,  it  is  not  necessary  or  proper 
for  the  court  to  find  the  amount  of  damage  to 
plaintiff's  lands  should  the  fence  become  perma- 
nent, the  complaint  not  recognizing  a  right  to 
the  permanent  obstruction  of  the  highway. — Id. 

Bums'  Rev.  St.  1894,  §  0837  (Horner's 
Rev.  St.  1897,  8  5087),  provides  penalties  for 
obstructing  a  highwny,  and  section  G83S  (sec- 
tion oOSS)  declares  that  a  aupen-jsor  who  neg- 
lects to  enforce  the  penalty  or  to  keep  the  hiRh- 
way  unobstructed  shall  be  liable,  etc.  Section 
2043  (section  19(14)  makes  it  an  indictable  of- 
fense to  obwtnict  a  hiEhway,  and  section  2148 
fpection  20C1),  nlso  nmkes  it  nn  offense  for  a 
road  supervisor  to  nefflcct  his  dutios  in  that  re- 
gard. Hild,  tliat  none  of  thrse  statutes  afford 
an  adequnte  remedy  at  law  to  an  abutting  own- 
er injured  by  the  maintenance  of  a  fence  oh- 
stnictiiig  a  hiphwny,  so  as  to  preclude  his  re- 
sort to  a  mandatory  injunction  to  effect  its  re- 
moval.—Id. 

Where  one  defendant  to  a  suit  for  a  man- 
datory injunction  to  effect  the  removal  of  a 
fence  obstructing  a  highway  has  built  and  main- 
tained such  fence  by  force,  and  the  other  de- 
fendant, as  road  supervisor,  has  neglected  and 
refused  to  remove  the  fence,  or  enforce  against 
his  codefeudant  the  penalty  provided  for  ob- 
stnicting  highways,  neither  is  in  a  position  to 
urge  that,  before  bringing  injunction,  plaintiff, 
as  an  abutting  property  owner,  should  have  en- 
deavored to  remove  the  fence,  under  Bums' 
Rev.  St.  8  6831  (Horner's  Rev.  St.  1897,  S 
5080),  providing  that,  where  a  highway  is  ob- 
structed, the  owner  of  abutting  real  estate  shall 
remove  the  obstruction,  since  this  is  merely 
urging  that  plaintiff  should  have  performed  de- 
fendants' duty  for  them,  and  since  plaintiff 
could  not  be  required  to  act  under  this  section 
where  the  obstruction  was  forcibly  maintained. 
—Id. 

A  private  person  may  maintain  suit  for  in- 
junction to  effect  the  removal  of  a  fence  as  an 
obstruction  of  a  public  highway,  though  a  pub- 
lic nuisance,  where  such  person  Is  an  owner  of 
abutting  real  estate,  access  to  which  is  materi- 
ally impaired  thereby  to  his  damage,  though 
he  has  not  been  wholly  deprived  of  such  ac- 
cess, and  though  the  fence  is  not  on  his  own 
land,  since  abutting  landowners  have  a  peculiar 
and  distinct  Interest,  not  common  to  the  public, 
in  keeping  a  highway  free  from  obstructions 


interfering  with  the  ordinary  means  ol 

and  egress  to  and  from  their  lands.— I 

A  finding  of  fact,  in  a  suit  of  an 
landowner  to  enjoin  the  obstruction  ol 
way  by  a  fence,  that,  after  the  obstnic 
built,  plaintiff  placed  a  gate  in  his  oi 
bordering  the  highway,  which  was  one 
rower  than  the  average  farm  gates  in  tl 
borhood,  and  so  partially  obstructed  i 
his  farm,  is  not  ground  for  an  object 
conclusion  of  law  that  plaintiff  is  en 
the  relief  asked,  it  appearing  that  ai 
would  have  afforded  plaintiff  sufflciei 
to  his  property  bad  the  highway  not 
structed,  and  he  having  the  some 
erect  such  gate  after  the  obstruction  i 
as  before— Id. 

For  Cases  prou  Other  States, 
See  25  Cent.  Dig.  High.  S8  297,  I 
See,  also,  30  Cyc.  p.  1381;  not* 
R.  A.  787. 

§  89.  Use  of  hicltway  for  other  ] 
es  by  abattinc  omer. 

[a]  (Sap.  mi) 

Landholders  cannot  put  up  gates 
ship  highways  unless  the  trustees  prest 
ulations.    1  Rev.  St.  p.  314,  §  35.— 1 
Tmstees  of  Ripley  Tp.,  10  Ind.  45. 

[b]  (Sap.  190$) 

The  erection  of  a  dam  to  bac 
through  a  culvert  under  a  highway  a 
flow  lands  of  other  proprietors,  when  n 
ing  the  use  of  the  highway,  does  not 
the  public  nor  violate  any  of  its  ri^t 
Haute  &  I.  R.  Oo.  v.  Zehoer,  106  1 
76  N.  E.  1G9,  3  L.  K.  A.  (N.  S.)  277, 

Fob  Cases  frou  Othxr  States, 
See  25  Cent.  Dig.  High.  H  204, ! 

IX.  HIGHWAY  DISTBIOTB  J 
OFFICERS. 

Consent  of  highway  officers  to  use  of  ! 

street  railroad,  see  Stbeet  Railboai 
Extortion  by,  see  Extortion,  8  4. 
Incompatibility  of  offices  of  township 

and  supervisor  of  ways,  see  Officei 
Injunctions  against  highway  officers, 

JUNCTION,    8  79. 
Laws  relating  to  as  conferring  on  exec 

ficers  judicial  power,  see  CONSTIT 

Law,  8  80. 
Subjects  and  titles  of  acta,  see  Stat 

123,  125. 

8  90.  Creation  mnd  azUrtMiM  of  di 

[a]    <Sup.  1S66) 

A  road  district  is  not  a  corporatio 
a  part  of  the  township  corporation.— E 
Fall  Creek  Tp.  of  Madison  Connty,  27 

£b]   (Sap.  UN) 

In  an  action  against  a  townshli 

for  changing  road  districts  in  his  town 
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alleged  that  such  changes  were  made 
itereats  of  economy  and  for  the  benefit 
mblic  highwajB,  and  were  deemed  nec- 
y  him.  Held,  that  the  allegations  show- 
banges  to  be  such  as  be  had  the  right 
under  Acts  1885,  i>.  202,  authorizing 
iisteea,  whenever  they  shall  deem  it 
y,  to  malce  such  changes  in  road  dis- 
s  will  subserve  public  interests,  and 
t  demurrBble.~Lyoii  T.  Kee,  120  Ind. 
N.  E.  128. 

SEB  F80H  Other  States, 

25  Cbht.  Dig.  High.  H  SOI,  802. 

ppolntment,  qnalifleatloB,  maA 
tenure  of  offloers. 

In  p.  1909) 

J  1905,  p.  509,  c.  167,  S  93  (Bums' 
.  1908,  S  7762),  authorizing  the  town- 
Btee  to  appoint  a  road  supervisor  upon 
:o  elect  one,  and  also  in  case  of  va- 
L  office,  was  not  impliedly  repealed  by 
)7,  p.  371,  c.  210,  which  only  purported 
d  sections  02  and  94  of  such  act,  but 
T  recognized  the  continued  eiistence  of 
13.— State  ex  rel.  May  v.  Hall.  89  N.  B. 

St.  art.  ^,  I  S  (Bnms*  Ann.  St.  1008. 
provides  that  public  officers,  except 
:  of  tlu  General  Assembly,  shall  hold 
'  a  specified  term  prescribed  by  law  and 
iir  succesBon  are  elected  'and  qaalified, 
ist  art  0,  f  3  (Barns'  Ann.  St.  1908, 
•numerates  certain  offices,  not  Inclnding 
road  aapenrtoor,  and  provides  that  such 
>anty  and  townabip  officers  aball  be 
or  appointed  as  prescribed  by  law. 
lat  Acts  1006,  p.  509,  e.  167.  I  93 
Ann.  St.  1908,  |  7762),  autboriiing  the 
1  trustee  to  appoint  a  road  supervisor 
of  failure  to  elect  or  of  a  vacancy  in 
e,  was  valid.— Id. 

ler  Acts  1905.  p.  5G9,  c.  167,  §  93 
Ann.  St  1908,  $  7762),  providing  that 
hire  to  elect  a  road  supervisor,  and  also 
3f  a  vacancy  in  the  office,  the  township 
shall  appoint  a  supervisor,  who  shall 
;e  until  the  biennial  election,  upon  fail- 
lect  a  road  superviHor,  because  of  a  tie 
the  election,  the  township  trustee  could 
a  supervisor.— Id. 

SEs  FBOU  Other  States, 

25  Cent.  Dio.  High.  !|  304^-307. 

(ompeBsatioB  and  ezpevaea. 
lap.  J8S9) 

Act  1883.  prescribing  the  duties  of  the 
KOditor,  does  not  provide  that  he  shall 
compensation  In  gravel-road  cases,  the 
ance  of  compensation  to  him  by  the 
I  commissioners  was  proper,  under  Acts 
168,  {  16,  providing  that  the  compen- 
of  persons  employed  in  such  cases  shall 
I  by  the  commissioners,  provided  thnt 


the  county  auditor  shall  receive  such  compen- 
sation  as  is  now  fixed  by  law  for  like  services 
in  other  cases. — Board  of  Com'rs  of  Montgom- 
ery County  T.  Fullen,  118  Ind.  15S,  20  N.  B. 
771. 

Fob  Cares  fbou  Otder  States, 

See  2Si  Cent.  Dio.  High.  U  308.  851,  353. 

1 8S.  Authoritj,  powers*  mnd  proeeed- 
t&ss. 

Construction,  improvement,  and  repair  of  high- 
ways, see  post,  S8  97-120. 

Contracts,  see  post,  S  113. 

Power  to  alter  highway,  see  ante,  S  71. 

Power  to  vacate  highway,  see  ante,  g  70. 

Removal  of  obstruction  of  highway,  see  post, 
I  157. 

Taxes  and  assessments,  see  post,  |g  121-151. 

(a]  (App.1808) 

The  duties  of  road  supen-isors  are  confined 
to  the  territorial  limits  of  the  township,  and 
they  do  not  represent  the  township  as  a  corpo- 
ration, nor  have  tbey  power  to  bind  the  town 
by  contract  for  any  purpofie.~Posey  Tp.  of 
Franklin  County  t.  Senour,  42  Ind,  App.  580. 
80  N.  E.  440. 

The  duties  of  town  supen-isors  relate,  not 
to  township  property  or  business,  but  to  the 
public  highways  within  the  township,  which 
belong,  not  to  the  township,  but  to  the  general 
public— Id. 

For  Cases  frou  Other  States. 

See  25  Cent.  Dig.  High.  309-312. 

S  96.  Duties  and  UabiUtles. 

Criminal  responsibility  for  failure  to  maintain 
or  repair  highway,  see  post,  8  108. 

Expenses  and  damages,  see  post^  SS  117-119. 

Liability  for  damages  caused  by  drainage,  see 
post.  S  120. 

[a]  (Soip.  1821) 

An  indictment  of  a  supervisor  for  failing 
to  keep  in  repair  a  certain  described  road,  which 
appears  to  lie  in  two  counties,  is  not  sufficient- 
ly certain  where  it  is  not  alleged  in  which 
county  that  part  of  the  road  lay  over  which 
defendant  was  supervisor.- Spear  T.  State,  1 
Blaclif.  517. 

[b]  (8np.  1839) 

On  trial  of  Indictment  of  a  supervisor  of  a 
highway  for  not  keeping  the  same  in  repair, 
if,  through  the  default  of  tlie  county  commis- 
sioners, the  defendant  could  not  lieep  the  road 
In  repair,  he  may  avail  himself  of  the  matter 
by  special  plea,  or  by  evidence  under  the  gen- 
eral issue.— Tate  v.  State,  5  Blackf.  73. 

An  indictment  against  the  supervisor  of  a 
higMway  for  not  repairing  the  same  alleged  the 
existence  of  the  road,  stated  in  general  terms 
the  liability  which  the  law  Imposed  on  the  de- 
fendant, and  cbBTged  him  with  unlawfully  and 
willfully  violating  his  duty.  Held,  that  the  in- 
dictment was  not  objectionable  for  not  alleging 
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that  the  road  bad  been  established  by  \aw,  or 
for  onutting  to  aver  tbat  the  board  of  county 
commissioners  bad  allotted  bends  to  the  defend- 
ants, etc.— Id. 

[C]  (Sttp.  1S<2) 
Ad  iodictmeDt  charged  that  tfae  defendant 
was  supervisor  of  the  highways  in  road  dis- 
trict No.  1,  in  the  township,  etc.,  county,  etc., 
and  thftt  lie  willfolly  suffered  tbat  part  of  the 
road  rtinning  from  S.,  in  said  county,  in  the 
direction  of  G.,  in  said  coimty,  situate  in  suid 
road  district,  to  be  obstructed,  etc.  field,  that 
the  termini  of  the  road  need  not  be  stated  In 
the  indictment,  and  that  the  description  of 
the  ri)ad  was  sufficient.— State  v.  Harsh,  6 
Bhickf.  346. 

An  indictment  charging  the  superi'isor  of 
tlie  highways  with  willfuHy  KuBFering  a  part 
of  the  road  to  be  obstructed  need  not  aver  that 
the  defendant  had  the  means  to  keep  the  road 
in  repair,  his  not  having  such  means  being 
matter  ot  defense. — Id. 

[d]  <Sdp.  1*846) 

An  indictment  against  a  supervisor  for  not 
keeping  a  road  in  repair  need  not  aver  that  he 
did  not  keep  it  in  as  good  repair  as  the  avail- 
able labor  or  means  enabled  him  to  do. — State 
V.  Brown,  8  Blackf.  69. 

Such  an  averment,  however,  is  substan- 
tially contained  in  an  indictment  alleging  the 
road  to  be  so  obstructed  by  trees,  etc.,  as  to  be 
nearly  impassable,  etc. — Id. 

[e]  (Sop.  1S46) 

An  indictment  against  a  supervisor  of 
highways  alleged  tbat  the  defendant,  on.  etc., 
at,  etc.,  having  then  and  there  collected  a  cer- 
tain fine  of  one,  etc.,  unlawfully  and  corruptly 
failed  to  make  return  thereof,  or  to  expend  the 
same,  or  to  pay  the  same  over  to  the  party  en- 
titled to  receive  it,  against  the  statute,  etc. 
Jleld,  that  no  offense  was  charged  in  the  indict- 
ment.—State  v.  Shields,  8  Blackf.  151. 

[f]  (Snp,1848) 

An  indictment  against  the  8uper\*isor  ot  a 
Toad  district,  charging  tbat  he  neglected  to 
keep  the  roads  iu  his  district  in  good  repair, 
without  describing  the  particular  roads  or  parts 
thereof  snffered  to  be  out  of  repair,  is  bad  for 
uncertainty.— State  T.  McMurrin,  1  Ind.  44. 

[g]  (Snp.  1S53) 

\\'hen  the  supervisor  of  a  road  district  acts 
without  the  srope  of  his  authority,  and  pri- 
vate injury  is  thereby  sustained,  the  law  will 
not  protect  him.— Conweil  v.  Emrie,  4  Ind. 

[b]     (Snp.  1S54)  ■ 

2  Rev.  St.  1852,  p.  44'i,  S  GO.  providing 
tbat  penalties  may  be  recovered  from  super- 
visors for  failing  to  use  due  diligence  in  re- 
pairing highways,  or  to  call  out  hands  for  the 
same  purpose,  or  to  bring  suits  for  forfeitures, 
is  cumulative,  and  does  not  prevent  a  prosecu- 
tion for  failure  to  keep  a  highway  in  repair. 
—State  V.  Hogg.  5  Ind.  015. 


Though  1  Rev.  St  p.  4<iS,  §  31,  re 
that  all  moneys,  etc.,  for  the  improvemi 
highways  shall  be  expended  by  the  loth  o 
tember  in  each  year,  still  the  supervi; 
liable  to  prosecution,  when  he  has  mot 
his  hands  and  the  highway  ot  his  district 
repairs,  for  delaying  expenditures  unt: 
ir»th  of  September  in  each  year.— Id. 

[1]  (Sap.  18.17) 
Where  parties  open  a  road  under  i 
der  of  commissioners  void  on  its  face,  pi 
ings  before  them  are  Inadmissible  to  m 
damages  in  an  action  of  trespass  for  such 
ing.— Barnard  v.  Harorth.  9  Ind.  103. 

{J]     (8>p.  1858) 

1  Ilev.  St.  p.  407.  S  2ft,  provides  tl 
case  the  road  supervisor  shall  fail  to  ut 
diligence  in  keeping  the  highways  of  hi 
trict  in  good  repair,  etc.,  or  shall  fail  t 
form  any  other  duty  enjoined  upon  hi 
this  act,  for  every  such  oBfecse  he  shall 
the  sum  of,  etc.,  to  be  recovered  before  an 
tice  of  the  county  in  the  name  of  the  tov 
trustees  by  the  treasurer  of  such  townshii 
such  treasurer  shall  bring  such  suit  ' 
three  days  after  the  bringing  of  any  inl 
tion  of  such  forfeiture.  Hfld,  that  an 
mer  cannot  bring  suit  against  the  supt 
on  his  own  volition  in  the  name  of  the  tr 
by  the  treasurer.  Such  suit  must  be  b: 
by  the  treasurer,  and  the  suit,  when  bi 
is  under  his  control,  and  may  be  dismis) 
him.— Trustees  of  White  River  Tp.  v.  C 
11  Ind.  210. 

1  Rev.  St.  p.  467,  f  26,  which  pt 
that,  if  a  supervisor  shall  fail  to  use  du 
gence  to  keep  the  highways  of  his  disti 
good  repair,  he  shall  forfeit  a  specified  s 
be  re<-overcd  in  the  name  of  township  ti 
by  the  treasurer  of  the  township,  and 
treasurer  shall  bring  such  suit  within 
days  after  receiving  any  Information  o 
forfeiture,  does  not  contemplate  that  rail 
be  brotifi^t  against  a  supervisor  on  n 
of  any  one,  and  the  last  clause  of  the  ( 
is  directory  to  the  township  treasurer. — Ii 

[k]    (Snp.  1878) 

.\  party  whose  lands  have  been  i: 
by  the  act  of  a  supervisor  of  highways, 
in  good  faith  and  in  the  proper  dischnrge 
duties,  must  proceed  by  petition  to  the 
ship  tnistee  for  damages,  and  not  by  an 
against  the  supervisor  .personally.— Spit 
V.  Ward.  M  Ind.  30. 

[1]     (App.  1891) 

Under  Acts  1HS3.  p.  62,  as  amend 
Acts  IHS'},  p.  202.  dividing  townships  int 
districts,  providing  for  the  election  of 
pervisor  for  each  district,  and  defining  1 
ties,  a  township  is  not  liable  for  damages 
to  property  owners  by  the  negligent  man 
-which  a  ditch  along  a  highway  is  const 
by  the  road  supervisor  of  the  road  d 
since  the  supervisor,  in  constructing  a  r 
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strict,  is  not  the  agent  or  servant  of  the 
hip.— Union  Civil  Tp.  of  Montgomery 
y  V.  Berryman,  3  Ind.  App.  344,  28  K. 
4. 

(App.  1898) 

.  supcriDtcndent  of  construction  of  a  grnv- 
d  constructed  under  Act  March  11,  18S9, 
;  liable  on  an  order  od  him  given  b;  the 
ictor  to  the  matcrialmaD,  he  having  made 
ritten  acceptance,  even  though  be  had 
I  to  retain  part  of  the  contract  price  to 
or  material  on  orders  of  the  contractor, 
ad  told  the  payee  that  the  order  was  good 
voiild  be  paid,  where  all  the  money  had 
[mid  out  on  estimates  and  orders  duly  ap- 
]  before  action  was  instituted  on  said 
— Bartindale  v.  Lewis,  40  N.  E.  4C2,  10 
\pp.  280. 

(Sup.  1906) 

tne  appointed  by  the  board  of  commis- 
s  as  superintcndi-nt  of  construction  of  a 
ay,  as  autborizod  by  Burns'  Ilev,  St  1901, 
10  {Acts  loot,  p.  4:tO.  g  2).  is  a  public 
'  whoso  duty  it  is  to  protect  the  public's 
st  in  the  construction  of  the  highway, — 
ty  V.  L'nroe.  lOfi  Ind.  SnO,  77  N.  B.  1041. 
Lm.  St.  Rep.  301. 

Cares  frou  Other  Rtatrs. 

EE  25  Cest.  Dto.  High.  |§  313-317,  310- 

322,  356. 

>e,  alBO,  note,  22  L.  B.  A.  824. 


OOHSTBUCnOK.  IKPROVEMElfT, 
AND  REPAIR. 

ed  zepeal  of  statute  bj  act  relating  to 
e  subject,  see  Statutes,  |  161. 
of  bonds  for  by  county,  see  Codkties, 
L60,  1^4. 

relating  to  as  class  legislation,  see  Con- 
rcnoNAL  Law,  |  208. 

and  special  laws,  see  Statutes,  |  93. 
idges,  see  Bridges,  S8  20-22. 
impikes  and  toll  roads,  see  Tdbhpiees 

Toll  Roads.  |i  17-21. 
tea  Invalid  as  depriving  of  property  with- 

dne  process  of  law,  see  Constitctiokal 
w,  I  201. 

Authority  aad  Amtj  to  eoHstraot. 

(Sbv.  1880) 

fhere  is  no  statute  which  expressly,  or  by 
mtion,  authorises  a  board  of  county  com- 
}Ders  to  appropriate  money  of  the  county 
e  woricing,  improvement,  or  repair  of  the 
ary  highways  of  the  county. — Driftwood 
Turnpike  Co.  v.  Board  of  Com'ra  of  Bar- 
new  County,  72  Ind.  226. 

(Sup.  1S0&) 

L  township  trustee  is  not  justified  in  re- 
i  to  cause  a  road  which  has  been  adjudged 
of  public  utility  to  be  opened  t>ecau8e  he 
lot  sufficient  funds  on  hand  at  any  one 
to  make  all  the  necessary  or  desirable  im- 


provements.—Welch  V.  State  ex  rel.  Beaucbamp, 
T2  M.  E.  1013,  164  Ind.  104. 

[c]  (Sap.  1807) 

Under  Acts  1803.  p.  106,  c.  112,  as  amend-r 
ed  by  Acts  1895,  p.  143,  c.  03,  providing  for 
the  improvement  of  hlj^ways,  on  petition  of 
freeholders  of  townships,  eta,  and  directing' 
that  the  board  of  county  commiBsioners  sball 
proceed  with  the  construction  of  such  roads^ 
etc.,  the  board  is  the  agency  of  the  law  to 
carry  into  effect  its  provisions,  but  it  is  not 
the  agent  of  the  particular  township  constl-^ 
tuting  the  taxing  district— Board  of  Com'rs  of 
Jackson  County  v.  Bianaman,  109  Ind.  80,  83 
N.  E.  05. 

[d]  (Sop.  1908) 

Gravel  and  macadamised  roads,  and  those 
built  of  other  material,  may  be  constructed  an^'. 
kept  in  repair  by  the  state,  or  under  atate  aut- 
thori^  by  municipal  subdivisions  of  the  statef 
or  taxing  districts  created  by  the  Legislature 
for  that  purpose.— State  ex  rel.  Board  of  Com'rv 
of  Itendrick  County  v.  Board  of  Com'rs  o( 
Marion  County.  170  Ind.  505,  85  N.  R.  513. 

The  construction  and  repair  of  public 
highways  by  the  state  is  the  exercise  of  a  stiite 
function. — Id. 

Act  March  7,  10(r>  (Acta  1005,  pp.  40.V 
490.  c.  104;  Bums'  Ann.  St.  Supp.  1005,  « 
0810-6S22),  provides  for  the  improvement  of 
unimproved  highways  on  the  boundary  liuc  be- 
tween two  counties  on  the  petition  of  50  free- 
holders, voters  of  any  township  or  townships 
abutting  such  highway,  the  same  to  be  con' 
sidered  and  determined  after  notice  given  by  the 
commiRsioners  of  either  county.  Complete  ju- 
risdiction is  given  the  commissioners  of  tha: 
county  before  which  the  proceedings  are  com*' 
menced  to  order  the  road  constructed,  let  th« 
contract,  etc.,  and  the  other  county  is  required 
to  issue  its  bonds  for  the  amount  apportioned 
to  the  abutting  townships  in  said  county,  and 
levy  the  amount  of  the  bonds  on  the  taxable' 
property  in  the  abutting  townships,  etc.*  BcUi. 
that  the  act  is  not  unconstitutional,  as  a  dep' 
rivation  of  the  right  to  local  self-govemmeutn 
-Id. 

Fob  Cases  from  Other  J^tates. 

See  25  Cent.  Dig.  High.  323-330. 

S  101.  Frooeedlncs  to  open,  im  (oneral. 

[al  (Snp.  1881) 
The  provisions  of  section  12  of  the  act  of 
March  3,  1877,  relating  to  the  construction  of 
gravel  roads,  providing  that  no  advantage  shall 
be  taken  of  any  error,  informality,  or  defect  it 
the  proceedings,  except  as  therein  provided,  are 
sufficient  to  prevent  a  loss  of  jurisdiction  by  the 
board  of  commissioners  by  its  failure  to  act 
upon  the  report  of  the  viewers  and  the  engi- 
neer appointed  by  it,  or  to  enter  a  format 
continuance  of  the  matter  at  its  regular  ses^ 
sion.— Stoddard  t.  Johnson,  75  Ind.  20. 
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S  101 

Proceedings  for  the  construction  of  a  gravel 
road,  under  Act  March  3,  1877,  cannot  be  as- 
sailed on  account  of  errors  or  Irregularities 
Dot  affecting  the  jurisdiction  of  the  conunis- 
sionera,  and  by  which  the  complainant's  rights 
were  not  directly  or  injuriously  affected.— Id. 

Under  Act  March  3,  1877,  in  relation  to 
the  conBtniGtion  of  gravel  roads,  the  petition 
to  the  county  board  cannot  include  more  than 
one  improvement^  but  may  ask  for  an  improve- 
ment, whether  it  be  a  single  continnous  line,  or 
a  Sne  with  branches,  so  long  as  all  the  parts 
are  connected.  A  statement  in  the  petition  that 
it  is  for  a  gravel  road  is  a  sufficient  descrip- 
tion of  the  kind  of  improvement  prayed  for. — 
Id. 

[b]    (Sop.  1S82) 

An  appeal  will  lie  from  the  decision  of 
county  commissionem  vacating  an  order,  made 
at  a  former  term,  granting  the  tight  to  con- 
struct a  gravel  road  on  the  county  highway.— 
Board  of  Com'ra  of  Cass  County  v,  Logans- 
port  &  R.  a  Gravel  Road  Co.,  88  lod.  199. 

[C]     (Sup.  18S3) 

The  decisions  and  orders  of  boards  of  coun- 
ty commissioners  in  proceedings  instituted  un- 
der Act  March  3,  1877,  authorizing  the  con- 
struction of  gravel,  macadamized,  and  paved 
roads,  are  conclusive,  except  upon  appeal,  and 
may  not  be  attacked  collaterally.— Million  v. 
Board  of  Com'rs  of  Carroll  Connty,  89  Ind.  5. 

[d]  (Sup.  1884) 

In  establishing  free  turnpikes,  under  Rev. 
St.  1881,  S  et  seq.,  the  line  of  the  old 

road  may  be  departed  from  for  the  purpose  of 
straightening  and  improving  the  road  as  public 
utility  and  convenience  may  require;  and  in 
such  case,  for  these  purposes,  the  change  of 
line  may  be  made  even  for  a  long  distance. — 
Gipson  V.  Heath,  98  Ind.  100. 

[e]  (Snp.  1883) 

Under  Rev.  St,  1881,  S  5095,  providing  that 
an  order  for  the  construction  of  a  gravel  road 
"shall  not  be  made  until  a  majority  of  the  resi- 
dent landowners"  shall  have  signed  the  peti- 
tion for  the  improvement,  held,  that  the  burden 
was  on  the  petitioners  to  show  that  the  peti- 
tion had  been  signed  by  the  requisite  number.- 
Fleming  v.  Hight,  101  Ind.  460. 

[t]  (Sap.  1908) 
Where  the  commissioners  of  one  connty  or- 
dered the  improvement  of  a  highway  under  the 
act,  and  thereafter  met  in  joint  session  the  com- 
missioner of  the  adjoining  county,  whereupon 
the  cost  of  the  improvement  was  apportioned, 
etc.,  all  orders  of  the  commisrioners  of  the  lat- 
ter county  attempting  to  vacate  its  own  pro- 
ceedings, or  the  proceeding  of  the  boards  of  the 
two  counties,  were  void.— State  ex  rel.  Board 
of  Com'rs  of  Hendricks  County  v.  Board  of 
Com'ra  of  Marion  County,  170  Ind.  505,  85 
N.  E.  S18. 

Fob  Cases  from  Other  States, 

See  25  Cent.  Dig.  High.  §g  339-34.5. 


1 108.  Beasoral  «f  fenCM  mmd  fealUlBca. 

[a]  (Bvp.1880) 

Notice  to  remove  fences  from  land  taken 
for  a  bighway  is  sufficient  if  ^ven  either  to 
owner  or  occupant.- Porter  v.  Stout;  73  Ind.  3. 

[b]  (Sop.  18S4) 

In  a  suit  for  trespass  in  laying  ont  a 
highway,  defendant  may  justify  as  road  snper^ 
visor  acting  under  a  regular  order  of  the  com- 
missioners, but  he  must  show  tliat  he  gave  the 
notice  to  the  occupant  to  remove  bis  fence,  as 
required  by  Rev.  SL  1881,  {  5030,  or  he  wiU 
be  held  a  trespasser  ab  Initio^Butherford  t. 
Davis,  95  Ind. 

[c]  (Sup.  1890} 

Under  Rev.  SL  1881,  |  5030,  wklch  pro- 
vides that,  "whenever  any  public  highway  shall 
have  been  laid  out  throng  any  Indoaed  land, 
the  township  superintendent  shall  give  the  oc- 
cupant of  such  land  (or  tiie  owner,  if  a  resi- 
dent of  the  road  district)  sixty  days*  notice  in 
writing  to  remove  his  fence ;  but  such  owner  or 
occupant  shall  not  be  compelled  to  remove  such 
fence  betweeu  the  firet  day  Of  April  and  the 
first  day  of  November;  and,  if  such  fence  be 
not  removed  pursuant  to  such  notice,  such  town- 
ship superintendent  shall  cause  the  same  to  be 
done,"— in  an  action  to  restrain  a  supervisor 
from  removing  a  fence  on  the  ground  that  no 
notice  was  served  on  the  owners,  there  must  be 
an  averment  in  the  complaint  t^t  the  owner  is 
a  resident  of  the  road  district— Conley  v.  Grove, 
124  Ind.  20s,  24  N.  E.  731. 

Rev.  St.  1881,  9  5030,  provides  that,  when- 
ever any  public  highway  shall  have  been  laid  oat 
through  inclosed  land,  tbe  township  superin- 
tendent shall  give  tbe  occupant  or  the  owner,  if 
a  resident  of  the  district,  CO  days'  notice  in  writ- 
'ing  to  remove  his  fence,  but  that  such  owner  or 
occupant  shall  not  be  compelled  to  remove  the 
fence  between  the  1st  day  of  April  and  tbe  1st 
day  of  November,  and  that,  if  the  fence  be  not 
removed  puisnant  to  the  notice,  the  township 
superintendent  shall  cause  it  to  be  removed. 
Held,  that  injunction  will  lie  to  prevent  tbe 
superintendent  from  consummating  a  threatened 
removal  of  a  fence  on  November  1st  pursuant  to 
a  notice  given  on  March  2lBt  previously,  the 
effect  of  the  exception  in  the  statute  being  to 
exclude  from  the  operation  thereof  the  time  be- 
tween April  1st  and  November  1st,  and  to  re- 
quire notice  covering  a  period  of  €0  days  wbea 
the  person  is  required  to  act— Id. 

For  Cases  fbou  Otheb  States, 

See  26  Gznt.  Dig.  High.  i|  337,  S3& 

§  105.  Authority  and  duty  to  maintain 
and  repair. 

l^Iandamus  to  compel  collection  of  fine  for  fail- 
ure to  repair,  see  Masdawts,  |  94. 

[a]    (Sap.  13S8) 
Rev.  St  1881,  S  5071,  providing  that  all 
work  of  certain  kinds  on  public  highways  shall 
be  done  in  particular  months,  is  directory,  and 
is  not  a  limitation  on  the  power  of  the  road 
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saperinteadeot  to  make  repairs  and  improve- 
meots.— aark  Civil  Tp.  r.  Brookshiie,  114  led. 
437,  16  N.  B.  132. 

[b]  (S«p.U98) 

Bums*  Bev.  St.  1804,  |  6818  (Horner's 
Ber.  St  1887,  |  5068).  prorldes  that  tbe  road 
raperrisor  shall  carry  Into  effect  all  ordem  o( 
the  trustee  of  the  township  in  which  the  road 
district  is  sitnated^  touching  the  highways  and 
bridges  therein,  and  keep  them  in  good  order. 
Section  6828  (5077)  provides  that  sncfa  saper- 
Tisor  shall,  within  10  days  after  the  receipt  of 
any  money,  proceed  to  employ  laborers  to  re- 
pair the  highways  in  his  district,  and  attend 
to  and  not  neglect  such  repairs,  and.  If  the 
tax  assened  shall  be  insufficient  therefor,  he 
shall  call  oat  the  hands  In  bis  district  to  com- 
plete saeh  repairing.  Section  6S38  (0088)  pro- 
Tides  that,  where  a  snperrisor  shall  (ail  to  use 
due  diligence  In  keeping  the  highways  Id  good 
repair,  be  shall  forfeit  the  sum  of  f  10  for  every 
olfetise,  to  be  recovered  by  the  township  trus- 
tees. Heii,  that  it  is  the  imperative  duty  of 
the  supervisors  to  keep  the  highways  in  good 
repBir.—State  ex  rel.  Cutter  t.  Kamman,  51  N. 
B.  4S3,  151  lud.  407. 

[cl     (Sop.  1904) 

Under  Acto  1895,  p.  174,  c.  82,  granting 
tiie  board  of  county  commiasioners  power  to 
purchase  toll  roads,  and  declaring  that,  when 
oonreyed,  the  roads  shall  thenceforth  be  free, 
and  shall  be  kept  in  repair  as  provided  by  law 
for  tbe  repair  of  other  roads,  the  phrase  "other 
roads"  means  other  free  roads  of  the  class  to 
which  those  purchased  under  the  act  would  be- 
long when  conveyed  to  the  county,  In  the  ab- 
sence of  anything  to  indicate  that  the  Legisla- 
ture intended  tbe  contrary.— State  ex  rel. 
Shanks  v.  Board  of  Com'rs  of  Carroll  County, 
70  N.  E.  138,  162  Ind.  183. 

Under  Acts  1901,  p.  439,  C.  202,  {  1,  de- 
claring that  by  virtue  of  their  office  the  com- 
missioners of  each  county  are  thereby  constl- 
tnted  a  board  of  directors  for  all  free  gravel, 
macadam,  and  turnpike  roads  in  their  county, 
and  vesting  the  management  and  control  of  such 
roads  exclusively  in  the  board,  it  is  the  duty  of 
the  board  to  take  charge  of  and  repair  toll 
roads  purchased  pursuant  to  Acts  1895,  p.  174, 
c.  82.  granting  the  board  of  county  commission- 
ers power  to  purchase  toll  roads.— Id. 

[d]    (Svp.  1906) 

Under  Burns'  Ann.  St  1901,  p.  6848,  pro- 
vidinK  how  roads  located  on  township  lines  shall 
be  divided,  after  county  commissioners  have 
ordered  the  opeuing  of  such  a  road,  the  neigh- 
boring trustees  have  no  discretion  to  refuse  to 
take  charge  of  and  keep  in  repair  their  re- 
spective parts  of  such  roads  as  designated  by  the 
statute.— Bodenbarger  v.  State  ex  reL  Stephen- 
son. 76  N.  E.  398,  165  lud.  685. 

Where  a  north  and  south  highway  was  lo- 
cated on  a  Une  dividing  two  townships,  the 
north  half  thereof  fell  to  the  township  on  the 

west  and  it  was  the  duty  of  the  highway  super- 


visor of  such  township  In  whose  district  the 
tvgbway  lay  to  keep  tbe  same  in  repair  inde- 
pendent of  the  commands  of  bis  township  trus- 
tee, under  tbe  express  provi.iions  of  Burns'  Ann. 
St.  1901,  IS  6818,  6S28.-Id. 

[fl]     (Sup.  1910) 

The  fact  that  incorporated  towns  and  cities 
have  a  local  system  for  the  improvement  of 
their  streets  does  not  deprive  the  Legislature 
of  the  power  to  invest  the  county  commission- 
ers with  jurisdiction  to  authorize  their  improve- 
ment, under  the  provisions  of  Acts  1005,  c.  167, 
IS  63-83  (Burns'  Ann.  St  1908,  §  7711  et  seq.),' 
as  parts  of  the  general  system  of  thoroughfares. 
—Smith  V.  Board  of  Com'rs  of  Zlamilton  Coun- 
ty. 90  N.  B.  881;  Moore  v.  Bible.  Id.  892; 
Hutton  V.  Boze,  Id.  893. 

[f]    (Sap.  1310) 

The  legislature,  under  the  police  power  of 
the  state,  is  authorized  to  provide  for  the  repair, 
improvement,  and  maintenance  of  public  high- 
ways, in  any  manner  in  its  discretion,  subject 
only  to  constitutional  restrictions, —Harmon  v. 
Gephart  00  N.  B.  890;  Moore  v.  Bible,  Id. 
892 ;  Hutton  v.  Boze,  Id.  8^. 

[gl    (Snp.  1910) 

All  public  highways  are  "state  highways," 
and  the  state  is  the  sole  arbiter  of  the  manner 
and  conditions  of  their  improvement  except  as 
limited  by  the  Constitution,— CJnmmins  T.  Pence, 
91  N.  E.  529. 

Fos  Cases  frou  Otheb  States. 

See  25  Cent.  Dig.  High.  §§  323,  325,  330. 

§  106.  Compelllus  improTement  or  re- 
pair. 

Mandamus  to  compel,  see  Ma:!DAUUS,  H  31, 
90.  94. 

Fob  Cases  from  Other  States. 
See  25  Cent.  Dig.  High.  §  331. 

%  107.  ProoeedlnBS  for  Improvement  of 
hlchways  and  for  oonstmctlon 
of  free  graTel  roads  or  turn- 
pikes. 

Impeachment  of  testimony  of  witness  in  con- 
test of  election  for  building  gravel  road,  see 
Witnesses,  g  396. 

Jurisdiction  of  justices  of  tbe  peace  in  pro- 
ceedings to  assess  damages  where  title  to 
real  property  is  Involved,  see  Justices  of 
THE  Peace,  g  36. 

I  107  (1).  In  general. 

ra]  (8Bp.l8n) 
Under  section  12  of  the  law  relative  to  the 
improvement  and  repair  of  highways,  declaring 
that  no  person  shall  be  permitted  to  take  ad- 
vantage of  any  error  connected  In  any  pro- 
ceeding to  lay  out,  construct,  or  improve  any 
road,  nor  of  any  informality,  error,  or  defect 
appearing  In  the  record  of  such  proceeding  un- 
less the  party  complaining  Is  affected  thereby, 
etc.,  the  board  of  commissioners  cannot  be  re- 
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garded  aa  having  lost  jurisdiction  of  a  prooecd- 
ing  for  the  improvement  of  a  highway  by  let- 
ting the  matter  lie  over  at  one  regular  session 
after  the  filing  of  the  petition  without  taking 
any  action  thereon,  or  entering  formal  contino' 
ance  of  the  matter.— Stoddard  T.  Johiwon,  75 
Ind.  20. 

[b]  (8«p.USl) 
Where  separate  petitions  for  the  sn^eliDK 
of  a  cODtlnuoas  road  described  the  routes  bo 
that  the  road  overlapped  for  a  mile  or  so,  it  was 
proper  for  the  board  of  commissioners  to  act 
upon  the  petlttons  dmultaneously,  and  enter  a 
single  order  for  the  construction  of  &  road  be- 
tween the  remote  tennlni  as  set  forth  In  the 
petitions.— Riclcetts  v.  Spraker,  77  Ind.  371. 

[e]    i»vp.  18S4) 

In  a  proceeding  for  the  location  and  con- 
struction of  a  free  gravel  road,  a  notice  showing 
that  the  petition  was  for  a  free  gravel  road  was 
a  sufficient  statement  of  the  kind  of  improve- 
ment asked  for.— Gipson  t.  Heath,  98  Ind.  100. 

[d]    (Sop.  1S85> 

Under  Rev.  St.  1881,  fi  5091.  5092.  pro- 
viding for  the  construction  of  gravel  roads,  the 
board  of  commissioners  have  no  authority  or 
power  to  act  or  take  any  steps  in  a  proceeding 
for  the  establishment  and  constniction  of  a  free 
gravel  road  until  a  bond  as  required  is  first  exe- 
cuted and  filed.— Scott  v.  Board  of  Com'rs  of 
Vermillion  County,  101  Ind.  42. 

[•]     (Svp.  18S6) 

Itev.  St.  1881,  i  5095,  requiring  that  the 
commissioners  shall  not  make  an  order  for  the 
improvement  of  a  road  until  a  majority  of  the 
resident  landholders  of  the  county  whose  lands 
are  reported  as  benefited  and  ought  to  be  as- 
sessed shall  have  Bubscrihcd  the  petition  for  the 
improvement,  is  mandatory,  and  expressly  pro- 
hibits from  making  such  order  until  the  petition 
is  80  s8siKned.~Floming  v.  Hight,  101  Ind.  460. 

[t]    (8Bp.  1885) 

Delay  in  acting  on  a  petition  for  a  free 
gravel  road  did  not  render  the  proceedings  void. 
— Hobbs  V.  Board  of  Com'rs  of  Tipton  County, 
3  N.  E.  263,  103  Ind.  575. 

[g]  (Sup.  1886) 

On  a  petition  for  the  improvement  of  a 
pubUe  road,  the  court  has  no  authority  to  order 
a  different  improvement  from  that  described 
in  the  petition.- I^owe  t.  Brannan,  105  Ind. 
247,  4  N.  E.  580. 

[h]  (Sap.  IS86) 

The  rule  that,  where  a  judicial  tribunal 
has  a  general  power  to  designate  a  time  within 
which  an  act  shall  be  done,  It  may  extend  the 
time  in  the  exercise  of  reasonable  discretion,  is 
applicable  in  a  proceeding  to  construct  a  gravel 
road,  and  the  time  for  meeting  of  viewers  and 
engineer  may  be  extended  by  the  hoard  of  coun- 
ty commissioners.- Biack  v.  Thomson,  7  N.  E. 
184,  107  Ind.  ir>2. 


[I]    (Sdp.  1886) 

Where  jurisdiction  over  a  proceeding  to  h>. 
tablish  a  gravel  road  is  once  acquired  by  the 
board  of  commissionem,  it  is  not  lost  by  the 
omission  to  enter  an  otder  continuing  the  pro- 
reedisgs.- (tebom  t.  Sutton,  lOS  Ind.  443,  9 
N.  E.  410. 

It  is  not  ne(*es5ary  for  the  board  of  county 
commissioners  to  enter  a  formal  order  declaring 
that  it  has  jurisdiction  of  a  proceeding  to  es- 
tablish a  gravel  road,  as  the  assumption  of 
authority  is  a  declaration  that  jurisdiction 
exists.- Id. 

U]  (Snp.  1887) 
Under  Itev.  St.  1S81,  1  5003.  provi^ng  that 
a  majority  of  landowners  to  be  assessed  shall 
sign  the  petition  for  the  construction  of  a  free 
grave]  road  before  the  order  therefor  shall  i» 
made,  the  guestioa  remains  an  open  one  nntil 
the  board  of  county  commissioners  proceeds  to 
act  upon  the  report,  and  until  that  time  the 
names  of  petitioners  may  be  added  or  with- 
drawn by  leave  of  the  board.— Black  t.  Camp- 
bell, 132  Ind.  122.  13  N.  B.  400. 

[k]  The  board  of  county  commisBioners  nur 
at  a  special  session  receive  and  act  upon  a 
petition  for  a  free  turnpike  road.— (Sup.  1888) 
White  V.  Fleming.  114  Ind.  5G0.  IG  X.  E.  487; 
(1890)  Stipp  V.  Claman,  123  Ind.  632,  24  N.  E. 
131 ;  (1890)  Anderson  v.  Same,  123  Ind.  471, 
24  X.  E.  175 ;  (1800)  Fleener  t.  Same,  12(t  Ind. 
JG6,  25  N.  E.  900. 

[I]  The  county  board,  while  In  1^1  spedsi 
session  called  for  the  purpose  of  settling  vitb 
the  outgoing  trustees  of  the  several  townddps, 
was  presented  with  a  petidon  to  improve  a 
<«rtein  highway.  Held,  ttiat  the  board  could 
take  immediate  cognisance  of  the  petition,  aod 
appoint  Tiewers,  under  Bev.  St  1881,  S 
providing  that,  on  the  presentation  of  a  peti- 
tion to  improve  a  highway,  the  county  board 
may  appoint  viewers  to  examine,  view,  or 
straighten  said  highway.— (Sup.  1SS8)  White  v. 
Fleming.  114  Ind.  560,  10  N.  E.  487;  (1S91) 
Loesnitz  t.  Seeliager,  127  Ind.  422,  25  N.  E. 
1037,  20  N.  B.  887. 

[m]    (Snp.  1890) 

The  act  of  1885  (Elliott's  Siipp.  1S89,  » 
J.''»lS^1.'t22),  which  authorixes  the  board  of  coun- 
ty commissioners  to  construct  a  free  turnpike 
instead  of  a  bridge,  if,  in  its  opinion,  the  turn- 
pike will  be  of  tlie  same  public  convenience,  does 
not  confine  the  board,  in  the  construction  of  the 
turnpike,  to  the  rotate  of  an  existing  road.  The 
board  has  power  to  order  the  constniction  of 
bridge  at  any  point,  and-  the  act  was  intended 
to  give  it  the  same  power  as  to  a  turnpike  in- 
tended to  take  the  place  of  the  bridge.— McQoPf 
V.  Board  of  Com'rs  of  Franklin  County,  124 
Ind.  164.  24  N.  E.  741. 

Where  the  board  of  county  commisdoiKis, 
in  constmctlag  a  turnpike,  proceeds  under  Act 
March  7,  1SS5  (Elliott's  Supp.  1880,  H  ISIS- 
1522),  which  authorises  the  board  to  constrvet 
a  free  turnpike  if  iu  its  opinion  the  turnpike 
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caa  be  so  constructed  as  to  avoid  the  necessity 
of  a  bridge,  and  be  of  the  same  public  conveni- 
cDce,  it  is  not  necessary  that  the  petition  and 
bond  provided  for  by  Rev.  St.  1881,  S  5092,  reg- 
nlating  the  cotifit  motion  of  free  turnpikes,  be 
filed  in  order  to  give  the  board  jurisdiction  of 
the  sabject-matter  and  of  the  persons  of  the 
landowners;  the  provision  in  section  3  of  the 
Rct  of  18S5,  that  the  board,  in  constructing  such 
turnpike,  shall  be  poveraed  by  Rev.  St.  1881,  SS 
r<0t)l-5114,  beibg  sufficiently  complied  with  by 
the  appointment  of  viewers  and  engineers  to 
locate  the  road  and  assess  the  dami^es.— Id. 

[n]  (SVP.1S82) 
In  pmceeditigs  to  establish  a  free  gravel 
road  where  theiie  is  notice  provided  for  by  lav. 
and  notice  is  assnmed  to  be  given  under  the 
law,  there  is  jorfsdiction.  although  such  notice 
is  defective.— Tucker  T.  Sellers,  30  N.  K.  531, 
130  Ind.  514;  Same  t.  O'Xeal.  30  N.  E.  533, 
130  Ind.  597. 

Jurisdiction  in  proceedings  for  the  ostnb- 
lishment  of  a  free  gravel  road  cannot  be  ob- 
tained without  notice. — Id. 

[o]    (Sap.  1892) 

Where  the  circuit  court  set  aside  the  order 
of  the  board  for  Improvement  aa  to  one  of  the 
parties  for  waut  of  notice,  and  after  the  cause 
was  certified  back  to  the  tymrd  the  original  peti- 
tion was  refiled.  there  was  no  error  in  the  re* 
appointment  of  the  old  viewers.— Pulton  v.  Gum- 
mings,  132  Ind.  403,  30  N.  E.  949. 

Ipl    (Sup.  1892) 

Rev.  St.  1881.  il  5092,  509G.  relating  to 
the  construction  of  free  gravel  roads  provide 
that  the  board  of  commissioners  shall  appoint 
viewers  to  estimate  the  expense,  etc.,  and  ap- 
portion it  on  the  land  benefited.  The  auditor  is 
reqnired  to  notify  those  interested,  .and  the 
board  is  required  to  hear  objections,  and,  if  no 
sufficient  reason  is  shown,  to  approve  the  report 
of  the  viewers  and  order  an  assessment.  UeJd, 
that  a  joint  action  by  several  interested  land- 
owners will  ^ot  lie  to  set  aside  the  proceedings 
of  the  bpard,  and  enjoin  the  assessment  on  their 
lands  for  such  road,  because  one  of  the  acting 
commissioners  was  also  one  of  the  petitioners, 
and  personally  interested  in  the  result,  where 
snch  landowners,  having  knowledge  of  the  sit- 
uation, made  no  objection  to  such  commissioner 
actins.  and  failed  to  appeal  from  the  judgment. 
—Board  of  Com'ra  of  Carroll  County  v.  Jus- 
tice, 133  Ind.  89,  30  N.  E.  1085,  3«  Am.  St. 
Rep.  528. 

The  approval  of  a  freeholder's  bond  secur- 
ing the  expense  of  the  preliminary  survey  and 
report,  filed  with  the  jwtition  for  establishing 
a  free  gravel  road,  is  a  ministerial  act ;  and  the 
fact  that  one  of  the  acting  commissioners  was 
one  of  the  petitioners,  and  persraally  interested 
m  establishing  the  road,  did  not  vitiate  the  pro- 
ceeding! of  the  commiBBioners.— Id. 

[q]   (Sup.  1892) 
Where  a  petition  for  a  free  gravel  road 
was  presented  to  the  board  of  county  commis- 


sioners for  final  action,  under  Rev.  St.  18S1,  § 
5095,  and  the  board  found  that  all  the  statutory 
requirements  had  l>een  complied  with,  and  that 
such  road  was  necessary,  the  petitioners  were 
entitled  to  au  order  that  the  improvement  be 
made ;  and  an  order  that  "said  report  be  con- 
tinued for  further  action  at  such  time  aa  the 
board  may  deem  expedient"  was  not  proper. — 
RalstOD  T.  Beall,  171  Ind.  719,  30  N.  E.  1093. 

Where  no  proper  order,  under  Rev.  St. 
ISSl,  {  5095,  for  making  a  gravel  road,  was 
made,  and  do  further  action  was  taken,  and 
such  postponement  of  action  was  acquiesced  in 
by  all  the  petitioners  for  six  years,  after  which 
a  remonstrance  was  filed  against  the  construc- 
tion of  the  road,  and  a  number  of  petitioners 
asked  leave  to  withdraw  their  names  from  the 
petition,  the  board  was  warranted  in  ignoring 
the  original  finding,  and  in  again  taking  up  the 
matter  de  novo  on  the  petition  and  viewer's  re- 
port; it  being  inferable  that  the  lapse  of  time 
may  have  brought  such  change  as  to  render  the 
improvement  no  longer  necessary. — Id. 

A  petition  for  a  free  gravel  road  was  pre- 
sented to  the  board  of  county  commissioners  for 
final  action,  under  Rev.  St.  1881,  S  5095,  giving 
the  tHMird  jurisdiction  to  make  the  necessary 
finding  and  order  for  the  desired  improvement, 
wheienpon  tbe  board  found  that  all  the  stat- 
utory requirements  had  been  complied  with,  and 
that  such  gravel  road  was  necessary,  and  "that 
said  report  be  continued  for  further  action  at 
such  time  as  the  board  may  deem  expedient." 
Held  that,  such  finding  being  in  tbe  nature  of  a 
verdict  of  a  jury  or  a  finding  by  a  court,  the 
right  of  a  petitioner  to  withdraw  his  name  from 
the  petition  is  thereafter  at  an  end.— Id. 

[r]  (Sop.  1894) 

Proceedings  under  Rev.  St.  1R04,  S  0855 
(Rev.  St  1881,  S  5091),  to  establish  a  free  grav- 
el road,  are  not  void  cm  the  ground  that  the  pe- 
tition asks  for  two  improvements  instead  of  one. 
because  the  work  contemplated  includes  part  of 
a  road  already  constructed.— Evans  v.  West, 
138  Ind.  621,  ^  N.  E.  G5. 

In  a  proceeding  to  establish  a  free  gravel 
road,  tbe  petition  of  tbe  road  was  presented  to 
tbe  iKtard  Of  commissioners,  and  was  granted 
by  them.  Viewers  and  an  engineer  were  ap- 
pointed to  locate  and  define  the  work,  and  no- 
tice of  their  meeting  was  given.  They  met  and 
made  their  report,  laying  out  and  ^tecifying 
the  work  to  be  done.  Tbe  report  was  confirm- 
ed, and  the  road  ordered  constructed.  Hrld. 
that  the  board  acquired  jurisdiction  tM>th  of  the 
subject-matter  and  of  the  persons  liable  for  tbe 
cost  of  the  improvement  and  a  remonstrance 
presented  by  such  persons  snbaequent  to  the 
confi^rmatiou  of  the  report  of  the  viewers  and 
tbe  engineer,  and  the  entering  of  the  order  di- 
recting the  construction  of  tbe  road,  was  a  col- 
lateral attack  on  the  prior  proceeding  to  which 
no  exception  had  been  made,  and  such  remon- 
strance could  not  be  entertained. — Id. 
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[B]  (8ny.  1894) 
Rev.  St  1881,  S  6015  (Rev.  St.  1894,  S 
67^,  defining  the  method  by  which  public  high- 
ways may  be  opened  and  established  is  oot 
superseded  by  Rev.  St.  1804.  §§  6855,  GSr,G, 
which  provided  for  the  establishment  and  con- 
struction of  free  gravel  roads;  and  therefore 
the  board  of  county  commissioners  has  no  pow- 
er, in  a  proceeding  under  the  latter  sections,  to 
order  the  construction  of  a  gravel  road  over  a 
route  where  no  highway  exists,  .where  it  does 
not  appear  that  such  new  road  is  for  the  pur- 
pose of  straightening  or  altering  an  existing 
road^row  t.  Judy,  139  Ind.  5G2,  38  N.  E. 
41& 

[t]  (Sup.  1896) 
Bums'  Ann.  St.  18M.  -g  685S,  providing 
for  the  construction  of  macadamized  roads  de- 
clares that  the  viewers  and  engin<?er  shall  re- 
port to  the  board  of  commissioners  showing  the 
lands  that  would  be  benefited  by  or  ought  to 
be  assessed  for  the  expense  of  the  improvement, 
and  section  G859  provides  that  on  the  return 
of  such  report,  if  is  their  opinion  public  utility 
requires  it,  the  commissioners  shall  enter  an 
order  of  record  that  the  improvement  be  made, 
which  shall  state  the  lands  which  shall  be  as- 
sessed for  the  expense  of  the  improvement;  and 
section  6860  declares  that  the  commissioner 
shall  immediately  appoint  three  freeholders  a 
committee  to  apportion  the  estimated  expense 
of  such  improvement  on  the  real  property  em- 
braced in  the  order  aforesaid,  and  report  the 
same  to  the  county  auditor.  Held  that,  where 
a  petition  for  a  free  macadamized  road  was  duly 
presented  to  the  county  commissioners  under 
such  act,  the  board  had  jurisdiction  to  proceed. 
— Bowen  t.  Hester,  41  N.  E.  330,  143  Ind.  511. 

[tt]    (S«».  1896) 

An  objection  that  the  petition  for  the  im- 
provement of  a  highway  under  the  gravel-road 
actof  1885,  as  amended  (Bev.  St.  1894.  §§  6879- 
6899),  was  not  signed  by  the  requisite  number 
of  landholders,  must  be  raised  before  the  re- 
port of  the  viewers  is  made.— Miller  v.  Burks, 
146  lod.  219,  43  N.  E.  930. 

tu]    (Sop.  1897) 

Act  March  3,  1893,  as  amended  by  Act 
March  7,  1895.  relative  to  construction  of  free 
gravel  roads,  confers  on  a  board  of  county  com- 
missioners  judicial  power;  so  that,  the  board 
having  jurisdiction  of  the  subject  and  parties, 
mere  errors  and  irregularities  ia  the  proceedings 
are  not  ground  for  enjoining  the  construction. 
—Board  of  Com'rs  of  Switzerland  County  v. 
Reeves.  46  N.  E.  995,  148  Ind.  467. 

tan]   (Sup.  1902) 

Where  an  original  petition  for  a  free  gravel 
road  was  sufficient  on  its  face,  and  the  board 
of  commissioners,  after  notice  to  landowners 
and  without  remonstrance  by  them,  adjudged 
the  petition  sufficient,  such  landowners  were 
bound  thereby.— Smyth  v.  State  es  rel.  Brami, 
62  N.  E.  449,  158  Ind.  332. 


[V]     (Sop.  1904) 

The  three  copies  of  a  petition  filed  for  im- 
provement of  a  highway,  each  statiag,  "ThiR 
petition  is  written  in  triplicate,  and  all  three  of 
said  copies  are  to  be  presented  together  and 
considered  as  a  single  petition,"  are  properly 
treated  as  one  petition.— Brown  T.  Hiller,  71  X. 
E.  122, 162  Ind.  684. 

Under  Acta  1899,  pp.  128-130,  e.  87,  pro* 
viding  for  the  viewing,  location,  and  'de&nnlna- 
tion  of  the  width  of  roads  and  fbelT  improve- 
ment, and  that,  "if  any  part  of  the  road  or 
roads  Is  to  be  new  road  or  toads,  they  shall  be 
described  with  definiteness  as  will  enable  any 
practical  land  surveyor  to  locate  them,**  in  con- 
nection witli  the  improvement  of  roads  already 
established,  new  roads,  if  of  public  otiltty,  may 
be  established  and  improved. — Id. 

Iw]   (Sup.  1906) 

The  presentation  to  a  board  of  comnussiou. 
ers  of  a  petition  praying  for  the  constructioa 
of  a  gravel  road,  containing  the  requisites  pre* 
scribed  by  Acts  1903,  p.  255,  c  145,  S  2,  pray- 
ing for  such  improvement  and  accompanied  by 
proof  that  notice  of  the  presentation  had  been 
ftiven  as  required  by  such  section,  confers  juris- 
diction of  Uie  subject-matter  on  the  ctmioiis- 
sionenb— Todd  t.  Crail,  77  K.  E.  40%  167  In<L 
48. 

tw]  (Ap».1906) 

It  Is  the  duty  of  boards,  of  county  com- 
missioners to  defendf  as  the  enforced  agent  of 
the  taxpayers,  all  actions  concerning  con- 
struction of  free  grave!  roads.— Board  of  Corners 
of  Jackson  County  t.  Branaman,  39  Ind.  Aiqk 
193,  76  N.  E.  lOSO,  78  N.  E.  356. 

[WW]   (Sup.  1907) 

The  word  "land"  primarily  denotes  grooad, 
soil,  earth,  woods,  water,  or  the  like,  and  fw> 
oudarily'tbe  character  of  the  interest  a  tenant 
may  have  in  land,  and  hence  Acts  1903,  p.  2.W, 
S  2,  requiring  a  majority  of  the  "resident  land- 
owners of  the  county  whoae  lands  abut  on  the 
proposed  improvement"  to  sign  a  petition  for 
such  improvement,  refers  to  the  gft>und  fonnins 
the  earth's  surface  contiguous  to  such  Imptove- 
ment.— Kemp  v.  Goodnight,  168  Ind.  174,  80  N. 
E.  100. 

Where  Acts  1903,  p.  255.  c;  146,  ezpreesif 
declare  that  the  decisi(»i  of  the  board  of  county 
commisaioneta  in  cases  of  remonstrance  shall 
be  final  and  no  api>eal  allowed  therefnm,  it 
was  not  error  to  refuse  to  allow  plaintiffs  to 
file  amended  remonstrances  In  the  drcnlt  court. 
-Id. 

Acts  1903,  p.  255,  c  145,  relating  to  Im- 
provement of  gravel  and  macadamized  loads, 
contemplates  as  **re^dent  landholders  of  the 
county,  whoee  lands  abut  upon  the  proposed  im- 
provement," who  are  entitled  to  sign  a  petitini 
for  an  improvement,  only  the  holder  of  the  fee 
and  not  mere  life  tenants.— Id. 

Where  the  question  of  the  jurisdiction  has 
been  finally  adjudicated,  it  cannot  be  again  rais- 
ed by  the  insertion  of  new  averments.— Id. 
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Evidence  In  a  proceeding  for  a  highway  im- 
pioTemeot  under  an  act  concerning  gravel  and 
macadamised  roads  (Acts  1903,  p.  265,  c.  155), 
examined,  and  held  to  show  that  certain  land 
owned  by  h.  abutted  upon  the  proposed  Im- 
prorement. — Id. 

[z]   (Sap.  HOT) 

The  dedsion  of  a  boaxd  of  commissioners 
OQ  the  sufficiency  of  a  highway  petition  is  a  Jadi- 
dal  acL-Boss  t.  Becker.  169  lud.  106,  81  M. 
E.  478. 

Under  Acts  1903,  p.  255,  regulating  the 
constructJtHi  of  gravel  roads,  a  petition  must  be 
signed  by  a  maioiity  of  abutting  landowners  to 
give  the  commlasioDen  jnriadiction  to  proceed. 
-Id. 

Ixx]  (B«p.l908) 

Acts  1905,  p.  4W.  c.  164,  relatlog  to  the 
cooatruction  of  free  gravel  roads  on  county 
lines,  etc,  provides  In  section  S  that,  if  the 
board  of  commissioners  before  whom  the  peti- 
tion is  pending  shall  find  that  it  is  sufficient 
and  in  compliance  with  the  provisions  of  the 
act,  they  shall  eetablieh  the  Improvement  and 
order  it  to  be  CMistructed,  and  that  the  status 
of  the  improvement  shall  he  exactly  the  same 
as  any  proposed  improvement  that  had  been 
regolariy  petitioned  for  and  voted  on  at  an  elec- 
tion regularly  held  under  the  provisions  of  Act 
March  3,  1803,  and  the  amendments  thereto, 
or  under  Act  March  11,  1901  (Acta  1901,  p. 
449,  c  205),  and  returns  r^larly  made  by  the 
proper  election  officers.  Held,  that  this  was  not 
an  attempt  to  adopt  the  acts  mentioned  as  a 
part  of  the  act  of  1905,  but  to  furnish  means 
of  determining  the  status  of  the  proceeding  un- 
der the  act  of  1905,  when  the  board  ordered 
the  improvement  to  be  constructed;  that  since 
the  status  of  the  proceeding,  after  the  return 
of  the  proper  election  officers  showing  that  the 
election  carried  in  favor  of  the  improvement, 
is  the  same  under  Act  March  11.  1901.  as  it 
is  under  Act  March  3,  1893,  and  the  amend- 
ments thereof,  and  the  status  thereof  could  be 
determined  from  an  examination  of  either  one 
of  tbe  acts,  and  that  since,  even  if  the  reference 
to  the  act  of  1893  and  its  amendments  were 
eliminated  from  section  3  of  the  act  of  1005, 
tlie  status  of  the  proceedings  could  be  deter- 
mined from  the  act  of  1901,  the  repeal  of  the 
act  of  March  3.  1893.  and  its  amendments,  prior 
to  the  enactment  of  the  act  of  1905,  could  not 
affect  the  validity  of  tbe  latter  act — State  ex 
TeL  Board  of  Com'rs  of  Hendricks  County  v. 
Board  of  Com'ra  of  Marion  County,  170  Ind. 
S95,  85  N.  B.  513. 

W  (8«p.l»8) 

In  proceedings  under  Acts  1905,  pp.  550, 
551.  c.  167,  H  62,  63,  et  seq.,  for  the  improve- 
ment of  highways,  a  notice  given  by  the  auditor, 
which  contains  enough  of  the  petition  to  notify 
tbe  taxpayers  of  the  taxing  district  that  a  pro- 
nediog  has  been  commenced  before  the  county 


commlsslcmers,  tbe  highways  to  be  improved,  tbe 
character  of  the  improvement,  and  under  what 
statute,  and  the  date  when  the  petition  will  be 
presented  to  the  board,  is  sufficient,  within 
Burns'  Ann.  St.  1908,  SS  321,  7705.  7712,  7714. 
—Conrad  v.  Hausen,  171  Ind.  43,  85  N.  E.  710. 

The  allegation  in  a  petition  in  a  proceed- 
ing for  tbe  improvement  of  highways  as  au- 
thorized by  Acts  1905,  pp.  550,  551,  c  167,  SI 
62.  63,  et  seq.,  that  there  are  fewer  than  75 
freehold  voters  in  the  township,  is  mere  sur- 
plusage, and  will  be  disregarded;  the  petition 
having  been  signed  by  50  freehold  voters  of  the 
township  as  required  by  the  act.— Id. 

Under  Acts  190:^  p.  548,  e.  167,  i  57,  pro- 
Tiding  that  no  one  aball  take  advantage  of  any 
error  committed  in  any  proceedings  to  improve 
any  highway,  etc.,  persons  filing  a  remonstrance 
In  proceedings  for  the  improvement  of  a  high- 
way cannot  take  advantage  of  tbe  error  com- 
mitted by  the  auditor  In  not  including  In  the 
notice  the  names  of  the  persons  irigning  the  petl* 
tlon,  where  they  are  not  injnrionsly  affected 
thereby.— Id. 

Tbe  highway  act  (Acts  1905,  p.  521,  c.  167) 
does  not  require  that  two  or  more  persons,  own- 
ing lands  as  tenants  in  common  or  as  joint  ten- 
ants, who  sign  a  petition  for  the  improvement 
of  highways  under  tbe  act,  ihonld  be  counted  as 
one  freeholder.— Id. 

[yy]  Where  t^ie  petition  for  the  Improrement 
of  a  road,  partially  In  one  township  and  par- 
tially in  another.  Is  signed  by  the  required  nam- 
ber  of  60  freeholders  within  tiie  district  to  be 
taxed,  it  ifl  immaterial  whether  snch  petitioners 
reside  In  one  township  or  tbe  other.— (Sup, 
1910)  Smith  T.  Board  of  Com'rs  ot  Hamilton 
County,  90  N.  E.  881 ;  (1910)  Uoore  v.  Bible,  90 
N.      892;  (1910)  Hutton  t.  Boze,  Id.  893. 

[,]     (Sop.  1910) 

The  question  of  the  improvement  of  an  ex- 
isting highway,  as  authorized  by  Bums*  Ann. 
St.  1908,  S  7711  et'seq..  authorizing  the  con- 
struction of  gravel  roads  by  taxation,  does  not 
involve  a  question  of  public  utility,  which  is 
merged  in  the  existing  highway,  by  virtue  of  its 
existence.— Cummins  v.  Pence,  91  N.  E.  529. 

[u]    (Sop.  1910) 

Bums'  Ann.  St.  1908.  S  7711  et  seq.,  pro- 
viding for  proceedings  before  county  boards  o£ 
commissioners  for  the  improvement  of  biKhways, 
is  constitutional.— I sanogle  v.  Russey.  91  N.  E. 

93a 

In  proceedings  before  a  board  of  county 
commissioners  for  tbe  improvement  of  a  high- 
way, the  application  of  petitioners  to  withdraw 
from  the  petition  after  the  order  of  the  board 
for  the  construction  of  the  woi^  bad  been  an- 
nounced did  not  oust  the  jurisdiction  of  the 
tjoard.  though  tbe  withdrawal  would  have  re- 
duced tbe  number  of  petitioners  to  less  than 
50.  the  number  required  by  Bums'  Ann.  St. 
1908,  I  7712.-Id. 
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Even  if  the  board  of  county  ramuniBsionen 
erred  In  not  dismisnn^  a  proceeding  for  the 
improTement  of  a  highway  after  an  application 
therefor  to  withdraw  from  the  petition,  the  or- 
der of  the  board  that  the  improvement  lie  con- 
structed was  not  void,  but  was  conclusive  an- 
less  mrrccted  on  an  appeal  to  the  circuit 
court.— Id. 

Fob  Cases  froh  Other  States, 

See  25  Cent.  Dia.  High.  H  339-345. 

g  107  (2).  Sttbmhaion  of  gucstion  to  vote. 

W  <Sap.lMO) 

Tlie  hoard  is  authorized  to  go  behind  the 
votes  as  returned  hy  the  election  officers,  and 
inquire  into  its  validity,  and  any  person  may 
appear  before  the  board  at  the  proper  time,  and 
present  any  proper  objections  to  the  result  as 
returned.— Board  of  Com'rs  of  Monroe  County 
v.  Conner.  58  N.  R  828,  155  Ind.  484. 

[b]  (Sail.  1900) 

Horner's  Hev.  St.  ISII",  §  5114ddd  (Bums' 
Supp.  Itev.  St.  1897,  §  lK)2.").  declares  that,  if 
two  or  more  [>etitiona  for  road  improvements 
are  pending  at  the  same  time,  tbcy  Hhnll  be 
voted  on  at  the  same  election,  the  ballots  for 
each  election  clearly  designating  tlie  road  for 
which  the  voter  intends  to  vote.  Uvld,  that 
where  a  petition  was  filed  with  the  board  of 
county  commissioners  for  the  improvement  of 
(rertain  roads,  and  a  second  petition  was  filed 
for  the  improvement  of  such  roads  and  others, 
and  the  first  petitioners  ask  that  the  improve- 
ments be  submitted  as  a  unit,  which  was  denied 
by  the  board,  and  the  second  i>etition  aloue 
presented  to  the  voters,  such  action  on  the  part 
of  the  board  could  not  be  reKardMl  as  an  amend- 
ment of  the  first  petition,  the  board  not  bavin!; 
authority  to  make  an  amendment.— I'mden  v. 
Board  of  Com'rs  of  Jackson  County,  58  X.  K. 
437.  156  Ind.  325. 

It  was  not  necessary  that  the  first  peti- 
tioners should  object  to  t^e  order  consolidating 
the  proceedings,  in  order  that  the  erroneous  ac- 
tion of  the  board  might  be  reviewed  on  appeal, 
since  such  onler  did  not  injure  tbem. — Id. 

[c]  (Sap.  1901) 

Under  Bums'  Rev.  St.  1S04.  a§  fi024-00.t4. 
providing  that  the  county  commissioners,  on 
|H-lltion  of  50  freeholders  of  a  townsliip,  may 
submit  the  question  of  improving  designated 
roads  in  the  township,  including  iDcor))orated 
towns  of  less  than  30,(HM)  iuhRhitantf.  to  the 
voters  of  the  township,  the  fact  that  the  im- 
provement of  a  designated  road  was  extended 
through  an  incorporated  town  of  1.70()  inhabi- 
tants without  obtaining  the  consent  of  the  board 
of  trustees  of  such  town  did  not  invalidate  an 
election  and  order  for  the  improvement,  or  de- 
prive the  commissioner!*  of  jurisdiction. — Lowe 
V.  Board  of  Com'rs  of  White  County,  5f)  N.  10. 
4m,  156  Ind.  163. 

[d]  (Sup.  19<M) 

Under  Acts  l.'fl)0.  p.  12«.  c.  07.  9  1.  pro- 
viding that  the  county  commissioners  of  any 


county,  when  petitioned  therefor  by  50  fnv 
holdera,  voters  of  any  township  or  townshiiM 
contiguous  to  eadi  other,  inhabitants  In  socta 
county,  where  such  road  Is  to  be  improved,  shall 
submit  to  the  voters  of  sidd  township  or  town- 
ships  the  question  of  improvement,  it  is  sufi- 
cient  if  Uie  petition  be  signed  by  50  freeholders 
of  the  taxing  district,  whether  it  Is  composed 
of  one  township  or  more.— Brown  t.  Miller,  71 
N.  E.  122.  102  Ind.  6S4. 

[e]      (Sup.  1904) 

In  a  contest  of  an  election  for  the  con- 
stmction  of  free  gravel  roads,  an  instruction 
enumerating  certain  acts  of  the  election  officers, 
who  testified  as  witnesses,  tending  to  show 
their  feelings  and  interest,  and  informing  the 
jury  that,  if  such  matters  were  established,  they 
might  consider  tbem,  with  the  other  evidence, 
in  determining  whether  a  majority  of  the  legal 
votes  cast  at  such  election  was  for  or  npiiost 
the  building  of  the  road,  was  not  misleadiD^. 
as  to  the  purpose  for  which  the  evidence  should 
be  considered. — Rtrebin  v.  I^avengood,  71  N.  E. 
4!>4,  1G3  Ind.  478. 

Where,  Id  the  contest  of  an  election  for  tlw 
building  of  gravel  roads,  the  gravamen  of  tl» 
petition  was  that  more  legal  votes  were  cast  for 
the  road  than  against  it,  and  not  an  allied  con- 
spiracy, proof  of  the  conspiracy  was  onneces- 
sary.- Id. 

The  Constitution  does  not  require  gravel 
road  elections  to  be  by  ballot,  and  voters  at 
such  elections  may  be  compelled  to  testify 
whether  they  voted  for  or  against  buildisx  1 
free  gravel  road,  in  the  absence  of  a  contraiy 
atatntorj'  proWsion. — Id. 

Where  the  isKue  in  a  contest  of  an  elec- 
tion in  a  gravel  road  proceeding  was  whether 
a  majority  of  the  votes  cast  was  for  or  against 
the  building  of  free  gravel  roads,  the  admission 
in  evidence  of  the  original  petition  for  the  con- 
struction of  gravel  roads  and  the  proceediags  of 
the  board  of  commissionen  was  harmless.— Id. 

Bums*  Ann.  St.  1001.  »  6198,  636%  per 
mitting  grounds  of  contest  only  as  to  the  baltots 
protested  and  preserved,  has  no  application  to 
contests  of  grarel  road  elections,  and  a  peti- 
tion in  a  contest  of  a  gravel  road  election  is  not 
demurrable  because  it  does  not  allege  that  any 
of  the  Itallots  were  protested  and  preserved.— Id. 

A  petition  to  contest  an  election  for  the 
building  of  free  gravel  roads  filed  before  ihr 
board  of  commissioners,  is  amendable.— Id. 

Where  taxpayers  moved  to  dismiss  the  ap- 
peal in  a  proceeding  for  the  construction  of  free 
gravel  roads  and.  before  the  motion  to  strike 
the  amended  jwtition  from  the  files,  the  peti- 
tion, with  leave  of  court,  was  verified  and  re- 
filed,  the  verification,  when  objection  was  msdp, 
was  a  sufficient  compliance  with  the  statute  re- 
quiring the  pleading  to  be  verified.— Id. 

tf]      (App.  1901) 

Where  under  Acts  381)9,  p.  128.  relating  t© 
improvements  of  roads  and  highways,  an  aggre- 
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gat«>  oC  50  freeholders  and  TOtem,  citlzeM  of 
the  townsbfps  interested,  petitioned  for  an  elec- 
tion to  decide  as  to  the  constractioo  of  roads 
for  such  townships,  and  an  election  wns  held, 
the  taxing  district,  for  the  purpose  of  paying 
(or  such  construction,  is  formed  when  a  ma- 
jority of  the  votes  cast  in  the  townships  in  the 
aacnmte  are  Id  flavor  of  such  construction;  It 
not  being  necessary  for  a  majority  of  each 
township  to  be  in  favoT  thereof.— Davern  v. 
Board  of  Com'rs  of  Decatur  County,  34  Ind. 
App.  44,  72  N.  E.  2«8. 

Acts  ISOO,  p.  128.  c.  07,  provides  that  ihe 
county  commissioners,  when  petitioned  therefor 
by  ."(0  freeholders,  voters  of  auy  township  or 
townships  contignous  to  each  other,  and  inhab- 
itants of  the  county  where  the  roads  petitioned 
for  are  to  be  improved,  shall  submit  to  the  vot- 
ers thereof  the  question  of  such  improvement, 
etc.  Ufid,  that  such  act  did  not  require  that  a 
petition  for  the  improvement  of  roads  in  a  dis- 
trict contBinin^  two  or  more  contiguous  town- 
(hips  sboold  Ijc  signeil  by  50  or  more  voters  in 
each  township,  but  that  it  was  sufiBcient  if  it 
was  signed  by  50  petitioners  in  all,  some  of 
whom  resided  in  each  townsbJp.— Id. 

IkI  (9BP.UI0) 

Under  the  direct  provisions  of  Acts  1005, 
c.  107,  !  70,  as  amended  by  Acts  1907,  c.  40 
(Bnnu'  Ann.  St.  1908,  |  7710),  where  the  high- 
way proposed  to  be  improved  is  less  than  three 
miles  in  length,  and  joins  at  one  end  a  free 
gravel  or  macadamized  road,  and  the  other  a 
boundary  line  of  the  township  without  reference 
to  whether  it  joins  a  gravel  or  other  road  at  a 
boondary  point,  the  commissioners  have  power 
to  anthorize  the  construction  of  a  gravel  road 
without  a  vote  of  the  township,  and  to  proceed 
with  the  same  in  all  respects  as  if  an  affirma- 
tive vote  of  the  township  luid  been  had,— Smith 
V.  Board  of  Com'rs  of  Hamilton  County,  00  N. 
E.  8S1;  Moore  v.  Bible,  Id.  S02;  llutton  v. 
Bow,  Id.  St>3. 

A  road  which  lies  two  miles  in  one  town- 
thip  and  extends  acmsH  the  boundary  one-eigbtb 
of  a  mile  iuto  another  township  is  a  road  on  a 
boundary  line  within  Acts  190-5.  c.  167,  |  70,  as 
amended  by  Acts  1007,  c.  40  (Bums*  Ann.  St. 
IlKiS.  I  T71i»,  authorizing  the  eoniroissionerfi  to 
improve  such  road  when  less  than  three  miles 
in  IptiKtli  without  submitting  the  question  to  an 
election.— Id. 

I'nder  Acts  ]90,">,  c.  I(i7,  {  70,  as  amended 
by  Acts  1007.  e.  40  (Bums"  Ann.  St.  1008.  S 
TTItf),  authorizing  the  commissioners,  without 
an  election  of  the  voters  of  the  township,  to  di- 
tfct  the  improvement  of  a  road  less  than  tliree 
miles  in  length,  counertine  other  improved 
roads  it  is  immaterial  thut  a  portion  of  the 
road  to  be  improved  runs  at  right  angles  to  an- 
other portion,  or  that  the  several  portions  are 
sections  or  parts  of  two  unimproved  roads  es- 
tablished at  different  times  under  different  pro- 
mdings.— Id. 


[b]   (Sn».  1910) 

Rums'  Ann.  St.  190S,  |  7710.  providing 
that,  on  a  proper  petition  for  the  improvement 
of  a  highway  less  than  three  miles  In  length, 
connected  at  each  end  with  an  improved  road, 
and  showing  the  existence  of  a  rural  mail  route 
over  any  party  of  the  system,  the  board  of  com- 
missioners may  cause  such  improvement  to  be 
made  without  submitting  the  quetition  to  an 
electiou.  violates  no  provisions  of  the  Consti- 
tution.—Harmon  V.  Gephart,  00  N.  E.  S!K); 
Moore  v.  Bible,  Id.  802;  Button  r.  Boze,  Id. 
803. 

For  Oases  from  Otiier  States, 

See  2o  Cent.  Dig.  High.  H  339-345. 

I  107  (3).  Appeal. 

[al    (Sap.  1883) 

Act  March  3,  1877  (Rev.  St.  1881,  $  5102) 
§  1%  relating  to  the  construction  of  gravel 
roads,  provides  that  no  person  shall  be  per- 
mitted to  take  advantage  of  any  error  commit- 
ted in  any  proceeding  to  lay  out,  construct,  or 
improve  any  road  under  and  by  virtue  of  the 
act,  nor  of  any  error  rommltted  by  the  county 
commissioners  or  by  the  county  auditor  or  by 
the  engineer  or  surveyor  or  other  person  or 
persons  in  the  proceedings  to  lay  out.  construct, 
or  improve  any  such  road  nor  of  any  informali- 
ty, error,  or  defect  appearing  In  the  record  of 
such  proceeding,  unless  the  party  complaining 
is  affected  thereby.  Held,  that  it  is  not  enough 
for  the  complaining  party  to  show  that  he  is 
affected  by  the  proceeding,  but  he  must  show 
that  he  is  injuriously  affected,  and  in  what 
res|>ect,  by  the  informality,  error,  or  defect  of 
which  he  complains  in  any  such  proceeding,  and 
that  the  same  cannot  be  corrected  by  the  county 
board,  before  he  can  be  permitted  to  take  ad- 
vantage thereof  by  an  action  In  the  circuit 
court.— >fillion  v.  Board  of  Com'rs  of  Carroll 
County.  80  Ind.  5. 

[b]    |»ap.  imj 

Where,  within  the  time  limited  for  appeals 
in  prooecdinga  for  the  estubliKhment  of  a  high- 
way, certain  persons  present  an  affidavit  stat- 
ing that  they  were  aftgrieved  by  the  decision 
of  the  board  orderiiij;  n  gravel  road,  and  ex- 
plicitly state  the  nature  of  that  interest  in  the 
subject-matter  of  the  proceedings  and  present  a 
sufficient  appeal  bond,  they  are  entitled  to  an 
appeal.— Fleming  v.  Ilight,  05  Ind.  78. 

[C]     (S«W.  1883) 

Where  an  order  for  the  improvement  of  a 
highway  was  revoked  at  the  Instance  of  the 
petitioners,  if  there  was  any  error  committed 
in  the  revocation,  Ihe  petitioners  cannot  com- 
plain of  such  error.— Scott  v.  Board  of  Com'rs 
of  Vermillion  County,  101  Ind.  42. 

[d]     (Sap.  1886) 

In  a  proceeding  to  es^tablish  a  gravel  road, 
the  court  will  not,  on  ap]>eal,  reverse  the  order 
of  tlie  board  of  county  commiBsioners  est.-ib- 
lishiog  it,  on  the  ground  that  tbe  county,  be- 
ing indebted  beyond  the  statutory  limit,  has  no 
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power  to  issue  bondB  to  pay  for  the  proposed 
road,  where  it  does  aot  appear  that  the  board 
iDteods  to  pay  for  the  ImprovemeDt  in  bonds, 
or  otherwise  than  with  the  proceeds  of  the  tax 
as  it  may  be  collected.— Osbom  t.  Sutton,  lOS 
lod.  443,  0  N.  El  4ia 

[e]     (8ap.  1SS7) 

Under  Rev.  St.  ISSl,  §  5095,  providing 
that,  in  a  proceeding  for  the  construction  of  a 
free  gravel  road,  the  majority  of  landowners  to 
be  assessed  shall  sign  the  petition  before  the 
order  shall  be  made,  a  motion  for  permission 
to  withdraw  the  name  of  a  petitioner,  if  made 
in  due  season,  may  be  treated  as  pending  on 
appeal  to  the  circuit  court,  or  the  motion  may 
there  be  made  de  novo.— Black  r.  Campbell,  112 
iQd.  122,  13  N.  B.  409. 

[f]  (Sup.  1890) 
The  statute  authorizing  appeals  from  the 
decisions  of  the  board  of  commissioners  is  ap- 
plicable to  and  authorizes  an  appeal  Id  proceed- 
ings under  Act  March  3,  1877  (Rev.  St.  1881,  S 
51Q2)  I  12,  relating  to  free  turnpike  mads.— 
Hight     Claman,  23  N.  E.  270,  121  Ind.  447. 

[C]  (Sa».  1890) 
The  settled  rule  in  proceedings  for  the  con- 
struction of  a  free  gravel  road  is  that  nothing 
can  be  tried  on  appeal  from  the  board  of  com- 
missioners except  such  matters  as  were  In  issue 
before  the  board,  or  as  may,  by  leave  of  court, 
tie  put  In  Issue  by  the  amended  pleadings.— 
Wilkinson  t.  Lemastera,  23  X.  B.  688.  122 
Ind.  82. 

[h]   (Sap.  1800) 

Under  the  statutes  for  the  establisbment 
of  free  tnropike  roads,  which  provide  that  no 
person  shall  take  advantage  of  any  error  in 
the  proceedings  unless  the  party  complaining  is 
affected  thereby,  an  appeal  from  an  order  es- 
tablishing such  a  road,  by  some  of  the  pemons 
whose  property  is  affected  by  its  construction, 
does  not  suspend  the  proceedings  as  to  those 
who  do  not  appeal. — Stipp  v.  Claman,  123  Ind. 
5.12.  24  N.  E.  131 ;  Fleener  v.  Claman,  126  Ind. 
166,  23  N.  B.  000. 

[1]  (Sap.  1893) 
When  remonstrators  have  appealed  to 
the  circuit  court  from  the  county  commission- 
ers' final  order  for  the  construction  of  a  free 
gravel  road,  on  the  ground  that  the  petition 
therefor  was  not  signed  by  a  majority  of  the 
resident  landholders,  whose  lands  were  report- 
ed as  benefited  and  subject  to  assessment,  and 
by  the  owners  of  a  majority  of  the  whole  num- 
ber of  acres  so  reported,  as  required  by  Rev. 
St.  1881,  §  5095,  and  have  obtained  a  reversal 
as  to  themselves,  the  proceedings  of  the  board 
are  not  avoided,  as  regards  a  remonstrator  who 
failed  to  appeal,  and  he  cannot  enjoin  the  coun- 
ty treasurer  from  collecting  the  sums  assessed 
against  him  for  benefits. — Cason  v.  Harrison, 
35  N.  E.  268,  135  Ind.  S30. 


U]    (Sup.  1S«) 

In  gravel-road  proceedings  before 
missioners,  objectors  claimed  that  th 
was  not  signed  by  a  majority  of  the  la 
or  by  the  owners  of  a  majority  of 
when  acted  on  by  the  commissioners, 
the  viewers  fraudulently  omitted  lani 
an  apparent  majority  of  acres.  On  ai 
claims  were  found  to  be  true.  Held 
fact  that  the  appeal  was  cr  parte  am 
was  not  ground  for  setting  the  judga 
there  being  no  averment  or  proof  1 
facts  were  untme.— Klrsch  v.  Braun, 
10S2,  153  Ind.  247. 

Under  Acta  1877.  p.  82,  |  7  (Bi 
St  1.804,  K  6S61-6S07;  Ber.  St  1881 
5103;  Homer's  Ber.  St  1807,  H  51 
providing  for  the  establishment  of  fi 
roads,  the  order  of  the  commisrion 
lishing  the  improvement  is  not  final, 
appealable,  since  at  this  stage  the  li 
have  no  opportunity  to  appear  aiid  i 
their  lands  should  not  be  assessed;  bv 
ceedings  remain  open  and  nnder  the  ji 
of  the  commissioners  nntll  their  fl 
confirming  the  report  of  the  three  f 
appointed  to  apportion  the  expense, 
port,  when  so  confirmed  after  notice 
ested  parties  and  a  hearing,  and  when 
creates  a  lien  on  the  land, — such  beai 
the  only  day  in  court  provided  by  tl 
the  landowners. — Id. 

The  fact  that  the  appeals  of  thi 
of  objectors  from  the  action  of  the  co 
ers  in  gravel-road  proceedings,  who 
same  objections  in  the  circuit  court 
urged  below,  were  consolidated,  and 
adversaries  before  the  commissioners 
resistance  in  the  circuit  court,  does 
rant  the  conclusion  that  the  proceedii 
peal  were  ex  parte  and  coUosive.— Ic 

Bev.  St  1881.  fl  5772-5778 
Bev.  St  1807.  H  6772-5778;  Bnms' 
1801,  fl  7850-7865),  providing  for  api 
erally  from  decisions  of  tlie  commissiG 
fer  jurisdiction  on  the  circuit  court 
tain  aa  appeal  from  gravel-road  proce 
fore  the  commissioners,  though  the  sc 
lating  to  such  proceedings  do  not  prov 
appeal.— Id. 

[k]    (Sup.  1900) 

Homer's  Bev.  St  1R97,  f  5114dd 
Supp.  Rev.  St  1897,  |  6025),  declare 
two  or  more  petitions  for  road  imp 
are  pending  at  the  same  time,  they 
voted  on  at  the  same  election,  the  b 
each  election  designating  the  road  1 
the  voter  intends  to  vote.  Held,  thai 
petition  was  filed  for  improvements  c 
roads,  and  a  second  petition  was  file 
improvement  of  the  same  roads  aind  oi 
the  first  petitioners  asked  that  the  qi 
the  improvement  they  asked  for  be 
as  a  unit,  which  the  board  refused,  an 
that  the  questira  of  the  second  petitlc 
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to  tbe  Toten»  mcb  order  wai  a  denial 
int  petition,  from  which  Uie  flnt  petl- 
lad  a  richt  to  appeaL— Pruden  t.  Board 
'n  ttf  Jackson  County,  08  N.  E.  487. 
.  825. 

Sup.  19M) 

Jer  Bams'  Ann.  St.  1901.  S  7859,  re- 
a  person  not  a  party  to  a  proceeding 
the  board  of  ctMnmissionerR  to  file  an 
:  showing  hia  Interest,  before  be  can 
persons  who  are  parties  to  proceediogs 
ntest  of  a  gravel  road  election  before 
miasioners  need  not  comply  with  such 
lent.— Strebin  t.  iMveDgooA,  71  N.  B. 
t  Ind.  478. 

ler  Acts  IBOl,  p.  440,  c.  205.  relating  to 
itractfra  of  free  gniTel  roads,  and  pro- 
bat  if  a  majority  of  those  voting  on 
ition  are  In  favor  of  building  the  road, 
mlmioners  shall  at  once  proceed  to  the 
tion,  and.  If  the  election  fails,  the  pe- 
aball  pay  all  costs,  and,  if  it  carries, 
shall  be  included  in  tbe  expense,  wbere 
missioners  rejected  tbe  petitI<Mi  disput- 
result  of  the  election,  and  approved  the 
its  effect  was  a  final  judgment  that  the 
had  failed  to  carry  for  the  improve- 
■om  which  an  appeal  would  lie.— Id. 

«tion8  which  are  not  properly  presented 
oard  of  commissioners  by  pemonKtrance, 
or  otherwise,  except  such  as  go  to  the 
ion  over  the  subject-matter,  cannot  be 
1  the  circuit  court  on  appeal. — Id. 

ler  Bums*  Ann.  St.  1001.  {  7861,  pro- 
hat  tbe  auditor  shall  make  a  complete 
[)t  of  the  proceedings  of  the  board  of 
loners  relating  to  the  proceedings  ap- 
roTD,  and  deliver  them  to  the  clerk  of 
t  to  which  tbe  appeal  is  taken,  where 
:ion  Is  made  in  the  motion  to  dismiss 
eal  or  to  reject  an  amended  petition 
auditor's  transcript  did  not  contain  all 
■eedings  of  the  board  in  a  gravel  road 
ch  imperfection  of  the  transcript  may 
ground  for  the  dismissal  of  the  appeal, 
I  not  affect  tbe  court's  jurisdlctitm  over 
iect-matter  or  tbe  parties.—Id. 

«rson  interested  as  a  taxpayer  or  oth- 
may  appear  before  the  commissioners 
test  the  result  of  a  gravel  rood  election, 
aggrieved  by  the  decision,  may  appeal 
ircuit  conrL — Id. 

lap.  1906) 

decision  of  the  board  of  commission- 
B  gravel  road  Is  a  pnblic  utility  is  con- 
m  appeal  to  tbe  circuit  conrt.— Spauld- 
lott,  167  Ind.  58,  76  N.  E.  020. 

Lpp.  1909) 

duty  of  a  board  of  commis»:i oners  to 
le  whether  a  contract  to  construct  a 
has  been  completed,  and,  if  so,  to  ac- 
same  and  order  payment,  is  judicial 
haracter,  and  from  a  decision  of  the 
I  appeal  is  given  the  contractor  to  tlie 


drcnlt  court.— IKmaldBon  t.  State  ex  reL  Rip- 
ley County  Com'rs,  90  N.  E.  132. 

[o]     (Snp.  1910) 

Bums'  Ann.  St.  1908,  S  77^,  provides  that 
any  person  aggrieved  by  any  decision  of  the 
board  of  commlsskviers,  in  any  proceeding  in 
relation  to  highways  may  appeal  therefrom 
to  the  circuit  court,  and  that  such  appeal  shall 
be  tried  de  novo,  and  may  be  bad  as  to  any 
issue.  Held,  that  it  was  error  to  dismiss  an 
appeal  of  a  landowner  claiming  damages,  though 
be  did  not  seasonably  assail  the  petition  before 
the  commissioners  or  was  not  entitled  to  dam- 
1^.— Coles  V.  Woods,  92  N.  E.  163. 

Fob  Casks  frou  Other  States. 

See  25  Cent.  Dig.  High.  H  339-345. 

I  107  (4).  Collateral  attack. 
[aj  (Sap.l9n) 
In  an  action  to  enjoin  tbe  coitection  of  a 
gravel  road  asRessment,  it  cannot  be  objected 
that  one  terminus  of  the  road  was  not  stated 
in  tlie  articles  of  association,  or  that  the  com- 
pany had  not  a  valid  subscription  of  three-fifths 
of  the  estimated  cost  of  construction.  Such 
questions  must  be  pa«sed  upon  by  the  board 
of  commisslooers  before  an  n^isessment  is  or^ 
dered.  and  in  a  collateral  proceeding  it  n  ill  be 
presumed  that  tbe  board  decided  correctly,  un- 
less the  contrary  appears  by  the  record.— Evans 
r.  Clermont  ft  S.  Gravel  Road  Co.,  51  Ind. 
1110. 

[b]  (Sup.  ISSl) 

Under  the  statute  relative  to  proceedings 
for  the  constnictitKi  and  Improvement  of  free 
gravel  roadH,  requiring  a  petition  signed  by  a 
certain  number  of  landowners  to  be  presented 
to  the  board  of  connty  commissioners,  etc.,  tbe 
fact  that  the  board  has  acted  upon  a  petition 
presented  to  It  will  in  a  collateral  attack  upon 
the  action  of  the  board  justify  a  presumption 
that  the  board  found  that  the  petition  was 
sufficient,  was  signed  by  the  necessary  nnmber 
of  landowners,  etc.,  and  it  Is  not  necessary 
that  the  record  of  the  board  shall  show  an  ex- 
press finding  upon  these  matters. — Stoddard  v. 
Johnson,  7Q  Ind.  20;  Rlcketts  v.  Spraker,  77 
Ind.  371. 

[c]  (Sap.  ISSl) 

Hie  rule  which  renders  tbe  judgments  of  a 
court  of  competent  Jurisdiction  Impervious  to  col- 
lateral attacks  applies  as  well  wbere  there  is 
no  appeal  as  to  cases  wbere  appeals  are  allow- 
able, and  the  question  as  to  whether  an  ap- 
peal lies  from  a  proceeding  to  establisb  a  free 
gravel  road  is  wholly  immaterial  where  judg- 
ments of  the  board  of  commissioners  are  at- 
tacked collaterally.— Loesnitz  v.  Seetinger,  25 
N.  E.  1037,  26  N.  E.  887,  127  Ind.  422. 

[d]  (Sap.  1S92) 

Where  the  board  of  county  commissioners 
has  jurisdiction  of  the  general  subject,  its  or- 
der that  the  petition  for  a  free  gravel  road  is 
sufficient,  and  is  signed  by  the  proper  num- 
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bor  of  frefliolders,  la  conclusiTe  as  aRaiost  a 
collateral  attack.— Tucker  Sellers,  30  N.  E. 
5.11.  130  Ind.  514;  Same  v.  O'Xeal,  30  N.  E." 
533,  130  Ind.  507. 

WHiere  notice  of  pm-oediiigg  for  the  estab- 
lishment of  a  free  cravel  road  is  siifllcient  to 
oall  into  exercise  tlie  antliority  of  the  boarJ 
of  couQty  commisRioners  and  invoke  its  judg- 
ment on  the  jurisdictional  facts,  the  decision 
of  (lie  court  Ihnt  notice  was  given  cauuot  be 
held  void  and  its  jiulsmcnt  collaterally  attacked 
on  that  ground,— Id. 

[e]     (Sap.  1S92) 

"While  the  action  of  a  board  of  county  com- 
missioners in  acting  on  a  petition  for  the  es- 
lablisliment  of  a  gravel  road  was  a  judicial 
one,  tlie  fact  fiiat  one  of  the  coininissioners 
who  took  part  in  the  proceedings  was  inter- 
ested did  not  render  their  de<isiou  a  mere  nul- 
lity, bnt  voidable  nnly  by  direct  attack. — Board 
of  Com'rs  oC  Carroll  County  v.  Juatice,  30  N. 
El  1085,  133  Ind.  RJ),  30  Am.  St.  Rep.  52.S. 

[t]     (Sail.  1S971 

Aa  order  of  the  county  eoniniissioncrs  for 
an  election  for  the  establishment  of  two  out  of 
three  gravel  i"oads,  sought  for  in  one  petition, 
cannot  be  collaterally  attacked,  though  in  viola- 
tion of  Acts  381>5,  p.  145.  §  2,  requiring  all 
roads  included  in  one  petition  to  be  voted  on 
as  a  unit. — Board  of  Com'rs  of  Monroe  County 
V.  Harrell,  46  N.  E.  124,  147  Ind.  500. 

[g]  (Sap.  1900) 

Bums'  Supp.  Rev.  St.  1S!»7,  gS  (;n24-(>aXX 
authorizes  the  board  of  county  commissioners 
to  construct  free  gravel  roads,  if  a  majority  of 
the  voters  voting  on  tlie  question  at  a  special 
election  called  by  the  board  are  in  favor  of 
such  construction  on  petition  of  .">0  freeholders. 
Held,  that  an  injunction  will  not  lie  to  restrain 
the  letting  of  a  contract  for  such  construction 
because  of  the  illegality  of  the  election,  since, 
as  the  board  acts  judicially,  plaintiff  has  a  rem- 
edy by  appeal  to  Hie  circuit  court  from  its  ac- 
tion, under  Bnms'  Rev,  St.  1804.  fi  7.S-'>il.  allow- 
ing an  appeal  from  any  decision  of  the  county 
commissioners  by  any  person  aggrieved. — Board 
of  Com'rs  of  Monroe  Co.  v.  Conner,  58  N.  B. 
828.  155  Ind.  484. 

Burns'  Slipp.  Rev.  St.  18»7.  ||  6924-0933, 
antborixe  the  board  of  county  commissioners 
to  ccmstruct  gravel  roads,  if  a  majority  of  the 
voters  voting  at  a  apeeial  election,  called  on 
petition  of  50  freeholders  by  the  boani  for  such 
purpose,  favor  the  building  of  the  roada.  Held, 
that  the  regulnrlty  of  sndi  election  cannot  be 
investigated  In  Injunction  proceedings  to  re- 
strain the  commissioners  from  making  a  con- 
tract for  construction,  since  such  Questions 
were  adjudicated  by  the  board  before  ordering 
the  construction.— Id. 

[h]  <Snp.  1906) 

Where  it  appeared  from  the  record  that  a 
board  of  commiasioners  in  proceedings  to  es- 


tablinh  a  gravel  road  acquired  jurist 
the  subject-matter  and  the  parties  In 
ner  provided  by  statute,  the  board's  oi 
ings,  and  judgments  were  invulneraU 
collateral  attack  for  error  or  irregular 
proceedings.— Todd  v,  Crail,  77  N.  E. 
Ind.  48. 

Where  the  record  of  a  board  of 
sioncra  in  proceedings  to  establish  a  gr 
was  properly  dated  and  numbered,  n 
filing  of  a  proof  of  notice,  the  filing  i 
tion  signed  by  a  majority  of  the  abut< 
owners  of  the  county,  that  the  peti 
granted  as  prayed,  and  the  appointmei 
sons  as  viewers  and  a  surveyor,  etc.. 
ord.  though  insufficient  of  itself  to 
risdiction,  was  auflicient.  as  a  memon 
the  judgment  of  the  board  establishing 
on  collateral  attack,  to  warrant  a  rel 
the  files  in  the  case  and  to  the  papers 
by  law  to  contain  the  missing  facta 
purpose,  of  establishing  jurixdiction. — ! 

Where  jurisdiction  did  not  duly  f 
the  face  of  the  record  of  commissionei 
ceedings  to  establish  a  gravel  road,  si 
diction  might  be  proved  by  extrinsic 
either  in  a  direct  or  collateral  proceed! 

Under  Acta  1903,  p.  25.1.  c.  145. 
ing  county  commissioners  to  construct 
road  on  the  filing  of  a  petition  contain 
tied  facts  and  proof  of  noti4'C,  it  wi! 
suined.  in  aid  of  the  proceedings  in  a 
attack  thereon,  that  all  the  requiren 
been  complied  with. — Id. 

Proceedings  by  a  board  of  county 
Bioners  for  the  construction  of  a  gri 
cannot  be  collaterally  attacked  by  ii 
unless  they  are  absolutely  void. — Id. 

[i]  Acts  1905,  c.  167,  S  70,  as  amendei 
1907,  c.  46  (Hums'  Ann.  St.  lt)08,  ii  7 
vides  that,  where  the  road  proposed  i 
proved  is  less  than  three  miles  in  ler 
nected  at  each  end  with  an  improved 
ther  within  the  township  or  at  the  b 
thereof,  or  connecting  an  improved  roi 
boundary  of  the  township,  the  comr 
may,  in  their  discretion,  authorize  the 
ment  without  submitting  the  4uesti< 
election  of  the  voters.  Beld,  that  the 
to  a  road  improvement,  on  ttie  ground 
tain  taxpayers  bad  combined  togethei 
purpose  of  avoiding  a  submisdon  of 
provement  as  a  unit,  to  the  voters,  by 
eiitation  of  petitions  for  the  improv 
divisions  of  less  than  three  miles  i 
should  be  raised  by  a  direct  appeal,  K 
tion  was  before  the  commissioners,  ai 
be  raised  in  a  collateral  attadc  by  ii 
—(Sup.  1910)  Smith  t.  Board  of  C 
Hamilton  County,  90  X.  El  881;  (191 
V.  Bible,  90  N.  E.  802;  (1910)  HuttoE 
Id.  893. 

Fob  Cases  frou  Ohies  States, 
See  25  Cent.  Dio.  High.  K  339-i 
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i  108.  Crtvilaal  reipomalbUltr  for  fail- 
wa  to  flatain  or  repair. 

LiabilitT  of  highway  officers,  see  ante,  |  96. 

[t]  (Svp.  1909) 
An  affidavit  before  a  justice  of  the  peace, 
chaining  defendant  with  refusing,  in  violntion 
of  Act  March  9.  1903  {Acts  1903,  p.  223.  c. 
124),  BB  ameaded  by  Laws  1907.  p.  298.  e.  180 
CBunis'  Ann.  St.  1908,  §  7779),  to  repair  a 
liixfaway  over  which  a  rural  mail  route  was 
being;  maintaiued,  defendant  "having  received  no- 
tke"'  that  the  highway  wbb  defective,  and  "lae- 
inp  the  duly  elected,"  etc.,  trustee  of  the  town- 
ship, waa  insufficient  for  failure  to  aver  pusi- 
tively  that  defendant  had  received  notice,  or 
that  he  was  a  towo  trustee.— State  Collier, 
ITl  Ind.  606,  86  N.  B.  1015. 

An  averment  that  a  hi^way  was  one  over 
-vhich  a  raral  mail  route  was  maintained  does 
not  ^ow  that  It  was  one  on  which  a  mail  route 
had  been  "established  and  maintained,"  within 
Act  March  9.  1903  (Acts  1903.  p.  223,  C.  124), 
as  amended  by  Laws  1907.  p.  298.  c.  180 
(Boms'  Ann.  St.  1908,  {  7779),  making  it  an 
offense  for  certain  officers  to  refuse,  after  due 
Botice.  to  repair  such  a  highway.— Id. 

.Act  March  9,  1903  (Acts  1903,  p.  22.t.  c. 
as  amended  by  Laws  1907,  p.  298.  c.  180 
(Ifunis"  Ann.  St.  1908.  S  7770).  makes  it  the 
ituty  of  boanls  of  commissioners,  town  trust- 
tees,  etc..  to  keep  in  repair  highways  on  which 
rural  mail  routes  have  been  established,  giving 
prpference  to  such  highways,  provides  that  In 
making  such  repairs  the  board  may  repair 
bridges  or  cnlverta  wherever  necessary,  though 
there  may  be  no  appropriti  tion  therefor,  and 
makes  it  an  offense  for  any  of  the  ottlcers 
named  to  fuil.  after  notice,  to  make  such  re- 
pairs. Ijiws  1905.  p.  574,  c.  107,  8  10»  (Burns' 
Ann.  St.  lOOa  I  777S),  makes  it  the  duty  of 
lionrds  of  commissioners,  on  notice  from  town 
tnistees.  to  repair  or  erect  bridges  or  culverts 
if  tliey  deem  them  necessary.  Held,  that  it  is 
not  tlie  duty  of  a  town  trustee  to  erect  bridges, 
and  lie  is  uot  Ruilty  of  an  offense  nuder  sec- 
tion 7779.  where  the  repair  required  is  the 
erection  of  a  bridge.— Id. 

Fob  Cases  from  Other  States, 

fiEE  25  Gent.  Dio.  High.  H  332,  333. 

1 109.  Materlala  for  eoastmctlom  or  re- 
pair. 

[a]  (APP.1M2) 
Since  Bums*  Bev.  St.  1901,  S  6872,  relat- 
ing to  the  repAir  of  free  gravel  roads  by  the 
cottnty  commissionerB,  makes  provision  for  ob- 
taining materials  for  repairs  outside  of  the 
road,  the  board  has  no  authority  to  cut  down 
an  established  grade  in  one  place  to  obtain 
oecefisary  material  for  repairing  another  place. 
—Board  of  Com'rs  of  Warren  County  v.  Man- 
key,  63  N.  E.  864,  29  Ind.  App.  55. 

Under  Bums'  Rev.  St.  1901.  §§  OSiW.  (JS7.% 
placing  the  management  of  free  gravel  roads 


in  the  county  commlmloners,  and  giving  them 
authority  to  employ  such  labor  and  purchase 
such  materials  as  are  necessary  for  repairs, 
and  providing  a  fund  for  repairs,  the  IxHird  has 
no  power  to  practically  recrastruct  a  portion 
of  a  road  by  making  a  cut  In  a  hill  of  about 
six  feet,  and  substantially  changing  the  es- 
tablished grade.— Id, 

[b]  (Sup.  1910) 
Bums'  Ann.  St.  1908,  f  7711,  providing 
that  boards  of  commissioners  may  establish 
highways  and  cause  them  to  be  paved  with 
stone,  gravel,  or  other  road  paving  material, 
did  not  prohibit  the  paving  of  a  country  road 
with  brick.— Strange  v.  Board  of  Com'rs  of 
Grant  County,  91  X.  E.  242,  506. 

Acts  190%  c.  148.  charging  the  cost  of  ex- 
tra improvement  in  towns  or  cities  to  those  cor- 
porations, and  providing  that  the  tnatetials  used 
in  road  constmcHon  outside  of  cities  and  towns 
shall  he  such  as  are  usually  employed  In  tlie 
constmctlon  of  country  roads,  such  as  gravel, 
and  broken  stoue,  and  that  street  paving  mate- 
rials shall  not  be  used  except  in  cities  and 
towns,  amounts  to  a  recognition  of  the  right 
of  prior  unrestricted  use  of  materials,  and  an 
intent  to  restrict  the  right  thereafter. — Id. 

Fob  Casbb  fbou  Other  States, 
See  25  Cent.  Dia.  High.  {  336. 

§  1 1 1.  Work  of  oonstmotlon  or  repair. 

Fob  Cases  from  Other  States, 

See  25  Cent.  Diq.  High.  346-355. 

§112.    Im  conorml. 

[a]  (Sap.  1853) 

A  supervisor,  for  the  purpose  of  keeping 
the  highways  of  his  district  In  order,  might,  un- 
der Rev.  St.  1843,  enter  upon  any  lands  adjoin- 
ing or  near  to  any  highway  in  hia  district,  and 
thereupon  construct  such  ditches,  etc.,  as  might 
be  necessary  for  the  construction,  repair,  etc., 
of  such  highway. — Conwell  v.  Emrie,  4  Ind. 
200. 

[b]  (Sup.  1871) 

To  render  a  county  liable  for  the  improve- 
ment of  a  Btreet.around  a  public  square,  made 
by  order  of  the  board  of  trustees  of  a  town 
duly  authorized  by  statute  (Act  April  27,  1809, 
p.  35,  $  8),  it  is  not  necessary  that  a  petition 
for  anch  improvement  be  filed. — Board  of  Com'rs 
of  Blackford  County  v.  Shrader,  36  Ind.  87. 

tc]    (8np,  1881} 

The  sufficiency  of  the  petition  filed  with 
the  commissioners,  asking  for  the  issuance  of 
bonds  to  aid  the  construction  of  a  gravel  road, 
under  the  provision  of  Act  March  3,  1877,  is 
not  open  to  collateral  attack. — Ricketts  v. 
Spraker,  77  Ind.  371. 

[d]     (Api>.  1893) 

Rev.  St.  1881,  «  5104,  provides  that  the 
board  of  turnpike  directors  may  enter  on  any 
lauds  in  the  county  and  take  gravel  for  the 
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repair  of  the  free  gravel  roads,  and  shall  glTO 
ft  certificate  to  the  owner  of  the  land,  ntatins 
the  Talae  thereof,  together  with  the  amoniLt 
of  damages  to  the  land  by  the  removal  of  the 
gravel ;  and,  if  the  owner  is  not  satisfied  with 
the  Talae  bo  certified  bj  the  board,  he  may  ajh 
peal  to  the  circuit  court.  Sdd,  that  it  is  not 
necessary  that  a  landowner  file  with  the 
board  any  claim  for  the  gravel.— BeU  t.  Pkwvj, 
7  Ind.  App,  19,  33  N.  B.  1011. 

Foa  Cases  fboic  Otheb  States, 

See  26  Oknt.  Dig.  High.  |$  340,  347.  S51- 

355. 

S  118*  —  OoatTAota. 

OonBtniction  of  amendatoi?  or  amended  acta, 

see  Statctes,  |  290. 
Bfandamns  by  contractor  to  compel  acceptance 

of  road,  see  Uandahub,  {  3. 
Mandamus  to  compel  payment  to  contractor, 

see  Manoahus,  { 10& 
Bestraining  breach  <tf  contract,  see  iNJXmc- 

Tloir,  I  S9. 

Subjects  and  titles  of  acts,  see  Statutes,  | 
123. 

[a]    (Svp.  ISSO) 

1  Rev.  St.  1876,  p.  655,  §  4  (Gravel  Road 
Act),  does  not  empower  the  board  of  county  com- 
missioners to  enter  into  a  contract  on  Its  own 
part  in  relation  to  the  road.— Driftwood  Val. 
Turnpike  Co.  v.  Board  of  Com'rs  of  Bartholo- 
mew County,  72  Ind.  226. 

[b3  (Sup.  18S1) 
Act  March  8,  1877,  anthorizes  county  com- 
missioners to  lay  out,  construct,  and  improve 
gravel  roads,  and  requires  them  to  cause  prop- 
er contracts  to  be  made  for  the  performance  of 
the  work,  and  to  appoint  some  suitable  peraon 
*to  superintend  the  work,  and  see  that  it  is  com- 
pleted according  to  contract  Act  March  24, 
1S75,  constitutes  county  commissioners  directors 
of  free  gravel  roads  of  their  respective  counties, 
and  vests  them  with  the  exclusive  management 
and  control  of  such  roads.  Act  March  14, 1877, 
provides  that  "no  \M  for  the  huilding  or  re- 
pairing of  any  •  •  •  county  building  or 
wor^*  shall  be  received  unless  such  bid  be  ac- 
companied by  a  bond  guarantying  the  perform- 
ance of  the  W01&,  etc  Held,  that  the  construc- 
tion of  a  gravel  road  under  order  of  the  county 
commissioners  Is  a  "county  vroA"  for  the  per- 
forming of  which  a  bond  is  authorized.—State 
ex  rel.  Stingley  v.  SolUvan,  74  Ind.  121. 

Until  the  commissioners  of  a  county  have 
acquired  jurisdiction  over  a  gravel  or  other 
similar  road,  and  ordered  either  its  construc- 
tion or  improvement,  they  are  wholly  without 
authority  either  to  let  a  contract  for  work  up- 
on such  a  road,  or  to  take  a  bond  from  the  con- 
tractor for  the  performance  of  the  work. 
Held,  therefore,  in  a  suit  on  snch  bond,  where 
there  was  no  allefcation  that  the  county  com- 
missioners had  ordered  either  the  constructioQ 
or  improvement  of  the  road  in  question,  that 
the  omission  was  fatal.— Id. 


When  the  county  commladonets  lake  d>a^ 
of  the  ctmstroctiMi  or  Improvement  of  a  free 
gravel  road,  sudi  construction  or  improvanent 
becomes  at  once  a  county  work  within  the  mean- 
ing of  Act  March  14,  1877,  requiring  any  <nie 
bidding  for  such  woA  to  offer  a  bond  to  secoTe 
Ito  faithful  performance.— Id. 

[c]    (Sup.  18S3) 

Under  Bev.  St.  1881,  |  6102,  ptoviding 
that  no  person  shall  take  advantage  of  any  er- 
ror, informality,  or  defect  appearing  in  tbe 
record  of  proceedings  for  the  conatrnctlcai  or 
improvement  of  a  highway,  unless  such  party  is 
affected  thereby,  a  contract  for  the  grading  and 
graveling  of  a  free  gravel  road  cannot  be  im- 
peached, for  want  of  the  engineer's  signature 
thereto,  by  one  not  affected  by  tbe  omisrion. — 
Dewey  v.  State  ex  rel.  McCoUom,  91  Ind.  173. 

Coder  Rev.  St.  18S1,  §  5091.  providing  that 
the  board  of  county  commissioners  may  "con- 
struct or  improve  by  straightening,  grading, 
*  *  *  paving,  graveling,  or  macadamiziDg" 
any  state  or  county  road,  such  board  has  tbe 
power  to  contract  for  the  grading  and  graveling 
of  a  free  gravel  road.— Id. 

Rev.  St  1881,  S  4246,  provides  that  no  Ud 
for  any  county  work  shall  be  recdved,  unless 
accompanied  by  a  saflScient  bond  gnarantedas 
faithful  performance  and  execution  of  the  work, 
and  that  the  contractor  vrill  prompdy  pay  all 
debts  Incurred  In  the  prosecution  of  tbe  woik, 
and  by  section  4247,  If  a  contractor  tails  to 
promptly  pay  any  such  debt  then  Is  a  right  of 
action  against  them  and  their  bondsmen.  HM, 
that  such  a  right  of  action  uumot  be  defeated 
by  any  act  done  or  omitted  to  be  done  by  the 
board  of  commissionen  of  the  county,  and  hence, 
in  an  action  on  a  bond  given  by  contractors  for 
the  graveling  of  a  connty  road,  acts  done  or 
omitted  to  be  done  by  the  commissioners  in  re- 
lation to  tbe  contract  were  no  defense.— Id. 

[dl    (Snp.  1884) 
A  superintendent  of  roads  Is  not  authorii- 
ed'to  contract  for  extra  work  on  a  highway  un- 
less he  has  the  money  in  his  bands.— State  ex 
reL  Brooksliire  v.  Suodgrass,  98  Ind.  546. 

[e]  The  provisions  of  Bev.  St  {  ^46^  require 
ing  a  bond  ^ven  by  a  contractor  for  county 
work  to  contain  a  guaranty  that  the  contractor 
shall  pay  all  debts  incurred  in  the  work  for 
labor,  materials,  etc.,  and  not  those  of  section 
5096,  which  merely  requires  in  general  tmns 
that  the  contractor  for  the  construction  of  a 
turnpike  road  shall  give  reas(Hiahle  security 
for  tbe  performance  of  his  contract  govern  a 
bond  given  to  secure  the  performance  of  a  con- 
tract to  construct  a  gravel  road.— (Sup.  18S7) 
Faurote  v.  State  ex  rel.  Gordon,  110  Ind.  463, 
11  N.  E.  472;  (1887)  Faurote  v.  State  ex 
Miles,  111  Ind.  73,  11  N.  £.  476;  a889) 
Fauiote  V.  State  ex  rel.  Black.  119  Ind.  600.  21 
X.  B.  663. 

Tbe  liability  on  a  bond  given  for  the  com- 
pletioQ  of  a  gravel  road,  guarantying  the  faith- 
ful performance  of  tbe  wo^k,  and  that  the  con- 


This  Dicast  la  eompUad  cm  tb»  Kar-Hualiar  Syateiii.  For  ezplanatiMt,  see  puce  UL 

Digitized  by  VjOOglC 


HI0HWAT8,  UL 


tractor  Aould  pay  all  debts  incurred  hj  him  In 
the  proMcntion  thereof  does  not  extend  to 
ddits  incurred      s  sabcontnctor^Id. 

[fi  A  bond  given  by  a  contractor  for  buildiiuc 
a  fiarel  road,  being  required  by  Btatnte,  is  an 
offlcial  bond,  witlUn  the  meaning  of  Rev.  St 
ISSl,  I  1221,  which  makes  the  obligors  on  any 
ofitcial  bond  liable,  notwithstanding  any  de- 
fect of  form  or  snbstance;  and  such  a  bond, 
wbeo  payable  to  the  county  commissioners  in- 
stead of  to  the  state,  as  it  should  be,  and  condi- 
tioned merely  for  the  faithful  performance  of 
the  contract,  will  yet  render  the  obligors  liable 
to  the  full  extent  contemplated  by  section  4240, 
whidi  leqaires  such  bonds  to  be  conditioned  for 
the  faithfui  performance  of  the  work,  and  the 
prompt  payment  of  all  debts  incurred  In  its 
prosecutiMi.— (Sup.  1887)  Faurote  v.  State  ex 
nl  Gordon,  110  Ind.  463,  11  N.  E.  472 ;  <1890) 
Ftarote  v.  State  ex  lel.  Swain,  123  Ind.  6,  23 
N.  E.  Wl. 

\g]  A  complaint,  on  a  bond  given  by  a  con- 
tractor for  building  a  gravel  road,  averred  that 
the  commissioners  being  about  to  authorize 
the  eogioeer  and  superintendent  of  the  work 
to  contract  for  the  construction  of  the  road,  as 
the  statute  provides  that  they  may  do,  with  A. 
ind  B.,  the  principals  in  the  bond,  the  bond 
was  executed,  and  A.  and  B.  constructed  the 
road.  The  bond  annexed  to  the  complaint  re- 
cited that  A.  and  B.  had  been  awarded  the 
contract,  and  had  entered  into  a  written  agree- 
ment for  the  constraction  of  the  road.  Beld, 
that  the  complaint  need  not  in  terms  aver  that 
A  and  B.  entered  into  a  contract  with  a  prop- 
er person  to  constrnct  the  road.— (Sup.  1887) 
Faorote  v.  State  ex  rel.  Gordon,  11  N.  E.  472. 
110  Ind.  463;  (1887)  Same  v.  State  ex  rel. 
Miles,  11  N.  B.  476,  111  Ind.  73;  (1889)  Same 
v.  State  ex  rel.  Black,  21  N.  E.  663,  119  Ind. 
000. 

Di]  (8>v.iaa8) 
In  an  action  against  a  township  by  a 
road  saperintendent  to  recover  sums  advanced 
1)7  him  for  repairing  roads,  an  allegation  In  the 
petition  that  plaintiff  as  superintendent  expend- 
ed the  amount  received  by  him  from  the  coun- 
ty treasurer  on  tiie  highways,  and  accotmted 
for  the  same  in  a  settlement  with  the  county 
board,  the  statute  anthtniziug  sndi  settlement, 
snffidently  accounts  for  such  sums.— Clark 
CivU  Tp.  T.  Brookshire,  114  Ind.  437,  16  N. 
E.  132. 

In  ao  action  against  a  township  by  a  road 
Bnperintendent  to  recover  money  advanced  by 
htm  for  road  improvement,  an  instruction  that, 
it  plaintiff  as  road  snperintendent  contributed 
no  more  than  woald  have  been  necessary  to 
put  a  certain  highway  In  good  ordinary  repair, 
he  could  recover  that  amount,  though  by  the 
contributions  of  landownera  the  improvements 
were  carried  farther  than  was  necessary.  Is 
correct— Id. 

B«v.  St  1881,  i  5069,  provides  that  road 
nperintendents  shall  in  certain  months  first 


pat  all  the  roads  In  thrir  respecttve  towndiips 
in  "good  ordinary  repair."  and  then,  with  anch 
other  means  as  may  be  in  their  bands,  isroceed 
to  do  woA  denominated  "extraordinary,"  and 
by  ditching  and  grading  construct  smooth  roads. 
Held  OoLtr  In  an  action  against  a  township  by 
a  road  superintendent  to  recover  certain  Bams 
advanced  for  constmcting  roads,  a  eompl^t 
alleging  that  the  money  in  his  hands  was  cl- 
pended  in  repairing  and  improving  the  high- 
ways by  ditching,  grading,  graveling,  and  con- 
stmcting culverts,  and  that  such  repairs,  and 
improvements  were  necessary,  is  not  nifflciently 
defective  to  require  a  reversal  of  judgment; 
the  difference  between  the  dasses  of  work  spo- 
ken of  as  "ordinary"  and  "extraordinary"  be- 
ing more  in  degree  than  character^Id. 

[I]  (Sup.  1888) 
In  an  action  by  a  county  on  a  bond  and 
contract  made  pursuant  to  liawa  1877,  1885, 
regarding  the  cimstrnctifm  of  free  graTel  roads, 
providing  that  the  county  diaU  not  be  liable  on 
account  of  the  construction  of  any  snch  road, 
or  for  any  failure  or  omission  to  act  by  the 
county  board  or  engineer,  a  cross  cnqplalnt 
setting  np  damages  for  fallnre  vt  the  engineer 
to  make  proper  estimates  on  work  done,  and 
of  the  county  board  to  allow  defendant  to  com- 
plete the  work,  is  demurrable.— Board  of  Com'rs 
of  Ripley  County  v.  Hill,  115  Ind.  316,  16  N. 
E.  156. 

In  an  action  by  a  county  on  a  bond  given 
to  secure  the  performance  of  a  contract  to  con- 
stnict  a  road,  which  provided  for  payment  to 
defendant  at  the  end  of  every  30  days  for  work 
done,  the  complaint  must  allege  performance, 
or  excuse  for  nonperformance,  on  the  part  of 
plaintiff,  of  such  condition. — Id. 

A  complaint  in  an  action  by  a  county,  on 
a  bond  given  to  secure  the  performance  of  a 
road  building  contract  by  defendant,  stating 
general  performance  on  their  part,  and  aban- 
donment by  defendant,  and  failure  by  him  to 
complete  the  work  within  the  time  and  In  the 
manner  agreed,  is  sufficient  on  general  demur- 
rer, thon^  it  contains  averments  in  regard  to 
damages  accruing  by  reason  of  the  reletting  of 
the  contract  which  are  objectionable  for  nn- 
certainty.— Id. 

[j]  (8np.  1889) 
Where  the  bond  simply  obligates  the  sure- 
ties to  answer  for  the  contractor's  failure  to 
construct  and  complete  certain  sections  of  the 
designated  road  according  to  the  provisions  of 
the  contract  entered  into  with  the  engineer 
and  superintendent  the  sureties  cannot  be  held 
bound  for  debts  due  laborers  and  furnishing 
materials  without  evidence  that  they  agreed  to 
be  BO  bound.— Hart  v.  State  ex  rel.  Rock,  120 
Ind.  83,  21  N.  E.  654,  24  N.  E.  151. 

Rev.  St  1881,  §  5095,  provides  that  the 
county  commissioners  shall  let  the  contract  for 
the  construction  of  a  gravel  road  to  the  lowest 
bidder  who  shall  ^ve  such  reasonaUe  securi- 
ty for  tbe  due  performance  of  his  contract  as 
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the  commisRioDerB  maj  dppm  expedient'.  Held, 
tlint  the  commissioners  may  take  a  bond  which 
does  not  contain  a  condition  for  the  payment 
of  debts  incurred  by  the  contractor,  and  for 
the  payment  of  laborers  and  material  men.— Id. 

[k,  I]   (Sup.  1890) 

In  an  action  on  a  bond  given  by  a  gravel 
road  pontrnclor  under  Rev.  St.  1,S81,  8 
a  complaint  Hliich  Btates  tlint  the  debt  sued  for 
is  for  materials  furnished  by  the  relators  to 
the  defendants  at  their  speoini  instnnce  and 
n-quest,  for  the  constnution  of  such  roads,  suffl- 
eiently  allies  Ihnt  such  matciinls  were  used 
in  the  construction  of  the  road.— Faurote  v. 
State  ex  rel.  Swain,  23  N.  E.  971, 123  Ind.  6. 

[m]     <Su|>.  KS91) 

Tlie  fact  thnt  in  makitis  contracts  for  the 
construction  of  a  jjravcl  roail  the  contract  for 
hnildinf:  crrtain  rctniniii;:  walls  was  let  with- 
out cduipctitivc  l>uls  did  not  invalidate  the 
wliole  assesauient.— Locsuitz  v.  Seelinger,  I'^l 
Ind.  4-22,  ar.  X.  R  1037,  26  N.  E.  SS7. 

lu]    {Sup.  1892) 

The  law  coufera  on  tlie  county  board  the 
power  to  accept  and  settle  for  gravel  roads  eon- 
Btructcd  by  contractors,  and  no  action  will  lie 
on  the  bond  of  such  contractor,  from  whom 
such  a  road  has  been  accepted,  so  long  as  the 
settlement  between  him  and  the  board  remains 
unimpeached.— Linville  v.  State  ex  rel.  Board 
of  Cora'rs  of  Delaware  County,  130  Ind.  210, 
20  N.  R  1129. 

[o]     (Sail.  1892) 

Wlierp  the  commissiouers  of  a  county 
award  a  contract  for  tlie  construction  of  a  grav- 
el road,  the  estimates  of  the  county  engineer 
as  to  the  cost  of  the  work,  though  stipulated 
to  he  such  in  the  contract,  are  not  conclusive, 
but  are  merely  prima  facie  correct.— McCoy  v. 
Able,  131  Ind.  417,  30  N.  K.  r>2S.  31  N.  E.  433. 

Where  a  contract  with  county  commission- 
ers for  the  construction  of  a  road  submits  many 
things  to  the  discretion  and  judgment  of  the  en- 
gineer, and  tlie  property  owners  make  no  objec- 
tion  to  the  work  until  tlie  contract  is  completed, 
it  is  then  too  late  to  object  that  the  engineer 
made  a  mistake  in  accepting  and  estimating  the 
work  done,— Id. 

[pl    tSap.  1892) 

Where  contractors  construct  a  free  gravel 
road  under  a  contract  with  the  board  of  county 
commlssitmers,  and  at  the  request  of  the  board 
and  engineer  perform  extra  services,  the  board 
cannot  resist  an  action  for  the  price  of  such 
services  on  the  ground  that  it  had  no  authority 
to  change  the  contract.— Board  of  Com'rs  of 
Hamilton  County  t.  Newlin,  132  Ind.  27,  31 
X.  E.  4ft5. 

Where  contractors  construct  a  free  gravel 
road  under  a  contract  with  the  board  of  county 
eommiitsionera,  and  the  engineer  accepts  the 
work,  and  estimates  it,  a  general  verdict  for 
plaiatiffB  will  not  be  set  aside  because  of  a 
specific  answer  that  appellees  did  not  construct 


the  road  of  smooth  grade,  and  of  the 
12  feet,  as  required  by  the  contract— I 

[q]    (App.  1892) 

Act  April  8,  lS8r>,  (EUiolt.  Snpp. 
1491,)  provides  for  the  ?ousli*iii*iiim 
gnivel  roads  by  any  county,  and  reqi 
contractor  to  execute  a  bond.  Sectiot 
vides  that  the  superintendent  of  the  v 
bring  suit  on  the  bond  for  any  and  all 
thereof.  HcM,  that  a  subcontractor  o: 
cannot  maintain  an  action  on  such  bo; 
Rer.  St.  1881,  H  4246,  4247,  which  pro 
in  all  county  work  the  contractor  shall 
a  bond  stipulating  to  pay  all  debts  inc 
him  in  its  construction,  and  giving  anj 
a  right  of  action  thereon,  does  not  applj 
case.— State  ex  rel,  Pyles  v.  McCray 
App.  V,r<0,  32  X.  E.  341. 

[r]     (App.  1S93) 

■Since  the  board  of  commisftio 
constructing  free  gravel  roads,  repre 
interests  of  property  owners,  and  do 
as  agents  of  the  county,  pniccedings 
contractor  to  enforce  a  claim  for  exi 
are  not  maintainable  against  them 
representative  capacity.— Little  v.  B 
Com'rs  of  Hamilton  County,  7  Ind.  A 
34  X.  E.  499. 

[a]    fApp.  189G) 

A  bond  given  by  a  contractor  to 
intendent  appointed  by  the  board  of 
sioncrs  under  the  act  of  1880  (Rev.  St. 
GOIl).  for  the  constmcfion  of  a  free  gra 
is  a  bond  to  secure  the  performance  of 
work,  within  Rev.  St  1804,  S  5302,  i 
the  commissioners,  in  letting  any  contrac 
public  work,  to  take  a  bond  conditionet 
payment  of  all  debts,  "includi^g  labor,  i 
f  umiahetl,  and  for  boarding  the  laborers  1 
— I^ne  V.  State  ex  rel.  Taylor,  14  Ii 
573,  43  N.  E.  ^44. 

It  was  not  a  prereciuisite  to  a  s 
superintendent  of  the  constniction  ol 
gravel  road  under  Act  188.'»  (Ilev.  St. 
6870-fi808».  on  a  contractor's  bond  giv 
under,  conditioned  for  the  payment  of  c 
labor  and  material,  that  pnyiiir-nt  of  sui 
should  have  been  demanded,  where  the  i 
completed,  and  the  contractor  received 
contract  price,  and  the  claims  were 
unpaid,  and  certificates  of  indebtedness 
issued  therefor  by  the  contractor,  an 
had  been  drawn  upon  other  parties  for  I 
which  had  been  paid  by  the  holders  t 
borers  and  material  men. — Id. 

A  complaint  in  an  action  by  a 
tendent  of  the  construction  of  a  free  gra 
under  Act  1885  (Rev.  St  1804.  H  GS: 
to  enforce  a  coatractor's  bond  conditi 
the  payment  of  claims  for  labor  and 
furnished,  is  suffldently  specific  as  to  t 
of  unpaid  indebtedness,  where  the  ite 
based  on  orders  and  certificates  of  ind* 
issued  and  signed  by  the  cODtractor.— L 
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It  is  DO  defense  to  an  action  by  the  super- 
intendent of  construction  of  a  free  grsTel  road, 
under  Act  1885  (Rev.  St.  H  687&-0898).  on  n 
bond  given  by  a  contractor,  conditioned  for  the 
payment  of  laborers  and  material  men,  that  the 
certificates  of  indebtedness  issued  by  the  con- 
tractor to  laborers  and  material  men  were  as- 
signed to  third  parties,  since  the  latter  succeeded 
to  all  the  rights  of  the  original  holders. — Id. 

[t]    (App.  1896) 

Sureties  on  a  gravel-road  contractor's  bond, 
taken  nnder  Rer.  St.  ISfK,  1  5502  (Rev. 
St  IS81,  {  4240),  and  binding  the  contractor 
to  pay  promptly  "all  debts  incurred  by  him*' 
ill  the  pnwecntion  of  such  work,  are  not  liable 
for  the  debts  of  subcontractors.  —  Swindle  t. 
State  ex  rel.  Leak,  15  Ind.  App.  413,  44  N.  E. 

[a]     (App.  1900) 

AATiere  the  evidence  showed  that  plaintiff 
worked  on  a  highway  of  defendant  township  for 
13  days  at  an  agreed  price  of  $5  a  day,  and  that 
«odi  services  were  performed  over  a  year  prior 
to  the  commencement  of  suit,  a  judgment  for 
$08.90  was  not  excessive.— Center  Tp.,  Grant 
County,  T.  Davis,  57  N.  E.  283,  24  Ind.  App. 
608. 

A  complaint  in  an  action  against  a  town- 
ship, which  statcU  there  was  a  highway  in  a  cer- 
tain load  district  which  required  repairs,  and 
tiiat  the  township  directed  the  road  supervisor 
to  employ  labor  to  repair  the  same,  and  that 
suc^  SDperrlsor  employed  plaintiff,  who  perform- 
ed certain  services  at  an  agreed  pA^p,  states 
a  cause  of  action.— Id. 

[r]    (App.  1902) 

One  who  contracts  with  a  county  to  con- 
struct free  grave)  roads  for  it,  and  sublets  the 
work  of  constructing  two  of  them.  Is  not  liable 
for  bridges  sold  on  an  independent  contract  to 
his  subcontractor,  nor  Is  the  seller  entitled  to 
a  Hon  OD  the  balance  due  him  for  the  work  for 
tbe  price  thereof,  which  bis  subcontractor  bad 
faiied  to  pay,  there  being  no  statutory  lien  on 
such  fund,  which  is  created  by  Bums'  Rev.  St. 
1001,  $  602S,  to  pay  for  the  construction  of 
such  roads  and  the  cost  of  the  proceedings.— At- 
tica Bridge  &  Machine  Works  t.  Johnson,  64 
.\.  E.  474,  29  Ind.  App.  257. 

[TT]    (.\pp.  1M3) 

^Tiere,  under  a  contract  with  a  township 
for  the  improvement  of  a  public  highway  tiiere- 
ia,  void  by  reason  of  noncompliance  with  Acts 
1899,  p.  150  (Bums'  Rev.  St.  1901.  S§  80S.-)a- 
I^OSol),  establishing  a  township  advisory  board, 
and  fixing  the  duties  and  powers  of  its  members, 
and  the  township  trastee,  but  not  prohibited  by 
statute  or  In  violation  of  public  policy,  plain- 
tifb  in  good  faith  performed  the  labor  and  fur- 
nished the  materials  required  by  the  contract, 
and  the  township  received  the  full  benefit  of  tbe 
vork,  It  was  liable  to  plaintiffs  to  the  extent  of 
tbe  value  of  what  was  received  and  appropriat- 
ed.—Moss  V.  Sugar  Ridge  Tp.  of  Clay  County, 
fi7  N.  E  460. 
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Iw]  (App.  im) 

Acts  1893.  pp.  198.  199.  c.  112,  §S  5.  fl.  as 
amended  by  Acts  1895,  p.  147,  c.  63,  relative  to 
highways,  provide  that  the  county  treasurur 
shall  sell  bonds,  and  that  the  proceeds  shall  be 
kept  as  a  fund  for  tbe  constmction  of  the  par 
ticular  road  for  which  they  are  issued ;  thai 
the  treasurer  shall  pay  tbe  money  to  the  con- 
tractor on  worrant  of  the  auditor,  aa  directed 
by  the  board  of  commissioners,  but  that  the 
commissioners  shall  not  order  payment  in  ex- 
cess of  SO  per  cent,  of  the  engineer's  estimate 
of  tbe  work  done,  until  the  road  shall  have 
been  received  as  completed  by  the  board  of  com- 
misHioners.  Held,  that  the  indebtedness  created 
by  the  construction  of  a  road  under  the  statute 
is  not  that  of  the  county,  but  of  the  persons 
assessed  for  its  constmction.  and  hence,  where 
a  contract  for  tbe  construction  of  a  road  was 
performed  by  tbe  completion  of  the  road,  the 
remedy  available  to  the  contractors  was  not  an 
action  against  the  county,  but  mandamus  to 
compel  the  commissioners  to  bring  about  final 
payment;  Bums'  Ann.  St.  1901,  S  1182,  au- 
thorizing mandamus  to  compel  the  performance 
of  an  act  specially  enjoined  by  law,  or  a  duty 
resulting  from  an  office. — King  v.  Board  of 
Com'rs  of  Martin  County,  72  N.  E.  G16,  34  Ind. 
App.  231. 

[WW]   (App.  1903) 

Where  hi^way  improTement  contractors 
executed  a  bond  conditioned  that  they  would 
promptly  pay  all  debts  incurred  by  them  in 
proaecution  of  the  work,  includilig  labor  and 
materials  and  for  boarding  laborers,  neither  tbe 
contractors  nor  their  sureties  on  such  bond 
were  liable  for  debts  incurred  for  labor  and 
supplies  by  a  subcontractor.— Miller  v.  State 
ex  rel.  Pmther,  74  N.  E.  260,  33  Ind.  App.  370. 

[X]  (Snp.  1906) 

The  giving  of  a  notice  and  receiving  bids 
for  the  construction  of  a  free  gravel  road  is^ 
governed  by  Bums'  Ann.  St.  1*.K>1,  i  6001, 
rather  than  by  section  .'5504<il,  providing  that 
certain  specification  shall  be  filed  with  the 
auditor  and  that  certain  notices  be  given  be- 
fore boards  of  commissioners  shall  let  contracts 
for  tbe  construction  of  any  public  undertaking. 
—State  V.  Dotsey,  167  Ind.  199,  78  N.  £.  843. 

[XI]  (App.  1906) 

Acts  189."i,  p.  43,  c.  21,  §  5,  provides  that  a 
boanl  of  county  commissioners  shall  not  make 
full  payment  upon  a  contract  for  the  construc- 
tion of  a  road  until  the  road  shall  have  been 
received  as  completed.  Held  that,  in  an  action 
by  a  contractor  for  a  public  road  to  recover  a 
balance  due  him,  the  complaint  was  insufficient 
for  failing  to  state  that  the  board  of  commis- 
sioners had  received  the  road.— Board  of  Com*ra 
of  Jackson  County  v.  Branaman,  39  Ind.  App. 
193,  76  N.  E.  1030,  78  N.  E.  366. 

[yl  (SUP.1W) 

A  complaint  against  a  county  on  a  gravel 
road  constmction  contract,  failing  to  allege  the 
acceptance  of  the  road,  was  fatally  defective. — 
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Board  of  Com'rs  of  Jackson  Goaatr  T.  Brana- 
man,  169  Ind.  80,  82  N.  E.  65. 

UDder  Acts  18ft3,  p.  196,  c.  112,  as  amend- 
ed by  Acts  1895,  p.  143,  c.  63,  authoriring  the 
improvement  of  bighways  on  tbe  voters  of  a 
township  demanding  it,  and  providing  that  no 
payment  shall  be  made  by  the  county  commis- 
sioners for  more  than  80  per  cent,  of  the  esti- 
mate of  the  work  done  by  the  contractor,  nor 
shall  the  whole  amount  be  paid  until  the  road 
shall  have  been  received  as  completed  by  tbe 
board,  etc.,  contemplates  that  the  proceedings  to 
construct  a  road  shall  remain  oo  the  docket  of 
the  board  until  the  work  is  completed,  and  that 
the  board  shall  fix  a  time  for  determiaing  the 
question  of  its  completion,  at  which  time  any 
interested  taxpayer  may  appear,  and  a  party 
aggrieved  by  the  decision  of  the  board  may  ap- 
peal to  the  circuit  court- — Id. 

Under  Acts  1803.  p.  190,  o.  112,  as  amend- 
ed by  Acta  1805,  p.  143,  c.  63,  authorizing  the 
paving  of  highways,  and  providing  that  the 
whole  amount  of  the  contract  for  paving  shall 
not  be  paid  until  the  road  shall  have  been  re- 
ceived as  completed  by  the  board  of  county  com- 
missioners, the  board  may  determine  when  work 
has  been  completed,  and  until  it  is  completed 
the  contractor  cannot  demand  that  tbe  road  be 
received  by  the  board,  or  that  he  be  paid  the 
full  price.— Id. 

im  (APP.UOB) 

A  complaint  in  an  action  on  the  bond  of  a 
contractor  who  has  abandoned  his  contract  to 
construct  a  turnpike  need  not  show  tbat  sub- 
stantial damages  have  been  austained,  nominal 
damages  being  sufficient;  and  it  is  not  neces- 
sary to  allege  in  temn  that  tbe  contractor 
wrongfully  abandoned  the  contract,  as  his  aban- 
donment of  the  work  ia  a  violation  of  the  con- 
tract, and  Justification  thereof  is  a  matter  of 
lydefense;  and  it  ia  also  unnecessary  to  allege 
that  the  board  of  commissioners  duly  ordered 
the  worit  constructed,  it  being  unnecessary  to 
set  out  the  steps  leading  up  to  tbe  making  tft 
tbe  Order,  and  Jurisdiction  being  presumed  from 
the  order  made.— Donaldson  t.  State  ex  rel. 
Ripley  County  Com'rs,  90  N.  E.  132. 

In  such  action,  a  cross-complaint  setting 
out  the  contractor's  right  to  abandon  his  con- 
tract on  account  of  failure  of  the  board  of  com- 
missioners and  the  engineer  or  superintendent 
of  the  work  to  properly  discharge  their  duties 
with  reference  to  the  construction  of  the  road, 
BO  that  upon  such  abandonment  the  contractor 
became  entitled  to  full  pay  for  all  work  done 
and  to  damages,  would  not  lie,  since  the  board 
in  letting  the  contract  do  not  act  in  a  corporate 
capacity,  but  only  as  the  agents  of  the  highway 
district,  and  hence  are  not  subject  to  a  civil  ac- 
tion in  reference  thereto,  they  having  no  super- 
vision over  the  performance  of  the  work,  and 
their  only  duty  being  to  provide  funds,  to  deter- 
mine whether  the  road  has  been  completed  ac- 
cording to  the  contract,  and  to  accept  or  reject 
the  work  and  order  or  refuse  payment. — Id. 


The  board  of  commissionem  are  not  i 
sible  for  the  misfeasance  or  nonfeasance 
engineer  and  superintendent,  though  thoi 
cers  are  appointed  by  the  board,  as  th< 
instruments  to  carry  into  effect  the  law  1 
improvement  of  the  state's  highways,  ai 
commissioners  have  no  power  to  requite  U 
tractor  to  construct  a  road  different  froi 
fixed  by  the  contract.— Id. 

Although  the  statute  authorizing  th 
stniction  of  turnpikes  does  not  express 
thorize  tbe  board  to  relet  contracts  for  thi 
on  tbe  failure  of  the  original  lyntractor  I 
form,  the  power  to  relet  is  necessarily  ii 
—Id. 

Tbe  board  having  made  an  estimate 
cost  of  constructing  the  turnpike  befoi 
original  contract  was  let,  the  commission 
reletting  the  contract,  need  not  make  a  nc 
mate,  but  the  second  contract  must  be 
the  ori^nal  estimated  costs.— Id. 

The  measure  of  damages  Kcoverable 
action  on  tbe  first  contractor's  bond  is  tl 
ference  between  the  original  contract  prL 
what  tbe  public  would  be  required  to  i: 
reason  of  the  failure  of  tbe  contractor  t 
form  and  the  letting  of  the  contract  to  ai 
and  such  damages  is  not  dependent  on  tb( 
actually  being  performed  under  the  secon 
tract.— Id. 

A  statute  authorizing  tbe  recovery 
tomey's  fees  in  an  action  on  bonds  gli 
contracts  to  build  gravel  roads  under  t! 
sessment  law  (Bums'  Ann.  St.  1908,  S  770 
not  authorize  attorney's  fees  in  an  action 
bond  of  a  contractor  for  failure  to  build  t 
pike  in  accordance  with  the  contract— Id 

M  (Apv.  1810) 
Under  Acts  1901,  p.  467,  |  13,  pro 
that  the  board  of  county  eommiaslonen 
not  act  on  proof  of  the  completion  of  . 
gravel  road  constructed  under  tbe  act  un 
sworn  statements  of  the  superintenden 
engineer  of  the  road  have  been  filed  wi 
auditor  at  least  10  days  before  the  first  t 
any  regular  term  of  the  board,  and  where 
in  the  10  days  any  taxpayer  files  a  prott 
commissioners  must  set  a  day  for  hear 
protest  of  a  taxpayer  not  offered  to  be  fil< 
til  the  expiration  of  tbe  10  days  Is  propei 
eluded,  and  the  taxpayer  may  not  compl 
the  overruling  by  the  circuit  court  of  his  i 
for  new  trial  after  adjudging  that  the  roi 
been  constructed  according  to  contract.- 
missioners  of  Jackson  County  t.  ZoUmt 
N.  E.  649. 

Where  no  taxpayer  made  complaint  ' 
the  time  and  in  the  manner  specified  bj 
1901,  p.  457,  8  13,  relating  to  objections 
acceptance  of  free  gravel  roads  construct* 
der  the  act,  neither  the  county  nor  tbe  bo 
commissioners,  as  its  representatives,  ma] 
plain  for  the  taxpayers.— Id. 
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[ss]  (Ap».  ino) 

Id  rd  action  on  the  bond  of  a  coatractor 
who  has  abandoDcd  his  contract  to  construct  a 
tompike,  instructions  that,  to  ascertain  the 
amount  of  recovery,  the  jury  should  add  the 
amount  paid  the  contractor  and  the  amount  nec- 
easary  to  complete  the  road,  and  from  the  sum 
thereof  subtract  the  original  contract,  together 
with  an  instruction  that  the  second  contract 
was  in  evidence  only  to  throw  light  on  the  rea- 
sonable cost  ot  completing  the  work,  made  the 
question  of  damages  dei^end,  not  on  the  amount 
of  the  second  contract,  but  on  the  reasonable 
cost  of  completing  the  work,  and  were  correct. 
Uehearing  Donaldson  v.  State  ex  re).  Kipley 
County  Com'rs  (1909)  90  N.  E.  132,  denied.— 
DonaldsoD  t.  State,  91  N.  B.  748. 

Fob  Cases  ntov  Other  States, 

See  25  Cent.  Dig.  High.  M  348-352.  355 ; 
31  Ceht.  Dia.  Contracts,  {  1335. 

1 114.  Daaiaces  from  eoastrnction  ov  n- 

polr. 

Compensatioa  under  law  of  eminent  domain, 
see  e:uinent  Domain. 

Jurisdiction  of  Justices  of  the  peace  In  proceed- 
ings to  assess  damages,  where  title  to  real 
property  is  involved,  see  Justices  of  the 
Peace,  |  36. 

Right  to  trial  by  jury  in  proceedings  to  assess 
damages,  see  JUBT,  S  19. 

Ei^t  to  trial  by  jury  in  proceedings  to  assess 
damages,  denial  or  infringement  of  right,  see 
JCBT,  {  35. 

Fob  Cases  fbov  Otbeb  i^tateb, 

8eb  25  Cent.  Dig.  High.  K  358-373 ;  18 
Cent.  Dig.  Em.  Dom.  H  164,  172,  ISO- 
183,  188-204.  222,  224,  225,  248,  20G- 
270.  274.  316,  821.  S87. 

See,  also  30  Cyc.  pp.  1380^  ISSl. 

i  116.  — •  Im  mineral. 

[al  (8«*.1SS9) 
1  Bev.  St  p.  462,  |  16,  making  It  the 
duty  of  certain  officers  to  report  within  10 
days  the  damages  caused  in  the  constructioD 
or  repair  of  highways,  and  providing  that 
payment  of  soch  damages  shall  then  l>e  made, 
is  not  nnconstitational  as  failing  to  afford  a 
reasonably  conrenient  oi^rtunity  to  the  pro- 
priety to  obtain  compensation  for  the  injury 
sustained  in  taking  his  property.— Dronberger 
V.  Reed,  11  Ind.  420. 

[b]  (S«».1864) 

When  land  is  alleged  to  be  Injured  by  the 
location  and  opening  of  a  highway  through  it, 
the  measare  of  damages  will  be  the  difference 
between  Its  market  value  at  the  time  with  the 
highway  and  its  market  value  without  the  high- 
way.—Sidener  T.  Etaez,  22  Ind.  rWl. 

[e]   (Svp.  1878) 
Where,  in  proceedings  to  establish  a  high- 
way, a  jnry,  on  appeal  to  the  circnit  court,  finds 
to  favor  of  a  remonstrant,  and  that  he  would  be 
damaged  by  the  opening  of  the  road  in  a  speci- 


fied sum,  the  county  hoard,  on  the  case  being 
remitted  to  the  commissioners  to  carry  out  the 
findings  of  the  jury,  may,  in  their  discretion, 
order  the  damages  to  be  paid  out  ot  the  county 
treasury.— Board  of  Com'rs  of  Grant  County  t. 
SmaU,  61  Ind.  318. 

[d]  (Sup.  1884} 

A  remonstrance  for  damages  dismissed  can- 
not be  refiled  by  a  remonstratOT  on  an  appeal 
in  whidi  he  does  not  join. — Denny  t.  Bush,  96 

Ind.  315. 

On  appeal  to  the  drcuit  court  by  remon- 
strants for  road  damages,  it  is  no  objection 
that  some  of  the  petitioners  signed  the  petition 
for  the  road.  Induced  by  the  promise  of  other 
petitioners  to  build  a  fence  which  woald  be  ren- 
dered necessary  by  the  opening  of  the  road.— Id. 

[e]  (Bop.  1888) 

Under  Act  March  3,  1877,  and  Act  July. 
1885.  a  corporate  county  shall  not  be  subjected 
to,  nor  incur,  any  debt,  liability,  or  damages  by 
reason  or  on  account  of  the  construction  of  any 
free  gravel  road,  or  by  reason  of  any  act  done, 
or  for  any  failure  or  omission  to  act  by  the 
county  board  or  by  the  engineer  or  snperinteud- 
ent  in  charge  of  the  construction  of  the  road. — 
Board  of  Com'rs  of  Ripley  County  v.  Hill,  16 
N.  E.  156,  115  Ind.  316. 

It]     (App.  1905) 

It  Is  improper,  in  an  instruction  on  the 
question  of  damage  to  lands  on  account  of  a 
proposed  highway,  to  include  therein  facts  going 
to  its  public  utility.— Pichon  v.  Martin,  73  N. 
B.  1009,  85  Ind.  App.  167. 

[g]   (Sap.  1909) 

One  filing  a  remonstrance  to  the  establish- 
ment of  a  highway  as  authorized  by  Burns' 
Ann.  St.  1908.  S  7653,  cannot  recover  for  inter- 
ference with  drains,  where  damage  from  that 
cause  was  not  allpRed  in  the  remonstrance.— 
Sterling  v.  Frick,  171  Ind.  710,  86  N.  E.  65,  87 
N.  E.  237. 

Fob  Cases  fbom  Othkb  States, 

Ske  23  Cest.  Dio.  High.  $S  358-370,  372. 
373;  18  Cent.  Dio.  Em.  Dom.  S§  164, 
172.  180-18.J.  188-204.  222,  224,  225, 
248,  260-270.  274,  316.  321. 

Sec,  also,  30  Cyc.  pp.  1380,  1381. 

S117.  Liabilities  for  expenses  or  d«m« 
ases. 

For  Cases  fbou  Other  States. 

See  25  Cent.  Dio.  High.  §S  346-357,  362; 
18  Cent.  Dig.  Em.  Dom.  i  321. 

{118.    In  ceneral. 

[a]  (Sup.  ISSS) 

Petitioners  for  the  establishment  of  a  high- 
way may  pay  the  damages  assessed  and  such 
payment  is  neither  improper  nor  legally  wrong. 
—Wilkinson  r.  Bixler,  88  Ind.  574. 

[b]  (Sup.  1887) 

A  county  is  not  liable  for  the  cost  of  a 
free  gravel  road  beyond  the  original  estimate 
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of  such  cost  by  reason  of  the  fact  that,  when 
constructed,  the  road  becomes  public— Roard  of 
Com'rR  of  Montgomery  County  v.  Fuilen,  12  N. 
E.  298,  13  N.  K.  r»74.  Ill  Ind.  410. 

[c]  (App.  1893) 

The  statute  conferring  on  the  county  com- 
missioners the  power  to  construct  free  gravel 
rojuls  does  not  require  that  the  entire  cost  Rhnll 
be  collected  from  the  pro|)erty  owners,  and  it 
cannot  be  inferred  that  it  was  intended  that  in 
any  event,  or  under  any  circumstances,  should 
the  cost  of  the  imiirovcment  or  any  part  of  it  be 
piiid  out  of  the  county  funds.— Little  v.  Board 
of  Com'rs  of  Ilarailton  Oouuty,  34  N.  E.  41(9,  7 
Ind.  App.  ]  IS. 

[d]  (8«p.  190T) 

Thr  indebtedness  created  by  the  construc- 
tion of  roads,  as  authorized  by  Acts  1893,  p. 
19(1,  c.  112,  as  amended  by  Acts  1885,  p.  143,  c. 
tkt.  proridiuf;  for  the  pavtog  of  roadR,  is  not  a 
liability  against  the  county  nor  against  the 
township  which  may  constitute  the  taxing  dis- 
trict, but  is  the  indebtedness  of  the  persons 
whosn  property,  under  the  law,  is  liable  to  be 
assessed  to  defray  the  cost.— Board  of  Com'rs 
of  Jackson  County  t.  Branaman,  IGO  lod.  80. 
82  X.  K.  C5. 

[e]  (Ai>p.  iD(i«) 

A  petitioner  for  a  highway  improvement, 
under  Acts  ItKK),  p.  521,  c.  1C7,  relating  to  high- 
ways, has  no  authority  to  employ  an  attorney 
to  give  advice  to  the  board  of  commi»Hioncrs, 
after  the  matter  has  been  presented  to  it,  and 
charge  the  expenses  to  the  construction  fund. — 
Overmeyer  v.  Board  of  Com'rs  of  Cass  Coun- 
ty, 43  Ind.  App.  403,  80  N.  E.  77. 

The  words  "all  expenses  incurred."  in  Acts 
1005,  p.  .557,  c.  1G7,  $  76,  authorizinj;  the  iKWni 
of  commissioners  to  issue  bonds  for  the  con- 
stniction  of  a  highway  improvement  to  an 
amount  not  exceeding  the  contract  price,  and 
"all  expenses  incurred"  and  damages  allowed 
prior  to  the  letting  of  the  contract  mean  the  ex- 
penses inc\irred  in  the  performance  of  the  worlt 
required  by  .tlie  act;  and,  though  a  i>etition 
must  be  filed  to  obtain  an  improvement,  a  peti- 
tioner employing  an  attorney  to  draw  the  )>«ti- 
tion  cannot  charge  his  fees  to  the  construction 
fund.— Id. 

One  seeking  to  recover  a  claim  against  a 
pnblic  fund  must  show  a  statute  authorizing  the 
recovery.— Id. 

Fob  Cares  fhom  Other  States. 

»EE  25  Cent.  Dia.  Iligb.  ||  346,  8S5,  3S0. 
302.  380. 

S  IIB.  —  ApportloBHicnt. 

Proceedings  for  assessment,  see  post,  SS  13S, 
144. 

[a]    (Sup.  1«T3} 
By  Act  March  6,  1805  (Davis'  Rev.  St. 
Supp.  1870,  p.  534),  the  aggregate  cost  of  a 
proposed  gravel  road  is  to  be  apportioned  among 
the  owners  of  real  estate  within  certain  pre- 


scribed limits,  according  to  the  value 
real  estate  as  assessed  on  the  bookii 
auditor.  The  line  of  a  proposed  grai 
was  projected  in  three  counties,  and 
mated  cost  was  reported  to  the  au^ 
each  county,  and  tlie  tax  was  apporti 
the  auditor  of  one  without  anything 
what  the  lands  liable  to  assessment  in  t 
two  counties  were  appraised  at,  or  wl 
would  produce.  Held,  that  the  apport 
was  not  made  on  a  proper  basis,  and 
legal.— Sim  v.  Hurst,  44  Ind.  579. 

[b]    (Snp.  1908) 

Where  a  highway  is  built  on  an 
county  line,  the  cost  thereof  is  chai^t 
equal  parts  to  eacli  county.— Cooper  ' 
mon,  170  Ind.  133.  83  N.  E.  704. 

[c1  (Sup.  1910) 
The  hoard  of  commissioners  in  raie 
may  construct,  so  far  as  the  matter  is 
h^gislative  concern,  gravel  roads  on  conn 
and  the  adjoining  township  may  be  req 
contribute  ratably  on  the  ground  that 
state  matter  which  is  by  statute  comm 
boards  of  commissioners  as  the  state's 
mentalities.— Cummins  v.  Fence,  ftl  N, 

For  Cases  fhom  Other  States. 

See  25  Cent.  Diq.  High.  {{  357.  31 
400. 

i  120.  Dralnace. 

[a]  (S«p.  1853) 

A  road  supervisor  was  sued  for  co: 
ing  a  culvert,  in  such  a  manner  as  to 
water  from  a  hillside  into  and  upon  pi 
lanyard,  to  bis  injury,  etc.  Plaintiff  pro 
construction  of  the  culvert  in  the  mat 
leged.  etc.  Held,  that  in  onler  to  relie 
self  from  liability,  under  Itev.  St.  1843, 
ant  was  bound  to  show  that  the  culv< 
necessary  for  the  constniction  or  reitaii 
highway,  and  was  constructed  at  the 
place.— Conwell  v.  Emrie,  4  Ind.  200. 

[b]  (Sup.  18T6) 

The  remedy  of  a  landowner  for 
caused  by  a  dam  constructed  as  incident 
repairs  of  a  highway  is  by  an  appllcat 
an  assessment  of  damages,  if  the  supcrv 
constnicting  the  dam,  acted  honestly, 
acted  negligently  or  comiptly,  an  action 
him  personally  may  be  maintainable.—^ 
V.  Burrell,  55  Ind.  43S. 

[c]  (Sup.  18S3) 

Act  April  8,  1881,  S  9  (Itev.  St. 
4281).  relating  to  drainage,  provides  thai 
any  drainage  will  benefit  any  public  higl 
township  trustee  of  the  township  in  wh 
same  is  may,  as  such,  apply  for  draii 
provided  in  the  act,  etc.  Act  April  li 
(Itev.  St.  1881,  i§  5004,  5090),  created 
fice  of  superintendent  of  roads  in  eac 
township,  and  gave  the  entire  charge  ai 
trol  of  alt  highways  and  bridges  in  end 
ship  to  such  superintendent,  who  should 
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tbe  nme  to  be  kept  in  as  good  r^ir  as  the 
prudent  use  of  the  means  in  his  hands  will  pez- 
nit."  Had,  that  section  4281,  if  enforceable  at 
all.  Is  oifoxeeable  only  hj  the  superintendent  of 
loads  provided  for  by  the  latter  act,  and  not  bj 
tbe  township  trustee. — Jones  v.  Dunn,  90 
Ind.  7& 

[41    (Sap.  1SS9) 

Acts  1SS1,  S  10,  aathorizes  the  road  sti- 
pern!^>r  to  enter  on  land  adjoining  a  highway, 
sod  obtain  material  or  construct  such  ditches 
as  may  be  necessary  for  tbe  repair  or  preserva- 
tion of  such  highway,  and,  with  two  disinterest- 
ed persons,  he  shall  pfoceed  to  asness  tbe  dam- 
ages to  tbe  owner  of  the  lands,  and  report  tbem 
to  the  trustee,  who  shall  pay  the  amount  as- 
sessed. No  person's  land  shall  be  entered  when 
material  can  be  found  or  when  drainage  can  be 
made  on  the  roadn-ay.  at  a  cost  less  than  on 
private  hwds.  No  land  shsll  be  entered  before 
demand  on  the  owner.  Upon  his  assent,  he  may 
point  out  the  location,  and,  if  accessible,  it 
shall  be  taken;  and,  upon  hts  refnsal,  the  sn- 
perrisor  shall  notify  him  of  bis  intent  to  enter, 
and  point  out  "the  land  to  he  occupied  or  ma- 
terial to  be  taken.**  The  owner  shall  also  have 
notice  of  the  time  of  tbe  assesnnent  of  dam- 
ages, and  a  right  to  be  heard,  with  the  right 
of  appeal  from  the  assessment  only.  Held,  that 
the  act  does  not  confer  upon  the  supervisor  an- 
limiled  power  to  enter  on  private  lands  and 
eonstmct  ditches. — Cauble  v.  Hultz,  118  Ind. 
18,  20  N.  E.  515. 

Where  it  appears  that  n  ditch  may  be  con- 
structed in  tbe  highway,  or  that  the  landowner 
has  selected  a  suitable  location  for  the  ditch  on 
his  land,  the  Bupervinor  acts  without  authority 
in  entering  upon  other  land,  and  a  complaint  for 
an  injunction  by  the  landowner,  showing  these 
facts,  and  that  irreparable  injury  will  result  if 
the  ditch  is  so  constructed  by  tbe  8uper\'i8or, 
is  good  on  demurrer.—Id. 

Acts  1SS3,  p.  66,  S  16,  relating  to  the  au- 
thority of  tbe  supervisor  to  euter  upon  land 
adjoining  any  highway  and  construct  drains, 
*mly  antborizes  the  location  of  a  ditch  on  pri- 
vate lands  when  there  cannot  be  suitable  drain- 
age made  in  the  roadway  at  the  same  expense 
(hat  would  follow  in  making  it  upon  such  pri- 
vate lands.— Id. 

Where  the  supervisor  cannot  provide  suit- 
able drainage  in  tbe  roadSvay,  tbe  landowner 
has  a  right  to  select  the  location  for  the  drain, 
and,  if  the  selection  la  accessible  and  suitable, 
it  is  the  duty  of  the  supervisor  to  adopt  it,  but, 
if  the  landowner  fails  to  point  out  the  location 
or  if  the  selection  be  makes  is  not  accessible 
or  suitable,  the  supervisor  may  make  tbe  loca- 
tion.—Id. 

If  any  question  is  made  as  to  whether 
proper  drainage  can  be  made  in  a  highway,  or 
where  the  landowner  has  made  a  selection,  as  to 
\u  being  a  suitable  one,  the  landowner  has  a 
right  to  have  the  question  tested  in  a  judicial 
proceeding,  and,  if  irreparable  injury  will  fol- 


low tf  tbe  ditch  or  drain  Is  conatru<>ted  as  in- 
sisted upon  by  the  supervisor,  an  action  for  in- 
junction is  the  proper  action.— Id. 

(«]     (Svp.  1S92) 

A  township  cnnnot  collect,  in  artiScIal 
ditches  along  tbe  sides  of  a  road,  surface  water 
which  naturally  flows  away  from  tbe  road,  and 
by  a  culvert  conduct  it  all  onto  one  side  of  the 
road,  thereby  causing  it  to  be  thrown  on  tbe 
land  of  a  property  owner  on  that  side, — Patoka 
Tp.  V.  Hopkins,  131  Ind.  142,  30  N.  B.  806, 
31  Am.  St  Rep.  417. 

A  court  cannot  by  Injunction  direct  how  or 
when  drains  shall  be  constructed  by  highway  of- 
ficers; control  of  such  matters  being  committed 
to  the  oflteers,  and  not  to  the  courts.— Id. 

Where  a  township  causes  water  to  collect 
along  a  public  highway,  and  causes  it  to  flow 
over  the  adjoining  lands  of  an  individual,  the 
officers  of  the  county  may  be  enjoined  to  pre- 
vent the  flowage.— Id. 

m  (APP.190S) 
Where  there  was  a  depression  In  a  highway 
dividing  land  owned  by  plaintiff  and  defendant 
on  the  line  of  a  covered  public  tile  drain,  so 
that  surface  water  not  carried  off  by  the  drain 
flowed  from  plaintiff'B  land  over  the  highway 
onto  the  adjoining  land,  the  act  of  the  road  su- 
pervisor  In  raising  the  surfoce  of  the  highway 
at  that  point  for  about  five  inches  was  a  proper 
repair  thereof,  and  not  actionable,  though  It 
turned  bat^  surface  water  onto  plaintHTs  land. 
—Hart  V.  SIgman,  69  N.  R  262,  32  Ind.  App. 
227. 

Fob  Cases  fbom  Other  States. 

Seb  25  Cbxt.  Dio.  Hi|^.  S|  374-378;  3ti 
Cent.  Dig.  Mun.  Ck>rp.  |  178S. 

IV,  TAXES.  ASSESSMENTS.  AHD 
WORK  ON  HIOHWATS. 

Rights  of  bondholders  to  enforce  account  of 
assessments,  see  Account,  |  9. 

Statutes  Invalid  as  depriving  of  property  with- 
out due  process  of  law,  see  Constitutional 
Law,  §  291. 

i  121.  Power  of  taxation  and  asaessmemt 
in  ceneraL 

Creation  of  taxing  districts,  sec  post,  |  l.'i6. 

[a]  (Sav.  1897) 

Acts  189.%  p.  109,  S  6,  as  amended  by  Acts 
1805,  p.  146,  providing  that  to  raise  money  to 
pay  bonds  for  free  gravel  roads  the  county  com- 
missioners shall  levy  a  apedal  valuation  tax  on 
tbe  property  of  tbe  townships  through  which 
the  roads  extend,  Is  wlthlo  tbe  legislative  power 
to  assess  the  cost  of  local  Improvements  ac- 
cording to  beneflta.— 'Board  of  Coro'rs  of  Monroe 
County  V.  Harrell,  46  N.  E.  124,  147  Ind.  500. 

[b]  (Sop.  1910) 

In  matters  of  taxation  for  tbe  improve- 
ment of  public  highways,  the  power  of  the  Leg- 
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islature  is  UDUmlted,  except  u  reBtricted  hj  the 
ConstitutiOD.— Smith  v.  Board  of  Com'n  of 
Hamilton  County,  90  N.  B.  881;  Moore  t.  Bible, 
Id.  892;  Htitton  v.  Boze,  Id.  893. 

[c]  (Sup.  1910) 

It  is  within  the  legislative  power  to  deter- 
mine the  kinds  and  character,  as  well  as  the 
situs  and  location,  of  property  that  shall  be 
aubject  to  assessment  for  local  highway  improve- 
ments—Harmon V.  Gephart,  90  N.  E.  890; 
Moore  v.  Bible,  Id.  892;  Button  v.  Boze,  Id.  893. 

Fob  Cases  fbom  Otueb  States, 
See  25  Cest.  Dig.  High.  §  379. 

1 122.  ConatitntloKal  and  itatntory  pra- 
Tisloiu. 

Decisions  as  to  validity  and  construction  as 

authority  in  same  or  co-ordinate  court,  see 

COUBTS,  I  00. 
Equality  and  uniformity  of  taxation  therefor, 

see  Taxation,  g  40. 
Local  and  special  laws,  see  Statotes,  f  95. 
Subjects  and  titles  of  acts,  see  Statutes,  S 

125. 

[a]  (Sup.  19,72) 
The  fact  that  a  gravel  road  had  been  com- 
pleted, except  one-fourth  of  a  mile,  prior  to  act 
May  14.  18G9  (Acts  18fi9  [Sp.  Sess.]  p.  73),  ia 
not  a  sufficient  reason  for  enjoining  the  collec- 
tion of  an  assessment  to  complete  the  same. 
That  act,  as  well  as  the  act  on  the  same  sub- 
ject approved  March  11,  1SG7,  was  intended  for 
the  relief  of  roads  which  had  been  partly  con- 
structed before  its  passage,  as  well  as  for  those 
which  should  be  wholly  constructed  after  its 
paaeage.— Fall  Creek  &  W,  Tp.  Gravel  Road 
Co.  t.  Wallace,  39  Ind.  435. 

[b]   (Bap.  1881) 

Act  March  3,  1877,  authorizing  the  levying 
of  special  assessments  for  the  constmction  of 
free  gravel  roads,  is  constitutional  and  valid.— 
Ricketts  v.  Spraker,  77  Ind.  371. 

[0]     (Sup.  1901) 

Burns*  Rev.  St.  1894.  SS  6024-6034.  as 
amended  by  Bums'  Supp.  1897,  §S  6924,  6925, 
6928,  provide  that  the  county  commissioners,  on 
petition  of  50  freeholders  of  a  township,  may 
submit  the  question  of  improving  and  macadam- 
izing highways  designated  in  the  petition  to  the 
voters  of  the  township,  and  authorizes  the  is- 
suance of  bonds  to  pay  for  the  improvement, 
and  levy  special  taxes  on  the  assessed  valua- 
tion of  the  property  of  the  township  to  dis- 
charge the  bondEk  Held,  that  the  act  was  not 
unconstitutional  as  an  improper  and  unjust  ex- 
exercise  of  the  taxing  power,  since  a  tax  for  such 
an  improvement  is  for  a  governmental  pur- 
pose, and  may  be  levied  on  all  the  property  in 
the  taxing  district— Lowe  v.  Board  of  Com'rs 
of  White  County,  59  N.  EL  466,  156  Ind.  163. 

[d]  (Sap.  1903) 

Act  March  11,  1889  (Acts  1889,  p.  433,  c. 
234;  Bums'  Rev.  St.  1901,  §  6792  et  seq.),  pro- 
vides for  the  construction  and  improvement  of 


county  line  hishways,  and  for  iii  li 
special  assessments  against  real  esta 
on  special  benefits,  in  districta  comp 
all  the  real  estate  within  a  certain  di 
the  improvement.  Act  March  6,  IS 
1899,  p.  408,  c.  206  (Bums'  Rev.  Si 
6914  et  seq.),  relates  to  the  same  sab 
ter,  is  affirmative  in  its  terms,  and  prt 
the  submission  of  the  proposition  as  t 
way  to  a  vote  of  the  townships,  and 
plates  the  levying  of  a  special  tax  in  si 
ships.  Many  of  the  provisions  of  tl 
act  are  in  the  same  language  as  thi 
The  second  act  contains  no  repealin 
Held  to  create  two  methods  of  im[ 
highway,  and  that  the  subsequent  act 
repeal  the  former, — Seftoa  v.  Board  c 
of  Howard  County,  66  N.  EL  891,  160 

[e]     (Sap.  1908) 

Act  March  7,  1905  (Acts  1905, 
496,  c.  164;  Bums'  Ann.  St.  Supp. 
6816-6822),  provides  for  the  improvemt 
improved  highways  on  county  lines  n 
ceed  three  miles  in  length,  to  be  paid 
tax  on  all  the  property,  both  real  and 
in  the  taxing  district;  while  Act  ] 
1905  (Acts  1905,.  pp.  549,  550,  c  164), 
in  section  60  for  the  improvement  c 
line  highways  without  regard  to  leng 
paid  for  by  assessment  of  benefits  to 
within  a  taxing  district  of  two  miles 
side  of  such  highway.  Beld,  that 
created  two  different  systems  for  the 
ment  of  county  line  highways,  and  tha 
of  March  7th  was  not  repealed  by  tl 
March  8th.— State  ex  reL  Board  of  C 
Hendricks  County  v.  Board  of  Com'rs 
ion  County,  170  Ind.  505.  85  N.  B.  51 

FoK  Cases  fboh  Otheb  States, 
See  25  Cbkt.  Dio.  High.  §8  380. 3! 

g  123.  Highway  taz«s. 

Exemption   from  taxation  for  Ughi 
Taxation,  $  211. 

Fob  Cases  fboh  Otheb  States, 
See  25  Cent.  Dig.  High.  H  881 

8  124.  •—  Purposes  and  crowsda 

eraL 

[a]    (Svp.  IMS) 

A  uniform  tax  'upon  all  property, 
personal,  in  a  taxing  district,  accordi 
appraised  value,  for  taxation  for  the 
tion  and  repair  of  public  highways, 
governmental  purpose,  the  same  as  a  td 
port  the  public  schools;  and  the  rei 
such  taxation,  if  unwise,  unjust,  or  o] 
must  be  sought  from  the  legislative,  an 
judicial,  department. — State  ex  rel.  1 
Com'rs  of  Hendricks  County  v.  I 
Com'rs  of  Marion  County,  170  Ind.  Si 
E.  513.  . 

Fob  Cases  from  Otheb.  States, 
See  25  Cent.  Dig.  High,  f  381. 
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§  132 


—  VsraoM  mmA  proper^  liable. 

9«p.  1S73) 

e  words  "real  estate,"  as  used  in  the 
tion  of  Act  March  8,  1865  (DavU'  Rev. 
p.  1870,  p.  634),  which  requlrea  the  au- 
fiz  the  amount  of  each  man's  tax  ac- 
to  the  valae  of  his  real  estate  within 
cribed  limits,  comprehend  improTements, 
as  land  without  improrementt.— Sim  t. 
a  Ind.  579. 

8np.  1896) 

i  power  given  by  Act  March  24,  1879, 
all  property  within  a  county— as  well 
cities  as  without  them— for  repair  of 
■npikes  of  the  county,  is  not  affected  by 
•Ddment  of  Act  March  14,  1867,  by  Act 
6.  1891:  tbe  language  of  Act  1867,  i 
larlng  that  no  property  within  the  city 

■  taxed  for  the  purpose  of  repairing  any 
bridge  without  tbe  limits  of  the  city, 

t  changed  by  the  amendatory  set,  and 
erence  only  to  exemption  of  city  prop- 
am  the  ordinary  road  tax.— Byram  v. 
jf  Com'ra  of  Marion  County,  145  Ind. 
N.  £.  357,  33  L.  R.  A.  476. 

LSE8  FBOU  OTBrB  STATES, 

25  Cent.  Dio.  High.  1  383. 
  Itevy  Mid  aMeument. 

;Sap.  18S6) 

proceedings  by  mandamus  to  compel  a 
p  trustee  to  levy  a  tax  to  pay  the  dam- 
carded  by  the  circuit  court  on  account 
;M>nBtruction  of  s  township  road,  it  was 
at  it  was  the  duty  of  the  trustee,  with 
:urrence  ot  the  county  board,  to  levy  the 
i  that  there  was  no  money  in  tbe  town- 
sasury  was  no  answer  to  the  applica- 

■  the  mandamOB.— Huntington  T.  Smith, 
48«. 

LSES  FROM  Other  States, 
2S  Cent.  Dio.  High.  S  384. 

—  Pftyamtf  eollootiamf  sad  mi-> 
fonemamt. 

lap.  1M8) 

e  road  Ia«  of  1822  provided  that  the 
a  nonresident  was  subject  to  a  certain 
X  which  was  to  be  collected  as  other 
ere  collected.  The  law  Of  1822  was  re- 
by  tbe  act  of  1824,  which  took  effect 
I  passage,  saving,  howeVer,  any  act  done 
ily  to  the  taking  effect  ot  the  act  of 
Held,  that  the  saving  clause  did  not  au- 
the  sale  of  property  for  taxes,  under 
'  of  1822.— McQuilkin  t.  Doe  ex  dem. 
d.  8  Blackf.  581. 

land  could  not  be  sold  in  November, 
r  nonpayment  of  a  road  tax  assessed  un- 
road  law  of  1822;  that  law  not  being  In 

the  time  of  the  sale.— Id. 

lSes  raoic  Other  Stateb, 
25  Cbiit.  Dza.  High.  |  385. 


1 1S9.         HemedleR  for  •rroneoni  iaxa- 
tioB. 

Filing  written  inatruments  with  pleading,  in 
action  to  enjoin  enforcement,  see  Puadikg, 
{  311. 

[a]  (Snp.  1868) 

A  taxpayer  who,  on  being  tendered  by  tbe 
supervisor  a  receipt  for  his  road  tax,  refuses  it, 
will  not  afterwards  he  heard  to  complain  of  the 
mode  of  computation.— Bibble  T.  Mathis,  29 
Ind.  434. 

[b]  (S«p.  190!) 

Tbe  circuit  court  on  appeal  from  an  or* 
der  of  county  commissioners  levying  assessments 
for  construction  of  free  gravel  roads  can  only 
take  cognizance  of  such  questions  as  were  prop- 
erly presented  before  tbe  commissioners,  except 
BO  far  as  the  issues  there  formed  may  be  varied 
by  such  amendments  as  are  permissible  under 
the  rules  of  practice.— Smyth  v.  State  ex  rel. 
Braun,  62  N.  B.  449,  158  Ind.  8S2. 

For  Cases  fbou  Other  States, 

See  29  Cent.  Dig.  High.  $|  357,  360. 

i  130.    Diapoaltion  of  prooeeds. 

[a]    (App.  1902) 

A  resident  taxpayer  has  such  an  interest 
in  funds  for  the  construction  of  a  road,  to 
which  funds  his  assessment  has  contributed,  as 
to  give  him  a  right  to  prevent  their  wrongful 
application.- Miller  v.  Bowers,  65  N.  E.  559,  30 
Ind.  App.  116. 

For  Cases  from  Other  States, 
See  25  Cent.  Dig.  High.  S  387. 

S  131.  Iiooal    auaHments    and  special 
tajtes. 

Lews  relating  to  as  grant  of  special  privileges 
and  immunities,  see  Constitutional  Law, 

I  205. 

For  Cases  from  Otber  States, 

See  25  Cent.  Dig.  High.  H  388-404. 

I  138.  ^—  ParposM  im  cenaraL 

[a]  (S«P.1S1) 

The  sale  of  bonds  Issned  for  the  bnilding 
of  a  gravel  road,  at  less  than  par,  in  viola- 
tion of  the  statute,  Aeld  not  to  vitiate  tbe  as- 
sessment  of  taxes  on  the  lands  benefited;  the 
sale  being  simply  malfeasance  of  the  commia- 
sloners.- Ricketts  v.  Spraker,  77  Ind.  371. 

[b]  (9vp.  ISM) 

The  expense  of  livery  hire,  of  prospecting 
for  gravel,  of  publishing  notices,  and  of  making 
tax  duplicfltes  in  a  proceeding  for  a  gravel  road 
are  items  not  chargeable  to  the  gravel  road 
fund.— Manor  v.  Board  of  Com'rs  of  Jay  Coun- 
ty, 34  N.  B.  959,  36  N.  a  1101,  137  Ind.  307. 

For  Cacts  frou  Other  States. 
See  26  Cent.  Dig.  High.  |  38a 
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9  13S.  ^—  Anonnt  of  aMMMmnit. 

[a]  (8np.  1SS9) 

Whore  the  county  commissioners  transcend 
their  authority  in  incurring  expenses  for  the 
construction  of  a  free  gravel  road,  they  cannot 
comiiel  the  landowners  to  pay  the  additioniil 
expense  incurred,  hut  the  county  must  bear  it. 
or  else  compel  the  commissioners  wlm  violnted 
their  duty  to  account.  At  all  events,  only  the 
lefritiiuate  expense  of  constructing  the  road  can 
be  assessed  nKuiust  the  landowners.— Board  of 
Com'rs  of  Monl;:oniery  County  v.  Fallen,  'M  N. 
E.  771,  lis  Ind.  158. 

[b]  (Sop.  im) 

I'roccf dings  of  a  board  of  commissioners 
of  hisbwiiys.  assnssing  a  specin!  tax,  were  not 
void  because,  in  estiniating  costs  for  the  pur- 
poses of  asM'ssment.  they  erroneously  inchidcd 
costs  for  bridges  amouutins  to  mure  thnu  $75, 
as  such  error  diil  not  invnlidate  the  entire  as- 
sessment.—Ixiesiiitx  V.  Seelinger,  127  Ind,  422, 
25  N.  E.  10n7.  20  X.  E.  887. 

The  fact  that  the  cost  of  the  work  exceeded 
the  estimate  did  not  render  the  asscssiuent  in- 
valid as  to  the  amount  of  the  estimate. — Id. 

[c]  (Siiii.  i*;!>i) 

Whelo  Imnds  are  sold  to  raise  a  fund 
for  layiiitr  out  a  ;;r:ivel  rond,  the  iuterest  on 
tlie  Im)u<Is,  aii<l  the  expenses  nttemliEm  their 
sail',  lire  to  be  lonsi^li'i-ed  in  del<'rniiiiiuE  the 
iLiuouut  of  the  assissuient  for  building  the 
road. — Manor  v.  lioard  of  Com're  of  Jay  Coun- 
ty, 137  Ind.  307,  34  N.  R  ft'iO,  30  N.  H  1101. 

For  Casks  fbosi  Other  St.\tks, 
See  25  Cent.  Dig.  Iligh.  §  389. 

§  136.  —  Property  liable  and  auovnt 
of  benefit. 

[a]  (Sop.  18CC) 

The  act  of  March  6.  IST*.  "to  allow  coun- 
ty commissioners  to  organize  turnpike  compa- 
nies." etc.  (Acts  18(i5,  p.  90).  ■which  iwnuits 
the  costs  nf  constructing  such  turpikes  to  be  as- 
.■iessed  upon  the  real  estate  within  three-fourths 
of  n  mile  of  tlie  proposed  rond.  is  constitu- 
tional and  valid.— Goodrich  v.  Winchester  &  D. 
Turnpike  Co.,  2d  Ind.  119. 

[aa]    (Sup.  18GS) 

That  a  toll  is  exacted  to  mniutnin  the  ex- 
penses of  the  highway  .nil  make  it  a  free  pub- 
lic road  fn  time  does  not  render  invalid  Act 
March  11.  lSi;7  (Acts  lS(i7,  p.  107).  authoriz- 
ing the  assessment  to  the  extent  of  benefits  re- 
ceived of  all  lands  within  1'*^^  miles  on  either 
side  or  within  a  like  distance  of  the  terminus 
of  any  plank,  macadamized,  or  gravel  road:  Act 
May  12.  1M.'2.  authorizing  the  construction  of 
such  roads. — r>aw  v.  Madison,  S.  &  G.  Turnpike 
Co.,      Ind.  77. 

[b]  (Sop.  issi) 

Omission  to  include  certain  property  in  an 
assessment  to  pny  the  cost  of  constnirting  a 
free  gravel  road  under  the  act  of  March  If.  1.S77, 
was  a  mere  irregularity  which  could  not  bo 


taken  advantage  of  on  collateral  attB< 
etts  T.  Spraker.  77  Ind.  371. 

[c]     (9«p.  1881) 

Evidence  held  to  show  that  cerl 
erty  was  not  omitted  from  an  assessn 
under  the  act  of  March  2,  1877.  foi 
struction  of  a  gravel  road. — I^ndlow 
Tp.  Gravel  Road  Co.,  77  Ind.  409. 

[dl    (Snp.  1S87) 

The  clear  intention  of  the  Legii 
I>assing  the  gravel  road  laws  was  that 
expense  of  the  improvement  should  b 
the  property  benefited.— Board  of  < 
Montgomery  County  v.  Fallen,  12  V 
13  X.  R  574,  111  Ind.  410. 

Although  a  free  gravel  road,  -i 
structed,  becomes  a  public  road,  and 
erty  of  the  locality  may  he  assessed  t 
cost  of  its  constniction,  in  no  event  c 
sessments  exceed  the  Iwnefit  which  i 
the  land  from  the  construction  of  the 

[«]     (Sup.  1896) 

Act  March  24,  1879.  constiti 
comniissionerfi  of  the  county  a  boarc 
pike  director!*,  making  it  their  duty 
to  the  county  auditor  each  year  th 
necessary  to  keep  such  free  turnpike 
repair,  and  p<-oriding  that  on  the  isst 
certificate  the  auditor  shall  levy  on 
taxable  property  of  said  county"  a  tt 
stitute  a  turnpike  fund,  does  not 
taxable  property  to  that  outside  of  in( 
cities  and  towns  of  the  county.  —  ] 
Hoard  of  Cont'ra  of  Marion  County, 
240,  44  N.  E.  357,  33  I*  R.  A.  47a 

Whether  property  within  a  citj 
as  that  outside  it,  is  benefited  by  the 
free  turnpikes,  and  should  therefore 
therefor,  in  common  with  other  proiw 
county,  is  for  the  legislature  to  deter 

[I]     (Sap.  1897) 

The  Legislature  may  declare  tha 
portion  of  the  property  within  a  ce 
trict  is  braefited,  either  according  to 
or  in  proportion  to  its  actual  benefit, 
termined  by  the  Legislature  itself  o 
sons  selected  for  that  purpose.—! 
Com'rs  of  Monroe  County  v.  Ilarrell, 
124.  147  Ind.  rH)0. 

A  tax  or  assessment  for  local  imp 
is  based  on  the  theory  that  it  is  a  i 
the  benefit  received  by  the  person  wb( 
tax  or  by  the  proiwrty  assessed.— Id. 

The  I^egislature  may  create  8i>ecii 
tiicts  for  road  purposes  without  regan 
ty  or  township  lines. — Id. 

[g]     (App.  1898) 

The  question  of  whether  the  real 
a- school  township  can  be  legally  as 
the  construction  of  a  free  gravel  ro 
presented  by  the  record,  where  sneh 
is  not  a  i>arty  to  the  appeal. — Mom 
ber.  4f>  X.  K.  181>,  11)  Ind.  App.  127. 
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Ihl  (Sa».1902) 

^\*here  landowners,  representlos  85  per 
rent,  of  an  assessment  for  the  constnictioa  of 
a  free  gravel  road,  successfully  appealed  from 
the  coDfirmation  of  the  assessment,  leaving  but 
15  per  cent,  available  for  the  construction,  but 
it  also  appeared  that  more  than  one-half  of  the 
total  estimated  cost  had  been  expended  in  the 
construction  of  the  road  before  the  S5  per  cent, 
(tf  the  assessment  uras  vacated,  it  will  be  as- 
sumed that  those  assessed  received  adequate 
benefit— Smyth  v.  State  ex  rel.  Braun,  62 
B.  449,  158  Ind.  332. 

£1]  (App.  19(M) 
A  statute  creating  a  certain  district  con- 
tiiniog  free  gravel  roads  or  other  public  im- 
provements, a  taxing  district  for  the  purpose 
of  bearing  the  cost  of  such  roads  or  improve- 
ntents,  is  for  a  governmental  purpose  and  is 
valid.— Davem  v.  Board  o£  Com'rs  of  Decatur 
CooDty,  34  Ind.  App.  44.  12  N.  E.  268. 

Ul  (Sap.  1906) 
Acts  1903,  p.  255,  c.  145,  providing  for 
the  improvement  of  highways  at  the  cost  of  the 
property  benefited,  excluding  lands  not  within 
two  miles  of  the  improvement,  must  be  con- 
straed,  in  view  of  its  provisions  with  respect 
to  the  manner  of  giving  notice  of  the  filing 
of  the  petition  for  the  improvement  and  of  the 
time  and  place  of  hearing  the  report  of  the 
viewen  and  the  procedure  under  the  act,  and  in 
view  of  the  uniform  conetniction  given  to  Acts 
1S77.  p.  82,  c.  47  (Bums'  Ann.  St.  1901,  §§ 
fKj5-^867),  providing  for  the  construction  of 
gravel  roads  by  assessments  of  benefits  on  lands 
beneSted  within  two  miles  of  the  highway,  as 
authoriEing  the  improvement  of  highways  with- 
in less  than  two  miles  of  the  county  line,  and 
as  limiting  the  land  assessed  to  land  within 
the  county  in  which  the  highway  is  located.— 
Spanlding  v.  Mott,  76  N.  E.  «20,  167  Ind.  58. 

It  is  within  the  discretion  of  the  Legis- 
latare  to  determine  what  property,  as  regards 
its  looation  with  respect  to  local  improvement, 
Shan  be  assessed.— Id. 

m    (Sap.  1W8) 

In  exercising  the  power  of  Improving  pub- 
lic highways,  the  IvCgislature  may  by  a  gen- 
eral law  provide  for  taxing  districts,  without 
i^ard  to  the  boundaries  of  counties,  town- 
•hips,  or  municipalities.— State  ex  rel.  Board 
of  Com'is  of  Hendricks  Goanty  v.  Board  of 
Com'rs  of  Marion  County,  170  Ind.  505,  85  K 
E,  513. 

[11  (Sap.  mo) 
The  fixing  of  a  taxing  district  for  the  im- 
provement of  highways  by  taxation  is  a  purely 
legislative  function,  and  may  be  fixed  as  the 
Legiflature  sees  fit,  unless  the  nattire  of  the 
tti  conclusively  fixes  the  district— Cummins  v. 
Pence,  91  N.  E.  529. 

For  Cases  fbom  Other  States. 
See  25  Cent.  Dig.  High,  §  300. 


S  137 

3 137.           OltJeotloBS  wmA  astoppel  or 

M  (Sap.  1873} 
That  persons,  whose  lands  have  been  as- 
sessed to  aid  in  the  construction  of  a  turn- 
pike, are  stockbolders  in  the  turnpike  com- 
pany, and  have  paid  a  part  of  their  assess- 
ments, and  have  stood  by  and  seen  the  work 
of  constructing  the  road  proceed,  will  not  es- 
top them  from  resisting  the  payment  of  an  il- 
legal assessment— Pavy  v.  Greensburgh  &  C. 
Turnpike  Co.,  42  Ind.  400. 

[b]    (Sap.  1881) 

M'here  one,  upon  whom  a  turnpike  asseds- 
ment  has  been  laid  illegally,  because  not  in- 
cluding all  the  land  liable  to  be  assessed,  know- 
ing the  facts,  still  agrees  to  pay  the  assess- 
ment, and,  notwithstanding  the  illegality,  joins 
with  othera  for  the  purpose  of  having  the  road 
completed,  and  gives  his  note  for  the  amount 
of  the  assessment,  he  cannot  afterwards  avail 
himself  of  such  illegality  as  a  defense. — Wil- 
liams T.  Pendleton  &  F.  Turnpike  Co.,  76  Ind. 
87. 

[C]    (Sap.  1890) 

Appellants,  who  have  dismissed  an  appeal 
from  an  order  establishing  a  free  turnpike  in 
consideration  of  money  paid  to  them  by  the 
other  interested  parties,  cannot  while  they  re- 
tain such  money,  enjoin  the  collection  of  the 
assessment  levied  to  pay  for  the  road  on  the 
ground  of  alleged  irregularities  In  the  proceed- 
ings.—Stipp  T.  Claman,  123  Ind.  632,  24  N. 
E.  131. 

[d]  (Sap.  1S92) 

There  is  no  error  In  refusing  to  permit  re- 
monstrators  to  prove  that  the  land  outside 
the  territory  fixed  by  the  viewers  to  be  aasess- 
ed  would  be  benefited  by  the  proposed  improve- 
ment.—Fulton  V.  Cumminga,  132  Ind.  453,  SO 
N.  E.  949.  . 

[e]  (Sap.  1892) 

Aa  assessment  under  Rev.  St  1881,  S| 
.'iO02,  5006,  will  not  be  enjoined  on  the  ground 
that  some  of  the  petitioners  were  induced  to 
sign  the  same  by  false  representations  as  to  the 
amount  that  would  be  assessed  against  their 
land,  where  no  objection  was  made  before  the 
Bufiiciency  of  the  petition  was  established  by 
the  board.— Board  of  Oom'rs  of  Carroll  Coun- 
ty T.  Justice,  133  Ind.  89,  30  N.  B.  1085,  36 
Am.  St  Rep.  628. 

[f]  (Sap,  1907) 
Under  Burns'  Ann.  St  1901,  I  6911,  pro- 
viding for  the  construction  of  gravel  roads,  on 
the  completion  of  such  a  road  the  superintend- 
ent and  engineer  are  required  to  report  the 
same  to  the  county  board,  which  must  afford 
an  opportunity  to  persons  to  be  assessed  for 
filing  oi)ji'<-ti<ms  wiiich  shall  be  tried;  the  party 
iig^rieved  b,v  the  decision  being  also  entitlnl 
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to  appeal. — Board  of  Com'ra  of  Jackson  Coun- 
ty V.  Branaman,  16d  Ind.  80,  82  N.  B.  65. 

Fob  Cabes  fbou  Othib  States, 
See  25  Cent.  Dig.  High.  {  391. 

{  138.  —  ProM«Alaci  for  aiianmeBt. 

[a]  (Sapcr.  1S71) 

Where  viewers  are  appointed  to  assen  the 
benefits  accruing  to  the  owners  of  land  liy  the 
construction  of  a  gravel  road,  an  asnessment  hj 
a  majority  of  the  viewers  is  as  effectual  as  if 
made  by  all  of  them.— Baldwin  v.  Biersdorfer, 
Wils.  1;  Williams  v.  Uttle  White  Licic  Grav- 
el Boad  Coi,  Id.  7. 

[b]  (Super.  1871) 

Though  the  statute  relative  to  the  assess- 
ment o£  benefits  from  the  construction  of  gravel 
roads  provides  that  the  assessor  shall  "pro- 
ceed to  view  all  lauds  within  one  and  a  half 
miles  of  each  of  such  proposed  roads,  or  either 
end  of  the  same,"  to  malie  a  list  of  said  lands 
and  assess  the  amount  of  benefits  that  will  re- 
sult to  each  tract,  nevertheless  land  Iwlougin? 
to  the  state  vas  not  intended  to  be  subjected 
to  assessment—Williams  v.  Uttle  White  Lictc 
Gravel  Road  Co.,  Wils.  7. 

Where  one  of  three  appraisers  appointed  to 
asse5i3  the  benefits  accruing  to  the  owners  of 
land  by  the  construction  of  a  gravel  road  fails 
to  accept  his  appointment,  the  appointment  of 
a  special  assessor  to  fill  the  vacancy  is  discre- 
tionary vith  the  commissioners. — Id. 

[C]  (Sap.  18T4) 
Where  the  course  of  a  turnpike  road  is  def- 
inite and  c€!rtain,  and  the  termini  can  be  ascer- 
tained from  the  description  given,  the  route  is 
sufficiently  described  in  a  petition  for  assess- 
ment of  benefits.— James  v.  GreenslMro  &  X.  J. 
Turnpike  Co.,  47  Ind.  370. 

[d]  (Sup.  1S81) 

Under  Acts  18G9,  Sp.  Sess.  p.  73,  S  3.  au- 
thorizing assesaments  tor  gravel  road  purposes, 
it  is  the  duty  of  the  assessors  to  make  an  exam- 
ination of  the  lauds,  upon  which  it  is  proposed 
to  lay  the  tax,  from  such  points  of  observation 
as  will  enable  them  to  accurately  ascertain 
their  location,  and  in  what  manner  the  proposed 
road  will  aSect  each  separate  tract.—Hendricks 
T.  Gilchrist,  70  Ind.  ZG9, 

An  assessment  for  a  gravel  road  will  not 
be  avoided  because  a  small  parcel  of  land  be- 
longing to  a  township  was  listed  in  tbe  name 
of  another  person. — Id. 

[e]  (Sap.  1881) 

Act  March  3,  1877  (Act  1877,  p.  86,  {  7), 
authorizing  the  issuance  of  bonds  for  the  con- 
struction of  free  gravel  roads,  and  providing 
that  special  assessments  levied  to  pa;  such 
bonds  "shall  be  divided  in  such  manner  as  to 
meet  the  payment  of  principal  and  interest  of 
said  bonds,  and  so  be  placed  upon  tbe  duplicate 
for  taxation  against  the  lands  assfssed,"  did  not 
prohibit  the  levying  of  a  special  assessment  be- 


fore tbe  maturity  of  the  bonds.— R 
Sp  raker,  77  Ind.  371. 

[n    (Sop.  1881) 

In  determining  the  sufficiency  of 
vit  required  by  statute  to  be  attache 
titton  to  place  assessment  for  gravel  n 
tax  duplicate,  tbe  statements  contai 
pleading  to  which  It  is  attached  are 
sidered.- Ludlow  v.  Union  Tp.  Gravel 
77  Ind.  409. 

Under  Acts  1877,  p.  80,  |  3,  pro 
petition  of  the  board  of  such  turnpike 
road  companies  as  are  entitled  to  I: 
shall  be  the  duty  oC  the  auditor  of  1 
county  to  place  on  the  tax  duplica 
uncollected  assessments  for  benefiti 
road,  provided  by  a  certain  act,  tbe 
of  the  petition  and  affidavit  cannot 
tioned  after  the  assessment  has  been 
the  duplicate. — Id. 

[g1  Where,  in  proceedings  for  the 
ment  of  a  public  road,  an  adjacen 
land  is  sought  to  be  subjected  to  a  i 
sessment.  notice  is  essential  to  confe 
tion.— (Sup.  ISST))  Pahlor  v.  Board  of 
Wells  County,  101  Ind.  167;  (ISSHI . 
Same,  107  lad.  35.  8  N.  E.  1;  (1892] 
Com'rs  of  Wells  County  T.  Fahlor,  13: 
31  N.  E.  1112. 

[h]  (Sup.  1885) 
The  levy  of  a  special  tax  for  a  g 
by  county  commissioners  at  a  meetii 
another  day  than  the  one  appointed  I 
and  not  a  special  meeting  properly 
is  void.— Fahlor  v.  Board  of  Com'n 
County,  101  Ind.  1«7. 

[11  (Sap.  1887) 
In  directing  the  construction  of  I 
roads  and  levying  assessments,  count 
sioners  are  not  agents  of  tbe  county, 
the  maxim  respondeat  superior  csi 
Board  of  Com'rs  of  Montgomery  Com 
len,  12  N.  E.  298,  13  N.  EL  574,  111 

[1]  (8ttp.l892) 
Bev.  8t.  i  5006,  provides  that, 
report  of  the  viewera  appointed  k 
ings  to  lay  oat  a  road  is  returned,  1 
auditor  shall  ^ve  ootice  of  It  by  pub) 
some  newspaper  published  and  of  gi 
culation  in  the  county,  and  shall  alsi 
tice  for  three  consecutive  weeks  of 
when  tbe  commissioners  will  hear  ezc 
each  report.   Held,  that  the  notice 
by  such  statute  is  sufficient  to  ipve  th< 
ers  assessed  on  account  of  such  road 
In  court— Tucker  t.  Sellers,  130  In( 
N.  E.  631;  Same  v.  O'Neal,  130  Iw 
N.  B.  533. 

The  jurisdiction  of  a  board  of  co 
missioners  in  highway  construction  p 
is  not  merely  to  order  the  coDstructi< 
gravel  roads,  but  also  to  order  lands 

sessed. — Id. 


This  Dlfeat  1«  eoMipllad  ob  the  Xcy-NviabeT  Ujwteau^Tm  •xplanatioB, 

Digitized  by  VjOOgIC 


niad.  Die— Pm»I01] 


HIGHWAYS,  IT. 


I  142 


e  boaid  of  county  cotDmiadonen  has  no 
to  order  the  making  of  an  aaseMment  or 
id  assessment  in  proceedings  for  the  es- 
nent  of  free  gravel  roads  withoat  first 
notice  thereof. — Id. 

Sup.  1883) 

ider  Rev.  St  1881,  |  S097.  as  amend- 
j^lliott's  Snpp.  S  1492,  proTldlng  that  as- 
Its  for  the  construction  or  improrement 
t7  roBds  shall  be  divided  in  inch  manner 
meet  the  principal  and  Interest  of  the 
ssaed  for  the  expenses  of  sndi  improve- 
lach  duty  of  dlTlding  the  assessments  is 
[d  the  county  auditor,  sahject  to  revision 
courts  In  case  of  abuse  of  authority.— 
T.  McAffee.  135  Ind.  MO.  35  N.  £.  277. 

8«p.  18M) 

V.  St  1881,  S  5090,  relating  to  the  con- 
>n  of  gravel  roads  and  the  asBessment  of 
I  by  a  committee,  and  pro\'iding  that  the 
shall  reduce  or  add  to  the  seme  pro  ra- 
amount  of  actual  expense  more  or  less 
le  estimate,  requires  by  necessary  impli- 
that  such  committee  shall  embody  in  its 
a  finding  as  to  the  benefit  to  the  land 
I.— Guckien  T.  Bothrock,  37  N.  E.  IT, 
3.  355. 

(Sttp.  1902) 

ider  Bums'  Rev.  St  1901,  S  6860,  pro- 
that  when  the  county  commissioners  have 
that  the  apportionment  of  expense  for 
nstruction  of  a  free  gravel  road  has 
irly  made,  and  have  confirmed  the  same, 
iitor  shall  spread  the  report  on  record, 
ace  the  assessment  on  a  duplicate  for 
on,  it  was  no  defense  for  the  auditor,  in 
lings  to  compel  him  to  place  15  per  cent. 
]  assessment  on  a  duplicate  for  collec- 
liat  the  owners  representing  the  85  per 
ad  successfully  appealed  from  the  con- 
on— Smyth  V.  State  ex  rel.  Branh,  62 
H9,  158  Ind.  332. 

(Sap.  1906) 

rts  1903,  p.  255,  c.  145,  8|  2,  3,  relating 
improvement  of  highways,  providing  that 
wers  shall  apportion  the  costs  and  dam- 
I  all  the  lands  within  the  taxing  district 
re  benefited  according  to  the  benefits, 
qniiing  them  to  make  a  report  showing 
ility  of  the  proposed  improvement,  an 
re  of  the  cost  thereof,  the  damages  as- 
the  benefits   of  each   tract  of  land, 

description  of  the  work  proposed,  do  not 
the  ■viewers  to  report  a  list  of  all  the 
I  the  taxing  district  but  only  the  lands 
"e  benefited  or  damaged,  and  an  error  in 
rt  of  viewers  arising  from  an  omission 

lands  benefited  may  be  correoled,  as  au- 
d  by  section  6  (page  25G)  of  tlic  act.  and 
lure  of  the  viewers  to  assess  all  the  lands 
>d  does  not  render  the  proceeding  void. 
Iding  V.  Mott,  76  N.  E.  620,  l67  Ind. 


Fob  Casks  vboh  Otbkb  States, 
See  25  Gent.  Dig.  High.  S  3^ 
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aSAinat  speelfle  proparty. 

Defective  answer  in  action  by  assignee  of  cer- 
tificate, to  collect,  see  Assioruents,  I  131. 

[ft]   (Sup.  1887) 

Act  April  8,  1SS5,  relating  to  building 
gravel  and  macadamized  roads,  provides  that 
the  superintendent  sliall  issue  certificates  to 
the  contractor  building  anch  roads,  showing 
the  sum  assessed  against  each  tract  of  land, 
and  that  the  same  la  to  be  paid  within  *  •  * 
months  from  the  date  of  the  certificate.  Beld 
that,  in  the  absence  of  a  provision  In  the  con- 
tract, the  date  to  be  inserted  in  the  certificates 
la  within  the  discretion  of  the  superintendent, 
and  a  refusal  by  him  to  date  the  certificates 
back  to  the  date  of  the  contract,  the  work  not 
having  been  begun  until  four  months  after,  Is 
not  an  abuse  of  such  discretion.— State  ex  rel. 
McCray  v.  Frazier,  113  Ind.  207,  14  N.  R  5G1. 

Under  Act  April  8,  18S5,  i  11,  relating 
to  gravel  and  macadamized  roads,  certificates 
of  assessments  for  the  construction  of  such 
roads  bear  interest  at  the  rate  of  6  per  cent 
per  annum. — Id. 

tb]  (App.U99) 
In  an  action  on  gravel-ioad  certificates  is- 
sued under  Act  ApHl  8,  1865,  |  11,  declanng 
that  snch  certificates  shall  be  assignable  as 
promlasory  notes,  an  answer  by  the  owner  of 
land  against  which  certificates  sssigned  to 
plsintlfE  were  Issued,  pleading  payment,  but 
failing  to  allege  payment  before  assignment,  or 
before  he  had  notice  thereof,  was  insufficient.— 
Farmers*  Bank  of  Frankfort  t.  Orr,  56  N.  D. 
35,  25  Ind.  App.  71. 

Fob  Cases  from  Other  States, 
See  25  Cent.  Dig.  High.  {  894. 

i  142,  ^—  CoBflrmatlon,  eoneetlon*  or 
setting  aside. 

M    (Bap.  1872) 

The  county  commissioners,  upon  the  discov- 
ery of  any  omission  of  lands  liable  to  be  as* 
seased  for  a  turnpike  road,  may,  on  their  own 
moticm  or  at  the  instance  of  any  one  interested, 
reassemble  the  appraisers  and  require  the  prop- 
er correction  to  be  made,  and  direct  the  treas- 
urer to  add  the  same  to  the  dnplicate,  thus  ren- 
dering the  entire  assessment  valid.— Sand  Oreek 
Turnpike  Co.  v.  Bobbins,  41  Ind.  79. 

Where,  in  assessing  lands  for  a  turnpike 
road,  there  have  been  casual  omissions  of  tracts 
of  land  by  the  assessors  appointed  by  the  county 
commissioners,  such  omissions  may  be  correct- 
ed, and  such  completed  assessment  may  be  an- 
swered by  way  of  defense  to  the  further  prose- 
cution of  a  suit  to  enjoin  the  collection  of  the 
assessment  because  of  such  irregularity. — Id. 

Acts  1867,  p.  167,  require  lands  to  be  as- 
sessed for  the  full  amount  nf  benefits  which 
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Miey  will  recelTe  from  the  construction  of  a 
road,  without  regard  to  the  cost  of  tlip  (-on- 
fitniction;  but  no  more  is  to  bn  collcctpd  tlinn 
is  necesBary  for  the  constnirtion  of  a  road  in 
liajrment  of  expenses.  HeUl,  thnt  as  the  omis- 
^ion  of  Botne  of  the  lands  woald  make  no  diffiT- 
i-nce  whatever  in  the  amount  to  be  assrsscil 
'Oil  others,  and  that  as  the  repealing  elause  of 
tlip  act  of  1SG9  Raved  acquired  rights  under 
llip  act  of  18(j7,  a  company  which  was  entitled 
niulcr  the  net  of  1867  to  have  an  appraisoiuent 
uifidc  wail  entitled  to  amend  such  appraisement, 
fto  as  to  include  omitted  Innds,  after  suit  had 
been  institntiHl  nsainst  such  company  because 
of  suoh  omisision. — Id. 

[b]  (Sttp.  1892) 

Under  the  statutes  rolaliiig  to  tlic  rstal>- 
lishmcnt  of  free  ftravel  roadf.  nn  nast'ssnient 
against  projMTty  owners  doea  not  l)oroiiie  ef- 
fective until  approved  by  tliP  board  of  county 
commissioners.— Tucker  v.  Pflh>rf!.  tiO  N.  E. 
531.  130  Ind.  .114:  Same  v.  O'Nenl,  30  N.  E. 
033.  130  Ind.  597. 

[c]  (Snp.  IS94) 

The  report  of  a  comniittee  appointed  to 
make  an  apportionment  in  proceeding  for  a 
gravel  road  does  not  perform  the  offloe  of  a 
complaint  but  is  in  tlie  nature  of  a  verdict  or 
special  finding  of  the  facts,  and  objections  tiled 
tbpreto  are  in  the  nature  of  objections  to  a 
vordict  or  finding.— Manor  v.  Board  of  Oom'm 
of  Jay  County,  34  N.  E.  9o9,  30  N.  E.  1101, 
137  Ind.  307. 

Fob  Cases  from  Other  Statks. 
See  25  Cent.  Dig.  High.  %  306. 

§  143.  —  Oarattve  itatatea. 
[ft]  (Sup.  1S79) 
The  provision  of  Acts  1877,  p.  72,  modify- 
ing Acts  1S73.  p.  80,  as  to  assessments  for 
plank,  macadamized,  or  gravel  road  purposes, 
only  partially  revived  that  of  18('>1>,  p.  73.  and 
was  not  intended  as  a  curative  act.  It  does  not 
luithorize  the  collection  of  assessments  which 
wore  void  for  noncomplinnce  with  the  statute 
under  which  tliey  were  made. — Marion  &  M. 
Cravel  Ilnad  Co.  v.  McClure,  GO  Ind.  4GS. 

Fob  Cases  fbou  Otiieb  States, 
See  2o  Cent.  Dia.  High.  $  305. 

§  144.  ^—  Beaaaeaament  o>  addttloaal 
aaaeaament. 

W  (Sap.  1881) 
Act  March  3,  1877,  anthoriising  taxation 
In  aid  of  the  construction  of  grnvel  roods,  con- 
fers upon  the  commissionera  authority  to  make 
all  needed  corrections,  and  to  supply  omissions 
in  tlie  assessment  and  apportionment  of  taxes; 
and  their  failure  to  place  certain  lands  upon  the 
assessment  roll  does  not  vitiate  the  entire  as- 
sessment.—Rick  etts  V.  Spraker,  77  Ind.  371. 

rbl    (Sap.  1886) 
Where  a  final  judgment  has  been  entered 
by  a  board  of  county  commissioners,  levying 


R  tax  to  aid  in  the  construction  ol 
gravel  road,  the  board  cannot,  two  yei 
the  entry  of  final  jndgment,  levy  an  a 
tax  without  new  notice,  for  notice  is 
to  confer  jurisdiction;  nor  is  such  i 
implied  from  section  5005,  Bev.  St.  i: 
mitting  the  correction  of  errors. — Ravin 
of  Com'rs  of  Wells  County,  104  Ind.  1 
E.  mti. 

[c]  (Sup.  1^7) 

.\ltIiough  the  c6unty  commissionera 
ilcr  an  additional  assessment  of  ben 
the  construction  of  gravel  roads,  the; 
themselves  nsscKS  the  amount  to  be  pal 
landowners,  respectively,  bat  must  i 
nmtters  to  the  viowem  as  in  the  first  In 
Hoard  of  (Jom'rs  of  Montgwnery  C 
Fullen.  Ill  Ind.  410,  12  N.  E  298,  ] 
574. 

ITnder  Rev.  Laws  1881.  8  5102,  the 
of  constiiK'ting  gravel  roads  being  pa 
the  ndjoininw  proprietors,  and  not  by  th' 
tlie  board  of  county  commission  era  m 
an  ad<litional  assessment  of  l>enefit3  in 
first  proves  inadequate  to  pay  the  cost 
struction,  and  may  do  so  without  a 
and  upon  their  own  motion. — Id. 

The  machinery  for  levying  and  ( 
a  second  assessment  is  substantially  1 
IIS  that  provided  for  levying  and  collei 
original  assessment. — ^Id. 

[d]  (Sni».  im) 

Under  Rev.  St.  1S81,  S  TjOOG.  wI 
vides  that,  in  levying  an  assessment 
strncting  a  free  turnpike  road,  the 
county  commissioners  nmst  refer  tlie  i 
a  coinniittee  to  make  the  assessment. 
l>ort  to  the  boanl,  and  also  give  noli 
they  will  meet  to  hear  objections  the 
board,  after  they  have  levied  an  as; 
cannot  increase  it  without  such  refer 
notice. — Board  of  Com'rs  of  Wells  C 
Fahlor,  114  Ind.  17G,  15  N.  E.  830. 

[el     (Sap.  1888) 

Under  Rev.  St.  1881.  I  5090.  wl 
vides  that,  in  levying  an  assessment 
struct  a  gravel  rond,  the  board  of  cod 
ers  must  give  notice  when  they  will  mei 
objections,  the  board,  after  they  have 
assessment,  cannot  order  an  additionf 
mcnt  without  such  notice,  even  thougt 
tpr  assessment  was  made  necessary  by 
that  the  first  had  not  been  paid  in  fu 
cause  the  auditor  made  a  mistake  in  t 
on  the  duplicate.— Board  of  Com'rs 
County  V.  Gruver.  115  Ind.  224.  17  X 
Board  of  Com'rs  of  Wells  County  v,  1 
115  Ind.  .-07.  17  N.  E.  294;  Same  v.  1 
115  Ind.  597.  598,  17  N.  R  294:  Same 
son.  Id, ;  Same  v.  Mounsey,  115  Ind. 
17  N.  E.  201;   Same  v.  Van  Camp, 
590.  17  N.  E.  294;  Same  v.  Eaton,  I< 
V.  Popojoy,  115  Ind.  599,  600,  17  N. 
Same  v.  Bolton.  115  Ind.  GOO,  17  N. 
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■  'III  thi;  unmniit  Ihi?  in'lltJll  r-VVH'^ 

licn  it  n[i|n^iii-^  Hull  till'  iiiiiiili'iii  ri'-t 
1h>  II sMidKmeiit  exceed  the  btneSts  as:  • 
mhI  rfpottad  In  «aifll»lt«W  wilb  l^iitHt- 

rii  wetlte  dMi  Kiot  KirthotiM  fbt  auditor 
iwH        aaHMciSQt  K»  an  Amount  ex^ 
Uw  lienflAtK  Annwd,  noc  crd  8u<-^  in- 

liiTf  n  sp-'Tjiic]  ;is«<'-'^im'n1  .Ttiniiist  land- 
is  rinliT.'.!   for   llii^   l>tir]">'^-^  'if  payinp 

IS  or  fi  free  gravM  ruiKK  tlic  hirnlowi^eis 
ri^tit  }yy  appeal  from  thp  ruml  i^nl-T  !<> 

Iii  frro  (fie  ivnitr  nil  qiM'«tJ<>n-.  iilT^iUliS 

■  himr  "i  th"  ri-'^issiV'-siiiiTii.  'J'ii-'T  nn'  mn 
]n]  h-^ULiiPe  tli>-y  il"  'HI  Jilii'":il  n*  ■^"'■1' 
ni'i'  is  iiimlf.— liniiii  il   'r-^  "f  yi^'tif- 

■  County  V.  i'ulleu,  IIS  luO.  IM,  ^ 

liv^rc  n  road  ni<»9BSinont  liu  bem  mn- 
K>  ilii*  i  iinimiBfiMers  nft»r  notfce  to  tht> 
■t\frv.  (iii'l  fl  hr^nrtni!  of  obJ^Ktlou  mwie 
til.  .(iii-'iliinis  U<  llii-  utility  *C  llM'i9(t^ 
rr  thereby  fiiinlly  pd>Ti<li.'a*ia|  AH*.  *« 
ilitliinnl  HJft»»>wtBeot,  the  only  ijneKtloD 
o  tJie  tonflownerB  to  hb  tfl  the  VilMity 
noutit  of  the  *vf<taA  oaBewment  — Tiirknr 
rt«,  130  Iiid.  N.  E.  B31;  Same  v. 

1, 130  iBd.  BOT.  30  ».  u.  eaa 


Tiew  an  nnwmunwt  for  s  ktiivoI  roArt 
■en  tnHfl*  by  a  cammiEtpe  iimtrp  Rc'^.  St. 
I  fk0&6v  ft  r«AK«iamf>T)t  without  noii^'i'  tn 
idownon  nirKteil  (lierphF  la  Toi<l.— Gacb- 
notbiwfc,  m  Ind.  360,  S7  K.  G.  IT. 

v4vr  lt*r.  at.  ISSI,  I  WXW.  prtjvteinje 
I?  t-HiistTOcHon  of  gmvel  TDsdB,  and  the 
iiK'tit  ot  benefits  hs  a  ooiiuiuttee,  and  that 
iditiM-  laibaJI  redact  dir  add  to  the  siauie. 
m.  dne  aawnut  «[  the  MtiutI  Axpeiuie 
or  lew  tban  tbe  eadiutet  (be  andllof  b»« 
vsr  to  incr?ai«t^  tin  tkaMuraant  befond  the 
MHemed  aa  li«DeHtB      «ich  cooJJcJftee. — Id. 

t  lAKid  Of  rouDtj  cmniaiBstoaerH  hns 
rlty  tn  direct  tbe  UrylQK  of  an  additii^nBl 


the  fint  R«8eMia«S£$aV««l  tmilfllDlinit,  without 
iMiU«^Jtiiw»       Swt^  MXum'ra  of  Jay 

roiititj,  m  tpa,  ifer,  3*  s.    (>3o,  an  n.  r 

noi. 

I'i'iii>'i''(1iogs  tor  a  rpns-i-^suieiit  In  lIlP 
liiiiEiliii;/  i.f  n  ^;rslVcl  rf-Qil  ha  had  ftt  R  s|h? 

cifil  iiTiii  (if  iLl'  Ijuard  'tf  i^mnt.v  ftimtulssimirrs, 
—Id. 

fnjU!  fi  tWasf!**"!"'!'!        biiildinir  J»  itni*"'"'  "■"■hiU 

Ihe  flpporticiiJitie-iit  of  il  ^syi-ysiu-Mi!  iH'- 

lii'llfinl'a  prtiT»erty  is  l-".  iii-li,  l  In- juil-n-"  lH  niii 
iLot  be  SLo^flad  on  mocton.  Lrut  thi;  iijmiSw!^  vt-iaff- 
dy  is  ID]'  tttOtf^ii  tbf  ~  It  Ofi«  iriftjlv'^. 

After  till?  retavn  el  tb*  wfim  of  cimh- 
miHK!>!>Qt'rfl  aiicKMtit^  tD  T«anil«M  Jiail  At)]»rt(<>ii 
the  dL-G*  it  oa  iim  bjulM  M  «  «iet9a|  kduI.  a 
Qotice  for  lluBii  HtiisltBE«t«4  iMw.  Ill «  vuikly 

tii«  hoBMl  wvnla  iBWt  ti»  lie«t  tStED^dottt  IbfCO- 
to.  glTsft  the  twopa  jurifcJidfoTi  otm  th&  t»W- 
wca  of  the  owners  of  line  toni  affeotedf— Id. 

On  tlx   liii^iriiie  on  asiKcI  of  excefiUffllK 
for  building  a  Ererel  rottd. 

wlii't"  i\k  i.riiiiiulsnii'U'-T.s.  on  tb^  erdtfr  iif  tb<? 
.^inrt.  tilc^  nn  ilvniiziil  MiiilfiiM.'iLr  of  espBliaea, 
il  in  iii  ilii'  (li-iTPtinu  ijf  ihi'  cihtirt  to  r^uwtQ 

JiTili'L-  II   llUTl'  (LfJillitO  BlUtl'llK-Dt: — Id. 

fr.r  Imltdins  n  Kriivcl  r..i\d.  t!i»  (.-irfiiSt  court 
diiili.'"^  :iii  ■■iiiin-lv  -lilTi'i't-Nt  :i|i|nirr [•■iLun.'Ut  from 
lliiiL  Hindi'  liv  i-iniiii>  .-.iniiii^siiiiiiTS,  it  i« 
mniiiili/rinl  iliiit  tin-  i-i-iuiiii  1 1  iiiiiKJUitcd  by 
theiB  in  EQokiu^  aiiituiliuLiUK'nt  did  uoL  atf 
CUall^  vis*  tlhi  JlAlid  iUiWWed<— Id. 

III  pmceediu^  for  an  aaseaBoieflt  lo  'CO>'eT 
the  ndditinnal  cost  of  tlie  coostilttfSOtt  Of*  tf^ 
iirarel  rr>ad.  there  U  oa  quedttdn  OptBt  tv*^t 
till;  rAlIditr  «ttd  nmoniat  of  the  Aildltfonal  um- 
^MifiiifDt.— Goodwin  r.  ^ard  ot  Com"™  at  War- 
n  il  i-.„uii>,  44  M:  B.  1110.  1*6  Ind.  164. 

Jii  [niH  I  rnlins*!  fir  nil  ii^^-'ssmcnt  t^T  nddi- 
licinril  .'('St  of  ;i  fr-i'  ^v;u.'l  i'.Ji.t,  rlinMnili  iln- 
TOUiily  was  U'll  a  ueti'ssjirj-  jHirly.  it  h«d  aiu-li 

A.  iioinlQal  Intt?r^  flw  to  «atMe  It  16  iaad4 
a  pfltty.— Id. 

Wlic*«  «  fi^  «nvBl  road  v&e&  cok^MM 
la  not  up  to  tbs  irtMdurd  ftdutracted  tor,  the 
roflwdy  la  fVfiBi  tlte  contnictor'B  bo&d,  «qiJ  oV 
jectlon  cozuot  be  raised  on  beaiiiis  aa  to  nti 
aMmonal  Bs»t«fliieot.—II. 

On  a  hearing  as  x<-  an  fidrlllioDftl  uwa- 
meut  for  the  cost  of  it  (rff  srnvfl  road  In  ex- 
cp4a  o£  the  oriE^l"ll  ^^'^ti'imi  '-  ii"  (ih'"-"  "tJ  " 
imolvpfl  rn.i1  t"'i"ti"i"iit  if  "i!^'!''  "^-iii'T-L  Hi''  ■>ii,-;- 
inal  n■^sl■■■,sil|l■^Lt.  HFiil  Jill  ohjc'-licL  lluit  tli-'  r'^iirl 
wae  ii«t  prupf-rly  cuns-lrm  tcil  i.?  not  rrniii"-lF>nt. 
— M. 

Undpr  rteS'  St  Isipi.  S  i-t  h-j.  II!. 

St  1881,  S  50fje  et  niafi'.ti^jhg  il  ■■,i,jtuy 

hoard  to  opportion  tlu'  •■siimiLt'M  '"^^^t  a  fr>t* 
Inmpike  road  Utsaa  tlif  limtk  Iii-tii  ftri  ti  tlH'Tf-l'.i. 
(\li*>ri'  tlif  I'Ofl  of  smlb  ii'fid  csici'ils  llie  i.'fli- 


QiSsSi  la  oDmpUoA  v»  tti*  ^r-NniubeT  Syatcv, 
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mate  the  board  may  make  an  additional  asseBS- 
ment  to  cover  such  excess,  not  exceeding  the 
eetimated  benefits. — Id. 

\l*here  a  reasseBsment  of  lands  for  the  cost 
of  a  free  graTel  road,  which  exceeded  the  orig- 
inal estimate,  was  made  by  a  county  board, 
under  Rev.  St.  1804.  |  6860  et  seq.  (Ber.  St 
1881,  I  6096  et  seq:),  and  from  such  reassess- 
ment certain  objectors  appeal.  It  is  proper  to 
allow  the  county  board  to  become  a  party  to 
snch  appeal  in  the  circuit  court,  the  proceeding 
being  essentially  one  to  reimburse  tbe  county 
for  the  expenditure  beyond  the  original  esti- 
mate in  construction  of  tbe  road. — Id. 

1]  (Sop.  1898) 
A  reassessment  of  the  cost  of  highway  im- 
provement cannot  be  defeated  by  the  fart  that 
the  county  had  already  fully  paid  for  the  im- 
proTement  by  money  advanced,  and  the  new 
assessment  was  only  designed  to  reimburse  it 
for  the  deficiency  in  the  original  assessment. — 
Kline  t.  Board  of  Com'rs  of  Huntington  Coun- 
ty, 51  N.  E.  476,  152  Ind.  321. 

Under  Bums'  Rev.  St.  18D4,  |  6858  (Rev. 
SL  1881,  I  6094),  providing  that  viewers  shall 
make  "an  assessment  of  tbe  expenses  of  such 
improvement"  as  a  basis  for  the  action  of  the 
commissioners,  their  order  directing  the  making 
of  the  contemplated  fairway  improvement  and 
levying  an  assessment  of  the  coat  thereof  is  not 
a  indidal  determination  tliat  such  assessment 
will  be  adequate,  so  as  to  bar  an  additional 
assessment  In  case  of  a  deficit.— Id. 

Under  Burns'  Rev.  St.  3804.  §§  6855,  C850 
(Rev.  St  1881,  88  5091.  5002),  empowering 
the  board  of  commissioners  to  lay  out  and  im- 
prove roads,  etc.,  the  board  has  power  to  lay 
an  additional  assessment  to  meet  the  cost  of 
such  improvement  when  the  first  was  inade- 
quate.—Id. 

Tbe  six  years'  statutory  limitation  has  no 
application  to  a  proceeding  under  the  highway 
statute  to  reassess  lands  for  tbe  improvement 
of  highways,  because  such  proceeding  Is  not 
one  for  tbe  recovery  of  money  by  tbe  county. 
—Id. 

Fob  Cases  from  Otheb  States, 

See  25  Cent.  Dig.  High.  81  306, 402. 

1145.    Uon. 

Appellate  jurisdiction  of  actions   to  enforce 
liens,  see  Courts,  8  220  ^). 

[aj  (Snp.l$S6) 

Under  Rev.  St  1881,  8|  5005-5097,  as- 
sessments for  the  construction  of  free  gravel 
roads  become  liens  at  the  time  of  the  final  order 
of  the  county  board  confirming  the  report  of  tbe 
committee.— Kirkpatrick  t.  Pearce,  107  Ind. 
520,  8  N.  E.  573. 

[b]  (Sap.  1890 

Rev.  St  1894,  8  6880  (Rev.  St  1881,  S 
5006),  providing  that  tbe  lien  of  an  assessment 
tor  the  laying  out  of  a  road  sball  rdate  back 


and  bind  the  land  assessed  from  the  til 
ing  the  petition  for  the  improvement 
qualify  or  limit  the  lien  allowed  by 
1894,  8  68G0  (Rev.  St  1881,  8  6006 
makes  such  an  assessment  a  first  liei 
land.— Murpby  t.  Beard,  138  Ind.  6G( 
E.  33. 

Under  ReT.  St  1894,  I  6860  ( 
18S1,  8  6006),  providing  that  an  aaaessi 
laying  out  a  road  diall  be  a  first  Uei 
land  in  the  same  manner  as  ofber  U 
tbe  lien  of  sudi  an  assessment  takes  pr 
of  a  mortgage  executed  before  the  act  i 
ed.— Id. 

Fob  Cases  fbou  Other  States, 
See  25  Cert.  Dig.  High.  |  397. 

8  147.  ~—  Colleetton  and  amfov 

[a]  (SuR.  1SS5} 

Where  tbe  sale  of  land  for  nonpa; 
a  gravel  road  tax  assessed  under  ] 
1881,  8  5097,  fails  to  convey  title, 
chaser  secures  a  lieu  for  all  taxes  pai( 
together  with  the  statutory  penalty. — 
T.  Millikan,  104  Ind.  162,  2  N.  E.  9 
E.  816. 

Section  5097.  Rev.  St  1881.  rel 
taxation  to  raise  money  for  free  t 
plainly  contemplates  tbe  collection  of 
aessed  for  building  a  gravel  road  by 
property  as  in  other  cases.  To  hold  t 
would  nullify  the  statute.— Id. 

[b]  (App.  1S»8) 

A  complaint  in  an  action  to  re< 
amount  due  on  a  gravel-road  assessn 
tificate,  and  for  foreclosure  of  tbe  li 
lot  improved  thereby,  states  no  cause 
against  one  who  was  trustee  of  the  at 
trict  occupying  said  lot.— Morrow  T.  SI 
N.  E.  189,  19  Ind.  App.  127. 

For  Cases  frou  Otheb  States, 
See  25  Cent.  Dig.  High.  |  898;  4 
Dig.  Tax.  8  1632. 

8  148.  — -  Bemedlaa  for  wroa«j 
foToement. 

Reception  of  evidence  at  trial  by  eour 
ceeding  to  restrain  levy  of  assessm 

Trial,  8  377. 

[a]    (Sap.  lETO) 

An  appeal  lies,  by  any  one  ti 
from  the  action  of  county  commissia 
pointing  persons,  under  Act  March  1 
to  assess  benefits  to  land  expected  ' 
from  the  construction  of  a  gravel  n 
in  case  of  a  landowner  or  other  pers< 
party  to  the  record,  he  must  file  an 
of  interest  before  such  appeal  can  be 
Swindler  v.  Monrovia  St  B.  Gravel  B 
33  Ind.  160. 

[b]  Where  assessors,  appointed  nn 
March  11,  1867,  providing  for  assessi 
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to  aid  in  the  constrcction  of  plank,  etc., 
did  not  Ust^  aaBen,  or  appraise  all  the 
^thln  1^  miles  of  the  tenntni  of  the 
led  road,  an  injunction  lies  to  prevent  the 
tion  of  assessmenta.— (Sup.  1870)  Ctreen* 
it  B.  Q.  Turnpike  Co.  T.  Albin,  34  Ind. 
(1871)  Forgey  t.  Northern  Gravel  Road 
IT  Ind.  118;  (1872)  Scott  t.  JdU  Auburn 
Turnpike  Co..  S»  Ind.  271;  a8T2)  Hop- 
r.  Greensbntg,  K.  ft  C.  Turnpike  Co.,  40 
14;  (1878)  Williams  t.  Greensbureh  ft  C 
>Ike  Co.,  ^  Ind.  171;  (1873)  Pavy  t. 
Id.  400;  (1873)  Hendricks  t.  Indian- 
Sc  S.  Gravel  Road  Co.,  Id.  562. 

(S«per.  1871) 

f  a  part;  against  whom  a  gravel  road  as- 
?nt  bas  been  improperly  made  does  not 
itly  seek  his  remedy,  but  allows  the  com- 
to  incur  material  expenses,  and  to  enter 
ngagements  difficult  to  be  discharged,  he 
Dse  his  right  to  an  interposition  of  equi- 
Williams  v.  Little  White  Lick  Gravel  Road 
Vila.  7. 

(Svp.  1S79) 

a  a  suit  to  enjoin  the  collection  of  void 
-road  assessments,  the  answer  alleged  that 
iflb  had  Btood  by  and  seen  defendant  per- 
work  and  contract  debts  upon  the  faith 
h  assessments,  and  had  instituted  no  pro- 
gs to  contest  their  validity.  Held,  that 
nswer  was  insufficient  for  not  averring 
dnring  the  time  specified,  plaintiffs  bad 

of  the  facta  rendering  the  assessments 
-Marion  ft  M.  Gravel  Road  Co.  v.  Mc- 

66  Ind.  468. 

(Sap.  W) 

he  provisions  of  Acts  March  8,  1877,  I 
r  the  enjtdning  of,  or  declaring  void,  as- 
>nts  for  the  construction  of  a  free  gtavel 
authorise  an  action  for  such  purpose  only 
single  individual,  or  by  persons  repre- 
g  a  single  Interest,  and  not  a  joint  ac- 
»y  many  laodownem  whose  interests  are 
ite  and  distinct.— Stoddard  v.  Johnson, 
d.  20. 

(8«p.  1881) 

rbere  the  Le^slature  has  delegated  pow- 
)  commisaionera  to  levy  special  assess- 
for  the  construction  of  highways,  the 
<  cannot  interfere  by  injunction  to  restrain 
commissioners  from  exercising  discretion- 
Dwers  within  the  scope  of  the  legislative 
risation.— RickettB  t.  Spraker,  77  Ind. 

"hat  the  board  of  commiraioners  included 
ingle  order  two  petitions  for  the  construc- 
f  parts  of  a  continuous  gravel  road  under 
:t  of  March  3,  18T7,  was  not  ground  for 
junction  against  t^e  collection  of  a  special 
ment  levied  to  pay  the  expense  of  con- 
ing such  road.— Id. 

"be  discretion  of  the  board  of  commission- 
levying  special  assessments  to  pay  bonds 
to  pay  the  cost  of  constructing  gravel 


roads  ander  the  act  of  March  3,  1877,  hefont 
such  bonds  have  matured,  will  not  be  interfeiei 
with  In  proceedings  to  enjoin  the  collection  ^ 
such  special  assessments.— Id. 

Injunction  will  not  lie  to  restrain  the  col- 
lection of  a  tax  iK>sse8sed  in  aid  of  the  coa> 
struction  of  a  gravel  road,  on  the  ground  thst 
the  county  auditor  has  illegally  Increased  tba 

assessment.— Id. 

Injunction  does  not  lie  to  cmtrol  the  d^^ 
cision  of  the  viewers  and  commissioners  ap^ 
pointed,  under  Act  March  3,  1877,  to  aaae^ 
benefits  and  damages  to  lands  by  reason  ^ 
the  construction  of  a  gravel  road^Id. 

mtat  the  commissioners  proved  for  tbe 
collection  of  taxes  on  lands  benefited  by  tbe 
building  of  ft  gravel  road,  before  the  maturiOr 
of  the  bonds  issued  for  the  boilding  of  8U<^ 
road,  was  no  ground  for  an  injunction  againit 
collecting  the  taxes. — Id. 

tS]    (8»p.  1881) 

In  an  action  to  enjoin  the  collection  of  an 
assessment  of  benefits,  under  Acts  1877,  p.  7-^, 
reviving  the  assessments  made  under  the  gravel 
road  act  of  1SG9,  held,  that  a  sworn  petition 
to  the  auditor  to  place  the  assessment  on  tie 
duplicate  might  take  the  place  of  petition  and 
affidavit— Ludlow  t.  Union  Tp.  Gravel  Road 
Co..  77  Ind.  408. 

A  party  seeking  to  enjoin  the  collection  of 
assessment  of  benefits  arising  from  the  coi- 

struction  of  a  gravel  road,  under  Act  March  2. 
1877,  is  required  to  show,  not  that  the  nec- 
essary facts  were  not  stated  in  the  petitloitt 
but  that  they  did  not  exist— Id. 

m   (Sap.  1887) 

Where  two  landowners,  whose  lands  a|ft 
assessed  for  the  construction  of  a  free  gravft 
road,  appeal  from  the  order  of  the  board  4f 
commissionem  levying  the  tax,  and  secure  R 
judgment  declaring  the  order  of  the  board 
be  vacated  and  annulled,  no  proceedings  ciltti 
rightfully  be  had  upon  such  order,  and  an  14- 
jnnction  will  lie.  for  such  a  case  is  not  withi^ 
Rev.  St.  i  6102,  relating  to  immaterial  erron 
committed  by  the  commisaioners  In  tlie  proceed' 
lags  to  lay  out  a  road.— Fleener  t.  (Hamaaf 
112  Ind.  288,  14  N.  E.  76. 

[1]  (Sup.  1889) 
Where  landowners  successfully  resist  as- 
sessments made  for  the  expense  of  buildicji 
gTBvel  roads,  they  cannot,  under  Rev.  St.  1881, 
ft  r)102,  providiag  that  the  costs  shall  be  ap- 
portioned among  the  parties  or  paid  by  tlift 
county  in  whole  or  part,  as  justice  may  reqnirp, 
be  compelled  to  pay  the  fees  of  the  attorneys 
employed  by  the  board  of  county  comniissioa- 
ers.— Board  of  Com'rs  of  Montgomery  County  7* 
Fullen,  118  Ind.  168,  20  N.  R  771. 

tJl     (Sup.  1890) 
Under  Rev.  .  St.  1881,  |  5102,  providic;: 
tbat  no  person  shall  be  permitted  to  take  a  l- 
vantage  of  any  erior  in  proceedings  to  establUti 
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a  tree  turnpike  nnlms  he  is  nlfpotod  thereby, 
and  giving  the  circuit  court  power,  in  case  of 
error  affecting  the  right  of  a  piaiutiff,  to  set 
the  proceedings  aside  as  to  him.  without  affect- 
ing the  rights  of  other  parties  in  iutei'CFt.  an  ap- 
peal hr  one  landowner  does  not  stay  proceedings 
or  reader  void  assessuicnts  as  to  others,  not 
nffwtpil  by  the  error  complained  of. — Ilight  t. 
Claiiian,  121  lud.  447,  23  N.  E.  279. 

[k]  (Sap.  1S90) 
Under  the  statutory  procoedinRS  for  the 
couFitruction  of  gravel  roads,  an  appeal  from 
the  final  order  confirming  the  report  of  free- 
liolders  appointed  to  estimate  the  expense  of 
the  improvement  does  not  iirTect  the  right  of 
the  board  of  commissioners  to  proceed  with  the 
matter,  so  far  as  the  rights  of  property  owners 
wlio  have  not  joined  in  tlie  appeal  are  con- 
cemed.-Stipp  v.  Claman,  12:t  Ind.  "1^2,  24  N. 
11  131:  Anderson  v.  Claman,  123  Iml.  471,  24 
N.  E.  175. 

Ll]  (Snp,  1891) 
Rev.  St.  18S1,  SS  5002,  .TOIHI.  ri'lating  to 
the  construction  of  free  gravel  I'oads.  provide 
that  the  board  of  commissioners  shall  appoint 
viewers  to  estimate  the  expense,  ete.,  and  ap- 
jmrtion  the  estimated  expense  ui>on  land  ae- 
<-onlinK  to  the  benefits.  The  auditor  is  required 
to  then  notify  those  interested,  and  the  board 
then  hears  objections,  and.  if  no  snfflctent  rea- 
^M)n  is  shown  against  it,  approves  thp  report  of 
the  viewers,  and  orders  an  assessment  of  the 
amoimt  due  from  each  tract.  HvUJ,  that  the 
nnler  of  the  board  has  the  force  of  a  jiidi;ment, 
and  an  action  would  not  lie  by  a  landowner 
to  enjoin  collection  of  an  assessment  on  his 
land  on  the  gronnd  that  It  was  Illegal.— Loes- 
nitjs  V.  Seelingcr,  127  Ind.  422,  25  N.  B.  1037, 
26  N.  E.  887. 

[m]    (Sap.  1S9Z) 

In  an  action  to  enjoin  an  assessment 
against  property  owners  under  a  defective  no- 
tice in  proceedings  for  the  establishment  of 
free  gravel  roads,  an  answer  setting  up  such 
notice  and  an  assessment  levied  after  com- 
mencement of  the  action  is  not  sufficient. — Tuck- 
er v.  Sellers.  30  X.  E.  631,  130  Ind.  514;  Same 
V.  O'Neal,  30  X.  E.  533,  130  Ind.  597. 

In  a  suit  to  restrain  the  collection  of  a 
road  ii.ssessment,  it  appeared  that  in  the  pro- 
fcediugs  to  open  the  road  the  viewers  did  not 
iiirlude  plaintiEf's  land  in  their  report  tor  the 
rraROQ  that  it  was  included  in  a  report  made 
on  R  petition  for  another  road.  The  petition 
for  the  other  road  was  dismissed,  after  which 
the  board  of  comniissioners  ordered  the  lands 
that  had  been  omitted  from  the  former  report 
to  be  assessed,  and  the  engineer  placed  such 
omitted  lands  on  the  map  prepared  by  him, 
and  the  board  in  rocular  session  directed  the 
viewers  to  view  the  lands,  but  by  inadvertence 
this  order  was  not  entered  on  record.  Plain- 
tiff's land  was  within  one-fourth  of  a  mile  ol 
the  line  of  the  road,  and  the  assessment  on  his 


land  was  just  and  equitable.  After  the 
made  their  report,  the  auditor  gave  tb< 
notice  of  the  meeting  of  the  board  a] 
to  hear  and  detennine  complaintB  of  i 
owners,  and  at  this  meeting  plaintiff  e 
and  filed  written  objections  to  the  asa 
as  to  his  land.  Held  that,  as  the  ho 
jurisdiction  over  the  general  subject, 
could  not  collaterally  attack  the  assess) 
injunction. — Id. 

Prooopdinna  to  enforce  an  ndditioi 
nsfiessmeiit,  Iiecun  t)efore  the  adilitiona 
moiit  w!iH  made  and  placed  on  the  roll, 
eiijoiiifl  llinuch  the  assi'ss-ment  was  dii 
after  the  iujunctiou  suit  was  commen 
was  not  pleaded  in  the  answer. — Id. 

[n]  (Snp.  1893) 
A  landowner  who  did  not  appeal  1 
srssnirnt  for  rnsts  of  a  free  gravel  r< 
not  rostrnin  the  colle<'lii>n  thereof  on  th* 
tliat  the  board  of  commissioners,  withoi 
set  aside  a  verdict  by  a  jury  for  damage 
ing  to  liim  from  such  road,  or  because, 
dering  a  subsequent  verdict,  the  jury  c 
from  the  amount  of  h!s  damages  the  an 
the  benefits  received  by  him  from  the  c 
tion  of  the  road. — Cason  T.  Harrison,  : 
:'h{0.  3r.  X.  K.  2<i8. 

[o]     (Snp.  1893) 

An  injunction  will  not  lie  to  rest 
collection  of  part  of  an  assessment 
ground  that  the  money  is  not  yet  actual 
ed  for  the  payment  of  bonds  or  in 
Florer  v.  McAffee,  185  Ind.  540,  35  N. 

Ip]    (Sap.  18H) 

Eh-idence  in  a  suit  to  restrain  the  e 
of  certain  nssessmenta  on  land  for  the  c 
tion  of  a  gravel  road  considered,  and  hi 
cient  to  sustain  the  verdict  as  to  the 
etc.— Giickien  v.  Bothrock,  37  N.  E. 
Ind.  355. 

[q]    (Sap.  1898) 

A  complaint  to  enjoin  the  ooUectio 
scssments  on  plaintiff's  lands  to  pay 
penses  of  a  road  constmcted  under  ] 
1881,  jil  5091-5103  (Bums'  Hev.  St, 
CtS-Vt-O^iGT),  ailing  that  his  lands  bi 
been  reported  by  any  engineer  or  by  ai 
ers  as  benefited  h;  tlie  road.  Is  ins 
without  further  alleging  what  the  com 
ers'  record  discloses  on  the  subject,  aim 
authority  is  conferred  on  the  commissi) 
the  statute  to  make  all  needed  correct! 
supply  all  omissions.— I-ay man  t.  Huj 
N.  E.  lOSa  152  Ind.  484. 

In  a  collateral  attack  by  injunctio 
sessments  against  plaintiff's  lands  to 
exi)enses  of  constructing  a  macadamizi 
in  pursuance  of  Rev.  St  1881,  8S  50 
(Bums'  Rev.  St.  1894,  S!  0855-6807). 
regularities  or  defects  in  making  the 
ment  cannot  be  inquired  into,  where  tb 
of  commissioners  bad  jurisdiction. — Id. 
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Ir]  (Sop.lMtt) 
A  party  agKrieved  hj  the  action  of  county 
<-ommIsfnoner8  ordering  an  aasessment  oE  taxes 
to  meet  the  cost  of  a  road  construction  at  a 
coat  exceeding  the  limit  prescribed  by  Acts 
1S99,  p.  26,  not  having  the  right  to  appeal  by 
virtue  of  Bums'  Rev.  St.  1001,  8  78.19.  giving 
the  right  of  appeal  from  decisions  of  the  com- 
missioners which  are  judicial  in  character,  is 
entitled  to  relief  in  equity.— Board  of  Com'rs 
of  Owen  County  t.  Spangler,  65  N.  743, 
159  Ind.  5T5. 

M  (aiip.  1906) 
Ib  an  action  to  restraia  the  lery  of  an  as- 
xe«9m«Dt  for  the  construction  of  a  gravel  road, 
eridenoe  showing  fraud  and  irregularity  in  the 
Tiewers*  report  and  other  proceedings  before 
the  commissionera  was  irrelevant— Todd  v. 
Crail,  77  X.  E.  402,  1«7  lud.  48. 

For  Cases  fbom  Other  Statks. 

Sn  25  Ceitt.  Dio.  High.  SS  390-M8. 

1 149.    Disposition  of  proceeds. 

[a]  <Svp.  ISS4) 

Rev.  St.  1881.  S{  5001-5103.  provide  that 
money  for  the  construction  of  county  roads 
!ih.ill  be  raised  by  the  sale  of  county  bonds,  ma- 
turing at  intervals  after  two  years,  that  the 
priocipal  and  interest  are  to  be  paid  by  assess- 
ments  oQ  the  Itrnds  benefited,  and  the  improve- 
ments provided  for  are  required  to  be  done  un- 
■ler  contract,  and  under  the  superintendence 
•of  a  competent  engineer  appointed  by  the  coun- 
ty board.  Eeld,  that  the  proceeds  derived  from 
the  sale  of  bonds  and  the  collections  of  assess- 
ments are  to  go  into  the  county  treasury,  and 
expenses  for  improvements  are  to  be  paid  out 
upon  allowances  made  by  the  board  of  county 
conunissioners.— Matter  t.  Stout,  93  Ind.  19. 

[b]  (S«p.  1891) 

Where  bonds  ate  issued  to  pay  for  a  road 
improvement,  the  bondholders  are  not  respon- 
sible for  the  application  of  the  money,  and  the 
fact  that  the  money  is  diverted  to  other  pur- 
poses, and  the  improvement  is  not  completed, 
rioes  not  invalidate  an  assessment  made  for 
the  purpose  of  paying  the  bonds.— Ixtesnitz  v. 
.'feelinger,  127  Ind.  422,  26  N.  E.  1037,  26  N. 
E.  887. 

[c]  (Snp.  1894) 

Where  bonds  were  sold  for  the  construc- 
tion of  a  gravel  road,  the  fnnds  of  the  road 
were  properly  charged  with  payments  on  the 
bonds  made  by  the  county  treasurer.— Manor  v. 
Board  of  Com'rs  of  Jay  County,  137  Ind.  3C7, 
31  N.  E.  059.  36  N.  E.  1101. 

Fob  Cases  fbom  Otheb  States, 
See  25  Cbht.  Dig.  High.  |  404. 

i  ISl.  Work  om  road  hj  taxpayon. 

Mandamus  to  compel  certificate  of  woi^  done, 
see  MandauvS.  |  87. 


[al  (Snp.lSU) 
The  certificate  of  exemption  from  work  on 
a  highway,  given  by  a  township  trustee,  under 
section  0,  1  Gav.  &  H.  p.  589,  is  the  means 
of  presenting  the  facts  stated  in  it  to  the  super- 
visor of  the  township  in  which  it  is  issued, 
and  is  prima  facie  evidence  of  such  facts;  and 
the  burden  of  proof  is  upon  the  supervisor  to 
show  that  it  is  false.— Shideler  t.  Clinton  Tp. 
ex  reL  Choen,  23  Ind.  479. 

[b]    (Snp.  ISSO) 

The  exemption  from  labor  on  the  highway, 
under  1  Rev.  St.  1876,  p.  857,  |  9,  is  a  matter 
for  the  exclusive  determination  of  the  township 
trustee,  and  it  is  no  defense  to  such  action  to 
set  up  a  ground  upon  which  such  trustee  might 
have  exempted  defendant  from  road  work.— 
Winfield  Tp.  v.  Wise,  73  Ind.  71. 

In  suit  against  A.  to  recover  for  a  fail- 
ure to  perform  road  work,  or  to  pay  the  com- 
mutation therefor,  the  jury  cannot  consider  the 
amount  of  exemption  allowed  in  cases  of  judg- 
ments founded  on  contracts  in  determining  the 
question  whether  defendant,  as  he  alleged,  was 
too  poor  to  pay  the  commutation.— Id. 

[e]    (Snp.  1S86) 

Under  Rev.  St.  1804,  i  6S23,  providing 
that  on  application  to  the  township  trustee  any 
person  liable  to  work  on  highways  may  be  ex- 
empt therefrom  if  he  belongs  to  "a  legally  or- 
ganized fire  company,"  one  claiming  exemption 
must  show  compliance  with  Rev.  St.  1804,  H 
4584,  4585.  in  force  at  the  time  of  the  company's 
organization,  which  require  the  original  articles 
of  such  association  to  be  filed  with  the  county 
recorder,  and  eectlcai  3423,  providing  that  dupli- 
cates or  colified  copies  of  such  articles  shall  be 
filed  with  the  secretary  of  state.— Porter  v. 
State  ex  rel.  Dunkleberg,  141  Ind.  488,  40  X. 
E.  1061. 

[d]  (App.l»5) 

The  liability  to  work  on  highwasrs,  im- 
posed by  Boms*  Rev.  St.  1894,  |  6810,  on  all 
able-bodied  male  citizais  between  the  ages  of  21 
and  50  years,  is  not  in  the  nature  of  a  poll  tax, 
bnt  of  the  nature  of  military  or  Juiy  service. 
— Ijeedy  v.  Incorpcnrated  Town  of  Bourdon,  12 
Ind.  App.  486,  40  N.  B.  640. 

Rums'  Rev.  St.  1894,  IS  6621-d023  (Rev. 
St.  ISSl,  SS  4001^003),  exempting  active  mem- 
bers of  any  fire  company  organized  under  the 
corporate  authority  of  a  city  or  town  from  mili- 
tary or  jury  service  and  from  the' payment  of  a 
poll  tax.  does  not  exempt  a  memlwr  of  a  fire  com- 
pany organized  under  the  general  laws  of  the 
state  from  the  liability  to  work  on  the  streets  and 
highways.— Id. 

Fob  Cases  fbom  Other  States, 

See  2r>  Cent.  Dio.  High.  H  407-410. 
See,  also,  note,  5  L.  R.  A.  (N.  S.)  1139; 
note,  74  Am.  St.  Rep.  667. 
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V.  BEOUUI.TIOK  AHD  USE  FOB 
TBAVEI- 

Appeal  from  decision  of  county  board  on  ap- 
pHcation  for  leave  to  turnpike  company  to 
constmct  road  along  public  highway,  Bee 
Counties,  |  58. 

Bridget,  see  Bbidoeb,  |S  29-45. 

Turnpikes  and  toll  roads,  see  Tdbnpikes  and 
Toll  Roads,  U  S7~B1. 

(A)  OBSTRUCTIONS  AND  ENCROACH- 
MENTS. 

Canals  crossing  highways,  see  Canals,  f§  17, 
19. 

Effect  of  consent  of  members  of  town  board,  to 
obstruction,  see  Towns,  {  2G. 

Injuries  from  obstnictioos,  see  post,  §S  187-213. 

Jurisdiction  of  action  tOr  trespass  as  depend- 
ent on  whether  title  to  real  property  is  in- 
volved, see  Courts,  |  163. 

Liability  of  railroad  company  for  injuries  from 
defects  in  crossings,  see  Railroads,  |  303. 

Liability  of  railroad  company  for  Injuries  from 
obstructions  at  croasinga,  see  Railroads,  i 
304. 

Liability  of  railroad  company  to  penalty  for 
obstructing  highways,  see  Railroads,  i  254. 

On  private  roads,  see  Private  Roads,  H  7-9. 

On  streets,  see  Municipal  Corporations,  H 
691-700. 

Presumptions  as  to,  see  Evidence,  |  84. 

Repeal  of  penal  act  by  change  in  definition  of 
offense  or  in  punishment  thereof,  see  Stat- 
utes, I  165. 

i  163.  Obstviietloa  of  msa  of  Uskway  ia 
seKoraL 

[S]    (9nv.  1S63) 

The  backing  of  water  over  a  public  high- 
way to  the  injury  and  annoyauce  of  the  public 
by  the  erection  of  a  milldam  is  a  common  nui- 
sance.—State  T.  Phipps,  4  Ind.  515. 

lb]    (S»p.  1866) 

It  is  no  answer  to  an  action  for  obstruct- 
ing a  public  highway  that  the  defendant  opened 
a  way  through  which  travel  might  pass.— 
Weathered  v.  Bray,  7  Ind.  700. 

[c]  (Sop.  1859) 

It  is  no  defense  to  an  action  for  obstruct- 
ing a  public  way  that  the  plaintiff  obstructs  it 
on  his  own  land.— Langsdale  v.  Ronton,  12  Ind. 
407. 

[d]  (Sop.  189D) 

A  railroad  company  has  no  right  to  use  a 
Iiighwny  for  the  storage  of  cars  or  even  as  a 
place  for  the  temporary  deposit  thereof;  and 
hence  either  temporary  or  permanent  or  other 
occupancy  of  a  highway  by  a  hand  car  was 
prima  facie  unlawful. — Ohio  &  M.  R,  Co.  T. 
Trowbridge,  26  N.  B.  64,  126  Ind.  301. 

[«]     (App.  18») 

The  obstruction  of  a  public  highway  consti- 
tutes a  public  nuisance.— Zimmerman  t.  State, 
31  N.  E.  550.  4  Ind.  App.  583. 


[f]     (App.  1896) 
A  prescriptive  right  to  maintain  a 
through  the  embankment  of  a  highway 
be  based  on  the  failure  of  the  public  aot 
to  objfK;t  to  its  maintenance,  where  it  in 
interfered  with  the  use  of  such  higl 
Terre  Haute  &  I.  R,  Oo^  t.  Zehner,  ;i 
App.  273,  42  N.  EL  756. 

For  Cabes  from  Other  States, 

See  2.J  Cent.  Dio.  High.  SS  299,  4: 
See,  also,  notes,  12  L.  R.  A.  115,  1^ 
A.  308,  2  U  R.  A.  (N.  S.)  159,  26! 

9  1S6.  Persons  entitled  to  remedl* 

Rights  and  remedies  of  abutting  own 

ante,  H  86,  87. 

[a]  (Svp.  1881) 

MTiere  there  is  no  Inconvenience  to 
dividual  by  the  obstruction  of  a  highv 
cannot  right  the  supposed  wrongs  to  tht 
vi  et  armis;  but  the  public  must  proi 
its  proper  officers  to  remove  the  ob8tm< 
punish  the  party  erecting  it- Bidinger  1 
op,  76  Ind.  244. 

[b]  (8«p.  1881) 

One  who  has  erected  costly  bnlldln 
enjoin  the  obstruction  ct  the  highway, 
tuting  his  only  means  of  Ingress  and  ei 
the  buildiags,  before  he  haa  snfEered  acta: 
age  from  the  obstruction.— Ross  t.  Tb 
78  Ind.  90. 

[c]  One  cannot  maintain  an  action 
unlawful  obstruction  of  a  public  highv 
less  be  shows  that  he  has  sustained  a 
Injury.— (Sup.  1883)  Powell  v.  Bunger, 
64;  (1880)  Sohn  v.  Cambem,  106  Ind. 
N.  E.  813. 

[d]  (Svp.  1883) 

A  person's  right  to  use  a  public  i 
passage  thereon  is  not  affected  by  the  i 
of  his  residence  therefrom  as  prozimit 
him  no  greater  right  of  passing  than  an 
person,  and  hence,  not  being  specially 
by  an  obstruction,  he  can  have  no  priva 
of  action  therefor.- Powell  v.  Hunger,  l 
64. 

To  be  prohibited  by  one  through 
lands  a  highway  runs  from  passing  n) 
highway,  and  to  cease  to  use  or  refrai 
using  the  road  because  of  such  order,  i 
constitute  a  special  Injury  from  a  publ 
ance,  or  afford  a  right  of  action  for  the  1 
iDcouveoience  arising  from  going  a  roo: 
cult  way. — Id. 

[e]  (Sap.  1883) 

To  entitle  plaintiff  to  recover  for 
struction  of  a  highway,  he  must  show 
had  sustained  damages  different  in  degi 
different  in  kind  from  those  sustained 
public  generally  by  reason  of  the  obstro 
Matlock  V.  Hawkins,  92  Ind.  225. 

In  an  action  to  Tecover  damages 
obstructing  of  a  public  highway,  plainti 
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abow  hj  prepoDderating  erideoce  the  ezlBtence 
of  the  highway  described  in  the  complaiat— Id. 

To  entitle  plaintiff  to  kcotot  damages  for 
the  obstniction  of  a  bighwa;.  it  devolves  on 
him  to  ifaow  b7  a  fair  preponderance  of  the 
evidence  that  Oie  highway  was  obstmcted  as 
alleged.-Id. 

in  1883) 

Id  a  private  action  for  damages  resulting 
from  an  ol»tniction  in  a  highway,  and  to  abate 
the  alleged  obstruction,  the  complaint  should 
allege  special  damages  to  plaintiff.— Waltman  v. 
Bond,  M  Ind.  225. 

[g]  (B«».I88<) 

The  fact  that  a  dttsen'a  nnite  to  his  mar- 
ket is  interfered  with  by  obstmctionB  placed 
in  tlie  highway  is  not  soch  a  special  injury  as 
will  entitle  him  to  maintain  an  action.— Sohn 
r.  Oambem.  106  Ind.  80%  6  N.  B.  813. 

m  (B«p.lSS8) 

An  allegation  that  the  obstmction  prevents 
the  access  of  petitioners  to  a  public  cemetery 
in  which  members  of  their  family  are  buried 
does  not  show  special  damages.— Sunderland  v. 
Martin.  113  Ind.  411,  15  N.  E.  689. 

P]  (9np.l890) 

An  action  for  damages  cannot  be  main- 
tained by  a  private  citizen  against  one  who  ob- 
structs a  public  highway,  unless  such  citizen,  by 
msoa  of  such  obstruction,  has  sustained  some 
damage  peculiar  to  himself,  and  not  suffered  by 
the  public  generally.— Fossion  v.  Landry,  24  N. 
E.  96,  123  Ind.  136. 

A  special  verdict,  which  finds  that  the 
Me  of  a  public  way  as  a  means  of  ingress  and 
egress  to  plaintiGTs  buildings  is  of  a  given  value 
per  month,  and  that  the  plaintiff  has  been  de- 
prived of  the  use  of  it  for  a  stated  number  of 
months,  will  be  construed,  on  appeal,  as  assess- 
ing the  damages'  with  reference  to  the  value 
of  the  way  as  an  appurtenance  of  plaintiff's 
property.— Id. 

Q]  (Snp.  1891) 
Where  land  is  so  ritoated  with  reference 
to  a  public  highway  that  such  highway  is  nec- 
essary to  ingress  and  egress  to  and  from  the 
land,  Uie  owner  has  a  private  easement  fn  the 
psblic  highway,  and  may  maintain  an  action  for 
its  obstmction.— Harding  v.  Cowgar,  26  N.  G. 
799,  127  Ind.  245. 

[k]  A  complaint  in  an  action  for  the  obstruc- 
tion of  a  public  highway,  which  alleges  that  it 
wiB  used  by  the  public,  and  that  its  use  and 
occQpancy  by  defendant  for  its  railroad  track 
eat  of  plaintiff's  means  of  ingress  to  and  egress 
ftom  bis  adjacent  property,  sufficiently  shows 
his  special  interest  in  the  highway,  entitling 
him  to  maintain  the  action.— (App.  1904)  Cin- 
cinnati. R.  &  M.  R.  R.  v.  Miller,  72  N.  E.  827, 
T8  N.  B.  1001,  36  Ind.  App.  26 ;  (1906)  Same  v. 
TroDtman,  75  N.  B.  277,  38  Ind.  App.  700. 

Fob  Gases  raoM  Otheb  Statbs, 

8b  as  Cert.  Dig.  High.  If  43:^436. 


§  ZS7.  RemoTal. 

Mandamus  to  compel  removal  of  obstruction, 
see  Manoauus,  {  98. 

Is]    (S>».  18H) 

He  who  had  obstmcted  a  connty  road  was 
not  entitled  to  notice  before  suit  to  remove  the 
obstruction,  under  the  Acts  1849.  p.  116^— Spier 
T.  Niman,  5  lud.  459. 

[b]    (S«p.  1866) 

Act  March  6,  1865.  authorizing  sopervisoiB 
to  remove  fences  along  highways  in  certain 
cases,  is  not  liable  to  the  objection  that  it  con- 
fers judicial  powers  on  the  supervisors.— Hy- 
mes  T.  Aydelott,  26  Ind.  431. 

tc]    {8MP.  1887) 

Filling  up  a  culvert,  thereby  causing  a 
highway  to  become  impassable,  and  constructing 
a  ditch  so  ss  to  collect  the  surface  water  into 
a  channel,  and  discharge  it  upon  another's  land, 
is  a  nuisance  which  the  party  specially  Injured 
may  abate  by  restoring  the  culvert,  doing  no 
wanton  or  unnecessary  injury. — Beed  T.  Cheney, 
111  Ind.  387.  12  N.  E.  717. 

Fob  Cases  fbosi  Otheb  States, 

See  25  Gent.  Dig.  High.  H  423-429,  434. 

1169.  Injuetloa. 

[a]     (Sap.  18») 

To  show  that  the  highway  obstructed  is 

the  plaintiffs'  usual,  convenient,  and  necessary 
route  of  travel  from  their  houses,  which  are  all 
on  or  in  the  vicinity  of  the  road,  to  their 
market  town  and  usual  place  of  business,  and 
that  without  greater  or  less  circuity,  when  the 
road  is  so  obstructed,  they  and  each  of  them 
have  no  -other  means,  nor  have  the  public  wish- 
ing to  use  the  road,  of  going  to  and  fro,  as 
they  have  a  right  to  do,  for  business,  comfort, 
and  pleasure,  is  not  enough  to  entitle  plain- 
tiffs to  enjoin  the  obstruction  of  the  highway  as 
a  nuisance.— McCowan  r.  Whitesides,  31  Ind. 
235. 

A  private  person  cannot  enjoin  the  obetruct- 
iog  of  a  public  highway  without  showing  a 
special  and  peculiar  injury  to  himself,  not 
common  to  the  public.  The  fact  that  the  in* 
jury  to  such  person  is  greater  in  degree  than 
that  to  others  does  not  entitle  him  to  such  re- 
lief. The  injury  must  be  special.  It  may  be 
to  more  than  one  person,  but  must 'not  em- 
brace the  entire  public— Id. 

[b]  (Snp.  1891) 

The  complaint  in  an  action  to  enjoin  the 
obstruction  of  a  public  highway  must  describe 
it  as  a  public  highway.— Harding  v.  Cowgar,  26 
N.  B.  799,  127  Ind.  245. 

[c]  (Snp.  1900) 

In  a  suit  for  a  mandatory  injunction  to 
compel  the  removal  of  an  obstruction  in  a 
highway,  the  fact  that  the  removal  injured 
others  in  like  manner  and  degree  to  plaintiffs, 
was  immaterial,  so  long  as  the  injury  was  pe- 
culiar to  them,  and  did  not  embrace  the  public 
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ill  gt'iRTal.— Martin  t.  Marks,  57  X.  H  249,  154 
Ind.  M9. 

A  finding  of  fact,  in  a  suit  of  an  abutting 
landowner  to  enjoin  tiie  obstruction  of  a  high- 
way by  a  fence,  that,  after  the  obstruction  was 
built,  plaintiff  placed  a  gate  in  bis  own  fence 
bordering  the  highway,  which  was  one  foot 
narrower  than  tho  average  farm  gates  in  the 
neighborhood,  and  so  partially  olistructed  ac- 
cess to  his  farm,  is  not  ground  for  an  objec- 
tion to  a  conclusion  of  law  that  plaintiff  is  en- 
titled to  tlie  relief  asked  ;  it  appearing  that  such 
fate  would  have  afforded  plaintiff  sufficient  ac- 
cess to  his  property  had  the  highway  not  been 
obstructed,  and  he  having  the  same  right  to 
erect  such  gate  after  the  obstruction  waa  built 
as  before.— Id. 

For  r.\REs  FROM  Other  Statek. 

See  25  Cest.  Dig.  High.  H  4:iO,  431,  43o. 
See,  also,  note.  52  Am.  Rep.  574. 

§  160.  Aotions  for  damagea. 

Joinder  of  causes  of  action,  see  Action,  i  45. 

[a]  An  action  on  the  case  lies  for  an  injury 
occasioned  by  obstructing  any  highway. — (Sup. 
l,s;!S)  Martin  v.  Bliss,  5  Blackf.  .•{.'),  32  Am. 
Dec.  r>2;  (ISi'SO)  Board  of  Com'rs  of  Franklio 
County  T.  White  Water  Val.  Canal  Co.,  2  Ind. 
Ifi2. 

lb]  (Sap.  1884) 
The  complaint,  in  an  action  for  damages  for 
the  obstruction  of  a  public  liighway,  alleged 
that,  by  reason  of  the  obstruction,  the  comfort 
of  plaintiff  had  been  disturbed,  and  the  free 
use  of  plaintiff's  property  so  obstructed  as  es- 
sentially to  interfere  with  the  comfortable  en- 
joyment of  life  and  his  property.  Held,  that 
the  complaint  waa  inaufficient,  there  being  no 
showing  that  plaintiff  was  hindered  in  the  nse 
of  the  public  easement,  or  that  Ingress  to  or 
egress  from  his  real  estate  had  been  or  would 
be  prevented,  or  that  the  value  of  his  property 
was  or  would  be  depreciated. — Waltman  t. 
Rund.  94  Ind.  225. 

[0]  (Sop.  1S90> 
In  an  action  for  obstructing  an  alley,  con- 
struing the  verdict  as  assessing  the  damages 
with  reference  to  the  value  of  the  alley  in 
controversy  ns  an  appurtenance  to  the  prop- 
erty of  the  plaintiffs,  it  covers  all  the  issues 
presented  by  the  pleadings,  and  waa  sufficient 
to  authorize  judgment  upon  it. — Fossion  v.  Lan- 
dry. 24  N.  E.  06,  123  Ind.  13G. 

[d]    (Sap.  1H»> 

In  a  suit  to  enjoin  an  ohstniction  to  a  high- 
way, and  also  for  damages  suffered  by  reason 
thereof.  It  Is  proper  to  admit  evidence  as  to 
what  effect,  it  any,  the  continuance  of  the  ob- 
struction would  have  in  diminishing  the  value 
of  plaintiffs  lands  abutting  on  the  highway.— 
Martin  v.  Marks,  57  N.  E.  24!>,  154  Ind.  549. 

Tel  A  complaint  in  an  action  for  the  obstruc- 
tion of  a  public  highway  which  became  such 


more  than  30  years  before  the  alleged 
tion  need  not  allege  how  the  highway  c 
existence  as  such.— (App.  1904)  Oincii 
&  M.  K.  R.  V.  Miller,  72  N.  E.  827. 
1001,  36  Ind.  App.  20;  (1906)  Same  ^ 
man.  75  N.  E.  277,  38  Ind.  App.  700. 

For  Cases  from  Other  States, 
See  25  Cent.  Dig.  High.  j|f  426,  ■ 
36  Cent.  Dig.  Man.  Corp.  f  15 

§  161.  Actions  for  penalties. 

Disposition  of  proceeds,  see  Penaltik 
Exclusive    or    concurrent  jurisdicti 

Courtb,  {  472. 
Joinder  of  counts  for  separate  penal 

Penalties,  |  32. 
Mandamus  to  compel  suit  for,  see  Ma: 

S§  3,  73. 

[a]  (Sap.  1842) 

The  circuit  court  has  not  origin 
diction  to  enforce  penalties  incurred  by 
obstructions  to  remain  in  highways.  S 
allies  cau  only  be  sued  for  before  ju 
the  peace.— Aldrich  v.  Hawkins,  6  Bla 

[b]  <Sap.  ISGfl) 

1  Gav.  &  H.  St  p.  692,  which 
the  supervisor  of  roads  to  sue  for  oh 
a  highway  within  three  days  after 
knowledge  of  the  fact,  was  not  intended 
ate  as  a  statute  of  limitations  as  to  tl 
of  actions;  and  such  a  suit  will  no 
feated  if  not  brought  within  that  period 
— liindley  v.  Braxton,  27  Ind.  56. 

[c]  (Sap.  1866) 

When  an  action  begun  by  the  si 
of  a  road  district,  in  the  name  of  the 
trustee,  to  recover  a  penalty  for  the 
tion  of  a  highway,  is  dismissed,  the  tov 
liable  for  costs.- Sebrell  v.  Fall  Creel 
Madison  County,  27  Ind.  80. 

[d]  (Sup.  1876) 

Under  1  Gav.  &  H.  St.  p.  592,  f 
viding  that  any  person  who  shall  "ui 
rily,  and  to  the  hindrance  of  passengers, 
any  highway,"  shall  forfeit  the  sum 
dollars,  the  complaint  should  allege  tha 
fendant  "unnecessarily,  and  to  the  h 
of  passengers,"  obstructed  the  highway 
is  not  sufficient  to  allege  that  he  ot 
the  highway  so  as  to  make  it  impassa 
so  that  it  could  not  be  traveled  and 
the  public— Nowels  v.  Alter,  53  Ind. 

[el    (8np.  1881) 

Where  a  highway  was  tempera 
structed.  so  that  the  public  was  compell 
around  the  obstruction,  the  highway 
thereby  vacated ;  hence  one  who  fell 
across  the  way  waa  liable,  under  1  : 
1881,  I  5082,  imposing  a  penalty  for 
tion  of  a  highway.— Davis  v.  Nicholson, 
183. 

Fob  Cases  prom  Other  States, 

See  25  Cent.  Dig.  High.  f{  322,  • 
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1 162.  Crlmlaal  raapomsiblUty. 

IfDorance  of  the  law  as  defense,  see  Cbiiunal 
Law.  I  32. 

Snfficiencr  oC  affidavit  charging  obstruction, 
see  Cbiminal  Law,  |  211. 

Fob  Cases  ntOM  Otheb  States, 

See  25  Cbst.  Dio.  High.  H  444-455. 

i  168.  —  Offenses. 

(a]  (Sap.  1850) 

By  Rev.  St.  1843.  p.  974,  the  making  a 
fence  across  a  public  highway  is  a  public  uui- 
sanee,  and  is  Indictable  as  such.— State  t.  Mis- 
kimmoDs,  2  Ind.  440. 

[b]  (9np.  1852} 

Section  121  of  the  general  road  law  of  1S40, 
providing  a  remedy  at  the  suit  of  the  road  su- 
pervisor for  obstructing  a  public  highway,  does 
not  talce  away  the  remedy  by  indictment  au- 
tborited  by  section  G5  of  the  ctiapter  on  crimes 
ind  punishments  (Acts  1H4!).  p.  IIC,  S  121),  but 
furnishes  a  cumulative  remedy. — State  v.  Virt,  3 
Ind.  447;  Same  v.  Burger,  Id.  448;  Same  v. 
Cattron,  Id. ;  Same  T.  Morris,  Id.  440 ;  Same 
T.  Jones,  Id, 

[cl   (Sap.  1853) 

The  backing  of  water  over  a  public  high- 
way by  the  erection  of  a  milldam  is  indictable : 
and  it  is  no  defense  that  defendant  may  have 
acquired  a  right,  by  virtue  of  the  writ  of  ad 
quod  damnum,  to  the  use  of  the  land  of  individ- 
ual!! on  which  the  highway  runs,  for  the  pur- 
pose of  flowing  the  water  upon  the  land.  Nei- 
ther is  a  prescription  from  20  years'  continu- 
ance of  the  nuisance  a  defense.— State  v.  Phipps, 
4  Ind.  515. 

[d]  (Sap.  1K7) 
In  a  prosecution  for  obstructing  a  highway, 
It  appeared  that  the  road  had  been  worked  and 
tnveled  for  15  years.  Held,  that  user  for  ]5 
years  was  sufficient  to  establish  the  road.— Hays 
V.  State,  8  Ind.  425. 

I«I     (8ap.  186S) 

On  a  prosecntion  for  obstructing  a  high- 
way, it  is  not  necessary  to  show  that  the  high- 
way was  established  by  authority.— State  v. 

HiU,  10  Ind.  219. 

[fl  (Sap.  1864) 
Act  June  14,  18,"i2,  providing  that  "any 
person  who  shall  in  any  manner  obstruct  any 
pnblic  highway  aball  be  fined,"  etc.,  was  suffi- 
ciently definite,  and  an  information  thereunder 
thould  not  be  quashed  on  the  ground  that  the 
statDte  delines  no  offense.- State  t.  Craig,  23 
Ind.  185. 

tS]  (Sap.  1S6T) 
It  is  not  necessary,  in  order  to  constitute 
I  road  used  as  a  public  highway  a  highway, 
vithln  the  meaning  of  the  act  forbidding  the 
obstructions  of  highways  (2  Gar.  &  II.  St.  p. 
475.  {  60>,  tbnt  it  ohould  be  worked.— State  v. 
Ftixer.  28  Ind.  196. 


[h]    (Sap.  1883) 

The  (luestion  of  intent  is  immaterial  on  the 
prosecution  of  one  who  purposely  places  an  ob- 
struction across  a  public  way  in  violation  of 
the  express  provisions  of  a  statute. — Nichols  v. 
State,  89  Ind.  29a 

It  is  no  defense  to  a  prosecution  for  ob- 
structing a  public  highway  that  the  township 
trustee  told  defendant  he  had  a  right  to  £enc<> 
it  up.— Id. 

[t]     (Sap.  1386) 

Where  the  public  acquiesce  in  the  occupa- 
tion of  a  part  of  a  road  by  the  adjoining  land- 
owners for  miles  along  the  line,  in  such  a  man- 
ner as  to  narrow  it,  for  more  tiian  20  years,  an 
abandonment  will  be  presumed,  and  no  criminal 
prosecution  can  be  maintained,  for  obstructing 
the  highway,  against  one  who  in  good  faith  sets 
his  fence  on  the  line  with  his  neighbors. — Ham- 
ilton V.  State,  106  Ind.  361,  7  N.  E.  9. 

[J]     (Sop.  1889) 
The  fact  that  mandamtfa  is  a  remedy  for 
obstruction  of  a  highway  does  not  bar  an  indict- 
ment therefor. — State  T.  Baltimore,  O.  &  C  R. 
Co.,  120  Ind.  29S,  22  N.  EX  307. 

[k]     (App.  1893) 

On  nn  indictment  for  obstnicting  certain 
hiphways,  it  appeared  that  defendants  were  di- 
rectors of  a  tuniplke,  upon  which  they  main- 
tained a  tollgate,  at  the  intersection  of  the  pike 
with  two  public  highways;  that  the  tollgate 
was  so  constructed  that  a  traveler  coming  from 
one  of  the  highways,  intending  to  go  upon  the 
other,  would  be  compelled  to  pass  under  the 
pole  of  the  tollgate;  and  that  the  pole  wnt^ 
kept  down  a  large  portion  of  the  time,  wbioli 
compelled  such  traveler  to  stand  and  wait  until 
it  could  be  raised.  Held  evidence  sufficient  to 
warrant  a  cooviction.~CliCt  v.  State,  G  Ind. 
App.  190,  33  N.  E.  211. 

[I]  (App.  18«) 
A  gas  company  constructing  a  pipe  line- 
along  a  public  highway  without  consent  of  the 
owner  of  the  fee  or  of  the  board  of  county  com- 
missioners is  a  trespasser.- Huffman  v.  State,. 
ri2  N.  E.  713,  21  Ind.  App.  449,  69  Am.  St. 
Rep.  308. 

A  gas  company  unlawfully  constructing  a 
pipe  line  along  a  public  highway  without  the 
consent  of  the  owner  of  the  fee  or  of  the  board 
of  county  commissioners  could  not  thereafter 
lawfully  remove  such  pipe  line  without  the  fee 
owner's  consent.— Id. 

[m]    (Snp.  1909) 

Where  a  public  highway  has  been  establish- 
ed on  the  line  of  abutting  owners,  and  their- 
fences  have  been  set  back  and  the  road  opened 
and  used  by  the  public,  an  owner  cannot  dofeml 
his  setting  his  fence  on  the  highway  as  estab- 
lished, by  showing  that  the  highway  was  not 
opened  on  the  proper  line,  where  he  has  not 
caused  the  mistake  to  be  corrected  in  a  legal 
manner.— Curless  v.  State,  172  Ind.  267,  87  X. 
E.  129,  88  N.  E.  339. 
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Where  a  survey,  made  by  ao  owner  to  lo- 
cate the  half-section  line  between  his  own  and 
the  abutting  owner,  was  made  without  notice  to 
the  abutting  owner,  or  his  consent  in  writing, 
as  required  by  Bams*  Ann.  St.  1901,  H  8024. 
902S,  in  case  of  relocating  comers,  it  did  not 
bind  the  abutting  owner  or  the  public,  so  that 
such  survey  was  no  defense  to  a  prosecution  for 
obstmcting  the  highway,  though  it  showed  that 
the  part  of  the  highway  obstructed  was  on  de- 
fendant's  land. — Id. 

Fob  Cases  rBOU  Otheb  States, 

See  25  Cent.  Dig.  High.  SS  4A4rAAQ. 

1 164.  — —  FvMeevtloB  and  pnnlakment. 

C^vil  suit  aa  bar  to  criminal  prosecution,  see 
Criminai.  Law,  |  163. 

Duplicity  in  Indictment,  see  I^dictuent  and 
Xnfobmation,  i  125. 

Jurisdiction  of  justices  of  the  peace,  see  Criu- 
inal  Law,  |  90. 

Presumptions  as  to  dedication,  see  Dedica- 
tion, S  41. 

Sufficiency  of  evidence  as  to  dedication,  see 
Dedication,  }  44. 

[a]     (Sup.  1S43) 

The  termini  of  the  road  need  not  be  stated 
In  an  indictment  charging  that  defendant  was 
supervisor  of  the  highway  in  a  certain  road 
district  and  unlawfully  auCtered  a  part  of  the 
road  to  be  obstructed.— State  t.  Harsb,  0  Blackf. 
346. 

[b]    (Sap.  1857) 

In  a  prosecution  for  obstructing  a  high- 
way, evidence  is  sufficient  to  show  the  exist- 
ence of  the  way,  where  It  is  shown  that  the 
road  had  been  used  and  worlied  aa  a  public 
highway  for  18  years,  except  that  for  the  last 
3  years  it  had  been  nsed  but  not  Woriced.— 
Hays  T.  State,  8  Ind.  425. 

Ic]    (Snp.  1861) 

An  indictment  for  obstructing  a  public 
highway  by  "erecting  and  maintaining  a  fence 
and  stable  thereon"  sufficiently  sets  out  and 
charges  the  manner  of  the  obstruction.— Boyer 
T.  State,  16  Ind.  451. 

[d]     (Sup.  1S69) 

An  affidavit  charging  defendant  with  ob- 
structing a  highway  is  sufficient  where  it  cliargea 
that  the  obstruction  was  within  ttie  jurisdic- 
tion of  the  court,  it  not  being  necessary  to 
state  the  particular  place  where  it  was  erected 
on  the  road.— State  v.  Buxton,  31  Ind.  67. 

In  an  affidavit  charging  defendant  with  ob- 
structing the  highway,  the  mistake  of  the  drafts- 
man in  writing  "believed"  instead  of  "believes" 
was  immaterial.— Id. 

An  affidavit  charging  defendant  with  ob- 
structing a  highway  in  a  certain  county,  "then 
and  there  situate,  being  the  highway  mnning 
neariy  north  and  south  through  section  9>  town 
3,  range  8  east,  from  the  Scaffold  lidL  and 
Kent  road  to  Lexington  and  Paris  road,"  suffi- 
ciently describes  the  highway. — Id. 


An  affidavit  charging  defendant 
stnicting  a  highway  is  not  defective 
made  on  information  and  t>ellef. — Id. 

[e]  (Sup.  1S74) 

An  affidavit  chaining  that  the  6 
did  unlawfully  and  knowingly  obstruc 
tain  public  highway  "by  then  and  the: 
facturing  a  rail  fence  across  said  roi 
ciently  deecribes  the  offense  of  ob 
a  public  highway.— Jeffries  t.  McNai 
Ind.  142. 

[f]  (Snp.  1S76) 

On  a  prosecution  for  obstmcting 
way,  it  la  not  error  to  instruct  the  j 
it  is  proper  for  them,  in  determii 
question  whether  the  highway  existed 
scription,  to  Inquire  whether  it  Is  si 
the  evidence  that  one  of  the  defendant! 
in  cutting  out  such  road,  and  whethe 
the ,  defendants,  while  owning  land  ov 
it  passed,  admitted  the  existence  of 
way.— Sullivan  t.  State,  52  Ind.  3( 

On  the  trial  of  a  prosecution  for 
ing  a  highway,  It  was  not  error  to 
the  Jury  that  before  they  conid  corn 
must  be  satisfied,  beyond  a  reawnabl 
that  there  was  a  public  highway  whei 
claimed  that  the  obstruction  had  bee: 
that  tiiere  was  an  obstmction,  and 
defendants,  or  some  one  or  more  of  thei 
the  obstmction.- Id. 

[g]  (Snp.  1876) 

Ad  indictment  for  obstmcting  a 
by  unlawfully  cutting  a  "ditch  aloi 
and  making  an  embankment  alongsidi 
across  thereof,  causing  water  to  flow 
road,"  is  not  bad  for  its  failure  to  s 
depth  of  the  ditch  and  the  height  of 
bankment.— State  t.  Day,  52  Ind.  483 

[h]  (Snp.  1877) 

An  indictment  for  obstmcting 
highway,  under  2  Rer.  St  18T6.  p.  4 
Is  insufficient  where  it  merely  avera  th 
fut  digging  and  constractlon  of  a  dit 
ning  very  nearly  parallel"  with  the 
without  showing  an  obstruction  thereo 
ditch.— State  t.  Baker,  58  Ind.  417. 

[1]   (a»p.  i»7») 
An  imUctment  for  obitractIi«  a 
giving  no  more  particular  descriptio 
location  than  the  name  of  the  towoah 
ty,  and  state,  is  fauUy  defective.— 
Stewart,  66  Ind.  555. 

[]]  (Snp.  1883) 
The  description  is  sufficient  In  an 
Hon  for  obstructing  a  public  highway  < 
therein  as  "a  certain  public  highway  lot 
situated  on  the  half-section  line  mnni 
and  south  through  the  center  oT'  a  d 
section,  township,  range,  and  eouutyv 
V.  State,  89  Ind.  298. 

An  information  tor  obstmction  of 

highway  sufficiently  describes  the  lo( 
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the  way  where  it  gives  bqcIi  a  description  as 
will  identify  it  and  distinguidi  It  from  other 
hl^ways  of  the  county. — Id. 

M   (S«p.  im) 

Under  section  1964,  ReT.  St  1881,  making 
It  Bnffident,  in  a  prosecation  for  obstructing 
a  highway,  to  show,  npon  the  question  of  the 
public  nature  of  the  way,  that  it  is  used  and 
worked  as  a  public  highway,  such  proof  ia  not 
COTclosive.— Johns  v.  State,  104  Ind.  657,'  4  N. 
E.  153. 

P]  (gay.  18») 
An  Indictment  found  nnder  Rer.  St  1881, 
I  1897,  anhjecting  corporations  to  prosecution 
for  obstmcting  highways,  which  alleges  that 
there  was  a  highway:  that  the  defendant  ob- 
■tmcted  It  stating  the  character  of  such  ob- 
atmctlon;  and  that  travel  was  thereby  ob- 
structed, and  the  public  greatly  inconTenienced, 
— ia  auffident  though  there  is  no  allegation  of 
criminal  Intent.— State  t.  Baltimore  O.  &  O.  R- 
Col,  120  Ind.  298,  22  N.  E.  307. 

An  indictment  for  obstructing  a  public 
highway  is  not  bad  because  It  falls  to  charge  a 
criminal  intention— Id. 

[m]    (App.  1891) 

In  a  criminal  prosecution  for  otwtructing 
a  hi^way,  it  is  not  error  to  direct  a  verdict  of 
■ot  goilty,  where  the  evideDce  failed  to  show 
that  the  alleged  highway  had  been  established 
by  law  or  by  prescription  or  dedication.— State 
T.  Trove,  1  tnd.  App.  553,  27  N.  E.  878. 

On  a  prosecution  for  obstructing  a  public 
highway  evidence  considered,  and  held  Insuffi- 
dent  to  snstain  a  convletion.- Id. 

[n]  1892) 

In  a  prosecution  for  obstructing  a  high- 
way, the  court  upon  conviction  of  the  defendant 
niay  order  the  abatement  of  the  otMtruction  as 
a  part  of  its  judgment.— Zimmerman  t.  State, 
31  N.  E  550,  4  Ind.  App.  583. 

In  order  to  show  the  existence  of  a  high- 
way, it  is  not  necessary  to  introduce  record  evi- 
dence of  its  having  been  located  and  opened  out 
as  snch.— Id. 

On  a  piMecntion  for  obatructing  a  public 
UiAway,  It  is  tor  the  court  to  tell  the  jury 
what  (acts  are  necessary  to  establish  the  ezlst- 
ttice  of  a  highway,  and  for  the  Jury  to  deter- 
mhie  the  existence  of  those  fects.— Id. 

W  (Ap».UM> 

A  fine  of  $25  for  obstmcting  a  public  tiigh- 
wiy  is  not  excessive,  under  Bums'  Rev.  St. 
18M,  1  2043  (Homer's  Rev.  St  1897.  S  1964), 
pemitting  a  fine  of  not  more  than  $500  and  im- 
prisonment  therefor.— Hoch  v.  State,  50  It.  E. 
83,  ao  Ind.  App.  64. 

[Pl  (Snp.lfta7) 

An  obstruction  in  a  public  highway  consti- 
(nte«  a  nuisance,  which  the  court  may  cause  to 


be  abated  upon  conviction  of  the  offender. — 
State  T.  Southern  Indiana  Qaa  COn  169  Ind. 
124,  81  N.  E.  1149. 

In  a  proceeding  to  abate  a  nuisance  con- 
sisting of  an  obstmctloa  In  a  public  highway, 
the  highway  should  be  described  or  identified 

in  the  indictmeut  or  complaint. — Id. 

Under  the  rule  of  pleading  that  if  a  crim- 
inal statute  defines  an  offense  and  states  spe- 
cifically what  acts  constitute  it,  it  is  sufficient 
to  charge  the  offense  in  the  language  of  the 
statute,  but  if  the  definition  contains  generic 
terms  It  Is  not  sufficient  to  allege  the  species  of 
the  crime,  but  the  particulars  must  be  stated, 
an  Indictment  chai^ng  a  violation  of  a  statute 
forbidding  in  general  terms  the  obstructing  of 
any  public  highway  should  set  out  the  facts 
constituting  the  crime,  including  a  description 
ot  the  highway,  with  such  certainty  as  ^irly 
to  apprise  the  accused  of  what  he  watf  to  meet, 
and  in  case  almtement  was  ordered  sufficient  to 
enable  the  officer  charged  with  the  execution  of 
snch  order  to  act  understandingly ;  the  mere 
averment  that  the  accused  obstructed  a  public 
highway  in  a  certain  county  being  Inaufflclent. 

-Id. 

Fob  Casss  pbok  Othkb  States, 

See  25  Geht.  Dio.  High.  H  447-450. 


(B)  USB  OF  HIGHWAY  AND  LAW  OF 
THE  KOAD. 

Animals  running  at  large,  aee  Animals,  H  47- 

55. 

Collisions  of  street  cars  with  animals  or  ve- 
hicles, see  Stbebt  Raii.boads,  ||  89,  90. 

Right  of  way  over  street  railroad  trades,  see 
Street  Rajlboads,  |  85. 

Statntory  and  municipal  regulations  relating  to 
movement  of  trains  across  highways,  see 
Railroads,  S§  242,  243. 

Use  of  street  as  highway,  see  Municipal  Gob- 
FORATIOKS,  H  701-707. 

1 165.  Powov  to  mnitrol  and  resnl»ta> 
M    (App.  I»S) 

The  township  has  no  such  intereat  In,  pow- 
er over,  or  liability  fOr,  the  public  highways 
through  It  as  dries  and  towns  over  thdr  streets 
and  alleys,  as  the  law  imposes  no  duty  and  no 
liability  on  a  township  as  a  corjwrate  body 
with  reference  to  such  highways,  except  that  it 
is  required  to  pay  damages  assessed  In  specified 
cases.— Posey  Tp.,  of  Franklin  Goonty,  t.  Se- 
nour,  42  Ind.  App.  680,  86  N.  E.  440. 

1 166.  StatntoV7  tmA  lo««l  ns«latloaB. 

Certainty  of  statutes,  see  Statutes,  i  47. 

Fob  Cases  frou  Othbb  States, 
See  25  Cent.  Dig.  High.  {  457. 
See,  also,  note,  47  L.  R.  A.  290,  301. 
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E  167.  Biskt  to  UM. 

Fob  Cases  frou  Other  Statrs, 

See  2o  Cent.  Dig.  Higli.  S9  4r»G-458. 
See,  also,  note,  30  L.  K.  A.  413 ;  note.  131 
Am.  St.  Rep.  532. 

g  169.  —  Motor  Tohieles  and  bieroles. 

Frightemog  BDinials,  see  post,  S  ISl. 

[aj  (Snp.  1889) 
A  person  in  a  ciirriase  drawn  by  horses, 
iind  the  rider  of  a  bicycle,  have  equal  rights  up- 
on the  highway;  and  alleiiations  that  defend- 
ant rode  a  bicycle  in  the  center  of  the  road  at 
the  rate  of  15  miles  an  hour,  up  to  within  liTt 
feet  of  the  faces  of  plaintiff's  horses,  whereby 
they  became  frightenett  and  ran  away  and  in- 
jured plaintiff,  do  not  state  a  cause  of  action. 
-  Holland  V.  Itartch,  120  Ind.  46,  22  N.  E.  83. 
m  Am.  St.  Rpp.  307. 

[bj     (Slip.  1S05J 

Tlip  rights  of  the  driver  of  horsps  and  a»- 
toroobilcs  iu  a  imblic  b'S'i^ay  are  equal. — In- 
diana Springs  Co.  v.  Brown.  HVt  Ind.  4(Ki,  74 
N.  E.  61fi,  1  L.  R.  A.  (N.  S.)  23S. 

The  use  of  automobiles  on  a  public  high- 
way is  not,  as  matter  of  law,  negligence :  and. 
so  long  as  they  are  constructed  and  projielled 
in  a  manner  consistent  with  the  use  of  the 
highway,  they  have  equal  rights  with  other  vc- 
liidrs.— Id. 

[c]    (Sup.  1906) 

Inasmuch  as  automobiles  have  been  recog- 
nixfd  by  Acts  1905,  p.  202,  c.  123,  as  lawful 
vehielet*.  If  the  operation  of  an  automobile  re- 
sults in  injury  to  one  traveling  in  another  mode, 
the  autoist  is  not  liable  for  (he  injury,  nnlejus 
he  used  the  machine  at  a  time,  in  a  manner,  or 
nnder  circumstances  inconsistent  with  a  proper 
regard  for  the  rights  of  others.— Mclntyre  v. 
Orner,  76  N.  K.  77)0,  166  Ind.  ni.  4  L.  R.  A. 
(N.  S.)  1130.  117  Am.  St.  Rep.  3.">9. 

For  Casks  from  Other  States, 
See  27}  Cent.  Dig.  High,  458. 
See,  also,  notes,  16  L.  R.  A.  14S,  19  L. 
R.  A.  6:t2.  47  L.  R.  A.  289.  296 :  notes, 
16  Am.  St.  Rep.  314,  48  Am.  St.  Rep. 

3n. 

$  171.  Car«  reqnlred  in  nae  of  hichwax. 

Fob  Cases  frou  Other  States. 

See  25  Cent.  Dig.  High.  H  459,  460. 

8  172.    In  genmral, 

Local  an4  special  lawa,  see  Statutes,  |  93. 

[a]    (A  pp.  1907) 

A  traveler  upon  a  public  highway  has  a 
ri^ht  to  assume'  within  reasonable  limits  that 
others  using  it  will  exercise  reasonable  care. — 
Indianapolis  St.  R.  Co.  v.  Hoffman,  40  Ind. 
App.  ri08,  82  N.  E.  543. 

m    (App.  1910) 

All  persons  using  a  public  highway  have 
wpiai  rights,  and  one  using  an  automobile  must 


have  due  regard  for  the  equal  risbts  of 
tailing  into  consideration  the  tendency 
machine  to  frighten  horses  and  cause  ii 
travelers.— Haynes  Automobile  Co.  t. 
91  N.  B.  171. 

For  Cases  from  Other  States, 

See  25  Cent.  Dig.  High.  4.'>9,  4t». 
See.  also,  28  Cyc.  pp.  25,  27;  note, 
A.  (N.  S.)  .945. 

§  173.    A*  to  pevaons  on  foot. 

[aj    (App.  1909) 

I'crsous  can  walk  in  a  public  high 
wvll  as  ride  or  drive  upon  it.  their  righ 
eijiial,  and  drivers  must  exercise  such 
circumstances  demand,  but  both  driver 
destrian  must  use  reasonable  care,  an 
infringing  the  rights  of  each  other. — A 
V.  Lazro,  87  N.  E.  07,  rehearing  denie 

E.  m. 

The  rights  of  pedestrians  and  vet 
the  highway  are  equal,  and  drivers  < 
moliiles  are  required  to  exercise  such  < 
prudence  as  the  circumstances  demand 
to  prevent  injury.— Id. 

For  Cases  frou  Other  States. 
See  25  Cent.  Dig.  High.  H  459, 
See,  also,  28  Cyc.  p.  28. 

I  174.    As  to  eUldren  and  otb 

der  disaMUty. 

la]     (App.  1899) 

An  ice  wagon  ran  over  a  two  ; 
child.  The  driver  did  not  see  the  cbil 
the  injury.  It  was  not  shown  how  t 
got  under  the  wagon,  or  what  he  wa 
The  team  on  the  wagon  was  gentle,  and 
ing'on  a  slow  walk.  The  driver  was  ii 
wagon,  with  the  lines  in  easy  reach, 
ahead,  the  sides  being  closed.  If  the  di 
been  on  the  seat  of  the  wagon,  be  a 
have  seen  the  child  when  injured.  Hei 
show  actionable  negligence.— McXan 
Beck,  n2  N.      707,  21  Ind.  App.  483. 

[t>]    (App.  1909) 

A  blind  man  walking  in  v  highK 
use  ordinary  care  only,  in  determinin 
his  intirmities.  and  all  circumstances 
the  question  of  care  reasonably  necessar. 
be  considered :  and  a  pedestrian  who 
most  blind,  suing  for  injury  caused  bj 
tomobile  runninjf  north,  could  allege 
was  walking  south  on  the  west  side  of  t 
way,  and  to  the  right  of  the  lieateu  i 
as  bearing  on  bis  exercise  of  care. — J 
V.  I^azro,  87  N.  E.  97,  rehearing  denit 
E.  99. 

That  a  pedestrian  in  a  highway,  in 
an  automobile,  was  almmt  blind  and  v 
ed,  does  not  show  contributory  n^Iige 

For  CA.SE8  from  OTHER  States, 
See  25  Cent.  Dig.  High.  |S  459, 
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HeetinB  umA  ovouIbk* 

Sup.  1833) 

e  who,  whUe  in  the  exercise  of  due  care, 
ing  a  street  on  foot  at  a  point  otber  than 
Sular  crossing,  and  is  knocked  down  by  a 
arelesBly  and  iiogligeutly  driven,  may 
u  an  action  agiiini^t  the  owner  of  tlie 
Simons  v.  Gayuor,  Si*  Ind.  105. 

Sup.  18S9) 

a  matter  of  law,  plaintiff,  who  was  in- 
y  defendant  neRligently  riding  bis  horse 
while  she  was  croMing  a  public  street, 
t  negligent  because  she  did  not  take  spe- 
ecautions  against  the  reckless  conduct 
ndant  in  riding  at  an  unusual  and  dan- 
rate  of  speed  in  the  public  street.— 
r  V.  Frost,  lie  Ind.  477,  39  N.  E.  331, 
.  A.  014,  »  Am.  St.  Rep.  875. 

A  pp.  1899) 

e  law  of  the  road,  requiring  travelers 
;  each  other  on  a  highway  to  turn  to  the 
ipplifs  to  crossings.— F.  W.  Cook  Brew- 
,  V.  Ball,  52  N.  E.  1002,  22  Ind.  App. 

App.  1909) 

e  strict  law  of  the  road  that  drivers. 

must  turn  to  the  right,  does  not  apply 
■strians. — Apperson  v.  Iakto,  87  X.  10. 
earing  denied  SS  N.  E.  90. 

an  action  by  a  pedestrian  struck  in  a 
y  by  an  automobile  traveling  in  an  oppo- 
ectioQ,  it  was  immaterial  which  side  of 
id  the  automobile  used  before  the  acci- 
[d. 

oagh  automobiles  could  use  the  left  side 
id  so  as  not  to  unreasonably  infringe  the 
t  a  pedestrain  approacbing  on  that  /Ade, 
t  the  automobile  at  a  high  rate  of  speed 
'  toward  him,  and  so  cime  to  him  that 
I  compelled  or  excited  to  flee  from  his 
s  avoid  a  collision,  waa  unreasonable. 


LSEB  noit  Otbeb  States, 

:  25  CE:rr.  Dio.  High.  H  461-464. 

,  also,  2S  Cyc  p.  28. 

UTl) 

complaint  showing  that  defendant,  with 
m,  was  standing  on,  the  road,  and  that 
rs  asked  him  to  get  out  of  their  way, 
on  his  failure  to  comply  with  their  re- 
bey  attempted  to  pass  by  and  were  in- 
not  by  any  action  of  defendant,  but  by 
empt  of  plaintiffs  to  drive  past  defend- 
>am,  showB  that  the  injury  was  caused 
fault  and  negligence  of  plaintiffs. — New- 
.  Miller,  35  Ind.  463. 

\.aEB  FBoif  Other  .States, 
;  25  Cent.  Dio.  High.  {  4C5. 
,  also.  28  Cyc.  p.  28 :  note.  47  L  R.  A. 
A      B.  ^  OS.  H.)  1130. 


i  177.  EzoesaiTa  speed  mmA  neinB. 

[a]    (App.  1910) 

The  law  reQuires  that  automobiles  shall 
not  be  run  at  an  unreasonable  rate  of  speed, 
and.  if  this  law  Is  disregarded  and  injury  fol- 
lows to  a  traveler  lawfully  occupying  the  high- 
way, the  owner  is  liable  for  damages,  and,  in 
an  action  for  injuries  caused  by  plaintiff's  horse 
becoming  frightened  at  defendant's  automobile, 
the  court  properly  refused  to  instruct  that,  if 
defendant  was  not  operating  his  automobile  at 
a  speed  of  more  than  20  miles  an  hour,  plain- 
tiff could  not  recover.— II  aynes  Automobile  Co. 
V.  Slnnett,  01  N.  B.  171. 

For  (^aseb  from  Other  States, 
See  25  Cent.  Dig.  High,  i  466. 
See,  also,  28  Cyc.  pp.  29,  30,  33;  note,  3(i 
U  R.  A.  305. 

S  179.  StopplBs  ud  studlBS* 

[s]  (Sup.  1890) 
A  person  lieedlessly  standing  In  the  car 
riageway  of  a  public  street  after  nightfall,  en- 
gaged in  conversation,  cannot  recover  for  In- 
juries received  from  a  carelessly  driven  vehicle, 
when  it  appears  that  the  driver  did  not  see  the 
plaintiff  in  time  to  avoid  the  collision.— Evans 
v.  Adams  Exp.  Co.,  122  lud.  302,  23  N.  Ei  1030, 
7  L.  R.  A.  078. 

For  Cases  frou  Other  !%tatks. 
See  20  Cent.  Dig.  High.  S  467. 
See.  also,  28  Oyc.  p.  30. 

i  180.  Horses  or  other  Katials  mot  u- 
dor  eontrol,  amd  nmawmys. 

[«]     (Snp.  1S74) 

A  team  of  horses  attached  to  a  wagon,  in 
consequence  of  a  fright  received  in  the  street, 
ran  away  and  collided  with  and  injured  the 
plaintiff's  carriage,  but  without  any  fianlt  or 
negligence  on  the  part  of  the  owner  of  the  team. 
Held,  that  the  latter  was  not  liable  for  the  in- 
jury.—Bennett  V,  Ford,  47  Ind.  204. 

[bl    (Snp.  1S81) 

A  person  who  hitched  his  horses  by  the 
lines  only  to  a  rubber  block  on  his  wagon, 
standing  in  a  publie  street,  within  10  feet  of  a 
railroad  switch,  held  liable  for  the  injury  caus- 
ed by  their  being  frightened  and  running.— 
Wagner  v.  Goldsmith,  78  Ind.  517. 

[cj     (App.  1901) 

A  peraou  driving  on  the  highway  had  the 
right  to  assume  that  a  team  approaching  from 
the  rear  was  in  tlie  hands  of  a  competent  driv- 
er, and  was  not  therefore  guilty  of  contributory 
negligence  in  failing  to  turn  and  Inok,  whereby 
he  might  have  ascertained  that  the  team  was 
ninniug  awny.— Scofield  v.  Myers,  60  N.  EL 
100.-1,  27  Ind.  App.  373. 

Where  one  driving  along  a  public  highway 
was  killed  by  his  vehicle  being  run  into  from 
behind  by  a  runaway  team  attached  to  an  oil 
wagon,  when  be  could  have  seen  the  approacb- 
ing team  if  he  had  turned  and  looked,  and 
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coald  hare  beard  them  when  they  were  300  feet 
distant  from  him,  aad  Id  an  action  for  the 
death  there  is  no  evidence  showing  deceased 
loolced  and  listened,  the  evidence  does  not  show 
negUseoce  on  hit  part — Id. 

Fob  Cases  fbou  Otheb  States, 
See  25  Cent.  Dig.  High.  |  46b. 

1181.  FrlKhteaias  aaimals. 

[a]  (Sup.  1881) 

A  complaint  ttiat  one.  by  reckless  and 
noisy  driving  on  a  highway,  so  frightened  the 
horse  of  the  piaintiS,  then  properly  pastured  at 
the  side  of  the  highway,  that  he  ran  away  and 
destroyed  the  buggy  of  the  plaintiff,  alleges  a 
sufficient  cause  of  action.— Howe  v.  Young,  16 
Ind.  312. 

[b]  (Snp.  1888) 

The  mere  fact  that  an  object  is  in  a  high- 
way in  violation  of  the  statute  does  not  neces- 
sarily make  the  owner  liable  for  damages  re- 
sulting from  fright  which  the  object  may  have 
occasioned  to  horaes,  but  there  must  have  been 
some  natural  causative  connection  between  the 
violation  of  the  statute  and  the  frightening  of 
the  horses.— Cleveland,  C,  C.  &  I.  R.  Co.  v. 
Wynant,  17  N.  B.  118,  114  Ind.  525.  5  Am.  St. 
Rep.  644. 

[c]  (Svp.  1M&) 

Where  defendant  drove  its  automobile  at  a 
speed  of  20  miles  an  hour  towards  plaintiff  on  a 
narrow  approach  to  a  bridge,  from  whence 
plaintiff  could  not  escape  without  proceeding 
forward  to  a  cross-street,  and,  though  observ- 
ing the  frightened  condition  of  plaintHTs  horse, 
and  his  signals  to  them  to  stop  and  allow  him 
to  escape,  refused  to  slacken  its  speed,  causing 
plaintiff's  horse  to  run  away  and  injure  him, 
such  conduct  was  an  unwarrantable  une  of  the 
highway,  rendering  defendant  Hsble  for  plain- 
tiff's injuries.— Indiana  Springs  Co.  v.  Brown, 
74  N.  B.  615,  165  Ind.  465,  1  Ll  R.  A.  (X.  S.) 
238. 

A  highway  established  for  the  general  bene- 
fit of  passage  and  traffic  must  admit  of  new 
methods  of  use  whenever  it  is  found  that  the 
general  benefit  requires  them,  and  an  automo- 
bile being  a  conveyance  of  uncommon  appear- 
ance and  one  giving  forth  unusual  noises,  the 
driver  thereof  must  conduct  the  same  so  as  not 
to  frighten  teams  lawfully  using  the  highway. 
-Id. 

[d]  (Svp.  U06} 

It  was  negligence  for  an  aotolst  to  drive 
his  automobile  at  the  rate  of  more  than  15 
miles  an  hour  toward  a  team  of  horses  which 
were  frightened  at  the  machine,  where  the 
antoist  saw,  or  could  have  seen,  when  300  feet 
away,  that  the  horses  were  frightened.—McIn- 
tyre  v.  Omer,  76  N.  B.  750,  166  Ind.  .^7.  4  L. 
R.  A.  (N.  S.)  1130,  117  Am.  St.  Rep.  359. 

Where  an  autoist,  when  at  the  distance  of 
.too  feet  from  a  team  of  horses,  saw  the  team 
crying  to  break  away  with  fright,  it  was  his 


duty,  under  the  express  provisions  of 
p.  202,  c.  123,  to  stop  or  check  ui 
failure  to  do  so  was  not  ezcuaab) 
ground  that  he  did  not  have  the  oppo 
do  so  because  of  the  necessity  of  h 
his  attention  fixed  on  the  road^  In  oid< 
holes  and  obstacles.— Id. 

The  failure  of  the  antoist  to  sti 
ceiving  the  fright  of  the  team  was  n 
ble  because  of  the  fact  that  he  bad 
passed  the  same  team,  and  that  the 
the  same  bad  not  caused  any  inja 
accnpants  of  the  carriage.— Id. 

One  riding  in  a  carriage,  who  sai 
horses  were  frightened  at  an  approac 
mobile,  was  not  guilty  of  contribut 
geoee  in  remaining  in  the  carriage.— I' 

The  owners  and  users  of  automo 
take  notice  that  their  appearance  and 
likely  to  frighten  teams  of  ordinary 
and  must  govern  themselves  accordin 

[e]  (8np.  1907) 

Bums'  Ann.  St.  1905,  |  STOSe, 
persons  operating  motor  vehicles  tc 
signal  to  allow  teams  to  pass,  is  for  I 
tion  of  travelers  from  fright  of  the 
State  V.  Goodwin,  169  Ind.  265,  82  N 

Under  Acts  1905,  p.  202,  c.  123, 
Tiding  ttiat  any  person  operating  a  moi 
upon  meeting  any  person  driving  a  bo 
public  highway  shall  upon  signal  by  | 
the  hand  from  "any  such  person  or 
driving  any  horse,"  etc..  immediately 
motor  vehicle  to  a  stop,  the  signal  n< 
given  by  the  person  who  holds  the 
may  be  given  by  any  occupant  of  tl 
the  word  "driving"  not  being  limit 
mere  physical  act  of  managing  or  dii 
horse.— Id. 

[f]  (App.  IMP) 

Though  Act*  1905.  p.  202,  c. 
bidding  the  operation  of  a  motor  ve: 
public  highway  or  in  any  public  pla 
rate  of  speed  greater  than  is  reasonat 
having  regard  to  the  use  in  commo: 
highway  or  place,  recognizes  the  rlghl 
automobiles  in  common  with  other  v 
public  highways,  it  also  recognizes  tl 
of  horses  to  become  frightened  at 
proach,  and  the  need  of  using  the  i 
care  in  view  of  such  conditions  likely 
Brinkman  t.  Pacbolke,  41  Ind.  Api 
N.  E.  762. 

Fob  Cases  fboh  Otheb  States, 
See  25  Cent.  Dig.  High.  |  460. 
Sec,  also.  28  Cyc.  pp.  3Q,  34;  n 
B.  A.  205. 

S  182.  InJiKries  to  UshmfB. 

[«]    (App.  1901) 
Under  the  Code  provision  that 
of  an  express  trust  may  sue  witho 
with  him  the  person  for  whose  bene 
tion  is  prosecated,  a  township  tn 
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brine  an  action  in  his  official  capacity  for  dam- 
ages for  injury  to  a  liigbway  of  the  town  with- 
<Hit  joining  the  township  with  him.~Pitt8bai%h, 
C.  a  &  St.  L.  B,  Co.  T.  ladings.  02  N.  E.  112, 
28  Ind.  App.  604. 

Since  Honier*i  Ber.  St  1897,  |  G090h 
(Buna*  Rer.  St.  1894,  |  6848),  proTides  Oiat, 
where  m  xoad  nins  north  and  sontb  on  a  town- 
lUp  line,  the  north  half  Is  assigned  for  re- 
pain  to  the  township  on  the  west  dde  of  the 
line,  and  the  sonth  half  to  the  township  on  the 
cast  Me,  a  township  has  snch  an  Interest  in 
the  road  tiiat,  whether  or  not  It  has  a  property 
right  In  the  highway,  if  it  snffers  a  pecuniary 
losB  through  the  wrongful  injury  of  the  road, 
it  may  recover  from  the  wrongdoer.— Id, 

The  right  of  action  has  accrued  when  the 
injnry  has  been  coasummated.— Id. 

The  amount  of  damages  Is  the  amount 
which  has  been  or  will  be  expended  necessarily 
In  making  the  Apair8.~-Id. 

The  toviuhip  t)eing  a  political  snbdiTision 
of  the  state,  and  its  officers  public  agents,  it 
cannot  be  charged  with  contributory  negligence 
by  reason  of  the  failure  of  the  trustee  to  ex- 
ercise reasonable  care  to  prevent  the  destruc- 
tion of  the  road,  culrerts,  and  bridges.— Id. 

$  184.  AtttlOHs  for  injules. 

Allegations  as  to  scope  of  employment  of  neg- 
ligent servant,  see  Mabtkb  aro  Sebvant,  | 
329. 

Docamentary  evidence,  see  Evidence,  |  869. 

In  an  action  for  injuries  rcBultiag  to  plain- 
tiff's carriage  and  bis  children  therein  at  the 
time  by  reason  of  a  collidon  with  defendant's 
wagon,  evidence  examined,  and  held  to  support 
s  Terdict  for  plaintiff.— Gassady  t.  Magher,  85 
Ind.  228. 

[b]  (Sav.U8ft) 

It  Is  not  a  subject  to  be  pleaded  and  prov- 
ed whether  a  box  car  or  any  other  particular 
object  is  naturally  calculated  to  frljuhten  horsM. 
This  is  to  be  determined  by  the  express  ob- 
servation and  intelligence  of  the  court  and  Jury, 
u  an>lied  to  all  the  facts  of  the  particular  case 
before  them.— Cleveland,  C,  C.  &  I.  B.  Co.  v. 
Wynant,  17  N.  B.  118»  114  Ind.  325,  5  Am.  St. 
Bep.  644. 

Ic]  (Snp.  1889) 
In  an  action  to  recover '  damages  for  in- 
juries inflicted  by  the  defendant  in  negligently 
ridbg  his  horse  npon  plaintiff  while  she  was 
crosring  a  public  street,  evidence  that  there 
was  more  travel  upon  that  street  than  upon 
say.  other  street  in  the  city  is  competent  to 
•how  the  impropriety  of  defendant's  conduct  in 
riding  at  an  immoderate  rate  of  speed. — Stringer 
T.  Proet,  116  Ind.  477,  19  N.  R  831,  2  L.  B. 
A.  614,  9  Am.  St.  Rep.  875. 

td]    (S«p.  18S») 
In   an   action   for   damages,  allegations 
tbat  defendant  negligently  and  carelessly  rode 


his  bicycle  in  the  center  of  the  road  at  the  rate 
of  19  miles  an  hour,  up  to  within  25  feet  of 
the  faces  of  plaintiff's  horses,  whereby  they 
became  frightened,  are  not  sufficiently  specific 
as  to  defendant's  negligence,  where  the  negli- 
gence sought  to  be  cba^ed  is  In  the  manner  of 
riding  such  bicycle,  and  not  in  the  speed  and 
place  in  which  It  was  ridden.— Holland  v. 
Bartch,  120  Ind.  46,  22  N.  B.  83,  16  Am.  St 
Rep.  307. 

[e]  (Svp.  ISM) 

The  court  properly  refused  to  instruct  that, 
if  defeqi^nt's  servant  left  the  team  beside  the 
highway,  and  while  he  was  getting  a  drink,  at 
a  distance  of  only  10  or  12  feet  away,  the  team 
ran  away,  causing  decedent's  death,  that  fact 
alone  was  not  snch  negligence  as  would  make 
defendant  liable,  as  it  ignored  other  facts,  tie- 
sides  takiug  the  question  of  negligence  from  the 
jury.— Hudson  v.  Honser.  123  Ind.  809,  24  N. 
E.  243. 

[f]  (Apv.  1S93)  . 

A  complaint  sufficiently  alleged  the  neg- 
ligence of  defendant,  when  it  stated  that  he 
left  the  body  of  his  dead  cow  in  a  public  high- 
way, and  tbat,  while  plaintiff  was  exerddng 
proper  care  in  attempting  to  drive  past  the 
body,  his  horses  were  frightened  thereat,  and 
ran  away  and  injured  him.  —  HIndman  v. 
Timme,  8  Ind.  App.  416,  35  N.  EL  1046. 

M  (APP.18H) 
A  special  verdict  finding  that  defendant, 
while  driving  a  bus,  at  a  trot,  along  a  street, 
met  plaintiff,  driving  In  the  opposite  direction ; 
that  defeudsnt  negligently  failed  to  turn  to 
the  right  and  ^ve  plaintiff  half  the  street;  that 
plaintiff  was  obliged  to  get  out  of  the  Iieaten 
track,  where  his  sleigh,  without  his  fault,  was 
overturned;  that,  at  the  point  of  passing,  Uie 
road  on  defendant's  right  was  level  for  15 
feet  from  the  traveled  roadway;  that  there  was 
an  electric  light  within  40  yards  of  the  place; 
that  both  parties  were  familbir  with  the  place; 
and  that  all  the  damages  were  caused  by  de- 
fendant's negligence,— will  not  support  a  judg- 
ment for  plaintiff,  it  not  aivearing  that  de- 
fendant did  or  could  have  seen  pltintiff  in 
time  to  tnm  oat,  or  that  plaintiff  did  not  dis- 
cover, .  in  time  to  avoid  the  accident,  that  de* 
fendant  was  not  going  to  turn  out.— Walkup  v. 
May,  9  Ind.  App.  409,  36  N.  E.  917. 

[h]    (App.  1899) 

In  an  action  involving  a  collision  between 
a  bicyclist  and  a  team  on  a  highway,  a  charge 
that  the  law  requires  persons  meeting  on  the 
highway  to  keep  to  the  right  is  not  erroneous, 
since  the  jury  would  understand  that  it  ap- 
plied to  the  meeting  of  vehicles,  and  that  each 
should  keep  to  the  right  of  the  other.— P.  W. 
Cook  BrewiuK  Co.  v.  BaU,  52  N.  E.  1002,  22 
Ind.  App.  050. 

[1]    (9ap.  1906) 
In  an  action  for  injuries  owing  to  plain- 
tifiTs  horses  having  been  frightened  by  defend- 


TUa  IHcOTt  im  oompUed  om  th/t  Xaf'JFwHilMT  BTatom*  For  expln&ntton,  see  snso  111. 

Digitized  byGoOglc 


§  1S4 


HIGHWAYS,  V  (B). 


[K  Ind.  Dig.— Page  518] 


ant's  automobile,  an  Instructim  that  if  plain- 
tiff, in  standing  up  in  her  carriage  and  trying 
to  get  out,  acted  under  a  sudden  friglit  and 
impulse  created  by  peril,  and  in  so  doing  acted 
as  "ordinarily  prudent  i>en>un8  might  act*'  un- 
der the  circumstances,  it  wh»  a  guestion  for  the 
jury  whether  she  van  ncKligciit.  was  not  er- 
roneous on  the  theory  tbnt  pnulent  men  often 
ni't  imprudently. — Mclntyrc  v.  Oroer.  70  N.  H 
-riO.  KW  Ind.  -y-,  4  L.  R.  A.  (N.  S.)  1130.  117 
Aiii.  St.  Kep.  :{r>!>. 

[J]  (Anp.  191S) 
In  an  action  hy  a  driver  of  a  horse  on  a 
jmblif  highway  at  a  place  where  it  was  only  12 
feet  wide  for  injuries  cau^*ed  by  the  horse  be- 
coming frightened  by  an  antomobile  coming 
from  behind  and  pasxing  it,  there  was  evidence 
that  when  the  automobile  arrived  at  a  point 
'MO  or  300  feet  behind  the  hvggy  in  which 
plaintiff  wau  ridint;  the  operator  commciicfHl 
to  sound  the  autouiubile  horn,  that  thereupon 
the  horse  showed  fright  obvious  to  the  occu- 
IHints  of  the  automobile,  and  that,  notwithstand- 
ing the  indication  of  danger,  the  oixrator  of 
the  car  attempted  to  pass  the  plaintiffs  horse 
and  buggy  while  the  horse  was  mauifcsting 
fright,  as  a  result  of  which  the  horse  ran  away 
and  plaintiff  was  injured.  There  wos  also  evi- 
dence from  which  the  jury  might  have  found 
that  under  the  circumstances  it  would  have 
lieen  reasonably  pnident  for  the  operator  to 
have  given  plaintiff  an  importunity  to  reach  the 
crosM-highway  which  was  close  hjr.  where  plain- 
tiff  might  have  turned  his  horse  away  from  tlie 
cause  of  the  fright,  and  that  he  proceeded  at  a 
greater  rate  of  speed  than  was  reasonable  and 
profier.  having  regard  to  the  use  in  common  of 
the  highway,  llrld.  that  on  such  evidence  the 
court  on  appeal  could  not  say  ns  a  matter  of 
law  that  a  verdict  for  plaintiff  was  not  sus- 
tained by  sufficient  evidence  or  was  contrary 
to  law.— Brinkman  v.  Pacbolke,  41  Ind.  App. 
<\e,2,  S4  N.  E.  702. 

In  order  to  recover  for  injuries  to  a  driver 
of  a  liorKe  on  a  hiKhwny,  caused  by  the  home 
beconiiiig  frighteoed  by  an  automobile  comine 
tip  behind,  it  was  not  necessary  to  prove  that 
the  car  was  as  large  as  alleged  in  the  complaint, 
(»r  to  prove  various  immaterial  statements  in 
the  plending  exactly  as  alleged :  but  it  was  suf- 
ficient if  the  material  allegations  were  proved. 
-Id. 

In  an  action  by  a  driver  of  a  horse  for  in- 
juries received  by  him  which  were  caused  by 
the  horse  being  frightened  by  an  automobile 
coming  up  behind  it,  an  instruction  stating  the 
proper  consideration  to  be  given  by  the  jury  to 
the  fact  that  the  driver  did  not  propel  the  au- 
tomobile at  a  rate  of  speed  exceeding  20  miles 
an  hour  when  it  approached  the  horse,  and  ex- 
plaining in  the  same  connection  correctly  the 
duty  of  care  and  caution  devolving  upon  the 
operator,  was  not, objectionable  as  singling  out 
and  discrediting  a  portion  oC  the  evidence  in 
defendant's  behalf,  in  view  of  the  provision  of 
Acts  1005,  p.  202.  c.  123.  relating  to  the  use 


of  highways  by  motor  vehicles,  that  in 
should  such  motor  vehicle  be  operated 
of  speed  greater  than  20  miles  an  hou 
of  muDicipaUties.~Id. 

In  an  action  by  a  driver  of  a  hon 
juries  received  by  him,  caused  by  his 
coming  frightened  at  the  approach  of 
mobile  from  behind  on  a  public  highw 
ijuested  instruction  relating  to  the 
found,  that  the  tugs  of  the  harness  wb 
tiff  was  using  became  detached  from  t 
ami  were  broken,  or  that  one  of  ther 
detached  or  broken  by  reason  of  the 
of  the  horse  when  he  became  frighteni 
tooting  of  the  automobile  bom,  whic 
left  out  of  consideration  the  question 
gence  on  the  part  of  plaintiff  with  ref 
the  tugs  or  other  attachments  to  the  bi 
faulty.— Id. 

[k]    (App.  19C9) 

Allegations  that  defendants  neglig 
their  automobile  at  a  high,  reckless. 
geroHs  si>eed  along  the  edge  of  a  big 
ward  and  against  plaintiff,  knocking  I 
and  inflicting  specified  injuries,  cbarg 
able  negligence. — Appemon  T.  T-azro,  i 
07,  rehearing  dented  88  N.  E.  90. 

One  of  two  defendants,  in  an  a 
injuring  a  pedestrian  by  running  an  a 
against  him,  was  not  entitled  to  jud 
the  answers  to  special  Interrogatories, 
standing  verdict  for  plaintiff  on  the  tb 
Jie  was  merely  an  occupant  of  the  ai 
where  the  allegation  of  the  complaint 
defendants  were  in  iKtsseasion  and  c 
the  automobile  was  not  contradicted 
answers. — Id. 

Allegations  that  plaintiff  was  w: 
the  edge  of  the  roadway,  tliat  defen 
traveling  in  the  opposite  direction  in 
mobile  on  the  same  side  of  the  road.  s< 
fendant  could  only  turn  to  the  right 
collision,  and  that  defendant  neglige 
ed  to  so  turn,  but  ran  straight  ah 
he  struck  plaintiff,  knocking  him  d 
dragging  him  across  the  highway  ant 
over  him,  states  a  cause  of  action. — 

[11     (App.  1910) 

In  an  action  for  injuries  caused 
tiff's  horse  becoming  frightened  at  di 
automobile,  an  Instruction  that  the 
an  automobile  must  use  due  care  In  i 
his  speed  so  an  not  to  endanger  the 
limb  of  others  lawfully  using  the  big! 
that  the  speed  of  an  automobile  muf 
Ronable,  la  not  objectionable  as  based 
theory  that  the  driver  was  guilty  of 
of  operating  the  automobile  at  a  rate 
greater   than    was   reasonable  and 
Haynes  Automobile  Co.  v.  Sinnett, 
171. 

For  Cabes  krou  Other  States, 
Sbb  29  CENT.  Dio.  High.  »  471 
See.  also,  note,  R  li.  B.  A.  (N. 
note.  48  Am.  St.  Rep.  306. 
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§  186         [ElBd.Dls.-PaceSU]  HIGHWAYS.  T  (B). 


S  186.  Offenses  Imeldent  to  tv»al. 

[a]     (S«p.  U49) 

In  an  iadictment  for  permittiag  a  horse 
to  be  run  in  a  horae  race  on  a  public  road,  the 
termiaj  of  the  road  need  not  be  stated. — State 
T.  Riirsett,  1  lod.  479,  Smith,  340. 

[b}    (Snp.  1851) 

On  an  indictment  against  defendant  for 
knowingly  suffering  his  horse  to  be  run  in  a 
horse  race  along  a  pablic  higjiway.  It  is  not 
Tiec«*-:ory  to  prove  that  a  bet  or  wager  \vn» 
made,  or  a  distance  to  be  run  agreed  upon, 
or  that  judges  were  appointed.— Watson  v. 
State,  3  Ind.  123. 

On  trial  of  an  indictment  for  racing  upon 
a  public  highway,  evidence  that  the  racer  ran 
along  a  road  leading  from  one  town  to  another 
was  sufficient  to  snstain  the  averment  that  the 
road  in  qnestion  was  a  public  highway.— Id. 

IcJ    (Sup.  1875) 

Defendant  was  charged  with  siiffcring  his 
horse  to  be  run  in  a  horse  race  along  a  public 
highway,  and  the  evidence  showed  that  he  dirt 
not  own  the  horse,  but  ran  the  horse  of  another 
i>eraon.  Hrld,  that  the  evidence  did  not  prove 
the  offeniie  charged.— Robb  v.  State,  52  Ind.  218. 

[d]  (App.lSSS) 

In  a  prosecution  for  heavy  hauling,  intent 
vs  not  of  the  essence  of  the  offense,  and  hence 
accused's  belief  as  to  whether  he  had  a  law- 
fn!  load  is  immaterial. — Hamilton  t.  State,  S2 
N.  E.  419.  22  Ind.  App.  41'X 

An  oil  wagon  had  the  front  and  rear 
wheels  held  together  by  side  bars,  between 
which  rested  an  iron  tank  bolted  permanently 
to  the  side  bars  by  iron  straps.  There  waa 
no  coupling  pole  to  the  wagon.  Held,  that  the 
tai^  was  a  part  of  the  lond.  and  not  of  the 
wagon,  within  Rev.  St.  ISiH,  g  2017,  prohibit- 
ing hauling  a  load  of  more  than  2,500  pounds 
on  8  broad-tired  wagon  over  gravel  roads,  when 
they  are  thawing  through,  etc.— Id. 

lei     (Sap.  19(e) 

An  affidavit  charging  that  defendant,  at  a 
certain  time  and  place  in  the  state,  did  then 
«nd  there  unlawfully  act  as  a  rider  in  a  certain 
horse  race  along  the  public  highway,  then  and 
there  situate,  is  sufficient  to  charge  an  offense 
under  Bums'  Ann.  St.  1001.  g  228<>.  providing 
that  whoever  knowingly  suffers  bis  horse  to  be 
ran  in  a  horse  race  along  any  public  highway, 
uid  whoever  acts  as  a  rider  in  any  such  race, 
on  being  convicted,  shall  be  fined.— State  v. 
New,  76  N.  E.  400,  165  Ind.  571,  transferred 
from  Appellate  Court,  76  N.  E.  181,  36  Ind. 
App.  521. 

Under  Bums'  Ann.  St.  1001.  S  2280,  pro- 
viding that  whoever  suffers  his  borae  to  be  run 
in  B  race  on  a  public  highway  and  whoever  acts 
««  rider  in  any  sQcfa  race  shall,  on  conviction, 
be  fined,  eta,  it  is  one  oiEense  for  an  owner  of 


a  horse  to  suffer  it  to  run  in  a  race  on  a  high- 
way and  another  to  act  as  rider  in  such  race. 
—Id. 

An  affidavit  charging  an  offense  under 
Bums'  Ann.  St.  1901,  8  22S0,  prohibiting  horse 
racing  on  a  public  highway,  to  have  been  com- 
mitted on  '"the   ■  day  of  February,  iu  the 

year  liK)5,"  sufficiently  states  the  time;  Bums* 
Ann.  St.  1901,  |  1807,  providing  that  the  pre- 
dse  time  of  the  commission  of  an  offense  need 
not  be  stated,  except  where  time  is  an  indis- 
pensable ingredient. — Id. 

A  description  of  the  highway  as  being 
situated  in  Hancock  county  is  sufficient  in  an 
affidavit  chaining  an  offense  under  Bums'  Ann. 
fit.  1001,  §  2280,  prohibiting  horae  radng  on 
a  public  highway. — Id. 

If]     (9np.  1905) 

Bums'  Ann.  St  1901,  {  2280,  re-euactiug 
Rev.  St  1843,  p.  982.  $  103,  creates  two  of- 
fenses :  (1)  Knowingly  suffering  one's  horse, 
mare,  or  gelding  to  be  run  in  a  horse  race  on  a 
public  highway;  and  (2)  acting  as  a  rider  in  a 
horse  race  on  a  public  highway. — State  v.  !New, 
103  Ind.  571,  7(1  N.  E.  40a 

[g]    (Sup.  1B07) 

Id  a  prosecution  for  failure  to  stop  an  au- 
tomobile on  a  public  hishway  when  signaled  to 
do  so  by  a  person  driving  a  horse,  etc.,  w^heic 
it'nppeared  that  J.  and  It.  were  riding  in  a 
buggy  together,  that  R.  was  driving,  and  that 
J.  gave  a  signal  to  defendant  to  stop,  an  aver- 
ment in  the  affidavit  that  the  signal  given  by  .T. 
was  for  and  on  behalf  of  R.  should  be  reganleil 
as  surplusage.— State  v.  Goodwin,  109  Ind.  StiT). 
82  N.  E.  459. 

An  indictment  cbai^ng  that  defendant 
foiled  to  stop  bis  automobile  on  signal  from  a 
companion  of  the  person  driving  a  hoise  bitched 
to  a  buggy  on  the  highway  sufficiently  states 
an  offense,  under  Bums'  Ann.  St.  1905,  $  87<Wc. 
requiring  persons  using  motor  \Thicle8  to  stop 
upon  the  giving  of  a  signal  by  any  person 
"driving  a  horse''  or  any  farm  animals.- Id. 

[b]    (Snp.  1910) 

In  a  prosecution  for  hauling  an  excessive 
load  over  a  highway,  the  road  superintendent 
could  testify  that,  two  or  three  weeks  before 
the  alleged  offense  was  committed,  be  had 
warned  accused  not  to  haul  heavy  loads  over 
the  road,  as  tending  to  show  willful  disregard 
of  the  law,  aggravating  the  ponlshment— Lu- 
cas V.  State.  90  N.  R  305. 

In  a  prosecution  for  hauling  an  excessive 
load  upon  a  highway,  in  violation  of  statute,  ev- 
idence held  to  sustain  a  conviction  as  ngninst 
an  objection  that  it  did  not  show  that  the  road 
was  iu  a  condition  to  he  injured  by  the  load 
hauled.— Id 

Fob  CAEffis  fbou  Otheb  States, 

See  25  Cent.  Dio.  High.      476,  477. 


TUs  IMceit  Is  eoBiplled  on  the  Key-Nnmber  System.  For  ezplaiuitloM,  see  pm;«  iU> 

Digitized  by  Google 


(C)  INJURIES  PROM  DEFECTS  OB 
OBSTRUCTIONS. 

Accidents  at  nllroad  crosaincs,  see  Bailboxds, 
H  286-862. 

In  bridges,  see  Bbidobs,  If  34-4& 

Injuries  to  ttaveler  from  blastinfl^  see  Explo- 
sives, 1 12. 

In  street  railroad  tmcks,  see  Stber  Raii.- 
XOADS,  I  8&  . 

In  streets,  see  Mukioipax.  Cobpobatiohb,  H 
755-823. 

In  turnpikes  and  toll  roads,  see  Turnpikes 

AND  Toll  Roads,  ff  44-49. 
LiaUlity  of   railroad   compan;   for  Injuries 

caased  by  defect  In  highway  occupied  by 

traclis,  see  Railboads,  i  361!. 
Inability  of  railroad  comitany  for  injuries  to 

horse  by  defect  in  liighway  crossing,  see 

Uailboads,  S  410. 

{  187.  Katnrc  and  croiwds  of  UablUty. 

[a]    (Sup.  1859) 

As  a  general  rule,  a  person  who  without 
fault  or  negligence  on  lus  part  receives  a  bodily 
injury  or  suffers  damage  to  hia  horse  or  car- 
riage in  consequence  of  a  direct  collision  with 
an  obstruction  in  a  highway  is  specially  damni- 
fied and  may  maintain  an  action  against  the 
author  of  the  obstruction.— Wood  v.  Mears,  12 
Ind.  515,  74  Am.  Dec.  222. 

Fob  Cabbb  fbom  Otheb  States, 

See  25  Cent.  Dm.  High.  iS  320,  327,  478, 

479,  480,  482,  505  ;  86  CENT.  Dlo.  Mun. 

Corp.  i  1602. 
See,  also,  note,  47  L.  R.  A.  20S. 

f  103.  Kotlee  of  dofoets  or  obatrvotlau. 

Knowledge  of  person  injured,  see  post,  |  107. 

t«]  (S»p.l884) 

To  render  a  county  liable  for  injuries  due 
to  defects  in  its  highways,  actual  notice  of  de- 
fects is  not  essential,  but  long  contiuuance  of 
the  defect  may  effect  constructive  notice. — 
Board  of  Com'rs  of  Porter  County  v.  Dombke, 
94  Ind.  72. 

Fob  Cases  fbom  Otheb  States, 

See  25  Ceni.  Dig.  High.  H  480,  484,  487- 
490. 

1 194.  PreoAntioau  acalMBt  Imjvry. 

la]  (A»p.U91) 
Where  a  gas  company  ezcuTated  a  trench 
In  a  highway,  it  was  its  duty  to  keep  it  guard- 
ed at  all  times.— Noblesville  Gas  &  Imp.  Go.  v. 
Teter,  27  N.  E.  686.  1  Ind.  App.  322. 

Fob  Cases  fbom  Other  States, 
See  25  Cent.  Dig.  High,  g  486. 
See,  also,  note,  79  Am.  Dec.  7(XL 

{  196.  Pnwimato  oauo  of  lajavy. 

Contributory  negligence  a«  proximate  cause,  see 
post,  I  197. 


[a]  <App.l891) 

The  fact  that  a  cow  Cell  into  a  t 
dug  in  a  public  highway  because  a  third 
son  had  just  driven  her,  with  no  unnecc 
violence,  out  of  his  uninclosed  lot,  does  U' 
lieve  from  responsibility  the  persons  wbi 
the  trench  and  left  it  unguarded,  where  th 
no  evidence  that  the  person  who  drove  th< 
out  of  his  lot  purposely  caused  her  to  faU 
the  trench.— Noblesville  Oas  &  Imp.  Co.  i 
ter,  1  Ind.  App.  82%  27  M.  E-  685. 

Fob  Cases  fbom  Otheb  States, 

See  25  Cent.  Dig.  High.  H  483,  494 

S  107.  Oontrlbntory  BeKUc«>M 
son  Injured. 

[a]  Proof  of  one's  previous  Icnowledge  o 
highway  defect  whereby  he  was  injured  i 
conclusive  of  hia  want  of  due  care. — (Sup. 
Henry  County  Turnpike  Co.  v.  Jacksoi 
Ind.  111.  44  Am.  Hep.  274;  (1881)  Wiis 
Trafalgar  &  B.  C.  Gravel  Road  Co.,  03 
287;  (1887)  Town  of  Gosport  v.  Evans 
Ind.  133,  13  N.  E.  256,  2  Am.  St  Rep. 
(1887)  Evansville  &  T.  H.  R.  Co.  v.  Car 
113  Ind.  51.  14  N.  E.  T3S. 

[b]  (Sap.  1SS7> 

In  an  action  for  injury  to  a  horse 
railroad  crossing,  caused  by  the  track 
too  far  above  the  surface  of  the  highway,  i 
struction  which  proceeds  on  the  theory  tl 
the  plaintiff  could  have  avoided  the  injui 
lightening  his  load,  or  by  other  means, 
encountering  the  obstruction,  it  was  his  dt 
do  BO,  without  regard  to  the  nature  of  the 
and  the  obstruction  not  being  such  that  i 
Bonably  prudent  man  might  have  foreseen 
injury  was  likely  to  result  unless  some 
steps  were  taken  to  avoid  it,  is  proper] 
fused.— EvansviUe  &  T.  H.  R.  Co.  T.  Car 
113  Ind.  51.  14  N.  E.  7SS. 

[0]    (8«p.  1890) 

Where  a  woman  was  Injured  bj  « 
which  she  was  riding  taking  fright  at  a 
car  left  In  the  road,  the  foot  that  she'kni 
the  position  ot  tiie  band  car  does  not  neo 
ily  prove  that  she  was  guilty  of  contrib 
negligence  in  trying  to  pass  it.— Ohio  &  1 
Go.  T.  Trowbridge.  126  Ind.  391,  26  N.  I 

(d]    (Sup.  1891) 

An  intoxicated  person,  who  is  iojun 
an  accident  caused  by  his  attempting  to 
over  a  washout,  wlilch  he  could  have  • 
seen  and  avoided  had  he  Ixien  sober,  canui 
cover  from  the  county  therefor,  since  di 
when  intoxicated  constituted  contributory 
ligence.— Woods  v.  Board  of  Com'rs  <tf  1 
County,  128  Ind.  280,  27  N.  E.  611. 

M     (App.  1891) 

The  owner  of  cattle  which  may  la* 
run  at  large  may  reasonably  expect  that  : 
company  digging  a  trench  in  a  street  will 
form  its  duty  to  the  public  by  keeping  It 
erly  guarded,  and  it  is  not  ccnitributory 
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for  the  owner  oC  the  tninuJ  to  ttll  to 
«te  a  breach  of  sndi  duty.— Nobleville 
Imp.  Co.  T.  Teter,  27  N.  B.  6S0»  1  Ind. 
22. 

(APV.UH) 

Bowledse  that  there  !i  a  defect  in  a  high- 
laking  it  dangeroai  to  attempt  to  travel 
t  does  not  of  itself  make  it  negligeace  to 
le  highway  carefully  and  cautioasly. 
edge  of  the  existence  of  a  dangeroos  place 
bowever,  make  it  incumbent  upon  the 
r  to  use  care  and  caution  proportionate 
danger  which  he  knows  lies  in  his  way. 
«  T.  City  of  Franklin,  30  N.  B.  149,  4 
pp.  61S. 

(App.  1897) 

is  contributory  negligence  for  a  horse* 
Lpprised  of  an  obstruction  in  the  bigb- 
:  the  time  his  horse  first  took  fright  and 

back,  to  voluntarily  ride  up  to  the  ob- 
on  again.— Town  of  Salem  v.  Walker,  46 
90,  16  Ind.  App.  687. 

bile  a  person  with  knowledge  of  a  defect 
highway  Is  not  bonnd  to  f<Hrego  travel 
1,  he  must  use  care  proportionate  to  the 
.-Id. 

(■■p.  1908) 

hile  It  is  the  duty  of  a  traveler  on  a 
ly  to  avoid  all  -threatening  ntnationa  by 
mother  way  when  he  may  reasonably  do 
ia  nevertheless  entitled  to  travel  the 
ly,  and,  where  he  has  no  alteniaUve,  Is 
and  to  forego  an  effort  to  pass,  provided 
[hway  u  not  so  defective  as  to  make  it 
1  to  a  persm  of  ordinary  understanding 
le  danger  cannot  be  encountered  without 
— Chicago,  I.  &  L.  B.  Co.  v.  Leachman, 
E.  253,  161  Ind.  612. 

traveler  on  a  highway  must  observe  due 
ccordiog  to  the  degree  of  peril  confront- 
n,  and,  if  the  place  is  not  impassable,  or 
to  be  BO  defective  as  to  render  injury 
le,  he  will  be  justified  in  proceeding  if 
erves  that  degree  of  care  which  a  person 
inary  prudence  in  like  place  would  deem 
nt  to  guard  against  the  threatening  dan- 
d. 

(App.  IMM) 

is  not  contributory  negligence  not  to 
>n  travel  on  a  public  highway  because  of 
^dge  of  its  dangerous  condition,  unless 
tect  was  one  which  rendered  it  obvious  to 
ion  of  ordinary  understanding  that  the 
ly  could  not  be  used  without  injury.— 
>m  Indiana  R.  Co,  v.  Corps,  37  Ind. 
m,  76  N.  E.  902. 

'ases  fbou  Otheb  States, 

E  25  Cent.  Dig.  High.  H  482,  491-40», 

198-503. 

e,  also,  note,  17  L.  R.  A.  124;  note,  47 
\m.  Rep.  744. 


S108.  UftUUtlMof  iMMlMikOTltlMamd 
oflaers. 

[a]  (Svp.lSSO) 
A   private   action   cannot   be  sustained 
against  a  supervisor  for  damages  sulfered  from 
his  neglect  to  keep  the  roads  and  bridges  in  bis 
district  in  repair.— Lynn  v.  Adams,  2  Ind.  143. 

Pt]  (8«p.U81> 

In  1870,  a  civil  township  had  no  such  pow- 
ers conferred  or  duties  imposed  upon  it  aa  re- 
quired it  to  keep  in  repair  the  public  highways; 
and  hence  it  was  not  liable  for  damages  accru- 
ing from  neglect  to  do  wo. — Yeager  t.  Tippe- 
canoe Tp^  81  Ind.  40. 

[cl  (Snp.lS88} 
It  is  the  duty  of  township  trustees  and  road 
supervisors  under  the  express  provisions  of  the 
statutes  to  repair  highways,  and  the  fact  that 
the  board  of  county  commissioners  exercises 
supervisory  control  over  township  trustees  in 
the  matter  of  levying  road  and  other  township 
taxes  does  not  render  the  county  liable  for  in- 
juries caused  by  the  negligent  construction  of  a 
highway.— Abbett  v.  Board  of  Com'rs  ot  John- 
son County,  16  N.  B.  127,  114  Ind.  61. 

In  the  absence  of  a  statute  imposing  on 
counties  in  express  terms  the  duty  of  keeping 
highways  in  repair,  and  authorising  county 
boards  to  appropriate  means  for  that  purpose, 
a  county  Is  not  responsible  for  the  negligence  of 
those  charged  with  the  care  of  public  highways ; 
nor  can  an  action  be  maintained  against  it  for 
an  injury  caused  by  a  defective  .highway,  where 
no  right  of  action  is  expressly  given  by  statute. 
-Id. 

In  an  action  against  a  county,  a  compiaiat 
alleging  that  defendant,  by  its  officers  and 
agents,  while  repairing  a  bridge  which  formed 
part  of  a  public  highway  in  the  county,  negli- 
gently placed  lumber  alongside  of  the  highway 
in  a  manner  calculated  to  frighten  horses  of  or- 
dinary gentleness,  and  that  plaintiffs  horse  took 
fright,  and  ran  away,  and  she  was  injured  Id 
consequence,  is  defective ;  the  county  not  be- 
ing liable  for  the  negligence  or  miscondnct  of 
those  to  whom  such  work  is  committed.- Id, 

m  (S«p.l8H} 

A  county  is  not  liable  for  personal  injuries 
caused  by  defects  in  the  construction  and  re- 
pair of  its  free  gravel  roads.— Cones  v.  Board 
of  Com'rs  of  Benton  County,  137  Ind,  404,  37 
X,  B.  272. 

M    (App.  1896) 

A  county  is  not  liable  for  Injuries  result- 
ing from  defects  in  a  free  gravel  road  or  or- 
dinary highway.— Shrum  v.  Board  of  Com'rs  of 
Washington  County,  13  Ind.  App.  583,  41  N. 
E.  349. 

Fob  Cases  fbou  Otheb  Estates, 

See  25  Cent.  Dig.  High.  SI  504-507. 
See,  also,  notes,  52  Am.  Dec.  92,  83  Am. 
Dec.  563,  98  Am.  Dec.  606;   note,  27 

Am.  Rep.  647,  702. 
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[6  iBd.  DIE-— Pace  622] 


f  200.  UabilltieB  of  penmii  oraslac  de- 
fects or  olntrnotlons. 

M  (App.1892) 

In  aa  action  to  recover  damages  for  per- 
soual  injurivH  xuGferecl  in  a  buggy  accident  al- 
leged to  have  lieen  caused  br  defendant's  neg- 
ligence in  leaving  a  dead  dog  in  the  highway, 
it  appeared  that  defendant's  dog  had  died,  and 
been  properly  placed  by  him  out  of  the  way,  but 
was  removed  by  some  miscliievous  persons  on- 
to the  highway,  of  vhic-h  di-feudant  was  noti- 
Jied.  Held,  ibat  plaintiff  had  failed  to  sliow 
negligeuce  in  defpudaut.— Davis  T.  Willinms,  4 
Ind.  Api*.  4S7.  31  N.  E.  204. 

[b]  (App.  189oJ 

A  pprson  who  brings  an  object  upon  or 
dot's  an  act  upon  the  highway  that  is  likely  to 
frighten  a  horse  of  ordinary  gentteness  is  guilty 
of  ne(;lig(>nce;  and,  if  a  person  bring  an  object 
uiKiu  or  do  an  avl  ii|>on  the  highway  with  the 
design,  intention,  or  purpose  of  frightening  liors- 
os,  he  is  guilty  of  a  positi^'e  and  aggressive 
wrong,  and  liable  for  the  injury  resulting,  no 
matter  what  the  character  of  the  horse  may  be. 
— Keeley  Brewing  Co.  v.  Famin,  41  N.  K.  471, 
l.'i  Ind.  App.  rtSS. 

[c]  (App.  1S98) 

One  who  maintains  a  pile  of  refuse  and 
sIiK'k  from  a  mine,  near  a  highway,  for  a  num- 
ber of  years,  knowing  that  it  is  continually  tak- 
ing tire  at  the  bottom,  and  iil'iding  down  from 
above,  is  liable  for  injurien  cauae<l  by  a  horse 
being  frightened-by  mich  a  sliding.— Ixland  Coal 
Co.  V.  Clemmitt,  40  N.  R  38,  It)  lud.  App.  21. 

[d]  (Sap.  190[>) 

A  railroad  wliich  negliKcntly  and  unlaw- 
fully places  a  hand  ear  in  the  public  highway 
within  two  feet  of  the  wagon  track,  and  there- 
by causes  a  team  of  gentle  and  well-broken 
mules,  which  in  being  driven  along  the  highway, 
to  become  frightened  and  run  away,  is  liable 
for  injuries  couneciuentially  insulting  to  the 
driver  of  the  mules.— Southern  Indiana  R.  Co.  v. 
Xorman.  74  N.  E.  SW,  im  Ind.  320. 

It  is  prima  faeie  unlawful  for  a  railroad 
to  place  a  hand  car  on  a  public  highway. — Id. 

For  Cases  from  Otiiek  States. 
See  2o  Cent.  Diq.  High,  f  SW. 

S201.  Actions  for  injnriei. 

For  Casks  fbom  Other  Statks, 

Sre  25  Cent.  Diq.  High.  H  Q1(K>42. 


S208.    Pleadlnc. 

[a]    (Snp.  is:,9) 

It  is  a  good  answer  to  a  complaint  for  neg- 
ligently leaving  building  materials  on  the  high- 
way, which  alleges  defendant's  right  so  to  lonvc 
thent  and  the  negligence  of  the  plaintiff  in  driv- 
ing carelosBly  upon  them. — Wood  V.  Meara,  32 
Ind.  515,  74  Am.  Dec.  222. 


[b]  (S«p.  1S79) 

A  complaint  alleging  an  obBtrnctit 
defendant  of  a  highway  in  such  a  man 
while  plaintiff  was  driving  a  team  of  n 
mules  fell  through  the  timbers  compi 
obstruction,  end  were  killed  solely  bf 
the  negligence,  carelessness,  and  wil 
conduct  of  defendant,  stated  a  cause  of 
Perry  v.  Bamett,  65  Ind.  522. 

A  complaint  alleged  that  plaint! 
driving  on  a  public  highway,  without  d 
on  his  part,  drove  upon  "a  pile  of  woe 
iters  intended  to  serve  as  a  bridge,"  [ 
defendants  where  it  crossed  a  bayou ; 
team  fell  "through  and  over  the  timb* 
were  killed:  and  that  such  timlwrs  v 
ligently  placed  at  a  point  in  the  roa< 
they  could  not  1>P  avoided  by  travelers 
danger  ascertained  Iwfore  going  ujioi 
flrlil  that,  since  the  complaint  allege 
jur>*  by  the  obstruction  of  a  highway, 
that  defendant  had  built  a  defectiv 
would  not  support  a  recovery.— Id. 

Ill  an  action  against  the  supervi 
road  district,  the  plaintiff  alleged  that 
of  mules  fell  through  "a  pile  of  woodei 
intended  to  swerve  as  a  bridge."  at  a  poi 
road  where  it  crossed  a  deep  and  d 
bayou ;  that  such  timbers  had  been  c 
and  willfully  placed  there  by  tiie  tie 
and  that  the  accident  was  entirely  tl 
of  such  carelessness  and  willful  mlsci) 
his  part.  Held,  that  the  complaint  si 
alleged  an  obstruction  of  the  highwa; 
defendant,  resulting  in  an  injury  to  t 
tiff  without  fault  on  his  part.~Id. 

[c]  (Sap.  1S92) 

In  an  action  against  county  eon 
era  for  the  death  of  plaintiff's  intestati 
plaint  alleging  that  deceased  met  his  de 
no  fault  of  his  while  driving  a  team  an 
up  a  steep  approach  to  a  bridge  in  tbi 
which  approach  was  a  large  embanfamei 
defendants  negligently  failed  to  barrii 
protect,  sufficiently  cbaives  negligence 
part  of  defendants.— Board  of  Com'rs  < 
ington  County  v.  Ilaffman,  134  Ind.  '. 
K.  T,7(i, 

[dl     (App.  1893) 

Where  a  complaint  alleged  that  d 
left  the  bo<ly  of  his  dead  cow  in  a  pnt 
way,  and  that,  while  plaintiff  was  e 
proper  care  in  attempting  to  drive 
body,  his  horses  were  frightened  thei 
ran  away  and  Injured  him.  evidence  tb 
tiff's  horses  ran  away  when  he  was  at 
to  lead,  rather  than  drive  them,  past  I 
is  an  immaterial  variance. — Hindman  v, 
35  X.  E.  2046,  8  Ind.  App.  410. 

[•]     (App.  1895) 

In  an  action  against  defendant  to\ 
tag  an  object  in  a  highway  frightening  ] 
horse  and  injuring  plaintiff,  the  complai: 
aver  either  8i>ecially  or  in  equivalent  te 
the  object  unloaded  ur  the  act  of  unloa 
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ncy  to  or  was  likely  to  frighten  a  horse 
Miy  gentleQi'BS.— Keelej  Brewing  Co.  v. 
41  N.  E.  471.  13  lad.  App.  S88. 

KSZ8  FROU  OmEB  STATES, 

:  23  Ce.'st.  Diq.  High.  H  522-525. 

^—  Preavmptlima  mmA  budaa  of 
proof. 

:Sap.  18S&] 

e  presumption  is  that  an  obstruction  In 
e  highway  is  there  wrongfully.— Senhenn 
of  Evansville,  40  X.  E.  b*»,  140  Ind.  (J75. 

KBEB  FROM  OTHEB  STATES, 

:  25  Cent.  Dig.  High.  {  526. 
^—  SmAeiener  of -eTidcaee* 

(App.  1893} 

idence  that  defendant  left  a  sick  and 
i  cow  In  the  public  highway,  where  he 
od  reason  to  iK'lieTe  It  would  die,  and 
r  would  frigiitoii  the  horses  of  pasHers-by, 
lally  occurred,  waa  aufficient  to  sustain 
let  for  plaintiflt.— Hindman  t.  Timme, 
App.  41U,  35  N.  E.  104ti. 

ASEs  FBou  Other  States. 

i  35  Cent.  Dig.  High.  SI  526,  527-532. 

—  laatTHOtlonB. 

iction  and  effect  of  charge  as  a  whole, 
RIAL,  i  295. 

ASES  FROM  Other  States. 

:  25  Cent.  Dig.  High.  |g  .~>3S-540. 

  Verdlot  and  flndinK*. 

iQB  i>ro[)er  to  be  submitted  by  special  in- 
;atorie8,  see  Trial,  }  3i>0. 
ncy  of  special  findings  in  general,  see 
L.  I86S. 

\s£B  FROM  Other  States, 
!  25  Cent.  Dig.  High,  641. 

HINDERING. 

rs,  by  fraudulent  aKsigQineat  for  benefit 
[  creditors.  Assionuents  for  Brkei  it 
F  Cbeditobs,  H  142-161. 

fraudulent    transfers.  Fraudulknt 
onvetaxces. 
jctirq  Justice. 


HIRING. 

See— 

Animals,  {  27. 
Bailment. 

Horses  and  vehicles.    Livekt  Stable  Keep- 
ers, H  9-12. 
Premises.    Landlord  amd  Tenant. 
Servants.    Masteb  and  Servant. 


HISTORICAL  FACTS, 

Judicial  notice  of,  see  Evidence,  S  11. 


HISTORY, 

Of  statute  as  aid  to  construction,  see  SlAT- 
VTES.  I  217. 

HOGS. 

Scc- 

Liability  of  railroad  company  for  injury  to. 

liAILROADS,  i  411. 

i'ower  of  city  to  regulate  keeping  of.  Munici- 
pal COBPORATIONS,  {  604. 

Sales. 


HOLDING  OUT. 

As  partner  aa  creating  e8topiH>I  to  deny  exhAr 
ence  of  partnership,  see  I'ARTNEitsiiii', 
37. 

HOLDING  OVER. 

Sec— 
Officer— 

Clerkb  of  Courts,  f  7. 

CouK-nes,     48,  «5. 

District   and  Prosecuting  Axlvtt- 
NEYS,  I  2. 

Judges,  i  9. 

Municipal  Corporations,  i  149. 
Officers,  {  54. 

Schools  and  School  Districts.  | 

ShERU'FS  and    CON&TAIiLER,   {|  o. 

Tax  assessor.    Towns,  S  r»8. 
Tenant,  as  affeotio};  liability  for  rent.  LAlfa^ 

LORD  AND  Tenant,  j|  IIHS. 
As  ereatiufc  tPtiHiicy  at  tttilTrrnnce.  LaIID- 

lokd  and  Tenant,  f  119. 
As  creating  tenancy  from  year  to  yM^ 

Landlord  and  Tenant,  S  114. 
As   extension    or   renewal   of   tenancy  f">r 

years.    IjANDLOBD  and  Tenant,  |  W^. 
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Scope-Note. 

[INCLUDES  days  deslgnatecl  by  law,  other  than  Sunday,  for  BQBpenslon  of  i 
business  or  judicial  or  otber  official  proceedinga ;  and  effect  of  violations  of  sncb 
validity  of  acts,  transacticms,  and  proceedings  affected,  and  on  the  rlffbts  and  i 
of  persons  engaged  therein. 

[EXCLUDES  restrictions  on  grounds  otber  than  the  character  of  the  day, 
regulation  of  sale  of  Intoxicants  (see  Intoxicating  Liquors) ;  and  omission  of  bo 
computation  of  time  (see  Time;  and  particular  acts  and  proceedings  under  otbei 
For  complete  list  of  matters  excluded,  see  cross-references,  post] 


Cross-References, 

Exclusion  Id  computation  of  time.  Timk,  %  lU. 
Keying  open  liquor  place  on,  as  criminal  of- 
fense. ilNTOZICAHNa  IJQUOBS,  I  145. 


Regulations  as  to  sale  of  intoxicatlnj 
on.    iNTOXICATINa  LxquoBS,  I  120. 
Sale  or  gift  of  intoxicating  liquon  on 
inel  offense.   IZTToziCATiita  I^Quoi 

SUKDAT. 


I  6.  Oflklml  aets. 

U]    (Sap.  1SS6) 
A  sale  of  property  for  taxes  made  on 
Christmas  Day  is  not  Invalid,  no  statute  so  de- 
claring.^Hadley  t.  Musselman,  104  lud.  459,  3 
K.  E.  322. 


Fob  Cases  from  Otheb  States, 
See  25  Cent.  Dig.  Holidays,  {  6. 
See,  also,  21  Gyc.  p.  445. 


See— 

Domicile. 

Hombsicad. 


HOME. 
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Scope-Note. 

[INCLUDES  exemption  from  forced  sale,  for  parment  of  debts,  of  real  property  of 
debtors,  as  constituting  tbe  family  residence;  constltational  and  statutory  provisions  for 
such  exemption ;  nature,  grounds,  and  extent  thereof  in  general ;  who  are  entitled  to  ben- 
efit of  such  exemptions;  acquisition,  stiection,  declaration,  and  establishment  of  home- 
stead ;  quantity  or  value  of  property  exempt ;  as  to  what  liabilities  homesteads  are  ex- 
empt; waiva  or  forfdture  of  r^ht  of  exempUon,  abandonment,  alienation,  derlae,  or 
descent  of  homestead;  rlgbta  of  devisees,  heirs,  or  Burrlving  members  of  family,  and 
duration  and  termination  of  exemption;  and  protection  and  enforcKuoit  of  the  right 

[KXCLCDKS  exemption  from  forced  sale  of  property  of  debtors  In  general  (see  Ex- 
empUon$) ;  rights  of  widow  In  real  property  of  deceased  husband  (see  Doteer) ;  and  acquisi- 
tion of  public  lands  under  homestead  laws  (see  PubUo  Lands).  For  comidete  list  of  mat- 
ters excluded,  see  cross-references,  postl 


Analysis, 

L  Nature,  Acquisition,  and  Extent. 

(A)  Nature,  Creation,  and  Duration  op  Estate  or  Right  in  Gen- 

eral. 

[No  paragraphs  of  refer«ices  In  this  Digest  But  see  25  Cent  Dig.  Home, 
if  1-16.] 

(B)  Persons  Entitled. 

[So  pamgrapba  of  references  In  this  Digest   But  see  25  Ont.  Dig.  Home. 
H  17-36.] 

(C)  Acquisition  and  Establishment. 

[So  paragraphs  of  references  In  this  Digest  But  see  25  Cent  Dig.  Home. 

»  37-85.] 

(D)  Property  (Constituting  HoMESTEAa 

§  87.  Wife's  separate  property. 

(£)  Liabilities  Enforceable  Against  Homestead. 

[No  paragraphs  of  references  In  this  Digest  But  see  25  Cent  Dig.  Home. 
H  128-175.] 

n.  Transfer  or  Incumbrance. 

Rights  of  purchasers  and  mortgagees. 

128.           In  general. 

§  130.  Avoidance. 

§  131.           In  general. 

in.  Rights  of  Surviving  Husband,  Wife,  Children,  or  Heirs. 

LNo  paragraphs  of  references  in  tills  Digest   But  see  25  Oent  Dig.  Home.> 
8S  245-306.1 

IV.  Abandonment,  Waiver,  or  Forfeiture. 
§  178.  Forfeiture. 
§  179.           In  general. 

V.  Protection  and  Enforcement  of  Rights. 

§  197.  (ikmtest  and  determination  of  claim. 
§  208.  Actions  and  defenses. 
I  213.  Pleading. 


Cross-Re  ferences. 


Transfers,  validity  as  to  creditors  or  sobse- 
I>ower  rights  of  widow.   Doweb.  quent  pun-hasers.    Fraudttlini  Coktkt- 

EXBHPTIONB.  AlfCBS,  |  62. 

PAirmoH,  I  12, 

XUs  IHsest  Is  eoaipUed  om  the  Key-Nvmbar  Sjratem.  I'm  explautloB,  see  pace  lU. 
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I.  NAT17BE,  ACQUISITION,  AND 
EXTENT. 

(A)  NATURE,  CREATION,  AND  DURATION 
OF  ESTATE  OR  RIGHT  IN  GENERAL. 

Fos  Cases  nioii  Other  States. 

See  26  Cent.  Diu.  Home.  H  1-^ 
See,  also,  21  Cyc.  pp.  4i>8-405. 


(B)  PERSONS  ENTITLED. 

Fob  Cases  fbou  Other  States, 

See  2i>  Cent.  Dig.  Ilomc.  §§  17-30. 
Sw,  also,  21  Cyc.  pp.  4titt-470. 


(C)  ACQUISITION  AND  ESTABLISHMENT. 

Fob  Cases  from  Otiiek  States, 

See  25  Cent.  Djo.  Home.  $8  Sl-So. 
See,  also,  21  Cyc.  pp.  470-487. 


(D)  PltOrEUTY   CONSTITUTING  HOME- 
STEAD. 

{87.  Wife's  separate  property. 

The  hnsbaud  is  not  entitled  to  claim  a 
homestead  out  of  laud  which  is  the  separate 
property  ot  the  wife.— Holman  t.  Martin,  12 
Ind.  533. 

Fob  Cases  from  Other  States, 
See  25  Cert.  Dig.  Home,  f  120^ 
iSee.  also,  21  Cyc.  p.  507. 


(E)  LIABILITIES  ENFORCEABLE 
AGAINST  IIOMESTEAp, 

For  Cases  fboh  Other  States, 

See  25  Cent.  Dig.  Home,  ii  128-175. 
See,  also,  21  Cyc.  pp.  &U^527 ;  note,  '24 
Li  R.  A.  7W ;  note,  45  Am.  St.  Rep.  ^83. 


II.  TRANSFEB  OB  INOUMBBANGE. 

Validity  as  to  creditors  or  subueqQent  purchas- 
ers, see  Fraudulent  Conveyances,  f  52. 

S  127.  Bishts  of  pnreluMni  mn.A  mort- 
Sacees. 

For  Cases  frou  Other  .States, 

See  25  Cent.  Dig.  Home.  If  224-234. 
See,  also,  21  Cyc.  pp.  551-556. 

I  128.         Ib  senevaL 

[a]  A  mortcasor  cannot  claim  an  exemption 
in  property  after  a  Judgment  has  been  reodered 
against  bim  in  foreclosure.~(Snp.  ISTtS)  Slaugh- 
ter T.  Detiney,  10  Ind.  103;  (1860)  Id.,  15 
Ind.  40. 

Fob  Cases  fkoh  Other  States, 

See  25  Cent.  Dig.  Home.  »  224-2:{2. 


§  130.  Avoldaaoe. 

Fob  Cases  from  Other  States. 

See  25  Cent.  Dig.  Home.  tiS  2;^"t-244. 
See,  also,  21  Cyc.  pp.  557-5UU. 

{  131.  —  Im  BcnnaL 
[a]     (Sup.  1858) 

An  aoBwer  to  a  bill  for  foreclosure,  that 
the  mortgage  was  of  property  exempt  from  exe- 
cution, and  not  executed  by  the  wife,  as  in  that 
cane  required,  need  not  negative  that  the  mort- 
gage was  not  for  the  purchase  money,  but,  that 
exception  being  in  a  section  of  the  act  by  itself, 
must  be  set  up  by  a  reply.— Slaughter  t.  Det- 
iney, 10  lad.  im. 

Fob  Ca.ses  krou  Other  States, 

See  25  Cent.  Dig.  Home.  H  235-243. 

in.  RIGHTS  OF  SUBVOTHIO  HUB- 
BAND,  WIFE,  OHILPBEN, 
OR  HEIBS. 

Fob  Cases  fbom  Other  States, 

See  25  Cent.  Dzo.  Home.  H  245-306. 
See,  also,  21  Cyc  pp.  501-507. 

IV.  ABANDONMENT,  WAIVER.  OB 
FORFEITURE. 

S  178.  Forfeiture. 

For  Cases  fbom  Other  States, 

See  25  Cent.  Dig.  Home.  §f  348-350. 
See,  also,  21  Cyc.  p.  620. 

I  170.    In  ceaeraL 

[■]    (Sop.  1883} 

A  debtor  is  not  precluded  from  claiuiin? 
the  property  as  exempt  from  execution  by  Ihe- 
fact  that  he  has  committed  perjury  in  sweariog 
to  a  false  schedule  on  claiming  the  same. — Over 
T.  Shannon,  91  Ind.  99. 

For  Cases  fboh  Other  States, 
See  25  Cent.  Dig.  Home,  i  348. 
See.  also,  21  Cyc.  p.  620. 

V.  PBOTECTION  AND  ENFOBCS- 
MENT  OF  BIGHTS. 

1197.  OoBtest    and    detarmlmattea  of 
olalm. 

M  (Bap.USS) 

Where  an  execution  defendant  claims  rrai 
estate  as  exempt  from  execution  in  tbe  statu- 
tory manner,  the  aberiff  cannot  make  a  valii)' 
sale  thereof  by  disregarding  the  claim  of  ex- 
emption or  negiectii^  to  have  an  apptalsemoit 
of  property  claimed  as  exempt.— Over  t.  Shan- 
non, 91  Ind.  00. 

Fob  Cases  nou  Other  States, 

See  25  Ceivt.  Dig.  Home.  H  308,  360. 
See,  also,  21  Cyc,  p.  626. 
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Aetloai  and  dcf  esues. 

.SES  FaoM  Other  States. 
25  Cent.  Dig.  Home.  8|  38&-403. 
also,  21  Cyc.  pp.  634-644;  note,  SO  L. 
A.  100. 

  PleadlnE. 

Sup.  1873) 

petitioa  asking  an  injunction,  which  al- 
at  an  execution  on  a  judfnnent  against 
'  and  a  toll  company  was  levied  on 
r  constituting  the  homestead  of  piain- 
I  that  at  the  time  of  the  levy  defendant 
toll  company  offered  to  give  up  a  toll 
a  be  Hold  to  satisfy  sucli  execution,  is 
8,  in  that  it  does  not  allege  that  the  toll 
elonged  to  the  execution  defendants,  or 
hem.— Alexander  v.  Mullen,  42  Ind.  3US. 

I  allegation  that  defendant  filed  with  the 
%  schedule  of  his  property  is  not  suffi- 
show  the  filing  of  anch  schedule  of  pr- 
operty as  the  law  requires.— <  Sup.  1881) 
Shannon,  75  Ind.  352;  (18S»)  Id.,  &1 

pleading  alleging  that  defendant  claimed 
f  nought  to  be  recovered  as  exempt  from 
>n,  but  which  fails  to  show  that  defeud- 
ok  the  steps  required  by  law  to  secure 


the  exemptioD  of  the  property,  Is  insufficient. 
-Id. 

A  pleading  which  ttllcges  that  defendant  had 
claimed  the  property  as  exempt  from  sale  un- 
der execution,  and  that  the  sheriff  bad  wront:- 
fully  refused  to  allow  his  claim,  but  which  faiU 
to  allogp  that  defoudant  had  any  title  to  the  real 
estate,  or  the  facts  from  which  such  an  in- 
ference could  be  drawn,  is  insufficient. — Id. 

[c]    (Snp.  1S84) 

A  complaint  to  set  aside  a  sheriff's  sale  of 
real  estate  on  the  ground  that  it  was  exempt 
from  execution  as  the  property  of  a  nvfident 
householder,  under  Hev.  St.  p.  81,  8  703,  is 
fatally  defective  if  it  does  not  allege  tliat  the 
schedule  required  by  sections  713,  714,  which 
the  debtor  delivered  to  the  sheriff,  contained  a 
lint  of  all  his  property  at  the  date  of  issuing  of 
the  writ.— Guerin  v.  Kraner,  07  Ind.  5.33. 

An  allegation  in  a  complaint  to  set  aside 
a  sherifTs  sale  of  real  estate  that  the  plaintiff 
complied  with  all  the  statutory  provisions  en- 
titling the  property  to  exemption  is  insufficient, 
without  specific  averments.— Id. 

Fob  Cases  from  Other  Statks. 

See  25  Cent.  Dig.  Home.  IS  394-306. 
See,  also,  21  Cyc.  pp.  635-637. 
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Scope-Note, 

IINGLUDES  klUlDg  a  hnman  being,  aiding  in.  attempting,  or  soUdtlng  audi  kUllos. 
and  assaults  with  Intent  to  kill ;  nature  and  elements  of  murder,  manslaughter,  and  of 
degrees  thereof,  and  of  attempts  and  assaults  with  Intent  to  commit  such  offenses ;  nature 

and  extent  of  criminal  reBponslblllty  therefor,  and  grounds  of  defense,  more  particularly 
Justlflcatlon  or  excuse,  and  prosecution  and  punishment  of  such  acts  as  public  otTenses. 

(EXd'TTDE^S  killing  one's  self  (see  Sukide);  conspiracy  to  kill  (see  CompiracvV, 
right  to  ball  (sec  Bail) ;  and  actlona  for  damages  for  causing  death  (see  Death).  For  com- 
plete list  of  matters  excluded,  see  cross-reference,  post] 


Analysis. 

L  The  Homicide. 

§  2.  Nature  of  act  or  omission  causing  death. 
§  3.  Nature  of  means  or  instrument  used, 
§  5.  Cause  of  death. 

n.  Murder. 

§  10.  Malice. 

§  11.    In  general. 

§  13.    Implied. 

§  14.  Deliberation  and  premeditation. 
§  15.  Nature  of  act  causing  death. 
§  17.  Killing  one  with  design  to  effect  death  of  another. 
§  18.  Homicide  in  commission  of  or  intent  to  commit  other  of- 
fense. 

§  20.  Homicide  in  resisting  officer  or  other  person  in  perform- 
ance of  duty. 
§  21.  Degrees. 

§  22.           First  degree. 

§  23.           Second  degree. 

§  27.  Insanity, 
§  38,  Intoxication. 
§  30.  Principals  and  accessories. 

III.  Manslaughter. 

§  33.  Elements  of  voluntary  manslaughter.  , 
§  34.  Elements  of  involuntary  manslaughter. 
§  35.  Absence  of  maiice. 
§  36.  Absence  of  design  to  effect  death, 
§  38.  Sudden  passion  or  heat  of  passion. 

§  39.    In  general. 

§  40.   Time  for  cooling. 

§41.  Provocation. 

45.  Threatening  or  insulting  language  or  conduct 

51.  Seeking  or  inciting  provocation. 

§  62.  Relation  of  act  causing  death  to  provocation. 
§  53.  Homicide  in  resisting  unlawful  act. 

§  57.   Trespass  or  other  injury  to  property. 

§  59.  Nature  of  means  or  instrument  used. 
§  61.  Homicide  in  commission  of  or  attempt  to  commit  other 
offense. 

§  63.          In  general. 

§  63.           Assault  and  mutual  combat. 

§  66.    Oifenses  against  property. 

§  69.  Homicide  in  undue  exercise  of  authority  or  duty. 
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Maiulaughter— Continued. 

§  73.  Suppression  of  affray  or  riot,  and  preservation  of 

peace. 

§  75.  Neglect  to  perform  act  required  by  law. 
§  83.  Principals  and  accessories. 

Assault  with  Intent  to  Kill. 

84.  Nature  and  elements  in  general. 
86.  Intent 
§87.  Malice. 
§  88.  Ability  to  execute  intent. 
I  89.  Nature  of  act  in  general. 
§  90.  Nature  of  weapon  or  instrument  used. 
§93.  Defenses. 

§  94,    In  general. 

§  95.    Provocation. 

§  96.    Self-defense, 

I  99.  Defense  of  property. 

§  100.  Persons  liable. 

Excusable  or  Justifiable  Homicide. 

§  101.  Grounds  of  excuse  or  justification  in  general. 
§  103.  Exercise  of  authority  or  duty. 

§  105.          Making  arrest  or  preventing  escape  of  prisoner. 

§  108.  Self-defense. 

§  109.           In  general. 

§  111.   Resistance  of  arrest. 

§  112.   Aggression  or  provocation  of  attack. 

§  113.           Withdrawal  after  aggression. 

§  114.           Voluntary  participation  in  contest  or  mutual  com- 
bat. 

§  116.  Apprehension  of  danger. 

§  117.           Necessity  of  act  in  general. 

§  118.    Duty  to  retreat. 

§  119.    Manner  of  repelling  attack. 

§  122.  Defense  of  another. 
§  124.  Defense  of  property. 
§  125.  Accident  or  misfortune. 

Indictment  and  Information. 

§  127.  Requisites  and  sufficiency  in  general. 

§128.  Intent. 

130.  Deliberation  and  premeditation. 

131.  Description  of  person  killed  or  assaulted. 
§  134.  Act  or  omission  causing  death. 

§  135.  Means  or  instrument,  and  manner  of  use  thereof. 

§  136.  Wound  or  other  injury  causing  death. 

§  137.  Death  from  injury,  and  place  and  time  thereof. 

§  138.  Commission  of  or  attempt  to  commit  other  offense  or  un- 
lawful act. 

§  139.  Specification  of  grade  or  degree  of  homicide. 

1 141.  Assault  with  intent  to  kill. 

§  142.  Issues,  proof,  and  variance. 

Evidence. 

(A)  Presumptions  and  Burden  o^  Proop. 
§  145.  Intent. 
§146.  Malice. 
§  149.  Cause  of  death. 
1 151.  Excuse  or  justification. 
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VII.  Evidence — Continued. 

(B)  Admissibility  in  General. 
§  154;.  Identity  of  deceased. 

§  155.  Intent,  malice,  deliberation,  and  premeditation. 

§  157.    Previous  quarrels  and  ill  feeling. 

§  158.           Previous  threats  and  expressions  of  ill  will  by  ac- 
cused. 

§  1G2.  Commission  of  or  participation  in  act  by  accused  in  gen- 
eral. 

§  163.  Character  and  habits  of  parties. 
§  1G4.  Physical  condition  of  parties. 
§  165.  Personal  relations  of  parties. 
§  166.  Motive, 

§  167.  Threats,  preparations,  and  previous  attempts. 

§  168.  Ability  and  opportunity. 

§  169.  Circumstances  preceding  act. 

§  170.  Identity  and  presence  of  accused. 

§  171.  Nature  of  act  and  attendant  circumstances  in  general. 
§  172.  Commission  of  or  attempt  to  commit  other  offense  or  un- 
lawful act. 

§  174.  Subsequent  incriminating  or  exculpatory  circumstances. 

§  175.  Cause  of  death. 

§  177.  Suicide. 

§  178.  IncriminatinfT  others. 

§  179.  Insanity. 

§  181.  Passion  and  provocation. 

§  182.  Unlawful  character  of  act  of  deceased,  and  resistance  by 

accused. 
§  18G.  Self-defense. 
§  187.    In  general. 

§  188.           Character  and  habits  of  person  killed  or  assaulted. 

§  189.    Previous  quarrels  and  ill  feeling. 

§  190.    Previous  threats  by  person  killed  or  assaulted. 

§  193.           Possession  and  use  of  weapons  by  person  killed  or 

assaulted. 

§  194.    Imminence  and  apprehension  of  danger  to  accused. 

§  198.  Defense  of  property. 
(Q  Dying  Declarations. 

§  201.  Condition  of  person  making  declaration. 

§  202.           Danger  and  imminence  of  death. 

§  203.    Sense  of  impending  death. 

§  204.    Time  intervening  before  death. 

§  205.  Circumstances  attendant  on  making  of  declaration. 
§  306.  Making  and  form  of  declaration. 

§  207.           In  general. 

§  214.  Subject-matter  and  relevancy. 

§  21.^.  Competency  of  declaration  as  evidence. 

§216.  Preliminary  evidence. 

§  217.  Method  of' proof. 

§  318.  Determination  of  question  of  admissibility. 
§  330.  Contradiction  and  corroboration. 
§  321.  Effect. 

(D)  Proceedings  at  Inquest. 

§  332.  Admissibility  in  general. 

§  233.  Testimony  and  statements  of  accused. 

§  336.  Method  of  proof.  » 

(E)  AVkICHT  .\NI)  SUI-PICIHNCY. 

§  23S.  Corpus  delicti. 
§  330.  Intent. 

§  233.  Deliberation  and  premeditation. 
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Evidence — Continued. 
(E)  Weight  and  Sufficiency — Continued. 

§  2:i4.  Commission  of  or  participation  in  act  by  accused. 

§  237.  Insanity. 

§  239.  Passion  and  provocation. 

§  241.  Excuse  or  justification  in  generaL 

§244.  Self-defense. 

§  250.  Degree  of  homicide  in  general. 
§  251.  Degree  of  murder. 

§  253.    First  degree. 

§  354.    Second  and  lesser  degrees. 

§  255.  Degree  of  manslaughter. 
§  257.  Assault  with  intent  to  kill. 

Trial. 

(A)  Conduct  in  General. 

§  2G2.  Presence  and  use  of  articles  connected  with  offense. 

§  263.  Reception  of  evidence. 

§  267.    Use  of  dying  declarations. 

(B)  Ql'RSTIONS  FOR  JURY. 

§  268.  Questions  of  law  or  of  fact  in  general. 

§  269.  Elements  of  offense. 

§  276.  Self-defense. 

§  282.  Grade  or  degree  of  offense. 

§  2821^2-  Extent  of  punishment. 

(C)  Instructions. 

§  "-^83.  Province  of  court  and  jury  in  general. 

§  ~^84.  Corpus  delicti. 

§  285.  Elements  of  ofTensc  in  general. 

§  286.  Intent,  malice,  deliberation,  and  premeditation. 

§  987.  Motive. 

§  288.  Nature  and  circumstances  of  act. 
§  391.  Cause  of  death. 

§  3!)2.  Elements  of  assault  with  intent  to  kill. 

§         Matters  of  defense  in  general. 

§  294.  Insanity  or  intoxication. 

§  297.  Excuse  or  justification  in  general. 

§  300.  Self-defense. 

§  301.  Defense  of  another. 

§  305.  Principals  and  accessories. 

§  306.  Grade  or  degree  of  offense. 

§  308.    Murder. 

§  309.    Manslaughter. 

§  310.    Assault  with  intent  to  kill. 

§311.  Punishment. 

(D)  Verdict. 

§  312.  Form  and  requisites  in  general. 

§  313.  Specification  of  grade  or  degree  of  offense. 

§  314.  Assessment  of  punishment. 

§315.  Construction  and  operation. 

New  Trial. 

§  319.  Newly  discovered  evidence. 

Appeal  and  Error. 

§  324.  Right  of  review. 

§  325.  Presentation  and  reservation  in  lower  court  of  grounds 

of  review. 
§  327.  Record. 

§  331,  Review  of  discretion  of  lower  court, 
§  332.  Review  of  questions  of  fact. 
§  333.  Harmless  error. 
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X.  Appeal  and  Eiror — Continued. 

334.  In  general. 

336.          Conduct  of  trial  in  general. 

§  337.          Rulings  as  to  indictment  or  pleas. 

§  338.           Admission  of  evidence. 

339.           Exclusion  of  evidence. 

MO.    Instructions. 

§  3-il.  Failure  or  refusal  to  give  instructions. 

§  342.   Verdict. 

§  347.  Reduction  or  modification  of  sentence. 

XI.  Sentence  and  Punishment. 

§  351.  Constitutional  and  statutory  provisions. 
§  353.  Entry  and  record  of  judgment. 
1 354.  Nature  and  extent  of  punishment. 

Cross-References. 


8ee^ 

Bail,  1  48. 

Civil  liabUIty  for  eauatiif  death.    Death.  H 

7-ioa 

CoDscientiona  icruptes  against  capital  ptinlsh- 
ment  as  afffectinr  competency  of  juror.  Jubt, 

i  m 


Coroner*a  InqneaL   Coroneu,  H  9-21. 
Deatii  of  insnred  by.  aa  risk  withia  tosnraoet 

policy.  IireuBAKOE,  |  443. 
Former  jeopardy.    GanfiMAi.  Law,  H  168; 

nS,  181,  184.  ld»,  300. 
Worda  Impntliig  crlue  of  aa  libel  «r  slander. 

Libel  and  Slakdxb,  |  7. 


I.  THS  HOMICIDE. 

%  9,  MatvM  of  Mt  or  omlaalom  oaualas. 
death. 

[a]  (SHP.1S84) 
One  who,  while  drunlc,  drawa  a  pistol  and 
shoots  another,  although  without  malice,  com- 
mits a  criminal  offenae.— Surber  t.  State,  99 
Ind.  71. 

Fob  Cases  fbou  Otheb  States, 
See  26  Cent.  Dig.  Homic.  |  4. 
See.  also,  note,  61  L.  R.  A.  277;  note,  124 
Am.  St.  Rep.  322. 

I  3.  Natwre  of  aieaaa  or  ImatmneKt 
vsod. 

[a]    (Sop.  1884) 

Where  defendant  purposely  drew  a  pistol 
on  deceased,  which  was  discharged,  thereby 
killing  deceased,  defendant  was  guilty  of  feloni- 
ous homicide,  unless  the  act  of  pointing  the 
weapon  was  justifiable  or  excusable  on  some  le- 
gal ground.— Surber  t.  State.  99  Ind.  71. 

Fob  Cases  fbom  Other  States, 
See  2G  Cent.  Dig.  Homic.  |  6. 
See,  also,  note,  2  L.  B.  A.  (M.  S.)  897. 

§  5.   Cause  of  death. 

Admissibility  of  evidence,  see  post,  J  176. 
Instructions,  see  post,  f  291. 
Preaumptiona  and  bordeu  of  proof,  see  port,  | 
149. 

[a]  (Snv.1876) 
Where  a  person  haa  inflicted  wonnds  upon 
another,  which  are  fatal,  and  of  which  the  lat- 


ter dies,  or  which  are  dangerous  in  themselves, 
though  not  necessarily  fatal,  and  cause  con- 
gestion of  the  brain,  of  which  the  wounded  per* 
son  dies,  or  where  congestion  of  the  brain,  so 
induced,  causes  the  exposure  of  the  injnred  ppr- 
son  to  the  inclemencies  of  the  weather  by  which 
be  dies,  it  must  be  deemed  that  the  person  who 
gave  the  wounda  caused  the  death  by  the 
infliction  of  them.— Kelley  t.  State.  63  Ind.  311. 

Where  wounda  have  been  inflicted  by  one 
person  npotv  another,  and  the  latter  afterwaids 
dies,  it  U  not  indispensable  to  a  conviction  of 
the  former  of  murder  or  manalaagbter,  under 
an  indictment  based  upon  the  inflictim  of  soeh 
wounds,  that  tliey  were  necessarily  fotal.  and 
were  the  direct  cause  of  the  death ;  but  if  tbej 
caused  the  death  indirectly,  through  a  chain  of 
natural  effects  and  causes,  unchanged  by  human 
action,  it  is  sufficient  in  this  regard.— Id. 

Fob  Cases  frou  Other  States, 

See  20  Cent.  Dig.  Homic.  SS  7-10l 
See,  also,  21  Cyc.  pp.  694-7U2. 

n.  IfUBDBB. 

§  10.  HftUoe. 

Admissibility  of  evidence,  see  post,  H  IKk-158. 

Instructions,  see  post,  8  286>. 

Malice  element  of  murder  in  first  or  second 

degree,  see  post,  S§  21-23. 
Premeditated  malice,  see  post,  |  14. 
PresomptioQS  and  burden  of  proof,  aee  post,  I 

146. 

Fob  Cases  noH  Otheb  States, 

See  28  Cent.  Dig.  Homic.  H  1!^1& 
See,  also,  21  Cyc.  pp.  70S-718. 
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—  Xm  BeHenlt 

D  a  murder  ease,  It  is  not  error  to  charge 
oalice  includes  not  only  hatred  and  re- 
but every  other  unlawful  and  onjosti- 
act;  that  it  is  not  confined  to  ill  will 
Is  an  individtul,  but  is  intended  to  denote 
ion  flowing  from  any  wicked  or  corrupt 
,— a  thing  done  with  a  wicked  mind,  at- 
with  sucb  circumstaoceB  as  plainly  indi- 
heart  regardless  of  social  duty,  and  ta- 
lent on  mischief.— (Sup.  1883)  McDonei 
ite,  90  Ind.  320;    (1893)   Davidson  t. 
135  Ind.  254,  34  N.  B.  972. 

(Sap.  18») 

ecuaed  was  jealons  of  his  wife,  who,  on 
y  preceding  ttie  night  of  the  homicide,  bad 
without  accused's  knowledge,  to  a  picnic 
leceaaed  and  aeverai  otiiecs.  On  their  re- 
t  night,  deceased  accompanied  her  to  the 
ice  where  she  was  employed,  some  dls- 
from  her  own  liome.  Deceased  stood 
[  to  her  for  a  few  minutes,  when  accused 
Lched,  and,  without  speaking,  clinched 
ed.  They  atnwled  for  a  short  time,  dur- 
tiicfa  deceased  was  cut  sereral  times,  one 
•netrating  his  lieart,  resulting  In  death, 
id's  distrust  of  his  wife  had  involTed  him 
lenities  previous  to  the  homicide.  Beld 
mt  to  justify  a  finding  ttmt  the  kllllDg 
lone  purposely  and  maliciously.— Bridge- 
V.  State,  153  Ind.  500,  55  N.  B.  Tdl. 

jASBS  FBOU  OTnra  States, 

■  26  Gent.  Dig.  Homic.  ||  15,  16. 

e,  also,  to.  Cyc.  pp.  70a-70a 

—  Implied. 

(Sttp.  UOO) 

D  instruction  that  malice  in  the  law  in- 
not  only  anger,  hatred,  and  revenge,  but 
other  unlawful  and  unjustifiable  motive, 
:  not  confined  to  ill  will,  but  is  Intended 
ignate  an  action  growing  from  any  wicked 
Tupt  motive,— a  thing  done  with  bad  and 
[>us  intent,— and  Is  therefore  implied  from 
ellbente  and  cruel  act  against  another, 
er  sudden,  was  proper.— Harris  t.  State, 
Dd.  16,  66  N.  E.  016;  Id.,  15fi  Ind.  265, 
a  75. 

:^ASES  FBOU  OTHEB  StATBB, 

CK  20  Geht.  Dig.  Homic.  1  18. 
>e,  also,  21  Cyc.  p.  707. 

DeUberatioB  «md  premeditatloa. 

aibility  of  evidence,  see  post,  Si  155-158. 
tiODB  in  indictment,  see  post,  1  130. 
menta  of  murder  in  first  degree,  see  post, 
1,  22. 

ements  of  murder  in  second  degree,  see 
,  81  21,  23. 

ictions,  see  post,  |  280. 

ency  of  evidence,  see  post,  $  232. 

(Snp.  1879) 

remeditated  malice  may  exist  though  there 
appreciable  space  of  time  between  the 


fbrmation  of  the  IntenUmi  to  kin  and  Oie  kill- 
ing.—Blnns  V.  State,  66  Ind.  42a 

Fob  Cases  fboh  Otheb  States, 

See  26  Gent.  Dig.  Homic.  {{  ld>  20. 
See,  also,  21  Cyc.  p.  726.  ' 

1 15.  Natue  of  met  omalac  death. 

Admissibility  of  evidence,  see  post,  S  171.. 
Allegations  In  indictment,  see  post,  |  134. 

Instructions,  see  post,  i  288. 

[a]  <Siiv.  mO) 

One  is  gnilty  of  nyirder  who  by  felonious- 
ly severing  another's  blood  vessel  causes  him  to 
bleed  to  death,  where  through  want  of  assistance 
decedent  is  unable  to  prevent  excessive  loss  of 
hlood.— RIgsby  t.  SUte,  91  N.  B.  925. 

Fob  Cases  fboh  Otbeb  States, 
See  26  Cent.  Dig.  Homic.  S  21. 

i  17.  KHHuk  one  witli  deslcm  to  eCeot 
death  of  another. 

Er]     (Sup.  1897) 

Where  the  killing  of  deceased  was  in  the 
mistaken  belief  that  he  was  another,  and  the 
act  would  have  been  murder  had  the  person 
shot  been  as  believed,  the  offense  was  not,  by 
reason  of  such  ndstake,  reduced  below  the  grade 
of  murder.— Brown  T.  State,  147  Ind.  28,  46  N. 
E.  34. 

Fob  Cases  fbou  Other  States, 
See  20  Cent.  Dig.  Homic.  |  28. 
also,  21  Cyc.  p.  712. 

f  18.  Homicide  in  oommission  of  or  In- 
tent to  oommlt  other  offense. 

Admissibility  of  evidence,  see  post,  |  172. 
Allegations  in  indictment,  see  post,  S  138. 
Manslaughter,  see  post,  i|  61-06. 

[a]  (Sap.  1876) 

Under  2  Rev.  St.  1876.  p.  423,  defining 
murder  in  the  first  degree,  an  intent  to  Icill  is 
necessary  to  constitute  killing  by  poison  murder 
in  the  first  degree.  To  administer  cautbarides 
to  a  woman  with  intent  to  excite  her  passions, 
so  as  to  induce  consent  to  sexual  intercourse, 
and  without  intending  to  kill,  is  not  murder 
in  the  first  degree,  although  she  dies  from  its 
effectR.— Becbtelheimer  t.  State,  54  Ind.  128. 

[b]  (Snp.  1880) 

One  who  unintentionally  kills  another  in 
an  attempt  at  robbery  is  guilty  of  murder  in 
the  first  degree,  under  a  statute  making  it  mur- 
der in  the  first  degree  to  kill  any  person  in  an 
attempt  to  commit  robbery, — Moynlhan  v.  State, 
70  Ind.  126,  36  Am.  Rep.  178. 

[c]  (Sap.  1W8) 

The  killing  of  a  person  in  the  perpetration 
of,  or  attempt  to  perpetrate,  the  crime  of  arson, 
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is  murder  in  the  first  degree.— Lud wig  y.  State, 
ITO  Ind.  648,  85  N.  E.  34r(. 

Fob  Cases  prom  Other  Statks, 

Sbb  a>  Cent.  Dig.  Ilomic.  24^-31. 
*      See,  also,  21  Cyc.  pp.  716-718;  notes.  «S 
L.  R.  A.  902.  68  L.  B.  A.  l&S. 

§  20.  ttomlolde  im  vealBtiac  ottoer  or 
otber  person  Im  perforaiuince  of 
dnty. 

Excusable  or  justifiable  homicide,  see  post,  S 
111. 

ta]     {Sup.  ISSC) 
It  is  murder  for  a  pick|)0«'ket  to  kill  a  citi- 
zen who  is  iu  frcsL  pursuit  of  liim  for  ihc  pur- 
pose of  malting  au  arrest. — Konoedy  v.  Siiue, 
107  Ind.  144,  (i  N.  B.  305,  57  Am.  Rep.  00. 

For  Casks  from  Other  .States, 

See  2ti  Cent.  Dig.  Ilomic.  §g  33.  34. 
See,  also,  note,  06  L.  R.  A.  353. 

§  21.  Degrees. 

Instructions,  see  iH>at,  §  308. 
(JuestioD  for  jury,  see  poal,  §  282, 
Specification  in  indirtment,  si'O  post,  §  130. 
Specification  in  verdict,  see  post,  g  313. 
Sufficiency  of  evidence,  see  post,  S8  351-i;54. 

Under  Rev.  St.  1S43,  malice  was  iieces- 
xncy  to  constitute  murder  either  in  the  first  or 
siM-ond  degree,  and  the  distinction  consisted  in 
iut  being  accompanied  in  the  first  dexree  with, 
iind  iu  the  s<>coad  degree  without,  deliberation 
and  premeditation.— Finn  v.  State,  5  Ind.  400. 

For  Cakes  from  Other  States, 

See  26  Cent.  Dig.  Homic.  ||  STt-Al. 
See.  also,  21  Cyc.  pp.  710-733;  note,  18 
Am.  Dec.  774. 

I  S2.  «  Flnt  degree. 

[a]  (8nv.  1864) 
In  murder  in  the  first  degree,  premeditated 
malice  requires  that  there  should  be  time  and 
opportunity  for  deliberate  thought,  and  that, 
after  the  mind  conceives  the  thought  of  taking 
life,  the  conception  should  be  meditated  upon, 
and  a  deliberate  determination  formed  to  do 
the  act;  and  it  makes  no  difference  how  soon 
afterwards  the  fatal  resolve  U  carried  into  ex- 
ecution.—Fabncstock  V.  State,  23  Ind.  231. 

In  murder  in  tlie  serond  dogroe,  tliere  is 
a  formed  desisn  and  purpose  tu  kili ;  but  it 
is  followed  immediately  by  the  act.  and  is  nut 
premeditated,  the  time  and  circiirastnnccs  not 
being  such  as  to  allow  of  deliberate  tliouglit. 
Hence,  when  a  person  forms  a  design  in  the 
midst  of  a  conflict  to  kill  his  opponent,  and 
immediately  afterwards  executes  such  design, 
the  killing  is  not  premetlitated,  and  is  not,  there- 
fore, murdet  in  the  first  degree. — Id. 

[bl    (Bap.  UU) 
Where  the  design  to  take  human  life  is 

formed  after  deliberation,  and  there  is  adequate 


time  and  opportunity  for  deliberate  thought,  the 
killing  is  murder  in  the  first  degree,  no  matti>r 
how  soon  it  took  place  after  the  formation  uf 
the  settled  purpose.— Koemer  v.  State,  98  Ind.  T. 

[c]  (Sap.  1890) 
Id  order  that  tHere  may  be  such  pteuicdi- 
tated  malice  as  will  make  a  homicide  murder  in 
the  first  degree,  the  thought  of  taking  life  mu^t 
lutve  been  consciously  conceived  In  the  mind, 
the  conception  must  have  been  meditated  upon, 
and  a  deliberate  determination  formed  to  do 
the  act.— Aszman  v.  State,  24  N.  £.  123,  12^! 
Ind.  347,  8  L.  R.  A.  33. 

[dj     (Sap.  1905) 

A  killing  in  a  combat  which  engenders  hot 
blood  is  not  murder  in  the  first  degree,  in  the 
absence  of  premeditation.— Osbum  v.  State,  73 
X.  E.  001,  104  Ind.  202. 

For  Cases  from  Other  Statks, 

Sle  20  Cent.  Dig;  Ilomic.  §§  35-38. 
'See,  al^,  31  Cyc.  pp.  710-72t(. 

§  23.    Second  decree. 

Assault  with  intent  to  commit  murder  in  sec- 
ond degree,  see  post,  |  89. 

[a]  A  killing  in  a  combat  which  engenders  hot 
blood  is  not  murder  in  the  second  degree,  un- 
less the  elements  of  purpose  and  malice  concur 
in  the  act.— (Sup.  1870)  Patterson  t.  State,  W 
Ind.  IS.*);  (1905)  Osbum  v.  Same,  73  N.  E. 
001,  1(H  Ind.  202. 

For  Cases  fbou  Othbr  States, 

See  26  Cent.  Dig.  Homic.  SS  3%  89,  40i 
See.  also,  21  Cyc.  pp.  rd0-r<{2, 

S  27.  Insamlty. 

Admissibility  of  evidence,  see  post,  |  179. 
Allegations  in  Indictment  that  defendant  is  of 

sound  mind,  see  post,  g  127. 
Insanity  caused  by  intoxication,  see  post,  J 
Instructions,  see  post,  %  294. 
Presumptions,  see  post,  8  151- 
Sufficiency  of  evidence,  see  post,  S  237.  , 

[a]  On  a  trial  for  murder,  an  inBtniclion  that 
"frenzy  arising  solely  from  the  passions  of  auf^r 
and  jealousy,  no  matter  how  furious,  is  not  in- 
sanity," does  not  give  defendant  any  frroiinii 
of  complaint.— (lS7t>)  Giietig  v.  Stale,  6(1  Isd. 
1>4.  :!2  Am.  Rep.  90 ;  (1S84)  Sanders  v.  Sume.  W 
Ind.  147;   (1884)  Goodwin  v.  Same.  W  Ind. 

lb]    (Sup- 1890) 

As  it  is  of  the  very  essence  of  the  crime 
of  murder  that  there  should  have  been  time  aad 
opportunity  for  deliberation  or  premeditation 
after  the  mind  has  consciously  formed  the  de- 
sign to  take  life,  it  follows  as  a  necessary  ronri- 
lary  that  there  must  have  been  mental  caimeity 
to  think  deliberately  npon,  and  determine  ra- 
tionally in  respect  to,  the  nature  and  con^ 
quencea  of  the  act  which  follows.— Aszinan  v. 
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State,  24  N.  B.  123>  12S  Ind.  347.  8  L.  R. 

A.  33. 

Foi  Cases  from  Otheb  States, 

Ske  26  Cent.  Dig.  Homic.  «  43i^,  44. 
Sw,  also,  21  Cyc.  pp.  663-€08. 

iS8.  latoxloatlon. 

[a]  (Sap.  1ST2) 

On  a  trial  for  murder,  no  proof  of  intoxi- 
cation at  the  time  of  the  crime,  wbioh  falls 
short  of  showing  the  defendant  to  have  been 
utterly  incapable  o£  acting  from  motive,  will 
shield  him  from  conviction.  If  the  reason  be 
perverted,  or  destroyed  by  fixed  disease,  though 
brought  on  by  bis  own  vices,  the  laws  holds  him 
not  accotuitable.^Iuck  t.  State,  40  Ind.  203. 

[b]  (S«p.  1SS3) 

An  iostniction  in  a  murder  case,  that, 
where  deliritun  tremens  was  set  up  as  a  de- 
fense, the  delirinm  must  hare  existed  at  the 
time  the  crime  was  committed,  was  proper.— 
Goodwin  v.  State,  96  Ind.  5oO. 

[c]  (Sop.  1SS4) 

Id  a  prosecution  for  homicide,  it  was  no 
defense  that  defendant  was  voluntarily  intoxi- 
cated at  the  time.— Surber  t.  State,  99  Ind.  71. 

[d]  (Sap.  1890) 

Under  Kev.  St  1881,  |  1004,  which  pro- 
vides that  "whoever  purposely,  and  with  pre- 
meditated malice,  •  *  •  Icills  any  human 
bdng.  is  guilty  of  murder  In  the  first  degree," 
where  the  evidence  shows  that  the  defendant 
had  drunk  to  excess  on  the  day  of  the  homicide, 
and  the  jury  have  been  instructed  that  drunk- 
enness is  no  palliation  or  excuse  for  crime,  it 
is  reversible  error  to  refuse  to  in.struct  them 
that  if,  upon  the  whole  evidence,  they  have  rea- 
Bonable  doubt  whether,  at  the  time  of  the  kill- 
ing, defendant  bad  sufficient  mental  capacity  to 
deliberately  think  upon  and  rationally  deter- 
mine  to  kill  the  deceased,  they  cannot  find  him 
guilty  of  murder  in  the  first  degree,  though  such 
inability  was  the  result  of  intoxication.— Asz- 
man  v.  State.  123  Ind.  347,  24  N.  E.  123.  8 
U  R.  A.  33. 

Mere  intoxication,  in  the  absence  of  such 
meDtal  incapacity  resulting  therefrom  as  reu- 
dets  one  who  takes  the  life  of  another  incapable 
of  thinking  deliberately  and  meditating  ration- 
atly  npoD  the  purpose  to  take  human  life,  and 
which  leaves  him  with  full  power  to  know  the 
quality  of  his  act.  and  to  abstain  from  doing  it, 
cflntiot  of  itself  be  regarded  as  sufficient  to  re- 
duce a  homicide  from  murder  in  the  first  to 
murder  in  the  second  degree. — Id. 

Fob  Cases  fbom  Otheb  States. 

See  20  Cent.  Dio.  Homic.      44-46.  133; 

14  CiKT.  Dig.  Ciim.  Law,  S  gT}. 
See,  also.  21  Cyc.  pp.  668-678;  note,  36 

L.  R.  A.  470. 

180.  Prlmelpala  and  aAeesaorlei. 

In  manslaughter,  see  post,  {  83. 
Instractions,  see  poet,  S  305. 


[a]  (Sap.  1870) 

A  charge  that,  If  murder  was  perpetrated 
with  the  knowledge,  consent,  or  connivance  of 
another,  he  is  a  principal,  is  error,— Ciem  v. 
State,  33  Ind.  418. 

[b]  (Sap.  laso) 

Though  the  defendant  was  present  at  a 
homicide  and  kuew  of  its  commisBion,  he  is  not 
guilty  unlesii  he  participated  therein.— Wade 
V.  State,  71  Ind.  535. 

[c]  ^np.  ISfll) 

On  indictment  of  defendant  as  accessory 
before  the  fact  of  murder,  it  is  proper  to  refuse 
to  charge  that,  in  order  to  prove  defendant's 
guilt,  it  must  be  shown  that  in  pursuance  of 
his  counsel,  command,  or  procurement  the  prin- 
cipal did  some  act  whose  "direct  and  imme- 
diate effect"  was  the  death  of  deceased.— Sage 
r.  State,  127  Ind.  15,  26  M.  E.  667. 

For  Cases  from  Other  States, 

See  20  Cext.  Dig.  Homic.  ti§  4S-51;  14 

Cent.  Dig.  Crlm.  Law,  S  8». 
See,  also,  21  Cyc.  pp.  679-6»4. 


m.  MAirSI^UOHTEB. 

S  33.  Elements  of  Tolnntaiy  manslanck- 
tm. 

Assault  with  intent  to  commit  voluntary  man- 
slaughter, see  post,  I  89. 

Homicide  in  commission  ot  other  offense,  see 
post,  I  621 

Indictment,  see  post,  |  139. 

Variance,  see  post,  i  142. 

[a]  (Sap.  iSflS) 

Ttie  word  "voluntarily"  In  our  statutory 
definition  of  manslaughter  means  by  the  free 
exercise  of  the  will  doae  by  design  purposely.— 
Murphy  T.  State,  31  Ind.  511. 

[b]  (Sap.  ign> 

The  unlawful  and  felonious  hilling  of  a 
human  being,  "without  malice,  but  vduntarily 
upon  a  sudden  heat,"  is  voluntary  manslaughter, 
while  Involuntary  killing  in  the  commission  o£ 
an  unlawful  act  is  involuntary  manslaughter.— 
Bruner  v.  State,  5S  Ind.  159. 

[c]  (Sup.  1883) 

It  is  not  error  to  chai^  that  voluntary 
manslaughter  Is  the  unlawful  killing  of  a  human 
being,  "without  malice,  express  or  implied,— 
voluntary,  upon  a  sudden  heat,  as  upon  ade- 
quate provocation  the  passion  has  been  aronsed, 
and  the  fatal  act  is  unlawfully  and  voluntarily 
committed  before  sufficient  time  has  elapsed 
to  allow  the  passion  to  cool  and  for  reason  to 
resume  Its  sway."— Stout  t.  State,  00  Ind.  1. 

Fob  Cases  pbox  Othbb  States, 
See  20  Cent.  Dig.  Homla  §  54. 
See,  also,  21  Cyc.  pp.  736-758. 
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134*  X3emcBte    of    iBvolutaxj  mmm^ 

Homidde  t&  commiision  of  or  attempt  to  com- 
mit other  offense,  see  post,  SI  62,  63. 

Homicide  in  andue  exercise  ot  anthoritj  or 
duty,  see  post,  |  73. 

Indictment,  see  post,  f  130. 

Variance,  see  poet,  S  1^2. 

Fob  Casks  frou  OTiiEB  States, 
See  26  Cent.  Dig.  Homic.  |  S5. 
See.  also,  21  Cye.  p.  76a 

i  38.  A%*eace  of  molioe* 

M    (Sap*  185») 

In  manslaQghtei  there  may  lie  intention  to 
lEill,  arising  in  the  sudden  transport  of  passim, 
but  it  may,  and  must  In  this  grade  of  offense, 
be  uDaccompanied  by  both  premeditation  and 
malice.— Denni^n  v.  State,  13  Ind.  510. 

Foe  Cases  fbom  Otheb  States, 
See  26  Cent.  Dig.  Homic.  8  56. 
See,  also,  21  Cyc.  pp.  739,  760. 

8  36.  Absenoe  of  doalsB  to  eCeot  deatb. 

[a]    (Sap.  18GS) 

On  the  trial  of  an  indictment  for  assault 
and  battery  with  intent  to  murder,  the  court 
instructed  the  jury,  in  effect,  that  there  can  be 
no  purpose  to  kill  in  manslaughter;  and  that 
if  such  a  purpose  be  shown  to  exist,  and  if 
deatli  result,  the  killing  is  murder.  Held,  that 
this  was  error.— Murpliy  t.  State,  81  Ind.  511. 

In  a  prosecntlon  for  manslangliter,  it  was 
error  to  refuse  to  instruct  that,  if  defendant 
and  anotlier  bad  simultaneously  assaulted  de- 
ceased without  a  mutual  understanding  tliat 
they  would  injure  liim,  and  the  other  without 
the  knowledge  or  contribution  of  the  defendant 
had  caused  the  death  of  the  deceased,  defendant 
was  not  guilty.— WaybHght  t.  State,  66  Ind. 
122. 

Fob  Cases  fbom  Other  States. 
Seb  26  Cent.  Dio.  Homic.  fi  57. 
See,  also,  21  Cye.  pp.  738,  760. 

I  38.  Snddea  pusloa  or  beat  of  passloa. 

Admissibility  of  evidence,  see  post,  I  lUl. 

Fob  Cases  fboh  Otbkb  States, 

See  26  Gent.  Dio.  Homic.  81  59-64. 
See,  also,  21  Cyc.  pp.  736,  75S;  note,  6 
L.  R.  A.  (N.  S.)  809. 

839.    In  seuer«L 

[a]     (Sap.  1865} 

Killing,  if  without  malice,  In  order  to  con- 
stitute manslaughter,  must  have  been  voluntari- 
ly done  upon  a  sodden  heat — Creek  t.  State,  24 
Ind.  ISl. 

[b]  Although  a  person  purposely  and  unlawful- 
ly kills  a  human  being,  yet  if  it  is  done  in  a 


sudden  heat  of  passion  caused  by  a  nifflcient 
provocation,  and  in  the  absence  of  express 
malice,  malice  will  not  be  implied  from  the  act, 
but  the  offense  will  be  manslaughteir-fSap. 
18C8)  Ex  parte  Moore,  30  Ind.  197;  (1869) 
Murphy  v.  State,  31  Ind.  511. 

Fob  Cases  fboh  Other  States, 

See  26  Cent.  Dig.  Homic.  §8  50-6L 

I  40.         TIate  for  ooollnc* 

M    (Sap.  1871] 

On  a  trial  for  the  murder  of  the  prisoner's 
wife,  he  offered  to  prove  that  the  deceased  had 
for  a  long  time  been  having  adulterous  inters 
course,  of  which  he  had  for  a  long  time  been 
cognizant.  Held,  that  this  evidence  was  ia- 
competent,  in  justification  or  palliation  of  the 
offense.  After  the  lapse  of  time  sufficient  for 
the  passion  to  cool,  and  for  reason  to  assnme 
her  sway,  the  killing  was  as  criminal  and  inde- 
fensible as  if  the  deceased  bad  never  been  guilty 
of  conjugal  infidelity.— Sawyer  t.  State,  35  lod. 
80. 

[b]  (Sav.  1874) 

On  a  trial  for  mntder  In  the  first  degree.  It 
is  error  to  instruct  that,  "to  reduce  a  homicide 
upon  provocation.  It  is  essential  that  the  fatal 
blow  shall  have  been  given  immediately  upon 
the  provocation  given,  for  if  there  be  time  saffi- 
cieot  for  the  passion  to  snbwide,  and  the  person 
provoked  kill  the  other,  this  will  be  murder,  and 
not  manslaughter,"  since  the  defendant's  cool* 
ing  time  is  limited  too  closely  by  sack  instmo 
tion.— Ferguson  v.  State,  49  Ind.  83. 

[c]  (Sap.  1886) 

The  refusal  of  a  woman  to  carry  out  s 
marriage  contract,  or  the  suspicion  that  she 
was  guilty  of  infidelity  to  her  bethrothed,  or 
the  fact  that  he  acttmlly  found  her  in  an  act 
of  sexual  intercourse  with  another  man,  will  not 
constitute  such  a  provocation  as  will  reduce  a 
killing,  if  done  after  ample  time  for  pasnion  to 
subside,  from  murder  to  manslaughter.— Ilen- 
ning  V.  State,  106  Ind.  386»  6  N.  R  803,  7  N.  E. 
4,  55  Am.  Rep.  766. 

Fob  Cases  fboic  Otheb  States, 

See  26  Cent.  Dig.  Homic.  88  62-64 
See,  also,  21  Cyc.  p.  75S. 

8  41.  ProToeatlon. 

Admissibility  of  evidence,  see  post.  |  181. 
Defense  in  prosecution  for  assault  with  intent 
to  kill,  see  post,  8  9ti. 

Fob  Cases  fbou  Other  States, 

See  26  Cent.  Dig.  Homic.  88  65-75. 
See,  also,  21  Cyc.  pp.  741-768. 

1 46,  Tlireateaias  or  laaaltiaK  laa- 

Baage  or  eoadaot. 

[a]    (Sup.  1886) 
Mere  words  or  gestures,  however  offensive 
or  insulting,  will  not  reduce  homicide  from  mar- 
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der  to  manslaughter.— Boyle  t.  State,  105  Ind. 
468^  S  N.  E.  203.  55  Am.  Rep.  218. 

Fob  Cases  tbou  Otheb  States, 
See  26  Gent.  Dig.  Homlc.  {  60. 
See.  also,  21  Cyc  p.  748;  note^  4  L.  B.  A. 
(N.  S.)  164. 

151.  ^—  Seeldas  or  lmoltl>c  proTOOB- 

tlon. 
M  (8ap.lS8S) 

One  who  provokes  an  assault  and  then 
lills  his  assailant  may  be  coavicted  of  meo- 
ilaoghter.— Baniett  t.  State.  100  Ind.  171. 

Fob  Cases  fboh  Otheb  States, 
Sec  20  Cent.  Diq.  Homic.  i  75. 
See,  alw,  21  Cjc  p.  749. 

iSX.  BelailaB  of  m«t  oanslBK  death  to 
vroToeatiom* 

U]    (Sop.  1«2) 

The  followiag  iostructions,  there  being  evi- 
dence on  the  Bobject,  on  the  trial  of  an  indict- 
ment for  marder,  were  given  to  the  jury:  "It 
homicide  be  cttaimitted  in  a  sudden  heat,  by  the 
nse  of  a  deadly  weapon,  no  provocation  given 
by  mere  words  will  reduce  the  killing  to  man- 
slaughter. The  question  should  never  be.  was 
there  anger,  merely?  but,  was  there  legal  provo- 
cation to  such  anger?  The  use  of  a  dangerous 
veapon  under  a  provocation  by  words  only,  or 
under  no  provocation,  is  always  evidence  of 
malice  aforethought.  To  constitute  malice  afore- 
thought, it  is  only  necessary  that  there  be  a 
formed  design  to  kill ;  and  such  design  may  be 
conceived  at  the  moment  the  fatal  stroke  is 
given,  as  well  as  a  long  time  before.  Malice 
aforethought  means  the  Intention  to  kill ;  and, 
vhere  such  means  are  used  as  are  likely  to 
produce  death,  the  legal  presumption  is  that 
death  was  intended."  Held,  that  these  instruc- 
tiMM  were  correct— Beauchamp  v.  State,  6 
Blai^  290. 

Fra  Cases  fbou  Otheb  States. 

See  26  Gbrt.  Dio.  Hmnic.  H  76,  77. 

(  53.  Homielcle  1b  reristinc  nnlawf  nl  aot. 

Admissibility  of  evidence,  see  post,  S  18:^. 
Justifiable  homicide  in  resisting  arrest,  see 
post.  I  111. 

Fob  Cases  fbou  Other  States, 

See  26  Cert.  Dio.  Homic.  M  78-81. 
Bee,  also,  21  Gyc.  753-765. 

1 57.  —  Trespass  or  other  in$mXT  to 
propartj. 
[a]    (Sa».  1900) 

Deceased  rented  a  stall  in  defendant's 
bam  in  which  he  kept  his  horse  a  part  of  each 
day.  He  brought  feed  with  him,  which  was 
kept,  by  the  permission  of  the  defendant,  in  the 
part  of  the  bam  where  the  latter  kept  his  feed. 
Defendant,  becoming  suspicious  that  deceased 
was  stealing  bis  feed,  watched  the  bam  and 
•aw  him  taking  it  The  next  day  he  procured  a 


gun,  and  on  the  following  night  he  shot  the  de- 
ceased while  the  latter  was  in  the  act  of  steal- 
ing feed.  In  opening  the  bam  door,  deceased 
had  to  free  a  hasp  held  over  a  staple  by  a  pin. 
and  the  defendant  testified  that  he  did  not 
give  deceased  permission  to  go  to  that  part  of 
the  bam.  Held  sufficient  to  sostalD  a  verdict 
of  manslaughter.— Bloom  v.  State,  58  N.  E.  81, 
156  Ind.  292. 

Fob  Cases  fbov  Otheb  States, 
See  26  Cent.  Dig.  Homic.  i  81. 
See,  also,  21  Oyc.  p.  755. 

i  69.  Nature  of  means  or  iastrament 
vsod. 

Allegations  in  Indictment,  see  post,  f  135. 

[a]    (B«p.  IWl) 

Bums'  Rev.  St  1894,  1  1977  (Homer's 
Rev.  St  1897,  |  1904),  declares  that  whoever 
purposely,  and  with  premeditated  malice,  or  by 
administering  poison  or  causing  the  same  to  be 
done,  kills  any  human  being,  is  guilty  of  mur- 
der in  the  first  degree.  Section  1981  (section 
1908)  provides  that  whoever  unlawfully  kills 
any  human  being  without  malice,  either  volun- 
tarily on  a  sudden  heat,  or  involuntarily,  but 
in  the  commission  of  some  unlawful  act,  is 
guilty  of  manslaughter.  Cr.  Code,  88  259,  260 
(Barns'  Rev.  St  1894,  Si  1903,  1904),  authorize 
the  jury,  on  an  indictment  for  an  offense  con- 
sisting of  different  degrees,  to  find  the  defendant 
not  guilty  of  the  degree  charged  in  the  indict- 
ment, and  guilty  of  any  lower  degree,  or  of  an 
attempt  to  commit  the  offense,  and  in  all  other 
cases  to  find  the  defendant  guilty  of  an  offense 
the  commission  of  which  is  necessarily  included 
in  that  with  which  he  is  charged.  Held,  that 
the  jury  had  the  power  to  find  a  person  charged 
with  murder  in  the  first  degree,  by  administer- 
ing poison,  guilty  of  voluntary  manslaughter, 
notwithstanding  the  difficulty  of  seeing  bow 
poison  could  be  administered  in  a  sudden  heat. 
— HasenfuBS  v.  SUte,  59  N.  E.  463,  16G  Ind. 
246. 

Fob  Cases  fbou  Other  States, 
See  26  Cent.  Dio.  Homic.  S  83. 

i  61.  Bomlelde  Im  eomailealoA  of  or  at- 
tenvt  to  ooBunlt  other  oCease. 

Admissibility  of  evidence,  see  post  1  172. 
Allegations  In  Indictment,  see  post,  1 138. 

Murder,  see  ante,  |  18. 

Foe  Cases  fbou  Other  States, 

See  26  Cent.  Dig.  Homic.  IS  85-90. 
See,  also,  21  Cyc  pp.  761-765;  notes,  63 
L.  It  A.  600.  68  L.  R.  A.  193;  note,  IS 
Am.  Rep.  2. 

8  62.  —  In  geaeral. 

[a]  (Snp.lSTT) 

One  who  involuntarily  commits  an  unlaw- 
ful act  which  unintentionally,  but  not  necessari- 
ly, results  in  the  death  of  another,  is  guilty  of 
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mvolnntaiy,  and  not  Toluntary,  manslaughter. — 
Itnmer  v.  State,  58  Ind.  150. 

[b]  (8VP.18BG) 

BumB*  Rev.  St.  18M,  f  2068,  declares  that 
whoever  draws  or  threatens  to  use  any  piatol  al- 
ready drawn  upon  another  person  shall  be  deem- 
ed guilty  of  mlsdemeanOT  and  on  conviction 
shall  be  fined,  etc.  Htld,  that  under  such  sec- 
tion, if  one  draw  a  revolver  at  another,  and  it 
is  unintentionally  diMharged,  and  kills  the  per- 
son on  whom  it  is  drawn,  the  offense  Is  involun- 
tary manslaughter ;  the  drawing  of  the  revolver 
at  the  person  hilled  being  an  unlawful  act  in 
violation  of  the  statute.— Siberry  v.  State,  39 
y.  K.  030,  47  N.  E.  45S,  149  Ind.  (WW. 

One  who  intentionally  points  the  muzzle  of 
a  pistol  at  another  violates  Rev.  St.  lSi)4,  § 
(Hev.  St.  18S1,  I  1084),  making  it  a  niia- 
dcmeanor  to  "draw"  a  pistol  upon  another  per- 
son ;  and  if  the  weapon  is  unintentionally  dis- 
diai^ed,  and  kills  the  person  at  whom  it  is 
pointed,  the  other  is  guilty  of  involuntary  man- 
slaughter, which  consists  (Rev.  St.  1804,  $  1081  ; 
Rev.  St.  ISSl.  §  1008)  in  killing  a  person  '•iw 
Yoliintarily,  but  in  the  oommission  of  some  un- 
lawful act." — Id. 

£c]  (Sap.ldM) 

That  the  pistol,  by  the  accidental  discharge 
of  which  deceased  was  killed  while  defendant 
waa  playing  with  him,  was  carried  concealed  by 
defendant,  in  violation  of  law,  does  not  make 
him  guiity  of  involuntary  manslaughter,  under 
Burns'  Rev.  St.  1001,  S  1081  (Homer's  Rev. 
St.  $  1008),  declaring  Ruilty  of  manslaughter 
one  who  kills  another  without  malice,  involun- 
tarily, but  in  the  commission  of  some  unlawful 
act.— Potter  v.  State,  70  N.  E.  1L>9.  102  Ind. 
213,  64  L.  R.  A.  &42,  102  Am.  St.  Rep.  198. 

KoE  Cases  from  Otiiek  States, 
See  26  Cbnt.  Dia.  Bomic.  |  85. 
See,  also,  21  Cyc.  p.  761. 

S  63.    Auanlt  and  mutual  oombat. 

i:a]    (Snp.  1SS3) 

If  a  person  unlawfully  commit  an  assault 
nud  battery  upon  another,  without  any  purpose 
or  intention  to  kill  him,  but  thereby  inflicts  a 
wound  by  rea.-ion  of  which  the  person  so  as- 
saulted subsequently  dies,  the  person  onmmit- 
tiiig  such  assault  Is  guilty  of  involuntary  man- 
Hlaugbter. —State  v.  .Tohuson,  102  Ind.  247,  1 
N.  R  377. 

tb]    (Sap.  19IM) 

An  unlawful  assault  and  battery  on  a  per- 
son resulting  in  his  death  constitutes  man' 
slaughter.— Weston  r.  State,  167  Ind.  324.  78 
N.  E  1014. 

Fob  Cases  from  Other  States, 

See  2G  Cent.  Dio.  Ilomic.  9§  80,  87. 
See,  also,  21  Cyc.  p.  701!. 
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i  66.  — ~  OffeKMB  Kcalaat  prajeHy. 

[a]     (Bap.  1876} 

Where,  after  a  person  had  bu^larioasly 
broken  and  entered  into  a  house,  and  while  be 
was  yet  within  the  bouse,  and  immediately  after 
a  watchman,  who  came  to  the  door  by  which 
said  person  had  so  entered,  had  shot  at  such 
person,  he  shot  and  killed  the  watchmao,  the 
homicide,  being  committed  within  the  res  ge»- 
tee  of  the  tmrglary,  was  committed  "in  the  per- 
petration" of  the  burglary,  within  the  meaning 
of  2  Rev.  St.  1876,  p.  423,  |  2.— BIssot  t.  State. 
58  Ind.  408, 

Fob  Cases  fbou  Other  States. 
See  2G  Cent.  Dig.  Ilomic.  I  8.";. 

§  60.  Homicicle  in  nndue  exercise  «f  au- 
thority or  duty. 

Exercise  of  authority  or  duty  as  Justification  of 
homicide,  see  post,  {{  103-105. 

Fob  Cases  fboh  Otheb  States, 

See  26  Cent.  Dio.  Homic.  93-06. 
See,  also,  note,  20      R.  A.  154. 

1 73.    Suppression  of  affray  or  riat 

and  preserration  of  peace. 

[a]     (Sap.  1S79>  , 

On  the  trial  of  A.,  indicted  jointly  with 
B.  for  the  murder  of  C,  it  appeared  that  A. 
was  called  upon  by  B.  to  assist  him  and  others 
in  taking  from  C.  a  pistol  exhibited  hy  him. 
with  which  he  threatened  to  shoot  any  one  who 
interfered  with  him.  In  the  struggle  for  the 
pistol,  and  while  it  was  in  B.*s  hands,  it  was 
acridently  discharged,  and  C.  was  killed.  Tfrfrf, 
that  B.  was  only  guilty  of  involuntary  man- 
slaughter.— .4dams  t.  State,  65  Ind.  503. 

Fob  Cases  from  Otheb  States, 
See  20  Cent.  Dig.  Homic.  8  96. 

§  75.  Menleet  to  perform  act  raquired  by 
law. 

[a]    (Sop.  1904) 

Where  it  is  the  duty  of  a  person  in  charp* 
of  an  infant  child  to  furnish  it  with  medicnl 
iittendancc  in  order  to  relieve  or  cure  it 
disease,  it  is  no  defense  to  a  prosecution  for 
manslaughter,  in  case  the  child  dies  from  a 
want  of  such  attendance,  that  defeoclant  cod- 
scientiousiy  believed  that  it  was  against  llif 
teachings  of  the  Bihie  to  have  recourse  to  med- 
ical attendance  and  remedies  for  that  purpose, 
but  that  prayer  was  a  cure  for  all  disesse.— 
State  V.  Chenoweth,  71  N.  E.  107,  163  Ind.  94. 

Fob  Cases  from  Other  States. 
See  26  Cent.  Dig.  Homic.  i  102. 
See,  also,  21  Cj-c.  p.  770:  note.  61  B. 
A.  281 ;  note,  124  Am.  St  Rep  322. 

S  83.  FrlBolpala  and  aeeassorlai. 

Instructions,  see  post,  {  305. 

[a]    (Sap.  1858) 
One  may  he  guilty  of  manslaughter,  tlionFli 
he  did  not  assist  in  the  actual  conflict,  if  he  is 
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engaged  with  another  Id  an  illegal  andertaking, 
as  in  picking  a  quarrel  with  iotent  to  rob,  and 
ready  to  render  aid  to  the  one  who  struck.— 
Stipp  T.  State,  11  Ind.  G2. 

[b]     (Sap.  1866) 

One  may  aid  and  abet  another  in  the  com- 
mission of  the  offense  of  meDslaiifrhter,  and  be 
punishable  accordingly.— Golf  v.  Prime,  26  Ind. 
10«. 

[e]    (§np.  1S79) 
A  person  cannot  be  coDTicted  as  alder  and 
abettor  to  an  involnntary  manslaughter,  since 
the  intent  to  kill  is  vaotlng.— Adams  v.  State, 
t>r>  Ind.  565. 

Fob  Cases  from  Other  States. 
See  26  Ce:st  Dig.  Homic.  §  100. 
See,  also,  21  Cyc.  pp.  670-6W. 


nr.  ASflAUIiT  WITH  INTEIIT  TO  KILK 

Indictment  and  information,  see  post,  |  141. 
Instructions,  see  post,  8S  292.  310. 
Sufficiency  of  evidence,  see  post.  |  257. 

f  84.  Nature  and  aleaieiiti  In  c^neral. 

[a]  <sdp.  nm 

To  justify  a  conviction  of  an  intent  to  mur- 
der ID  the  commission  of  an  assault  and  battery, 
there  must  he  some  adaptation,  real  or  appar- 
ent, in  the  act  done  and  the  means  used  to  ac- 
complish the  alleged  purpose.  If  it  be  evident 
to  every  reasonable  mind  that  the  means  used 
are  entirely  inadequate  to  the  consummation  of 
the  intent  charged,  that  fact  will  rebut  or  dis- 
prove the  felonious  intent,  and  a  conviction  can- 
not be  justified.  But,  where  tlie  object  is  not 
accomplished  because  of  an  impediment  which  is 
of  such  a  nature  as  to  be  wholly  unknown  to 
the  offender,  who  uses  appropriate  means, 
though  not  fully  or  only  apparently  adapted  to 
the  object,  the  crimioal  attempt  is  committed. — 
Kunkle  T.  State.  32  Ind.  220. 

The  material  facts  necessary  to  be  estab- 
lished to  jastify  a  conviction  under  an  Indict- 
ment charging  the  defeodant  with  baving  com- 
mitted an  assault  and  .battery  on  the  body  of 
another  with  intent  to  murder  him,  are,  first, 
that  the  defendant  committed  the  assault  and 
battery  as  a1l^»d ;  second,  that  at  the  time  of 
its  commission  he  intended  thereby  to  kill  such 
person;  and,  third,  that  if  death  had  resulted 
from  the  act,  the  crime,  in  legal  contemplation, 
wonid  have  been  murder.— Id. 

[b]  (Snp.  1S99) 

On  trial  for  an  assault  with  intent  to  com- 
mit voluntary  manslaughter,  an  instruction  that 
if  defendant  unlawfully  committed  the  assault 
in  a  sudden  heat  of  passion,  provoked  by  the 
proKoouting  witnecu.  and,  being  in  such  heat, 
bad,  without  malice,  designed  to  kill  prosecut- 
ing witness,  be  should  be  found  guilty  of  an  as- 
^ult  with  intent  to  commit  voluntary  man- 
liiaDichter,  is  proiwr.— Robinson  v.  State,  53  N. 
K.  22!.  1.12  Ind.  304. 


Fob  Cases  noii  Othcb  States, 
See  26  Geett.  Dxo.  Homic.  I  lia 
See,  also,  21  Cyc.  pp.  778,  779,  787. 

S86.  Intext. 

Admissibility  of  evidence,  see  post.  8f  15.V158. 
Presumptions  and  burden  of  proof,  see  post,  | 
145. 

[a]    (Snp.  1856) 

An  indictment  charged  that  the  respondent 
committed  an  assault  and  battery  on  A.,  with 
intent  the  said  A.  to  kill  and  murder.  On  trial, 
the  judge  charged  the  jury  that  "if  the  defend- 
ant fired  into  the  crowd  in  question,  of  which 
A.,  the  prosecuting  witness  was  one,  with  the 
deliberate  intention,  either  formed  at  the  time 
or  previously,  of  killing  and  murdering  some 
one  of  the  crowd,  and  A.  received  a  portion  of 
the  shot  and  contents  of  said  gun,  and  was 
wounded  thereby,  it  will  be  sufficient  to  estab- 
lish the  assault  and  battery  with  the  intent 
charged ;  and,  if  the  case  is  otherwise  made 
out,  it  will  be  the  duty  of  the  jury  to  find  the 
defehdant  guilty  as  charged  in  the  indictment." 
Held,  that  there  was  no  error  in  thus  chaining 
the  jury.— Walker  v.  State,  8  Ind.  290. 

For  Case.'s  from  Other  St.\tes, 

See  20  Cent.  Dig.  Homic.  |  112. 
See,  also,  21  Cyc.  pp.  782-784. 

§87.  BCaUm. 

Admissibility  of  evidence,  see  post,  155-158. 

[a]  (Sop.  1S74> 

In  char^^ing  the  jury  in  a  prosecution  for 
assault  and  battery  with  Intent  to  commit  mur- 
der,  it  was  error  to  define  the  words  "purposely 
and  maliciously,"  used  In  the  Indictment,  as 
being  equivalent  to  the  words  "knowingly  and 
willfully,"  and  to  charge  the  Jury  that,  If  the 
assault  and  battery  was  knowingly  and  willfully 
done  with  intent  to  Idll,  this  was  sufficient  to 
sustain  the  higher  charge  Included  in  the  in- 
dictment.—Long  T.  State,  46  Ind.  582. 

[b]  (Snp.  1877) 

On  trial  for  assault  with  intent  to  kill,  it 
was  error  to  charge  that  if  the  jury  fouud  be- 
yond a  reasonable  doubt  tliat  defendant,  with- 
out malice,  but  voluntarily  and  in  a  sudden  bene 
of  passion,  "unlawfully  assaulted  and  t>eat"  th'! 
prosecutor  "in  the  manner  and  form  charged  in 
tlie  imiictmeut,"  he  would  be  guilty  of  nu  a.-<- 
sault  with  iotent  to  kill.- West  v.  SUte,  59  Ind. 
113. 

Fob  Cases  from  Other  States. 
See  20  Cent.  Dio.  Ilomic.  §  113. 
See,  also,  21  Cyc.  p.  7S2. 

§  88.  Ability  to  amonte  latest. 

[a]  (Snp.  1857) 
Where  the  present  ability  to  commit  a  fe- 
lonious intent  is  wanting,  the  offense  is  not  com- 
plete. So,  where  a  man  was  indicted  for  shoot- 
ing at  another  with  intent  to  murder,  and  on 
trial  it  appeared  that  the  gun  contained  in  it 
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ootbing  but  powder  and  cotton  wad  (though  the 
man  shooting  believed  it  contained  a  bullet),  and 
the  man  shot  at  was  40  feet  distant,  it  was 
held  that  he  was  not  guilty  as  charged. — State 
T.  Swails,  8  iDd.  S24,  66  Am.  Dec.  772. 

[b]    (Sap.  1868) 

A  oonvictiou  of  an  assault  with  intent  to 
kill  will  not  be  disturbed,  on  the  ground  that 
the  means  adopted  were  not  sufficient  to  ac- 
complish that  purpose,  where  it  was  shown  that 
defendant  shot  at  the  prosecuting  witness  at  a 
distance  of  not  exceeding  90  feet,  that  the  shot- 
gun was  loaded  with  powder  and  shot,  and  that 
one  of  the  dischargee  took  effect  on  the  prose- 
cuting witness,  destroying  one  of  his  eyes  and 
seriously  wounding  the  other,  though,  owing  to 
the  distance  and  the  manner  ia  which  the  gun 
was  loaded,  the  prosecuting  witness  was  not 
killed.— Kunkle  v.  State.  32  Ind.  220,  disap- 
proving  State  t.  Swaila,  8  Ind.  624. 

Fob  Cases  fbou  Other  States, 
See  26  Cent.  Dig.  Hemic.  |  114. 
See,  also,  21  Cya  pp.  782-784. 

1 89.  HatvT*  of  Mt  Im  cemeraL 

[a]  (SDP.1S48) 

A  person  may  be  Indicted,  under  Rer.  St 
1843,  c.  63, 1  7,  for  an  assault  and  battery  with 
intent  to  commit  murder  in  the  second  degree.— 
State  T.  Kesler,  8  Blackf.  576. 

[b]  (Sup.  im) 

Under  2  Gav.  &  H.  438,  |  9,  prescribing  a 
penalty  for  the  perpetration  of  an  assault,  or  an 
assault  and  battery,  with  intent  to  commit  a 
felony,  an  indictment  will  lie  for  an  assault,  or 
an  aasaolt  and  battery,  with  intent  to  commit 
voluntary  manslaughter.— State  T.  Xbrockmor^ 
ton.  63  Ind.  354. 

Fc]  (Sup.  1900) 
,  Defendant,  while  driving  In  a  sleigh  along 
a  road  which  had  been  narrowed  by  a  snow- 
drift, called  to  the  prosecuting  witness,  who 
was  driving  a  sled  loaded  with  logs,  to  give 
him  the  road.  Witness  replied  that  be  could 
not,  and  defendant  jumped  from  his  vehicle, 
and,  with  oath,  drew  a  revolver,  and  shot  at 
witness.  Held,  that  a  conviction  of  assault 
with  intent  to  commit  voluntary  manslaughter 
would  not  be  disturbed.— Keesier  T.  State,  6C 
N.  E.  232,  154  Ind.  242. 

Fob  Cases  fbom  Othee  States, 

See  26  Cent.  Dig.  Homic.  |S  115-118. 
See,  also,  21  Cyc.  p.  780. 

S90*  Nmtnre  of  wompom  or  lutnuaemt 
niedt 

[a]    (Sop.  1900) 

In  a  prosecution  for  assault  with  intent  to 
kill,  proof  that  the  weapon  used  was  a  revolver 
of  32  caliber  was  sufficient  to  justify  Instruc- 
tions based  on  the  use  of  a  deadly  weapon. — 
Keesier  v.  State,  66  N.  E.  232, 164  Ind.  242. 


Fob  Cases  fbom  Otheb  States, 
See  26  Cent.  Dig.  Homic.  |  119. 
See,  also,  21  Cyc  pp.  779,  781,  785-787. 

198.  DefoKMS. 

Fob  Gases  tboh  Otheb  States, 

See  26  Cnrx.  Dzo.  Homia  H  12:^-129. 

See,  also,  21  Cyc  pp.  789-793. 

I  94.  ^—  Im  semoML 

[a]  (S«p.l8Sl) 

In  a  trial  for  assault  witb  fntent  to  kin. 
it  is  not  error  to  refuse  to  charge  tiiat,  if  de- 
fendant was  not  interfering  with  the  prosecut- 
ing witness,  and  was  seised  by  him,  and,  la  bis 
effort  to  get  away,  defendant's  pistol  was  dis- 
chaiged,  and  the  witness  injured,  defaidant 
should  be  acquitted.- Bnrrell  v.  Btat^  129  Ind. 
290,  28  N.  E.  699. 

Fob  Cases  fbou  Otheb  States, 
See  26  Gent.  Dig.  Homic.  |  122. 
See,  alio,  21  Cjc  p.  79a 

$  95.  ^—  PvoTOoatioB. 
[a]  (S«p.l»4) 
It  was  bot  error  to  refuse  to  cba^  that 
if,  while  defendant  was  passing  along  the 
way,  proseeotri^B  son,  in  her  presence,  threw 
in  the  face  of  Um  and  his  companions  water- 
melon, and  defendant,  aggrayated  thereto,  did 
the  act  complained  of,  tbis  fact  is  to  be  con- 
sidered in  determining  tbe  penalty  to  be  af- 
6xed.— Walker  t.  Sute,  136  Ind.  663,  36  N.  £■ 
356. 

Fob  Cases  fbou  Otheb  States, 
See  26  Gent.  Dig.  Homic.  1 123. 
See,  also,  21  Cyc.  p.  789. 

g9e.    8elf-def«asa. 

Admissibility  of  evidence,  see  post,  K  lSO-194. 
Defense  in  prosecution  for  homicide,  see  post, 

S{  108-119. 
Instructions,  see  pes^  1  300. 
Sufficiency  of  evideoce,  see  post,  |  244. 

[a]  (Sap.  1878) 
At  the  trial  of  an  indictment  for  aa  as- 
sault with  intent  to  kill,  the  defendant  testified 
that  the  assaulted  party  presented  a  loaded 
pistol  at  him  and  threatened  to  shoot  him.  and 
that  be  fired  his  own  pistol  in  self-defense,  bot 
he  could  not  tell  which  fired  first  The  evidence 
of  the  government  was  that  the  assaulted  part.v 
had  been  requested  by  a  cwistable  to  assist 
him  in  aerviog  a  bastardy  warrant  npon  tbe 
defendant,  and  that  the  defendant  was  tryinf 
to  escape  arrest  on  such  warrant ;  he  having 
told  the  defendant  that  be  had  it,  and  ordered 
him  to  stop,  which  the  defendant  denied.  It 
also  appeared  that  shots  were  exchanged  by 
both  parties.  The  court  refused  to  instruct  the 
jury,  substantially,  that  the  assaulted  party  bad 
no  right  to  shoot  the  defendant  it  he  attempted 
to  escape,  and  that,  if  tbe  jury  should  find  that 
if  be  did  attempt  to  take  the  defendant's  life, 
or  to  do  him  great  bodily  harm,  by  shooting  at 
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with  a  daDgeEoiis  kdA  deadly  weaiMm,  then 
lefendant  would  have  had  the  right  to  -lepel 
an  attacic  wiUi  force,  nring  no  more  thu 
reasonably  necessary.  M«td,  that  tliis  in* 
^on  should  have  been  giTen.— Agee  t. 
i,  64  Ind.  340. 

(Sap.  1891) 

In  a  trial  for  asaaalt  with  intent  to  kill  a 
m-keeper,  it  was  not  error  to  refuse  to 
(e  tbat  "a  aalooa  ia  a  public  place,  in  which 
ersons  tbat  so  desire  may  go,  and  no  one 
I  right  to  expel  another  therefrom  by  force 
violence,"  as  the  proprietor  may  lawfully 
1  one  guilty  of  gross  misconduct,  and  may 
BDch  force  as  is  necessaiy  to  accomplish 
reBult.— Borrell  t.  State,  13B  Ind.  290,  28 
I.  699. 

(Sn».19€8) 

Where  defendant  committed  an  assault  on 
icator  and  his  brother  without  provocation, 
IS  not  error  to  diarge  that  one  who  pro- 
I  or  voluntarily  eaten  into  a  combat  can- 
ivaU  himself  oi  the  excuse  of  self-defense 
m  he  first  withdraws  from  the  contest  which 
as  brought  on.— Starr  v.  State,  67  N.  E. 
160  Ind.  661. 

(Sap.  1904) 

Xn  assault  with  a  kuife  Is  not  justified  by 
act  alone  tbat  the  person  so  asaaulted  first 
k  the  defendant  with  his  fist— LaAln  v. 
!,  71  N,  E.  9S9, 163  Ind.  375. 

Cases  fbom  Otheb  States, 

lEE  26  Cent.  Dig.  Homic.  if  124-127. 

lee,  also,  21  Gyc.  pp.  791,  792. 

,  ^—  Defease  of  property. 

(S«p.  1887) 

On  a  trial  for  assault  with  intent  to  mor- 
it  appeared  that  the  father  of  defendant 
leaving  to  the  latter  and  bis  brothers  and 
n,  including  the  prosecuting  witness,  a 
;  that  a  field  conatituted  a  part  of  tfae 
;  tbat  in  the  fall  of  the  year  defendant 
ned  to  take  possesaioo  thereof  and  did 

work  upon  It;  that  in  the  following 
g  defeodant  again  commenced  work  with 
w  to  planting  com;  that  in  the  meantime 
irosecutiog  witness  rented  the  same  field  to 
Ird  person  aa  hia  tenant,  and  bia  tenant 
leoced  about  the  same  time  to  plow  in  the 

that  this  resulted  in  an  arrangement  be- 
a  defendant  and  the  tenant  by  which  tbey 
rated  tfae  field  in  corn  together  that  year; 
after  the  crop  had  somewhat  matured,  de- 
lot  and  the  tenant  agreed  upon  a  territori- 
visiOQ  of  the  growing  com ;  that  early  in 
nsuing  fall  the  prosecuting  witness,  claim- 
o  have  an  interest  in  the  crop,  pulled  com 
everal  occasions  from  the  stalks  standing 
lat  part  of  the  field  which  bad  been  as- 
d  t<^  the  defendant  on  the  division,  and 
ed  it  away  in  sacks ;  that  this  exasperated 
efendaut,  and  induced  him  to  make  threats 
to  be  on  the  lookout  for  the  prosecuting 
isa',  that  afterwards  the  prosecuting  wit- 


ness drove  up  to  the  field  In  a  wagon,  stop^ng^ 
at  the  fence  at  a  point  where  he  had  formerly 
pulled  off  com,  and  went  into  the  field  with  two 
sacks  for  the  purpose  of  getting  com  for  his 
own  use;  that  defendant;  oa  hearing  this,  got 
a  double-barrel  shotgun,  loaded  with  powder, 
and  ^ot  and  fired  one  barrel  In  the  air  with 
the  avowed  purpose  of  frightening  the  prose- 
cuting witness,  and  proceeded  to  the  field  with 
a  gun,  and  that  on  entering  the  field,  and  being 
guided  by  some  moving  or  riiaking  comstalks^ 
he  fired  the  other  barrel  In  the  direction  of  the' 
place  at  which  he  supposed  the  prosecuting 
witness  was,  iufiicting  painful  wounds  on  the* 
letter's  body.  Held,  tbat  the  trespass  was  not 
ot  a  character  which  justified  the  use  of 
deadly  weapon  In  repelling  It— Rauck  v.  State* 
11  N.  E.  450,  110  Ind.  384. 

Fob  Cases  fbou  Otheb  States, 
See  26  Cent.  Dig.  Homic.  i  12V. 
See,  also,  21  Gyc.  p.  792. 

i  100.  PersoM  Uable. 

Prosecution  of  prindpal  and  accessory,  see 

Cbiuinal  Law,  i  80. 

Fob  Cases  fbou  Otheb  States, 
See  26  Cent.  Dia.  Homic.  |  130l 
See,  also,  21  Cyc  p.  788. 

V.  EXCUSABIX  OB  JUBTIFIABLE 

HomcmE. 

Admissibility  of  evidence,  see  post,  if  186-104, 
198. 

Instraettons,  see  post,  H  297.  300,  801. 
Presumptions  and  burden  of  proof,  see  post,  I 
151. 

Question  for  jury,  see  poat,  8  27G. 

Sufficiency  of  evidence,  see  post,  H  241,  244. 

I  101.  Orovnda  of  exoue  or  Jnstlfloatian 
1b  general. 

lostructioDS,  see  post,  {  207. 

[a]    (Sap.  19M) 

The  fiact  tbat  decedent's  wife  and  mlnoii 
stepdaughter  owned  the  land  on  which  deceased 
resided  with  his  wife  and  fsunily  did  not  give 
the  stepdaughter  the  right  to  authorise  defend- 
ant to  remain  on  the  laud  after  deceased  order- 
ed him  to  leave.— Ooolman  v.  State,  72  N.  B. 
568,  163  Ind.  503. 

Fob  Cases  fbom  Otheb  States, 
See  26  Cent.  Dig.  Homic.  i  131. 
See.  also.  21  Cyc  pp.  793-790;   note,  36 
lu  H.  A.  470. 

1 103.  Ezeroiae  of  authority  or  duty. 

Homicide  in  undue  exercise  of  authority  or  du- 
ty as  constltutiug  manslaughter,  see  ante,  If 

eO-73. 

For  Cases  from  Otheb  States, 

See  26  Cent.  Dig.  Homic  IS  134-186. 
See,  also.  21  Cyc.  pp.  795-798. 
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§  lOS 

S  lOS.  amit  or  prerciitbv 

eseape  of  pvisoner. 

[a]    (Sup.  1893) 

Where  ao  officer  iit  resiflted  before  he  has 
used  needless  force  and  Tloleoce,  he  may  then 
overcome  such  resistance  even  to  the  taking  of 
the  life  of  the  person  arrested,  if  absolutely 
necessary.— Plummer  t.  State,  34  N.  B.  968, 135 
Ind.  308. 

Fou  Cases  fbou  Other  Statks, 
See  28  Cent.  Dio.  Homie.  ft  litQ. 
See,  also,  21  Cyc.  pp.  705-71)8. 

(  108.  Self-defcBM. 

.Admissibility  of  evidence,  see  post,  H  18ti']94. 

Burden  of  proof,  see  post,  |  151. 

l><>fonse  in  prosecution  for  assault  with  inteut 

to  kill,  see  ante,  g  06t 
liDitructions,  see  post,  {  300. 
(Question  for  jury,  see  post,  §  276. 
Sufficiency  of  evidence,  see  post,  g  244. 

Fob  Cases  fbom  Other  States, 

See  26  Cent.  Dio.  Homic  |8  i:iH-17e. 
See,  also,  21  Cyc.  pp.  H00-82(>;   Dole,  L'O 
Am.  Dec.  279;  note,  12  Am.  Itcp.  212. 

9  100.  —  Im  cniwaL 

[a]  tsup.  1881) 

The  giving  of  a  series  of  Instractlons  pro- 
fi-itNinK  to  cover  the  whole  subject  of  Helf-de* 
fense,  in  none  of  which  it  is  intimated  that  the 
rixht  may  extend  to  the  taking  of  life.  Is  error. 
—Batten  v.  State,  80  Ind.  .194. 

[b]  (Sap.  1892) 

One  who  is  violently  assHuUed,  without 
fault  on  his  part,  and  while  in  a  place  whtTC  be 
has  a  risht  to  be,  may,  under  tlie  belief  that 
Kreat  bodily  injury  is  about  to  be  inflicted,  re- 
pel force  by  forcp,  ev^n  to  the  taking  of  life, 
where  this  is  necessary  in  the  reasonable  exer- 
cise of  the  rigbt  of  self-defense.  —  Fields  v. 
State,  134  Ind.  46,  32  N.  E.  780. 

[c]  (Sap.  1908) 

The  law  of  self-defense  is  available  only  to 
those  who  act  honestly  and  in  good  faith,  and 
cannot  be  mployed  as  a  shield  for  the  protec- 
tion of  one  clearly  gnilty  of  mnrder.— Duncan 
V.  State,  171  Ind.  444,  86  N.  E  641. 

Fob  Cases  from  OTitEB  States. 

See  26  Ce»t.  Dio.  Homic,  IS  138,  139. 
See,  also,  21  Cyc.  p.  800. 

fi  111.  — —  BesistmBee  of  arrest. 

M    (Sup.  1893) 

Though  defendant  may  hare  been  guilty 
of  a  misdemeanor  anthoriztng  his  arrest  with- 
out a  warrant,  where  the  officer  pursued  de- 
fendant, and  struck  him  on  the  head  with  a 
billy,  and  then  shot  at  him  with  a  revolver, 
without  having  first  informed  defendant  of  any 
intention  of  arresting  him,  and  without  any 
violence  or  resistance  on  the  part  of  defendant 
other  than  his  walking  towards  home  with  a  re- 
volver in  his  hand,  and  telling  the  officer  to 
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keep  away,  defendant  was  Justified  in  defend- 
iog  himself,  even  to  the  taUns  of  the  officer's 
life.— Plummer  v.  State,  136  Ind.  306,  34  N.  E. 
96& 

A  peace  officer  ts  not  allowed  by  the  law  to 
use  more  force  than  is  necessary  in  making  an 
arrest,  and,  it  he  does,  be  may  be  lawfully  re- 
sisted, and.  If  in  exercldng  the  rlgbt  of  self- 
defense  the  officer  be  killed,  the  killing  is  ju.«ti- 
Sed.-Id. 

Fob  Cases  fbou  Otueb  States. 

See  26  Cekt.  Dio.  Homic.  If  143,  144. 
See.  also,  21  Cyc.  pp.  802,  803;  note,  5  L. 
R.  A.  (X.  S.)  1016. 

S  112.    Acsrression  or  proroeatlom  of 

attack. 

[a]  (Snp.  18631 

If  a  man,  on  returning  to  his  own  house, 
find  himself  barred  out  therefrom  by  anotber, 
end  then  repeatedly  demands  and  is  deni^  ad- 
mission,  he  has  a  legal  right  to  break  in  the 
door;  and  if  he  encounter  resistance  on  thus 
entering,  and  be  first  stricken  by  the  unlawful 
occupant  with  a  deadly  weapon,  and  then,  meet- 
ing force  with  force,  he  take  the  life  of  such 
occuiiaut,  such  killing  would  seem  to  be  excusa- 
ble homicide,  committed  in  self-defense.— De 
Forest  v.  State,  21  Ind.  23. 

[b]  (8hp.  1835) 

Defendant,  to  avail  himself  of  self-defense, 
must  have  been  free  from  fault  in  provoking  or 
bringing  on  the  difficulty  which  resulted  in  the 
killing.  It  is  not  enough  that  in  the  course  of 
the  difficulty  It  became  neceraary  for  defendant 
to  kill  deceased  in  order  to  save  his  own  life  or 
prevent  great  bodily  barm.— Story  v.  State,  89 
Ind.  413. 

On  a  trial  for  murder,  it  is  proper  to 
charge  that  one  cannot  acquit  himself  of  liabil- 
ity for  the  consequences  of-  a  personal  difficulty 
on  the  ground  of  self-defense,  unless  he  is  rea- 
sonably free  from  fault  ia  entering  thereupon. 
—Id, 

tcl    (Sup.  1896) 

A  dmrge  on  self-defense,  ignoring  the  ques- 
tion of  provocation  by  defendant,  of  which  there 
was  evidence,  is  properly  refuxed.- Deilks  T. 
State.  141  Ind.  23,  40  N.  E.  120. 

Fob  Cases  fbom  Other  States. 

See  26  Cent.  Dig.  Hemic.  145-150. 
See,  also.  21  Cyc.  pp.  SO-VMIO;   note.  45 
U  R.  A,  687:  note,  100  Am.  St.  Rep.  804. 

{  113.  —  WItlidniwal  aftor  rnKgna^om. 

[a]    (Sop.  1862) 

An  instruction  that  if  one  on  trial  for 
murder  made  an  unlawful  attack,  or  got  into 
a  fight  with  the  deceased  upon  a  sudden  beat, 
and  therein  slew  him,  "he  would  be.  guilty  of 
manslaughter  at  any  rate,"  is  wrong,  unless 
so  qualified  as  to  give  the  accused  the  benefit 
of  any  retreat,  flight,  or  withdrawal  from  the 
contest  which  the  jury  may,  from  the  evidence. 
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HOMICIDE,  V. 


'  bim  to  have  made  after  bia  aggression 
t— Hittner  t.  State,  19  Znd.  48. 

(Sup.  1886} 

DC  must  withdraw  from  a  conflict  which 
>Qgful1y  brinjrs  on,  to  justify  the  tnktng 

antagonist's  life  in  flplf-dpfeuse. — Deal  v. 

140  Ind.  354,  30  N.  E.  »30. 

(Sap. 

defendant  forced  himself  into  a  place 
ho  bad  no  Hicht  to  be,  nnd  proroked  or 
>ncod  a  quarrel,  he  could  not  aTail  him- 
:  a  plea  of  8elf-dcfeo8e»  unless,  in  good 
he  attempted  to  withdraw  from  the  i-om- 
:ogbt  T.  State,  145  Ind.  12,  43N.  E,  104!>. 

'ABES  FBOU  OTDER  STATRS. 

E  26  Cknt.  Dig.  Homic.  Sf  151,  152. 

\  also.  21  Cyc.  pp.  810,  811. 

^—  VolnHtary   partielpatioa  In 
eontest  or  m«taal  oombmt. 

(Sap.  1S96) 

was  not  error  to  instruct  the  jury  that 
jre  one  enters  a  combat,  he  provides  him- 
ith  R  deadly  weapon,  intending  to  use  it 
adversary  gets  the  best  of  bini,  noil  dues 

it,  he  cannot  avail  himfiolf  of  a  plea  of 
feuBf,  uuletui  he  gave  up  the  fight,  and, 
i  faith,  attempted  to  withdraw  from  the 
;.— Voght  V.  State,  145  Ind.  12,  43  N.  E. 


ASES  FBOU  OtIIEB  STATES, 

E  26  Cent.  Dig.  Homic  |g  154. 
also.  21  Cyc.  p.  812. 

  Apprehension  of  dancer. 

libility  of  evidence,  see  post,  S  104. 

(8np.  1865) 

)  justify  a  homicide  on  the  gronnd  of 
Fcnse  there  must  have  been  not  only  the 
but  also  reasonable  ground  for  defend- 
believe,  that  at  the  time  of  killing  de- 
be  was  in  imminent  or  immediate  dan- 
his  life  or  great  bodily  barm  from  de- 
— Creek  r.  State,  24  Ind.  151. 

(Sup.  1ST5) 

is  sufficient  to  establish  self-defense  in 
icide  case,  if  the  defendant,  being  with- 
ult  believed,  and  had  reasoonhle  ground 
eve,  from  the  arts  of  decesaed,  that  his 
L8  in  danger  or  that  he  was  in  danger  of 
todily  harm.— Wali  v.  State,  51  Ind.  45;t. 

(Sup.  1877) 

>  justify  shooting  at  an  assailant,  the 
I  must  show  that  be  bad  reasonable  ai>- 
sion  of  great  bodily  harm.  An  instnic- 
at,  if  he  had  any  sacb  apprehension,  he 
used,  is  too  broad.— West  r.  State,  59 
13. 

(Snp.  im) 

charge  which  postulates,  as  one  of  the 
ts  of  self-defense,  real  intent  on  the  part 
assailed  to  take  life  or  do  some  grievous 


bodily  barm  to  Uie  assailant,  la  erroneous. 
Sucb  intent  need  not  ezUt  in  fact.  If  it  t>e 
evidenced  by  a  present  act  or  demonstration, 
inducing  In  the  mind  of  tbe  slayer  a  reasonable 
belief  tliat  the  danger  to  his  life  or  person  was 
then  imminent,  this  is  enough.— Hays  t.  State, 
77  Ind.  450. 

[e]  (Snp.  1681) 

The  right  to  take  life  In  self-defense  is 
not  dependent  on  tbe  fact  that  a  man  of  ordi- 
nary prudence  would  under  the  circumstances 
apprehend  immediate  and  urgent  danger,  but 
on  the  fact  that  the  accused  himself  was  really 
and  reasonably  so  impressed  by  tbe  apiwaranc- 
es.—Batteo  v.  State,  80  Ind.  394. 

[f]  (Snp.  ISSS) 

In  proper  cases  an  assaulted  person  baa 
a  right  to  meet  force  with  force,  and,  if  death 
results  to  the  asRailant,  the  killing  may  be  ex- 
cusable without  a  belief  on  the  part  of  the 
assaulted  person  that  it  was  necessary  for  his 
own  safety.  In  such  caseB  the  defense  is  pur- 
posely made,  but  tbe  killing  is  not  purposely 
done.  It  is  simjily  the  result  of  the  defense.— 
McDermott  t.  State,  80  Ind.  187. 

[g]  (Snp.lft92> 

An  instruction  on  the  law  of  self-defense, 
that  one  who  is  in  no  apparent  danger,  who 
does  not  apprehend  it,  and  baa  no  grounds  for 
sucb  apprehension,  may  deliberately  and  mnli- 
ciously  kill  another,  and  successfully  interpose 
the  defense  of  self-defense,  because  It  subse- 
quently appears  that  there  was  actnal  danger, 
of  wbieb  be  was  at  tbe  time  Iguorant,  is  a  mis- 
statement of  law,  and  was  properly  refused.— 
Trogdon  v.  State,  133  Ind.  1.  32  N.  K.  725. 

The  court  charged  on  the  law  of  self-de- 
fense tliat.  where  an  assault  is  such  that  the 
party  assaulted  has  reason  to  believe,  and  does 
believe,  that  ho  is  in  danger  of  losing  his  life,  or 
of  great  bodily  barm,  he  may  use  any  menus  at 
hand  to  repel  the  attack,  and,  if  death  results, 
he  will  not  be  guilty  of  unlawful  homicide;  and 
if,  in  such  case,  the  danger  appears  to  bo  rcfil, 
and  he  itelievcs  ihiit  it  is.  when  in  fact  it  wiis 
not  real,  but  only  apparent,  he  is  uot,  for  that 
rensou,  guilty,  for  the  tiuestion  of  apparent  ne- 
cessity, as  well  as  the  amount  of  force  neces- 
sary to  repel  the  assault,  must  be  lictoruiined 
from  the  standpoiut  of  the  party  attacked,  at  the 
time  and  under  all  the  existitig  circumstaiiees. 
Htid,  that  there  is  nothing  In  such  instruction 
to  miMlcad  the  jury  into  tbe  understanding  that 
the  rijdit  of  self-defense  only  exists  where  thi' 
danger  is  "merely  apparent,"  uud  uot  "real," 
aud  that  it  la  a  correct  statement  of  the  law 
governing  self-defense. — Id. 

Cb]    (Snp.  1892) 

In  a  prosecution  for  murder,  it  was  error 
to  refuse  an  instruction  that  if  defendant  went 
to  tbe  bouse  of  a  certain  person  for  the  pur- 
pose of  ministering  to  his  wants  as  an  invalid 
snd  having  no  quarrel  with  deceased,  and  de- 
ceased, requested  him  to  go  out  of  tbe  bouse 
with   him,  and,   when   outside,   the  deceased 
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threatened  to  ananit  and  beat  defendant,  and 
without  canse  did  attanlt  him  violently  and 
In  anger,  and  if  defendant  at  the  time  believed 
that  deceased  waa  about  to  and  woold  do  him 
great  bodily  harm  defendant  had  a  right  to  de* 
fend  himself  with  bis  pocket  knife,  and  If  in 
the  reasoDable  defense  of  Us  person  the  de* 
fendant  inflicts  wounds  on  the  deceased,  of 
'whi<^  be  died,  then  the  defendant  was  not 
gQilty.-Fietda  t.  State,  82  N.  B.  78(M34  Ind. 
46. 

[1]  (8b».U86) 
Ad  inatmction  to  the  effect  that,  If  de- 
fendant belleTel  himself  In  great  bodily  dan- 
ger, lie  might  do  what  he  thought  reasonably 
necessary  for  bis  own  defense,  may  fairly  be 
construed  as  an  inatmction  that  defendant 
might  lawfully  act  upon  his  own  belief  of  dan- 
ger to  himself,  and  lit  a  anffident  statement  of 
defendant's  rlfl^ts.— Togfat  t.  State,  145  Ind. 
12,  43  N.  B.  lOifi. 

A  person  accused  of  homicide  may  Justify 
the  act  as  having  been  committed  in  aelf-de- 
fense,  though,  in  fact,  he  was  not  in  Imminent 
danger  of  great  bodily  harm  or  of  losing  his 
life  at  the  hands  of  deceased,  where,  at  the 
time  of  its  wnmiiBalon,  he  honestly  and  reason- 
ably believed  Qie  danger  waa  real.— Weaton  v. 
State,  107  Ind.  824,  78  N.  E.  1014. 

Fob  Cabes  froh  Otbbb  States, 

Sbb  26  Csnr.  Dio.  Homic.  ii  158-163. 
See,  also,  21  Cyc.  pp.  815-810. 

%  117.  —  Heewultj  of  ««t  la  Keaend. 

M  (So*.  18T4) 
The  use  of  a  deadly  weapon,  resulting  in 
homicide,  under  circumstances  that  endanger 
the  life  of  the  person  using  sudi  weapon,  or 
would  result  In  great  bodily  barm  to  hbn,  will 
Justify  the  killing^Kingen  v.  State,  45  Ind. 
518. 

[b]  (Swp.  1S75) 

It  is  not  necessary,  to  Justify  a  homicide 
on  tiie  ground  of  sdf-defense,  that  the  defend- 
ant should  have  believed  the  taking  of  the  as- 
sailant's life  necessary  to  the  defense  of  him- 
self. When  the  death  of  the  assailant  results 
from  the  defendant's  reasonable  defense  of  him- 
self, the  latter  is  excusable,  whether  he  intend- 
ed that  consequence  or  believed  it  necessary. — 
Hicks  V.  State,  51  Ind.  407. 

[c]  (Sbv.  18S3) 

Where  the  killing  of  the  assailant  is  pur- 
posely done  by  the  assaulted  party,  he  must 
have  acted  under  the  belief  that  such  killing 
was  necessary  to  preserve  his  own  life,  or  to 
save  himself  from  great  bodily  barm,  to  render 
the  killing  excnsable,  thoogh  the  person  assault- 
ed need  not  bave  acted  under  the  belief  that 
the  death  of  the  assaiUnt  was  necessary.— Mc- 
Dermott  v.  State,  89  Ind.  187. 


[KIod.I>Ig.-PaceH4J  jug 

[d]  (s«p.  use) 

An  Inatmction  Out,  to  constitnte  Justifi- 
able or  excusable  homicide  on  the  groaod  of 
self-defenae,  "the  killing  must  be  dme  under 
a  well-founded  belief  that  it  was  abnlotdr 
necessary  for  the  defendant  to  UU  the  deceased 
to  save  himself  from  death,  or  to  save  kimself 
from  great  bodily  harm,'*  la  erroneous,  rince, 
when  one  Justly  beUeves  himaelf  in  audi  dan- 
ger, he  lias  a  right  to  defend  himself  1^  tone, 
whether  he  believes  It  necessary  to  kin  Ua  as- 
sailant or  not— Bryant  v.  State,  106  Ind.  6^ 
7  N.  B.  217. 

[«}     (Sttp.  1S91) 

One  who  shoots  an  assailant  when  sereB 
feet  distant,  after  the  latter  has  thrown  awajr 
bis  weapon,  and  white  he  Is  turning  away,  can- 
not Justify  on  the  ground  of  self-defense.— 
Meurer  v.  State,  12»  Ind.  587,  2»  N.  R  392. 

m  (9ttp.  1896) 
An  instraction  that  defendant  is  entitled 
to  an  acquittal  If  he  was  assaulted  by  deceased 
in  such  a  manner  as  to  cause  him  to  betieve, 
and  he  did  believe,  that  he  was  In  immineot 
danger  of  his  life  or  suffering  great  bodily  hann, 
and  he  killed  deceased  while  so  believing,  ii 
not  erroneous  as  requiring  that  defendant 
should  have  believed  it  necessary  to  kill  de> 
ceased  In  order  to  excuse  such  killing.— DdQa 
V.  State,  141  Ind.  23,  40  N.  B.  120. 

Fob  Cases  nou  Otheb  States, 

See  26  Ckvt.  Dia.  Homic.  H  164-107. 

i  118.    Duty  to  Mtmat. 

[a]     (8np.  1865) 

Instructions  to  the  jury  on  a  trial  for 
murder  that  no  threatening  actions  of  tiie  de- 
ceased could  justify  the  defendant  in  takinx 
bis  life,  and,  in  a  separate  charge,  that  if  tbe 
deceased  made  a  violent  assault  upon  tbe  de- 
fendant while  he  was  retreating  and  the  de- 
ceased was  pursuing  him,  and  the  defendant 
had  reasonable  apprehensions  of  great  tiodilr 
harm  and  had  used  all  reasonable  meana  to 
keep  out  of  the  way,  he  would  be  justifiable  in 
repelling  the  assault,  and  if,  in  so  doia;,  the 
death  of  the  deceased  was  produced,  the  de- 
fendant ought  to  be  acquitted,  are  erroneoni, 
since  retreat  is  not  always  a  condition  wbirh 
must  precede  the  right  of  self-def«aa&— Creek 
T.  State,  24  Ind.  151. 

rb]  Where  a  person,  being  witboat  fanit 
and  in  a  place  where  be  has  a  right  to  be.  Is 
violently  assaulted,  he  may,  without  retieatiaiT. 
repel  force  by  force;  and  if,  in  the  reasonable 
exercise  of  his  right  of  self-defense,  he  Icflla 
his  assailant,  he  is  justiBable. — (Sup.  ISTT) 
Runyan  v.  State,  67  Ind.  80,  20  Am.  Rep.  52; 
(1881)  Presser  v.  Same,  77  Ind.  274;  fl895} 
Page  V.  Same,  141  Ind.  23G,  40  N.  &.  745^ 

[0]    (Sav  18n> 

The  ancient  doctrine  as  to  the  dntr  of  * 
person  assailed  to  retreat  as  Car  as  be  can  be- 
fore he  is  justified  in  repelling  force  by  force 
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?en  ffreatir  modified  in  this  conntry,  and 
much  narrower  application  than  formei^ 

The  real  gaestion  is,  did  the  defendant, 
assaulted,  believe,  and  hare  reason  to 

>,  that  the  nse  of  a  deadly  weapon  was 

ar7  to  his  own  safety?— Bnnyan  r.  State, 

d.  SO,  26  Am.  Rep.  S2. 

(Sup.  1881) 

rhere  one  goes  to  the  home  of  another 
ce  the  latter  to  fi^ht,  the  latter  need  not 
bis  home  to  avoid  the  Sg'ht  thrust 
bim,  in  order  that  he  may  Justify  a  kill- 
t  hia  assailant  In  the  enforced  fight — 
T.  State,  74  Ind.  1. 

;:a8es  ntou  Otheb  States, 

I  26  Cent.  Dio.  Homic  H  16»-m. 

e,  also,  21  Cyc.  pp.  820-^;  note,  2  L. 
El.  A.  (N.  S.)  49. 


.           Mawmer  of  vapelllBs  Attaok. 

(flu*.  1883) 

^ben  a  person  in  his  defense  purposely 
«yond  what  is  reasonably  neceasary  and 
t  what  he  twlieves  to  be  necessary,  be 
to  act  in  self-defense  and  l>ecomes  an 
sor;  and,  if  under  such  circumstances  he 
lely  takes  the  life  of  the  assailant,  he  is 
of  mnrder.— McDermott  t.  State,  89  Ind. 

(S«p.l806) 

1   the  absence  of  exceptional  circmn- 
a,  a  person  ia  not  Jnstified  in  repelling  a 
Evltb  the  fist  by  stabbing  his  assailant — 
T.  State,  142  Ind.  288,  41  N.  EI  695. 

(Sap.  1898) 

1  a  prosecution  for  assault  to  commit 
r,  an  instruction  that  if  the  prosecuting 
e  made  an  attack  on  defeodaot,  and  had 
apon  in  his  hands,  nor  appparanoe  there- 
fendant  was  not  warranted  in  nsing  a 
■  weapon,  was  error,  since  it  included  ev- 
mceivable  case  of  a  violent  attack,  and 
arded  differences  of  age  and  physical 
th.— Davis  v.  State,  51  N.  E.  928,  152 
4.  71  Am.  St  Rep.  322. 

(Sap.  1906) 

rhere  a  homicide  was  committed  by  the 
F  the  fist  alone,  without  a  weapon,  the 
ant's  right  to  justify  the  act  as  having 
committed  in  self-defense  was  not  con- 
to  a  situation  so  grave  that  the  danger 
averted  was  great  l>odiIy  injury  or  the 
'.  life.— Weston  v.  State,  167  Ind.  324,  78 
1014. 

Uses  fboh  Othzr  States, 

K  28  Cent.  DiQ.  Homic.  ||  lTO-174. 

e,  also,  21  Cyc.  pp.  824,  82S. 

,  Defasae  af  asotber. 

;t!ons,  see  post,  f  301. 


[a]  (9pp.  1877) 

Persons  connected  by  the  rdation  of  £an« 
Uy,  guardian  and  ward,  or  master  and  Beff>- 
ant  may  defend  each  other  against  an  asaan- 
ant,  even  to  the  necessary  taking  of  life.-^WdV- 
bright  T.  State,  S6  Ind.  122. 

[b]  (Sap.  1888) 

The  rule  that  a  brother  may  lawfully  de- 
fend his  brother  when  In  peril,  and,  If  nc^"l 
be,  take  life  in  such  defense,  does  not  apiily 
when  both  the  brothers  are  in  fault,  and  unitu 
in  bringing  on  the  fatal  encounter.— Smnrr  r. 
State,  10&  Ind.  12S,  4  N.  B.  445; 

Fob  Cases  fboh  Other  States, 

See  26  Cent.  Dig.  Homic.  8}  177-181. 
See,  also,  21  Cyc.  pp.  826,  827. 

i  124h  Defease  of  property. 

Admissibility  of  evidence,  see  post,  {  IQS. 
Defense  in  prosecution  for  assault  with  intent 
to  kill,  see  ante,  i  99; 

Cai  (Snp.  IKO) 
It  is  not  a  defense  that  the  deceased  1^ 
the  time  of  the  killing,  while  rightfully  at 
place  on  the  property  of  the  defendant,  wia 
shot  by  the  latter  while  committing  petit  Uin 
ceny  of  his  property.— Bloom  v.  State,  68  K. 
E.  81,  155  Ind.  292. 

Fob  Cases  fboh  Otoeb  States, 

See  26  Ceitt.  Dio.  Homic.  9i  184-18& 
See,  also,  21  Cyc.  pp.  SSO,  831. 

1 125.  Aeeident  or  misfortue. 

[a]    (Swp.  1908) 
A  justifiable  assanit  and  battery  resultfi^ 
in  tiie  death  of  the  person  assaulted  constltutBa 
a  homicide  by  misadventure.— Weston  t.  State^ 
107  Ind.  824,  78  N.  B.  1014. 

Fob  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  ITomic.  8S  ISO,  190. 
See,  also,  21  Cyc.  pp.  831,  832;  notes,  1 
R.  A.  (N.  S.)  001,  2  L.  R.  A.  (N.  S.)  710, 
8  I*  a  A.  (N.  S.)  1153. 

TI.  IXBlCTMEirT   AHD  XITFOBMAm 
TION. 

Allegations  as  to  felonious  nature  of  act,  Nfr 
Indictment  and  Infobuation,  |  91. 

Allegations  as  to  time  of  offense,  see  INdic^ 
HENT  AND   INFOBHATIOH,   |  87. 

Conclusion  of  indictment  see  Indictuent  akd 

Information,  |  32. 
Conviction  of  lesser  or  greater  degree  of  offettH 

charged,  see  Indictment  and  iNFoauATKttlfj 

I  189.  ' 

Designation  and  description  of  accused,  see  I8'*'- 
DICTHENT  AND  InFOBUATION,   S  81. 

Duplicity,  see  Indictment  and  iNFOBMATiolf. 
I  125. 

Election  between  counts,  see  Indictment  a]i&' 
Information,  |  132. 


EMcoot  la  compiled  ob  tfce  Kay-NnmlMr  Sratoas.  For  ozplmMtloB, 

>  IirD.Dzo.— 35 


pose  UL 


DigitizJ 


HOMICIDE,  VL  IHad.DIi.-P.g«M8I  {  Jj; 


Harmless  error,  see  post,  {  337. 

Joinder  o£  counts,  see  Indictment  and  In- 
formation, §  128. 

Lanr>uaKe  and  form  of  Rllegations,  see  Indict- 
ment AND  Information,  §  74. 

Mislakps  in  writing,  grammar  or  spelling,  see 
Indictment  and  Information,  ^  7i). 

Pleading  matters  of  defense,  see  Indictment 
AND  Information,  S  66. 

pleading  matters  of  fact  or  conplu'*inus.  see  iN- 

niCTMF.NT  AND  INKORMATION,  S  <>^. 

Repugnancy,  see  Indictment  ani>  Informa- 
tion. §  73. 

Return  and  filing  or  record  of  indictment,  see 
Indictment  and  Ini(irmation.  S  n. 

St.itiiiory  form  of  indictment,  see  Indictment 
and  Information,  8  19. 

S  127.  BeanUltei  and  infflolenoy  In  cen- 
eraL 

[a]  An  indictmeDt  for  munlrr,  alleging  thnt 
defendants  at  a  certain  time  and  plncc  feloni- 
ously, 'n-illfnlly  and  of  tlieir  malice  afore- 
tliouglit  killed  and  iiinrdered  deconsed,  is  khITi- 
cient,  trithont  an  averment  that  tlie  killing 
vran  nnlnwfiil.— (Snp.  1S25J  Jerry  v.  Stale.  1 
i:iackC.  30r>;  (1877)  Beavers  v.  Same.  58  Ind. 
.-.30. 

[bl  An  indictnipnt  for  murder  need  not  al- 
Ictie  that  tlic  defeniinnt  is  of  sniunt  mind. — 
f.«np.  lS2r,)  Jerry  v.  Stsite,  1  Blaekf.  395; 
n{iCA\  Pahnestock  v.  Sume.  23  Ind.  231;  (1875) 
Snell  T,  Same,  50  Ind.  516. 

M  (Snii. 

Tlie  use  of  the  ivurd  "munler"  is  eisentinl 
in  an  irnHcluu-nt  for  murder,  nnd  cannot  be 
sn  PI  died  by  any  olher  word,— l>ins  v.  State, 
7  BlHckf.  20.  :il>  Am.  Dee.  448. 

[d]    (Sap.  ISBC) 

An  indictment  stated  thnt  A„  at.  etc.,  dtd 
nnlawfully,  feloniously,  and  wilHuIly  kill,  alay, 
and  murder  one  B..  a  human  bping.  involun- 
tarily, by  then  and  there  shooting  the  said  B.. 
through  the  head  with  a  certain  gun,  loaded, 
etc.,  which  the  said  A.  then  and  there  bad  and 
liclil,  in  the  coinoiission  of  an  unlawful  act,  to 
wit.  in  an  endeavor  and  attempt,  etc.,  to  kill 
and  murder  one  C:  and  so  the  jurors  aforesaid, 
etc.  Ifrld.  that  this  first  count,  though  inar- 
tifieitilly  drawn,  contained  the  snhRtantial  req- 
uisites of  an  indictment  for  manslanchter.— 
Heed  V.  Sfjitf,  S  Inrl.  2<MX 

Where  tin'  indii-tTncnt  eli.Trges  tlint  accus- 
ed did  unlinv fully,  feloniously,  and  willfully 
kill,  slay,  and  murder  a  certain  i>er.«on  and 
contains  tlie  substantial  requisites  of  on  in- 
dictment for  maaslaugbter,  the  word  "murder" 
as  used  therein  may  be  rejected  as  surplusage. 
—Id. 

[«]     (S«p.  1S57) 

An  indictment,  for  murder,  after  the  ven- 
ue, court,  and  term,  proceeding  in  the  words 
following,  is  good:  "The  grand  jury,  etc.,  up- 
on their  oath  charge  that  A.,  of  said  count)',  on 


such  a  day  and  year,  at  said  county,  did  par- 
posely  and  with  premeditated  malice,  then  and 
there  unlawfully  and  feloniously  kill  and  mur- 
der B..  in  the  peace  of  the  state  then  and  tljere 
being,  by  then  and  there  beating  and  strikini: 
her,  the  said  B.,  upon  the  head,  etc.,  then  and 
there  inflicting  divers  mortal  wounds  and  in- 
juries upon  the  head,  etc.,  of  her,  the  said  B.. 
which  caused  the  death  of  her,  the  said  B."— 
Dillon  V.  State.  9  Ind.  408. 

[t]  <Snp.  1S63> 
An  indictment  charging  that  defendaat 
"did  then  and  there  in  and  upon  one  H,  M.. 
then  and  there  being,  make  an  assanlt,  ind 
him.  the  said  H.  M.,  he,  the  said.  etc..  did  thru 
and  there  strike,  beat,  and  wound  in  a  rude 
and  insolent  manner,  with  the  intent  then  and 
there  the  said  H.  M.  purposely,  feloniously, 
and  with  premeditated  malice  to  kill  and  mnr- 
der."  held  good.— State  T.  Murphy,  21  Ind,  441. 

[Rl     (Sup.  1865) 

An  infominiion  for  murder  wliieh  informs 
the  court  tliat  F.  ia  in  custo<iy  on  a  eluirffe 
of  feion,v,  without  indictment,  "said  charge  be- 
ing described  as  follows."  and  followed  by  a 
description  of  the  crime  of  murder  in  the  sec- 
ond degree,  ia  insuflflcient.  because  it  does  not 
allege  directly,  in  proper  form,  that  F.  did  tbe 
acts  with  which  he  is  charged.— Flinn  v.  Stale. 
24  Ind.  29G. 

[bl    (Sop.  1878) 

Aq  indictment  alleging  that  the  grand  ju- 
rors, etc.,  present  that  defendant  did  nnlawfnl- 
ly,  etc..  kill  and  murder  deceased  by  then  and 
there  feloniously,  etc.,  shooting  at  and  a;:ain!it. 
and  thereby  mortally  wounding  deceased  with  a 
revolver  loaded  with  gunpowder  and  ball,  which 
revolver  defendant  held  in  bis  hands,  of  which 
mortal  wound  deceased  instantly  died,  contra- 
ry to  the  statute,  etc..  ia  good  against  a  mo- 
tion to  quash.— Shepherd  v.  State,  61  Ind.  43. 

m  (Sap.  ISSfi) 
Where  the  fiacts  stated  In  tiie  indictment 
fthow  that  a  faumao  being  was  purposely  and 
with  premeditated  malice  shot  by  the  defend- 
ant, and  that  a  wound  was  thereby  inflicted 
from  which  the  person  shot  then  and  there  died, 
the  offense  of  murder  in  the  first  degree  is  siffi- 
ciently  charged,  although  the  technical  words 
"kill  and  murder"  are  omitted.— Henning  v. 
State.  106  Ind.  S86,  6  N.  E.  SOS.  7  N.  E.  4. 
r.5  Am.  Rep.  756. 

[j]  (Snp.  18S9) 
An  indictment  in  two  counts  by  the  fir^t 
charged  that  on  a  certain  day  defendant  did 
then  and  there  unlawfully,  feloniously,  purpose- 
ly, and  with  premeditated  malice,  kill  and 
murder  one  L.  by  then  and  there  feloniously, 
purposely,  and  with  premeditated  malice  shoot- 
ing at  and  against  and  thereby  mortally  wound- 
ing said  Ia.  with  a  certain  deadly  weapon,  to 
wit,  a  revolver,  then  and  diere  loaded  with 
gunpowder  and  leaden  ball,  which  said  revolv- 
er the  said  defendant  then  and  there  had  and 
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I  his  haads,  of  which  mortal  wound  the 

then  and  there  instantl;  died.  The  sec- 
unt  charged  that  on  the  day  and  year 
lid  defendant  did  then  and  there  felo- 
purposely,  and  with  premeditated  mal- 
oting  at  and  against,  mortally  wounding 
.  with  a  certain  weapon,  to  wit,  a  gun, 
ind  there  loaded  with  gunpowder  and 

ball,  which  said  gan,  he,  the  said  de- 
t,  then  and  there  bad  and  held  In  his 

of  which  mortal  wound  the  said  I', 
nd  there  iuRtantly  died.  Held,  that  the 
lent  was  f>ood.— Kahlenbeclc  t.  State.  21 

460,  119  Ind.  11& 

(Sap.  1903) 

ima'  Rev.  St.  1901,  |  1800,  requires  that 
[ctment  rontain  a  stiitement  of  the  ffl^'ti 
utiOR  tlie  offense  in  plain  and  ronrise 
te.  without  unnecessary  repetition.  An 
lent  for  murder  charsed  that  defendants, 
ay  named,  and  at  the  "county  and  state 
id,"  feloniously  and  with  premwlitated 
killed  and  munlered  one  G.  by  shootinft 
;th  a  deadly  weapon  called  a  "revolver." 
f  which  mortal  wounding  G.  instantly 
ITrltJ.  that  the  indictment  was  not  oh- 
able  for  failinK  to  describe  the  offense 
uffleient  cortiiiuty.— Preese  v.  State,  C'l 
01.5,  159  Ind.  507. 

ASES  FBou  Other  ^States, 
?:  20  Cent.  Dia.  Horaic.  fi§  im  VM. 
,  also,  21  Cyc.  pp.  83;{-S35,  tiUT ;  note, 
I  L.  R.  A.  208. 

Intent. 

(Sd|>.  1ST6) 

indictment  for  murder  commenced  by 
IB  that  the  defendant  "unlawfully,  fe- 
ly,  and  with  premeditated  malice,  did 
d  murder  one"  A.  B.,  "a  woman  over 
>  of  fourteen  years,  in  an  unlawful  at- 

forcildy,  feloniously  and  against  her 
etc.,  "to  ravish  and  have,"  etc.,  "cHrnal 
dgo  of  her,"  etc.,  "by,"  etc.  "purposely, 
ly.  unlawfully,  feloniously  and  with  pre- 
k'd  malice,  administeriug  and  causing  to 
ninistered  unto"  her  "a  lartte  quantity 
lly  poison."  Held,  that  the  [lurposc  to 
?  woman,  on  the  part  of  the  defendant, 
ciently  alleged. — Bechtelheimer  t.  State, 
.  128. 

(Sap.  1877) 

I  indictment  for  murder  In  the  first  de- 
list aver  that  the  billing  was  intentional, 
er  T.  State,  59  Ind.  105. 

ARES  FROU  OTDER  STATES, 

[  20  Cert.  Dio.  Hemic.  H  lOS,  19G. 
.  also,  21  Cyc.  pp.  849,  850. 

Deliberation  and  premeditation. 

(Snp.  18&]) 

le  words  "malice  aforethought,"  in  the 
tion  of  murder,  do  not  necessarily  imply 


that  the  act  was  committed  with  deliberation 
and  premeditation.— l<^n  t.  State,  5  Ind.  4tM>. 

[b]  (Sap.  isse) 
Ad  indictment  for  murder  which  charges 
that  the  acts  which  finally  resulted  in  the  death 
were  done  feloniously,  and  with  premeditated 
malice,  is  sufficient,  though  it  fails  to  allege  that 
the  killing  was  so  done.— Drake  v.  State,  145 
Ind.  210,  41  N.  E.  799,  44  N.  E.  188. 

Fob  Cases  fbou  Other  States, 

See  20  Cent.  Dig.  Homic  |i  199-202. 


S  131.  Description  of  person  killed  or  as- 
lanlted. 

Idem  sonans,  see  Names,  !  16. 

W   (Sap.  1843) 

An  indictment  concluding  with  an  allega- 
tion that  the  prisoner  did  kill  and  murder, 
omitting  the  name  of  the  deceased  in  Bucb  con- 
clusion, is  insufficient.— Dias  t.  State,  7  Blackf. 
20.  SO  Am.  Dec.  44a 

[b]    (Snp.  1864) 

An  indictment  for  murder  is  good,  though 
it  omits  to  charge  that  deceased  was  "in  the 
peace  of  the  state."— Fahnestoek  v.  State,  23 
Ind.  231. 

rcl    (Sap.  1878) 

An  indictment  for  murder  need  not  allege 
tliat  the  person  killed  wag  a  human  being,— 
Merrick  t.  State,  63  Ind.  327. 

[d]   (Sap.  1806) 

An  affidavit  for  assault  and  battery  with 
intent  to  murder  Is  fatally  defective,  where 
the  name  of  the  assaulted  person  is  not  given 
or  a  sufficient  reason  for  failure  to  give  the 
same  is  not  stated.— Padgett  t.  State,  1G7  Ind. 
179,  78  X.  E.  06.1. 

An  affidavit  alleging  an  assault  and  bat- 
tery  with  intent  to  kill  \V.,  but  not  alleging  the 
person  assauiied,  does  not  state  a  public  of- 
fense, so  that.  tin'Jer  Afts  10().".,  p.  044),  c.  100, 
it  2S.*{.  a  motion  in  arrest  of  judgment  is  prop- 
erly gmnti'd.— Id. 

te]     (Sap.  1910) 

Objection  that  indictment  for  murdering 
"Mary  A.  Porter"  does  not  aver  or  show  she 
was  a  human  being  is  without  merit.— Porter 

V.  State,  91  N.  E.  340. 

For  Cases  fbom  Otiikr  States, 

See  2fi  Cent.  I>io.  Ilomic.  jlfi  2Ki-'2m;  27 

Cent.  Dig.  Ind.  &  Inf.  §ji  272-276. 
See,  also.  21  Cyc.  pp.  8a7-S:i!>,  861. 

§  134.  Act  or  omission  oanslng  death, 
[a]    (Sap.  1885) 

In  an  indictment  for  murder  in  the  first 
degree,  it  is  not  necessary  to  charge  an  assault 
and  battery  on  the  body  of  the  deceased  in 
formal  and  express  temis, — Dennis  v.  State. 
10.1  Ind.  142,  2  N.  E.  349. 
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[b]  {Sup.  1889) 

An  indictment  alleging  that  defendant,  a 
railroad  engineer,  carelessly  and  negligently 
ran  bis  engine  into  a  passenger-car,  thereby 
causing  the  death  of  P.,  a  passenger,  sufficient- 
ly charges  an  oCFense  under  Rev.  St  1881,  | 
1908,  proriding  that  "whoever  unlawfully  kills 
any  human  being  without  malice,  *  *  *  ei- 
ther voluntarily,  upon  sudden  heat,  or  involun- 
tarily, but  in  the  commission  of  some  unlawful 
act,  is  guilty  of  manslaughter."— State  t.  Dor- 
eey,  118  Ind.  167,  20  N.  B.  77T,  10  Am.  St 
Rep.  111. 

[c]  (Sup.  1900) 

It  is  not  necessary  to  charge,  in  formal 
and  express  terms,  an  assault  or  an  assault 
and  battery  in  an  indictment  for  murder. — 
Waggoner  v.  State.  58  N.  E.  190,  155  Ind.  341. 
80  Am.  St  Bep.  237. 

Fob  Cases  fboh  Other  States, 

See  26  Cent.  Dio.  Homic.  H  213.  214. 
See,  also.  21  Cyo.  pp.  839-840. 

1 13S.  Means  or  tnstramemt,  wtmA  mmniwv 
of  nia  tliereof. 

[a]  (Snp.  1851) 

An  indictment  charging  A.  with  murder 
by  administering  poison  need  not  state  the 
particular  poison  administered,  and,  if  it  do  so 
state.  It  will  not  be  necessary  that  the  proof 
correspond.— Carter  7.  State.  2  Ind.  617. 

[b]  (Sop.  1859) 

Thp  kind  of  gun  and  shot  used  need  not  he 
specified.— Dukes  v.  State,  11  Ind.  557,  71  Am. 
Dec.  370. 

[Cd]  (S«p.l874) 

An  indictment  for  manslaughter,  charging 
that  the  defendant  did,  on,  etc.,  at,  etc.,  un- 
lawfully and  feloniously  ItlU  a  person  named, 
by  then  and  there  unlawfully  and  feloniously 
cutting,  stabbing,  and  mortally  w*oun<]ing  said 
porson  with  a  knife,  etc.,  is  sufficient  So,  also, 
if  it  Is  charged  that  the  instrument  used  was 
unknown  to  the  grand  jurors.— Willey  r.  State, 
40  Ind.  303. 

[el     (Sop.  1876) 

An  iiKlictment  charging  that  A.  killed  and 
murdered  B.,  without  stating  by  what  acts  and 
means,  is  bad.  even  after  conviction.  Hence 
judgment  was  arrested  where  the  indictment 
only  alleged  that  the  accused  did  murder  the 
deceased  by  feloniously,  etc.,  "firing  a  large 
pistol,  loaded,"  etc.,  because  it  did  not  show 
whether  deceased  was  hit  by  the  hall  or  died 
from  fright,  or  by  what  manner  he  came  to  his 
death.— Shepherd  ▼.  State,  54  Ind.  25. 

[fj     (Sup.  1877) 

An  indictment  for  murder  charged  that 
the  defendant  did  "unlawfully,"  etc.,  "kill  and 
murder"  A.  B.,  by  "cutting,  stabbing,  and  mor- 
tally wounding  said"  A.  B.  "with  a  knife  which 
he,"  the  defendant  "then  and  there  had  and 
held  In  his  bands,"  etc.    Held,  on  motion  to 


quash,  that  the  indictment  sufficiently  cbaiged 
the  means  by  which  the  deceased  came  to  hii 
death.— Meiers  y.  State,  56  Ind.  336. 

[Kl  (Sb».U81) 
An  indictment  for  murder  sufficiently  de- 
scribes the  manner  of  tlie  killing  by  statins 
that  it  was  done  by  "striking,  cutting,  bruising, 
and  mortally  wounding  with  a  8tone."~Po«-en 
T.  State,  80  Ind.  77. 

[h]    (8«P.  1S85) 

When  the  inference  from  the  fiicta  chuied 
in  each  connt  of  an  indictment  charging  mar- 
der  by  poisoning  is  that  It  was  arseoie  admin- 
istered to  the  deceased  that  caused  his  death, 
the  precise  amount  administered  Is  immaterial 
— Eppa  V.  State,  102  Ind.  539,  1  N.  E.  491. 

[i]  (Sup.  1883) 
An  indictment  for  murder,  by  killing  one 
with  a  club,  sufficient  in  other  respects,  is  not 
bad  for  failing  to  aver  that  the  accused  held 
the  club  in  bis  bands.- Dennis  v.  State,  103 
Ind.  142,  2  N.  349;  Welch  v.  Sane,  IM 
Ind.  347,  3  N.  B.  SSa 

[Jl  (Snp.  1893) 
Rev.  St  1881,  I  1746.  provides  that  an 
indictment  for  murder  in  the  second  degree 
need  not  state  the  manner  in  which,  or  the 
means  by  which,  the  death  was  caused,  but  a 
charge  that  defendant  did  purposely  and  mali- 
ciously kill  the  deceased  without  premeditation 
is  sufficient.  Section  1731  provides  that  an 
indictment  shall  contain  "a  statement  of  facts 
constituting  the  offense  in  plain  and  concise 
language."  Section  1755,  suhd.  5,  provides 
that  the  offense  charged  must  be  stated  "with 
such  a  degree  of  certainty"  that  the  court  may 
pronounce  judgment,  on  a  conviction,  "acoordiD? 
to  the  right  of  the  case."  Held,  that  a  recital 
in  an  indictment  that  defendant  did  purposely 
and  maliciously,  but  without  premeditation, 
and  in  an  angry  manner,  kill  and  mnrder  one 
L.,  at  the  time  and  place  mentioned,  did  not 
state  facts  sufficient  to  constitute  an  offfn?^ 
and  that  it  was  not  aided  by  an  allegation  that 
defendant  did  "touch,  strike,  cut,  and  wield  a 
knife,"  which  defendant  "in  his  hand  then  and 
there  had  and  held,  at  against  and  ioto  the 
body  oF'  L.,  "from  which  mortal  wound"  L 
did  "thereby  languish  and  die." — littell  T. 
State,  133  Ind.  577,  33  N.  B.  417. 

[k]    (Snp.  1898) 

An  indictment  charging  that  accused  kill- 
ed and  murdered  a  certain  person  by  shootins 
against  him  with  a  gun  loaded  with  powder 
and  leaden  balls  charges  the  deatli  of  such  i»er- 
Gon  by  the  act  of  accused.— Lane  T.  State,  51 
N.  E.  1056,  151  Ind.  511. 

ni  (Snp.  1900) 
An  indictment  which  charged  that  the  de- 
fendant unlawfully,  feloniously,  end  with  pre- 
meditated malice,  administered  a  certain  drug, 
to  wit  hydrate  of  chloral,  to  a  certain  person, 
with  intent  to  kill,  is  not  objectionable  becanse 
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amount  of  the  drug  administered  was  not 
ified,  since  the  charge  that  the  act  was 
unlawfully  and  feloniously  was  enough  to 
'  that  the  poison  was  administered  in  suffi- 
:  quantity  to  accompliab  the  felonious  in- 
— Hosenbarger  t.  State,  66  N.  E.  914,  154 
425. 

I    ISup.  UOO) 

Under  Bunia*  Rev.  St  18M,  |  1977  (Rev. 
1881.  I  1904;  HomefB  Rev.  St.  1807,  | 
),  declariuff  may  person  who  kills  another 
idministeiing  poison  guilty  of  murder,  an 
•tment  charging  murder-  by  administerlDg 
m  Ifl  sufficient  without  a  charge  that  it 
not  knowingly  and  Toluntarlly  received 
■wallowed.— Siple  T.  State,  57  M.  E.  544, 
Ind.  647. 

I    (Sup.  1900) 

An  indictment  charging  defendant  with 
ig  deceased  by  wounding  her  with  a  re- 
■r  loaded  with  powder  and  with  leaden 
wliich  revolver  be  discharged  into  deceas- 
person,  is  sufficiently  certain  as  to  the 
IS  of  killing;  there  l>eing  no  uncertainty  aa 
betber  deceased  was  struck  by  the  ball  or 
revolver.— <areen  t.  State,  57  N.  E.  637, 
[nd.  055.  • 

(Sap.  UOO) 

Where  the  evidence  before  the  grand  Jury 
ts  to  the  commission  of  a  murder  by  the 
Bed  In  two  or  more  modes,  but  leaves  it 
tfnl  in  which,  it  is  proper  to  present  counts 
Dg  the  cause  of  death  in  different  ways  so 
»  meet  the  facts  as  they  may  appear  at  the 
,  and,  if  from  the  evidence  before  them  they 
:D  doubt  as  to  the  cause  of  death,  a  count 
be  framed  alleging  that  the  death  was 
?d  in  some  manner  to  them  unknown. — 
goner  v.  State,  58  N.  E.  190,  155  Ind.  341, 
Lm.  St.  Hep.  237. 

Under  Bums*  Rev.  St.  1894,  |  1824,  cIs.  4. 
:ev.  St.  1881,  i  1755;  Horner's  Rev.  St. 
,  I  1755),  providing  that  an  indictment  is 
:ient  if  the  offense  charged  is  set  forth  in 
I  and  concise  language,  and  with  such  a 
^e  of  certainty  that  the  court  may  pro- 
ce  judinnent.  on  a  conviction,  according  to 
right  of  the  case,  an(J  Burns'  Rev.  St.  1S!>4. 
!5  (Rev.  St.  1881.  S  1755 ;  Horner's  Rev.  St. 
,   I   1755),  declaring  that  no  indictment 

be  deemed  invalid  for  certain  defects  nam- 
)r  "for  any  other  defect  or  imperfection 
h  does  not  tend  to  the  prejudice  of  the  sub- 
Cial  rights  of  the  defendant  on  the  merits," 

indictment  charging  that  "W.  did  feloni- 
r,  purposely,  and  with  premeditated  malice 
ind  marder  one  C.  by  means  and  ways  un- 
rn,  and,  by  reason  of  the  use  of  said  nn- 
ra  means  and  ways,  the  said  C  then  and 
•  died,"  Is  sufficient,  rince  inability  to  state 
means  and  ways  employed  to  commit  the 
ler  does  not  prejudice  any  right  of  the  de- 
ant— Id. 

An  indictment  charging  that  defendant 
kill  and  murder  O.  by  means  and  ways  un- 


known, and  that,  by  reason  of  the, use  of  such 
unknown  means  and  ways,  said  C.  then  and 
there  died,"  sufficiently  charges  that  defendant 
used  said  "unknown  means  and  ways"  to  mur- 
der C— Id. 

[Pl  1905) 

A  charge  that  a  homicide  was  committed 
by  ways  and  means  unknown  to  the  grand  jury 
is  sufficient.- Donahue  v.  State,  74  N.  E.  906, 
165  Ind.  148;  Gipe  v.  Same.  165  Ind.  433,  75 
N.  E.  881,  1  li.  R.  A.  (X.  S.)  419,  112  Am.  St 
Rep.  238. 

Fob  Cases  fbov  Other  States, 

See  20  Cent.  Dio.  Ilomic.  |i  215-223. 
See,  also,  21  Cyc.  pp.  841-840. 

S  138.  Wound  or  other  Injury  oauslns 
death. 

[a]  An  indictment  for  murder  need  not  de- 
scribe the  wound  by  its  length,  breadth,  or 
depth.— (Sup.  1843)  Dias  v.  State,  7  Blackf. 
20,  30  Am.  Dec.  448;  (1857j  Dillon  ▼.  Same, 
9  Ind.  408. 

[b]    (Sup.  184^ 

An  indictment  tor  murder  must  state  the 
part  of  the  body  to  which  ttie  violence  was  ap- 
plied.—Dlaa  V.  State,  7  Blackl  20,  39  Am.  Dec. 
448. 

[cl    (Sop.  1SG9) 
Murder  by  means  of  shooting  being  chained, 
the  wound  need  not  be  described. — Dukes  v. 
State,  11  Ind.  557,  71  Am.  Dec.  370. 

[d]  The  Code  has  abrogated  the  common-law 
requirement  that  an  indictment  for  murder 
should  aver  the  part  of  the  tx>dy  upon  which 
the  mortal  wound  was  inflicted.— (Sup.  1804) 
Cordell  v.  State,  22  Ind.  1;  (1871)  Jones  v. 
Same.  35  Ind.  122. 

[a]     (Sup.  1864) 

An  indictment  for  murder  by  shooting  need 
not  of  absolute  necessity  specify  the  part  of  the 
body  in  which  the  shot  took  effect. — W'helchell 
V.  State,  23  Ind.  89. 

[f]  (Snp.  187<) 
An  indictment  for  murder,  chatting  that 
the  defendant,  by  means  stated,  inflicted  "a 
mortal  injury,  to  wit,  a  fracture  three  inches 
long,  on  the  head  oC  A.,  "of  which  said  mortal 
injury,  or  fracture,  the  said"  A.,  "then  and 
there  died,"  sufficiently  shows  what  caused  the 
death  of  the  deceased. — West  v.  State,  48  Ind. 
483. 

To  describe,  in  an  indictment  for  murder, 
the  length  and  depth  of  the  wound,  is  no  longer 
required.  An  indictment  for  murder,  describing 
the  mortal  wounds  in  the  following  words : 
"Giving  bim,  the  said"  A.,  "in  and  upon  the 
head  of  him,  the  said"  A.,  "divers  and  sundry 
mortal  wounds  and  injuries,  which  are  too 
numerous  to  be  more  particularly  described  by 
said  grand  jury  in  this  indictment,  of  which 
wounds  and  injuries  the  said"  A.  "then  and 
there  died,"  Is  sufficient- Id. 


I  IMsast  is  oompUod  an.  tho  X«7-Hraber  Systoaa.  For  explaaatloH,  aee  ^^^^|^^ 
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Isl    rSap.  U77) 

An  iadictment  for  manslaugbler,  charging 
that  the  defeudaDt.  at.  etc.,  on,  etc.,  did  "im- 
lawfully  and  feloniously  IcIIl"  the  deceased, 
"without  malice,  but  voluntarily,  upon  a  sudden 
heat,"  by  "striking  and  injurinjir"  the  dpceasod 
"on  the  head  with  a  stake,"  which  the  defendant 
then  and  there  bad  and  Iield  in  his  hands,  "of 
which  striking  and  injurins  the"  deceased  "Iin< 
leered,  and  lingerine  did  die,"  is  siiflicicntly  cer- 
tain in  its  description  of  the  injury  resulting 
in  death,  and  chargea  the  comiuissinn  of  vol- 
untary manslaughter.— Bruner  v.  State,  ."jS  Ind. 

[h]    (Sup.  1S93) 
An  indictment  for  murder  is  bad  wliioh 
fails  to  state  that  the  death  of  dcoensod  was 
caused  by  defendant's  arts. — Littell  v.  State. 
Ind.  r.77,  33  N.  E.  417. 


For  Casks  fro.«  Otiif.r  States. 
See  2(;  Cekt.  1>io.  Hemic.  S 
See,  also.  21  Cyc.  p.  MR. 


§  137.  Death  from  Injury,  anil  place  and 
time  thereof. 

[a]  (Snv  im) 
An  indictment  for  murder  which  alleges 
that  accused  did  feloniously,  purposely,  and 
with  premeditated  malice  unlawfully  kill  and 
murder  decedent  is  a  sufficient  indictment  for 
luuitler  under  the  Code,  as  it  showa  the  death 
of  the  assaulted  individual ;  the  word  "murder" 
impurting  death.— Cordell  T.  Stale,  22  Ind.  1. 

Lb]     (Snp.  13T6) 

An  indictment  for  murder  ciiarged  that  the 
defendant  "did  kill  and  murder"  the  deceased,  a 
woman,  hy  administering  to  her  a  ([iiantity  of 
cantharides  with  intent  thereby  to  have  sexual 
connection  with  her.  Held,  that  the  indictment 
stiflicii'ntly  showed  that  the  deceased  died  of  the 
poition  so  administered. — Beobtelheimer  v.  State, 
54  Ind.  128. 

[c]  (Sup.  18T7) 

An  indictment  for  murder  charged  That  the 
defendant  did  "unlawfully,"  etc.,  "kill  ard  mur- 
der*' A,  B.  by  "cutting,  stabbing,  and  mortally 
wounding  said"  A.  B.  "with  a  knife  which  he," 
the  defendant,  "then  and  there  had  and  held 
in  bis  hands."  etc.  Held,  on  motion  to  guaab, 
that  the  indictment  was  Aood,  overmltng  the 
objections  that  it  did  not  charge  that  the  death 
resulted  from  the  Injuries  inflicted,  and  did  not 
describe  the  parts  of  the  body  which  were 
wounded.— Meiers  r.  State,  56  Ind.  336. 

[d]  (Suit,  mz) 

To  allege  that  the  accused  did  "kill  and 
murder  B."  sufficiently  alleges  the  death  of  B. — 
Wood  V.  State,  02  Ind.  269. 

[el    (Sap.  1893) 

An  indictment  for  murder,  which  alleges 
that  defendant  inflicted  a  mortal  wound  on  the 
body  of  deceased,  at  A.  county,  in  the  state  of 
Indiana,  at  a  date  named,  of  whidi  mortal 
wound  be  then  and  there  died,  is  not  open  to 


the  objection  that  it  does  not  allege  in  wliai 
county  deceased  died,  if  such  allegation  is 
material— Davidson  v.  State,  13.";  Ind.  25i,  34 
N.  E.  972. 

Fob  Cases  from  Other  States, 

See  26  Cent.  Dig.  Homlc.  H  SSS-'J^. 
See.  also,  21  Cyc.  pp.  847,  848. 

i  138.  OoniMii— ion  of  or  attempt  to  cow- 
mit  other  offeaae  or  nnlawfal 
act. 

[a]  [Smp.  1836) 

A  cotmt  in  an  indictment  for  homicide, 
charging  the  killing  In  an  attempt  to  commit 
ail  unlawful  act,  without  stating  what  the  act 
was,  is  bad,— Iteod  v.  State,  8  Ind.  200. 

[b]  (Sap.  1874) 

An  indictment  for  Involuntary  manslaugh- 
ter must  show  that  the  defendant  was  in  the 
commission  of  some  unlawful  act,  and  that  tlie 
death  resulted  therefrom.  Alleging  in  such 
case  that  the  death  resulted  from  using  unlsn- 
fully,  willfully,  and  feloniously  an  instrument 
upon  a  pregnant  female,  for  the  purpose  of 
producing  a  miscarriage,  the  use  of  such  instru- 
ment not  being  necessary  to  prc'sen-e  the  life 
of  the  woman  is  insufficient— WlUey  t.  State, 
46  Ind.  .303. 

[c]  (Sop.  1876) 

An  indictment  for  murder  alleged  io  sub- 
stance that  the  accused  "unlawfully,  feloniously, 
and  with  premeditated  malice  did  kill  and  mur- 
der" the  deccHsed,  "a  woman  over  fourteen 
years  of  age,"  by  mingling  a  quantity  of  canthar 
ides  with  wine  and  causing  her  to  driok  it. 
with  intent  thereby  to  have  camel  knowledge 
of  lier  "forcibly,  feloniously,  and  agaio!:t  her 
witl" ;  but  there  was  no  allegation  that  he  at- 
(em|)ted  to  have  sexual  connection  with  her. 
flfld.  that  the  indictment  while  sufficiently 
charging  murder  by  administering  poison,  was 
insufficient  as  an  indictment  for  murder  in  an 
attempt  to  commit  rape.— Bechtelheimer  State, 
54  Ind.  12a 

[d]  (Snp.  1904) 

Burns'  Ann.  St.  1901,  §  1981,  provides  that 
whoever  unlawfully  kills  any  human  being  with- 
out malice,  involuntarily,  but  in  the  commissioD 
of  some  unlawful  act,  is  miilty  of  manslaughter. 
Section  2073  provides  that  It  shall  be  uDlnwful 
for  any  iierson  over  the  age  of  10  years,  with  or 
without  malice,  purposely  to  point  or  aim  any 
pistol  or  other  firearm,  either  empty  or  loaded, 
towards  any  other  person.  Held,  that  an  in- 
dictment charging  involuntary  manslaughter  be- 
muse of  the  killing  of  deceased  by  accused  while 
he  was  violating  section  2073.  by  pnintins  and 
aiming  a  firearm  at  deceased,  was  insuBicient 
for  failing  to  employ  the  word  "purposely."  or 
any  other  word  of  equivalent  import  in  de- 
scribing the  conduct  of  accused. — Raton  v.  Slate, 
70  X.  E.  814,  162  Ind.  554. 

Bums*  Ann.  St  1001,  §  1981.  provides  tbnt 
whoever  wrongfully  kills  any  human  being  witb- 
ont  malice,  involuntarily,  but  is  the  commlmdiHi 
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Qf  some  unlawful  act,  ia  guilty  of  manalauffhter. 
HeU.  that  an  indictment  must  show  that  ac- 
cused was  engaged  in  the  commission  of  stnne 
unlawful  act  from  which  the  homicide  resulted. 
-Id. 

Fob  Cases  fbom  Otbeb  States, 
See  2G  Cent.  Dig.  Homic.  S  231. 
See,  also,  21  Cyc.  p.  840. 

S  139.  Speelfleattmi  of  gvade  or  dosroo 
of  koMlolde. 
(al    iBmm.  UH) 

An  indictment  for  murder  charged  the 
prisoner  with  having  committed  the  act  "fe- 
loniously, willfnlly,  and  of  his  malice  afore- 
thought" field,  that  as,  nnder  the  Revise 
Statutes  of  1S43,  murder  in  the  first  degree 
requires  deliberate  and  premeditated  malice,  end 
as  the  phrase  "malice  aforethought"  does  not 
n(H--pssarily  require  deliberation  and  premedi- 
titUoD,  the  indictment  contained  only  a  charge 
of  murder  in  the  second  degree. — Finn  t.  State, 
3  Ind.  400. 

[b]    (Snp.  USA) 

An  indictment  charging  a  homicide  "with- 
out malice,"  and  not  averring  it  to  be  in  sud- 
den heat  or  in  the  coounission  of  an  unlawful 
act,  is  bad.— Dukes  t.  SUte.  11  Ind.  557,  71 
Am.  Dec.  370. 

[e]    (Sap.  1S76) 
An  indictment  charging  an  Intentional  kill- 
ing hy  administering  poison  charges  murder  in 
the  first  degree,  although  malice  is  not  alleged. 
— Bechtelheimer  v.  State,  54  Ind.  128. 

[d]    (8np.  IS77) 

An  indictment  for  murder  In  the  first  de- 
gree cbarged  that  on,  etc.,  the  defendant  "did 
then  and  there  unlawfully,  feloniously,  purpose- 
ly and  with  premeditated  malice  kill  and  mur- 
der"  one  A.  B.,  "by  then  and  there  feloniously, 
porposely,  and  premeditated  malice,  shooting 
and  mortally  woundins  the  body  and  person  of 
mid"'  A.  B.,  "with  a  gun  loaded  with  gun-pow- 
der and  leaden  balls,  which  he,"  the  defendant, 
"then  and  there  in  his  hands  had  and  held," 
etc.  Heltt.  on  motion  in  arrest,  that  the  indict- 
ment is  sufficient.— Yeatch  y.  State,  56  Ind.  584, 
26  Am.  Rep  44. 

It]     (Sop.  ISH) 

Where  an  indictment  for  manslaughter 
charged  that  defendant  did  unlawfully  and  felo- 
niously kill  deceased  without  malice,  but  volun- 
tarily upon  a  sudden  heat  by  striking  and  in- 
juring deceased  on  the  head  with  a  stake  which 
defendant  then  and  there  held  in  his  hands,  of 
which  striking  and  injuriug  deceased  lingered 
aad  lingering  did  die,  was  sufficient  to  sustain 
a  conviction  of  involuntary  manslaughter.— 
Bnmer  v.  State.  58  Ind.  150. 

iq   (Sap.  1884) 
An  indictment  for  manalau^ter,  simply 
duuging  that  defendant  did,  at  a  certain  time 
and  place,  "unlawfully  kill  A.  B.,"  ia  bad  for 
oocertainty  in  not  charging  either  voluntary  or 


Involuntary  manslaughter.— State  v.  Lay,  03 
Ind.  341. 

[g]  (Sop. 

Under  the  statutes  there  is  a  plain  diKtinc- 
tioQ  between  voluntary  and  involuntary  man- 
slaughter; and  au  indictment  chaining  that  the 
defendant  did  "unlawfully,  feloniously,  and  will- 
fully, touch,  beat,  bruise,  and  strike  down  upon 
a  brick  pavement,  in  a  violent  manner,  and  with 
great  force.  C.  H..  from  which  strikiug  down 
and  the  falling  upon  the  pavement  he,  the  said 
C.  H.,  then  and  there  and  thereby  received  a 
mortal  wouud  on  his  head,"  charges  involunta- 
ry, and  not  voluntary,  manslaughter.— Brown 
V.  State,  UO  Ind.  48(1,  11  N.  E.  447. 

[b]   (Sap.  1898) 

An  indictment  that  accused  "did  then  and 
there  unlawfully,  feloniously,  purposely,  and 
with  premeditated  malice  unlawfully  kill  and 
murder  Q.,  by  then  and  there  feloniously,  pur- 
posely, and  with  premeditated  malice,  shooting 
at  and  against  the  said  O.,"  charges  murder  in 
the  first  degree  with  sufficient  certainty  to  en- 
able the  courts  on  conviction,  to  pronounce 
judgment,  and  without  unnecessary  repetition, 
within  Bums'  Rev.  St  1804,  |  1824,  da.  4,  5 
(Homer's  Rev.  St.  1807,  $  1755).— Lane  v. 
State,  Rl  X.  E.  1050,  151  Ind.  511. 

[1]    (Sap.  1910) 
An  indictment  charging  that  Hocused  pur- 
posely, feloniously,  and  with  premeditated  mal- 
ice killed  a  person  named  charges  murder  in 
the  first  degree.— Stout  v.  State.  02  N.  E.  161. 

An  indictment  charging  the  commission  of 
murder  by  accused  while  engaged  In  perpetrat- 
ing a  burglary  charges  murder  in  the  first  de- 
gree.—Id. 

Fob  Cases  from  Other  States, 

See  2(1  Cent.  Dig.  Hemic.  SI  232-235. 
See,  also.  21  Cyc.  pp.  854-S5S. 

S  141.  Aaaavlt  with  intent  to  kUL 

Description  of  person  assaulted,  see  ante,  |  131. 

M    (Sup.  im) 

A  chaise  of  an  assault  and  battery  with 
intent  to  kill  is  a  nullity  so  far  as  the  intent 
is  concerned.  To  be  of  any  validity,  the  intent 
must  be  charged  to  be  "to  murder."— Sweetser 
V.  State,  4  Blackf.  528. 

[b]  (Sap.  1866) 

Where  an  indictment  for  assault  and  bat- 
tery with  intent  to  commit  murder  did  not 
charge  that  the  offense  was  committt^tl  willfully, 
feloniously,  and  of  malice  aforethouRht,  it  wos 
properly  quashed. — State  v.  Wilson,  7  Ind.  516. 

[c]  (Siip.  1880) 

An  indictment  charged  that  F.  and  12 
other  persons  (naming  them)  at  a  certain  time 
and  place  made  an  assaidt  on  M.,  "and  then 
and  there  with  pistols,  guns,  rocte,  and  clubs, 
which  they,  the  said  F.,  etc.,  in  their  hands  then 
and  there  bad  and  held,"  did  willfully  strike, 
beat,  and  braise  said  M..  with  Intent  to  kill. 
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HtU,  mat  the  iodlctment  safficiently  charged 
the  use  of  all  the  weapoDB  to  each  d^ndant — 
State  V.  Farley,  14  lud.  23. 

An  IndictmeDt  charged  that  F.  and  12  oth- 
er persona  (naming  them)  at  a  certain  time  and 
place  made  an  assanlt  on  M.,  "and  then  and 
there  with  pistols,  gons,  rocks,  and  dabs,  which 
they,  the  said  F.,  etc.,  in  their  hands  then  and 
there  had  and  held."  did  willfully  strike,  beat, 
and  bnuse  said  M.,  with  intent  to  kill.  Hetd, 
that  a  battery  was  aufficiently  cbarged^Id. 

Iccl  (S«».  1S61) 

Under  an  indictment  for  asaanit  with  in* 
tent  to  kill,  charging  the  shooting  of  a  pistol, 
the  manner  in  which  the  pistol  was  loaded  and 
the  possibility  of  death  being  produced  by  Its 
discbarge,  consideiing  the  materiala  of  the  load- 
ing and  the  distance  of  the  firing,  would  seem 
to  be  matters  of  evidence  arising  on  the  trial, 
and  not  matters  of  avennraat.— Bice  t.  State, 
16  Ind.  298. 

[d]  (Sup.  18KI) 

An  indictment  charged  that  the  defendant 
did  "unlawfnlly  and  feloniously  •  •  *  touch 
and  strike  one  A<,  with  intent  then  and  there 
unlawfully  and  feloniously  and  with  premedi- 
tated malice  to  kill  and  murder  said  A.,"  etc. 
Beld,  that  the  phrase  "with  intent"  sufficiently 
expressed  the  word  "purposely"  in  the  statutory 
definition  of  murder,  and  that  the  word  "feloni- 
ously" was,  in  its  connection,  identical  with  the 
word  "purposely."— Carder  t.  State,  17  Ind.  307. 

[e]  (9np.  1864) 

An  indictment  charging  that  "the  defend- 
ant did  unlawfully  and  feloniously  make  and 
perpetrate  an  assault  upon  the  body  of  one  B. 
by,  with  the  intention  then  and  there  him,  the 
said  B.,  feloniously,  purposely,  and  of  his  pre- 
meditated malice  to  kill  and  murder,  by  then 
and  there  firing  and  shooting  at  him,  the  said 
B..  a  pistol  loaded  and  charged  with  powder 
and  leaden  balls,"  etc.,  Is  good.— Wall  t.  State, 
23  Ind.  150. 

rn  (Sup- 18«) 
An  indictment  cha^d  that  A.  "on,"  etc., 
"at,"  etc.,  "did  unlawfully  strike,  beat,  bruise 
and  wound  one  B.,  with  a  knife,  with  premed- 
itated malice,  and  with  the  intention  to  kill 
and  murder  him,  the  said  B.  did  then  and  there 
stab,  cut  and  wound  him,  the  said  B.  with  a 
large  knife,  then  and  there  held  in  his  bands," 
etc.,  "with  the  intention  of  committing  a  fel- 
ony." Held,  that  the  charge  of  premeditated 
malice  was  applicable  to  the  battery  only.— 
State  V.  Miller,  27  Ind.  15. 

An  indictment  chained  that  A.  "on,"  etc., 
"at."  etc.,  "did  unlawfully  strike,  beat,  bruise, 
and  wound  one  B.  with  a  knife  with  premeditat- 
ed malice,  and  with  the  intention  to  kill  and 
murder  him,  the  said  B.,  did  then  and  there 
stab,  cut  and  wound  him,  the  said  B.,  with  a 
large  knife,  then  and  there  held  in  his  bands." 
etc,  *'with  the  intention  of  committing  a  fel- 
ony."   Beld,  that  the  indictment  did  not  suffi- 


ciently charge  the  Intent  to  commit  the  parttni- 

lar  felony.— Id. 

An  indictment  charging  that  defendant  did 
then  and  there  "stab,  cut,  and  wound  him,  the 
said  A.,"  etc.,  sufficiently  charges  a  battery. 
-Id. 

Iti  (S«P.  1874) 
An  indictment  for  an  assanlt  and  battery 
with  bit«it  to  murder  Is  sufficient,  if  it  de- 
scribes the  assault  and  battery  in  the  language 
of  the  statute  creating  that  offense,  toA  chai^ 
the  felony  intended  In  the  language  of  the  stat- 
ute defining  the  crime  of  murder.  A  specific 
description  of  the  assault  and  battery  is  not 
necessary.— Williams  v.  State,  47  Ind.  568. 

There  Is  no  rule  that,  to  make  a  good  and 
sufficient  charge  io  an  indictment  for  an  assault 
and  battery  with  intent  to  murder,  the  indiut- 
ment  must  charge  the  defendant  with  doin; 
such  acts  as  are  in  their  nature  and  character 
calculated  to  cause  death.  The  nature  and 
character  of  the  assault  and  battery  become  ma- 
terial, as  a  matter  of  eridence,  to  be  considered 
by  the  jury  in  connection  with  the  other  eri- 
dence,  in  determining  whether  the  intent  charg- 
ed Is  established ;  but,  as  a  matter  of  pleading, 
it  is  sufficient  to  charge  the  assault  and  bat- 
tery generally,  without  a  specific  descriptioa  of 
the  character  of  the  acta.— Id. 

[b]   (Bup.  wm 

Where  defendant  Is  charged  with  an  it- 
aault  and  battery  "witli  intent  to  kill,"  be  is 
charged  merely  with  an  assanlt  and  battery.— 
Harris  t.  State  ex  rel.  Brownlee,  54  Ind.  2. 

[1]  (Snp.  1S7S) 
A  charge  that  defendant  did  make  an  as- 
sault "at  and  against"  the  said  A.,  etc.  with 
intent,  etc.,  sufficiently  charges  the  battery,  by 
virtue  of  the  word  "against"— State  t.  Pratiier, 
54  Ind.  63. 

[J]  (Snp.  1S771 
An  averment.  In  an  Indictment  for  assault 
and  battery  with  intent  to  murder,  i  i 
defendant  wonnded  the  injured  party  by  '  . 
ing"  him  with  a  pistol  loaded  with  gunpowder 
and  leaden  balls,  sufficiently  avers  that  the  in- 
jured party  was  hit  by  the  substance  with  which 
the  pistol  was  loaded.— Jarrell  t.  State,  58  Ind. 
293. 

m    (S«p.  1S77> 

An  indictment  for  assaulting  W.  hj  na- 
lawfully  attempting  to  shoot  him  with  a  gun, 
then  and  there  loaded,  etc.,  which  the  accnsnl 
then  and  there  had  in  his  hands,  witb  bitent 
to  kill  W.,  is  insufficient  for  want  of  shoiring 
that  the  accused  bad  present  ability  to  iaflict 
injury,  which,  under  2  Rev.  St.  1876,  p.  45% 
is  an  essential  element  in  assanlt— State  r. 
Hubbs,  58  Ind.  415. 

[I]    (Sup.  1878) 

An  indictment  against  A.,  (or  an  assanlt 
upon  B.  with  Intent  to  commit  murder,  charged 
that  A.  on,  etc.,  at,  etc.,  "did  feloniously  "t- 
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tempt  to  commit  a  violent  iajniy  upon  tlie 
petson  of  B.,  he,  the  said  having  then  and 
there  a  pieaent  abili^  to  commit  said  injury 
by  then  and  there  felonionaly,  purposely,  and 
vith  premeditated  malice  Bhootii^  at  and 
a^ainat  the  said  B.  with  a  certain  pistol,  com- 
monly called  a  ^revolver,'  then  and  tliere  loaded 
with  gunpowder  and  leaden  balls,  which  the 
said  A.  then  and  there  In  hoUi  his  hands  had 
and  held,  wltii  intent  then  and  there  and  thete- 
by  him,  the  said  B.,  feloniously,  purposely, 
and  with  premeditated  malice  to  kill  and  mai^ 
der.**  Seld,  that  the  indictment  was  sufficient. 
— Agee  T.  State,  64  Ind.  340. 

[m]     (Sup.  1879) 

An  affidavit  and  iDformatioa  for  assault 
irith  intent  to  murder,  whicb  allege  that  tbe 
defendant  ia  in  the  custody  of  tbe  sheriff  and 
no  grand  jury  in  session,  and  which  define 
the  assault  in  sobstantial  accordance  with  the 
language  of  tbe  statute,  are  good,  though  they 
do  not  allege  that  the  assault  was  "unlawfully" 
made,  or  show  tbe  then  present  ability  of  tbe 
defendant  to  commit  said  assault — Shinn  t. 
State.  68  Ind.  423. 

Ad  affidavit  and  information  charging  that 
•a  assault  with  Intent  to  kUl  was  made  *'feion- 
ionsly,'*  sufficiently  allege  that  It  was  made 
"unlawfully."— Id. 

[n]    (Sap.  1881) 

An  indictment  for  assault  and  battery  with 
Intent  to  commit  murder,  which  omits  an  aver- 
ment or  contains  an  insufficient  averment  that 
the  offense  was  committed  with  "malice,"  Is 
sufficient  as  a  charge  of  assault  and  Iwttery 
with  intent  to  commit  voluntary  manslaughter. 
—Pierce  v.  State,  76  Ind.  199. 

An  indictment  for  assault  and  battery 
with  intent  to  commit  murder,  which  omits  an 
averment  or  contains  an  insufficient  averment 
that  the  offense  was  committed  with  "malice." 
is  sufficient  as  a  charge  of  assault  and  battery 
with  intent  to  commit  voluntary  manslaughter. 
-Id. 

An  indictment  for  an  assault  with  intent 
to  kill  is  sufficient  to  sustain  the  verdict  and 
judgment  therefor,  whether  considered  as  charg- 
ing an  attempt  to  commit  murder,  or  only  to 
commit  voluntary  manslaughter,  where  tbe  ver- 
dict finds  defendant  guilty  "as  charged  in  the 
indictment'— Id. 

[0]     {Sup.  1881) 

A  charge  that  defendant  did  make  an  as- 
sanlt  and  ahoot  a  pistol,  loaded,  etc.,  with  In- 
t«it  the  said  B.,  to  kill  and  murder,  suffi- 
denUy  cliarges  an  assault  and  battery,  though 
it  fails  to  charge  an  assault  because  no  aver^ 
ment  of  "present  ability"  la  made.— Hays  v. 
State,  77  Ind.  460. 

[p]      (Sap.  1886) 

An  indictment  charging  that  the  accused 
"did,  in  a  rude,  insolent  and  angry  manner, 
unlawfully  touch,  strike,  shoot  and  wound" 
(stating  the  manner  of  the  shooting)  one  K., 


"with  the  intent  then  and  there  and  thereby, 
him,  the  said  K.,  feloniously,  unlawfully,  pur- 
posely, and  with  premeditated  malice,  to  kill 
and  murder,"  Is  good  on  motion  in  arrest  of 
judgment— Keeling  v.  State,  107  Ind.  663,  8 
N.  E.  659. 

[q]    (Sop.  1S89) 

An  indictment  for  assault  with  intent  to 
murder,  which  alleges  that  defendant  touched 
one  W.  "with  intent  then  and  there  him,  the  said 
W.,  feloniously,  willfully,  purposely,  and  with 
premeditated  malice,  to  kill  and  murder,"  snf- 
Sciently  alleges  an  Intent  to  commit  murder 
in  tbe  first  degree.— State  v.  Jenkins,  120  Ind. 
268,  22  N.  E.  133. 

[rl    (Sap.  U») 

An  indictment  chai^ng  that  defendant  did 
unlawfully  and  feloniously  touch  and  wound 
deceased  by  dischar^ng  into  his  person  the  con- 
tents of  a  pistol  loaded  with  powder  and  hall, 
with  tbe  intent  thereby  him  feloniously,  pur- 
posely, and  with  premeditated  malice  to  kill  and 
murder,  Is  not  bad  for  failure  to  diarge  that 
the  touching  and  wounding  was  done  purposely 
and  maliciously.— Ptake  v.  State,  121  Ind.  4S3, 
23  N.  a  273,  16  Am.  St  Rep.  40a 

ts]  (flap.  1890) 
Under  Rev.  St  1881,  1  1910,  which  de- 
clares that  "whoever,  having  ^e  present  ability 
to  do  so,  unlawfully  attempts  to  commit  a  vio- 
lent injnry  on  the  person  of  another  is  guilty 
of  an  assault"  an  information  which  charges 
that  defendant  "did  unlawfully  and  feloniously 
attempt  to  commit  a  violent  injn^  upon  the 
person  of  *  *  *,  then  and  there  having  this 
present  ability  to  commit  said  injury,  by  then 
and  there,  feloniously,  purposely,  and  with  pre- 
meditated malice,  holding  in  his  two  hands  two 
large  stones,  with  Intent  then  and  thereby  hlra, 
the  said  *  *  *,  feloniously,  purposely,  and 
with  premeditated  malice,  to  kill  and  murder," 
is  sufficient  to  sustain  a  conviction  for  assault 
with  intent  to  kiU.— Freel  v.  State,  126  Ind. 
166,  26  N.  E.  178. 

[t]  (Snp.1891) 
In  a  criminal  action  for  assault  and  bat- 
tery with  intent  to  commit  a  felony,  tbe  infor- 
mation was  as  follows:  "*  *  *  One  A  did 
then  and  there  unlawfully,  felonionsly,  willful- 
ly, and  purposely,  and  with  premeditated  mal- 
ice, in  a  rude,  insolent  and  angry  manner, 
touch  one  B.  with  Intent  then  and  tliereby  her, 
the  said  B.,  feioniouady,  willfully,  purposely, 
and  with  premeditated  malice  to  kill  and  mur- 
der. *  •  *"  Had,  tliat  the  assault  and  bat- 
tery with  intent  to  commit  murder  was  suffi- 
ciently charged.— Vaughan  t.  State,  128  Ind. 
14»  27  N.  E.  124. 

[Ul    (Sap.  1893) 

Since  Rev.  St.  18S1,  |  1746,  provides  that 
an  indictment  for  murder  in  tbe  second  degree 
need  not  set  forth  the  manner  in  which  or 
tbe  means  by  which  death  was  caused,  an 
indictment  for  an  assault  with  intent  to  com- 
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mit  tnnrder  In  the  second  degree  need  not  set 
forth  the  manner  or  means.— Baker  t.  State, 
134  Ind.  657,  34  N.  E.  441. 

[T]    (Sup.  mi) 

An  indictment  alleged  that  defendant  did 
"feloniously,  purposely,  and  with  prumoditated 
malice,  and  in  a  mde,  insolent,  and  an^ry  man- 
ner, touch,  bruise,  lacerate,  and  wound  tbe  body 
and  person  of  [complainant,]  by  then  and  tbere, 
feloniously,  purposely,  and  with  premeditation, 
shouting  off  and  dischargiQg  at  and  against  the 
said  [complainant]  a  certain  shotgun  then  and 
there  loaded  with  gunpowder  and  leaden  shot 
and  slugs,  with  the  intent,  then  and  there  and 
thereby,  him,  the  said  [complainant,]  felonious- 
ly, purposely,  and  with  premeditated  malice,  to 
kill  and  murder."  Held  sufficient  to  charge  as- 
Muult  and  battery  with  latent  to  murder  in  tbe 
first  degree.— Bass  t.  State,  136  Ind.  1G5,  30 
X.  E.  124. 

[w]    (Snp.  1895) 

Where  tbe  actual  commissioQ  of  an  injury 
is  charged,  it  is  not  necessary  to  allege  a  pres- 
ent ability  to  commit  it.— Chandler  t.  State, 
.141  Ind.  100,  39  N.  E.  444. 

In  order  to  constitute  a  good  charge  of  as- 
sault with  intent  to  commit  a  felony,  it  must 
be  alleged  that  defendant  had  the  ability  to 
commit  the  injury  alleged.— Id. 

Rev.  St  1894,  »  1983,  1981  (Rev.  St 
1881,  §fi  1010,  1911),  provide  that  "whoever, 
having  the  present  ability  to  do  bo,  unlawfully 
attempts  to  commit  a  violent  Injnry  on  the 
person  of  another,  ia  guilty  of  assanlt"  and  thai 
"whoever  In  a  rode,  insolent  or  angry  manner 
unlawfully  touches  anoUier  ii  guilty  of  an  as* 
sault  and  battery."  An  information  for  assault 
with  intent  to  murder  redted  that  "S.  C. 
*  *  *  did  then  and  there  commit  a  violent 
injury  upon  the  person  of  B.  D.,  by  then  and 
there  unlawfully,  feloniously,  purposdy,  and 
with  premeditated  malice,  shooting  the  said  B. 
D.  with  a  certain  revolver,  *  *  *  with  intent," 
etc.  BM  that  having  charged  the  actual  com- 
mission of  an  injury,  the  information  was  suf- 
ficient without  alleging  a  present  ability  to 
i-ommit  it,  and  that  the  words,  "unlawfully,  fe- 
loniously, puriHksely,  and  with  premeditated 
iiinli(x>."  sufficiently  import  that  the  injury  was 
done  in  a  "mde,  insolent  or  angry  manner." 
-Id. 

[X]    (Snp.  Ifts-j) 

An  indictment  cbaiged  that  defendants, 
"inaml  uiMuone  K.,did  theuand  there  unlawful- 
ly, feloniously,  pur|>osely,  and  with  premeditated 
malice,  make  an  assault  and  him,  the  said  W. 
K.,  did  then  and  there  at  and  against  the  said 
\V.  K.,  did  feloniously,  purposely,  and  with  pre- 
meditated malice  shoot  a  certain  pistol  and  re- 
volver then  and  there  loaded  with  gunpowder  and 
leaden  balls,  which  they,  the  said"  defendants 
"then  and  tbere  in  both  their  hands  had  and 
held,  with  intent  then  and  there  aod  thereby, 
him,  tbe  said  W.  K.,  feloniously,  purposely,  and 
with  premeditated  malice  to  kill  and  murder,  con- 


trary to  the  form  of  the  atatute,"  etc.  BHi. 
that  the  hidlctment  was  sufficient  to  cfaarie  de- 
fendants with  assault  wiUi  intent  to  mnider,  as 
against  a  motion  In  anest  of  jadgmeut— Ois 
V.  State,  141  Ind.  357,  40  N.  E.  801. 

[y]    (Snp.  1896) 

An  allegation  that  defendant  shot  and 
wounded  C.  is  sufficient  to  charge  the  present 
ability  of  defendant  to  carry  his  intention  into 
effect.— Voght  v.  State,  145  Ind.  12,  43  N.  E. 
1049. 

An  information  chaiging  that  defendsnt 
unlawfully  and  feloniously  committed  a  violiut 
injury  on  tbe  person  of  C,  by  shooting  and 
wounding  him  with  a  pistol  loaded  with  gun- 
powder and  a  leaden  ball,  which  defendant  had 
and  held  in  his  bands,  with  intent,  etc.,  to  kill, 
sufficiently  charges  an  assault  with  iutent  to 
kill.— Id. 

Ul    (App.  1906} 

^\'he^e  an  assaalt  and  battery  Is  veil 
charged  in  an  indictment  for  assault  and  bat- 
tery with  intent  to  commit  murder,  it  is  not 
necessary  to  aver  that  defendant  had  the  pres- 
ent ability  to  commit  the  injury.— <juy  v.  State, 
77  K.  E.  855,  37  Ind.  App.  691. 

Fob  Cases  fboh  Otubb  Siates, 

See  26  Cent.  Dig.  Homic.  IS  237-24% 
See,  also.  21  CjC  pp.  8G0-868. 

§  142.  Issnes,  proof,  and  Tarianee. 

Idem  sonans,  sec  ^'ames,  {  16. 

M    (Snp.  1843) 

A  count  for  murder  by  wounding  most 
state  the  part  of  the  body  to  which  the  violence 
was  applied,  but  the  proof  need  not  correspond 
with  such  statement.— Dlas  t.  State,  7  Bladl 

20,  39  Am.  Dec.  448. 

[b]  (Snp.  1859) 

Evidence  as  to  a  gunshot  wound  is  ad- 
missible as  bearing  upon  tbe  question  whether 
it  was  inflicted  by  shooting,  as  alleged,  althou^li 
tbe  indictment  does  not  describe  tbe  wounds.— 
Dukes  V.  State,  11  Ind.  557,  71  Am.  Dec  3T0. 

[c]  (Sup.  1S77) 

One  charged  in  an  indictment  with  volun- 
tary manslaiixbter  cannot  be  convicted  upon 
proof  that  he  was  guilty  of  involuntary  man- 
slaughter.—Bruner  v.  State,  58  Ind.  159. 

[dj   (Sup.  isvj) 

Where  an  Indictment  for  murder  allege 
death  to  have  been  caused  by  blows  inflicted 
with  several  different  instruments,  proof  that 
death  was  caused  by  a  blow  Inflicted  with  any 
one  of  them  Is  sufficient— Beavers  t.  State,  Si 
Ind.  530. 

[e]     (Sup.  1900) 

Evidence  of  an  assault  and  battery  is  ad- 
missible on  a  trial  for  assault  with  intent  to 
murder,  under  Bums'  Rev.  St  1894,  i  198^ 
prescribing  the  penalty  for  on  assault  or  an  aa- 
aault  and  battery  with  intent  to  commit  t  fel- 
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ony.— Enlov  t.  State,  57  N.  E.  639,  154  Xnd. 
664. 

[f]     (Sup.  mi) 

On  a  trial  for  homicide,  where  there  was 
prima  facie  evidence  of  a  conspiracy  between 
defendnuts  to  deprive  deceased  of  his  property, 
in  furtherance  of  which  the  homicide  waa  com- 
mitted, and  the  indictment  charged  defendants 
with  mtirder,  an  ailef:ation  charging  them  with 
a  conspimcy  is  not  essential  to  admit  evidence 
provinp  the  conspiracy.— Cook  T.  State,  168 
Ind.  430,  82  N.  B.  1047, 

Fob  Cases  fboh  Other  Statrs. 

See  20  Cent.  Dig.  Ilomic.  §S  '^T^>-'2i>\t. 
See,  also,  21  Cyc.  pp.  SG&-S74. 


VH.  EVIDEITCB. 

Gross-pxatnlnation  as  to  collateral  matters,  see 

Witnesses,  S  270. 
Cross-pxaminatloD  of  accused,  see  Witnesses, 

$  277. 

Limitation  of  cross^zamination  to  subjects 
of  direct  ezaminatioo,  see  Withesses,  | 
261). 

QueHtiona  on  croBS-ezamination,  see  Wix- 
NF.SSE8,   1  2S0. 

Redirect  examination  of  witness,  see  Wit- 
nesses, S  286. 

Scope  of  croBs-ezamination,  see  Witnesses, 
f  268. 


(A)  PRESUMPTIONS  AND  BURDEN  OF 
PROOF. 

S  14S.  Intent. 

[a]    <Sdp.  1S56) 

The  intent  to  commit  murder  may  be  in- 
ferred from  defendant's  act  of  shooting  into  a 
crowd,  becanse  every  man  is  supposed  to  intend 
the  necessary  consequences  of  his  own  acts. — 
Walker  v.  State,  8  Ind.  200. 

[b]  If  a  party  does  an  act  with  a  dangerous 
or  deadly  weapon,  which,  from  its  nature  and 
the  way  it  is  done,  may  naturally,  probably,  or 
reasonably  ptodnce  death,  or  jeopardize  life, 
the  taw  attributes  to  sucli  ao  act  an  intent  to 
kill.—fSup.  1860)  Clem  v.  State,  31  Ind,  4S0; 
(ISOO)  ilurphy  v.  Same,  Id.  511;  (1895)  Deilkes 
V.  Same,  141  Ind.  23.  40  N.  E.  130;  0800) 
Voght  V.  Same,  145  Ind.  12.  43  N.  E.  1040. 

[c]  The  use  of  a  deadly  weapon  is  presump- 
tive, but  not  cOQduflive,  evidence  of  an  intent 
to  bili.— (Sup.  1869)  Clem  v.  State,  31  Ind.  480; 
(1870)  Itmdiey  v.  Same,  Id.  402. 


[d]    (Snp.  1869) 
In  the  absence 
prior  threats,  or  a 
mation  of  the  deed 
deadly  weapon),  if 
perpetrated  with  a 
a  manner  as  to  be 
stroy  life,  the  inten 


of  direct  evidence  (sach  as 
preparation  for  the  consum- 
,  and  lying  in  wait  with  a 

the  afssault  and  tuttteiy  is 
deadly  weapon  used  in  such 
reasonably  calculated  to  de- 
t  to  kill  may  be  inferred  as 


a  fact  from  the  act  itself.— Eunkle  r.  State,  32 
Ind.  220. 

[«]     (Sap.  1894) 

On  trial  for  an  assault  with  intent  to 
murder,  the  intent  need  not  be  proved  by  posi- 
tive evidence,  but  may  be  inferred  from  the  de- 
liberate use  of  a  deadly  weapon. — Walker 
State,  yjii  Ind.        aO  N.  E. 

[f]  (Sap.  1895) 

A  man  is  presumed  in  law  to  intend  the 
natural  and  probable  consequences  of  bis  own 
act,  and  hence  it  one  purposely  shoots  another 
with  a  deadly  weapon  at  or  near  a  vital  part, 
and  in  such  manner  tliat  death  will  probably 
ensue,  and  all  the  other  elements  of  the  crime 
concur,  the  jury  would  be  justified  in  believing 
tliat  defendant  intended  to  kill  even  if  death  did 
not  ensue,  and  if  the  defendant  himxelf  claimed 
that  he  did  not  intend  to  kill.— Kewport  r. 
State,  39  N.  E.  026,  140  Ind.  299. 

[g]  (Sop.  1897) 

An  intent  to  kill  may  be  inferred  from  the 
fact  that  defendant  threw  the  prosecutor  from 
a  rapidly  moving  train  in  a  manner  reasonably 
calculated  to  destroy  life. — Anderson  v.  State, 
46  N.  E.  901,  147  Ind.  445. 

(b]  (SBP.U03} 

Where  it  appears  from  the  proof  that  de- 
fendants, without  proTocation,  attacked  the 
prosecuting  witnen  with  a  hatchet,  inflicting  a 
wound  upon  his  head  and  face  which  laid  him 
up  for  several  weeks,  the  Jury  is  authorized  to 
infer  that  the  assault  was  made  with  a  feloni- 
ous intent.- Starr  t.  State,  67  N.  E.  527,  160 

Ind.  mn. 

It]  (Snp.  IdOl) 
Where  an  assault  and  battery  is  commit- 
ted with  a  deadly  weapon,  such  as  a  knife, 
which  is  deliberately  used  in  such  a  manner  as 
to  be  reasonably  calculated  to  destroy  life,  the 
intent  to  kill  may  be  inferred  by  the  jury  from 
the  act  itself.— Larkin  v.  SUte,  71  N.  E.  0r>!>. 
163  Ind.  375. 

[J]  (Sap.  mO) 
I'nder  a  rule  that  one  is  presumed  to  in- 
tend the  natural  and  probable  consequences  of 
his  deliberate  act,  a  homicide  is  prima  facie 
willful  and  premeditated  where  death  results 
from  the  voluntary  use  of  a  deadly  weapon  in 
such  manner  that  it  will  likf^ly  produce  death. — 
Kigsby  V.  State,  91  N.  E.  025. 

Fob  Cases  frou  Otbeb  States, 

See  26  Cent.  Dio.  ITomic.  K  262-2U4 
See,  also,  21  Cyc.  p.  875. 

§  146.  Mallco. 

[a]    (Sop.  im) 

Where  one  person  unlawfully  and  purpose- 
ly kills  another,  malice,  in  the  absence  of  rebut- 
ting evidence,  is  presumed  from  the  act;  but 
where  no  express  malice  is  shown,  and  it  ap- 
pears that  the  act,  though  voluntary,  was  the 
result  of  a  sudden  heat,  or  transport  of  passion. 


Tbla  Dlsest  ii  oompUad  Mi  tlw  Key-Nnalmr  System.  For  exp 
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upon  a  suffirleat  proTocatlon,  It  rebuts  the  pre- 
Bumptlott  of  malice,  vbich  is  an  esBentIa)  in- 
gredient of  the  crime  of  mnrder  in  the  first  or 
second  degree,  and  reduces  the  otFenae  to  man- 
slaughter.—Ez  parte  Moore,  30  Ind.  197. 

n>]  (Snp.  1869) 
Words  only,  however  abusive  and  insulting 
ther  may  he,  cannot  constitute  such  sufficient 
provocation  to  rebut  the  presumption  of  malice 
arising  from  the  act  in  such  a  case,  and  reduce 
the  oGTeuse  from  murder  to  manslaughter.— 
Murphy  t.  State.  81  Ind.  511. 

[C]     (Sup.  1871) 

Where  a  homicide  is  committed  in  the  heat 
of  passion,  caused  by  sufficient  provocation  of 
the  person  slain,  the  law  does  not  necessarily 
imply  malice  from  the  use  of  a  deadly  weapon. 
-Miller  v.  State,  3"  Ind.  432. 

[d]  (Snp.  1875) 

Malice  is  uot  necessarily  implied  from  an 
intent  to  inflict  a  personal  injury.  An  act,  to 
be  malicious,  must  either  be  wicked  or  wrong- 
ful.—Field  V.  State,  50  Ind.  15. 

[e]  (Snp.  1S63) 

One  charged  with  murder  cannot  complain 
of  an  instruction  that  a  homicide  by  an  inten- 
tional use  of  a  deadly  weapon  in  such  manner 
as  to  produce  death  is  presumed  to  have  been 
committed  carelessly  and  maliciously,  unless 
done  in  self-defense  or  sudden  beat  of  passion, 
caused  by  such  provocation  as  by  law  reduces 
the  killing  to  manslaughter.— McDenuott  v. 
State,  89  Ind.  187. 

[f  ]  (Shp.  ISSfCT 
If  an  act  Is  unlawful,  and  Is  of  such  a 
character  as  that  the  known  consequences  of  it 
would  naturally  be  to  produce  great  bodily 
harm  or  to  endanger  the  life  of  the  person,  the 
law  will  infer  malice. — Boyle  v.  State,  105  Ind. 
469,  5  X.  E.  203,  55  Am.  Rep.  21& 

[g]  (S«P.1S99) 

Where  a  homicide  Is  perpetrated  by  the  in- 
tentional use  of  a  deadly  weapon  in  such  man- 
ner as  is  likely  to,  and  does,  produce  death,  the 
law  presumes  such  homicide  was  committed 
purposely  and  maliciously,  unless  it  was  done 
in  self-defense,  or  upon  a  sudden  heat  occasion- 
ed by  such  provocation  as  is  adequate  in  law  to 
reduce  the  killing  to  the  grade  of  manslaughter. 
— Bridgewater  t.  SUte,  55  N.  £.  737,  153  Ind. 
5tj0. 

[to]     (Sap.  1901) 

It  was  not  error  to  charge  that  the  law 
presumed  malice  from  use  of  a  deadly  weapon, 
iHid  cast  on  the  accused  tbe  onus  of  repellinx 
Ruch  presumption,  unless  tbe  evidence  showed 
there  was  no  malice;  and  tbat^  when  malice 
was  shown  and  unrebutted,  a  conviction  must  be 
for  murder— Coolman  T.  State,  72  N.  E.  56S, 
1(J3  Ind.  503. 

Though  malice  is  not  conclusively  presum- 
ed from  the  use  of  a  deadly  weapon,  malice  may 
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be  inferred  from  the  intentional  me  of  a  dead- 
ly weapon  In  ancb  a  manner  aa  to  cause  death. 

-Id. 

For  Cases  fbou  Otheb  States, 

See  20  Cbrt.  Dio.  Homic.  S|  263-S71. 
See,  also,  21  Cyc.  pp.  877-^;   note.  4 
L.  a  A.  <N.  S.)  934. 

S  149.  Cmnse  ot  death. 

[a]    (Sap.  1881) 

The  presumption  of  innocence  does  not 
raise  a  presumption  that  tbe  reagents  employed 
in  the  chemical  tests  used  to  discover  poison 
were  impure.— Dyer  v.  State.  74  Ind.  591. 

Fob  Cases  prou  Other  States, 

See  26  Cent.  Dig.  Homic  |  274. 

(151.  Ezonse  or  Jwstiflomtioa. 

[a]  (SDp.  1882) 

An  instruction  in  a  trial  for  murder  that, 
"if  the  evidence  given  by  defendant  bas  been 
sufficient  to  raise  a  reasonable  doubt  of  the  de- 
fendant's sanity,  then  the  general  question  of 
his  sanity  is  presented,  and  then  if,  on  the 
whole  evidence  on  both  sides,  a  reasonable  doubt 
exists  of  his  sanity,  he  is  entitled  to  the  benefit 
of  that  doubt,"  is  erroneous,  as  defendant  was 
entitled  to  an  acquittal  if  the  doubt  was  created 
solely  by  the  state's  evidence.— McDouga)  t. 
State,  88  Ind.  24. 

[b]  (aBp.u08) 

On  the  issue  of  self-defense,  the  burden  of 
proving  beyond  a  reasonable  doubt  that  defend- 
ant was  at  fault  in  tbe  first  Instance  rests  on 
tbe  prosecution. — Lawson  t.  State,  171  Ind.  431, 
84  N.  B.  874. 

Fob  Cases  fboh  Other  States, 

See  26  Cent.  Dio.  Homio.  276-278. 
See,  also,  21  Cyc.  pp.  SS3,  884. 


(B)  ADMISSIBILITT  IN  GEXERAL. 

Admissions  by  accused,  see  Criminai.  Law,  H 
40G,  407. 

Application  of  rule  as  to  confidential  communi- 
cations between  husband  and  wife,  see  Wit- 
nesses, I  188. 

Best  and  secondary  evidence^  see  Cbhukal 
Law,  {§  400,  402. 

Confessions,  see  Cbiuinal  Law,  H  517-63S. 

Declarations  by  coconspirators  and  codefend- 
ants,  see  Criminal  Law,  S§  422-427. 

Dfclarations  by  decedent,  see  CanuNAl.  Law, 
§415. 

Declarations  of  accused,  b«  Cbiuinai.  Law, 
§  413. 

Demonstrative  evidence,  see  CanflNAL  Law, 
i  404. 

Documentary  evidence,  see  Cbiuinai.  Law, 

H  429-447. 
Evidence  admissible  by   reason  of  admission 

of  similar  evidence  by  adverse  party,  see 

Criminal  Law,  §  390. 
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Evidence  giveu  at  preUminarr  examination, 
or  at  former  trial,  m  Cbimiitai.  Law,  | 
54T. 

Evidence  In  rebuttal,  see  CbihixjIl  IiA^w, 
684. 

Experimenta,  see  Cbuiinai.  Law,  S  388. 
Harmless  error  in  admission  of  evidence,  see 

poet,   S  338. 
Harmless  error  in  exclnslon  of  evidence,  see 

post,   I  339. 
Hearsay  evidence,  see  Criuinal  Law,  |  421. 
Opinion  evidence,  lee  CUMiirAL  Law,  ||  448- 

491. 

Proof  of  venae,  see  Cbiminal  Law,  S  564. 
Remoteness,  see  Cbiuinai.  Law,  |  384. 
Bes  sestte,  see  CknuNAi.  Law,  H  862-^68. 

1 154.  Ide&tltr  of  deoensed. 

Identity  of  accused,  see  post,  |  170. 

[al  (B«».1877) 

It  is  proper  on  a  murder  trial  to  admit  in 
evidence  a  photoirrapli,  and  evidence  concemioK 
It,  for  the  purpose  of  identifying  the  deceased. 
—Beavers  v.  State,  58  Ind.  S80. 

^[b]     (Sap.  IgTS) 

It  is  not  error,  on  the  trial  of  a  defendant 
indicted  for  murder,  to  admit  evidence  that  a 
body  claimed  to  be  that  of  the  deceased  is  the 
body  of  a  human  being.— Merrick  v.  State,  63 
Ind.  327. 

[c]   (8a*.  1901) 

lYhere  the  body  of  a  murdered  girt  was 
not  found  for  several  weeks,  but  was  then  in 
luch  condition  that  her  father  and  others  stat- 
ed that  tbey  recogaised  her,  they  may  testify 
to  such  recogoitiun,  as  well  as  to  the  peculiar 
marks  and  points  of  resemblance.— Keith  V. 
State,  «1  N.  B.  716,  157  Ind.  376. 

Fob  Cases  vnou  Otheb  States, 

Res  26  Cent.  Dia.  Homic.  I  285. 
See.  also,  21  Cyc.  pp.  887,  888. 

1 155.  IntoMt,  mallee,  deliberation,  mnd 

premeditation. 

Harmless  error,  see  post,  |  338. 

Fob  Cases  fbom  Otheb  States, 

See  26  Cert.  I>iq.  Bomic.  gfi  2S6-3(Ki. 
Sec,  also,  21  Cyc.  pp.  888-900. 

1 1S7.  —  Previous    quarrels    and  ill 
feeliac. 

On  issue  of  self-defense,  see  post,  f  189. 

M    (Sap.  1884) 

On  trial  of  a  husband  for  assault  with  in- 
tent to  murder  his  wife,  conversations  between 
tbem  relative  to  their  domestic  disngreemont? 
ire  admissible  against  him.— Doolittle  v.  State, 
as  Ind.  272. 

[bl  (Sap.iSS4) 
Where  one  is  charged  with  murdering  his 
wife,  evidence  of  quarrels  between  tbem,  even 
four  yeaiB  before,  is  admissible.- Koemer  v. 
State,  98  Ind.  7. 


Fob  Cases  pbou  Other  States, 

See  20  Cent.  Dig.  Homic.  Sf  288-202. 
See,  also,  21  Cyc  pp.  894^-807. 

1 158.  —  Previoiis  tkreats  and  expres- 
siens  of  ill  will  by  aeenaed. 

[a]  (Sap.  18S0) 

On  an  indictment  for  assault  with  Intent 
to  murder,  the  state  may  properly  show  that 
defendant,  shortly  before  making  the  assault, 
said  he  expected  to  Ull  somebody  before  he  left 
town,  as  showing  his  intent.— Bead  v.  State,  2 
Ind.  43& 

[b]  (Sap.  1SS4) 

Threats  against  life  are  admissible  against 
an  accused,  but  their  remoteness  from  the  time 
of  the  homicide  is  a  circumstance  to  be  con- 
sidered in  determining  the  weight  and  effect  to 
be  assigned  to  them.— Goodwin  v.  Stat^  06  Ind. 
550. 

[a]  (App.UH) 
To  authorise  proof  of  threats,  whether 
general  or  special,  on  a  trial  for  murder  it  is 
only  neceasary  ta  show  that  decedent  is  within 
the  scope  of  the  threats  uttered.— Parker  v. 
State,  85  N.  E.  1105.  136  Ind.  284. 

^a.^  (Sap.  1900} 

Where,  on  a  murder  trial,  the  defense  was 
that  a  person  other  than  defendant  bad  done 
the  killing,  testimony  as  to  threats  made  by 
such  person,  though  not  admissible  of  them- 
selves, yet,  in  connection  with  evidence  that 
such  other  person  was  guilty,  was  admissible 
as  showing  his  motive  and  disposition  to  com- 
mit the  crime.— Green  v.  State,  57  N.  E.  637, 
154  Ind.  655. 

[a]    (Sap.  IMB) 

On  a  prosecution  against  one  for  the  mur- 
der of  his  son-in-law,  it  appeared  that  defend- 
ant's wife  and  one  of  his  diildren  lived  with 
deceased  and  his  wife,  defendant's  daughter; 
that  some  of  deceased's  relatives  were  also 
there;  and  that  defendant  sent  some  vt^tables 
and  other  foods  to  deceased's  house  for  defend- 
ant's children.  Bcld,  that  testimony  of  decla- 
rations made  by  defendant,  while  talking  about 
having  furnished  "grub"  for  his  children,  that 
there  were  some  laying  around  eating  it  up; 
that  there  were  some  sons  of  bitches  who  walk- 
ed the  road  that  he  could  hardly  stand;  but 
that  (slapping  his  hand  on  his  pocket)  "he  had 
the  tools  there  to  stop  It  with."— was  admissible, 
as  referring  to  deceased  by  description,  and  to 
show  defendant's  feelings  towards  blm.- Wheel- 
er V.  State,  63  N.  E.  975,  158  Ind.  GS7. 

Fob  Cases  fbom  Otheb  States. 

See  2G  Cent.  Dro.  Homic.  $g  293-296. 
See,  also,  21  Cyc.  pp.  800-892. 

fi  162.  OommiaslOB  of  or  partieipatlom  im 
aet  bj  aeonsed  im  (eaeraL 

[a]     (Sap.  1877) 

In  a  mnrder  trial,  it  is  proper  to  admit 

evidence  concerning  a  supposed  spot  of  blood 
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on  defendnufs  coat,  tosctlier  with  a  test  of 
physkians  with  reference  thereto.— Beavers  v. 
State,  58  Ind.  530, 

Fob  Cases  from  Other  States, 

See  2G  Cent.  Dig.  Homic.  808. 
See,  also,  21  C^c.  pp.  £)00-!K)5. 

$  163.  Character  and  habit*  of  parties. 

HarmletiK  error,  see  post,  f  y^W. 

Oq  issue  of  self-defense,  see  post,  %  1S8. 

[a]  (Sup.  1S42) 

The  defendant,  on  the  trial  of  an  indict- 
ment for  murder,  examined  a  witQess  resp<<<*ting 
his  character,  wlio  referred  in  his  testimony  to 
rumors  that  had  followed  the  defendant  as  to 
his  character  in  a  neiffhtiorhood  wliere  be  had 
formerly  lived.  Iltld,  that  the  counsel  for  the 
Rtate  might  thereupon  cross-examine  the  wit- 
ness respecting  the  defendant's  general  character 
in  his  neigliborhood  as  to  his  former  conduct. — 
Beauchamp  t.  i^tate,  6  Blackf.  209. 

[b]  (Sap.lSt»i> 

It  is  not  inipntper  to  show  d.-fotHliinl's 
huRiness  at  the  time  of  iho  killiii;;. — Fahnestuc-k 
V.  State,  23  Ind.  231. 

It  is  not  error  for  tlie  court,  in  a  trial  for 
murder,  to  refuse  to  allow  ttic  ilefemlant's  coun- 
sel to  ask  a  witness  the  question  whrther  he 
knows  the  general  character  of  the  dei-eased 
when  he  was  intoxicated  from  the  report  of  his 
neiglibors. — Id. 

tcl  rSnp.  1877) 
On  trial  of  an  indictment  for  assault  and 
battery  with  intent  to  murder,  it  is  not  compe- 
tent to  show  the  general  character  of  the  as- 
saulted party  for  violence,  etc.,  by  evidence  of 
speciRc  acts  of  violem-e  committed  hy  him  upon 
persons  to  wliom  he  had  ill  will. — Pratt  v. 
State.       Ind.  179. 

[d]  (Sap.  1S81) 

In  a  prosecution  for  homicide,  it  was  prop- 
er to  refuse  to  permit  a  witness  to  answer  the 
question:  "IE  the  defendant  was  different  from 
other  people  in  his  mauner  of  living  or  acting 
or  spf^aking  or  eating,  state  in  what  respect."— 
(foodwin  V.  State,  90  Ind.  5r>0. 

[e]  (Sop.  1885) 

On  trial  for  murder,  though  evidence  of  the 
previous  good  clmracter  for  peace  and  quietness 
of  the  defendant  is  admissible,  evidence  of  his 
previous  moral  character  is  not. — Walker  v. 
State,  102  Ind.  .'502,  1  N.  E.  8."^. 

It  is  not  necessarily  error  to  admit  evidence 
of  the  occupation,  place  of  residence,  family 
relations,  and  general  surroundings  of  tlie  de- 
ceased  in  a  trial  for  murder.  These  facts  may 
be  material  and  may  shed  light  on  the  question 
of  motive. — Id, 

If]  Evidence  of  the  character  of  a  defendant 
on  trial  for  murder  must  be  confined  to  testimo- 
ny of  his  character  for  peace  and  quietude.— 
(Rup.  18S0)  Kahlenbeck  v.  State,  110  Ind.  118. 


21  N.  E.  4C0;  (1892)  HaU  t.  Same,  132  Ind. 
317.  31  N.  E.  53G ;  (1893)  Carr  t.  Same,  m 
Ind.  1,  34  N.  E.  533,  41  Am.  St  Bcp.  408,  3» 
L.  R.  A.  863. 

[g]    (Bnp.  1890) 
Whether  accused  is  a  brave  man  or  a  coward 
is  immaterial  on  a  trial  for  mnrder— Keyes  v. 
State,  122  Ind.  527.  23  N.  R  1097. 

[li]    (Snp.  18»0) 

Where  the  theory  of  the  defense  is  that 
the  cause  of  the  homicide  was  deceast'd's  at- 
tempt to  outrage  defendant's  wife,  and  thai  if 
the  prosecution  is  that  it  was  deceased's  at- 
tempt to  prevent  defendant  from  beating  hi*: 
wife,  it  ie  reversible  error  to  allow  a  witness, 
who  has  testified  to  defendant's  general  bad 
moral  character,  to  state  that  he  has  heard  of 
defendant  heiiting  his  wife.— Drew  v.  State,  124 
Ind.  9,  23  N.  K.  3098. 

[1]  (Snp.  1905) 
Where  defendant  in  homicide  was  the  ag- 
gressor in  the  conflict  which  resulted  in  tiie 
death  of  dec-eased,  deceased's  character  was  not 
in  issue,  and  evidence  of  his  jgeneral  reputation 
as  a  dangerous  and  violent  man  was  inadmis- 
sible.—Osbum  T.  State,  73  N.  E.  601,  164  Ind. 
2G2. 

[]]  (Sop.  1910) 
On  prosecution  for  homicide,  testimony  hy 
the  officer  who  had  defendant  in  his  custody 
that  defendant,  in  speaking  of  witnesses  againfit 
him,  said,  "We  have  showed  up  some  of  them, 
and  before  we  get  through  we  will  show  up 
some  more  of  them,  and  when  I  get  out  of  thin 
I  will  get  even  with  some — for  making  me  wear 
tliese  handcuffs,"  was  wrongfully  admitted,  not 
being  comiH-tent  as  going  to  show  that  di'f>-nd- 
ant  was  a  man  of  violence  and  was  vindictive. 
-.Miller  t.  State.  91  N.  E.  930. 

For  Cases  from  Otiier  Statks, 

See  26  Cent.  Dio.  Homic.  S5  310-317;  14 

Cent.  Dio.  Crim.  Law.  §S  S41-.m 
See,  also,  21  Cyc.  pp.  OaVOlO;   notes.  20 

t,.  R.  A.  im.  2  L.  R.  A.  (N.  S.)  102.  3  U 

R.  A.  (N.  S.)  352 ;  note,  124  Am.  St.  Itep. 

1018. 


§  164.  FhTsieal  oondltlon  of  pmrtlea. 
[a]  (Sap.  1S93} 
In  a  murder  case  it  appeared  that  de- 
ceased was  defendant's  nnele.  Defendant,  an 
unmarried  man,  resided  with  him  n  while,  dur- 
iae  which  time  deceased  deeded  him*  80  acres 
of  land,  the  deed  providing  that  he  shonid 
maintain  the  uncle  durinx  bin  life.  Afterwards, 
owing  to  disagreement,  defendant  went  iboat 
three  miles  distant  to  live,  and  an  action  wa< 
soon  commenced  to  set  aside  such  deed.  Not 
lone  thereafter  deceased  was  found  in  hi' 
stable,  with  his  ribs  broken,  having  been  suf- 
focated. The  theory  of  the  state  was  that 
defendant  murdered  deceased  at  the  house,  and 
carried  the  body  to  the  stable,  to  create  the 
impression  that  he  was  killed  by  the  horses. 
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Seid,  that  evidence  that  deceased  was  old  and 
feeble,  and  that  defendant  was  youDg  and 
stoat,  was  properly  admitted.  —  DaTtdeon  t. 
State,  135  Ind.  254,  34  N.  E.  972. 

Fom  Gaskb  FBOic  Otoeb  States, 
See  26  Cent.  Dig.  Ilomic.  |  31S. 
See.  also.  21  Cyc.  p.  911. 

1 165.  Personal  relations  of  parties. 

[a]     (Sup.  1S77) 

On  trial  of  a  husband  for  the  murder  o£ 
his  wife,  parol  evidence  of  the  pendency  of  an 
action  by  the  wife  against  the  husband  for  a 
divorce  is  admissible  lo  show  the  state  of  feel- 
ing existing  between  the  parties.— Binns  v. 
SUte,  57  Ind.  46,  26  Am.  Rep.  48. 

[bl    <S«p.  1S93) 

Upon  trial  of  a  man  chained  with  the  mur- 
der of  his  wife  it  is  proper  to  show  what  re- 
lations existed  between  them,  and  how  he  treat- 
ed her,  and  also  his  conduct  while  in  jail,  and 
how  regolarly  he  took  hia  meals  while  there. — 
Siberry  v.  State,  133  Ind.  677,  33  N.  E.  681. 

[c]  (S»p.  1893) 

On  a  prosecution  for  murder,  where  one  of 
the  qnestions  was  the  relations  of  defendant  to 
deceased,  his  wife,  his  relations  to  their  child 
were  not  admissible  in  evidence. — I'ettit  v. 
State.  34  N.  E.  1118,  135  Ind.  393. 

[d]  (Sap.  189.1) 

On  a  prosecution  of  a  man  for  the  mur- 
der of  his  wife,  it  is  proper  to  show  the  char- 
acter of  the  relations  existing  between  them.— 
Stberry  v.  State,  149  Ind.  684,  39  N.  E.  936.  47 
N.  E.  458. 

Fob  Cases  fbom  Otoeb  PItates, 
See  2C  Cent.  Dig.  Iloraic.  S  319. 
See,  also,  21  Cyc.  pp.  912,  913. 

1166.  Motive. 

[a]  (Sap.  1ST4> 
On  a  trial  of  an  indictment  for  murder, 
it  is  error  to  admit  in  evidence  nj^ainst  the  de- 
fendant a  transcript  of  the  pleadings  and  papers 
in  an  action  of  divorce  by  the  deceased  against 
defendant  pending  in  court  and  undetermined 
tt  the  time  of  the  alleged  murder.— Binns  v. 
State.  46  lad.  311. 

tb]  (Sup.  1ST7) 
The  record  of  a  divorce  suit  by  a  wife 
BBainst  her  husband,  including  an  order  for 
the  payment  of  alimony  by  defendant,  for  a  re- 
ceiver of  his  property,  etc.,  is  not  competent,  on 
a  trial  of  the  husband  for  murder  of  his  wife, 
u  tending  to  show  motive.— Binns  t.  State,  oT 
iDd.  46.  26  Am.  Rep.  48. 

[e]  (Snp.l8U) 

On  a  trial  for  an  assault  by  a  hnsband 
with  intent  to  murder  his  wife,  eviduice  that 
he  married  her  under  a  falRe  name,  which  fact 
became  the  canse  of  domestic  troubles  is  ad- 
misBible  against  him.— Doolittle  t.  State.  93  Ind. 
272. 


[d]  (Sap.  1S39) 

Od  prosecution  for  murder,  It  was  compe- 
tent, in  order  to  show  motive,  to  prove  that  de- 
fendant lived  with  deceased  and  his  wife,  hav- 
ing been  taken  by  them  as  a  member  of  their 
family,  and  that  a  young  woman  whom  defend- 
ant wished  to  marry  had  said  that  she  would 
not  marry  him  while  deceased  and  bis  wife 
lived,  and  that  a  short  time  after  deceased  was^ 
found  dead  some  onknown  person  committed 
an  assault  with  intent  to  kill  his  wife.— Benson 
V.  State,  21  N.  E.  1109,  119  Ind.  48S. 

[e]  (Sop.  1891) 

On  the  trial  of  a  man  as  accessory  before 
the  fact  of  the  murder  of  his  child,  it  Is  com- 
petent for  the  state  to  show  by  the  mother  that 
she  was  pregnant  as  the  result  of  an  illicit  in- 
tercourse with  defendant,  since  such  fact  tends 
to  render  probable  her  statement  that  he  ad- 
vised and  encourafied  her  to  murder  the  child.— 
Sage  V.  State,  127  Ind.  15,  26  N.  E.  667. 

Et]    (Sap.  1893) 
Evidence  as  to  the  property  deceased  own- 
ed, and  its  value,  was  admissible  on  the  ques- 
tion of  motive.— Davidson  t.  State,  13o  Ind. 
2.14.  34  N.  E.  072. 

It  was  also  proper  to  admit  in  evhlenoo 
a  dped  from  deceased  to  defendant,  in  consid- 
eration of  which  the  latter  agreed  to  support 
the  former  during  his  life.— Id. 


[g]  (Sup. 

On  the  prosecution  of  a  husband  on  a 
charge  of  having  killed  his  wife  as  the  result 
of  a  loss  of  affection  for  her,  and  infatuation 
for  another  womani  an  affectionate  letter  writ- 
ten by  the  wife  to  the  hnsband  is  admissible  to 
disprove  the  existence  of  such  a  motive  for 
committing  the  crime.— Pettit  T.  State,  135  Ind. 
393,  34  N.  E.  lUS. 

[h]  (Sup.  1897) 

Admission  of  testimony  of  witness  thst  he 
had  called  another's  attention  to  the  fact  that 
he  had  seen  defendant  go  after  dark  into  the 
yard  where  lived  the  young  woman,  improper 
relations  with  irhom  were  attempted  to  be  shown 
as  a  motive  for  defendant's  killing  his  wife 
(evidence  of  no  significance  by  itself,  but  which, 
in  connection  with  all  the  other  circumstances, 
might  be  of  some  Importance  and  relevaucy),  is 
not  error. — Ilinshaw  v.  State,  47  N.  E.  157,  147 
Ind.  334. 

[1]  (Sap,  1901) 
Where,  on  a  prosecution  for  murder  of  a 
woman  in  her  home,  the  motive  having  been 
robbery,  it  appeared  that  one  jointly  indicted 
with  accused,  and  who,  the  testimony  tended 
to  show,  w*as  present  when  the  crime  was  com- 
mitted, had  stated  a  few  days  before  the  crime 
that  he  was  going  to  "pull  off  a  peach";  that 
there  was  an  old  lady  who  was  afraid  of  banks, 
and  had  lots  of  money  in  the  house,  and  lived 
atone;  that  accused  knew  where  the  money 
was,— it  was  proiter  to  admit  testimony  that  it 
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was  generally  known  that  deceased  had  money. 
-Musser  v.  State,  61  N.  B.  1,  157  Ind.  423. 

Hi  (Sap.  190T) 
Od  a  trial  for  homioide  committed  by  ac- 
cused and  others  couspiring  to  kill  decedent,  it 
is  competent  for  tbe  state  to  give  evidence  of 
prior  assaults  by  tbem  on  decedent  wbile  trying 
to  deprive  him  of  his  property,  as  tending  to 
show  the  motive  which  prompted  accused  and 
bis  co-conspirators  to  commit  the  offense. — 
Sanderson  v.  State,  168  Ind.  301,  82  N.  B.  525. 

Ik]    (Sup.  1908) 

On  a  prosecution  for  murder  of  defendant's 
husband,  evidence  of  improper  relations  exist- 
ing between  ber  and  another  at  and  before  tbe 
time  of  tbe  homicide  ate  admissible  to  show  mo- 
tive.—Lawson  T.  State,  171  Ind.  431,  SI  N.  E. 
974. 

[I]  (Sap.  191D) 
Statements  of  defendant  tending  to  show 
Illicit  relations  of  defendant  with  women  during 
his  married  life,  and  so  lack  of  affection  and 
regard  for  bis  wife,  and  disregard  of  his  con- 
jugal relations,  is  competent  to  show  motive,  on 
a  prosecution  for  murder  of  his  wife.— Porter 
V.  State,  91  N.  E.  340. 

Fob  Cases  from  Otiieb  States, 

See  26  Cent.  Dia.  Homic  §g  320-331. 
See.  also,  21  Cyc.  pp.  914-020. 

fi  167.  Threats,  prepantloBS,  and  pnvl- 
«ns  mttompts. 

Admissibility  to  show  intent  or  malice,  see  ante, 
§  158. 

Harmless  error,  see  post,  S  330. 

[a]    (Sap.  1873) 
The  threats  of  the  accused  made  previous 
to  the  homicide  are  admissible  against  him. — 
Cluck  y.  State,  40  Ind.  283. 

Cb]    (Sup.  1883) 

The  fact  that  the  threats  by  accused 
against  the  life  of  dereased  were  made  30  years 
before  the  homicide  affects  their  weight  and 
not  their  admissibility.— Goodwin  v.  State,  90 
Ind.  650. 

[c]  (Sap.  1SS6) 

On  tlie  trial  of  a  prosecution  for  the  mnr- 
der  of  tbe  successful  suitor  of  a  lady  by  one 
who  hns  been  rejected,  evidence  of  the  lady  that 
the  accused  had  threatened  to  kill  any  one  else 
whose  company  she  received,  is  admissible. — 
Brown  r.  State,  105  Ind.  3S5,  6  N.  B.  900. 

[d]  (Sup.  ISM) 

Od  a  trial  for  murder,  where  it  appears 
that  deceased  had  used  the  telephone  in  his 
store  to  call  up  the  police  to  arrest  defendants 
on  a  prior  occasion,  threats  of  a  general  charac- 
ter made  by  one  of  them,  that  be  would  get 
even  with  all  connected  with  bis  arrest,  are 
broad  enough  to  include  deceased,  and  are  ad- 
missible against  defendant.  —  Parker  t.  State, 
136  Ind.  284,  35  N.  E.  1105. 


[e]    (Sap.  IMD 

On  the  trial  of  defendant  for  mnrdering 
a  girl,  it  was  not  error  to  exclade  the  testimony 
of  a  witness  that  be  (witness)  was  to  marry 
her  two  days  after  the  supposed  date  of  tbe 
murder,  and  that  on  that  day  he  was  looking 
for  her  with  threata  to  kill  her  if  did  not 
marry  him;  there  being  no  proof  or  offer  of 
any  overt  act  oa  his  part— Keith  T.  State,  61 
X.  E.  71G.  157  Ind.  376b 

in  (Sa*.  im) 
Where  defendant  overtook  pnMe<mtor  and 
bis  brother  as  they  were  driving  along  a  high- 
way, and  committed  an  unprovoked  assault  on 
them,  evidence  of  defendant's  declaration,  while 
driving  along  the  highway  before  he  orertook 
prosecutor,  that  he  would  kin  the  son  of  a 
bitch,  was  not  incompetent  on  the  ground  that 
no  person  was  designated  as  the  object  of  the 
threat— Starr  v.  State,  67  N.  B.  627,  160  Ind. 
6G1. 

Fob  Oases  fbou  Otheb  States, 

See  26  Cent.  Dio.  Homic  §S  332-340. 
See,  also,  21  Cyc.  pp.  921-924 ;  note.  17  L. 
B.  A.  654 ;  note,  89  Am.  St  Rep.  691. 

$  168.  Ability  and  opportimltr. 

[a]  (Sap.  1878) 
Where  an  indictment  for  murder  chsrgpd 
tbe  killing  to  have  been  caused  by  the  infliction 
of  mortal  wounds,  it  was  not  error  to  admit 
evidence  that  weapons  with  which  such  wonnda 
might  have  been  inflicted  were  carried  by  the 
defendant  on  tbe  alleged  day  of  the  murder.— 
Merrick  v.  State,  63  Ind.  327. 

Fob  Gases  fbou  Othkb  States, 
See  26  Cent.  Diq.  Homic  |  301. 

S  160.  Cironaistsmoea  preoedinc  aot. 

Harmless  error,  see  post,  S  83Sb 

[a]  (Sap.  1871) 

It  is  not  competent,  on  a  trial  for  mnrder, 
to  prove  against  the  accused  declarations  of  the 
deceased  made  previous  to  the  encounter,  and 
not  in  tbe  presence  and  bearing  of  the  accused. 
—Cheek  v.  State,  35  Ind.  482. 

[b]  (Bap.  1ST8) 

On  the  separate  trial  of  defendant  indirt- 
ed  with  several  others  for  the  muider  of  one 
with  whose  family  defendants  were  baviag 
trouble  over  property,  it  appearing  that  long 
before  the  murder,  but  subsequent  to  the  begin- 
ning of  their  enmity  deceased  and  bis  hoiLse 
had  been  severely  injured  by  missiles  exploded 
by  defendant  It  is  proper  to  show  that  after 
such  explosions  deceased  and  bis  family  nerer 
went  out  at  night,  but  kept  the  boose  securely 
locked,  and  slept  upstairs;  such  evidence  tend- 
ing to  show,  their  malice  continuing,  why  de- 
fendants bad  not  sooner  accompl  ished  tbelr 
purpose.— Jones  v.  State,  64  Ind.  473. 
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On  a  tzial  tar  muxder  1^  the  discharge  of 
a  pistol  while  brinf  wzutdbed  from  deceased's 
hands  by  defendant  and  others,  defendant  coald 
not  properly  be  allowed,  for  the  purpose  of 
showing  that  certain  wounds  upon  decetued's 
person,  not  contriboting  to  bis  death,  had  been 
received  prior  to  the  assault,  to  prove  that  de- 
ceased had  been  intoxicated,  violent,  and  quar- 
relsome dnring  the  day  on  which  he  was  hilled. 
—Patterson  t.  State,  66  Ind.  185. 

[d]    (Sav.  18S1) 

In  a  prosecation  for  murder,  testimony  of 
a  third  person  that  he  told  the  prisoner  to  take 
a  brick  and  look  for  the  deceased  held  admis- 
•fble,  if  the  prisoner's  conduct  showed  that  he 
acted  npm  the  soggestfon.— Fisher  t.  State,  77 
Ind.  42. 

M    (Bap.  18SS) 

In  a  prosecution  for  homicide,  evidence 
that  a  witness  had  difficulty  with  the  deceased 
a  short  time  before  the  homicide,  that  he  there- 
upon appealed  to  the  defendant  for  the  loan  of 
his  rerolver  to  use  on  deceased,  that  defendant 
declined  to  loan  his  revolver  to  the  witness, 
was  irrelevant— Walker  t.  State,  1  N.  E.  856, 
102  Ind.  502L 

[f]  (8«».1889) 

The  theory  of  the  prosecution  bein^  that 
defendant  decoyed  deceased  into  the  woods  to 
kill  and  rob  him,  and  certain  merchandise,  such 
as  deceased  was  peddling,  being  found  in  de- 
fendant's trunk  after  bis  arrest,  evidence  that 
defendant  stated,  several  days  before  the  homi- 
cide, that  he  bongbt  similar  articles  of  a  ped- 
dler, is  not  part  of  the  res  gestse,  and  is  inad- 
missible.—Kahlenbeck  T.  State,  119  Ind.  118, 
21  N.  B.  46a 

[g]  (S11P.UII0 

On  a  trial  for  murder  of  defendant's  wife, 
there  was  no  error  in  ezclndlag  a  remark  made 
by  her  tome  weeks  before,  or  that  defendant 
had  ben  advised,  riiortily  before  bis  wife's 
death,  to  pad^  up  and  leave,  or  of  loud,  angry, 
and  profane  language  in  tiie  bouse  the  night 
beforc-Lodwig  t.  State,  170  Ind.  648.  85  N. 
E.34S. 

Fob  Cases  fbov  Otheb  States^ 

See  26  Ceitt.  Dig.  Hemic.  H  341-350. 
See,  also,  21  Gye.  pp.  925-932. 

i  170.  Identity  mad  preseBoe  of  aesnsed. 

M  (B«p.lH6) 
In  a  prosecutioa  of  defendant,  a  colored 
man,  for  shooting  his  wife  with  a  revolver, 
evidence  that  witoen  sold  the  revolver  to  a 
colored  man  at  her  fother^s  store  on  a  certain 
day  just  prior  to  the  killing  was  material, 
thonjiA  she  was  unable  to  identify  defendant 
u  the  porcfaaser.— Smith  v.  State,  74  N.  E. 
983,  165  Ind.  180. 


Fob  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  Homlc  i  SOS ;  14  Cert. 
Dig.  Crim.  Law,  {  768. 

1 171.  NfttoM  of  Mt  ud  atteadut  al«>- 
ewaastRBoes  im  semevmL 

[a]  (Sup.  UM) 

It  Is  not  error  to  permit  the  stote  to 
sh'iw  the  condition  of  things  at  the  house  imme- 
diately aft«  deceased's  body  was  found.— Da- 
vidson V.  State,  135  Ind.  254,  34  N.  E.  972. 

It  is  not  error  to  allow  the  state  to  show 
the  jury  the  position  In  which  the  body  of  de* 
ceased  was  found. — Id. 

[b]  (Swp.  190) 

Where,  on  a  trial  for  murder,  the  state's 
evidence  all  pointed  to  the  conmiission  of  the 
crime  at  a  certain  time  and  place,  when  and 
where  deceased  was  lest  seen  alive,  testimony 
of  a  witness  that  four  weeks  thereafter,  but 
before  the  body  was  discovered,  when  five  miles 
from  there,  he  heard  blows,  and  a  woman's 
voice  begging  some  one  not  to  strike  or  Ull  her, 
is  not  admisatblev— Edth  t.  Stote,  U  N.  B. 
710,  1B7  Ind.  87& 

Fob  Casks  fbou  Otheb  States, 

see  26  CKnt.  Dig.  Homlc.  H  S51-358. 
See,  also,  21  Cyc.  pp.  924.  982-98a 

S  172.  Commission  of  or  attempt  to 
commit  otlier  ^^mw*  or  imlaw- 
f  nl  not. 

[a]    (Sup.  1886) 

Upon  the  trial  of  a  defendant  charged  with 
tbe  murder  of  a  citizen,  not  an  officer,  who  was 
pursuing  him,  testimony  was  adduced  tending 
to  prove  that  the  accused  was  a  member  of  a 
gang  of  pickpockets  who  were  plundering  citi- 
zens assembled  at  a  political  meeting.  Held, 
that  it  was  ctHupetent  to  prove  that  pockets 
were  picked  by  the  gang  of  which  the  accused 
was  a  memt>er,  although  such  evidence  tended 
to  esteblish  a  distinct  crime.— Kennedy  v.  State, 
107  Ind.  144,  6  N.  R  305,  57  Am.  Rep.  99. 

Fob  Cases  fbou  Otiieb  States, 

See  26  Cent.  Dig.  Homic.  fS  372,  373. 
See,  also,  21  Cyc.  pp.  944,  945. 

S  174.  Snbseqnont  Inerlmlaatlny  mr  ez- 
■   enlpatozy  olvonmstanees, 

M     (8wp.  1877) 

It  is  not  error  on  a  murder  trial  to  admit 
testimony  as  to  defendant's  dodging,  trembling, 
and  ramfosion,  when  met  by  the  witness  before 
and  at  the  time  of  bis  arrest ;  nor  as  to  a  wit- 
ness having  seen  a  man  In  the  country  some 
time  before  the  homicide,  who  resembled  tbe 
accused;  and  concerning  a  satehel  and  Ito  con- 
tents found  near  the  spot  where  deceased's  dead 
body  was  found.— Beavers  v.  Stote,  58  Ind. 
530. 
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[b]    (S«p.  UTS) 

J.  was  indicted  with  L.  and  three  others 
for  the  murder  of  H.  L.  pleaded  guilty.  On 
the  separate  trial  of  J.,  held,  that  testimony 
WBB  admissible  as  to  J.'s  conduct  after  the  kill- 
ing Id  relatkm  to  L.'b  arrest  on  a  charge  of 
larceny,  and  J.'s  fumiahing  L.  with  money  to 
leave  the  state;  this  tending  to  show  the  rela> 
tions  between  them.— Jones  t.  State,  61  Ind. 
47a 

Where,  on  a  trial  for  marder,  a  witness 
denies  facts  exculpatory  of  defendant  which  be 
swore  to  on  the  prelimioary  examination,  evi- 
deuce  is  admissible,  as  explaining  such  discrep* 
ancy,  that  threats  were  made  by  defendant  to 
a  third  person,  which  were  intended  to  be  and 
were  communicated  to  the  witness,  with  a  view 
of  influencing  such  testimony. — Id. 

On  the  separate  trial  of  defendant,  indict- 
ed with  others  for  the  murder  of  one  with 
whom  they  were  having  trouble  over  an  estate, 
testimony  is  admissible  that  after  the  killing 
defendant  requested  witness  to  propose  a  set- 
tlement with  deceased's  family,  and  made  vague 
threats  of  ill  consequences  in  case  of  their  non- 
compliance.— Id. 

[C]     (Sop.  1881) 

Where,  in  a  proaecntion  for  murder,  the 
flight  of  the  prisoner  has  been  proved,  it  is 
proper  for  him  to  accouot  for  such  flight  by 
showing  the  manner  of  the  iwrsons  present  to- 
wards him,  and  that  they  followed  and  threat- 
ened him  with  violence.— Batten  v.  State,  80 
Ind.  394. 

On  a  prosecution  for  murder,  it  was  prop- 
er to  permit  tiie  state  to  show  all  that  occurred 
after  the  homicide^  in  respect  to  the  flight  and 
pursuit  of  the  accused,  nntU  the  time  of  bis 
subsequent  arrest.— Id. 

td]    (Sap.  18>7) 

There  being  circumstances  to  show  that  de- 
fendant, charged  with  the  murder  of  his  wife, 
after  committing  the  murder,  went  into  a  wood- 
shed, and  threw  articles  from  the  wiudow 

thereof,  evidence  of  the  finding  thereafter  of 
mammalian  blood  on  the  window  sill  is  admis- 
sible.-IIinshaw  T.  State,  47  N.  B.  157,  147 
Ind.  334. 

[0]     (Snp.  1901} 

On  a  prosecution  for  murder  comQiitted  in 
furtherance  of  robbery,  it  was  proper  to  ad- 
mit evidence  that  one  jointly  indicted  with  de- 
fendant, and  who,  the  evidence  tended  to  show, 
was  present  at  the  commission  of  the  crime, 
had  in  hia  possession,  shortly  after  the  crime, 
money  of  the  same  kind  and  denomination  as 
^own  to  have  been  in  posseasion  of  deceased. 
— Mnsser  t.  State,  61  N.  a  1,  167  Ind.  423. 

m     (B«p.  1904) 

In  a  prosecution  of  a  man  for  the  murder 
of  a  diild,  whose  body  was  found  in  a  cistern 
under  the  kitchen  of  bla  house,  the  exclusion  of 


evidence  that  accused  had  tendered  his  hone 
and  team,  to  be  used  in  seardiing  for  the  child, 
is  proper.— Dunn  t.  State,  70  N.  B.  S21,  162 
Ind.  174. 

Fob  Cases  fsoH  Oxsn  States, 

See  26  Gent.  Diq.  Homi&  fl  358-371;  14 

Cekt.  Dig.  Crim.  Law,  |  778. 
See,  abo,  21  Cyc;  pp.  937-944. 

I  ITS.  Canse  of  deatk. 

Competency  of  contradictory  evidence,  see  Wn* 
HESBES,  {  406. 

[a]  (Sap.  ISgl) 

In  a  prosecution  for  homicide,  the  state 
was  properly  permitted  over  defendant's  objec- 
tion to  ask  a  surgeon  whether  the  wound  re- 
ceived by  the  deceased  was  or  was  not  a  mor- 
tal wonnd.— Batten  v.  SUte,  80  Ind.  391. 

[b]  (8w».inS) 

In  a  prosecution  for  homicide  committed 
by  poisoning,  where  arsenic  was  found  ia  the 
stomach  (rf  deceased,  and  the  question  is  raised 
whether  bismuth  administered  to  him  by  Iub 
attending  physician  during  tbe  illness  cootained 
traces  of  arsenic,  it  is  admissible  for  tha  physi- 
cian to  testify  that  he  administered  the  same 
bismuth  to  otJier  patients  without  ill  effects.— 
Eppa  V.  State,  102  Ind.  S39,  1  N.  E.  491. 

In  a  prosecution  for  homicide  committed 
by  poisoning,  where  arsenic  was  foimd  ia  the 
stomach  of  deceased,  and  the  question  is  raised 
whether  bismuth  administered  to  him  by  his 
attending  physician  during  the  illnees  contained 
traces  of  arsenic,  the  testimony  of  a  chemist 
who  analjrsed  the  bismuth  taken  fnnn  tbe  same 
package  as  that  administered  is  admissible.— Id. 

[c]  (Sup.  1892) 

On  a  trial  for  murder,  defendant's  offer  to 
prove  by  a  witness  that  he  had  drunk  liquor 
with  deceased  out  of  a  bottle  marked  "Poison," 
taken  from  deceased's  bam.  where  deceased 
drank  that  given  him  by  defendant,  and  that 
deceased  said  that  he  marked  it  "Poison"  so 
that  his  hired  men  would  not  drink  it,  and 
that  he  had  other  bottles  at  the  same  place, 
was  properly  rejected,  it  not  appearing  when 
this  occurred,  or  that  he  bad  bottles  there  at 
tbe  time  of  his  death,  or  that  he  had  other 
bottles  there  in  reality  containing  poison,  and 
from  which  he  might  have  drunk  by  mistake.— 
Hall  V.  State,  132  Ind.  317,  81  N.  E.  536. 

[d]  (Snp.  1898) 

An  offer  to  prove  that  deceased  had  taken 
large  quantities  of  chloral  foor  or  five  months 
before  hia  death  is  properly  rejected  where  no 
evidence  was  offered  to  connect  his  death  with 
the  use  of  the  chloral.— Shields  t.  State,  49  N. 
E.  351.  149  Ind.  395. 

Fob  Cases  fbom  Otheb  States. 

See  26  Ceht.  Dia.  Homic.  fi  375-378. 
See.  also.  21  Qyc.  pp.  946-948. 
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im.  moua. 

EMdenoe  ofl«nd  I17  da<eiiluit  ot  iBotated 
facts  rdatlTe  to  deeeMwd'i  Anu^ml  conditioD 
■Dd  doDwttie  tnmblM,  and  whtdi  would  not 
show  uqr  suicidal  tendmcr.  was  pioptrly  ex* 
duded^HaU  v.  State,  182  Ind.  817,  81  N.  E. 
5S6. 

Fos  GAsn  noH  Othxb  States, 
8b  ao  OBn.  DiQ.  Homlc  |  SOOl 

1 178.  T»Tt«iUntl»«  vtfceM. 

M    (tap.  1878) 

Where  one  of  leTeral  Indicted  tor  murder 
has  pleaded  guilty,  another  of  defendants,  od 
hta  lepaiate  trial,  cannot  show  that  another 
person  not  Indicted  has  aAnitted  that  he  pro- 
cured the  killlDf  of  deceased,  where  there  is 
no  e^denee  «t  any  act  Im^eatlng  sneh  person 
In  the  murder.— Jones  T.  State,  M  Ind.  473. 

Cb]  (8«».1S83> 

Defendaot  otFered  evidence  that  booq 
after  the  body  was  discovered,  a  tramp,  who 
had  been  stoppins;  about  three  weeks  ia  the 
neighborhood,  appeared  at  deceased's  premises, 
demanded  that  the  body  be  taken  to  the  house, 
and  attempted  to  exercise  Boperririon  over  iti 
that  he  said  that  it  shoald  not  remain  In  the 
bam  longer,  and  that  the  coroner's  jury  would 
not  know  anything  about  it  anyway;  that  on 
account  of  his  conduct  he  was  threatened  with 
arreat:  that  be  had  been  accused  of  robbery, 
and  the  officers  were  looking  for  him;  and  that 
OQ  the  night  of  the  murder  he  waa  not  at  the 
house  where  he  usually  stayed.  Btid,  that 
each  ertdence  was  properly  excluded.— Darid* 
eon  T.  State,  135  Ind.  254,  34  N.  G.  972. 

Fob  Gases  pbom  Otheb  States, 

Sbb  26  Obrt.  Dig.  Homlc.  ||  307-309. 

1179.  lasmsltj. 

Harmless  error,  see  post,  {  338. 

[al    (Sop.  isn) 

On  the  trial  of  one  for  marder  of  bis 
wife,  he  offered  to  prove  that  the  deceased 
had  for  a  long  time  been  having  adulterous  io- 
tercoorse  with  one  B.  and  others,  and  that  be 
<tbe  defendant)  had  for  a  long  time  been  cog- 
nizant of  the  adulterous  conduct  of  his  wife. 
Held,  that  the  offered  evidence,  in  the  absence 
of  evidence  tending  to  show  the  actual  Insan- 
ity of  the  defendant,  was  incompetent  as  tend- 
ing to  show  insanity.— Sawyer  t.  SUte,  35  Ind. 
80. 

Cb]  (8«».19U) 

Where,  in  a  prosecution  for  murder,  the 
defense  la  Insanity,  evidence  that  at  defend- 
ant** former  place  of  residence  he  was  known 
as  *'crazy  John  Wnfcard"  la  inadmissible  to 
■bow  insanity.— Binkard  t.  State,  62  N.  E.  14, 
157  Ind.  534. 

Fos  Cases  fbou  Otheb  States, 
See  26  Cent.  Dio.  Homic.  |  38a 
See.  also,  21  Gyc.  p.  949. 


S  181.  Passlam  khM  vv«vo«*tl«a. 

U]  (Swp.  im) 

Evidence  that  the  person  killed  bad  enter- 
ed into  a  combination  with  a  third  person  to 
induce  the  defendant's  wife  to  elope,  and  that 
the  facts  tending  to  prove  sudi  combination 
had  lately  come  to  the  knowledge  of  the  de- 
fendant is  competent.— Gfaesk  t.  State.  S5  Ind. 
402. 

[b]  (Sup.  1881) 
Evidence  that  deceased,  on  being  remon- 
strated with  by  witness  for  visiting  defend- 
ant's wife,  replied  that  he  should  go  there  as 
much  as  he  pleased,  and  that  he  was  not  afraid 
of  defendant,  or  of  his  shooting,  held  inadmis- 
sible; such  statements  not  having  been  com- 
municated to  the  accused.— Combs  v.  State,  75 
Ind.  21& 

Testimony  of  tiie  wife  of  one  charged  with 
murder  Uiat  deceased  had  coerced  her  Into  an 
act  of  adultery,  and  fltat  she  told  defendant  the 
night  befbre  tiis  homldde  that  all  the  rumors 
and  tepertt  he  had  heard  weve  tme,  is  inad- 
missible in  the  abswca  of  any  proof  that  he 
knew  of  such  act  of  adultery,  or  of  what  snch 
rumors  or  reports  condsted.— Id. 

Fob  Cases  fbou  Otheb  States, 

See  26  Cent.  Dio.  Hemic  ||  383-38S. 
See,  also,  21  Gyc  pp.  90O,  961. 

1 188.  Vwltmtml  t^uwaotev  of  Mt  of  do* 
eeassd,  and  reslstaaos  "hj  «e- 
ensad. 

Ca]   (Sap.  1887) 

Where,  upon  the  trial  of  an  indictment 
for  assault  and  battery  with  Intent  to  murder, 
there  is  no  claim  that  the  act  waa  done  in  self- 
defense,  and  tt  appears  that  it  was  committed 
by  the  use  of  a  deully  weapon  in  repelling  an 
alleged  trespam  of  a  character  not  justifying 
the  use  of  audi  a  weapon,  evidence  ttiat  the 
injured  person  had  some  time  previously  burn- 
ed certain  property  in  which  the  accused  had 
an  Interest,  and  that  It  waa  the  knowledge  of 
this,  which  had  been  communicated  to  him, 
tia.t  caused  him  to  resort  to  snch  means  to  re* 
pel  the  trespass,  is  inadmissible.— Raud^  t. 
State,  110  Ind.  384,  11  N.  E.  450^ 

Fob  Cases  fbou  Otheb  States, 
See  26  Cent.  Dio.  Homic.  1  886. 
See,  also,  21  Gyc  p.  961. 

1188.  8alf-d«f«ww. 

FOE  Cases  fbou  Oibeb  Statbe, 

See  26  Gent.  Dio.  Homic.  SS  300-420. 
See,  also,  21  Cyc.  pp.  954r-071. 

1 187.         la  caneral. 

[«3    (Sap.  1887) 

On  a  trial  for  assault  with  Intent  to  mur- 
der, defendant  waa  pennltted  to  state  that  his 
object  in  shooting  at  the  prosecuting  witness 
was  to  scare  him,  and  that  be  did  not  Intend  to 
kill  him  when  he  shot  at  him.   Held  sufficient- 
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^  188. 

ly  explidt  botb  as  to  tbe  motire  which  induced 
the  shooting,  and  as  to  the  intention  with  which 
it  was  done,  to  show  that  the  same  was  iacon- 
sistent  with  any  theory  of  self-defense.— Rauclt 
V.  State,  11  N.  E.  450,  110  Ind.  BSC 

Fob  Gases  fbou  Otheb  States, 

See  26  Cert.  Dio.  Homic.  ||  390,  390^. 
See,  also,  21  Cyc.  pp.  954,  961,  962,  969, 
971. 

S  188.  —  Gharaoter  and  lutMis  of  per- 
son killed  or  Assanlted* 

Where  the  defenae  is  self-defense,  the  char- 
acter of  the  deceased,  especially  if  known  to  the 
defendant,  is  material,  and  may  be  shown  by 
the  state.— Dukes  v.  State,  11  Ind.  557,  71  Am. 
Dec.  87a 

[b]  (Sap.  1S91) 

In  a  trial  for  assault  with  intent  to  kill, 
where  defendant  claims  self-defeuse,  he  may 
show  assaults  made  by  the  prosecuting  witness 
on  other  persons.— Bowlus  T.  State,  130  Ind. 
227,  28  N.  B.  lUB. 

In  Eebuttal  of  evidence  of  threats  by  the 
person  assaulted,  and  assaults  by  him  on  third 
persons,  the  state  may  show  bis  general  reputa- 
tion  for  peace.— Id. 

[c]  (Sup.  189!) 

On  a  prosecution  for  assault  and  battery 
with  intent  to  kill,  testimony  that  eight  or  nine 
years  prior  to  the  difficulty  the  injured  person 
used  a  knife  on  the  witness,  and  that  knowledge 
of  the  fact  was  brought  to  the  defendant  prior 
to  the  difficulty  for  which  he  was  on  trial,  was 
admissible.— Smith  T.  State,  31  N.  E.  807,  132 
Ind.  145. 

[d]  (Sup.  1892) 

Where  defendant,  on  trial  for  murder, 
testifies  that  deceased  assaulted  him,  and  that 
be  apprehended  great  injury  from  the  assault, 
the  peaceable  character  of  deceased  may  be 
shown  in  rebuttal— Fields  r.  State,  134  Ind. 
46,  32  N.  E.  780. 

[fl]    (Sap.  1899) 

Where  the  defendant  testified  tiiat  he  killed 
deceased  in  self-defense,  while  the  latter  was, 
committing  an  apparently  felonious  assault  on 
him,  the  prosecntfon  may,  without  defendant's 
consent,  and  though  no  evidence  has  been  intro- 
duced against  deceased  to  show  that  bis  reputa- 
tion for  peaceahleness  is  bad,  show  that  deceas- 
ed bad  the  reputation  of  being  a  peaceable  man. 
— Tfarawley  T.  State,  55  N.  E.  93,  153  Ind.  375. 

Fob  Cases  fboh  Otiieb  States, 

See  26  Cent.  Dig.  Homlc.  §§  391-397. 
See,  also,  21  Cyc.  pp.  950-9<j0  ;  notes,  2  L. 
E.  A.  (N.  S.)  102.  3  L.  R.  A.  (N.  S.)  352. 


1 189.           Prerloms    ammla    mmA  HI 

feeling. 

M    (Slip.  1863) 

In  justifying  a  homicide  in  defense  of 
person,  property,  etc,  it  is  competent  for  the 
defendant  to  give  in  evidence  any  facts  tending 
to  show  the  character  of  the  attack  he  resisted, 
the  intention  with  which  it  was  made,  and  that 
he  bad  reasonable  grounds  to  believe  it  was 
necessary  to  do  what  he  did  In  resisting  it* 
and  to  this  end  be  may  show  the  relations  that 
had  existed  between  himself  and  the  deceased 
for  an  indefinite  period  before  the  hilling— 
De  Forest  v.  State,  21  Ind.  23. 

For  Cases  fbom  Otheb  States, 
See  26  Cent.  Dia.  Homic  |  893. 
See,  also,  21  C^c  p.  962. 

E  190.  —  Frevloiu  thremts  by  pcrsam 
killed  or  aaaaultad. 

[a]     (Sui-.  1859) 

On  a  trial  for  murder,  defendant  may  show 
that  deceased  in  a  secret  society  had  threatened 
defendant's  life,  though  it  did  not  appear  wheth- 
er the  defendant  knew  of  the  threats.— Dukes  t. 
State,  11  Ind.  657,  71  Am.  Dec  87a 

P>]    (Snp.  1877) 

In  the  absence  of  any  showing  as  to  the 
time  when  the  alleged  offensive  conduct  of  de- 
ceased occurred,  testimony,  offered  by  one 
charged  with  murder,  as  to  threata,  insulting 
and  abusive  language,  and  disrespectful  treat- 
ment of  defendant  by  deceased,  and  that  the 
latter  had  challenged  defendant  to  fight,  is  prop- 
erly excluded.— OiUooley  t.  State,  58  Ind.  182. 

[0]  (Sap.  1883) 
On  a  trial  for  murder,  evidence  of  thieati 
by  the  deceased  told  to  the  defendant  jnst  be- 
fore the  fatal  encounter,  which  was  b^nn  by 
deceased,  as  also  similar  warnings  by  others 
at  the  same  time,  are  admissible.— Wood  v. 
State,  92  Ind.  269. 

[d]  (Sap.  1886) 

On  a  trial  for  assault  with  Intent  to  mur- 
der, it  having  been  proved  that  the  person  as- 
sailed first  attacked  defendant,  evidence  of  pre- 
vious threata  made  by  Um  is  admissible  to  il- 
lustrate the  character  of  the  attack,  although 
they  were  never  communicated  to  the  accused. 
-Levericb  T.  State,  105  Ind.  277,  4  N.  IL  852. 

[e]  (Snp.  18S7) 

On  the  trial  of  an  indictment  for  murder, 
where  the  accused  pleads  self-defense,  and  there 
is  evidence  tending  to  show  a  standing  fend 
between  the  families  of  the  accused  and  tac 
deceased,  statements  of  the  deceased's  father, 
made  in  the  deceased's  presence,  and  to  which 
he  listened  in  silence,  to  the  effect  that,  if  the 
accused's  family  did  not  look  after  themselves, 
deceased  would  shoot  some  of  them,  are  ad- 
missible as  tending  to  establish  any  mstter  in 
controversy  at  the  trial,  and  not  only  for  the 
purpose  of  impeaching  the  credibility  of  deceas- 
ed's father,  who  had  denied  making  such  state- 
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menu  on  crass-ezammation.— Ma^Qeld  t.  State, 
UO  Ind.  001,  11  N.  B.  618. 

[t]  (Snp.U»t>' 
In  a  trial  for  assault  ^Itii  Intent  to  UH. 
when  defendant  claims  that  he  acted  in  self- 
defense,  he  may  testify  as  to  threats  made  by 
the  pnwecntit^  witness.— Bowloa  T.  Stat^  ISO 
Ind.  227,  28  N.  E.  1115. 

[S]  (Sap.  U9S) 
Teatimony  of  threats  of  Tlolence  by  the  de- 
ceased against  the  accused,  without  proof  of 
overt  acts  to  carry  the  threats  Into  execution,  Is 
iaadmlBsible.— Ellis  t.  State,  K2  N.  B.  82,  152 
Ind.  320. 

Threats  made  by  deceased,  which  wera  not 
communicated  to  defendant  twfore  the  homicide, 
are  inadmissible.— Id. 

[b]  (aap.lWO) 
Where  defendant  claimed  that  at  the.  time 
vl  the  alleged  felonious  assault  he  believed, 
from  appearances,  that  the  prosecuting  witness 
was  advancing  with  a  gun,  until  he  turned, 
when  defendant  saw  it  was  an  umbrella,  and 
stopped  firing,  it  waa  error  to  exclude  evidence 
9i  a  prior  altercation  between  the  parties,  and 
a  threat  by  the  witness  to  take  defendant's 
Uffe— Enlow  T.  State,  67  N.  B.  63&,  IM  Ind. 
0G4. 

[1]  (App.  1V06) 
On  a  prosecution  for  assault  and  battery 
with  intent  to  commit  murder,  where  it  does 
not  appear  that  prosecuting  witness  made  an 
attadc  on  defendant,  or  that  defendant  was  In 
any  imminent  danger  of  great  bodily  harm, 
there  i»  no  reversible  error  In  excluding  evi- 
dence of  threats  against  defendant  by  prosecut' 
iag  witness  not  communicated  to  defendant 
prior  to  the  commission  of  the  offense.— Ouy  t. 
State,  77  N.  E.  855,.  37  Ind.  App.  601. 

tn  (SVP.1MS) 
In  a  prosecution  for  homldde,  teatimony 
of  accused  tiiat  a  certain  person  had  heard  de- 
ecased  make  a  tiireat  respecting  defendant  was 
properly  excldded  vliere  it  was  not  shown  how 
defendant  learned  of  the  incident  he  proposed 
to  relate  or  that  hta  omdaet  at  the  time  of  the 
homldde  was  infloenced  by  such  threaL— Dun* 
can  V.  State.  171  Ind.  444,  86  N.  E.  641. 

Fob  Gases  raou  Othkb  States, 

See  26  Gent.  Dig.  Homic.  H  390-41S. 
See,  also,  21  Gyc.  pp.  notes.  17  U 

B.  A.  654.  3  li.  R.  A.  (N.  S.)  52S,  526; 

Botes,  1  Am.  Dec.  873,  61  Am.  Dec  53; 

not^  80  Am.  St  Bep.  601. 

1 193.  —  PoaaaaaiM  ud  we  «f  weap- 
«as  by  paraom  Ullad  or  m- 
saoltad. 
14    (*«».  1871) 
On  a  trial  for  murder,  evidence  of  the  pos- 
■Odon  of  a  knife  by  the  deceased  a  short  time 
before  the  date  of  the  occurrence  which  result- 
ed in  hia  death  la  proper  for  the  consideration 
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of  the  jury,  and  also  evidence  of  the  .threat* 
made  by  the  deceased,  whether  known  to  the 
defendant  or  not,  and  either  when  exhibiting 
the  knife  or  at  other  times.— Holler  t.  State, 
87  Ind.  57,  10  Am.  Bep.  74. 

ib]  (Sap.U98) 

Where  defendant,  accused  of  murder,  tes- 
tified that  deceased  was  attempting  to  throw 
a  atone  at  him,  evidence  that  deceased  did 
not  have  a  stone  was  proper  rebuttal. — Llllard 
T.  State,  50  N.  E.  883, 161  Ihd.  322. 

Fob  Cases,  raoic  Otbbb  States, 
See  26  Gert.  Dio.  Homlc.  {  ^6L 

1 194.  —  ImmlmaHee  and  appniMBalMa 
of  dMMCer  to  Movaed. 

[a]  (Swp.l88l> 

Where  self-defense  was  ideaded  to  an  In- 
dictment for  murder,  held,  that  the  prisoner 
might  testify  as  to  his  belief  that  his  life  was 
in  danger.— Duncan  t.  State,  84  Ind.  204. 

[b]  (Sop.  1S84) 

On  a  trial  for  murder,  wherein  defendant 
pleaded  in  self-defense  that  when  be  shot  de- 
ceased the  latter  was  striking  at  him  with  a 
knife,  evidence  that  the  night  before  deceased 
told  defendant  of  two  felonions  assaults  which 
he  had  conunitted,  and  that  be  preferred  a  knife 
to  a  pistol,  as  more  eftective,  &eld  adnuasible,  as 
showing  that  defendant  had  ground  for  believing 
that  the  attack  on  him  was  felonloni.~Boyle  T. 
Sute.  97  Ind.  322. 

tcl  (Snp.UM) 
Evidence  of  decedent's  reputation  for  peace- 
ableness,  where  it  Is  shown  that  deceased  and 
defendant  liad  been  neighbors  for  a  Itmg  time, 
is  competent  on  the  question  of  the  honesty  of 
defendant's  belief  that  he  was  in  imminent 
peril.-ThrawIe7  t.  State,  55  N.  B.  95, 153  Ind. 
376. 

Fob  Gases  fbom  Other  States, 

See  26  CEirr.  Dig.  Homic.  H  417-419; 
Se^  also,  21  Cjc  pp.  060-971. 

1 108.  Defenae  of  property* 

[a]  (B«p.l8C8) 

In  Justifying  a  homicide  in  defense  of  per- 
sonal property,  etc.,  the  defendant  may  give  in 
evidence  any  facta  tending  to  show  the  character 
of  the  attack  whldi  he  redsted,  the  intention 
with  which  it  was  made,  and  that  he  had  rea- 
sonable grounds  to  believe  that  it  was  necessary 
to  go  to  tiie  extent  he  did  in  resisting  it. — Dukes 
V.  State,  11  Ind.  557,  71  Am.  Dec.  370. 

Fob  Cases  fboh  0th eb  States, 
See  26  Cent.  Dig.  Homlc  i  423. 
See,  also,  21  Gyc  p.  972. 

(G)  DYING  DBCI4ABATI0NS. 
Beception  In  evidence,  see  post,  |  267. 
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i  SOI.  C*n41tloB  of  V«nom  maklKS  dee- 

Question  for  court  or  for  Jury,  see  poet,  i  218. 

Fob  Casks  fbou  Othxb  Statks. 

See  26  Cent.  Dig.  Homic.  H  42&-438. 
See,  also,  21  Cyc  pp.  970-97a 

S  202.           DancM   amd   iBmiaan**  of 

M    (S«p.  ISAO) 

The  fact  that  deceased,  who  was  wounded 
in  the  mouth,  was  able,  at  the  time  of  making 
dying  declarations,  to  get  up  out  of  bed,  go  to 
the  window,  and  explain  the  situation  by  signs, 
and  go  back  to  bed  without  assistance,  held  not 
a  Talid  objection  to  their  admisaibillty.-^onee 
T.  State,  71  Ind.  66. 

Fob  Cases  from  Otheb  States. 
See  26  Cent.  Diq.  Homic  {  429. 
See,  also,  21  Cyc.  p.  976;  note,  56  U  R. 
A.  881. 

S  203.  —  Sanae  of  impOMdlsv  deatlu 
[■]  (8>».18«) 

-Where  the  statements  of  a  person  are  of- 
fered in  evidence  as  hts  dying  declarations,  the 
proof  must  clearly  show  that  the  declarant  was 
in  fact  at  the  very  point  of  death,  and  that  he 
was  fully  aware  of  that  fact,  not  oa  a  matter 
of  conjecture  or  apprehension,  but  as  an  inevita- 
ble fact.  He  need  not  have  declared  that  ne  ex- 
pected to  die,  but  his  condition  must  have  been 
such  that,  of  necessity,  such  an  impression  must 
have  existed  in  bis  mind.— Mown  t.  State,  31 
Ind.  193. 

Where  deceased  was  wounded  by  two  small 
pistol  balls,  one  in  the  jaw  (not  dangeroni)  and 
the  otber  In  the  abdominal  cavitr,  and  after  be- 
ing wounded  panned  bis  assailant  a  quarter  of 
a  mile,  and  after  retnming  home  said  that  he 
was  In  a  "bad  fix,"  and  sent  for  a  doctor,  say- 
ing that  he  "believed  he  wonld  die."  and  had 
"given  np  all  hopes,**  bnt  the  doctor  was  not 
satisfied  that  the  vonnds  were  fatal,  and  deceas- 
ed repeatedly  sent  for  the  doctor  on  that  day 
and  the  following  one,  on  which  he  died,  the 
declarations  made  on  the  first  day  do  not  snffi- 
clently  appear  to  have  been  made  under  a  sense 
of  impending  death  to  be  admisdble.— Id. 

[b]    (Sup.  18TS) 

To  render  dying  declarations  admissible  In 
evidence,  it  must  be  shown  that  the  declarant 
was  fully  persuaded  that  his  death  was  rapid- 
ly approaching,  and  was  so  near  that  all  mo- 
tives to  falsity  were  superseded  by  the  strong- 
est motives  to  strict  veracity;  and  the  proof 
should  clearly  show  to  the  trial  judge  that  this 
condition  existed.— Watson  v.  State,  63  Ind.  548. 

[ol  (Snp.  1890) 
Where,  whnt  a  statement  was  written  and 
signed,  the  deceased  was  suffering  from  a  gun- 
shot wound,  from  the  effect  of  which  he  died 
Id  a  few  hours,  and  at  the  time  be  made  the 
declarations  it  was  his  solemn  conviction  that 


he  most  die  in  a  very  short  time.  It  Is  admissi- 
ble as  a  dying  decIaratloB,  so  far  as  it  relates 
to  the  res  gests.— Archibald  t.  State,  122  Ind. 
12%  28  N.  B.  758. 

[4]  (MP.1MI) 
Where  it  appears  diat  la  the  attemom  de- 
ceased ctpMsssd  a  belief  tliat  shs  wmld  sot  get 
well,  &Mt  she  gradnallr  pmr  worse  uatfL  tiie 
physician  had  abandraed  hope  of  her  neorerr. 
and  that  at  midnight  vboi  the  deelaratlons 
were  made,  she  was  very  weak  and  unable  to 
speak  more  than  a  few  wuds,  and  that  she  died 
early  the  foUowlng  morning,  the  trial  court  was 
justified  in  holtUng  that  die  dedaratlons  were 
made  under  a  sense  of  Impending  death,  with- 
out a  hope  of  recovery.— <3ipe  t.  Stat^  75  K. 
B.  8S1. 166  Ind.  43S,  IL.  B.  A.  (K.  S.)  419, 112 
Am.  St  Rep.  238. 

The  character  of  tiie  wound  of  one  asssnlt- 
ed,  and  who  receives  Injuries  from  which  he 
dies,  may  of  itself  warrant  the  inference  that 
dying  declarations  made  by  Um  were  under  a 
sense  of  certain  and  qiesdy  deatL— U. 

M  (Svp.UOT) 

In  determining  wbtther  dying  dedaratlons 
were  made  by  the  declarant  under  flie  sense  of 
approaching  death,  the  court  may  take  Into  con- 
sideration the  condition  <tf  the  declarant  and  the 
nature  of  his  injuries.— Williams  v.  State,  16S 
Ind.  87,  79  N.  B.  1079. 

To  make  the  declaration  of  decedent  compe- 
tent arainat  his  assailant,  It  must  appear  that 
decedent,  at  the  time  of  the  utterance,  was  un- 
der a  sense  of  impending  deaOi  without  hope  of 
recovery.— Id. 

Thou^  decedent  did  not  In  terms  state  he 
believed  he  was  at  death's  door,  where  two  or 
three  hours  after  being  shot,  be  told  witness  he 
was  "all  in,"  that  he  was  *'a  goner."  that  de- 
fendant had  made  sieve**  of  his  ^nsides.**  and 
his  facial  ezpresdon  Indicated  great  suffering, 
his  statements  were  admissible  as  dying  dedara- 
tlons.—Id. 

Fob  Cases  tbou  Otheb  States, 

See  26  Cent.  Die.  Homic  ff  43(M37. 
See,  also,  21  Cyc.  p.  976 ;  note,  56  L.  B.  A. 
S82l 

1204.  —  Tim     ImtvrralnK  bafm 

deatlu 
M    (San.  18S0) 
Dying  declarations  held  admissible,  altbongb 
deceased  lingered  for  11  days  after  be  made 
them<— Jones  t.  State,  71  Ind.  66. 

Fob  Gases  fbou  Otheb  States, 

See  26  Cent.  Dig.  Homic.  {  43& 
See,  also,  21  Cyc.  p.  97S ;  notes,  56  L  B. 
A.  421,  1  L.  R.  A.  (N.  8.)  419. 

S  205.  Olrewnstanoes  attendant  em  malkm 
inc  of  deelaratlOB. 
ta]  (Sttn.im) 
A  dying  dedaratlon  Is  admlsdUe  in  evi- 
dence In  a  murder  case,  althou^  not  made  in 
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Uie  presence  of  defendant— Sheiik«nbeig«i  t. 

State.  57  N.  B.  619,  IM  Ind.  63a 

[b]  (Sup.  1900) 
Wbere  a  dying  declaration  was  admitted  in 
evidence,  the  dedarant't  statement  that  she 
was  mortally  wounded,  and  about  to  die,  was 
admissible  to  show  the  Burronnding  clrcumstauc- 
ea,  that  the  jury  might  determine  what  credit 
abonld  be  given  the  declaration.— Green  t.  State, 
57  N.  BL  687»  154  Ind.  665. 

For  Casks  fbou  Otbeb  Statks^ 
See  26  Ceht.  Dig.  Homic.  |  44S. 

'  I  S06.  Makiac  and  fona  «f  deelAratlom. 

Fob  Cases  fbou  Otbeb  States^ 

See  26  Cent.  Dig.  Homic.  H  438-441. 
See,  alaa,  21  Gy&  p.  979;  note,  66  L.  B.  A. 
423. 

I  S07.  —  In  ceneraL 

U]  (8n».18S0) 

Where  deceased  c<Hnmunicated  dying  dec- 
larations by  signs  to  A.  in  response  to  Questioos, 
and  A.  repeated  them  to  B.,  who  wrote  them 
down,  and  they  were  afterwards  read  over  to 
deceased  who  said  they  were  correct  and  signed 
the  paper,  aucb  written  statement  is  competent 
to  go  to  the  jury.— Jones  t.  State,  71  Ind.  66. 

[b]  (Sup.  1898) 
The  fact  that  a  dying  declaration  has  been 
reduced  to  writing  does  not  preclude  evidence  of 
unwritten  dying  declarations  made  on  other  oc- 
casions.—Lane  T.  State,  51  N.  E.  1056,  151  Ind. 
611. 

Where  several  dying  declarations  are  made 
at  different  tinm.  all  are  admissible.— Id. 

Fob  Cases  fbou  Otheb  States, 
See  26  Cert.  Dig.  Homic.  {  439. 
8e^  also,  21        p.  979. 

{  214.  Sabjeet-matter  ud  Talnruay. 

[a]  (Sup.  1880} 

Dying  declarations  cannot  be  taken  as  proof 
of  previous  threato  by  defendant  against  deceas- 
ed; but  where  such  declarations  were  reduced 
to  writing,  and  contained  a  statement  of  the 
existence  of  such  threats,  held,  that  the  remain- 
der of  the  declaration  was  not  rendered  iaadmis- 
siUe  theieby^^oneB  t.  State,  71  Ind.  66. 

[b]  rSnp.  1881) 

Dying  dedarations.  are  admissible  to  prove 
what  was  done  at  the  time  of  the  commission 
of  the  nnlawfnl  act  whidi  caused  the  death,  bnt 
not  to  prove  what  occurred  before  or  after- 
wards.— Montgomery  v.  State,  89  Ind.  SS8,  41 
Am.  Rep.  815. 

[c]  (Sap.  1882) 

Id  a  prosecution  for  homicide,  testimony  of 
the  accused  that  deceased,  the  morning  after 
the  fatal  injury,  bad  said  that  accused  had  not 
bit  him  with  a  rock  the  night  before,  but  that 
another  person  had,  was  properly  excluded.— 
Powers  V.  State,  87  Ind.  144. 


m  (ivv-un) 
The  name  of  the  person  who  committed  the 
homicide,  as  well  as  the  name  of  his  victim,  may 
be  proved  by  Uie  dying  declarations  of  the  de- 
ceased.—Boyle  T.  State,  105  Ind.  468,  6  N.  B. 
203,  65  Am.  Rep.  218. 

Fob  Casks  fbou  Otheb  States, 

See  26  Cent.  Dig.  Homic.  K  448-4Ca 
See,  also,  note,  56  L.  B.  A.  360. 

S  215.  Oompat«n«7   •£    daeluatlon  as 
srtdemae* 

[a]  (Sap.  1874) 

On  a  trial  for  mnxder,  declarations  of  the 
deceased,  made  when  In  extxttnls,  consisting  of 
expressions  9i  o^nlon  as  to  who  tt  was  that 
fired  the  fatal  shot,  based  on  prerions  threats 
and  what  had  previously  occorred  between  the 
deceased  and  the  accused,  are  inadmissible.— 
Binns  t.  State,  46  Ind.  311. 

[b]  <§vp.  1880) 

Deceased,  a  few  minutes  after  the  shoot- 
ing,  said,  "Prince  Jones  shot  me."  Beld  clear- 
ly mere  narrative,  and  not  admissible  as  &  dy- 
ing declaration.— Jones  v.  State,  71  Ind.  66. 

[c]  (8wp.  1881) 

Wliere  defendant  was  charged  with  abor- 
tion under  Rev.  St  1881,  |  1923,  and  it  ap- 
peared that  the  woman  died  in  consequence 
thereof,  it  was  error  for  the  court  to  admit  in 
evidence  as  a  part  of  her  dying  declaration  her 
statement  that  "the  operation  was  jierformed 
for  the  purpose  of  producing  an  abortion,"  it  be- 
ing tbe  statement  of  a  coDclusion.— Montgomery 
V.  State,  80  Ind.  338,  41  Am.  Rep.  815. 

[d]  (Sup.  issi) 

Where  a  dying  declaration  offered  in  evi- 
dence was  in  tbe  form  of  questions  and  answers, 
it  was  not  inadmissible  because  in  one  of  tbe 
questions  decedent  was  asked  what  reason,  if 
any,  had  the  man  for  shooting  him,  to  which  he 
responded,  "Not  any  that  I  know  ot,"  on  tbe 
ground  that  it  was  a  mere  expression  of  opin- 
ion.—Boyle      State,  97  Ind.  322. 

[e]  (Sap.  1886) 

The  dying  declaration  of  the  deceased  was 
taken  in  the  form  of  questions  and  answers; 
and  he  was  asked,  "What  reason,  if  any,  had 
the  man  for  shooting  you?"  to  which  he  an- 
swered: "Not  any  that  I  know  of.  He  said  he 
would  shoot  my  damned  heart  out."  Held  to  be 
admissible,  and  not  the  expression  of  an  incom- 
petent opinion.— Boyle  v.  State,  105  Ind.  409,  5 
N.  E.  203,  55  Am.  Rep.  218. 

[n    (Sop-  1SB8) 
Deceased's  dying  declaration  that  he  made 
no  attempt  to  injnre  accnsed  Is  admissible,  be- 
ing a  statement  of  fact,  and  not  an  o^nlon.— 
Lane  v.  State,  51  N.  Bl  1066,  151  Ind.  511. 

[g]    (Sup.  1900) 

A  dying  declaration  of  a  deceased  person 
to  the  effect  that  she  knew  that  her  mother-in- 
law  (defendant)  had  poisoned  her,  and  that  that 
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vraa  the  way  abe  met  her  death,  b,  In  form,  the 
statement  of  a  fact,  and  not  an  expression  of 
opinion,  and  Is  admissible.— Sbenkenberger  T. 

State,  57  N.  E.  519,  154  Ind.  €30. 

In  a  prosecution  for  murder,  where  defend- 
ant is  charged  with  poisoniog  her  daughtei^in- 
law,  the  dying  declaration  of  deceased  in  refer- 
ence to  her  impending  death,  that  "it  was  a 
strange  death  to  die,  to  be  poisoned  by  her 
mother-in-law,"  is  merely  the  statement  of  a 
fact,  and  hence  is  admissible.— Id. 

Fob  Cases  fboh  Otheb  States, 

See  26  Cent,  Dig.  Homic.  SS  451-456. 
See,  also.  21  Cyc.  pp.  987-991 ;  note.  56  I* 
R.  A.  375. 

1216.  Prclimiaux  •rldemea. 

[a]  (Sap.  1900) 

A  written  statement  of  deceased,  made 
the  night  before  she  died,  declared:  "I  realize 
that  I  most  die;  that  I  am  mortally  wounded. 
I  say,  as  I  am  about  to  die,  that  [accused]  shot 
me."  The  uncontradicted  testimony  was  that 
deceased  said  when  making  the  statement  she 
knew  she  could  not  live  long,  and  seemed  very 
weak,  and  had  to  "stop  between  her  talk." 
Held,  that  sufficient  predicate  was  laid  for  the 
admission  of  snch  statement  aa  a  dying  dec- 
laration.—Green  T.  State,  87  N.  B.  637,  154 
Ind.  655. 

Foe  Cases  fbom  Otheb  States, 
See  26  Cent.  Diq.  Homic  g  457. 
See,  also,  21  Cyc.  pp.  9^986. 

8  SIT.  Metltod  of  proof. 

Ca]    (Sup.  1846) 

The  substance  of  a  dying  declaration  may 
be  given,  if  the  witness  cannot  give  the  precise 
language.— Ward  v.  State,  8  Blackf.  101. 

[b]  (Snp.  1900) 

In  a  murder  case,  It  b  not  error  to  over- 
rule an  objection  to  testimony  of  the  dying 
declaration  of  deceased  on  the  ground  that  the 
written  statement  is  the  best  evidence,  where 
there  has  been  no  evidence  that  decedent's  dec- 
larations were  reduced  to  writing. — Shenken- 
beiver  t.  State,  57  N.  E,  519,  154  Ind.  630. 

Fob  Gases  raou  Otheb  States, 
See  26  Ceht.  Dig.  Homi&  i  463. 
See,  also,  21  Cyc.  p.  998. 

I DetamlnatlfUL  fif  vnaatloiL  of  md- 
mlsallilUty. 

[a]  (Sap.  1884) 

It  is  the  duty  of  the  coart  to  determine.  In 
t^e  first  place,  the  admissibility  of  declarations 
sought  to  be  introduced  as  dying  declarations.— 
Doles  V.  State.  97  Ind. 

[b]  (Sap.  1907) 

Whether  a  dying  declaration  was  made  un- 
der a  sense  of  impending  death  or  not  Is  a  ques- 
tion for  the  trial  court  and  not  for  the  jury. — 
Williams  v.  State,  168  Ind.  8T,  79  N.  R  1079. 


Fob  Cases  tsou  Otheb  States, 

See  26  Cent.  Dig.  Eomic  fi  458,  458. 
See,  also.  21  Cyc.  p.  986. 

{  820.  Contr»dlotl«a  and  oymbontioB. 

[al  (Sap.  1900) 
On  a  prosecution  for  homicide,  statements 
made  by  the  deceased,  though  not  dying  decla- 
rations, were  admissible  to  impeach  her  dying 
declaration  introduced  by  the  state,  notwith- 
standing defendant  had  been  allowed  to  intro- 
duce another  and  contradictory  dying  declara- 
tion by  way  of  impeachment. — Green  v.  State, 
57  N.  E.  637.  154  Ind.  655. 

A  dying  declaration  introduced  by  defend- 
ant stated  that  a  woman  was  the  mnrderer 
rather  than  defendant,  whom  declarant  had 
accused  in  a  former  statement,  and  the  state's 
evidence  was  that  the  shot  was  fired  from  a 
small-caliber  revolver,  and  that  the  assassin 
spoke  in  an  assumed  voice  that  soonded  as 
much  like  a  woman's  as  like  a  man's,  and  bad 
on  man's  attire,  Indnding  a  long  overcoat  HeU, 
that  in  snch  a  state  of  the  evidence  defendant 
was  entitled  to  show  that  the  woman  had  a 
small  revolver  repaired  ahortly  before  the  homi- 
cide; that  in  the  evening  of  the  killing  she 
was  seen  to  leave  her  home  disgaised  as  a 
man,  with  a  long  overcoat,  and  go  in  the  di* 
rectlon  of  the  scene  of  the  tragedy.— U. 

Fob  Cases  fbou  Otiieb  States, 
See  26  Cent.  Dio.  Homic;  i  461. 
See,  ftlao^  21  Cyc  p.  994. 

S221.  ESeot. 

[a]    (§«».  1884) 

It  la  for  the  jury  to  determine  on  the 
weight  or  credibility'  (tf  dying  declarations.— 
Doles  T.  State,  97  Ind.  665. 

FOB  Cases  isoh  Other  States, 

See  26  Cent.  Dig.  Homic.  11  463,  464. 
See,  also,  21  Cyc.  p.  992. 


P)  PROCEEDINGS  AT  INQUEST. 

S2S8.  Adnlnihillty  la  general, 
[a]  (Sap.  18^} 
In  a  trial  for  murder,  the  troth  or  nn- 
truth  of  the  reply,  **I  don't  know,"  made  by  an 
assistant  prosecuting  attorney  to  the  query 
put  to  him  by  the  defendant,  at  the  coroner's 
inquest,  as  to  whether  her  signing  her  testi- 
mony would  "clear"  or  "criminate  her,"  is  not 
materiel  aa  evidence  in  the  trial,  when  it  ap* 
pears  that  such  reply  was  made  after  sadi 
statement  had  been  completed  and  taken  down, 
and  that  no  threata  or  inducementa  bad  been 
made  to  nrge  the  making  of  anch  statement— 
Epps  T.  State,  102  Ind.  639,  1  M.  B.  491. 

Fob  Oases  fbou  Otheb  States, 
See  26  Cent.  Dig.  Homic.  |  466. 
See,  also.  21  Cya  pw  904;  note,  68  B. 

A.  285. 
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i  SS3.  Twtimonr  mmA  atatememtB  •£  ae- 
evaed. 
M  (8«p.  1893) 

In  a  murder  case  the  Toltmtary  state- 
meats  made  by  defendant  at  the  coroner's  in- 
quest, and  signed  hj  him,  are  admissible  against 
Mm,  withont  introdndng  all  the  proceedings  at 
the  inquest— Davidson  State,  135  Ind.  254, 
34  N.  R  972. 

Fob  Cabes  fbou  Othbb  States, 
See  26  Cent.  Dig.  Homic.  i  466. 
See,  also,  21  Cyc  p.  9Hi  note,  70  L.  B. 
A.8S. 

f  226.  Metbod  •£  proof. 

[«]  (8ap.  1ST8) 
On  a  trial  for  murder,  where  the  defendant 
hai  testified  in  his  own  behalf,  the  written 
statement  of  the  testimony  given  by  him  at  the 
Cormier's  inquest  ia  admissible  to  contradict 
Um.-Woods  T.  State.  63  lad.  358. 

Since  the  law  presumes  that  s  coroner 
holding  an  inquest  has  complied  witib  2  Rev. 
St  p.  2(K  in  redndng  all  the  testimtmy  to  writ* 
Ing,  parol  evidence  thereof  is  inadmissible,  un- 
less the  proper  foundation  fbr  secondary  evi- 
dence has  been  laid.— Id. 

n>]    (Sup.  1880) 

Where  the  proceedings  before  a  coroner 
are  so  irregular  that  the  written  examination 
Is  not  admissible  in  evidence,  it  Is  competent 
to  prove  by  parol  what  was  testified  to  before 
him.— Brown  v.  State,  71  Ind.  470. 

/  On  a  prosecution  for  homkide,  the  record 
of  the  testimony  taken  before  the  coroner  at 
the  inquest  of  the  body  of  the  deceased  is  in- 
admissible where  the  testimony  of  the  witnesses 
had  not  been  signed  by  them  as  required  by 
statute.— Id. 

ro]     (Sup.  1882) 

Parol  evidence  of  the  testimony  given  at  a 
coroner's  inquest  is  not  admissible  whenever  the 
record  can  be  used.— R<Ainson  t.  State,  87  Ind. 
282. 

Tom  Oases  nov  Other  Statu, 

See  26  Cent.  Dio.  Homic.  i  460. 
See,  also,  21  Cyc.  p.  006. 

(E)  WEIGHT  AND  SUFPICIENCT. 

Effect  of  dying  declaratioss,  see  ante,  {  221. 
Beasonable  doubt,  see  Ghuiinal  Law,  i  561. 

i  S88.  Oorpu  deUetL 

[a]  (Sup.  USE) 

It  is  not  essential  to  a  conviction  for  mur- 
der that  the  body  of  the  deceased  he  fonnd.— 
Stocking  T.  State*  7  Ind.  326. 

[b]  (Sup.  1S74) 

On  a  trial  for  murder,  evidence  was  given 
of  the  finding  of  the  skeleton  of  a  human  being 
of  the  sex  of  the  pereon  charged  to  have  been 
mordered  and  corresponding  to  his  size.  Held, 


that  this  was  safflclenfc  ervldence  6f  the  cbrpu! 
delicti  to  justify  tiie  admission  of  circumstan- 
tial evidence  to  identify  the  skeleton  as  that  of 
the  murdered  party,  as  well  as  to  show  the 
cause  and  manner  of  his  death.— McCullocb  v. 
State,  48  Ind.  100. 

[c]  (Sap.  1883) 

In  a  prosecution  for  homicide,  it  Is  unnec- 
essary to  prove  that  the  deceased  was  a  human 
b«ing.-EppB  v.  State,  1  N.  e:  401,  102  Ind. 
539. 

[d]  (§«p.  19M> 

Evidence  In  a  prosecution  for  homicide  px: 
amined,  considered,  and  Md  to  sufficiently  prove 
the  corpus  delicti.— Dunn  T.  State,  70  N.  B. 
521,  162  Ind.  174. 

In  a  prosecutioa  for  homicide,  it  fs  not  nec- 
essary to  the  proof  of  tlie  corpus  delicti  that 
the  body  of  the  decedent  should  furnish  evi- 
dence that  death  was  caused  by  criminal  means. 
-Id. 

Fob  Oases  feoic  Othbb  States, 

Sbx  26  Cent.  Dio.  Homic.  ff  471-476. 
See,  also,  21  Oyc;  pp.  906-1001 ;  note,  68 
LB.  A.  88. 

{SSa  lAtemt. 
M  (a«p.l884) 

Where,  after  a  violent  attack,  death  soon 
ensued,  the  jury  were  Justified  in  finding  an  in- 
tent on  the  part  of  the  assailant  to  kill.— lAck 
T.  State.  96  Ind.  16. 

n>]    (Sap.  1896) 

On  trial  for  assault  with  Intent  to  kill, 
the  evidence  showed  that  defendant,  on  start- 
ing  for  a  dance  In  town,  bad  taken  bis  revolver 
with  him,  expressing  his  intention  "to  have  a 
time";  that  he  had  Interfered  in  a  quarrel  be- 
tween his  brother  and  C,  the  prosecuting  wit- 
ness, threatening  C.  and  at  the  same  time  put- 
ting bis  hand  in  his  pistol  pocket;  that  0.  had 
charge  of  the  door  of  the  dance,  and,  defend-  ^ 
ant  and  hie  brother  coming  to  the  door  and  find- 
ing it  locked,  defendant's  brother  broke  in  the 
panel,  whereupon  O.  opened  the  door;  that  de- 
fendant used  a  vile  epithet  to  C,  for  locking  the 
door,  and  advanced  towards  him  with  his  hand 
raised,  when  C.  knocked  him  down  and  defend- 
ant shot  him.  Held,  that  the  evidence  was 
suflicient  to  warrant  the  jury  in  finding  feloni- 
ous Intent  on  the  part  of  the  defendant — Voght 
V.  State,  145  Ind.  12,  43  N.  E.  1049. 

Fob  Cases  fbou  Otheb  States, 
See  26  Cent.  Dio,  Homic  |  478L 
See,  also,  21  Cyc.  p.  1001. 

i  232.  Dellberatiou  and  premedltatloB. 

[a]    (Sap.  1886) 

It  is  not  error  to  instruct  the  jury  that 
premeditation  may  be  Inferred  from  express 
malice,  evidenced  by  threats  and  the  seeking  of 
an  opportunity  to  kill  the  deceased. — Boyle  v. 
State,  105  Ind.  469,  6  K.  E.  203,  65  Am.  Rep. 

2ia 
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It  it  aot  error  to  dmrge  tbe  ivrj  tbat  tbe 
Dtterins  of  threatt)  and  the  effort  to  secare  en 
oppOTtonltj  to  kill  tbe  deceaaed,  may  be  re- 
garded aa  evidence  of  premeditation.— Id. 

Fob  Oases  tbok  Otbxb  SxAns, 
8bk  26  CiNT.  DiQ.  Homla  i  48% 
See,  also,  21  Ore.  p.  lOOS. 

{  S34.  OoaudaalM  of     pwtleipatlM  la 
met  by  aeenaed. 

[a]  (Sap.  1868) 
It  is  not  enoucb  to  sostatn  a  convictfon 
for  murder  upon  circumstantial  evidence  that 
tbe  mystery  of  tbe  crime  cannot  be  solved  from 
the  evidence  except  upon  the  supposition  of  the 
defendant's  Kuilt.  The  facts  proved  must  be 
susceptible  <rf  explanation  upon  no  reasonaUe 
hypotbesls  consistent  with  bis  Innocence^ 
Scbusler  v.  State,  29  Ind.  394. 

tb]    (Sap.  1877) 

Although,  upon  a  trial  for  murder,  the  «vl- 
deoce  fs  merely  circumstantial,  yet,  if  there 
is  no  hypothesis  by  which,  in  the  order  of  nat- 
ural causes  and  effects,  tbe  circumstances 
proved  oan  be  explained  consistently  with  the 
innocence  of  the  defendant,  the  evideoce  is  suffi- 
cient  to  justify  bis  conviction.— Beavers  t. 
State,  68  Ind.  SSa 

[c]  (Sap.  1878) 

Evidence  that  deceased  was  killed  by  a 
rimshot  in  the  night,  fired  into  his  bouse 
through  a  window;  that  he  and  defendant  had 
fought  and  were  enemies;  that  there  was  tracks 
of  a  mau  and  a  horse  across  the  fields  between 
deceased's  and  defendant's  houses  the  day  after 
the  hilling;  that  the  horse's  tracks  showed  a 
peculiar  shoe,  unused  in  the  country;  that  such 
shoes  bad  been  put  the  day  before  on  a  horse 
kept  on  defendant's  place;  that  the  man's 
tracks  were  made  by  new  boots  with  large 
heels;  that  defendant  wore  snch  boots;  that  de- 
fendant  remarked,  when  told  of  tbe  killing,  that 
"someone  has  killed"  deceased  "on  my  credit"; 
that  he  resisted  arrest,  denied  his  name,  and, 
when  arrested,  had  in  bis  possession  firearms 
and  other  weapons  and  a  mask  of  musIiD, — 
snflBciently  sapports  a  verdict  of  guilty  of  mur- 
der.—Shepherd  V.  State.  64  Ind.  43. 

[d]  (Sap.  187») 

An  instruction  tiiat,  if  tbe  jury  should  have 
a  reasonable  doubt  aa  to  whetlier  the  defendant 
made  certain  traclu  leading  to  a  window  where 
the  deceased  stood  when  shot,  they  should  find 
bim  not  guilty  of  the  murder  charg^,  was  prop- 
erly refused,  since  other  evidence  might  have 
establlabed  his  guilt— Binns  v.  State,  66  Ind. 
42a 

Ce]     (tap.  1880) 

An  Instruction  that  no  act  of  defendant 
after  the  commission  of  a  murder  by  another 
could  "establish"  his  guilt  is  erroneous,  since 
BUfSi  acts  might  be  considered  as  establiablDg 
his  participation,  though  they  could  not  make 
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him  a  participator.— Wade  t.  Stat^  H  Ind. 
635. 

m  (>>p.ilSi) 
Admisdons  tliat  deceased  was  facing  a 
window  from  which  aboti  were  fired,  aod  that 
defendant  stood  about  six  feet  to  his  right,  do 
not  enable  tbe  cooit  to  say  that  defendant 
could  not  have  fired  Qie  fatal  shot,  ivhich  Is 
ahown  to  have  entered  the  body  near  the  Centw 
of  the  breaatlxHie,  and  ranged  baiAward  and 
downward  to  the  lumbar  vertdim.— Bnrdifidd 
V.  State,  82  Ind.  680. 

[g]  (Siip.  1893) 

On  prosecution  for  homicide,  evidence  ex- 
amined, and  held  insufficient  to  sustain  a  con- 
viction.—Plummer  V.  State,  34  N.  B.  968»  135 
Ind.  808. 

[h]  (Sap.  1897) 

Defendant  was  charged  with  the  murder  of 
his  wife.  Tbe  corpus  delicti  was  proved.  Tbe 
murder  was  In  tbe  night  Defendant  and  bis 
wife  were  alone  together  in  tbe  house  during 
the  evening,  and  no  one  else  was  found  there 
when,  after  the  murder,  he  gave  tbe  alarm.  He 
then  stated  that  burglars  bad  entered  the  house, 
and  bad  shot  his  wife  while  she  was  lying  by 
bis  side  In  bed.  He  bad  received  several 
wounds,  but  none  of  tbem  were  dangerous,  and 
all  the  evidence  tending  to  support  his  state- 
ments was  such  as  be  could  have  fabricated. 
Held,  that  circumstantial  evideoce,  tbe  facts 
proved  being  numerous  and  all  consistent  with 
tbe  commission  of  tbe  crime  by  defendant,  and 
Inconsistent  with  bis  statements,  whldi  they 
showed  beyond  a  reasonable  doubt  to  have  beea 
fabrications,  and  tending  also  to  show  a  motive, 
was  sufficient  to  warrant  the  jury  in  finding  te 
a  moral  certainty  that  every  hypothesis  except 
that  of  defendant's  guilt  was  excluded.— Hia* 
sbaw  V.  State.  47  N.  SL  1S7,  147  Ind.  334. 

m  (Sup.  1900) 
Evidence  on  a  trial  for  murder  that  the  re* 
fnsal  of  deceased,  an  inmate  of  a  houae  of  pros- 
titution, to  cohabit  with  accused,  aroused  his 
resentment  and  jealousy;  that  shortly  before 
the  homicide  he  declared  that  he  would  "fix 
her" ;  that  he  went  to  a  house  where  she  lived, 
armed  with  a  revolver,  and.  after  a  short  aod 
seemingly  friendly  Interview,  shot  her,  and  tbea 
fired  twice  at  himself;  and  that  while  she  la; 
dying  he  said  he  bad  "fixed  her"- was  suffi- 
cient to  sustain  a  conviction  for  murder  la  tiie 
first  degree.— Kume  v.  Sute,  06  M.  BL  771, 164 
Ind.  343. 

ta   (tap.  IMI) 
Dvidence  considered,  and  Held  sufikieat  to 
Justify  a  conviction  for  murder^Eeitb  v.  State, 
61  N.  B.  716,  157  Ind.  376. 

[k]   (Bap.  1908) 

Evidence  hold  to  sustain  a  convIctioB  for 
murder  in  the  first  degree  oa  tbe  theory  thst 
accused  and  his  wife  and  son  conspfied  to  kill 

the  decedent  though  the  homicide  was  actnallr 
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committed  1^  th«  sod  alone.— WUlluu  t.  State, 
ITO  lad.  680,  85  N.  B.  USl 

Fob  Gabbb  roh  Otbbb  States, 

8b  28  GXnT.  Die.  Homic.  SI  4S2n490;  14 

Cbrt.  Via.  CrinL  Law,  |S  1127-113a 
See,  also,  21  Cyc.  pp.  1006-IOIOl 

|»37.  Xnaaity. 

If  a  inrj  have  a  reasonable  doubt  wbether 
one  on  trial  for  tnarder  was  sane  at  the  time 
of  the  commiaeioD  of  the  act,  then  tber  mast 
have  «  reasonable  doabt  as  to  whether  he  pnr- 
poaely  aad  mallcioaslr  committed  the  crime.— 
Folk  T.  State,  19  Ind.  170,  81  Am.  Dee.  883L 

Pi]  In  a  proseentkin  for  nnitder,  eridenoe  ooa- 
sidend,  and  ketd  bwnflklent  to  ahov  that  ac- 
niaed  waa  Insane  at  the  time  of  the  crime.— 
(Snp^  1902)  Wheeler  t.  State,  6S  N.  B.  97S,  158 
Ind.  687;  <190S)  Jackson  r.  Same.  67  N.  a 
080,  lei  iDd.  36;  <1006)  Hoover  v.  Same^  68  N. 
a  501,  161  Ind.  34a 

[el    (Slip.  U08) 

Uvideoce  in  prosecntion  for  mnrder,  con- 
sisting of  the  testimony  of  defendant's  dangh- 
ter  as  to  acts  indicfttinf  defendant's  mental 
aberration,  and  of  expert  testimony  as  to  prob- 
able  insanity  based  thereon,  considered,  and 
Md  insufficient  to  overtfaiow  a  verdict  of  ffoilty, 
although  DDcontradicted.— Frees*  Stats,  65  N. 
B.  915.  159  Ind.  597. 

Fob  Cases  raou  Otheb  States, 
SCB  28  Cent.  Dig.  Homic.  |  50a 
See,  also,  21  Cyc.  p.  1011. 

8  230.  Fasaloa  and  proTOoation. 

[a]     (Sap.  1876) 

Where  it  is  proved  that  the  defendant  in 
an  indictment  for  assault  and  battery  with  in- 
tent to  kill  stmch  the  injured  party,  but  that 
he  had  no  grudge  against  him  or  quarrel  with 
him,  and  no  motive  to  kill  him,  aud  that  he 
was  excited  from  some  cause,  and  while  in  that 
condition  he  received,  or  thought  he  received,  a 
blow  from  the  injured  i>arty,  such  circumatances 
will  tend  to  show  that  the  blow  strack  by  the 
defendant  was  given  in  the  beat  of  passion  and 
without  an  intent  to  kill.— Field  t.  State,  00 
Ind.  IBw 

Fob  Cases  nou  Othee  States, 
See  26  Cent.  Dig.  Homic.  {  502. 
See.  alBo^  21  Cyc.  p.  1012. 

I  Ml.  Ilxonse  ar  JasUAoatloH  in  con- 
oral, 
[si  (9np.l»n 

On  a  trial  fi>r  murder  it  is  error  to  tn- 
Btrcct  the  jury  to  find  defendant  gailty  nnless 
it  is  fonnd  beyond  a  reasonable  doubt  tliat  the 
UQing  was  Jnstlflable  on  the  ground  of  self- 
defenae,  or  nnless  It  is  found  b^ond  a  reason- 
aUe  doubt  thKt  defendant  was  of  nnsonnd 
mind  at  the  time,  as  the  instruction  required 
defendant  to  prove  his  innocence  in  those  re- 
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spects  beyond  a  reasonable  doubt,  the  homicide 
being  established.— Plammer  t.  State,  180  Ind. 
808»  84  N.  EL  9e& 

Fob  Oases  feox  Oihks  States, 
Skb  26  Cent.  Dig.  Homic.  I  504. 
See,  also,  21  Cyc  pp.  1012-1015. 

1X44.  Self-defense. 

M     (Sup.  186C) 

Where  deceased  was  killed  In  a  saloon  by 
defendant  In  presence  of  deceased's  father  and 
brother,  and  deceased  when  he  entered  the  sa- 
loon was  nninjured,  but  when  he  emerged  had 
two  pistol-shot  wonnds  in  bis  head,  where  five 
sbots  were  fired  in  the  saloon,  of  which  defend- 
ant fired  only  four,  and  one  shot  was  fired  at 
him  as  he  ran  from  the  saloon,  and  deceased's 
father  and  brother  swear  that  defendant  did 
all  the  shooting  and  that  the  homicide  was  un- 
provoked, defendant's  guilt  does  not  clearly 
appear.— Fx  parte  Heffren,  27  Ind.  87. 

Cb]  (Eap.i»M) 
Upon  a  trial  for  mnrder,  Qie  nse  of  a  dead- 
ly weapon  being  proved,  and  tba  prisoner  reljr- 
ing  on  self-defeuse  to  excuse  him  for  the  use 
of  the  weapon,  the  bnrden  of  showing  snch  ex* 
cuse  is  on  the  prisoner,  and  to  avail  him  such 
defense  mint  be  proveii  by  a  preponderance  of 
the  evidence.— Coolman  t.  State,  72  N.  E.  S6S. 
163  Ind.  503. 

[e]     (App.  1906) 

On  a  prosecution  for  assault  and  battery 
with  intent  to  conunit  murder,  evidence  examin- 
ed, and  held  insnCBcient  to  show  that  the  prose- 
cuting witness  made  an  attack  on  defendant  or 
that  defendant  was  in  any  imminent  danger  of 
great  bodily  harm.— Ony  t.  State,  77  N.  E.  855. 
37  Ind.  App.  691. 

Fob  Cases  from  Otheb  States, 

See  26  Cent.  Dig.  Homic.  H  507-509. 

S  250.  Degree  of  honiotde  la  cMOral. 

[a]    (Snp.  1859) 
Evidence  held  sufficient  to  support  a  con- 
viction for  murder.— French  T.  State,  12  Ind. 
670,  74  Am.  Dec.  229. 

Fob  Cases  fbou  Otheb  States. 

See  26  Cent.  Dig.  Homic.  {{  516-617. 
See,  also,  21  Cyc  p.  1016. 

i  251.  Degree  of  murder. 

Fob  Cases  fbou  Otueb  States, 

See  26  Cent.  Dig.  Homic.  S|  518-53S. 
See,  also,  21  Cyc  pp.  1010-1019. 

S  £53.           First  dasvee. 

[a]  Svidence  held  to  sustain  con-rictlon  of 
mnrder  In  the  first  degree.— <Snp.  ISSOU  Brown  v. 
State,  70  Ind.  576;  (1908)  Dnnn  t.  Same,  70 
N.  B.  621,  162  Ind.  174 ;  (1904)  Spauldlng  t. 
Same.  70  N.  BL  248,  162  Ind.  297;  <1907)  Cook 
V.  State,  82  N.  a  1047.  169  lod.  430. 
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[bj  (Snp.  1886) 
When  all  the  other  elements  of  murder  In 
the  Grst  degree  are  proved  beyond  a  reasonable 
doubt,  proof  of  previous  threats  and  efforts  to 
kill  will  make  out  a  case  of  murder  in  the  first 
degree.— Boyle  T.  State,  105  Ind.  46^  6  N.  E. 
203,  55  Am.  Bep.  218. 

te]  (Sap.  1894) 
Defendant  vaa  at  oats  with  deceased  and 
his  family  about  a  fence  which  defendant 
claimed  the  il^t  to  maintain.  There  were 
suits,  civil  and  criminal,  between  them,  and 
then  they  went  about  armed.  Finally,  defend- 
ant, from  his  own  ^mises,  shot  deceased  on 
his  premises,  no  words  havins  passed  between 
them.  There  was  evidence  Uiat  defendant  had 
threatened  deceased's  life,  and  afterwards  said 
he  had  taken  it  deliberately.  The  defense  at- 
tempted to  show  self-defense;  that  deceased 
was  trying  to  draw  hte  weapon  when  defendant 
shot  him;  and  the  evidence  was  very  conflict- 
ing. Held,  that  the  supreme  court  would  not 
set  aside  a  conviction  of  murder  in  the  Srst  de- 
gree—Robinson T.  State,  138  Ind.  480,  38  N. 
E.  45. 

Fob  Cases  fbom  Other  States, 

See  26  Cent.  Dig.  Homic  H  528-C32. 
See.  also,  21  Cyc.  p.  1017. 

1 254.  Seoond  and  Imnev  d«KVM*« 
M  (9«p.USl) 
Eridmce  that  the  accused  was  at  home, 
and  that  deceased  had  followed  blm  there  with 
tbe  iutention  of  forcing  him  into  a  fight,  and 
that,  in  tbe  altercation  which  followed,  tbe  ac- 
cused had  fotally  stabbed  deceased  as  Uie  latter 
was  making  an  assault  upon  him,  held  not  to 
warrant  a  conviction  of  murder  In  the  second 
degree.— Miller  v.  SUte,  74  Ind.  1. 

[b]  (Snp.  mS) 

Defendant  armed  himself  with  a  loaded 
pistol,  and  remarked  that  he  might  kill  some 
one  that  night.  Afterwards  he  met  deceased 
in  a  saloon,  and  when  they  went  oat,  both  be- 
ing partly  intoxicated,  deceased  fell,  and  de- 
fendant abused  him  as  he  lay  on  the  ground. 
Deceased  arose,  saying  that  be  would  not  take 
that  from  any  one,  and  started  towards  defend- 
ant, who,  when  about  12  feet  away,  shot  him. 
The  evidence  conflicted  as  to  whether  deceased 
bad  a  stone  in  his  hand.  Held,  that  a  verdict 
of  murder  in  the  second  degree  was  sustained. 
—Ullard  V.  State,  50  N.  E.  383,  151  Ind.  322. 

[c]  (Snp.  1900) 

Where  defendant,  who  waa  rittiog  Id  a 
buggy  near  tiie  sidewalk,  on  seeing  the  deceas- 
ed pass  along  tbe  street,  began  to  abuse  him  by 
calling  him  vile  names,  and  In  the  ensuing 
quarrel  fired  a  fatal  shot  at  deceased,  and,  as 
tbe  latter  staggered  and  retreated,  arose  In  his 
buggy,  and  deliberately  fired  a  second  diot  at 
the  deceased*  a  verdict  of  murder  In  tbe  second 
degree  will  not  be  disturbed  as  not  supported 
by  the  evidence.— Harris  v.  State.  58  N.  E.  "HS, 
155  Ind.  265. 


[d]  (Snp.  IMS) 
Where  defendant,  after  an  altercation  with 
deceased,  purposely  did  an  act  to  hasten  death, 
malice  may  he  inferred,  and  a  verdict  of  mur- 
der in  the  second  degree  Is  supported.— Ladwig 
V.  SUte,  170  Ind.  648,  83  N.  E.  345. 

Fob  Gases  fbom  Otheb  States, 

See  26  Cent.  Diq.  Homic.  If  S33-53& 
See,  also,  21  Cyc  p.  1019. 

t  2S5.  Degrei)  of  mitnslaiielLter* 

[a]  (Snp.  18») 

The  evidence  showed  that  an  altercation 
took  place  between  deceased  and  accused,  tbe 
latter  being  in  front  of  the  door  of  his  boarding 
house  and  deceased  several  feet  away;  and  there 
was  some  evidence  that  deceased  snapped  a  re- 
volver at  accused,  who  thereupon  went  into  the 
house,  and,  without  being  pursued,  returned  with 
a  gnn,  and  without  further  provocation  imme- 
diately shot  deceased.  Held,  Oiat  a  verdict  for 
man^ughter  would  not  be  disturbed.— Mere- 
dith V.  State,  122  Ind.  014^  24  N.  BL  16L 

[b]  (Snp.  USD 

Defendant  was  convicted  of  mauslangbter. 
The  evidence  showed  that  he  and  his  wife  had 
parted;  that  shortly  before  the  Idllinf  he  had 
taken  from  her  possession  their  infant  boo; 
that  at  a  church  she  asked  to  see  the  child, 
which  he  refused  to  allow  her  to  do;  thst  his 
wife  then  seised  the  child,  end  he  strode  her, 
whereupon  her  AUher  and  two  brothers  assatdt- 
ed  him,  and,  as  be  was  attempting  to  leave  the 
church  they  followed  him,  got  him  down  In  tbe 
comer,  and  were  all  asssulting  him,  when  be 
shot  and  killed  one  of  the  brothers;  that  be- 
fore he  shot  he  cried  for  help,  and  tried  to  de- 
fend himself  by  using  his  revolver  as  a  dub; 
that  defendant  had  the  reputation  of  being  a 
good,  law-abiding  citiien.  Held,  that  the  evi- 
dence did  not  support  the  verdict — Coryell  r. 
States  180  Ind.  SI,  29  N.  a  869: 

[0]    (Snp.  1896) 

It  appeared  tiiat  defendant  and  Us  part- 
ner in  the  saloon  buslnesa  had  quarreled  in  tbe 
afternoon,  and  that  defendant  had  said  to  s 
third  person  that  he  was  going  to  have  a  set- 
tlement in  tbe  morning,  and.  if  his  partner 
"dido't  settle  square,  he'd  kill  him";  that,  after 
the  quarrel,  defendant's  partner  put  him  out  of 
the  saloon,  locked  tbe  door,  and  drove  away  with 
tbe  key;  that,  in  the  evening,  while  defendant 
and  others  were  sitting  behind  the  saloon,  a  shot 
was  fired  from  the  rear  window  over  defendant's 
head;  that  defendant  went  around  to  tiie  front, 
whereupon  a  second  shot  came  from  within;  and 
that  defendant,  who  stood  concealed,  fired  ss 
sow  as  the  front  door  opened,  and  killed  the  p»- 
son  who  emnged,  who  proved  to  be  defendsnfa 
partner.  Defendant  daimed  he  thou^t  it  was 
a  burglar.  Beld  to  warrant  a  conviction  for 
manslaughter.— Pigg  v.  State,  143  Ind.  600,  43 
N.  B.  309. 
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Two  eyewitnessefl  of  the  homicide,  who 
w«re  friendly  to  defendant,  testified  that  his  wife 
said  to  him,  while  he  was  playfnlly  snapping  a 
broken  revolveT  at  her,  "You  can't  make  me 
flinch,"  to  which  defendant  replied,  "I  can  with 
the  other,"  and,  taking  another  revolrer,  point- 
ed it  at  his  wife,  and  ciicked  it  several  times, 
wliea  it  went  off  and  killed  her.  Others  testi- 
fied that  defendant  told  them  sobstantially  the 
same  story  after  the  shooting,  but  the  latter 
denied  that  be  pointed  the  weapon  at  deceased 
or  that  the  alleged  remarks  were  made  by  him- 
self and  her,  and  daimed  that  he  was  carrying 
the  weapon  to  the  bureau  when  it  was  dis- 
diaxxed.  Meld  suffi<dent  to  sustain  a  conviction 
for  involuntary  mauBlaugfater.— Siberry  t.  State, 
149  Ind.  G84,  30  N.  B.  936,  47  N.  B.  458. 

Fob  Cases  fboh  Other  States, 

See  26  Cent.  Tna.  Homic.  Si  539-541. 
See,  also,  21  Cyc.  p. 

|S5T.  Aasanlt  wltb  Intent  to  kill. 
W    (8.P.  1884) 

In  a  prosecotion  (or  an  assault  with  a 
feionions  intent  to  kill,  evidence  that  accused 
had  io  his  bands  at  the  time  the  assault  was 
conmiitted  a  loaded  pistol,  tliat  he  fired  three 
shots  from  such  pistol,  one  of  which  passed 
tiirongh  the  door  behind  which  the  person  as- 
saalted  then  was,  was  sufficient  to  authorize  the 
court  to  find,  not  only  the  unlawful  attempt  of 
the  accused,  but  his  present  ability  to  commit 
the  particular  felony  charged  in  the  Indictment. 
—Murphy  v.  State,  97  Ind.  579. 

[b]  (8np.l8n) 

On  ft  trial  for  assault  with  intent  to  kill, 
where  the  evidence  riiows  that  defendant  armed 
himself  and  sought  to  provoke  a  fight  with  the 
man  whom  he  shot,  and  the  latter  testifies  that 
defendant  fited  the  first  shot,  a  judgment  of 
gailty  will  not  be  dl&tnrbed.— Mellen  v.  State, 
130  Ind.  598,  29  N.  B.  368. 

[c]  (Sup.  1899) 

EN'idence  that  defendants  declared  they 
would  kill  the  prosecuting  witness,  and  that 
they  perpetrated  a  vicious  assault  and  battery 
on  him.  whereby  he  was  severely  injured,  is 
snffident  to  support  a  conviction  of  an  assault 
with  intent  to  kill,  and  that  he  was  not  killed 
is  DO  reason  to  acquit  of  a  felonious  intent.— 
Clinton  V.  State,  65  N.  B.  420,  153  Ind.  540. 

m  (Snp.lM8> 
Where  It  was  proved  that  defendant  at< 
tacked  prosecutor  with  a  hatchet  without  provo- 
cation,  inflicting  a  wonid  on  his  head,  which 
disabled  him  for  several  weeks,  the  manner  of 
ti»  attack,  the  weapon  used,  and  the  location 
and  character  of  the  wound  were  sufficient  to 
lutfaorise  the  joir  to  infer  that  the  assault 
was  made  wiUi  intent  to  murder.— Starr  v. 
S^tate,  67  N.  B.  327,  160  Ind.  661. 

Fob  Cases  fbom  Otiieb  States, 

See  26  Cent.  Dig.  Homic.  ||  643-5S2. 
Bee,  also,  21  Cyc.  p.  1021. 


VII  (B),  VUI  (A),  i  m 

Vm.  TBIAXi. 

Grounds  for  continuance,  see  CBnuzraL  Law* 

S§  589-598. 
Bight  to  trial  by  jury,  see  Jubt,  S  24. 
Right  to  trial  by  jury,  waiver,  see  Jubt.  |  29. 
Separation  of  Jury,  see  Cbiuinal  Law.  f  854. 

(A)  CONDUCT  IN  GENERAL. 
Harmless  error,  see  post,  {  336. 

§  262.  Presence  and  nse  of  articles  eon- 
neoted  wttih  offense. 

[a]  (Sap.  1SS3) 

In  a  murder  case,  it  is  proper  to  permit 
the  jury  to  see  and  handle  a  weapon  with  which 
it  is  alleged  the  crime  was  committed.— McDon- 
el  v.  State,  90  Ind.  320. 

[b]  Tha  clothing  worn  at  the  time  by  deceas- 
ed may  be  exhibited  to  the  jury.— (Sup.  1884) 
Story  V.  State,  99  Ind.  418;  a893)  Davidson  v. 
Same,  135  lod.  254,  84  N.  B.  972. 

[c]  (Sap.  1906) 

In  homicide,  where  the  testimony  was  such 
as  to  present  a  question  for  the  jury  as  to 
whether  the  wounds  inflicted  upon  deceased 
were  made  by  defendant's  naked  fists  or  by 
some  hard  Instrument,  like  a  knife,  it  was  prop- 
er to  exhibit  to  the  jury  a  knife  which  was 
taken  from  defendant  after  he  was  placed  in 
jail.— Osbum  v.  State,  78  N.  B.  601,  164  Ind. 
262. 

Foe  Gases  from  Otheb  States, 
See  26  Cbst.  Dig.  Homic  {  557. 
See,  also,  21  Ore.  p.  1024. 

1263.  Baeeptlon  •£  arldaase. 

Necessity  for  limiting  consideration  of  testi- 
mony, see  Cbxuinal  Lav,  {  673. 

Necessity  for  preliminary  proof,  see  Gbiuinal 
Law,  S  6S1. 

FOB  CA8E8  FBOIC  OtHBB  STATES* 

See  26  Cent.  Dig.  Homic.  ||  558-561. 
See,  also,  21  Oyc.  pp.  1025, 1026. 

S  267.    Use  of  dylnc  declarations. 

[a]  (Sttit.lSS4} 

It  is  in  the  discretion  of  the  court  whether 
evidence  laying  the  foundation  for  the  admission 
of  dying  declarations  shall  be  given  in  the  pres- 
ence of  the  jury. — Doles  v.  State,  97  Ind.  555. 

Cb]    (Bap.  1S90) 

Where  a  dying  declaratitm  is  objected  to 
as  an  entirety,  without  specifying  the  particu- 
lar statementa  which  do  not  relate  to  the  res 
gestee,  it  is  not  error  to  overrule  the  objection, 
where  it  contains  relevant  statements.— Archi- 
bald v.  State,  122  Ind.  122,  23  N.  B.  758. 

Fob  Cases  fbom  Otheb  States, 
See  26  Cent.  Dig.  Homic.  {  561. 
See,  also,  21  Cyc.  p.  1026. 
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(B)  QUESTIONS  FOH  JURY. 

Competeocy  of  ijing  dedantions,  sea  ante.  | 

218. 

S  268.  Qncitlona  of  l»w  or  of  tMt  ia 
Keseral. 

[a]  (Sop.  1W7) 

Id  a  prosecution  for  murder,  evldeoce  field 
to  require  the  submissloD  of  the  question  of 
Kuilt  to  the  jury.— Sanderson  t.  State,  1G9  Ind. 
301.  82  N.  E>.  525. 

Fob  Cases  fbou  Othkb  States. 

See  26  Cent.  Dig.  Homic.  i  562. 

See,  also,  21  Cyc  pp.  1026,  1029,  lOSa 

8  S69.  Element*  of  offenao. 

[■]    (Sap.  1868) 

In  a  prosecution  for  assault  with  intent 
to  murder,  the  intention  of  the  accused  is  for 
the  jury.-EunkIe  T.  State.  82  Ind.  220. 

Fob  Cases  fboh  Otheb  States, 
See  26  Cevt.  Dig.  Homic.  |  S6S. 
See,  also,  21  Cye.  p.  1027. 

1276.  Salf-dsfoMB. 
M  (Sap.  1877} 
On  the  trial  of  a  delieadant  indicted  for 
murder.^  the  evidence  showed  that  he,  beins  dis- 
abled in  one  arm.  had  procured  a  pistol  to  de- 
fend himself  against  a  threatened  assault  of  an 
able-bodied  man,  and  that,  while  standing  on  a 
public  street,  leaning  against  a  baUdlo^  snr- 
rounded  hj  an  excited  crowd,  he  had  been 
threatened  by  another  person,  and  then  struck 
by  a  third,  tiie  deceased,  whom  he  bad  at  once 
shot  and  kliled.  Held,  under  the  evidence  in  a 
prosecution  for  homicide,  that  no  question  as  to 
the  duty  of  the  defendant  to  retreat  was  pre- 
sented to  the  jury.— Bunyan  t.  State.  67  Ind. 
80,  26  Am.  Rep.  52. 

[b]  (Svp.  nm 

Evidence  showed  that  deceased  came  to  the 
door  of  a  house  where  defendant  boarded  about 
10  p.  m..  aud,  on  defendant's  receiving  him 
at  the  door,  he  expressed  a  desire  to  stay  all 
night;  stating  that  the  woman  with  whom 
the  defendant  boarded  had  told  him  that  she 
was  going  to  keep  boarders.  Defendant  then 
went  back  Into  the  house,  and  returned  and  told 
deceased  the  woman  could  not  keep  him.  Tho 
deceased  insisted  on  staying.  Defendant  then 
asked  deceased  if  be  was  not  sent  there,  and, 
not  getting  a  satisfactory  answer,  again  asked 
him,  to  which  deceased  replied,  "No."  Defend- 
ant closed  the  door,  and,  as  he  did  so,  deceased 
threw  a  t>eer  bottle,  striking  the  bouse  about 
three  feet  from  the  door.  Defendant  immedi- 
ately went  to  his  bedroom,  and,  securing  his 
revolver,  went  to  the  front  door,  opened  it,  and 
fired  at  once  at  the  deceased,  who  was  on  the 
outside  of  the  closed  front  gate  about  15  feet 
away.  There  was  evidence  that  the  defendant 
had  caused  his  landlady's  husband  to  procure  a 
divorce  from  her,  and  she  testified  that  she  and 
the  defendant  had  discussed  the  probability  of 


her  former  husband  sending  some  one  to  ber 
house  to  find  out  how  they  were  living.  There 
was  no  erideooe  that  the  deceased  attempted 
to  enter  the  house,  but  the  defendant  claimed 
that  he  made  a  movement  as  If  to  shoot  or 
throw  at  him  when  he  opened  the  door,  and 
that  on  this  he  fired  the  fatal  shot  Held,  that 
it  was  for  the  jury  to  determine  whether  de- 
fendant had  reasonable  ground  to  apprdimd 
that  his  life  was  in  danger,  or  that  he  was  ia 
danger  of  great  bodily  barm  from  deceased.— 
Ellis  V.  State,  52  N.  E.  82,  152  Ind.  32& 

Fob  Cases  fbou  Otheb  States, 
See  ^  Cexi.  Dig.  Homic  |  569. 
See.  also.  21  Cyc  p.  1028;  note,  3  L  R.  A. 
(N.  8.)  685w 

S  282.  Orsda  or  dmgnm  of  og—Oi 

[a]    (tap.  Ism 
The  question  whether  b  aunslanghter  com- 
mitted by  an  accused  wms  voluntas  or  invol- 
untary is  one  ot  {act  tot  the  Jury.— Bnmer  v. 
State,  68  Ind.  169. 

Fob  Cases  fbou  Otheb  Statxb. 
See  26  Geht.  Dig.  Homic  i  67i. 
See,  also,  Sa  Cyc  p.  1030. 

i282U>  Ex(«Bt  of  wwmUkmumt. 
[a]  (S«p.  urn 
On  a  prosecution  for  assaalt  with  lotaat 
to  kUl,  it  was  witiiln  tiia  province  of  the  jary 
to  Bx  the  punishment  ot  the  aceased,  and,  if  It 
was  within  the  law.  tt  cannot  be  disturbed  as 
being  ezcesslm— McCnlley  t.  States  82  Ind. 
42a 

Fob  Casks  fboh  Other  Statv8, 
See  26  Ceztt.  Dig.  Htunic  |  573^ 
See,  also,  21  Cyc  p.  1080. 

(C)  INSTRUCTTIONS. 

Application  of  instructions  to  case,  see  Csm- 

INAL  Law,  I  814. 
Assumption  as  to  facts,  see  CancmAL  Law,  1 

761. 

As  to  alibi,  see  Cbiminal  Law,  {  776. 

As  to  circumstantial  evidence,  see  Cbiiiiiial 
Law,  8  784. 

As  to  credibility  of  witnesses,  see  Cbuikal 
Law,  I  78S. 

As  to  declarations  of  codefendants,  see  Cmn- 
NAi,  Law,  S  779. 

As  to  determination  of  questions  of  law  as  in- 
vading province  of  jury,  see  Cbimikal  Law, 
I  766. 

As  to  inferences  from  evidence,  see  CJkiminal 

Law.  {  759. 
As  to  presumptions  and  burden  of  proof,  we 

CaiifiNAL  Law.  S  778. 
As  to  principals,  see  Cbuxnal  Law,  f  792. 
As  to  reasonable  doubt,  see  Gbihikak  Lav,  I 

789. 

As  to  rules  of  evidence,  see  CancnrAL  Lav,  I 

777. 
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As  to  wdght  and  Mifflcleacy  of  evidence,  eee 

ObnaHAi.  Law,  H  768.  764. 
Cmrtniction  and  dEeet  of  charge  aa  a  whole. 

Me  CBnaxAx.  Ialvt,  |  822. 
Hanolew  enor  In  ftailuie  or  refusal  to  i^re  in* 

■tmcdooi,  see  poat,  S  341, 
Hannleea  enor  in  giving  instmetioiifl,  see  poet, 

isda 

Inadvertent  errors,  see  Cbiuinai.  Law,  (  S21. 
Oidnlon  of  conrt  as  to  facts,  see  OBiuinAi>  Law, 
{  762. 

Requests,  see  C^nnKAL  I/aw,  |  824. 
Reqoesta  for  fartlier  or  more  specific  ioBtruc- 

tiona,  see  CsufiKAL  Law,  |  825. 
Bequests  for  iostmctions  already  given,  see 

C^naKAz,  Law,  {  829. 
Time  for  asking  instmctions,  see  Cbiuinal 

Law,  i  826. 

I S83.  ProTtaeo  of  oonvt  amd  iwy  im 

end. 

M     (S«p.  U73) 

The  court  instructed,  on  a  trial  for  mnrder, 
as  follows :  "Remember  that  70U  are  each  re- 
■ponrible  for  the  verdict  you  shall  rmder,  not 
forgetting,  however,  that  no  man  can  eafely  con- 
sider himself  iofaUible;  that  no  numlwr  of 
minds  can  agree  nptm  a  multitude  of  facts, 
ffodi  a>  this  case  presenti,  wtthoat  some  yield- 
ing of  the  jodgment  of  individuals  upon  the  evi- 
dence, some  deference  to  the  opinion  of  others, 
without  what  some  might  call  compromise  of 
differeut  views.  No  man  who  is  unwilling  to  do 
this  within  reasonable  limits,  and  without  a 
sacrifice  of  conscience,  ongfat  to  have  a  place  in 
the  jniy  box  or  be  a  memlter  of  a  deliberative 
body."  Held,  where  the  Indictment  was  for 
mnrder  In  the  firot  degree,  and  the  evidence  was 
all  drcnmstantial  and  tended  to  prove  murder 
In  the  first  degree  only,  and  there  was  a  verdict 
of  guilty  of  murder  In  the  second  degree,  with 
a  recommendation  to  executive  clemency,  that 
the  charge  was  erroneoas.— Clem  v.  State,  42 
Ind.  420;  18  Am.  Rep.  368. 

[b]  (S«*.itn) 
A  charge  to  the  Jury,  on  a  trial  for  murder, 
thoold  call  tiie  attention  of  the  Jury  to  all  the 
material  facts  necesmy  to  be  proved.  An  In- 
ttroetlon  CMnmoichv,  **We  will  now  direct 
your  attention  to  the  qnestlMi  whether  the  de- 
fendant gave  Hannah"  (the  deceased)  "strych- 
nine with  a  criminal  Intent,"  ftetd  to  be  er- 
TMwonB,  aa  liable  to  be  understood  by  the  Jury 
to  assame  the  disputed  point  whether  he  gave 
her  p(4son  at  all,  leaving  to  them  only  the  ques- 
tim  of  intent— Snyder  v.  Stote,  69  Ind.  106. 

[e]  (S«p.  1883) 
It  is  not  error  in  a  murder  case  to  give 
the  jury  a  careful  and  impartial  admonition  as 
to  the  importance  of  the  case,  as  well  to  the 
rights  of  defendant  as  to  the  interests  of  so- 
ciety.—Stoot  T.  State,  00  Ind.  1. 

m  (■■».un> 

An  instmction  Uiat,  unless  the  Jnry  were 
Bttisfled  beyond  a  reasonable  doubt  that  de- 
fendant killed  deceased,  they  Aould  find  him 


i  S89 

not  gnilty,  altfaonch  not  to  be  commended,  In 
leading  to  the  poselble  inference  that,  if  tiins 
satisfied,  they  were  to  ftnd  Um  guilty,  does  not 
contain  a  positive  misstatement,  and,  where  the 
kilUng  is  admitted,  Is  not  misleading.— Blelds  v. 
State,  134  Ind.  46,  32  N.  R  780. 

Such  an  ioBtniction,  followed  by  the  state- 
ment that  if  the  jury  were  thus  satisfied,  and 
there  remained  a  reasonable  doubt  as  to  wheth- 
er the  killing  was  with  premeditated  malice, 
defendant  could  not  be  found  guilty  in  the  first 
degree,  is  erroneous,  as  an  affirmative  pregnant, 
leaving  the  jury  to  infer  that,  in  the  absence 
of  doubt,  they  should  find  Um  guilty.— Id. 

Fob  Carks  fbom  Otheb  States, 

Sbe  26  Cent.  Dio.  Homic.  {S  576-583. 
See,  also,  21  Cyc.  pp.  1031-1035. 

1 284.  Oovyas  <Ml«tl. 

M  (Snp.UTD 
On  the  trial  of  a  defendant  indicted  for  the 
alleged  murder  of  a  person  whose  dead  body 
was  found  at  a  certain  place,  an  inatroction 
is  correct  which  states  that  the  questions  for 
the  determination  of  the  jury  are  whether 
the  deceased  had  been  Idlled  at  sodi  place,  and 
whether  such  killing  was  mnrder  or  manslaugh- 
ter, and  that,  if  the  deceased  "was  not  so  hltl- 
ed,"  they  must  find  the  defendant  not  guilty. 
—Beavers  v.  State,  58  Ind.  630. 

[b]  (Sap.  1880) 

On  trial  for  mnrder  by  willfully  changing 
a  switch  on  a  railroad  track,  it  was  admitted  by 
the  defense  that  the  death  of  deceased  was 
caused  by  the  wreck,  which  was  caused  by  some 
person  or  persons  changing  the  switch.  Held^ 
that  these  admissions  did  not  justify  the  court 
in  charging  that  "a  great  crime  has  been  com* 
mitted,"  since  the  admissions  might  be  true, 
and  the  criminal  intent  be  lacking  in  the  person 
who  changed  the  switclL— Jackman  v.  State,  71 
Ind.  149. 

[c]  (S«p.  ISSl) 

In  a  prosecution  for  murder,  it  is  error  to 
charge  that,  the  wounding  of  deceased  by  de- 
fendant having  been  admitted,  it  only  remains, 
as  far  as  the  corpus  is  concerned,  to  find  from 
the  evidence  that  the  wound  was  fatal,  since, 
to  constitute  the  crime  of  murder,  several  <dr- 
cnmstancee  must  be  shown,  in  addition  to  the 
mere  infliction  of  a  fatal  wound.— Batten  v. 
btate,  80  Ind.  S94. 

Fob  Cases  fbom  Otheb  States, 
See  26  Cent.  Dxo.  Homic.  |  684. 
See,  also,  21  Cyc  p.  1035. 

S  285.  Elemamta  af  oSeue  im  (aBoraL 

M   (Sap.  USD 

On  indictment  for  poisoning,  the  court  In- 
atmcted  the  jniy  to  convict  If  they  wen  sat* 
Isfied,  etc.,  that  the  poison  was  administered 
by  defendant,  **u  charged,"  with  the  purpose, 
etc,  to  kill  Kod  murder,  and  that  death  ensued 
"as  alleged."    Held,  that  the  jury  were  aul>- 


hohicidb;  vni  (C). 
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Etantiall;  told  that  they  were  required  to  be 
satisfied  that  the  crime  was  committed  at  tbe 
place  cbarsed  in  tlie  indictment— Dyer  v.  State, 

74  Ind.  594. 

[b]  (Sup.  lgS4) 

Id  a  prosectitioQ  for  murder,  it  was  not  er- 
ror to  iDstruct  tbat  if  the  jury  believed,  to  tbe 
exclusioD  of  all  reasonable  doubt,  that  accused 
committed  the  homicide  as  charged  in  the  indict- 
ment, the  precise  hour  at  which  it  might  have 
been  done  and  the  condition  of  the  body  as  to 
being  cold  or  warm  were  immaterial. — Koemer 
V.' State,  OS  Ind.  7. 

[c]  (»up.  18S5) 

Where,  in  a  prosecution  for  homicide  from 
arsenical  poisoning,  tbe  last  sicknees  of  the  de- 
ceased immediately  following  bis  symptoms  of 
arsenical  poisoning  was  within  a  week's  dura- 
tion, it  was  not  error  for  the  court  to  omit  to 
chaT^e  that  death  must  have  resulted  within  a 
year  and  a  day  after  tbe  poison  was  administer- 
ed in  order  to  justify  a  conviction.— Epps  v. 
State,  1  N.  E.  491,  102  Ind.  539. 

Fob  Cases  fbom  Otheb  States, 
See  26  Cent.  Dio.  Homic.  S  585. 
See,  alBo,  21  Cyc.  p.  1035. 

BS86.  iBtant,  mallw,  deliberatloii,  aad 

premeditation . 

Harmless  error,  see  post,  S  340. 

An  instmction,  in  a  trial  for  murder,  that 
if  the  killinir  was  done  unintentionally  during  an 
affray,  or  Intentionally  in  hot  blood  engendered 
by  the  combat  withoat  malice,  tbe  crime  was 
no  more  than  manelanghter,  was  vitiated  by 
the  addition,  "If  the  person  who  does  the  killing 
entertained  malice  towards  his  Tictim,  and  out 
of  such  malice  slew  him,  his  crime  would  be 
murder,  notwithstanding  his  blood  was  heated 
in  the  combat."— Patterson  t.  States  66  Ind. 
185. 

In  a  trial  for  murder,  an  Instruction  that 
if,  In  an  unprovoked  assault,  the  person  as- 
saulted is  intentionally  and  unlawfully  slain 
by  bis  assailant,  tbe  latter  is  guilty  of  murder, 
notwithstanding  his  blood  may  have  become  eo 
heated  as  to  carry  him  beyond  his  original  pur- 
pose, is  erroneous,  as  it  leaves  out  tbe  ele- 
ments of  malice  and  premeditation.— Id. 

[b]  (Sop.  1883) 
A  verdict  of  guUty  of  mnrder  in  the  sec- 
ond degree  will  be  set  aside  for  an  erroneous 
definition  of  the  crime  in  the  charge,  In  that  all 
reference  to  purpose  and  malice  Is  omitted.— 
Brooks  V.  State,  90  Ind.  428. 

[C]     (Svp.  1886) 

It  is  not  error  for  the  court,  In  its  instruc- 
tions on  a  trial  for  murder,  to  inform  tbe  jury 
what  facta  may  be  considered  as  evidence  of 
premeditation.— Hennlng  v.  State,  106  Ind.  3^ 
6  N.  E.  803,  7  N.  E.  4.  55  Am.  Rep.  756. 


[d]  (Snp.  1893) 

A  charge  that  "among^  the  osusl  evi- 
dences of  premeditation  are  previous  difficnlty, 
ill  will,  and  hatred,  previous  threats  to  kill, 
and  previous  preparatioa  to  take  life,  is  not 
open  to  the  objection  that  it  docs  not  enumer- 
ate all  the  evidences  of  premeditation,  since  it 
does  not  purport  to  do  so.  —  Davidson  v. 
State,  135  Ind.  254^  34  M.  E.  972. 

[e]  (Snp.  1900) 

Where,  after  tbe  deceased  had  been  fatally 
wounded  by  tae  first  sbot  fired  by  defendant, 
and  while  be  was  staggering  away  at  a  dis- 
tance of  from  20  to  40  feet,  defendant  stood 
up  in  his  buggy,  and  deliberately  fired  a  second 
shot  at  deceased,  and  the  evidence  as  to  trhetb- 
er  such  shot  took  effect  was  confiicting,  it  was 
proper  to  instruct  the  jury  tbat  the  firing  of 
the  second  shot  might  he  considered,  in  conne<^ 
tioQ  with  the  other  circumstances,  as  tendiig 
to  show  malice.— Harris  v.  State,  58  N.  E.  75^ 
155  Ind.  265. 

[f]  (Snp.  1910) 
In  a  murder  trial,  an  instruction  tbat  a 
mortal  wound  given  with  a  deadly  weapon  la 
the  previous  possession  of  tbe  slayer,  withoot 
any  or  upon  slight  provocation,  is  prima  fode 
willful  and  premeditated,  was  warranted  by  eri- 
dence  that  after  a  trifling  dnmken  quarrel  over 
a  card  game,  in  which  there  were  no  threats 
or  attempted  violence,  accused  walked  several 
blocks  to  procure  a  deadly  knife,  with  which, 
after  retomlug  to  the  place  of  quarrel,  be  stab- 
bed decedent  three  times ;  the  last  wound  being 
inflicted  after  decedoit  felL— lUgsby  v.  State,  81 
N.  B.  926. 

Fob  Cases  fbom  Other  States, 

Skb  26  Cent.  Dig.  Homic.  Sl  586-S91. 
See,  also,  21  Cyc.  pp.  1033-104a 

S  287.  Motive. 

[a]  (Snp.  1902) 

An  instruction,  on  a  prosecution  for  mur- 
der, that,  though  a  motive  to  commit  the  crime 
might  be  shown  as  a  circumstance  tending  to 
fix  the  crime  on  defendant,  proof  of  motive  was 
not  essential  to  conviction,  but  tbat  motive 
might  be  inferred  from  tbe  commission  of  the 
crime  itself,  if  the  commission  thereof  by  de- 
fendant and  his  sanity  at  the  time  of  such  act 
were  proved  beyond  a  reasonable  doubt,  was 
a  correct  exposition  of  tbe  law  on  the  sabject 
of  motive.— Wheeler  v.  State,  63  N.  B.  975. 158 
Ind.  6S7. 

[b]  (Snp.  1910) 

The  absence  of  motive  for  the  killing  of  de- 
fendant's wife,  in  a  case  in  which  all  tiie  evi- 
dence for  conviction  is  circumstantial,  la  a 
cumstance  to  be  considered  In  his  favor;  and 
he  Is  entitled  to  an  instruction  to  that  eSeet, 
there  being  evidence  to  support  bis  theory  of  no 
motive.— Porter  v.  State,  91  N.  E.  340. 

Fob  Cases  fbou  Otheb  States. 
See  26  Ceite.  Dio.  Homic  {  69EL 
See.  also,  21  Cyc  p.  1040. 


Tkis  Dlsest  Is  compiled  oa  the  Key-Nnmber  System.  For  explABaUoa*  see  nsffo  0^ 

Digitized  by 


S  283        [8  Ina.  Dlf.-Pw  677]        HOMICIDE,  VIU  (Q. 


f  288.  Hatnn  mnd  elranutaMM  of  a«t. 

L*]      (S«p.  18S8> 

Ad  instToction  on  a  trial  for  homicide  that 
it  the  jury  fiDd  that  the  person  inflicting  the 
mortal  wound  was  guilty  of  manalaughter  only, 
and  did  not  find  that  defendant  inflicted  the 
wound,  and  it  waa  not  proved  that  he  was  pres- 
ent aiding  and  asaisting  in  giving  the  fatal 
blow,  defendant  could  not  he  convicted,  was  er- 
roneous as  leading  the  jury  to  conflne  the  aid- 
ing and  assisting  to  the  act  of  inflicting  the  fa- 
tal blow.— Stipp  T.  SUte,  11  Ind.  62. 

[b]    (Sap.  1893) 

On  a  prosecutioQ  for  murder,  it  was  proper 
to  permit  the  state,  in  support  of  its  theory  that 
deceased  had  been  murdered  at  his  dwelling, 
and  afterwards  been  carried  to  a  barn  and  de- 
posited near  the  horsc>8  for  the  purpose  of  creat- 
ing the  impression  that  he  had  been  killed  by 
the  horses,  to  show  all  things  id  any  way  form- 
ing iMirt  of  the  transaction  from  which  an  in- 
ference of  guilt  or  innocence  might  be  drawn, 
and  the  condition  of  things  at  the  bouse  of  de- 
ceased immediately  after  the  body  was  found. 
—Davidson  v.  SUte,  M  N.  E.  972, 135  Ind.  254. 

(0]  fSvp.  1907} 
In  a  prosecnticm  for  homidde,  where  cir- 
eomstances  and  evidence  tended  to  prove  a  pre- 
concerted arrangement  on  the  part  of  defend- 
ant and  iiis  codefendants  to  deprive  deceased  of 
his  property,  and  that  this  led  to  the  murder, 
the  state  was  entitled  to  have  instructions  given 
to  the  jury  fully  presenting  its  view  of  the  case 
as  shown  by  the  evidence.— Cook  v.  State,  169 
Ind.  430.  82  N.  E.  1047. 

Fob  Cases  fbou  Otheb  States, 
See  28  Cent.  Dio.  Homic.  f  S93. 
See,  also,  21  Cyc.  p.  1041. 

1291.  Canse  of  deatlu 
M    lS«p.  1872) 

Where  a  general  instruction  has  been  giv- 
en which  limits  defendant's  responsibility  to  the 
effect  of  the  blow  given  by  him,  and  relieves 
him  of  respunsibility  for  disease  as  cause  of 
death,  it  is  not  error  to  refuse  an  instruction 
Uiat  sets  out  the  particular  facts  relied  on  by 
defendant  and  applies  to  them  that  principle- 
Harvey  V.  State,  40  Ind.  516. 

Fob  Cases  fbom  Othes  States, 
See  26  Cent.  Dig.  Homic.  S  506. 
See.  also,  21  Cyc  p.  1043. 

1292.  Elements  of  aasanlt  with  latent 

to  kill. 
Hannlesa  error,  see  pos^  |  340. 

M  (Sap.  iseB) 
On  the  trial  of  an  indictment  for  assault 
with  intent  to  murder,  the  court  instructed  the 
jury  that  if  they  should  find  from  the  evidence, 
to  the  exclusion  of  a  reasonable  doubt,  that  the 
defendant  intended  to  kill  the  prosecuting  wit- 
ness at  the  time,  yet  they  would  1>e  warranted 


under  the  law  in  acginitting  the  defendant  of 
the  intent  to  kill,  if  it  was  manifest  and  clear 
from  the  evidence  that,  because  of  the  manner 
in  which  the  gun  was  loaded  or  because  of  the 
distance  between  the  defendant  and  the  prose- 
cuting witness,  "it  was  physically  impossible 
that  death  could  possibly  have  resulted  from 
the  use  of  the  means  employed."  Held,  that 
the  charge  was  too  favorable  to  the  defendant, 
and  he  had  no  right  to  complain  of  it.— Kunkle 
V.  State,  32  Ind.  220. 

[b]  (Sop.  1877) 

Where,  on  a  prosecution  for  assault  and 
battery  with  intent  to -murder,  it  appears  that 
the  injured  party,  being  onarmed,  bad,  after  at- 
tacking the  defendant,  fled  for  safety  from  the 
defendant,  who  was  armed  and  also  aided  by 
another,  it  is  not  available,  as  cause  for  a  new 
trial,  that  an  instruction  to  the  jury  in  relation 
to  the  duty  of  the  defendant  when  the  injured 
party  had  retreated  did  not  refer  to  the  fact 
as  to  whether  such  retreat  was  or  was  not 
made  in  "good  faith."-r-JaireU  v.  State,  5S  Ind. 
293. 

[c]  (Sup.  1878) 

In  a  prosecution  for  assault  with' Intent  to 
klU,  a  charge  that,  if  the  jury  are  satisfied 
that  defendant  unlawfully  attempted  to  com- 
mit a  violent  Injury  upon  the  person  assaulted, 
and  then  and  there  had  a  present  ability  to  com- 
mit it  as  charged,  "then  does  the  e^'idence  con- 
vince you  beyond  a  reasonable  doubt  that  such 
assault  was  perpetrated  with  intent  to  commit 
the  felony  mentioned  in  the  indictment?"  is  not 
objectionable  on  the  ground  that  the  jury  would 
reasonsbly  infer  that  they  should  find  defendant 
guilty  if  he  attempted  any  violent  injury  upon 
the  assaulted  party,  and  had  the  ability,  and  in- 
tended to  commit  the  injury  charged.— McCulley 
V.  State,  02  Ind.  428. 

[d]  (Sap.  mi) 

In  a  prosecution  for  assault  and  battery 
with  intent  to  kill,  an  instruction  that,  to  con- 
vict, it  must  be  proved  beyond  a  reasonable 
doubt  that  at  this  county,  within  two  years 
prior  to  filing  the  information,  defendant  com- 
mitted an  assault  and  battery  on  the  person  of 
C,  and  that  at  the  time  of  the  assault  and  bat- 
tery he  intended  to  kill  said  C,  stated  a  correct 
proposition.— Keller  v.  State,  90  Ind.  448. 

[e]  (Snp.  1895) 

On  a  trial  for  assault  with  intent  to  kilt, 
an  instruction  that  the  mere  fact  that  death  did 
not  ensue,  or  the  mere  statement  of  the  defend- 
ant that  he  did  not  intend  to  kill  the  prosecuting 
witness,  would  not  justify  the  jury  in  finding; 
that  defendant  did  not  so  intend ;  and  that  if 
one  purposely  shoots  another  with  a  deadly 
weapon,  near  s  vital  point,  and  in  such  man- 
ner that  death  would  probably  ensue,  all  the 
oHitT  elements  of  the  crime  concurrinR,  the  jury 
will  be  justifled  in  believing  that  defendant  in- 
tended to  kill,  though  defendant  himself  claim- 
ed that  he  did  not  Intend  to  kill,  is  not  a  charge 
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on  the  weight  of  evidence.— Newport  t.  State, 
140  iDd.  299,  39  N.  S.  d26. 

If]     (Sup.  1903} 

Where  defeDdant  committed  an  assault  and 
battery  on  prosecutor  immediately  after  hav- 
ing assaulted  prosecutor's  brother,  an  instruc- 
tion tliat  if  defendant  engaged  in  a  combat  with 
prosecutor  and  his  brother  at  tbe  same  time, 
and  on  the  first  assault  by  one  of  them  with 
his  fiats  only  defendant  used  a  deadly  weapon 
<m  both,  tbe  use  of  such  weapon  without  with- 
drawing or  attempting  to  withdraw  from  tbe 
contest  was  not  excusable,  was  not  erroneous  in 
requiring  a  withdrawal  or  attempt  to  withdraw 
from  the  contest  both  with  prosecutor  and  his 
brother.— Starr  State,  67  N.  E.  627. 160  Ind. 
661. 

Wbere  an  information  charged  defendant 
with  assault  and  battery  with  intent  to  murder, 
an  Instruction  that,  if  the  jury  found  from  the 
evidence  beyond  a  reasonable  doubt  that  de- 
fendant unlawfully  committed  an  assault  and 
battery  on  prosecutor  with  intent  to  commit 
a  felony— that  is,  with  intent  to  commit  murder 
in  tbe  first  or  second  degrees,  or  manslaughter^ 
or  an  assault  and  battery  only,  that  it  was  their 
duty  to  find  him  guilty  as  charged,  was  not  ob- 
jectionable as  in  effect  charging  that,  if  tbe 
jury  found  defendant  guilty  of  an  assault  and 
battery  with  intent  only  to  commit  that  offense, 
they  should  find  him  guilty  of  assault  and  bat- 
tery with  intent  to  kill^Id. 

Fob  Cases  fbou  Other  Stater, 

See  26  Cent.  Dig.  Homic  SS  &97-603. 
See.  also,  21  Cyc.  pp.  1043-1045. 

f  293.  Bfattem  of  def nue  In.  s«nenL 

[a]  iSnp.  1ST6) 

Where  a  defendant  was  on  trial  for  having 
committed  murder  in  the  first  degree  by  admin- 
istering poison,  it  was  error  tor  the  court  to  re- 
fuse to  instruct  the  jury  trying  the  cause  that 
if  they  found  that  the  poison  was  administered 
to  the  deceased,  a  woman,  only  to  excite  her  sex- 
ual passions,  and  thereby  enable  the  defend- 
ant to  carnally  know  her,  and  without  any  pur- 
pose or  intention  to  bill  her,  they  could  not  find 
the  defendant  guilty  of  morder.— Bechtelbeimer 
V.  State,  54  Ind.  12& 

[b]  (Sdp.ISIO) 

On  a  prosecution  for  an  assault  and  bat- 
tery witb  intent  to  kill  and  morder.  It  appeared 
tliat  prosecoting  witness  was  physically  very 
much  the  superior  of  defendant,  and  that  the 
shooting  by  defendant  did  not  take  place  until 
be  bad  been  knocked  down  by  the  prosecuting 
witness,  and  that  the  difficulty  arose  from  tbe 
fact  that  defendant  was  present  at  the  place  of 
business  of  the  prosecoting  witness  on  invita- 
tion of  officers  armed  with  a  search  warrant  to 
search  for  intoxicating  Uqnor;  defendant  hav- 
ing been  active  as  an  antl-saloon  man.  Seld, 
that  an  instruction  that,  if  defendant  was  guilty 
beyond  a  reasonable  doubt,  his  previous  good 
character  for  peace  and  quietude  conid  not  avail 
him,  except  on  the  question  of  his  credibility  as 


a  witness,  was  erroneons,  as  such  evidoiee  pro^ 
erly  affected,  not  only  the  question  of  guilt  or 
innocence,  but  the  question  of  tbe  fine. — Hnad- 
ley  V.  Bute,  91  N.  E.  225. 

Fob  Cases  pbom  Otheb  States, 
See  26  Cent.  Dig.  Homic  |  004, 
.See,  also,  21  Oyc.  p.  1045. 

i  294.  Insanity  or  Intoxieation. 

Ab  to  opinions  of  medical  experts,  see  Obuunal 

Law,  i  783. 
Harmless  error,  see  poet,  {  340. 

U]      (9«p.  1877) 

An  instraction,  on  a  murder  trial,  that  in- 
toxication does  not  excuse  or  mitigate  crime, 
and  that  although  the  mind  may  be  stimulated 
by  intoxicating  liquors,  and  the  person  intoxi- 
cated made  bolder  and  more  reckless  in  conse- 
quence of  tbe  intoxication,  yet  that  fact  will 
not  excuse  the  commis^on  of  a  crime,  althou^ 
it  would  be  legally  excused  if  defendant's  mind 
at  the  time  of  the  killing  was  so  diseased  and 
disordered  by  the  use  of  liquor  that  there  was 
an  absence  of  want  of  intention  to  commit  a 
crime  in  the  act  of  killing,  is  not  erroneona,  in 
the  absence  of  any  request  for  further  instnie- 
tions.— Oillooley  t.  Stat^  68  Ind.  182. 

[b]  (Sup.  1884) 

On  the  issue  of  insanity,  in  a  bomidde 
case,  it  is  proper  to  Instruct  the  jury  that  it  Ib 
their  duty  to  carefully  scrutinize  the  evidence  lo 
support  of  insanity.— Sanders  v.  State,  04  Ind. 
147. 

[c]  (Sap.  US4) 

In  a  prosecution  for  homidde,  an  Instaie- 
tlon  is  properly  refused  that  it  will  be  proper 
for  the  jury  to  inquire  what  motive  oonsistait 
with  sanity  is  shown  by  tbe  evidence  to  have 
existed  in  the  mind  of  tiie  accued  for  taUog 
the  life  of  deceased,  and,  if  there  Is  a  went  of 
such  motive  for  the  alleged  crime,  the  fact  that 
it  was  done  under  clnmmstaneea  whidi  nnde^ 
ed  detection  and  arrest  inevitable.  If  it  was  so 
done,  are  important  points  of  condderatioo,  u 
it  directed  the  Jury  that  tbe  fact  that  the  bood- 
cide  was  openly  committed  was  one  of  imfn- 
tance  eqnal  to  that  of  the  absence  of  metiver* 
Goodwin  T.  State,  06  Ind.  SSO. 

In  a  prosecutitHi  for  homicide,  in  which  tha 
defense  of  insanity  is  interposed,  an  Instmctloo 
assuming  that  the  fact  that  the  accosed  wu 
confined  in  a  hospital  for  tbe  insane  was  priaia 
fade  eiddenee  of  insanity  was  properly  i^nacd. 
—Id. 

In  a  prosecution  for  bomidde,  in  whidi  in- 
sanity  was  interposed  as  a  defense,  an  instruc- 
tion was  properly  refused  that  the  condact  of 
the  accused  while  in  the  hospital  for  the  insue 
should  not  be  considered  on  the  qaestlon  of  bi> 
mental  condition  at  that  time,  unless  bis  sanity 
was  proved  beyond  a  reasonaUe  doubt  b;  otber 
evidence. — Id. 

In  a  prosecution  for  bomidde  in  whidi  iM 
defense  of  insanity  was  interposed,  an  instnK' 
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tion  in  tfae  language  of  Rev.  St  1881.  I  2044, 
tbKt  aoy  person  is  of  unsouod  mind  who  ia  an 
idiot,  Qon  c<»Dpos  mentis,  a  lunatic,  or  a  mono- 
maniac or  a  diatiacted  peraon,  is  properly  re- 
fused, as  the  vorda  used  In  the  definfUon  were 
general,  and  the  dgniflcation  of  some  of  them 
indefinite,  and  would  hare  tended  to  confuse  the 
jury.— Id. 

Id}  <Snp.  1888) 
Mental  capacity,  whether  strong  or  week, 
does  not  affect  the  question  of  punishment,  and, 
on  a  prosecntion  for  homicide,  it  was  not  error 
to  strike  out  of  an  instruction  a  portion  thereof 
whidi  told  the  Jury  that  there  should  be  an  ac- 
quittal in  case  of  a  proof  of  actual  insanity, 
"however  partial  it  may  be."— Warner  v.  State, 
16  N.  E.  189,  114  Ind.  137. 

[•]     (8np.  1900) 

Where  the  sanity  of  the  accused  la  In  Is- 
sue on  a  trial  for  murder,  an  inatmction  that  a 
man  with  ordinary  will  power,  unimpaired  by 
disease,  is  required  to  govern  his  passion,  and 
if  be  yielda,  and  purposely  and  maliciously  slays 
another,  he  cannot  escape  the  penalty  on  the 
ground  of  mental  incapacity,  is  not  objectloD- 
able,— Blume  t.  State.  06  N.  B.  771,  154  Ind. 
343. 

Where  jealousy  was  the  motive  for  the 
homicide,  an  instruction  that  absence  of  motive 
might  be  considered  as  a  circumstance  in  sup- 
port of  defendant's  plea  of  insanity  was  proper- 
ly refused,  as  inapplicable  to  the  facts.— Id. 

[fl  (tap.  1902) 
On  a  prosecution  for  murder,  wherein  the 
defense  was  insanity,  the  court  instructed  that, 
if  insanity  is  of  chronic  character,  it  is  presum- 
ed to  continue  until  the  contrary  appears,  but 
if  caused  by  a  weakened  physical  condition,  etc., 
or  "strong  passions,  violent  temper,"  or  some 
other  temporary  cause,  and  lucid  intervals  ap- 
pear, there  is  no  presumption  of  continuance. 
The  evidence  showed  that  defendant  had  been 
so  abusive  and  unkind  to  his  wife  on  account  of 
nofonnded  jealousy  that  she  had  to  leave  him ; 
that  she  thereafter  came  back  to  live  with  him, 
and  he  continued  bis  abuse,  on  one  occasion  at- 
tacking her  with  a  chair,  so  that  she  had  to 
leave  him  again ;  and  that  on  one  occasion  de- 
fendant made  violent  threats  against  persona 
charged  by  him  with  eating  food  sent  by  him  for 
the  use  of  his  children.  Held,  that  there  was 
sufficient  evidence  of  violent  temper  to  justify 
the  reference  thereto  in  the  Instruction.— Wheel- 
er V.  State,  63  N.  E.  975,  1S8  Ind.  687. 

[g]    (8ap.  IWQ) 

An  inatruction  that,  though  there  may  b« 
some  mental  derangement,  still  If  accused  at 
such  time  had  mental  capad^  sufBdent  to  ade* 
qoately  comprehend  the  nature  and  consequenc- 
es  of  bla  acts,  and  a  mind  saffident  to  delib- 
erate and  premeditate  and  to  form  an  intent  on 
and  purpoee  to  kill— an  unimpaired  will  power 
suffident  to  control  an  Impulse  to  commit  crime 
—he  is  not  entitled  to  an  acquittal  apon  the 
ground  of  mental  Incapadty,  was  not  obJectI<m- 
able,  as  reflecting  on  the  defense,  or  suggesting 


justification  for  a  verdict  of  guilty.— Hoover  t. 
State)  68  N.  E.  591,  161  Ind.  348. 

[h]    (Sop.  1906) 

On  the  issue  ol|  insanity  In  homicide,  a 
charge  that  defendant  should  be  acquitted  if  he 
was  of  unsound  mind  when  the  offense  was  com- 
mitted, although  all  the  essential  elements  of 
murder  or  manslaughter  were  established,  was 
properly  refused,  as  the  element  of  criminal  in- 
tent is  necessarily  Involved  in  all  crime,  and  one 
capable  of  entertaining  a  criminal  attempt  can- 
not in  law  be  deemed  a  person  of  unsound  mind. 
— Osbum  V.  State,  73  N.  E.  601,  164  Ind.  262. 

Fob  Cases  fbou  Otheb  States, 

Ske  26  Cert.  Diq.  Hemic.  |  605 ;  14  GeitT. 

Dig.  Crim.  Law.  H  1824,  1830. 
See,  also.  21  Cyc  pp.  1016.  1047. 

9  297.  Ezonsa  or  JutUoatlom  In  smeral* 

[a]  (Sap.  1908) 

In  a  prosecution  for  homicide,  an  Instruc- 
tion on  the  issue  of  justification,  which,  after 
enumerating  certain  facts  and  circumstances 
shown  by  the  evidence,  states  that  the  jury  must 
consider  such  facts  and  circumstauces  in  con- 
nection with  "all  the  evidence  and  the  facts  and 
circumstances  as  shown  by  the  evidence  sur- 
rounding and  leading  up  to  the  killing,"  is  not 
open  to  the  objection  that  it  fails  to  enumerate 
all  the  facts  and  circumstances  which  the  jury 
might  consider  on  sufh  issue.- Duncan  v.  State, 
171  Ind.  444,  86  N.  E.  641. 

The  rale  that,  where  the  court  undertakes 
to  enumerate  the  facts  and  circumstances  con- 
nected with  an  offense,  the  enumeration  must 
be  complete,  la  not  applicable  to  an  instruction 
given  in  a  homicide  case  on  defendant's  claim 
of  justification.- Id. 

Fob  Cases  fbou  Otheb  States, 
See  26  Cert.  Dig.  Homlc.  |  611. 
See,  also,  21  Cyc.  p.  1049. 

S300.  Salf-defaaaa. 

Harmless  error,  see  post,  |  340. 

W    (Sap.  1861) 

It  is  not  error  for  the  court  to  refuse  to 
charge  the  jury  that,  if  they  believe  from  the 
evidence  that  the  defendant  killed  the  deceased 
when  there  was  a  reasonable  apprehension  on 
his  part  that  the  deceased  was  about  to  inflict 
upon  him  great  bodily  barm,  they  should  acquit 
the  defendant,  as  such  instruction  ignores  sev- 
eral circumstances  that  might  control  it,  such 
as  provocation  by  defendant— Fabuestock  v. 
State,  23  Ind.  281. 

[b]  (Bnp.  I8n> 

Where,  fa  a  prosecntion  for  homldda,  tiiere 
was  doubt  as  to  which  of  the  blows  was  mortal, 
it  was  proper  to  Instmct  that  if  the  blows 
which  canaed  the  death  of  tte  deceased  were 
given  in  self-defense,  and  other  blows  were 
afterwards  given  which  were  not  given  In  self- 
defense,  not  mortal,  defendant  was  not  guilty.— 
Miller  v.  State,  37  Ind.  432. 
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[e]     (Snp.  1870 

Where  there  is  evidence  tendinf  to  ahow 
that  the  defendant  acted  in  aelt-defenae,  it  is 
error  to  Instruct  the  jnry  that,  if  the  death 
ot  a  hnman  being  be  prodnced  hj  a  deadly 
weapon  in  the  handa  of  another,  the  presump- 
tion is  that  the  party  VBlog  such  weapon  in- 
tended, and  ia  guilty  ot  murder,  and  that  to 
remove  this  presumption  and  reduce  the  killing 
to  manslaughter  it  devolves  on  the  defendant 
to  ahow  that  it  was  under  great  provocation, 
such  as  endangered  the  life  of.  or  would  have 
resulted  In  great  bodily  barm  to,  the  party  us- 
ing such  weapon.— Kingen  v.  State,  45  Ind.  518. 

[d]  (Sap.  18T6) 

it  is  error  to  instruct  the  jury  in  a  homi- 
cide case  that  to  acquit  either  of  the  codefeod- 
auts  oD  the  ground  of  self-defense,  they  should 
have  feared  and  had  reasonable  cause  to  fear 
death  or  great  bodily  harm  at  the  hands  ot  the 
deceased.— Ilicka  v.  State,  61  Ind.  407. 

[e]  (S«p.  1S75} 

In  a  homicide  case  it  is  error  to  chat^ 
that  "there  can  be  do  successful  setting  up  of 
the  plea  of  self-defense  unless  the  necoRsity  for 
taking  Ijfe  is  actual,  present,  and  argent;  in  a 
word,  unless  the  taking  of  his  adversary's  life 
is  the  only  reasonable  resort  of  the  party  who 
kills  bis  antagonist,  and  he  is  compelled  to  do 
ao  in  order  to  save  his  own  life  or  person  from 
great  harm  and  severe  calamity,"  and  that 
"self-defense  can  only  be  resorted  to  in  a  case 
of  absolute  necessity."— Wall  t.  State,  61  Ind. 
453. 

[I]     (Sap.  1877) 

In  a  manslaughter  case,  in  which  there  was 
evidence  of  justification  and  self-defense,  the 
court  charged  that  if  two  persona  strike  another 
at  the  same  time,  ooe  of  whom  administered 
the  blow  with  a  deadly  weapon,  and  the  other 
with  his  hand  unarmed,  and  death  resulted  from 
the  blows  so  inflicted,  then,  if  the  death  waH 
occasioned  by  the  parties  so  striking,  upon 
sudden  heat  or  involuntarily,  hut  in  the  com- 
mission of  some  unlawful  act,  both  parties 
would  be  guilty  of  manslaughter,  and  the  Jury 
should  find  defendant  gnilty  if  the  evidence  con- 
vinced them  beyond  a  reasonable  doubt  that 
defendant  contributed,  by  blows  administered 
at  the  time,  to  deceased's  death.  Beld,  that 
such  iQstniction  waa  erroneous,  as  wholly  ig- 
noring the  question  ot  jostlficatioa  or  self-de- 
fense.—Waybright  V.  State,  56  Ind.  122. 

[g]    (Sap.  1880) 

In  homicide,  a  charge  that  the  jury  may 
consider  evidence  of  deceased's  intoxication 
and  of  his  violent  and  quarrelsome  disposition 
as  justifying  defendant  in  attempting  to  diaarm 
deceased  in  case  they  should  find  that  defend- 
ant did  not  first  assanit  deceased,  and  provided 
deceased  used  or  threatened  to  use  the  pistol 
otherwise  than  in  the  necessary  and  proper  de- 
fense of  his  person,  waa  sufficiently  favorable 
to  defendant— Patterson  v.  State,  70  Ind.  34!. 


[h]  (B«p.l8Sl) 

In  a  trial  for  asaanlt  witb  intent  to  Un, 
the  court  stmck  from  a  requested  diaige  defin- 
ing the  right  of  self-defense  the  words,  **Tb«> 
defendant  in^ats  that  he  acted  In  self-defeaie 
on  the  occasion  mentioned  in  the  indictment" 
Held  no  Bubstantial  error. — Presser  t.  State,  77 
Ind.  274. 

While  it  Is  more  accurate  in  defining  the 
right  of  self-defense  in  an  instruction  to  say 
that  the  act  of  defendant  in  inflicting  an  in- 
jury on  his  assailant  would  be  "excusable"  nn- 
der  the  proper  circumstances,  the  use  of  the 
word  "justifiable"  in  that  connection  will  not 
be  regarded  as  substantial  error.— Id. 

In  a  prosecution  for  assault  with  intent  tn 
kill,  a  requested  instniction  that  "if  you  fin^l 
from  the  evidence  that,  while  the  dpfeodiiiit 
was  peaceably  attending  the  last  presidential 
election,  he  was  violently  assanlted  by  B.  and 
others,  he  had  the  right,  without  retreating,  to 
repel  force  by  force;  and  if,  in  the  exercise  of 
his  rlgjit  of  self-defense,  his  principal  assailant 
was  injured,  he  waa  juatlfiable"— was  properly 
modified  by  inserting  after  the  word  "was"  to 
words  "without  tanlt  on  bte  part."— Id. 

[i]  (S«p.  1883) 

Where  defendant  on  a  prosecution  for 
homicide  claimed  to  have  done  the  killing  in 
self-defense,  he  could  not  complain  of  an  in- 
struction that  where  a  homicide  Is  perpetrated 
by  an  intential  use  of  a  deadly  weapon,  In 
Ruch  manner  as  is  likely  to,  and  actually  does 
produce  death,  the  law  presumes  such  homicide 
was  committed  purposely  and  malidously.  an- 
less  it  was  done  in  aelf-defense,  or  In  a  sndden 
heat,  caused  by  sncb  provocation  as  by  law  re- 
duces the  killing  to  the  grade  ot  manslaughter. 
— McDermott  v.  State.  8»  Ind.  187. 

Where  defendant,  on  a  prosecution  for 
homicide,  claimed  that  the  killing  was  done  in 
self-defense,  a  charge  that  it  waa  not  neces- 
sary that  the  defendant  should  have  believed  it 
necessary  to  take  the  life  of  the  assailant  in  or- 
der to  reasonably  defend  himself,  but  it  is  suffi- 
cient to  excuse  the  defendant  if  the  death 
his  assailant  resulted  from  the  defendant's  n-n- 
Ronable  defense  of  himself,  was  as  favoral.l- 
to  defendant  as  be  had  a  right  to  ask.— Id. 

in    <S«P.  1884) 

The  modification  of  Instructions  that  > 
person  might  take  life  to  avoid  "very  consil- 
erable"  harm,  by  the  nse  of  the  word  "great" 
Instead,  is  no  error.— Behymer  t.  State,  %  Ind. 
140. 

[k]  (Snp.  1892) 
.The  court  instructed  the  jnry  to  acqnit  in 
ease  there  was  any  reasonable  hypothesis  mn- 
aistent  with  Innocence  which  did  not  contradifi 
credible  evidence  In  the  case;  and  instmctoi) 
also,  on  the  subject  of  self-defense,  that  if  <^o- 
fendant,  being  without  fault,  believed  himself 
In  imminent  danger  of  great  bo^ly  harm,  and 
could  think  of  no  less  dangerous  means  of  prr- 
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Tentins  the- same  than  the  use  of  the  veax>on 
employed,  be  would  be  jnstified  in  making  such 
nse  of  it  aa  then  appeared  necessary.  This 
was  followed  by  a  atatement  that  they  were  to 
be  very  carefnl  on  thin  point;  that  deceaspd's 
riKht  to  life  was  just  as  sacred  as  defendant's 
right  of  self-defense.  Btid  objectlonaUe,  be- 
cause ambiguous,  and  not  affirmatively  stater], 
and  because  undue  prominence  was  given  to  the 
ne<-i-F:xity  for  deliberation.— Fields  t.  State,  134 
Ind.  41!,  32  N.  E.  780. 

p]    (Sap.  1S95) 

Deceased  was  killed  by  a  stone  alleged 
to  have  been  thrown  by  defendant.  Defendant 
testified  that  deceased's  attack  npon  him  was 
onproroked  and  violent,  that  be  advanced  uiwn 
defendant  as  the  latter  was  retreating,  and  thut 
defendant  thonght  deceased  was  going  to  hit  biio ; 
but  he  also  claimed  that  a  third  person  threw  tlie 
stone.  Ucid,  that  there  was  no  error  in  instruct- 
ing as  to  self-defense,  though  defendant  object- 
ed thereto.— Heed  v.  State,  141  Ind.  11(1,  40  N. 
E.  025. 

[n]    (Sup.  1S96) 

On  a  prosecution  for  murder  in  the  first  de- 
cree, the  defense  was  self-defense,  and  the  court 
instructed  that,  in  order  to  justify  a  homicide 
OQ  the  ground  of  self-defense,  a  person  injured 
or  atisailed  must  employ  alt  reasonable  means 
within  his  power  consistent  with  bis  safety  to 
avoid  the  danger,  and  avert  the  necessity  of 
taking  life,  that  he  must  even  retreat,  if  re- 
treat be  safe  and  practical,  but  that  where 
one  is  attacked  and  hia  life  is  in  danger,  or  he 
is  in  danger  of  great  bodily  harm,  and  retreat 
is  not  safe  or  practical,  he  is  not  obliged  to  re- 
treat HfM,  that  the  instraction  was  errone- 
OQS.-Page  v.  State,  40  N.  E.  745,  141  Ind.  280. 

[O]  (Snp.  1899) 
A  charge  on  self-defense  was  not  vitiated 
by  addition  of  the  words,  "The  law  does  not 
permit  a  person  to  revenge  himself  in  any 
caie.**— Rains  r.  State,  52  N.  E.  450,  152  Ind. 
GO. 

[o]     (Snp.  1900) 

Where  there  was  evidence  that  the  accused 
believed  from  appearances  that  the  prosecuting 
witness  was  advancing  with  a  gun,  until  he 
tamed,  just  as  the  last  shot  was  fired,  when 
the  accused  saw  it  was  an  umbrella,  whereupon 
he  stopped  firing,  it  was  error  to  refuse  to 
chaise  that  if  accused  honestly  believed  that 
he  was  being  violently  assaulted  with  a  dan- 
gerous weapon  and  that  he  was  in  danger  of 
receiving  great  bodily  harm,  then  his  right  of 
■elf-defense  intervened,  though  it  afterwards 
developed  that  the  supposed  danger  was  not 
n>al.-Enlow  t.  State,  57  X.  E.  530,  154  Tnd. 
CC4. 

[p)    (Sup.  1901) 

Wbere,  in  a  prosecution  for  an  assault  and 

battpry  with  intent  to  commit  murder,  thorr 
w-as  no  evidence  that  the  prosecuting  witness 


was  making  or  attemptil^  to  make  any  assanlt 
on  the  accused  at  or  immediately  before  the  as- 
rault  charged,  and  there  was  no  evidence  that 
the  manner  and  actions  of  the  prosecuting  wit- 
ness were  such  as  to  cause  the  accused  to  be- 
lieve, and  that  he  did  believe,  he  was  in  danger 
of  losing  bis  life  or  of  aufFering  great  bodily 
harm  from  the  prosecuting  witness  unless  be 
committed  the  acts  charged,  the  accused  was 
not  entitled  to  have  the  law  of  self-defense  giv- 
en to  the  jury.— Braxton  t.  State,  61  N.  E.  195, 
157  Ind.  213. 

[q]   (Sop.  im) 

The  court  instructed  that  if  the  jury  found 
that  the  accused  was  not  assailed  and  not  in 
danger  of  great  bodily  harm,  and  that  no  at- 
tempt had  been  made  by  the  deceased  or  by 
those  aBsociated  with  him  to  commit  a  felony 
on  accused's  property  or  on  bU  habitation  by 
snrprise  or  violence,  and  that  no  attempt  bad 
been  made  to  commit  a  felony,  and  that  he  bad 
no  reason  to  believe,  and  did  not  believe,  that 
his  life  was  in  danger  or  that  be  was  In  dan- 
ger of  bodily  harm,  and  that  be  had  no  reason 
to  believe  that  an  attempt  to  commit  &  felony 
had  been  made,  and  that  he  saw  some  persomi 
on  the  sidewalk  and  fired  In  tlieir  direction,  in- 
tending to  frighten  th^,  and  killing  deceased, 
the  shooting  woaM  not  be  justifiable.  Held, 
that  the  instructi<m  was  not  erroneons.  In  that 
it  made  the  law  of  self-defense,  depend  on  the 
intent  of  the  assailant,  rather  than  upon  what 
the  person  assailed  ml^t  believe  was  the  in- 
tent of  the  assault— Harmon  t.  State,  62  N.  E. 
630,  358  Ind.  37. 

On  a  prosecution  for  murder,  the  defense 
being  self-defense,  the  evidence  showed  that, 
stones  having  been  thrown  again^it  the  houne 
of  accused,  he  came  out  on  the  porch,  and,  ad- 
dressing persons  in  front  of  the  house  (among 
them,  deceased),  stated  that  if  any  more  stones 
were  thrown  he  would  use  a  shotgun,  and 
that,  more  stones  being  thrown,  he  came  out 
with  a  gun  and  started  in  pursuit  of  deceased 
and  bis  companions,  and  shot  and  killed  deceas- 
ed. Accused  testified  that  jast  before  firing  the 
shot  more  stones  were  thrown  at  him.  The 
court  instructed  that,  In  the  exercise  of  the 
right  of  self-defense,  a  person  must  act  hon- 
estly; that  a  person  assaulted  must  not  pro- 
voke an  attack  In  order  that  he  may  have  an 
apparent  excuse  for  killing  his  adversary. 
Held,  that  the  instrnction  was  not  erroneons 
as  devoid  of  any  relevancy  to  the  issues  or 
evidence  in  the  case. — Id. 

The  court  instructed  that  if  they  found  de- 
censod  and  bis  companions  mischievously  threw 
stones  against  accused's  house,  but  without  any 
purpose  or  intent  to  commit  a  felony,  and  that 
no  felony  was  attempted,  such  conduct  on  their 
part  was  merely  a  misdemeanor.  Held,  that 
the  instruction  was  not  erroneous  as  depriving 
accused  of  the  benefit  of  the  rule  that  an  ap- 
parent danger  is  sufficient  to  justify  the  exer- 
ciHe  of  the  rijiht  of  self-defense. — Id. 
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[r]    (Sap.  1904) 

Where,  in  a  prosecution  for  murder,  it  ap- 
peared that  deceased  bad  retreated  to  a  wall, 
and  was  calling  on  defendant's  sister  to  desist 
from  stoQing  liim,  when  defendant,  who  had 
not  been  present  at  the  previous  difficulty, 
rushed  at  deceased,  and  stabbed  biin  once,  in- 
Hicting  a  mortal  wound,  a  requested  instruc- 
tion  relating  exclusively  to  the  right  of  self- 
defense  was  properly  refused.— Spaulding  v. 
State,  70  N.  E.  243,  162  Ind.  297. 

[■]    (Svp.  ISOS) 

Where,  on  a  prosecution  for  assault  with 
intent  to  kill,  it  was  shown  that  defendant  at- 
tempted to  interview  a  witness  against  him  in 
a  civil  action;  that  the  attorney  for  the  party 
endeavored  to  protect  the  witness;  that,  defend- 
ant attempted  to  push  the  attorney  aside;  that 
prosecuting  witness,  on  seeing  the  difficulty, 
started  toward  defendant,  who  began  a  retreat, 
followed  by  prosecnting  witness;  that  shortly 
afterwards  shots  wera  fired  by  both,  and  both 
were  injured,  but  the  evidence  was  conflicting 
as  to  who  first  fired— it  was  error  to  refuse  to 
charge  that,  if  defendant  withdrew  front  the  at- 
tempt to  secure  an  interview  with  the  witness, 
and  the  prosecuting  witness  advanced  toward 
him  and  gave  him  grounds  for  reasonable  ap- 
prehension that  he  was  in  danger  oC  suffering 
great  bodily  Injury,  he  tiad  the  right  of  self-de- 
fense.—Eby  V.  State,  74  N.  E.  800,  1G5  Ind. 
112. 

[t]    (9«p.  1908) 
In  a  prosecution  for  homicide,  an  instruc- 
tion requested  by  defendant  that  If  defendant 
was  in  a  public  alley  in  the  rear  of  the  premises 

occupied  by  deceased,  though  he  was  there  for 
the  purpose  of  seeking  sexual  intercourse  with 
deceased's  wife,  such  fact  would  afiford  no  legal 
excuse  or  justificatioQ  for  an  attack  on  him  by 
deceased,  was  properly  refused,  as  it  left  out  of 
view  the  question  whether  defendant's  conduct 
provoked  the  difficulty;  the  fact  that  defendant 
was  in  a  public  alley  not  improving  his  situa- 
tion under  the  circumstances. — Duncan  v.  State, 
171  Ind.  444,  86  N.  E.  641. 

In  a  prosecution  for  homicide  committed 
by  defendant  while  he  was  lurking  abont  the 
premises  occupied  by  deceased  for  the  purpose 
of  seeking  sexual  Intercourse  with  deceased's 
wife,  an  instruction  that  decedent  had  the  right 
to  protect,  by  reasonable  means,  the  honor  and 
sanctity  of  bis  home  from  the  defendant,  and 
all  other  persons  who  might  seek  to  bring  It  in- 
to disrepute  by  debauching  his  wife,  was  not 
misleading  and  erroneous.— Id. 

In  a  prosecution  for  homicide,  an  Instruc- 
tion on  the  law  of  self-defense  that,  if  upon 
the  facts  and  circumstances  shown  by  the  evi- 
dence it  appears  beyond  a  reasonable  doubt 
that^  in  taking  the  life  of  deceased,  defendant 
was  not  honestly  and  in  good  faith  exercising 
the  right  of  self-defense,  he  cannot  be  acquitted 


on  tliat  ground,  is  not  subject  to  the  objectioD 
that  it  tends  to  confuse  the  jury,  and  to  cast 
suspicion  on  the  doctrine  of  self-defense.— Id. 

Fob  Cases  fbom  Otiieb  States, 

See  26  Cent.  Dig.  Homic,  §5  614-C32. 
See,  also,  21  Cyc.  pp.  1050-1059. 

S  301.  Defense  of  mMthm, 

[a]  (Sop.  1ST7) 

On  a  trial  for  manslaughter,  the  court 
charged  that  if  a  person  strike  another  with 
an  unweaponed  hand,  in  a  rude,  insolent,  and 
angry  manner,  and  the  person  struck  falls  to 
the  ground,  and  by  reason  of  the  fall  death 
results,  caused  by  his  head  or  person  cominj; 
in  contact  with  hard  substances,  the  person 
striking  will  be  guilty  of  manslaughter  if  the 
blow  was  given  without  malice,  express  or  im- 
plied, or  in  a  sudden  heat,  and  not  in  defens" 
of  his  person,  property,  "or  his  nearest  and 
dearest  relations,  his  family."  Held,  that  sucb 
instruction  was  erroneous,  because  vague  and 
misleading,  and  there  was  do  evidence  to  which 
the  quoted  part  was  applicable.— Waybright  v. 
State,  56  Ind.  122. 

[b]  (Sap.  1904) 

Where,  in  a  prosecution  for  murder,  it  ap- 
peared that  deceased  had  retreated  to  a  wall 
and  was  calling  on  defendant's  sister  to  desist 
from  stoning  him,  when  defendant,  who  had 
not  been  present  at  the  previous  difficulty, 
rushed  at  deceased  and  stabbed  him  once,  is- 
flicting  a  mortal  wound,  a  requested  instruction 
relating  exclusively  to  defendant's  right  to  de- 
fend a  relative  or  member  of  his  family  from 
unlawful  attack  was  properly  refused.— Spann- 
ing V.  State,  70  N.  E.  243,  162  Ind.  297. 

Fob  Casem  fbom  Other  States, 

See  26  <::ent.  Dig.  Ilomic  SS  (iS4,  C33. 
See,  also,  21  Cyc  p.  1060. 

§  306.  Principals  and  aocessorles. 

[a]  (Sap.  18T8) 
2  Rev.  St.  1876,  p.  388,  §  66.  provides  that 
any  person  who  counsels,  aids,  or  abets  in  the 
commission  of  an  offense  may  be  charged  and 
convicted  in  the  same  manner  as  if  he  were  a 
principal.  In  homicide  the  court  chained  that 
the  jury  should  consider  whether  it  was  neces- 
sary in  order  to  establish  defendant's  guilt  that 
the  state  should  show  that  "defendant  and 
those  indicted  with  him"  should  have  left  town 
on  a  certain  day,  and  further  charged  that,  it 
defendant  was  a  guilty  participant  in  the  homi- 
cide, they  shoald  find  him  guilty,  altbongb  they 
might  also  find  that  the  alibi  asserted  by  him 
"as  it  regards  himself  and  his  Mmfederates" 
may  be  true.  Held  that,  construing  the  word 
''confederates"  as  equivalent  to  "those  indictt^ 
with  him,"  the  charge  was  not  erroneous,  u  ^ 
fendant  wonld  have  been  guilty  if  be  parddpat- 
ed  in  ■  the  commission  of  the  crime  by  othen 
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with  whom  he  waa  not  iDdicted.-^ODei  t.  State, 
*»  Ind.  473. 

Fob  Casks  fbou  Otheb  States, 
See  26  Cent.  Dio.  Homic  S  337. 
See,  alMS  21  Gy&  p.  1062. 

i  306.  Orade  or  decree  of  oSeiiee. 

Refusal  to  charge  statotory  rule  as  to  ronvict- 
ing  accosed  of  lowest  degree  when  in  doabt, 
see  CBUflRAL  hAxr,  i  795. 

Fob  Cases  fbou  Other  States, 

See  28  Cent.  Dig.  Homic.  §§  638-001. 
See.  also,  21  Cyc  pp.  1063-lOSO. 

I808.    Mvrder. 

Hannlew  error,  see  post,  S  340. 

M     (8«p.  18S5) 

In  a  prosecution  for  murder,  an  lostruction 
that  "to  kill  a  man  purposely  and  with  premedi- 
tated malice,  or  to  kill  a  man  in  the  commission 
of  or  the  attempt  to  commit  a  crime— such  as  a 
robbery  or  arson — is  murder  in  the  first  de- 
^ee.  And  it  is  no  difference  (in  the  attempt 
to  commit  arson)  whether  he  is  killed  before 
the  fire  reaches  him  or  be  is  burned  to  death," 
was  proper.— Stocking  t.  State,  7  Ind.  326. 

[b]  {Snp.  1883) 
An  instruction  defining  homicide  and  com- 
menting on  excusable  and  justifiable  homicide, 
and  on  murder  and  manslaughter,  though  not 
directly  applicable  to  the  facts,  was  not  ground 
(or  reversal  if  it  was  not  calculated  to  mislead 
and  coofnse  the  jury,  to  the  prejudice  of  the 
defendant— Stout  T.  State,  90  Ind.  1. 

[e]    (Sav.  1S99) 

An  instruction  tiiat,  If  a  person  arms  him- 
self with  a  deadly  weapon,  and  seeks  another 
Titii  intent  of  satls^Ing  a  grudge,  and  by  use 
of  the  deadly  weapon  kills  the  otiier,  who,  in 
the  quarrel  mnlting  from  the  meeting,  neither 
OSes,  nor  manifests  any  intention  of  using,  a 
weapon  of  any  kind,  tiie  crime  is  murder  In  the 
fint  d^ree,  is  not  erroneous  as  ignoring  the 
elements  of  malice,  premeditation,  provocation, 
and  excuse,  as  they  are  implied.— Thrawley  v. 
State.  65  N.  G.  05,  133  Ind.  375. 

[d3   (Sap.  1910) 

An  instruction  that  a  mere  finding  beyond 
a  reasonable  doubt  that  accused  killed  decedent 
would  not  justify  a  conviction  of  murder  was 
properly  refused  as  being  too  narrow.— Blgsby 
V,  State,  91  N.  E.  925. 

Fob  Cases  fbou  Other  States, 

See  26  Cent.  Dig.  Homic.  §$  642-648. 
See,  also,  21  Cyc  pp.  10G6-1068. 

1309.  —  BlaMUnKliteT. 

Harmless  error,  see  pos^  |S  341. 

M    (Snp.  1876) 

On  the  trial  of  an  indictment  for  mnrder, 
the  court.  In  its  charge  to  the  jury  stated :  "If 


you  should  find  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant,  without  mal- 
ice, either  express  or  implied,  and  with  no  in- 
tent to  murder,  unlawfully,  involuntarily  killed 
the  decedent,"  naming  him,  "this  would  be  man- 
slaughter"— the  context  of  the  charge  giving  the 
full  statutory  definition  of  manslaughter.  Held, 
that  the  defendant  could  not  complain  of  the 
omission,  in  the  portion  of  the  charge  quoted, 
of  the  words,  "but  in  the  commission  of  some 
unlawful  act."— Kelley  v.  State.  53  Ind.  311. 

[b]  (Sop.  18S2) 

An  instruction  defining  manslanghter  as 
the  unlawful  killing  of  a  human  being,  without 
malice,  express  or  implied,  either  voluntary, 
or  in  sudden  heat,  or  involuntary,  but  in  the 
commission  of  an  unlawful  act,  is  not  errone- 
ous for  failure  to  distinguish  between  the  of- 
fenses of  voluntary  and  involuntary  manslaugh- 
ter.—Powers  V.  State,  87  Ind.  144. 

[c]  (Sup.  1884) 

An  instruction  as  to  the  law  of  voluntary 
manslaughter  Vhicb  omits  to  advert  to  the 
voluntary  element  is  erroneouB.— Norton  T. 
State,  98  Ind.  347. 

[d]  (Sap.  1887) 

Upon  the  trial  of  an  indictment  chai^ng. 
In  the  first  count,  voluntary  manslaughter,  and 
in  the  second,  involuntary  manslanghter,  it  Is 
not  error,  available  to  the  accused,  for  the 
court,  where  there  Is  no  evidence  of  an  inten- 
tion to  kin  on  the  part  of  the  accused,  and  the 
theory  of  his  defense  Is  that  the  killing  was 
unintentional,  to  instruct  the  jury  that  there 
could  be  no  conviction  for  voluntary  man- 
slaughter under  the  first  count,  and  that  the 
defendant.  If  guilty  at  all,  was  guilty  under 
the  second  count.— Brown  v.  State,  110  Ind.  486, 
11  N.  E.  447. 

[e]  (Sap.  1896) 

A  charge  that,  under  the  indictment  for 
murder  In  the  first  degree,  the  jury  may  find  de- 
fendant "guilty  of  rither  voluntary  or  involun- 
tary manslaughter,"  Is  not  ground  for  reversal, 
thot^h  the  statute  does  not  recognize  voluntary 
and  involuntary  manslaughter  as  distinct  crimes. 
-Pigg  V.  State,  145  Ind.  560,  43  N.  E.  309. 

[f]  (Sap.  1S9S) 

An  instruction  as  to  voluntary  manslaugh- 
ter which  left  out  tlie  word  "unlawfully"  before 
"took  the  life  of  deceased  as  (Charged  in  the 
indictment"  is  not  open  to  objection,  where  the 
indictment  charged  the  unlawful,  felonious,  and 
intentional  killing,  and  the  means  uspd.— Shields 
V.  State,  49  N.  R  351,  149  Ind.  395. 

[g]  (Sup.  1899) 

An  instruction  that  voluntary  manslaugh- 
ter is  the  unlawful  killing  of  a  human  being, 
without  malice,  voluntarily,  on  a  sudden  heat, 
as  where,  on  provocation,  the  passion  has  been 
aroused,  and  the  act  is  committed  before  it  has 
cooled,  is  erroneous;  for  it  fails  to  qualify 
"provocation"  with   the  term   "adequate  or 
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sufficieot**— 6  ridge  water  t.  State,  55  N.  E.  737, 
153  Ind.  560. 

Fob  Cases  fbou  Other  States, 

See  26  Cent.  Dig.  Homic.  S§  QiO-GSO. 
See,  also,  21  Cyc.  pp.  1060-1076. 

§  310.    Aii&ttit  wltb  Intent  to  UU. 

[a]     (Sop.  IS80) 

In  a  prosecution  for  assault  with  intent  to 
kill,  a  charge  that  the  inJictment  contains  a 
charge  of  a  simple  assault,  and  defendant, 
though  presumed  to  be  innocent  of  either  offense, 
may,  under  the  indictment,  be  found  guilty  ei- 
ther of  an  assault  simply  or  of  the  felony 
charged  therein,  is  not  subject  to  the  objection 
of  failing  to  distinctly  inform  the  jury  that 
defendant  cannot  be  convicted  of  the  felony 
unless  he  is  also  found  guilty  of  the  ass-mlt 
charged  in  the  indictment.— Knight  t.  State, 
70  Ind.  375. 

Fob  Cases  from  Otiieb  States, 

See  26  Cent.  Dig.  Homic.  Sit  657-601. 
See,  also,  21  Cyc.  pp.  107t>-1078. 

{311,  PnKlBhment. 

Harmless  error,  see  post,  §  341. 

[a]  (Snp.  1862) 

At  a  trial  under  an  indictment  for  murder 
in  the  second  degree,  the  coart  erroneously  in- 
structed the  jury  that  the  heaviest  punishment, 
on  a  conviction  for  manslaughter,  was  ImpriBon- 
ment  for  14  years.  The  jury  found  a  verdict 
of  murder  in  the  second  degree,  and  the  ac- 
cused was  sentenced  to  imprisonment  for  life.' 
Held,  that  the  erroneons  instruction  might  hare 
been  prejudicial  to  the  accnsed,  and  therefore 
that  the  judgment  should  be  reversed. — Hoss  v. 
State,  18  Ind.  349. 

[b]  (Sup.  1878) 

In  the  charge  to  the  jnry  in  a  trial  for 
murder,  the  judge  gave  an  instruction,  reciting 
the  section  of  the  statute  defining  the  crime  of 
murder  in  the  first  degree,  and  declaring  the 
pnnalty  therefor  to  be  death,  and  also  an  addi- 
tional inRtriiction,  referring  to  the  former  one, 
and  reciting  another  section  of  the  statute,  giv- 
ing the  jurj-  power  to  fix  the  penalty  at  impris- 
nnment  for  life.  Held,  that  the  first  instruc- 
tion was  correct  aa  far  is  it  went,  and  was  not 
erroneous  as  an  independent  instniction,  and 
fhat  the  giving  of  the  second  in  effect  consti- 
tuted both  one  proper  InBtniction.— Achey  v. 
State,  G4  Ind.  56. 

FoH  Cases  fbom  Otiieb  States, 

See  26  Cent.  Dia.  Homic.  H  fifi2.  603. 
See,  also,  21  Cyc.  pp.  lOSO,  1081. 

P)  VERDICT. 

Harmless  error,  see  post,  |  342. 
Responsiveness  of  general  verdict  to  Indictment, 

see  Cbiminai.  Law,  §  881. 


§  312.  Form  and  requisites  in  Ke>*nL 

M    (8«p.  1824) 

An  indictment  for  murder  contained  two 
counts;  the  first  charging  the  prisoner  with 
killing  a  man  by  shooting  him,  and  the  second 
by  assisting  another  in  stabbing  him.  Ecld 
that,  on  proof  of  either  of  the  charges,  there 
might  be  a  general  verdict  of  gnlity.— Hndson 
V.  State,  1  Blaekf.  317. 

• 

[b]  {Smp.  U62) 
Upon  the  trial  of  an  Indictment  for  m^^ 
der  In  the  first  degree,  a  verdict  will  not  be 
defective  for  omitting  to  specify  that  the  de- 
fendant was  fonnd  gnltty  "as  charged  in  the 
indictment."— Moon  v.  State,  3  Ind.  438. 

[C]     (Snp.  1S6S) 

Under  an  Indictment  charging  assault  with 
intent  to  murder  in  the  first  degree  and  assault 
with  intent  to  murder  in  the  second  degr*!?, 
a  general  verdict  of  guilty  is  good;  the  crimes 
lieing  of  the  same  nature.— FroUch  t.  State,  II 
Ind.  213. 

[d]  (Sap.  1862) 

A  verdict  for  manslanghter,  under  an  In- 
dictment for  mnzder,  need  not  show  a  state  of 
facts  constituting  manslaaghter.— Carrick 
State,  IS  Ind.  409. 

[e]  (Sap.  1882) 

In  a  prosecutitm  for  assault  with  intent 
to  kill,  a  verdict,  "We,  the  jury,  find  defendant 
guilty  of  an  assault  and  battery  with  intent 
involuntarily,  but  in  the  commission  of  an  un- 
lawful act,  to  murder  deceased,"  is  invalid, 
since  it  finds  defendant  guilty  of  an  act  which, 
in  the  natore  of  things,  he  conld  not  commit— 
Thetge  t.  State,  S3  Ind.  128. 

[f]  (Sap.  1886) 

Where,  on  a  trial  for  homicide,  the  jury 
found  that  two  mortal  wounds  were  inflicted 
by  the  defendant  as  charged  in  the  several 
counts  of  the  indictment,  and  that  death  re- 
sulted therefrom,  they  were  authorized  to  find 
the  defendant  guilty  as  charged  in  both  counts 
without  determining  which  wound  was  the  ini« 
mediate  cause  of  the  death.— Brown  v.  Stat^ 
5  X.  E.  900,  105  Ind.  385. 

Ig]  (Snp.  1900) 
A  verdict  finding  defendant  gnllty  of  man' 
slaaghter  is  not  vitiated  by  a  statement  there- 
in that  the  defendant  li  about  55  years  old.  as 
the  finding  of  age  only  relates  to  the  place  of 
punishment,  and,  if  he  Is  under  30  yeare  of 
ag^.  he  may  be  transferred  to  the  leformstonr 
notwithstanding  the  verdict.- Bloom  v.  State, 
5S  X.  E.  81,  155  Ind.  292L 

For  Cases  fbou  Otheb  Statu, 

See  26  Cent.  Did.  Homic.  H  9S*-(U0. 
See,  also,  21  Cyc.  pp.  1082-1084. 

{313.  SpeeiAoAtion  of  grnda  or  decree  itf 
oCense. 

Harmless  error,  see  post,  {  342. 
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On  an  indictment  for  mnrder  In  the  first 
deeree,  the  jniy  returned  the  Terdlct,  ^'We,  the 
Jury,  do  aay  and  find  that  T.  K.  is  gailty  In 
manner  and  form  as  he  stands  charged  in  the 
indictment,  and  that  he  shall  be  imprisoned  in 
the  state  prison  and  kept  at  hard  labor  dnriog 
life."  Held,  that  the  verdict  finds  T.  K.  guilty 
of  murder  in  the  first  degree,  and  is  not  bad 
for  uncertainty.— Kennedy  t.  State,  6  Ind.  4S5. 

Where,  nnder  Act  1843,  the  jury  under  a 
■ingle  count  charging  murder  in  the  first  de- 
gree, finding  the  prisoner  guilty  of  murder  in 
the  second  degree  the  verdict  should  specifical- 
ly name  the  offense  for  which  he  Is  found 
fuUty.— Id. 

n>]     (Sap.  1880) 

Where  a  verdict  of  guilty  of  assault  and 
battery  only  is  returned,  nnder  an  indictment 
for  assault  and  battery  with  intent  to  kill,  the 
ftilence  of  the  verdict,  as  regards  the  felonious 
intent  charged,  is  equivalent  to  an  express  ver- 
dict that  defendant  was  not  guilty  of  the  fel- 
ony.— Bryant  v.  SUte,  72  Ind.  400. 

[C]     <9«p.  1S84> 

Where  an  indictment  charged  defendant 
with  assault  and  battery  with  intent  to  commit 
marder  in  the  first  desree.  nnd  the  verdict  was, 
*TVe,  the  jury,  find  the  defendant-  guilty  of  an 
assault  and  battery  with  intent  to  commit  mur- 
der in  the  second  degree;  that  he  be  imprison- 
ed in  the  state  prison  for  fourteen  years  and 
that  he  be  fined  $1.00.*'  there  was  no  defect  or 
ambiguity  in  the  verdict,  defendant  being  found 
guilty  of  a  crime  embraced  in  the  indictment, 
and  his  punishment  fixed  within  the  provisions 
of  Rev.  St.  1881,  {  1909.  on  which  the  prose- 
cution was  based.— Doolittle  t.  State,  03  Ind. 
272. 

[d]    (Sap.  1887) 

A  verdict  finding  the  accused  guilty  of 
assault  aud  battery  with  intent  to  commit 
manslaughter,  bat  not  specifying  whether  the 
intent  was  to  commit  voluntsry  or  involuntary 
manslaughter,  is  sufQcient. — Brown  t.  State, 
111  Ind.  441,  12  N.  EL  514. 

[«]     (Sup.  1900) 

Where  a  count  of  an  indirtmcnt  charged 
mnrder  in  the  first  degree,  a  verdict  finding  de- 
fendant guilty  as  charged  iu  such  count  was  a 
sDfflcient  conviction  of  murder  in  the  first  de- 
Itree.— Stple  t.  State,  57  N.  E.  544,  154  Ind. 
647. 

Fob  Cases  fboh  Outeb  States. 

See  26  Cent.  Dig.  Homic.  S5  071-675;  14 

Ceht.  Dio.  Crim.  Law,  {  2(f8d. 
See,  ahu>,  21  Cyc  pp.  1084,  1085. 

1314.  Assessment  of  gnnishnuMt. 

As  delegation  of  legislative  power,  see  Coffsxi- 
TxmONAL  I^w,  S  60. 


[a]  (9VP.1843) 
A  verdict  of  guilty  of  manslaughter  must 
fix  the  punishment;  otherwise,  it  is  erroneous.— 
Diaa  v.  State,  7  Btackf.  20,  39  Am.  Dec.  44S. 

Ibl    (Sup.  1903) 

Bums'  Rev.  St.  1901.  |  1977,  provides 
that  murder  in  the  perpetration  of  robbery  is 
murder  in  the  first  degree,  and.  on  conviction 
accused  shall  suffer  death  or  be  imprisoned  for 
life,  in  the  discretion  of  the  jnry.  Held,  that 
the  jury  are  the  exclusive  judges  as  to  which 
punishment  shall  be  imposed,  and  their  decision 
must  stand,  unless  it  is  manifest  that  they 
have  exceeded  their  powers.— Jackson  v.  State, 
67  N.  E.  690,  161  Ind.  36. 

Foe  Cases  from  Other  States. 

See  26  Cent.  Dig.  llomic.  8i  OT(MJ7S. 
See,  also,  21  Cj-c.  p.  1080. 

S315.  Gonrtrnetlon  and  operatloK. 

[a]  (Sap.  1856) 

On  a  prosecution  for  murder,  a  verdict 
that  the  prisoner  was  "guilty  of  an  assault  and 
battery,  and  that  he  be  fined,"  was  a  rullily, 
and  equivalent  to  a  verdict  of  acquittal.— 
Wright  V.  State,  7  Ind.  324. 

[b]  (Sup.  1873) 

If,  on  an  indictment  for  murder  In  the 
first  degree,  the  defendant  is  found  guilty  of 
an  inferior  grade  of  homicide,  without  saying 
anything  as  to  higher  grade,  the  finding  is  by 
implication  an  acquittal  of  the  higher  grade.— 
Clem  V.  State,  42  Ind.  420,  13  Am.  Rep.  369. 

[c]  (Sup.  1876) 

On  the  trial  of  an  indictment  containing 
two  counts,  the  first  charging  a  homicide  com> 
raitted  by  the  defendant  "personally  and  with 
premeditated  malice,"  and  the  second  charging 
the  killing  to  have  been  done  "purposely  and 
with  premeditated  malice  in  the  perpetration 
of  burglary,"  an  acquittal  as  to  the  first  count, 
and  a  conviction  on  the  second,  did  not  acquit 
defendant  on  the  whole  indictment. — Bissot  v. 
State,  53  lad.  408. 

Fob  Cases  fbou  Otheb  States. 

See  26  Cent.  Dig.  Homic.  §{S  679-082. 
See,  also,  21  Cyc  pp.  lOSfi,  1087. 

IX.  NEW  TRIAL. 

Obtaining  new  trial  as  waiver  of  acquittal  of 
murder  by  conviction  of  manslaughter,  see 
CBiifzirAL  Law,  |  193^. 

Statement  of  ground  for  new  tiial,  see  Caiin- 
HAL  Law,  8  954. 

!  319.  Nawly  discovered  evidanee. 

Materiality  of  newly  discovered  evidence  as 
ground  for  new  trial,  see  Cbiminai.  Law,  | 
940. 

Xewly  discovered  cumulative  evidence  as  ground 
for  new  trial,  see  Cbiuinal  Law,  i  041. 
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Saffidency  of  newly  discoTered  evidence  to  war- 
rant grant  of  new  trial,  see  Cbiuinal  L&w, 
i  945. 

Fob  Cases  ntou  Otheb  States, 
See  26  Cent.  Dig.  Homic.  i  GST. 

X.  APPEAI.  AMD  EBBOB. 

Briefs,  see  Cbiuinai.  liAW,  S  U^- 

S  324.  Rlsht  of  r«Tiew. 

Right  of  prosecution  to  review,  see  Cbuiinak 

Law,  S  324. 

Fob  Cases  fbom  Otheb  States. 
See  26  Cent.  Dig.  Homlc.  i  692. 

1325.  Pvea«atailon  and  reaerratiov  ia 
lower  oonrt  of  sronnda  of  re- 
view. 

Statement  of  grounds  for  new  trial,  see  Cbuc- 
XNAL  Law,  S  1064. 

[ft]    (Snp.  1S93) 

An  'objection  that  an  indictment  for  an 
assault  with  intent  to  commit  murder  in  the 
second  degree  fails  to  alle>?e  that  the  attempt 
to  kill  was  without  premeditation  is  not  avail- 
able, when  raised  for  the  first  time  in  the  su- 
preme court  by  an  assignment  of  error. — Baker 
V.  State,  134  Ind.  twT,  34  N.  E.  441. 

Fob  Casks  fbou  Otheb  States, 
See  20  Cent.  Diq.  Homic.  8  693. 

S  327.  Beeerd. 

[a]    (Sap.  18T9) 

A  charge  in  a  trial  for  assaalt  with  Intent 
to  kill,  to  the  effect  that  the  intent  constitutes 
the  gist  of  the  crime,  and  that  in  determining 
such  Intent  the  jury  may  properly  consider  the 
acts  done,  the  words  spoken,  and  the  inBtrument 
used  in  making  the  assault,  and  may  infer  the 
intent  If  they  find  that  a  deadly  weapon  was 
used,  will  not  be  considered  error  on  appeal, 
where  the  evidence  is  not  contained  In  the  rec- 
oM.--Sbinn  v.  State,  68  Ind.  423. 

tb]    (Snp.  1901) 

After  defendant  was  found  gallty  of  mur- 
der, but  before  sentence  was  pronounced,  Acts 
1001,  p.  4,  came  into  effect,  prescribing  that 
all  sentences  of  death  thereafter  pronounced 
should  be  executed  at  the  Michigan  City  pris- 
on, by  tlie  warden  thereof.  Defendant's  mo- 
tion for  new  trial  "for  errors  occurring  at  the 
trial"  was  denied,  and  on  appeal  the  only  er- 
ror assigned  was  in  denying  such  motion. 
Held,  that  the  question  whether  as  to  defend- 
ant such  act  was  an  ex  post  facto  law  is  not 
raised  by  such  assignment — Keith  t.  State,  61 
N.  B.  716,  157  Ind.  376. 

Fob  Cases  fbom  Otheb  States, 
See  26  Cent.  Dio.  Homic.  §  605. 


§  331.  Beview  of  dlseretlon  of  lower 

court. 

[al  (Snp.  1905) 
The  question  as  to  the  competency  of  a 
dying  declaration  was  one  which  the  trial  court 
was  called  on  to  decide  before  admittiiu:  the 
testimony,  and  Its  condasion  that  the  declara- 
tion was  admisaibie  is  one  which  should  not  be 
disturbed  on  appeal,  udImb  it  is  manifmt  that 
the  facts  did  not  warrant  the  conclusion.— <}ipe 
V.  State.  75  N.  E.  881.  163  Ind.  4.^3,  1  L.  B. 
A.  (S.  S.)  419,  112  Am.  SL  Rep.  238. 

Fob  Cases  raou  Otheb  States, 
See  26  Cent.  Dig.  Homic.  |  698. 

8  332.  Beriew  of  questloma  of  fact. 

Review  of  ruling  as  to  admissibility  of  a  con- 
fession of  murder,  see  Cbuuhal  Law,  8 

1158. 

[a]  (Snp.  1ST9) 

A  couviction  for  homicide  fairly  supported 
by  circumstantial  evidence  will  not  be  re- 
versed wi  appeal.— Binna  v.  State,  06  Ind.  ^S. 

[b]  (Snp.  ISSS) 

Where,  on  a  ptosecutlon  for  homicide,  the 
evidence  ia  drcnmstantial,  but  the  circum- 
stances are  so  clearly  proved  and  point  so  con- 
clusively to  the  guilt  of  the  defendant  that 
there  appears  to  be  no  ground  for  reasonahl^ 
donbt,  a  Judgment  will  be  sustained.— McDonel 
T.  State.  90  Ind.  320. 

[0]    (Snp.  1901) 

The  Supreme  Court  will  not  undertake  to 
weigh  the  evidence,  even  in  a  capital  case." 
Keith  v.  State,  61  N.  E.  716,  157  Ind.  37a 

Where  the  state  claims,  and  the  evidence 
strongly  tends  to  show,  that  the  murder  was 
committed  in  the  county  in  which  the  indict- 
ment was  found,  and  the  body  afterwards  re- 
moved to  another  county,  where  it  was  found, 
the  finding  of  the  jury  that  the  murder  was 
committed  in  the  former  county  should  not  be 
set  aside.— Id. 

Where,  on  a  motion  for  a  new  trial  after 
conviction  of  murder,  defendant's  claim  that 
certidn  jurors  had  each  found  and  expressed 
an  opinion  of  defendant's  guilt,  and  concealed 
the  fact  on  the  voir  dire  examination,  was  dis- 
puted by  the  state,  and  the  trial  court  heard 
affidavits  and  oral  testimony  pro  and  con.  its 
findings  thereon  should  not  be  disturbed.— Id. 

Where  on  a  trial  for  murder  there  ia  evi- 
dence amply  supporting  the  verdict  of  guilty, 
and  much  of  it  is  controverted  by  that  offered 
by  defendant,  it  Is  for  the  jury  to  decide  what 
facts  are  proven  t>eyond  a  reasonable  doubt; 
and,  if  the  inference  of  guilt  ia  fairly  to  be 
drawn  from  the  circumstances  of  which  there 
is  evidence,  the  appellate  court  should  accept 
the  findings  of  the  jury  in  capital  as  in  other 
cases.- Id. 

[d]    (Sup.  1908) 

The  Supreme  Court  will  not  weigh  conflict- 
ing evidence  and  will  reverse  a  judgment  for  io- 
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sufficient  evidence  only  where  there  is  a  failnre 
to  support  some  material  element  of  the  offense 
chareed,  and  on  an  appeal  by  one  convicted  of 
murder,  only  so  maeh  of  the  state's  evidence 
as  tends  to  sustain  the  finding  of  the  trial  court 
will  be  examined  to  determine  the  sufficiency  of 
eTidence.— WiUiams  t.  State,  170  Ind.  630,  83 
N.  E.  113. 

Fob  Cases  fboh  Otbeb  States, 

Seb  26  Cekt.  Dig.  Homic  {|  699-704. 
See,  also,  21  Gyc  p.  1091. 

S  333.  HarmloH  enor. 

Fob  Cases  from  Otheb  States, 

See  28  Cent.  Dig.  Homic.  SS  705-723. 
See,  also,  21  Cje.  pp.  1092-1099^ 

I  334.  -»  Xm  KemaraL 

U]     (Sap*  18S3) 

Eev.  St.  1881,  S  1891,  requiring  the  sn- 
preme  court  to  disregard  harmless  errors,  ap- 
plies to  murder  cases.— Wood  t.  State,  13Si  Ind. 
268. 

Fob  Oases  fbom  Otheb  States, 
See  26  Cent.  Dig.  Homic.  S  705. 
See,  also,  21  Cyc.  p.  10^2. 

f  336.  —  Condaot  of  trial  In  Konoral* 

(a]  (§np.  18M} 

Where  a  prisoner  la  tiled  on  an  indictment 
for  murder  in  the  second  degree,  it  is  not  ma- 
terial what  opinions  a  Juror  may  bare  enter- 
tained in  regard  to  the  death  penalty.— Finn  t. 
State.  5  Ind.  400. 

[b]  (Sup.  1ST8) 

A  convictioD  of  homicide  will  not  be  revers- 
ed for  the  misconduct  of  a  jnror,  unless  it  clear- 
ly appears  that  defendant  vas  injured.— Achey 
V.  State,  64  Ind.  G6. 

Fob  Cases  frou  Other  States, 

See  26  Cent.  Dig.  Homic.  H  S54.  707. 

{337.  Rnllncs  bs  to  Indletmant  or 

pleas. 

[s]  (Snp.lS76) 

Under  an  indictment  for  an  assault,  or 
an  assaalc  and  battery,  with  intent  to  commit 
murder  in  the  first  degree,  if  the  evidence  jus- 
tify it,  there  may  be  the  same  conviction  as 
under  an  indictment  for  an  assault,  or  an  as- 
sault and  battery,  with  intent  to  commit  man- 
slaughter. Therefore,  where  there  was  a  trial 
and  acquittal  under  a  count  for  an  assault  and 
battery  with  intent  to  commit  murder,  the  judg- 
ment could  not  be  reversed  for  the  quashing  of 
a  good  count  for  assault  and  battery  with 
intent  to  commit  manslaughter. — State  v. 
Throckmorton,  58  Ind.  354. 

Fob  Cases  fbom  Otheb  States, 
See  26  Cent.  Dig.  Homic.  S  708. 


S  338.  — -  Admission  of  orideaee. 

M  (Sap*  1S79) 
On  a  prosecution  for  homicide,  evidence 
that,  on  a  former  trial  for  the  same  offense,  de- 
fendant had  issued  subpoenas  for  certain  wit- 
nesses, and  that  his  attorney  had  conferred 
with  such  witnesses  at  a  certain  time  and  place, 
the  result  of  which  conference  was  not  given, 
was  irrelevant,  but  harmless.— Blnns  v.  State, 
66  Ind.  428. 

[b]    (Sap.  1882) 

In  a  prosecution  for  homicide,  any  error 
in  admitting  evidence  that  the  accused  testified 
on  his  preliminary  examination  that  he  did  not 
throw  the  stone  that  killed  deceased,  and  did 
not  know  who  threw  it,  was  not  prejudicial  to 
accused ;  the  evidence  being  favorable  to  htm.— 
Powers  T.  State,  87  Ind.  144. 

[c}     (Sup.  1896) 

On  a  prosecntion  under  an  Indictment 
charging  in  one  connt  involuntary  manslaugh- 
ter, and  in  another  murder,  the  admlsdon  of  evi- 
dence tending  to  show  that  deceased  was  true  to 
her  husband  is  not  reverrible  error,  especially 
where  the  conviction  was  for  involuntary  man- 
slaughter.—Siberry  V.  State,  149  Ind.  684,  89  N. 
E.  936,  47  N.  E.  458. 

[d]  (Sap.  18&6) 

On  a  tria)  for  murder,  error  in  admitting 
statements  made  by  deceased  to  his  wife  before 
the  shooting,  tending  to  show  premeditation  and 
malice  on  defendant's  part,  is  cured  by  a  verdict 
of  manslaughter,  there  being  competent  evidence 
to  sustain  the  verdict.— Pigg  v.  State,  145  Ind. 
560.  43  N.  B.  809. 

[e]  (Sap.  ISM) 

It  was  prejudicial  error  to  admit  evidence 
as  to  certain  praiseworthy  actions  of  the  de- 
ceased, whose  reputation  for  peace  and  quiet 
could  be  shown  by  general  reputation  only.— 
Stalcup  T.  State.  45  N.  E.  334,  146  Ind.  27a 

[f]  (Sup.  1697) 

It  is  at  most  harmless  error  to  allow  wit- 
ness for  defendant,  charged  with  murder  of  his 
wife,  which  he  said  was  committed  by  burglars, 
the  tracks  of  whom  were  looked  for  on  the  night 
of  the  murder,  to  answer  the  question  on  cross- 
examination  whether,  while  dressing  defendant's 
wounds  that  night,  be  did  not  say  to  certain  of 
those  present :  "Some  of  you  level-beaded  men 
go  out  and  look  for  tracks."— Hinshaw  v.  State, 
47  N.  E.  157,  147  Ind.  334. 

[g]  (Sap.  1902) 

On  an  issue  of  insanity  in  a  murder  trial, 
a  witness  was  asked  "whether  or  not  the 
scientific  idea  of  insanity  draws  the  line  closer 
than  the  legal  idea  of  insanity,"  to  which  he 
replied  that  it  was  possibly  the  case ;  that  he 
would  not  say;  but  that  "the  courts  and  doc- 
tors don't  agree  as  to  the  definition  of  insan- 
ity." Heid,  that  the  question  and  answer  were 
meaningless,  and  harmless  to  defendant. — Wheel- 
er V.  State,  63  N.  E.  975,  158  Ind.  687. 
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[h]  (Sap.  IMS) 
Where,  on  trial  for  murder,  evideace  tend- 
iog  to  prove  premeditation  and  malice  was  er- 
roneously admitted,  but  malice  was  established 
by  otber  competent  evidence,  and  defendant 
was  convicted  of  murder  in  the  second  d^ree 
only,  the  error  was  harmless.— Ginn  T.  State, 
OS      E.  294,  161  lad.  202. 

[1]  (S«p.  1910) 
On  prosecution  for  homicide,  a  state's  wit- 
ness luiTiDg  testified  that  he  bad  found  a  pis- 
tol on  the  lot  east  of  bis  house  adjacent  to  de- 
fendant's premises,  and  was  asked  on  cross-ex- 
amination when  it  was  that  he  found  it,  and  an- 
swered "that  was  the  time  when  defendant  had 
his  troubles  with  bis  first  wifp,  and  she  told 
me  tbaC  be  tried  to  kill  her."  Held,  that  the  ei> 
ror  in  refnsine  defendant's  motion  to  strike  the 
answer  as  not  responsive  must  be  deemed  to 
bare  Iteen  prejodidal.— Miller  r.  State,  91  N. 
E.  930. 

Fob  Cases  fbou  Other  States, 

See  26  Cent.  Dig.  Hemic.  M  709-713. 
See,  also,  21  Cyc.  p.  1092. 

{  330.  EzolusloB  of  eTidenoe. 

[aj  (App.  1906) 
Oo  a  prosecution  for  assault  and  battery 
with  intent  to  commit  murder,  where  evidence 
of  threats  made  direct  to  defendant  by  prosecut- 
ing witness  and  of  threats  made  to  others  and 
communicated  to  defendant  was  admitted,  there 
was  no  reversible  error  In  excluding  evidence  of 
threats  against  defendant  by  prosecuting  wit- 
ness, not  communicated  to  defendant  prior  to 
tbe  commission  of  the  pffense.— Quy  v.  State,  77 
N.  B.  855,  37  Ind.  App.  681. 

Fob  Cases  fboh  Other  STATESt 
Sbb  2a  Cent.  Dig.  Homic.  |  714. 
See,  also,  21  Cyc.  p.  1092. 

1340.  — —  Instrvetloms. 

[a,  b]  (Sop.  1877) 

A  new  trial  will  not  be  granted  because 
of  erroneons  instructions  as  to  tbe  necessary 
proof  to  be  adduced  by  the  state  to  convict  of 
assault  and  battery  with  Intent  to  murder, 
where  the  conviction  Is  only  of  an  assault  and 
battery  witb  intent  to  commit  manslaughter.— 
Jarrell  v.  State,  5S  Ind.  293 

[c]      (Snp.  1878) 

An  erroneous  instruction  that,  in  fixing  tbe 
punishment  for  manslaughter,  tbe  jury  may 
assess  a  fine  in  addition  to  the  imprisonment, 
is  cured  by  the  court's  action  in  disregarding 
that  portion  of  the  verdict  which  assesses  a  fine 
nnd  enters  judgment  for  the  imprisonment  only. 
— Veatch  v.  State,  60  Ind.  291. 

10]     (8ap.  1878) 

Error  In  an  Instruction  relating  to  the  in- 
tent charged  In  an  indictment  for  an  assault 
and  battery  with  intent  to  murder  is  harmless, 
where  the  verdict  finds  defendant  guilty  of  only 
an  assault  and  battery. — Rollins  r.  State,  &2 
Ind.  46. 


[e]  <S«p.  1879) 

On  prosecution  for  homicide  on  defense  of 
insanity,  the  beginning  sentence  of  an  initmc- 
tion  that  "frenzy  arising  aoMj  from  pasdou  o( 
anger  and  jealousy,  no  matter  how  foriooi,  is 
not  insanity,"  followed  by  an  instruction  tint 
was  not  incorrect,  though  not  stating  a  legal 
pn^MsitioD,  could  not  have  injured  the  defeod- 
ant.— Guetig  v.  State,  OU  Ind.  91,  32  Am. 
Rep.  99. 

[f]  <Snp.  1879) 

On  a  prosecution  for  homldde^  defendant 
could  not  complain  of  a  clerical  error  by  which 
the  word  "not"  was  omitted  from  an  instmc- 
tion,  making  it  read:  "Mere  words,  however 
abusive  or  misleading,  'can*  justify  the  ukin^ 
of  human  life."— Bions  v.  State,  66  Ind.  428. 

[g]  (Sap.  ISSO) 

On  trial  of  an  indictment  containing  counts 
for  murder  and  manslaughter,  resulting  in  a  ver 
diet  of  manslaughter,  an  instruction  is  harmlef^ 
that  states  that,  if  the  jury  have  a  reasonable 
doubt  as  to  the  degree  of  tbe  crime,  they  should 
give  tbe  defendant  the  benefit  of  such  doubt, 
and  convict,  if  at  all,  of  the  lowest  degree  in- 
cluded in  such  doubt— Patterson  v.  State.  70 
Ind.  341. 

[b]  (S«p.l881) 

On  an  indictment  for  murder,  instmcdoM 
that  the  prisoner  might  be  convicted  either  of 
"murder  in  the  second  degree  or  of  volootary 
manslaughter,"  without  the  addition  of  "or  in- 
voluntary," held  not  erroneous ;  the  punishinent 
for  voluntary  and  involuntary  manslaughter  be* 
ing  tiie  same.— Fisber  t.  State,  77  Ind.  42. 

[1}  (Sop.  1884) 
As  Rev.  St.  1881,  |  1909,  provides  that 
whoever  perpetrates  an  assault  and  battery  with 
Intent  to  commit  a  felony  shall  be  imprisoned 
in  the  state  prison  not  more  than  14  or  lefs 
than  2  years,  one  indicted  and  convicted  for 
assault  and  battery  with  intent  to  commit  mur- 
der in  the  first  degree,  and  assessed  tbe  lowest 
penalty,  cannot  complain  of  an  erroneous  oh«rRe  , 
on  assault  with  intent  to  commit  murder  io  the 
first  degree,  because  it  should  have  been  00 
assault  with  intent  to  commit  manslangbter.— 
Long  T.  State,  95  Ind.  481. 

U3  (S«p.l886) 
Where  tbe  jury  In  a  prosecution  for  war- 
der  acquitted  defendant  of  all  malice,  any  er- 
rors in  instructions  relating  to  premeditsteJ 
malice  were  harmless  ss  to  defendant^Bamett 
V.  State,  100  Ind.  171. 

[k]    (Sap.  1889) 

An  instruction  which  omits  the  word  "vol- 
untary" in  giving  the  statutory  definition  of 
murder  is  not  fatally  erroneous  when  the  omit- 
ted word  is  supplied  in  effect  in  a  subsequent 
instruction.— Cooper  v.  State,  120  Ind.  377,  22 
N.  E.32a  . 

m    (Bnp.  189«) 
Where  defendant  was  fotind  guilty  of 

manslaughter,  be  could  not  complain  of  error  In 
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chai^ses  Tdating  to  murdeT.— Pigg  t.  State,  43 
N.  E.  309,  146  Ind.  660. 

[m]     (Sup.  1897) 

The  verbal  error  of  using  the  word  "mur- 
der^ in  HD  instruction  in  such  a  broad  sense  as 
to  include  therein  manslaughter,  was  harmless 
where  the  jury  could  not  have  been  misled  as 
to  the  law  of  the  case.— Sutherlln  t.  State,  48 
X.  E.  246,  148  Ind,  695. 

[n]  {9ii».lS97) 
Where  the  kiUfng  vas  admitted,  an  in- 
atroction  that  certain  atatements  of  defendant 
might  "be  considered  as  atroi^  proof  against 
him  in  determining  whether  he  committed  the 
homidde,  was  harmless;  the  word  "homicide" 
not  necessarily  importing  crime.— Sibenr  t. 
State,  149  Ind.  684,  SO  N.  B.  936^  47  N.  B. 
4SS. 

ioj     t9m»,  1898) 

Errors  in  instractions  concerning  murder 
in  the  first  and  second  degrees  are  harmless, 
where  defendant  was  found  guilty  of  man- 
slaughter— Shields  t.  State,  49  N.  B.  351,  149 
Ind.  395. 

[p]     <Sdp.  1899) 

Erroneous  charges  on  malice  as  an  element 
of  assault  to  murder  did  not  prejudice  accused, 
who  was  convicted  of  assault  to  commit  man- 
slaughter.—Kaias  T.  State,  52  N.  E.  450,  152 
Ind.  68. 

[q]  (Sap.l89S) 
The  evidence  showed  that  defendant,  ac- 
eased  of  assault  with  intent  to  kill,  was  at  no 
time  menaced  or  assaolted  by  the  prosecuting 
witness.  The  evidence  was  conflicting  as  to 
whether  accused  infiicted  any  of  the  injuries. 
Held  that,  where  the  Jury  found  accused  guilty, 
the  fact  that  the  court  charged  as  to  self-de- 
fense, of  which  there  was  no  evidence,  was  not 
prejudicial.— Robinson  v.  State,  53  N.  E.  223, 
152  Ind.  304. 

■Where  accused  was  convicted  of  an  as- 
sault with  intent  to  commit  voluntary  man- 
slaufcbter,  that  the  court  may  have  erred  in 
defining  express  malice  as  relating  to  the  crime 
of  murder  did  not  prejudice  defendant— Id. 

[r]  (Sop.  1899} 
One  convicted  of  mnider  in  the  first  degree 
cannot  complain  of  instructions  which  permit- 
ted conviction  of  murder  in  the  second  degree 
on  evidence  which  would  only  warrant  a  con- 
viction for  manslaughter,  where  the  instruc- 
tions defining  the  crime  of  which  he  was  con- 
victed were  correct— Tbrawley  v.  State,  55  N. 
B.  95,  153  Ind.  875. 

[S]  (Sap.  1899) 
On  a  trial  for  murder,  an  instruction  that 
if  accused  willfully  killed  deceased,  but  it  was 
done  without  malice,  and  without  premedita- 
tion, voluntarily,  he  was  guilty  of  manslaugh- 
ter, is  not  prejudicial  to  the  accused  because  of 
the  use  of  the  word  "willfully,"  since  it  ren- 
ders the  instruction  the  more  favorable  to  him. 


— Bridgewater  t.  State.  55  N.  B.  737,  158  Ind. 

560. 

[t]  (Sap.  1900) 
Where  there  was  no  evidence  that  deceas- 
ed was  engaged  in  burglary  from  the  defendant 
at  the  time  of  the  shooting,  an  instruction  as 
to  the  effect  of  burglary  as  a  defense  was  er- 
ror of  which  the  defendant  could  not  complain. 
—Bloom  V.  State,  58  N.  E.  81,  155  Ind.  282. 

[u]   (Sap.  1901) 

Where  a  defendant  Is  indicted  for  assault 
with  intent  to  commit  murder  in  the  first  de- 
gree, bat  is  convicted  of  an  assault  with  intent 
to  commit  manslaughter,  errors  in  rulings  on 
instructions  as  to  the  law  applicable  to  the 
first  offense  are  harmless.- Braxton  ▼*  State, 
61  N.  E.  1^,  157  lad.  218. 

[V]     {Sap.  1903) 

Where  defendant  was  charged  with  assault 
and  battery  with  intent  to  murder,  and  the 
jnry  found  him  guilty  of  an  assault  and  bat- 
tery with  intent  to  commit  manalaughter,  any 
ambiguity  in  an  instruction  explaining  the  dif- 
ference between  premeditated  malice  as  a  nec- 
essary ingredient  of  murder  in  the  first  degree 
and  of  an  assault  and  battery  with  intent  to 
commit  murder  in  first  degree  and  an  unpre- 
meditated purpose  to  kill  as  an  element  of  man- 
slaughter and  of  an  assault  and  battery  with 
intent  to  commit  that  offense,  was  without 
prejudice.— Starr  v.  State,  67  N.  B.  627,  100 
Ind.  601. 

[w]     (Snp.  1»D3) 

Where  an  indictment  charged  that  the  kill- 
ing was  accomplished  by  physical  violence,  an 
erroneous  instruction  authorizing  a  conviction 
of  murder  in  the  first  degree,  if  the  jury  found 
that  by  reason  of  the  acts  of  defendant  the  de- 
ceased was  put  in  great  fear  aud  agitation,  to 
such  an  extent  that  she  lost  her  reason  and 
jumped  into  a  well,  which  caused  her  death, 
cannot  be  considered  harmless,  although  the 
jury  did  not  find  the  accused  guilty  of  murder, 
but  of  involuntary  manslaughter. — Gipe  v. 
State,  75  N.  E.  881,  165  Ind.  433,  1  I*  R.  A. 
(N.  S.)  419.  112  Am.  St  Rep.  238. 

For  Cases  from  Otoer  States, 

See  26  Cent.  Dig.  Homic.  {§  715-720. 
See,  also,  21  Cyc.  p.  1094. 

{341.  ^—  Failure  or  refaial  to  clTa  ia- 
■trvetlona. 

[a]     (Sup.  1879) 

On  appeal  from  conviction  for  homicide, 
ai^nant  cannot  complain  of  the  court's  fail- 
ore  to  instruct  on  Involuntary  manslaughter, 
where  he  requested  no  instruction  on  his  sub- 
ject.—Adams  V.  State,  65  Ind.  565. 

lb]    (Snp.  1883) 

On  trial  for  murder  in  the  first  degree,  the 
court  told  the  jury  the  penalty  for  that  and 
for  manslaughter,  but  not  for  murder  in  the 
second  degree,  of  which  defendant  was  found 
guilty,  and   the  proper  punishment  assessed. 
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[6  lod.  Die.— Pice  00] 


Held,  that  the  omisBloa  was  harmless.— Smurr 

T.  State,  88  Ind.  5W. 

For  Cases  fbom  Other  States, 
See  28  Cent.  Dig.  Homic.  8  721. 
See,  also,  21  Cyc.  p.  1091. 

{342.    Verdlet. 

[a]  (Sup.  1886) 

Uuder  an  indictmeut  for  aseault  and  bat- 
tery with  intent  to  murder  the  accused  may  be 
convicted  of  an  assault  with  intent  to  murder; 
and  although  the  evidence  only  makes  out  the 
latter,  while  the  finding  is  that  of  guilty  of  an 
assault  and  battery  with  intent  to  murder,  the 
error  is  harmless,  as  the  punishment  in  either 
case  is  the  same  under  the  statute. — Keeliog  t. 
State,  107  lod.  563.  8  N.  E.  559. 

[b]  (S«p.  1908) 

Defeodant  coavicted  of  marder  in  the  sec- 
ond degree  cannot  complain  that  under  the  evi- 
dence be  was  guilty  of  murder  in  tbe  first  de> 
gree.— Ludwig  t.  State,  170  Ind.  648.  85  N.  E. 
345. 

For  CASE.S  FROM  Other  States, 
See  26  Cent.  Diq.  Homic.  {  722. 
See,  also,  21  Cyc.  p.  1099. 

S  347.  Rednotion.  or  modlflcatlon  of  sen- 
tenee. 
[a1    (Sap.  1878) 

Where,  on  a  verdict  of  guilty  of  murder 
in  the  second  degree,  fixing  the  punishment  at 
imprisonment  for  life  and  a  fine,  the  court,  in- 
stead of  disregarding  the  fine,  enters  judgment 
on  the  verdict,  the  supreme  court  will  reverse 
as  to  the  fine  and  affirm  tbe  balance  of  the 
judgment.  2  Rev.  St.  187(i,  p.  412.  f  158.— 
Kennedy  v.  State,  62  Ind.  136. 

Fob  Cases  from  Otbbb  States, 
See  26  Cent.  Did.  Homic.  |  725. 


XI.  SEKTEKCE  AND  PUNISHBIEKT. 

Assessment  of  punishment  by  jury,  see  ante, 
§  314. 

Assessment  of  punishment  without  intervention 

of  jury,  see  Jcrt,  S  24. 
Execution  of  sentence  of  death,  see  Criminal 

Law.  S  1219. 
Instructions  as  to  punishment,  see  ante,  |  311. 

1361.  CmutltBtlaBml  aad  statatorr  pro- 
Tlsimu. 

M     (Ssp.  1856} 

The  statute  authorizing  capital  punishment 
for  the  crime  of  murder  is  not  in  conflict  with 
the  constitution.- Rice  v.  State,  7  Ind.  332; 
Driskill  v.  Same,  Id.  338. 


[b]  (Bnp.  1866) 
It  Is  competent  for  the  legislature  to  con- 
fer on  the  jury  the  right  to  determine  in  each 
particular  case  whether  capital  punishment  or 
imprisonment  for  life  shall  be  inflicted  for  the 
crime  of  murder.— Rice  v.  State,  7  Ind.  332, 

Fob  Cases  fboh  Otheb  States, 
See  26  Cent.  Did.  Homic.  |  728. 

S  353.  Etttrr  and  record  of  JadcMoat. 

[a]  (Sap.  im) 
Where  the  jury  find  a  verdict  of  murder 
or  manslaughter  and  assess  the  term  of  im- 
prisonment, and,  contrary  to  law.  also  assess 
a  fine,  the  court,  in  entering  judgment  <m  the 
verdict,  should  disregard  the  fine.— Veatch  v. 
Sute,  60  Ind.  291;  Kennedy  t.  Same,  62  Ind. 

m 

Fob  Cases  fbou  Otheb  States, 
See  26  Cent.  Dig.  Homic.  f  730. 

8  354.  Mature  amd  extent  of  pwaiskauat. 

Cruel  and  excessive  punishment,  see  Cbdunal 

Law,  {  1213. 
Question  for  jury,  see  ante,  |  282%. 

Fob  Cases  fboh  Other  States, 
See  26  Cent.  Diq.  Homic  |  73L 

HORSE  RACING. 

See— 

Gauing.  11  7.  8.  66.  68.  80. 

T^ws  relating  to  as  denial  of  doe  pncns  of  law. 

CoNOTITunONAL  LA.W,  |  278. 

Local  and  special  laws  relating  to.  Siatdiss, 

8  85. 

On  fair  grounds.   Agbicdltube,  |  4. 
On  highway.    Hiobwats,  {  186. 
Subjects  and  titles  of  acts  relating  to.  Stat* 
UTE8,  i  iia 

HORSE  RAILROADS. 

See  Stbeet  Raixboads. 

HORSES. 

Anihau. 
Frightenine^ 

HZGHVATB,  I  181. 

Municipal  Cobpobatioks.  H  705,  TSl. 
Bailboads.  is  306.  360,  407. 

BTBBBT  BAIUtOADB,  S  87. 

Jndidal  notice  as  to.  Etidehck,  8  13. 
Injuries  to  oi  railroad  tracks,  Bailboads,  H 

40S-461. 
IjIvekt  Stable  Kbepebs. 
Necessaries.  Infants,  |  BO, 
On  streets  and  highways— 

HIOHWATB,  88  166-186. 

Municipal  Oobpobationb,  {S  701-707. 
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HOSPITALS 


Scope-Note. 

[INCI^TTDBS  instittitloiis  for  cure  of  persons  sick,  wounded,  insane,  or  otherwise  af- 
flicted, whether  foonded  or  maintained  by  private  means,  or  in  part  or  wholly  by  govern- 
ment ;  estabUshment,  maintenance,  regulation,  and  management  of  such  Institutions ;  and 
rl^ts,  dntleB,  powers,  and  liabilities  of  managers  and  other  ofllcers,  etc^  thereof. 

(EXCLUDES  powers  of  Incorporated  dtiee,  towns,  etc.  In  respect  of  establiahmrat, 
maintenance,  etc.,  of  hospitals  (see  MvnMpal  CorpwratUm») ;  and  hospitals  regarded  as 
charitable  instltntlons  Owe  Charitiet).  Tot  comp^e  list  of  matter^  excluded,  see  cross* 
references,  post] 

Analysis, 

§  3.  Establishment  and  maintenance  of  public  hospitals. 
§  3.  Regulation  and  supervision. 
§4.  Officers. 

§  6.  Management  of  institution. 
§  8.  Actions. 

Cross-Referenees. 


See— 

ASTLUVS. 

Laws  relating  to  bospitais  for  insane  as  en- 
croachment by  legislature  on  ezecntiTe.  GoN- 
snrunoKAi,  Law  8  58. 

Uability  of  city  for  acts  of  officers  in  conduct- 
ing.   MCKICIFAL  COBPOBAIIONS,  |  747. 


Uability.  etc.— (Confd). 

Of  master  for  negligence  of  hospital  In 
treating  injured  servant    Masieb  and 
Sebvart,  I  82. 
Negligence  In  driving  ambulance — 

MUHICIPAX.  COBPOBATIONS,  i%  705,  751. 
Neouohtcs,  t  14. 
Private  nuisance.  Nuibakce.  fS  3,  6. 
Public  nuisance.  NniSAircB,  f  61. 


i  2.  Xtstabllahment  and  malatenanoe  of 
pnblie  lioipitala. 

Power  of  dty  to  establish  hospital,  lee  Munici- 
pal OOBFOBATIOnS.  }  268. 

Fob  Cases  fbou  Otheb  States, 
See  26  Cent.  Dig.  Hosp.  H  1<  ^ 
See,  also,  21  Cyc.  pp.  1106,  1107;  note,  5 
Lu  R.  A.  (N.  S.)  1028. 

I  3.  B«Kiil«tlom  uid  snperrlsioB* 

[a]  (Sap.  1880) 
Act  March  14,  186T,  %  53,  cl.  33  (Rev.  St. 
1876,  p.  292),  authorizing  the  common  councils 
of  cities  incorporated  under  the  act  to  enforce 
ordinances  to  erect  and  establish  market  hous- 
es, engine  houses,  houses  of  refuge,  and  hospi- 
tata,  does  not  authorize  the  council  of  a  city  to 
enact  an  ordinance  to  license  or  regulate  the 
eatabliflhment  of  private  hospitals  erected  with- 
in the  city  limits.— Bessonles  v.  City  of  Indl- 
uapolis.  71  lad.  189. 

Fob  Cases  fboh  Other  States, 
See  26  Cent.  Dig.  Hosp.  8§  3,  4. 
See,  also,  21  Cyc  pp.  1107.  1110. 


S  4.  Offlrars. 

W    iSnp.  1896) 

Rev.  St.  1894,  $  3010  (Rev.  St.  1881,  S 
2770),  provides  that  the  board  of  trustees  of 
the  Central  Hospital  for  the  Insane  shall  elect 
from  their  number  a  treasurer.  Section  3012 
(2772)  provides  that  no  money  shall  be  paid  out 
by  them  except  on  an  itemized  bill  allowed  by 
them,  and  that  payment  shall  be  made  by  an  or- 
der on  the  treasurer,  signed  by  the  president. 
Section  3013  (2773)  provides  that  the  treasurer 
shall,  before  the  orders  become  due,  present  to 
the  state  auditor  a  statement  of  all  orders 
drawn,  and  that  the  auditor  shall  draw  an  or- 
der for  the  amouDt  in  favor  of  the  treasurer  on 
the  state  treasurer,  and  that  the  treasurer  of 
the  board  shall  return  to  the  auditor  each  month 
a  statement  of  the  orders  paid  by  him.  Beld, 
that  where  a  treasurer  of  the  board  deposited 
money  received  by  him  from  the  state  treasurer' 
in  a  bank,  subject  to  his  check  as  treasurer,  and 
the  bank  refused  to  pay  the  amount  on  his 
check,  his  successor  could  recover  from  the  bank 
the  amount  of  the  dei>osit,  as  such  successor  is 
a  trustee  of  an  express  trust,  within  section  252 
(252),  authorizing  such  a  trustee  to  sue  without 
joining  with  bim  the  person  for  whose  benefit 
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the  suit  is  prosecuted.— Meridian  Nat  Banlc  r. 

Uouser,  145  Ind.  490,  42  N.  E.  753. 

Foe  Cases  fbom  Otheb  States, 
See  26  Cent.  Dig.  Hosp.  §§  5-10. 
See,  also,  21  Cyc.  pp.  IIOS,  1100 ;  note,  38 
L.  R.  A.  211. 

I  6.  MaMtcevaat  of  fautitntloni 

[a]  (Sup.  1896) 
The  money  paid  to  the  treasurer  of  the 
board  of  trustees  of  an  insane  hospital  is  to  be 
applied  to  the  payments  of  specific  claims  deb' 
igimteO  and  pointed  out  in  the  treasurer's  state- 
ment to  the  Auditor  of  State,  and,  until  so  ap- 
plied, the  treasurer  has  the  risht  to  the  posses- 
sion thereof  and  is  charged  with  diligence  and 
Kood  faith  in  the  disbursements  of  the  same  to 
the  persons  for  the  payment  of  whose  claims 
he  has  received  the  money.  If  the  money  Is  de- 
IKisited  in  a  bank,  he  can  aa  such  treasurer 
Kive  checks  to  the  persons  or  check  the  money 
out  to  himself  and  pay  the  same  to  the  partic- 
ular persons.  It  is  the  duty  of  a  bank  hariuR 
such  deposit  to  pay  such  checks,  and  any  fail- 
ure so  to  do  Is  a  breach  of  the  Implied  agree- 
ment upon  which  such  a  deposit  is  made.— 
Meridian  Xat.  Bank  t.  Hauscr,  42  N.  E.  753, 
145  Ind.  490. 

For  Cases  frou  Other  States, 
See  26  Cent.  Dig.  Hosp.  {  11. 
See,  also,  21  Cyc.  pp.  1107,  1108. 

$  8.  Action*. 

Exhibits  annexed  to  pleading,  see  Pleading, 
8  310. 

[a]    (App.  19fS) 

A  complaint  alleged  that  defendant  erected 
and  maintained  a  hospital  for  its  employ^  in 
1000.  and  adopted  rules  goreming  the  admis- 
sion of  its  employes  theretOi  by  whidi  they 
were  to  pay  certain  fees  out  of  their  waj^s  for 
necessary  medical  attention ;  that  plaintiff, 
while  in  defendant's  employment  In  100.1,  was 
injured  and  taken  to  defendant's  hospital,  and 
defendant  undertook  to  receive  plaintiff  in  its 
hospital  for  proper  treatment,  but  Its  aunfeon 
negligently  treated  him,  and,  after  an  examina- 
tion which  showed  that  plaintiff  was  not  cur- 
ed, discharged  him  from  the  hospital,  cnuKiug 
him*  great  expense  for  subsequent  medical  at- 
tention, etc.  Held,  that  the  complaint  was 
framed  on  a  theory  of  tort,  and  was  insuffi- 
cient, agaifist  a  demurrer,  because  it  did  not 
positively  and  directly  allege  that  defendant 
owned  the  hospital  when  plaintiff  was  injured 
and  discharged  therefrom,  and  it  could  not  be 
infiTivd  from  the  allegation  that  defendant 
owned  the  hospital  in  1900  that  it  still  owne4l 
it  when  plaintiff  was  injured.— Wabash  R.  Co. 
V.  Reynolds,  84  N.  E^  992,  41  Ind.  App.  078. 

The  complaint  was  insufflcicnt  on  demur- 
rer as  an  action  for  willful  injury,  since  it  did 
not  show  that  plaintiff  received  any  injury  as 
the  result  of  defendant's  wrongful  act,  except 
such  as  resulted  from  its  breach  of  contract. 


and  did  not  show  that  the  dismisaal  was  with 
intent  to  Inflict,  willfully  and  purposely,  the 
particular  injury  of  which  plaintiff  complained. 

-Id. 

For  Cases  from  Otheb  States. 
See  2C  Cent.  Dig.  Hosp.  §  14. 
See,  also,  note,  41  L.  R.  A.  324. 

HOSTILE  POSSESSION. 

See  Adverse  PossEssioir,  |S  5tt-l& 

HOSTILE  WITNESS. 

Impeachment  for  interest  or  bias.  Witnesses, 
§S  3G3-374. 
Right  of  person  calling  to  impeach.  Wit- 
nesses, $  323. 

Leading  questions.   Witnesses,  {  244. 

HOTELS. 

Breach  of  warranty  as  to  use  of  buildinj;  as  af- 
fecting validity  of  insurance  policy.  Iksub- 
ANCE,  i  278. 

Discrimination  as  to  guests  by  reason  of  tac^ 
color,  or  condition.   Civii:.  RioBTSi  i  5> 

Innkeepers. 

HOURS. 

Computation  of  time.   Time,  SS  12.  13. 
Regulations  as  to  hour  of  closing  place  wher' 

liquor  is  sold.    Intoxicating  Liquobs,  | 

121. 

HOURS  OF  SERVICE. 

rower  to  regulate,  see  Master  and  Sebva-tt, 

HOUSE. 

gee- 
Breaking  and  entering.  Bubglabt. 
Burning.  Arson. 
Disorderly  House. 
Nature  of  property  in.   Fropebtt,  |  4. 

HOUSEBREAKING. 

gee  BUBOUBT. 

HOUSEHOLDERS. 

Qualifications  of  appraisers  on  execution  sale. 
ExGcirrioir,  1 141. 
Of  jurors— 

Orand  Jubt,  i  5. 
JUBT.  I  50. 
Right  to  exemptions.   Exemptions,  |  17. 

HOUSEHOLD  FURNITURE. 

Construction  of  term  as  used  in  insurance  poli- 
cy, see  Insurance,  {  103. 
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HOUSE  OF  CORRECTION. 

See  Betoexatobibs. 

HOUSE  OF  ILL  FAME. 

See  DisoBDKBi,T  House. 

HOUSE  OF  REFUGE. 

Conunitment  of  joTenlle  delinquents.  iNrAlfTB, 

I  le. 

Subjects  and  titles  of  acts  establishing.  Stat- 
1TTES,  S  119> 


HUMAN  BEING. 

Auction  in  indictment  for  murder  that  de- 
ceased was  a  human  beins,  see  Hohicidx,  i 
131. 


HUMANITARIAN  DOCTRINE 

See— 

Injury  avoidable  notwithstanding  contributory 
negligence — 
Master  and  Sebvant,  }  248. 
NEOLtOEKCE,  I  83. 
Railboads.  K  278,  388.  390. 
Stbeet  Railboads,  S  103. 

HUNTING. 

See— 

Criminal  trespass,  Indictment.  Tbespass,  S  87. 

Qame. 

On  Sunday.  Surdat,  |  29. 


HUNTINGTON. 

Publication  of  ordinaQces  of,  see  MCNICIPAL 
COBPOKATIONS,  g  110. 

TUa  IHgest  Is  oomplled  om  tli*  Koy-lTiimber  Syatam.  For  ezplaiuitlomt  see  pace  ill. 
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HUSBAND  AND  WIFE 


Scope-Note. 

[INCLUDES  the  marital  relation;  rights,  powers,  duties,  and  liabilities  of  marriM 
persons,  as  between  themselves  and  as  to  others.  Incident  to  the  existence  of  the  reladon 
or  arising  from  conreyaDcee  or  agreements  In  consideration  or  in  consequence  of  marriage; 
disabilities  and  privileges  of  married  women  by  reason  of  their  coverture,  and  protection 
of  their  persons  and  property;  and  legal  proceedings  affecting  buEdMindB  and  wives  and 
their  property. 

[EXCLUDES  contmcts  to  marry  (see  Breach  of  Marriage  Promise) ;  contracts  to  pro- 
cure marriage  or  in  restraint  of  marriage  (see  Contracts) ;  marriage  and  annulment  tli«e- 
of  (see  Marriage) ;  divorce  and  Judicial  separation  (see  Divorce) ;  rights  of  dower  (see 
Dower),  curtesy  (see  Curtesy),  and  homestead  (see  Homestead) ;  testamentary  capadty 
of  married  women  (see  WilU) ;  competency  of  husband  and  wife  as  witneaseB  tot  or 
against  each  other  (see  Witnesses) ;  and  offense  of  adultery  (see  AduUerjfy  and  bigamy 
(see  Bigamy),  For  conq^lete  list  of  matters  excluded,  see  cross-references,  post] 

Analysis. 

h  Mutual  Rights,  Duties,  and  Liabilities. 

§  1.  The  relation  in  general, 

§  2.  What  law  governs. 

§  4.  Support  of  family. 

§  5.  Services  and  earnings  of  wife. 

§  6,  Property  of  husband. 

§  7.  Property  of  wife. 

§  9.    Real  property. 

1 10.          Personal  property. 

§  11.           Reduction  to  possession  by  husband. 

§  13.           Rights  of  husband's  creditors. 

§  14.  Conveyances  to  husband  and  wife. 

§  16.  Conveyances  by  husband  and  wife. 

1 16.  Possession  between  husband  and  wife. 

§  17.  Contracts  with  third  persons  in  general. 

§  18.  Antenuptial  debts  of  wife. 

§  19.  Necessaries  and  family  expenses. 

§  20.  Agency  of  wife  for  husband. 

§  23^.  Ratification  or  repudiation  of  agenqr. 

§  25.  Agency  of  husband  for  wife. 

II.  Marriage  Settlements. 

§  3,6.  Nature  in  general. 
§  28.  Requisites  and  validity. 
§  29.    Antenuptial  settlements. 

30.           Postnuptial  settlements. 

31.  Construction  and  operation. 
§  33.  Revocation  or  extinguishment. 
§34.  Evidence. 

§  35.  Enforcement. 

III.  Conveyances,  Contracts,  and  Other  Transactioiu  Between  Husband 
and  Wife. 

§  36.  Validity  of  transactions  in  general. 
§  37.  Statutory  provisions. 

§  88.  Contracts  and  debts  existing  at  time  of  marriage. 

§  39.  Express  contracts. 
§  40.  Implied  contracts. 
Jj  41.  Services. 

 §42.  Partnership.  

TUs  Dlseat  is  compiled  on  tke  KeT-Nnmlwr  Sjratem.  Tm  •xplsMw^on,  sm  page  UL 

»Iaa.DI«.-P«e5M]  Digitized  by  GOOgie 


Btoa.Dit-Pm.eBW]  HUSBAND  AND  WIFE. 

lU.  Conveyances,  Contracts,  and  Other  Transactions  Between  Husband  and 

Wife — Continued. 
§  43.  Loans  and  advances. 
§  44.  Bills  and  notes. 

1 45.  Sales  and  transfers  of  personal  property. 
§  46.  Contracts  for  conveyance  of  real  property, 
§  47.  Conveyances  by  husband  to  or  for  wife. 
§  48.  Conveyances  by  wife  to  or  for  husband. 
§49.  Gifts. 

§  491A.    Gift  by  husband  to  or  for  wife. 

§49%.  Gifts  by  wife  to  or  for  husband. 

§  51.  Releases. 

§  52.  Rescission  or  avoidance. 
§  63.  Torts. 
§  54.  Crimes. 

IV.  Disabilities  and  Privileges  of  Coverture. 

(A)  In  Generai.. 

§56.  What  law  governs. 

§  57.  Constitutional  and  statutory  provisions. 

§  59.  Capacity  to  act  as  agent  or  trustee. 

§  61.  Confession  of  judgment. 

§  63.  Estoppel. 

§  65.  Effect  of  incapacity  or  absence  of  husband  or  separation. 
§  67.  Effect  of  termination  of  coverture. 

(B)  Property  and  Conveyances. 

§  68.  Capacity  to  take  and  hold  property. 

§  69.  Capacity  to  convey. 

§  70.  Requisites  and  validity  of  conveyances* 

§  71.  Trusts. 

§  73.  Ratification. 

§  74.  Avoidance. 

§  75.  Jurisdiction  of  courts. 

§  76.          In  equity. 

(C)  Contracts. 

§  79.  Capacity  to  contract. 

1 80.  Requisites  and  validity  of  contracts  in  general. 

§  81.  Instruments  under  seal. 

§82.  Services. 

§  84.  Loans  and  advances. 

§  85.  Bills  and  notes. 

1 86.  Purchases  and  sales. 

1 87.  Guaranty  or  suretyship. 
§88.  Releases. 

§89.  Ratification. 
§  90.  Avoidance. 

(D)  Trade  or  Business. 

§  96.  Rights  and  powers  of  sole  traders. 
§  97.  Married  women  as  partners. 

§  98.  Married  women  as  members  of  corporations  or  joint-stock 
companies. 

§  99.  Rights  and  liabilities  of  husband  of  sole  trader. 

(E)  Torts. 

§  102.  Torts  during  coverture  in  general. 

(F)  Crimes. 

§  107.  Crimes  during  coverture  in  general. 

V.  Wife's  Separate  Estate. 

(A)  What  Constitutes. 

§  110.  Nature  of  equitable  or  statutory  estate. 
§  111.  Married  women's  property  acts. 

lUi  Dlcert  is  camplled  on  the  K«r-lf«mb«v  Syitem.  For  MvlaBatilipg»WDgii«irf3^^lc 


HUSBAND  AND  WIFE. 


V.  Wife's  Separate  Estate— Continued. 

(A)  What  Constitutes — Continued. 

§113.    Constitutionality. 

§  113.           Construction  and  operation  in  general 

§  114.           Retroactive  operation. 

115.  Property  of  wife  at  time  of  marriage. 

116.  Gifts  to  wife, 

117.  Property  devised  or  bequeathed  to  wife. 
§  118.  Property  inherited  by  wife. 
§  119.  Property  conveyed  to  or  for  use  of  wife. 
§1S0.  Property  acquired  by  husband  in  trust  for  wife, 
§  131.  Property  purchased  with  wife's  money. 
§  132.  Property  purchased  by  wife. 
§  134.  Proceeds  of  separate  property. 
§  135.  Rents  and  profits  of  separate  property. 
§  136.  Earnings  of  wife. 
§  129.  Estoppel  to  claim  property. 
§  130.  Evidence  as  to  ownership. 

§  131.          Presumptions  and  burden  of  proof. 

§  133.   Admissibility. 

§  133.  Weight  and  sufficiency. 

(B)  Rights  and  Liabilities  op  Husband. 
§  134.  Vested  rights. 
§  136.  Right  of  possession  or  occupation. 
§  137.  Power  to  manage  or  control. 
§  138.  Authority  as  wife's  agent  or  attorney. 
§  141.  Improvements  by  husband. 
§  142.  Services  of  husband. 
§  143.  Advances  by  husband. 
§  144.  Accountability  for  property  and  income. 
§  146.  Liabilities  to  third  persons. 

(Q  Liabilities  and  Charges. 

§  148.  Purchase  money  and  prior  incumbrances. 
§  149.  Rights  of  husband's  creditors. 
§  150.  Improvements  and  materials  furnished. 
§  151.  Necessaries  and  family  expenses. 
§  152.  Contracts  in  general. 
§  153.  Contracts  between  husband  and  wife. 
§  154.  Contracts  jointly  with  husband. 
§  156.  Bills  and  notes. 
§  157.  Guaranty  and  suretyship. 

§  158.           In  general. 

§  159.   Debts  of  husband. 

160.  Debts  incurred  in  separate  business. 
163.  Contracts  for  benefit  of  separate  estate. 
§  163.  Debts  charged  on  separate  estate. 

§  164.          Intent  to  charge. 

§  166.   Joinder  or  assent  of  husband. 

§  167.           Debts  of  husband. 

§  168.  Mortgage  or  pledge. 

§  169.    In  general. 

§  171.           Debts  of  husband. 

§  173.   Debts  of  third  persons. 

§  175.  Enforcement. 
§  176.           In  general. 

(D)  Conveyances  and  Contracts  to  Convey. 
§  180.  What  law  governs. 
§  183.  Consideration. 
§  184.  Consent  of  husband. 
§  186.  Contracts  to  convey. 
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V.  Wife*s  Separate  Estate— Continued. 

(D)  Conveyances  and  Contmiacts  to  Convey — Continued. 

§  187.   Requisites  and  validity. 

§  189.    Enforcement 

§  190.  Conveyances  in  general. 

§  193.   Joinder  of  husband. 

§  194.   Acknowledgment. 

§  195.           Construction  and  operation. 

§  196.  Contracts  and  conveyances  by  agents  or  attorneys. 

§  198.  Estoppel  to  assert  invalidity. 

§  200.  Effect  of  termination  of  coverture. 

§201.  Avoidance. 

§  202.  Rights  and  liabilities  of  purchasers. 

VI.  Actions. 

§  203.  Capacity  to  sue  and  be  sued  in  general. 
§  204.  Statutory  provisions. 

§  205.  Rights  cu  action  between  husband  and  wife. 
§  206.  Rights  of  action  by  husband  or  wife  or  both. 

§  207.           In  general. 

§  208.   On  contracts. 

§  209.    For  torts. 

§  210.    In  respect  of  wife's  separate  property. 

§  211.  Rights  of  action  against  husband  or  wife  or  both. 

§  218.    In  general. 

§  213.           On  contracts. 

§  214.          For  torts. 

§  215.   To  charge  wife's  separate  property. 

§  217.  Defenses  by  husband  or  wife. 
§  220.  Time  to  sue  and  limitations. 
§  231.  Parties. 

§  222.  Joinder  or  intervention  in  actions  by  others. 
§224.  Process. 

§  225.  Appearance  and  representation  of  wife  by  attorney. 
§  228.  Pleading. 

§  229.  In  general. 

§  230.           Defense  of  coverture, 

§  231.  Evidence. 

§  232.    In  general. 

§  233.           Proof  of  marriage. 

§  235.  Trial. 

§  237.  Judgment. 

§  238.          In  general. 

§  239.   Against  wife  personally. 

§  240.           Against  wife's  separate  property. 

§  241.  Execution. 

§  242.  Enforcement  of  judgment  against  wife's  separate  prop- 
erty. 

§  243.  Appeal  "and  error, 
§  244.  Costs. 

VII.  Community  Property, 

VIIL  Separation  and  Separate  Maintenance. 

§277.  Separation  agreements. 

§  9TS.    Requisites  and  validity. 

§  279.    Construction  and  operation. 

§  282.  Right  to  allowance  for  maintenance. 
§  283.    Of  wife. 

§  285.  Actions  for  separate  maintenance. 

§  286.           Nature  and  form. 

§  296.    Pleading. 
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VIII.  S^Kiration  and  Separate  Maintenance — Continued. 

§  297.  Evidence. 

§  298.  Amount  of  award. 

§  299.  Judgment,  and  enforcement  thereofl 

IX.  Abandonment. 

§  303.  Nature  of  offense. 

§  3051/^.  Penalties  and  actions  therefor. 

§  313.  Indictment  or  information. 

§313.  Evidence. 

§315.  Judgment  or  order. 

X.  Enticing  and  Alienating. 

§  322.  Nature  and  form  of  remedy. 
§  323.  Right  of  action. 

1 324.          By  husband. 

§  325.          By  wife.  ' 

§326.  Defenses. 
,  §  329.  Time  to  sue  and  limitations. 

§332.  Pleading. 
§333.  Evidence. 

334.  Damages. 

335.  Trial. 
§  337.  Judgment. 

XL  Criminal  Conversation. 

§  340.  Nature  and  form  of  remedy 
§  341.  Right  of  action. 
§342.  Defenses. 
§347.  Pleading. 
8  348.  Evidence. 
I  349.  Damages. 
1 360.  Trial. 

Cross-Refercnces. 


Set— 

Advltbbt. 

Allowance  to  aarrlvor  from  estate  of  decedent. 
Executors  asd  Aduinistbatobs,  Sg  17%- 
194, 

Authority  of  hnaband  to  place  improvementa  on 
■  wlfe'a  lands  as  affecting  right  to  mechanic's 
lien.  Mbchanics*  Liens,  |  71. 

BlOAlCT. 

Capacity  of  married  woman  to  contract  for  or 
consent  to  improvements  on  land  as  affecting 
right  to  mechanic's  lien.  Mechanics'  Liens, 
g  68. 

Competency  as  witnesses  for  or  against  each 
other.  WITNESSES,  ||  Sl-65. 
As  witness  of  husband  or  wife  of  party  or 
other  person  intezested.    Witnbsses,  § 
10& 

Of  wife  as  witness  to  will  making  devise  to 

husband.   Wiu<8,  |  116. 
To  testify  to  transaction  with  person  since 
deceased  or  incompetent  where  testimony 
of  spouse  Is  excluded.  Witnesses,  S  140. 
Contracts  to  marry.    Bbeach  of  Mabbiaoe 
Pbouise. 

Course  of  descent  of  wife's  property  received 
frc»n  hnshand.  Descent  and  DisTBiBunoN* 
I  11. 


Coverture  as  affecting  Ifmitatioa  oC  ictlosi 
Limitation  of  Aotioks,  gfi  73,  78. 

CUBTEST. 

Declarationa  by  husband  or  wife  as  eridence 

against  the  other.  Evidence,  |  24& 
Divobce. 

Domicile  of  husband  as  domicile  of  wife.  Domi- 
cile, H  S>  8. 

DOWEB. 

Enlistment  of  husband  in  military  service. 

Abht  and  Navt,  I  18. 
Estate  of  widow  in   devise  on  remarrias^. 

Wnxs,  I  590. 
Exemptions  of  married  womeu.  Exeuptio^s. 
819. 

Of  survivor.    Exemptions,  f  30. 
lofaeritaoce  of  survivor.    Descent  and  Du- 

TBIBCTION,  S§  52-65. 
Insurable  Interest  in  life  or  health  of  spoiu& 
INSUBAMCB,  I  121. 

Judgment  against  huslund  or  wife,  conclusive- 
ness as  against  spouse.   Judomeht,  (  693. 
Mabbiaoe. 

Marriage  and  birth  of  Issue  as  tevocatioa  of 

will.  Wills,  t  m. 
Payment  to  wife  as  payment  to  husband.  Pat* 

MERT,  §  5. 


This  DlsMt  im  cuBpUaA  an  tlia  Kex-Hvai'bMF  Systam.  Fov  axpUaatlom,  see  Mgs  UL 

Digitized  by  GooQie 


S  1         [IIiid.DlK.-Fas«6m.         nUKBAND  AND  WIFE,  t 


Pririleged  communications.     Witnesses,  li 

]  87-105. 

Qoanintine.     ExECUTOES  and  Adhinistra- 

TOSS,  $  175. 
Resulting  trusts.  Trusts,  9S  76,  77,  81,  82. 

Kigbt  of  wife  as  against  children  of  former  wife 
to  inherit  from  husband.   Descent  and 

DiSTBIBUTION,  S  56. 

Of  wife  to  proceeds  of  mutual  benefit  insur- 
ance. InsuEAHCx,  H  782. 


Right,  etc.— (Confd). 

To  sue  for  damages  from  illegal  sale  of  liq- 
uor to  husband  or  wife.  INTOXICATINO 

LiQUOHS.  S  297. 
Specific  performance  against  husband  or  wife 
of  party  to  contract.    Specific  Peefobm- 

ANCE,  8  21. 

Surviving  spouse  as  admioiatrator.  Executors 

and  Aduinistbators,  S  17. 
Testamentary   capacity   of   married  woman. 

Wills,  {|  27-3a 


I.  BffUTVAL  BIOHTS,  DTTTIES,  Ain> 
UABILITIES. 

Abandonment  of  wife  by  husband  as  criminal 

offense,  see  post,  H  302-313. 
As  to  wife's  separate  property,  see  post,  Sf  1'^ 

14& 

Liabilities  for  counsel  fees  and  e^enses  of  wife 
in  action  for  divorce,  see  ]>ivoBoSt  H  100, 
197. 

Liability  of  hnaband  for  support  of  pauper  wife. 

see  Paupers,  {  37. 
Manied  woman's  property  act  as  c^nging  rela- 

timi  between  husband  and  wife,  see  post,  f 

118. 

Payment  of  consideration  by  one  for  conveyance 
to  tbe  other,  as  creating  resulting  trust,  see 
Trusts,  |  72. 

Ri^ts  of  action  tax  personal  injuries,  see  post, 
I  200. 

I  1.   The  nlmtioii  im  (MiaraL 

Pleading,  see  post,  |  229. 
Presomptions  as  to  ccmtinnance  of  relation,  see 
EjTIDENCE,  fi  67. 

[a]     (Sap.  1886) 

While  the  statutes  remove,  as  a  general 
rule,  tbe  disabilities  of  a  married  woman,  the 
common-law  rule  that  a  husband  and  wife  are 
to  be  regarded  as  one  person  still  prevails.— 
Bamett  v.  Harshbarger,  105  Ind.  410,  5  N.  E. 
718. 

n>]  (Sap.  18H) 
At  common  law  a  valid  marriage  made  the 
husband  and  wife  one  person  in  law.  The  le- 
gal existence  of  the  woman  was  suspended  or 
merged  in  that  of  the  husband.— Menaeger  v. 
Lomas,  44  N.  E.  46%  145  Ind.  287,  32  L.  B. 
A.  848. 

Fob  Cases  fbom  Other  States, 

See  26  Cent.  Dio.  Hus.  ft  W.  {|  1,  2. 
See,  also,  21  Gyc  pp.  1143,  1144. 

I  S.  WlMt  law  savarBs. 

Conveyances  of  married  woman's  separate  es- 
tate, see  post,  I  180. 

Disslbilites  and  privileges  of  married  women 
in  general,  see  pos^  S  SA. 

M    (Sap.  1888) 

In  the  absence  of  any  evidence  of  a  statute 
on  the  snbject,  this  court  will  presume  that  the 


common  law  prevails  In  another  state  as  to  the 

rights  of  married  women. — Schurman  v.  Marley, 

20  Ind.  458. 
• 

[b]  (Sup.  1875) 
The  courts  of  Indiana  will  presume  that 
the  common  law  is  in  force  in  Kentucky,  and 
therefore  that  personal  property  received  Id  pay- 
ment for  land  sold  by  a  married  woman  in  that 
state  became  the  property  of  her  husband.  The 
subsequent  removal  of  the  husband  and  wife  to 
Indiana,  bringing  with  them  such  personal 
property,  does  not  devest  the  ownership  of  the 
husband.- liichtenberger  t.  Graham,  60  Ind. 
288. 

[e]    (Sup.  1878) 

Personal  property  purchased  by  a  married 
woman  with  her  own  means,  and  used  in  her 
husband's  household,  was  removed  by  them  to 
this  state,  where  It  was  seised  on  an  execution 
against  a  third  person.  Held,  that  in  an  action 
by  the  husband  and  wife  to  tiy  the  rights  of 
property,  where  it  is  not  alleged  or  proven,  it 
will  he  presomed  that  the  common-law  rule, 
vesting  such  goods  In  the  husband,  prevailed  In 
such  other  state,  and  Oiat,  for  want  of  title  In 
herself,  she  cannot  recover.— Smith  v.  Peterson, 
63  Ind.  243. 

[d]  (Sap.  1381) 

Services  rendered  by  the  wife  before  mar- 
riage in  another  state,  where  It  is  presumed  tbe 
common  law  prevails,  belong  to  the  husband.— 
Knippenberg  v.  Morris,  80  Ind.  540. 

[e]  (App.  1893) 

The  respective  rights  of  husband  and  wife 
Id  their  personal  property  are  determined  by 
the  law  of  the  place  of  the  matrimonial  domi- 
cile, which  is  presumed  to  be  the  domicile 
of  the  husband  at  the  time  of  the  marriage. — 
Parrett  v.  Palmer,  S  Ind.  App.  350,  85  N.  E. 
713,  52  Am.  St  Rep.  479. 

Fob  Cases  from  Other  States, 

See  26  Cent.  Dig.  Hus.  &  W.  81  3,  4, 11. 
See,  also,  21  Cyc.  pp.  H43-1147 ;  notes.  25 
U  R.  A.  178,  57  Ia  R.  A.  353,  013;  note, 
12  Am.  Dec.  478. 

I  4.   Support  of  family. 

Criminal  responsibility  of  husband  for  fililute  to 

support,  see  post.  H  302-313. 
Failure  to  support  wife  ground  tor  dlvorcSf  see 

Divorce,  f  31. 
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Inabilities  for  necessaries  and  family  expenses, 

see  post,  S  19. 
Separation  and  separate  maintenance,  tee  post, 

8§  277-299. 

Fob  Cases  fbom  Other  States, 

See  26  Cent.  Dig.  Hub.  &  W.  §S  9.  10. 
See,  also,  21  Cyc.  pp.  1151,  1152. 

{  5.   Serrloe*  mmA  oarnlncs  of  wife. 

Contracts  between  husband  and  wife  as  to  serv- 
ices,  see  post,  §  41, 

Earnings  as  separate  property,  see  post.  {  126. 

Joinder  of  causes  of  action  in  complaint  for  loss 
of  services,  see  Action,  S 

Materiality  of  evidence  in  action  by  husband  for 
aerviees  of  wife,  see  Evidence,  {  144.  • 

Opinion  evidence  in  action  for  services,  see  Evi- 
dence. H  471,  472. 

rieading  in  action  for  senicre,  see  post.  S  229. 

Bight  of  action  for  loss  of  ser^'ioc8,  ^ee  post,  { 
2<)9. 

Right  of  action  for  sen-ices,  see  post,  S§  207, 
20S. 

Validity  of  contrartn  by  married  women  as  to 

services,  see  post,  §  82. 
What  law  governs,  see  ante,  {  2. 

[a]  (Sup.  18B1) 

The  earnings  of  a  wife  during  marriflge  be- 
long to  her  husband,  and,  unless  it  Is  averred 
that  he  gave  them  to  her,  or  that  she  was  car- 
rying on  business  with  her  separate  property, 
he  lias  the  right  to  bring  suit  therefor,  making 
her  a  co-p]alntiff,  as  the  meritorious  cause  of 
action.  To  such  an  action  coverture  of  the  wife 
is  no  defense.— Cranor  v.  Winters,  75  Ind.  301. 

[b]  (9bp<  iSSi) 

Where  nearly  one-half  of  the  services 
sought  to  be  recovered  in  an  action  by  a  wife 
against  the  estate  of  her  employer  were  rendered 
after  her  marriage,  such  earnings  belonged  to 
her  husband,  and  were  not  recoverable  by  her, 
notwithstanding  Act  March  25,  1879,  increasing 
the  rights  of  married  womea.— Knippenberg  y. 
Morris,  80  Ind.  540. 

[e]    (App.  1S97) 

A  husband  may  recover  for  services  ren- 
dered both  by  himself  and  his  wife  in  nursing 
a  person  who  was  a  member  of  his  household, 
the  services  of  the  wife  being  In  the  line  of  her 
household  duties.— Hensley  v.  Tuttle,  4(i  N.  E. 
594,  17  Ind.  App.  253. 

For  Cases  from  Other  States. 

See  20  Cent.  Dig.  Hus.  &  W.  §S  11,  12. 
See,  also,  21  Cyc.  p.  1153. 

S  6.  Property  of  hnaband. 

Conveyances  by  husband  as  bar  of  dower,  see 

DowEK,  §  44. 
CoaveyancDS  by  husliand  in  fraud  of  wife's  right 

of  dower,  see  Dower,  5  20. 
Conveyances  by  hasband  in  fraud  of  wife's  right 

to  alimony,  see  Divorce,      275,  276. 


[a]  (Sap.  mS) 

In  a  suit  by  a  widow  to  cancel  a  secret 
deed,  made  before  marriage  by  her  intended  hus- 
band to  his  son  by  a  former  wife,  it  Is  competent 
to  show  that  up  to  and  after  the  execution  of 
the  deed  the  intended  wife  was  receiving  the 
addresses  of,  and  was  under  a  promise  of  mar- 
riage to,  another  man,  to  repel  the  presumption 
that  the  deed  was  executed  while  the  parties 
contemplated  marriage,  and  to  defraud  the  in- 
tended wife. — Deannond  t.  Dearmond,  10  Ind. 
191. 

The  principle  of  the  common  law,  by  which 
the  husband  wag  entitled  to  receive  the  property 
of  the  wife  to  aid  him  in  paying  her  debts  con- 
tracted before  coverture,  and  in  supporting  her 
during  its  existence,  does  not  apply  in  a  case 
by  the  wife  against  the  husband.— Id. 

If  a  man  or  woman  represent  to  the  other, 
as  an  iodacemeot  to  marriage,  that  be  or  she  is 
the  owner  of  certain  pn^rty,  and  the  marriage, 
in  part  upon  such  consideration,  should  he  con- 
summated, a  secret  voluntaty  conveyance  of 
such  property  before  the  marriage  by  «ie  of  the 
parties,  would,  it  seems,  be  a  fraud  npon  the 
other.  But  evidence  that  the  property  was  con- 
veyed before  the  parties  contemplated  marriage 
would  tend  to  repel  the  inference  of  frand.^Id.' 

[b]  (Sup.  1869) 

A  note  made  payable  to  husband  and  wif« 
on  a  loan  made  by  him  is,  in  legal  effect  payable 
to  the  husband,  and  be  may  sue  on  it. — L«edy  r. 
Crumbaker,  13  Ind.  523. 

[cl     (Sop.  1882) 

Where  the  husband's  lands  are  sold  to  satis- 
fy his  individual  debts,  the  wife  Is  entitled  under 
the  act  of  March  11.  1875,  to  have  her  portion 
set  off,  and  the  purchaser's  interest  sold  to  nt- 
isfy  mortgages  of  the  hnsbaud  on  the  land  in 
which  she  joined,  before  resort  may  be  had  to 
her  portion.— Grave  t.  Bunch,  S3  Ind.  ^ 

[d]  (Sap.  1882) 

There  is  no  restriction  In  interest  of  the 
wife  on  the  power  of  the  husband  to  dispose  of 
his  personal  estate.— Pond  t>  Sweetser,  85  Ind. 
144. 

[e]  (Sop.  1885) 

As  against  a  purchaser  of  land  on  a  judg- 
ment against  the  huslMind,  the  rights  of  the 
wife  are  not  impaired  by  the  fact  that  the  deed 
to  the  husband  was  not  recorded.— Wright  v. 
Tichenor,  IM  Ind.  185,  3  N.  E.  853. 

[f]    (Sup.  1892) 

A  wife's  interest  in  her  husband's  land 
is  that  of  a  purchaser  for  value,  and  is  not  af- 
fected by  an  ontstanding  trust  in  such  land,  of 
which  she  had  no  notice  at  the  time  of  her  mar- 
riage.-First  v.  First.  182  Ind.  572,  32  N.  E. 
731. 

[gl    (9wp.  1893) 

In  an  action  by  n  wife  to  set  aside  a  con- 
veyance made  by  her  husband  as  fraudulent  on 
the  ground  that  it  was  made  between  the  time 
the  marriage  contract  was  entered  Into  and  the 
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time  it  was  consummated,  the  complaint  was 
invofficient  where  it  was  not  averred  that  the 
would  not  have  entered  into  the  contract  or 
consammated  the  marriage  had  such  husband 
not  owned  the  property  he  afterwards  conveyed 
at  the  time  she  entered  into  the  contract,  or 
that  she  would  not  have  consummated  the  mar- 
riage had  she  known  that  be  had  conveyed  the 
land  previous  thereto,  and  it  did  not  appear 
that  the  deeds  were  not  recorded  or  that  he  did 
anything  to  conceal  the  conveyance,  except  that 
it  was  averred  that  be  retained  the  possession 
and  kept  the  fact  ,of  the  conveyance  secret  from 
her.— AJkire  r.  Alliire,  32  N.  E.  571,  134  Ind. 
3S0. 

When  a  man  contemplates  a  second  mar- 
tiase.  but  has  made  no  representation  as  to 
his  property  for  the  purpose  of  inducing  his 
proopective  wife  to  enter  into  the  marriage 
contract,  the  fact  that  between  the  time  the 
marriage  contract  was  entered  into  and  the 
time  it  was  consnmmated  he  conveys  valuable 
property  to  his  children  by  bis  former  wife  will 
not  enable  such  second  wife  to  claim  that  the 
conveyances  were  a  fraud  on  her,  though  she 
was  not  advised  of  tbeir  being  made,  when  such 
conveyances  were  only  a  reasonable  provision 
for  the  children,  and  in  proportion  to  the  fa- 
ther's estate,  and  be  retains  sufficient  property 
to  afford  him  and  his  second  wife  a  reasonable 
support,  and  her  a  reasonable  support  after  his 
death  should  she  survive. — Id. 

[b]     (Sap.  1W7) 

Marriage  being  a  valuable  consideration,  a 
married  woman  is  regarded  as  a  purchaser  for 
a  valuable  consideration  of  all  property  which 
accrues  to  her  by  her  marriage.— Green  v.  Eata- 
brook,  168  Ind.  123,  TO  N.  R  378.  120  Am.  St 
Rep.  349. 

Fob  Cases  nov  Other  States, 

See  26  Cknt.  Bio.  Hub.  A  W.  H  13-18. 
See,  also.  21  Cyc.  pp.  1154-11C6;  note,  8  U 
B.  A.  (N.  S.)  774 ;  note,  3&  Am.  Dec  218. 

{  7.   Property  of  wife. 

Dispoeition  on  divorce,  see  Djvobce,  248- 
254. 

Right  of  wife  in  property  of  huetund  in  general, 

see  ante,  6  6. 
Rights  and  liabilities  of  husband  as  to  business 

of  wife  as  sole  trader,  see  post,  S  99. 
Separate  property,  see  poet,  g{  110-202. 

Fob  Cases  fboh  Other  States, 

See  26  Cent.  Dig.  Hos.  &  W.  SS  19-70. 
See,  also,  21  Cyc.  pp.  1157-1193. 

I  O.         Bml  propart  J. 

Conveyances  by  husband  and  wife,  or  both,  see 
port,  I  15. 

Eixtent  *>i  right  to  dower,  see  DoweB,  |  22. 
Judicial  sale  of  property  as  barring  dower,  see 

DowxB,  I  46. 
Proceeds  of  real  proper^,  see  post,  §  10. 
Rights  of  huCbaad's  creditors,  see  post,  8  13. 


[a]  (Sap.  1837) 
A  husband  is  not  entitled  to  a  land  certifi- 
cate belonging  to  his  wife,  and,  if  he  obtains  a 
conveyance  founded  thereon  from  the  land 
agent,  he  will  acquire  no  title  thereby,  and  the 
grantee  of  the  husband,  without  notice  of  the 
right  of  the  wife  will  take  nothing  by  his  con- 
veyance; but,  the  wife  having  deceased,  her 
heir  will  be  entitled  to  a  conveyance  of  the  land 
from  the  land  agenL— Chill  v.  Homish,  4  Blackf. 
454. 

[b]  (8«p.U40) 

If  a  widow,  having  au  estate  in  dower, 
marry,  her  husband  and  those  claiming  under 
him  have  a  ri^t  to  the  enjoyment  of  the  prem- 
ises during  the  existence  ot  the  marriage. — Doe 
ex  dem.  Cull  v.  Brown,  5  Blackf.  309. 

[c]  (Sop.  1851) 

If  the  wife  Is  seised  of  an  estate  of  in- 
heritance in  land  at  the  time  of  her  marriage, 
the  husband  becomes  possessed  of  an  estate 
therein  during  their  joint  lives,  which  he  may 
convey.— Butteraeld  v.  Beall,  3  Ind.  203. 

[d1    (Snp.  1S6T) 

In  lands  conveyed  to  the  wife,  the  husband 
becomes  seised  of  an  estate  for  their  joint  lives. 
—Junction  R.  Co.  v.  Harris,  9  Ind.  184,  63  Am. 
Dec.  618. 

[a]     (Sa».  1SS2) 

Since  before  1851.  the  rules  of  the  common 
law  governed  the  relations  of  husband  and  wife 
as  to  property,  where,  before  that  time,  a  wife 
gave  her  hnslHind  money  with  which  to  buy  a 
tract  of  land  for  her,  and  he  took  the  deed  in  his 
own  name,  there  resulted  no  trust  in  her  favor, 
because,  in  law,  the  money  was  his,  and  not 
hers.— Waldron  v.  Sanders,  85  Ind.  270. 

m     (Sup.  1883) 

A  wife  has  no  equitable  claim  to  lands  pur- 
chased with  her  money  in  her  husband's  name 
in  1846,  when  the  common-law  rule  prevailed, 
that  the  money  of  the  wife  belonged  to  the  hus- 
band by  virtue  of  the  marital  relations,  in  the 
absence  of  any  contract  making  the  transaction 
an  exception  to  the  common  law  rule.— Ream  v. 
Karnes,  90  Ind.  167. 

[g]  (Sop.  1883) 

After  the  marriage  of  a  man  and  woman, 
each  of  whom  had  children,  and  owned  a  farm, 
he  carried  on  both  farms;  all  living  together 
on  the  wife's  farm.  No  separate  accounts  were 
kept,  and  the  proBts  were  retained  and  used  by 
the  husband.  Held,  that  he  was  not  her  ten- 
ant, and  that  after  his  death  she  was  not  en- 
titled to  anything  for  use  and  occupation  of 
her  farm.— Davis  v.  Watts,  90  Ind.  372. 

[h]  (8np.  1887) 

Where  the  wife  died  before  a  sale  on  a  lien 
for  local  assessments  on  her  husband's  realty, 
she  bad  no  such  interest  in  said  realty  by  her 
marriage  as  would  descend  to  her  husband,  as 
against  the  purchaser  at  such  sale.— Elliott  v. 
Cale.  113  Ind.  383,  14  N.  E.  708. 
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[1]     (Snp.  1S96) 

Where,  in  1849,  a  wife  gave  money  to 
her  husband,  with  which  he  purchased  land,  the 
property  purchased  became  that  of  the  huabaod. 
— Waymire  t.  Waymire.  144  Ind.  829,  43  N.  E. 
267. 

Ul  (App.l»02> 

Estates  by  curtesy  having  beea  abolished 
by  Bums'  Rev.  St.  1901,  §  2U39,  and  uo  statute 
giving  a  husband  any  iuchoate  interest  \a  the 
wife's  lands  alienated  voluntarily  or  by  judicial 
sale  before  her  death,  or  any  interest  in  any 
of  her  lands  except  one  of  inheritance  in  those 
of  which  she  dies  seised,  a  husband  cannot 
maintain  suit,  after  the  wife's  death,  to  redeem 
her  lands  from  a  sale  in  her  lifetime  for  a  ditch 
assessment.— Turner  v.  Ueint>erg,  65  N.  B.  294, 
30  Ind.  App.  615. 

Fob  Cases  fbou  Other  States, 

See  26  Cent.  Dig.  Hub.  &  W.  H  22,  30-37. 
See.  also,  21  Cyc.  pp.  1163-1160. 

S  10>  —  Personal  property. 

Real  proper^  purchased  with  vife'a  money,  see 
ante,  |  9. 

Reduction  to  possession,  <ee  p(»t,  I  11. 
Rights  of  husband's  creditors,  see  post,  i  13. 
What  law  governs,  see  ante,  1  2. 

[a]    (Sap.  1849) 

Notes  given  to  a  husband  for  the  purchase 
money  of  the  wife's  larid,  and  secured  by  mort- 
gage to  him,  are  his  property  and  assets  in  the 
hands  of  bis  administrator.— Talbott  v.  Dennis, 
1  End.  471,  Smith,  357. 

[b]  Where  a  woman,  being  the  payee  and  hold- 
er of  a  sealed  note,  marries,  the  property  in  the 
note  is  in  the  husband,  and  he  alone  can  nego- 
tiate and  pass  it  by  indorsement. — (Sup.  1852) 
Evans  v.  Secrest,  3  Ind.  545;  (1859)  Holland  T. 
Moody.  12  Ind.  170. 

[c]  (Sup.  1852) 

Where  a  woman,  being  the  payee  and  hold- 
er of  a  note,  married,  on  the  assignment  of  the 
note  signed  by  both  husband  and  wife  her  sig- 
nature was  mere  Surplusage.— Evans  t.  Secrest, 
S  Ind.  B45. 

[d]  (Snp.  18!^9> 

A  husband's  right  to  a  note  executed  to 
his  wife  prior  to  the  marriage,  which  vested  in 
the  husband  at  the  time  of  the  enactment  of 
Acts  1833,  p.  57,  declaring  that  the  personal 
property  of  the  wife  held  by  her  at  the  time  of 
ber  marriage  shall  remain  her  own  property, 
was  not  affected  by  the  act. — Holland  v.  Moody, 
12  Ind.  170;  Conley  v.  Conley,  13  Ind.  259. 

[e]  (Snp.  iseo) 

The  possession  of  money  by  the  guardian 
is  in  law  the  possession  of  the  ward;  and,  if 
the  tatter  be  a  married  woman,  it  is  the  posses- 
sion of  her  husband,  so  that,  in  case  of  his 
death,  it  will  go  to  his  administrator.— Miller 
V.  Blackburn,  14  Ind.  62,  77. 


Ci  IniL  Dif .— Pace  6Dtl       j  u 

[fl  (Sap.  1860) 
At  common  law,  where  the  real  estate  of  tbe 
wife  is  sold  by  the  husband  and  wife,  tbe  mon- 
ey or  personal  property  received  therefor  by  the 
husband  vests  absolutely  in  him;  and  the  Btat- 
ute  (Acta  1853,  p.  57)  does  not  change  the  rule 
as  to  property  acquired  by  tbe  wife  by  purchase. 
— Mahoney  v.  Bland,  14  Ind.  176. 

The  wife  owned  land,  not  to  her  separate 
use.  She  and  her  husband  exchanged  it  for  a 
horse.  Beld,  that  the  hnsband  could  sell  the 
horse  as  his  property,  both  at  common  law  and 
under  St.  1853,  p.  67.— Id. 

[g]     (Snp.  1863) 

The  wearing  apparel  of  a  married  woman, 
furnished  by  ber  husband  as  a  marital  duty,  re- 
mains his  personal  property  during  hie  life, 
and  he  can  sell  it  or  give  it  away  during  that 
period;  but  she  may  retain  such  as  she  may 
have  at  his  death  as  her  parapbemalla.— State 
T.  Hays,  21  Ind.  288. 

Fob  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  Hub.  &  W.  f }  23, 34, 35, 

38-46,  396,  398. 
See,  also,  21  Cyc.  pp.  1169-1188 ;  note,  3  U 
R.  A.  (N.  S.)  769;  notes,  29  Am.  Dec.  47. 
46  Am.  Dec  47. 

{11.           RednetloB   to   peisessioB  Itf 

hnsband. 

W      (Snp.  1857) 

Although  the  presumption  Is  that  money  of 
the  wife,  reduced  to  possession  by  the  husbaad 
during  the  marriage,  becomes  his,  such  presamp- 
tion  is  not  conclusive,  and  the  husband  may  so 
treat  it  as  to  charge  himself  and  his  heirs,  as 
trustees  of  the  wife,  with  the  duty  of  applying 
it  to  her  separate  use.— Resor  v.  Resor,  9  Ind. 
347. 

[b)  (Snp.  1860) 

The  investment  of  the  wife's  legacy  in  real 
estate,  taking  tbe  deed  in  tbe  husband's  name, 
and  his  subsequent  disposition  of  the  same  es- 
tate by  will,  operated  as  a  reduction  to  tbe  has- 
band's  possession  of  money  to  which  he  was  ea- 
titled  in  right  of  his  wife.— Miller  v,  Blackbun, 
14  Ind.  62. 

[c]  (Sap.  18S3) 

Prior  to  the  laws  enlarging  the  rights  <tf 
married  women,  tbe  personal  property  o£  the 
wife  which  came  to  her  after  the  marriage  M 
not  become  the  property  of  tbe  husband  ipw 
facto,  but  only  when  it  had  been  actually  re* 
dnced  to  possesion  by  bim  by  sach  acts  as 
evinced  an  intention  to  devest  his  wife's  risbt 
or  title,  and  make  it  absolutely  his  own.— Stan- 
deford  v.  Devol,  21  Ind.  404,  83  Am.  Dec.  SSI- 
Ed]     (Snp.  1866) 

A  wife  was  tbe  owner  of  a  tract  of  land 
which  was  sold  and  tbe  money  received  therefor, 
which  was,  with  her  consent,  kept  in  the  posses* 
sion  of  the  husband  for  three  days,  when  a  po^ 
tion  thereof  was  invested  in  chattels  with  the  dd- 
derstanding  that  they  should  remain  ber  prop- 
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erty.  Seld,  that  the  proceeds  of  the  vfCe's  land 
were  not  so  reduced  to  the  possesBion  of  the 
bosband  as  to  vest  ownership  in  him. — Iieland 

T.  "Webber,  27  Ind.  23G. 

Fob  Gases  fboh  Otheb  States, 

Sbk  26  Cent.  Dio.  Has.  &  W.  K  S9,  40, 

47-57. 

See,  also,  21  Cyc.  pp.  1181-1183;  notes, 
29  Am.  Dec.  47,  37  Am.  Dec.  577. 

1 13.         Bisltte  of  hvibamd'a  oreditors. 

As  to  estates  coavered  to  huaband  and  wife, 

see  poet,  |  14. 
Inability  of  separate  estate  for  faosband's  debt, 

>ee  poet,  ||  159,  171. 
Rights  as  to  property  of  husband,  see  ante,  i  6. 
Rights  as  to  separate  estates,  see  post,  i  167. 
Wife's  separate  projwrty,  see  poet,  f  149. 

[a]  (Snp.  1M6) 

If  a  husband  sells  his  wife's  land  for  bis 
own  t>eneGt,  under  an  agreement  with  her  to 
purchase  other  land  Cor  her  of  equal  value  with 
that  sold,  and  he  afterwards,  conformably  to 
the  agreement,  makes  such  purchase  and  causes 
the  vendor  to  execute  the  conveyance  to  bis 
wife,  the  lands  bo  conveyed  will  not  be  subject 
ia  equity  to  the  husband's  debts,  contracted  sub- 
sequently to  his  payment  for  the  land,  but  be- 
fore the  execution  of  the  conveyance. — Bamett 
V.  Goings,  8  BlackL  284,  44  Am.  Dec  766. 

[b]  (Bap.  I8S9) 

Under  St.  1838,  as  at  common  law,  the 
hnsband  has  an  absolute  estate  in  hts  wife's  lands 
during  their  joint  lives,  and  the  sheriff  can  sell 
it  on  an  execution,  and.  his  deed  will  convey 
that  interest— Montgomery  t.  Tate,  12  Ind. 

6ia 

[0]     (Sap.  1863) 

In  1843,  A.  contracted  with  B.,  the  wife  of 
0.,  and  D.,  the  daughter  of  C,  for  the  sale  to 
them  of  land  for  $1,000,  one  half  whereof  was 
paid  at  the  date  of  contract,  and  a  title  bond 
executed  by  A.  for  tbe  conveyance  of  the  land 
to  D.;  and  B.  and  D.  executed  their  note  to  A. 
at  12  months  for  the  other  half  of  the  purchase 
money,  which  was  paid  at  maturity,  and  then 
said  bond  was  canceled,  and,  under  another  ar- 
rangement, A.  conveyed  said  land  to  R,  a  son- 
in-law  of  B.  and  C.  The  first  payment  on  tbe 
land  was  made  in  part  by  the  transfer  of  a 
note  to  A.,  which  B.  held  in  her  own  right,  C. 
having  nothing  to  do  with  tbe  tiaosfer;  and 
an  of  the  residue  of  tbe  purchase  money  was 
paid  by  B.  with  her  own  money,  received  from 
the  estate  of  her  grandfather.  Said  mouey  was 
recefved  by  her  after  her  marriage  with  C,  but 
never  came  into  his  possession,  and  was  never 
claimed  by  him  by  virtue  of  his  marital  rights, 
or  otherwise.  Said  money  did  not  come  to  her 
with  any  limitation  to  her  separate  nse.  B. 
and  G.  and  their  family  together  occupied  and 
need  said  land.  Action  to  subject  said  land  to 
payment  of  G-'b  debts.  Held,  that  the  money 
with  which  said  land  was  purchased  never  be- 
came the  property  of  C.,  tbe  husband,  and  that 


the  land  therefore  could  not  be  subjected  to  the 
payment  of  Cs  debts.— Standeford  t.  Devol,  21 
Ind.  404,  83  Am.  Dec.  351. 

[d]     (Sop.  IS86) 

Creditors  of  a  husbaod  cannot  compel  him 
to  reduce  his  wife's  choses  in  action  to  posses- 
sion.-Proctor  v.  Cole,  104  Ind.  373,  3  N.  E. 
106^  4  N.  B.  303. 

Fob  Cases  fbou  Otheb  States, 

See  23  Cent.  Djq.  Hus.  &  W.  U  22,  20, 

37,  68-70. 
See,  also,  21  Cyc.  pp.  IICI,  1165. 

S  14.  ConTeyanoea  to  bnsband  and  wife. 

Coostnictioa  of  statute  giving  mechanic's  lien 
on  separate  property  of  wife,  see  Mechahics' 
Liens,  {  71. 

Conveyance  by  husband  and  wife  of  estate  creat- 
ed by  conveyance  to  htisband  and  wife,  see 
post,  6  15. 

Conveyance  by  husband  to  wife  of  estate  by  en- 
tirety, see  post,  S  47. 
Creation  of  estate  by  entirety  1^  will,  see 

WiLU,  I  627. 
Mechanic's  lien  on  land  held  by  husband  and 
wife  in  joint  tenancy,  see  Mechanics'  Liens, 
8  57. 

Pleading  estates  by  entireties,  see  post,  {  229. 
Power  of  husband  to  devise  land  owned  by  en- 

tirety,  see  Wills,  S  6. 
Right  of  action  against  husband  or  wife,  or  both 

to  foreclose  mortgage  on  estate  by  entirety, 

see  post,  i  213. 
Right  of  action  by  hnsband  or  wife,  or  both,  for 

injuries  to  estates  by  entireties,  see  post,  i 

209. 

Rights  of  purchaser  from  wife  of  entirety,  lands 
devised  by  hast>and  to  wife,  see  Wills,  S  744. 
Separate  property  of  wife,  see  post,  1 119. 

[a]  (Snp.  1S«G) 
At  common  law,  where  a  conveyance  of 
real  estate  was  made  to  husband  and  wife,  they 
did  not  take  as  joint  tenants,  or  tenants  in 
common,  but  trath  were  seised  of  an  entirety, 
and  neither  could  dispose  of  any  part  of  tbe 
estate  without  the  assent  of  the  other;  the 
whole  remaining  to  the  survivor.— Davis  v. 
Clark,  26  Ind.  424,  8ft  Am.  Dec.  471. 

Section  7  of  the  act  concerning  real  prop- 
erty (1  Gav.  &  H.  Rev.  St.  p.  259)  provides 
that  all  conveyances  and  devises  of  lands,  or  of 
any  Interest  therein,  made  to  two  or  more  per- 
sons, except  as  provided  in  the  next  following 
section,  shall  be  construed  to  create  estates  in 
common  and  not  in  joint  tenancy,  unless  It 
shall  be  expressed  therein  that  the  grantees 
or  devisees  shall  hold  the  same  in  joint  tenancy 
and  to  the  survivor  of  them,  or  it  shall  mani- 
festly appear  from  the  tenor  of  the  instrument 
that  it  was  intended  to  create  an  estate  in  joint 
tenancy.  Section  8  provides  that  the  preceding 
section  shall  not  apply  to  conveyances  when 
made  to  husband  and  wife.  Held  that,  as  the 
statute  did  not  change  the  common-law  rule  re- 
garding conveyances  to  husband  and  wife,  a 
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deed  to  a  husband  and  wife,  "the  Burvivor  to 
inherit,"  veste  in  them  the  estate  as  tenants  by 
the  entireties,  and  do  act  or  conveyance  of  the 
husband  or  sale  on  execution  against  him  could 
affect  or  divest  the  seisin  or  use  of  the  wife. 
—Id. 

Where  land  is  conveyed  to  husband  and 
wife,  the  former  has  not  such  an  estate  in  the 
land  as  is  subject  to  sale  on  execution.  The 
right  survivorship  does  not  constitute  a  con- 
tingent or  vested  remainder,  hut  is  a  mere  Ind* 
dent  of  the  estate. — Id. 

[b]  A  conveyance  to  a  husband  and  wife,  as 
such,  creates  an  estate  of  entirety,  and  does  not 
make  them  joint  tenants  or  tenants  in  common. 
Neither  can  alien  without  the  consent  of  the 
other,  and  the  survivor  takes  the  whole.— (Sup. 
lSti8)  Arnold  V.  Arnold,  30  Ind.  305;  (1808) 
Falls  V.  Hawthorn,  Id.  444;  (1809)  Simpson  v. 
rearson,  31  Ind.  1,  09  Am.  Dec.  677. 

[c]  (Sup.  1S71) 

A  conveyance  or  devise  of  lands,  or  of  an 
interest  therein,  to  parties  who  are  in  fact  hus- 
bond  and  wife,  although  not  therein  described 
as  such,  creates  in  them  an  estate  by  entireties. 
—Chandler  v.  Cheney,  37  Ind.  391. 

Where  a  husband  and  wife  bold  an  estate 
as  tenants  by  the  entirety,  no  interest  in  the 
estate  can  be  sold  on  execution  for  the  debts 
of  the  husband  or  the  wife.— Id. 

From  the  nature  of  an  estate  of  entireties 
and  the  le^al  relation  of  the  parties  there  must 
be  unity  of  estate,  unity  of  possession,  unity  of 
control,  and  unity  in  conveying;  and  hence  a 
mortgage  on  such  estate  executed  by  the  hus- 
band alone  is  void.— Id. 

[d]  (Sap.  Ig73) 

Where  real  ei^tate  is  conveyed  to  a  husband 
and  wife  and  another  person  jointly,  the  hus- 
band and  wife  will  take  an  undivided  one-half 
of  the  premises  as  tenants  by  entireties.— An- 
derson V.  Tannebill,  42  Ind.  141. 

[e]  (Snp.  ISTG) 

Real  estate  conveyed  to  a  husband  and 
wife  cannot,  in  the  absence  of  fraud,  be  sold 
on  execution  under  a  judgment  rendered  against 
the  husband  after  the  conveyance,  for  a  debt 
contracted  by  him  before  the  conveyance. — Mc- 
Connell  v.  Martin,  ^  Ind.  434;  Snyder  v.  Same, 
Id.  439. 

[f]  (9n».  1877) 

Where  a  deed  of  lands  is  made  to  several 
persons,  two  among  whom  are  husband  and  wife, 
these  two  will  take  their  portion  as  tenants  by 
entirety,  even  though  the  deed  does  not  show 
they  are  husband  and  wife;  and  their  share  is 
not  liable  to  be  taken  on  execution  for  the  hus- 
band's debts.- Hulett  v.  Inlow,  57  Ind.  412,  2G 
Am.  Rep.  64. 

[g]  (Sap.  1877) 

Where  an  estate  is  conveyed  to  husband 
and  wife  as  joiut  tenants,  and  thia  relation  is 
Kiispended  by  a  rule  of  law  which  makes  them 


tenants  by  entireties,  a  decree  of  divorce  be- 
tween them  will  restore  the  relation  of  joint 
tenants,  and  the  wife  takes  by  survivorship.— 
Lash  V.  Lash,  58  Ind.  526. 

Pl]     (Sap.  1S7)) 

A  crop  raised  on  land  held  by  a  husband 
and  wife  by  entireties  is  not  subject  to  levy 
and  sale  on  execution  against  the  hnsbaud.— 
Fatton  V.  Rankin,  68  Ind.  245,  34  Am.  Rep. 
S54. 

p]  (8VP.1SS1) 
Land  was  conveyed  by  deed  to  a  woman 
and  lier  husband,  to  be  held  by  ber  as  her  own 
property ;  the  husband  to  have  possession  of  the 
aame  during  his  lifetime,  and  said  possession 
to  return  to  her  if  she  survived  bim.  Held, 
that  the  title  vested  in  her  io  fee,  subject  to  his 
life  estate,  if  he  survived.- Edwards  v.  Beall, 
76  Ind.  401. 

Ul  (Sap.  US3) 
Rev.  St  1881,  I  5117,  provides  that  a  mar- 
ried woman  may  take,  acquire,  and  hold  prop- 
erty, real  or  personal,  by  conveyance,  gift,  etc, 
or  by  purchase  with  her  separate  means  or 
money,  and  the  same,  with  alt  the  rents  and 
profits,  shall  be  her  separate  property  and  un- 
der her  control  the  same  as  if  she  were  unmar- 
ried ;  hut  she  shall  not  enter  into  any  executory 
contract  to  sell  or  convey  or  mortgage  her  land, 
or  convey  or  mortgage  it,  unless  her  husband 
joins  in  such  contract,  etc.,  provided,  that  she 
shall  be  bound  by  an  estoppel  like  any  other 
peisoD.  Held,  that  neither  such  statute,  nor 
prior  statutes  enlarging  the  rights  of  married 
women,  abolished  tenancy  by  the  entirety,  the 
common-law  rule  relating  to  which  was  first 
adopted  here  in  1S07,  and  repeated  in  each  suc- 
ceeding revision  of  the  statute.— Carver  v. 
Smith,  90  Ind.  222,  46  Am.  Rep.  2ia 

[k1     (Snp.  1886) 

A  deed  to  husband  and  wife  the  survivor 
to  take  a  life  estate,  and  at  the  death  of  the 
8ur\-ivor  the  property  to  l>e  divided  among  their 
joint  heirs,  does  not  create  a  tenancy  by  en- 
tirety, under  the  role  in  Shelley's  Case,  "heirs" 
indicating  "heirs  apparent,"  not  those  who 
might  take  in  indefinite  succession.— Hadlock  v. 
Gray,  104  Ind.  596,  4  N.  E.  167, 

Where  a  deed  is  made  to  husband  and  wife 
jointly,  without  limitiog  words,  they  will  tske 
as  tenants  in  entirety,  but  their  estate  may,  by 
appropriate  words,  be  limited  to  a  life  estate; 
and  worda  clearly  expressing  an  intention  to 
create  an  estate  for  their  joint  lives,  and  pro- 
viding that  after  the  termination  of  such  life 
estate  the  land  shall  be  divided  among  the  heirs 
of  the  husliand  and  the  heirs  of  the  wife,  will 
create  a  life  estate  in  the  husband  and  wife. 
-Id. 

[1]     (Sap.  1886) 
While  a  wife  cannot  execute  a  mortgage 
on  real  estate  held  by  herself  and  hustiand  as 
tenants  by  entireties,  to  secure  her  hu^tband'a 
debts,  yet  a  mortgage  executed  by  both  thereon 
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for  the  benefit  of  the  comihoQ  property,  or  to 
secure  the  wife's  debts,  may  be  valid.— McLead 
T.  .Etna  liUe  Ins.  Co.,  107  lod.  394,  8  N.  B. 
230. 

Im]    (Sav.  1898) 

A  husband  who  is  not  tnsotveot  may  in 
good  faith  cause  land  to  be  conveyed  to  himself 
and  bis  wife,  and  thus  vest  Id  himself  and  wife 
a  joint  tenancy  with  all  its  legal  incidents.— 
Phelps  V.  Smith,  17  X.  E.  G02,  19  N.  £L  150, 
U6  lud.  387. 

[mm]  (A»».18»S) 

Where  a  hiuband  and  wife  hold,  nn  ten- 
ante  by  entlretiM,  the  real  estate  acquired  by 
them  under  the  aame  conTeyance,  and  snch 
property  Ims  been  told  by  them,  and  the  pro- 
ceeds tiiereof  ranain  ia  the  bands  of  the  agent, 
no  division  of  tihem  having  been  made,  the  hus- 
band and  wife  each  taJie  a  motcty  of  the  pro- 
ceeds, and  the  Interest  of  the  husband  while 
in  the  agent's  hands  may  be  subjected  to  the 
payment  of  his  debte  by  proceedings  in  garnish- 
ment.—Fogleman  V.  Shively,  4  Ind.  App.  197, 
80  N.  E.  909,  51  Am.  St.  Rep.  213. 

pi]  (8ap.l»3) 

Where  a  conveyance  is  made  to  a  husband 
and  wife  Jointly  and  without  words  limiting  the 
estate  taken,  they  will  take  as  tenants  in  en- 
tirety: but,  where  there  are  in  the  deed  words 
so  limiting  the  estate  conveyed  and  it  is  appar- 
ent that  the  grantor  intended  the  grantees  to 
hold  by  moieties,  such  intention  will  prevail. — 
Brown  v.  Brown,  32  N.  R  1128,  38  N.  B.  615, 
133  Ind.  476. 

In  a  deed  to  husband  and  wife,  a  recital 
that,  each  of  the  grantees  having  contributed 
equally  in  the  purchase  of  the  real  estate,  it  is 
the  express  understanding  that  they  shall  hold 
as  tenants  in  common,  and  not  in  joint  ten- 
ancy, is  sufficient  to  make  them  tenants  in  com- 
mon, and  not  tv  entireties.- Id. 

[0]    <Sdp.  1893) 

Where  a  deed  was  to  a  hnsbaod  and 
wife  "in  joint  tenaDcy,  and  to  the  survivor  of 
them,"  a  further  provision  that  "in  case  of 
the  death  of  the  wife,  "her  children  are  to  in- 
herit her  interest,"  presupposes  that  the  hus- 
band will  die  before  the  wife. — Harden  v.  Over- 
meyer,  134  lod.  660,  34  N.  O.  439. 

[»]  (Sap.  1893) 
Though,  where  a  conveyance  is  made  to 
hosband  and  wife  Jointly,  without  limiting 
irorda,  they  take  an  estate  by  entireties,  yet  if 
tile  conveyance  is  to  them  expressly  "in  joint 
tenancy"  they  take  as  joint  tenants.— Thorn- 
burg  V.  Wiggins,  135  Ind.  178,  34  N.  &  909,  22 
U  R.  A.  42.  41  Am.  St  Rep.  422. 

M   (Sop.  18>() 
An  agreement  by  a  husband,  seised  with 
his  wife  as  tenante  by  entireties,  to  survey  a 
boundary  Hue,  Is  void.— Dyer  v.  EBdridge,  136 
Ind.  054,  36  N.  A  522. 


[r]    <8bp.  18SS) 

Under  Rev.  St  1881,  |  2922  (Rev.  St 
1894,  S  3341),  providing  that  a  conveyance  to 
two  or  more  shall  create  a  joint  tenancy  when  it 
appears  from  tbe  instrument  that  it  was  so  in- 
tended, a  deed  tc  a  husband  and  bis  wife  "in 
joint  tenancy,  their  heirs  and  assigns,  forever," 
creates  a  joint  tenancy  in  the  husband  and  wife. 
— Wilkins  V.  Young,  144  Ind.  1,  41  N.  E.  68. 
590,  53  Am.  St  Rep.  162. 

[s]  (.(pp.  1898) 
Under  the  statutory  proceeding  for  the  as- 
sessment of  real  estate  fdr  the  construction  of 
gravel  roads  (Acta  1885,  c  57),  remonstrances 
were  filed  before  the  board  of  commissioners 
by  a  husband  and  wife  separately.  From  a 
judgment  assessing  their  lands,  the  husband 
alone  appealed.  The  husband  and  wife  held 
the  lands  as  tenante  by  tbe  entirety.  On  ap- 
peal, the  judgment  of  the  board  of  coounission- 
eiB  was  found  to  be  void,  and  tbe  bustMind  was 
released  from  tbe  assessments.  Held,  that  tbe 
release  of  the  husband  was  equivalent  to  a  re- 
lease of  the  lands,  and,  since  husband  and  wife 
were  tenants  by  the  entirety,  the  wife  was  also 
released.— Humberd  v.  Oollings,  60  N.  B.  814,  20 
Ind.  App.  93. 

A  deed  to  a  hnaband  and  wife  wUch  cim- 
veys  and  warrante  to  them,  jointly,  the  prem- 
ises, etc.,  does  not  create  in  them  an  estate  in 
joint  tenancy,  but  one  of  entireties ;  the  word 
"jointly"  being  mere  anrplusage.— Simons  v.  Bol- 
linger,  50  N.  E.  28.  154  Ind.  88,  48  L.  B.  A. 
234. 

[a]    (An*.  1906) 

Lands  held  by  Oie  husband  and  wife  as 
teoante  by  tbe  entirety  descend  to  the  aurrlv- 
or,  aud  neither  can  alone  alien  or  incumber 
them.— Chaplin  v.  Leapley,  74  N.  E.  646,  85 
Ind.  App.  511. 

[V]    (Sap.  1906) 

Where  a  tract  of  lend  In  question  was 
owned  by  testetor  and  his  wife  as  tenante  by 
the  entirety,  such  land  on  testetor's  deaA  pass- 
ed to  ^e  surviving  wife,  regardless  of  any  at- 
tempt of  testetor  to  make  ft  different  disposi- 
tion by  will.- Young  t.  Blehl.  77  N.  E.  406, 166 
Ind.  357. 

[w]   (App.  1906) 

Lands  owned  by  a  husband  and  deeded  to  a 
trustee  and  by  him  deeded  to  the  husband  and 
wife  descend  to  the  survivor  of  them.— Well- 
inger  t.  Wellinger,  30  lod.  App.  60,  79  N.  E. 
214. 

Fob  Casu  nou  Othkb  EH-atbs, 

See  26  Cent.  1>ig.  Hus.  A  W.  H  71-89. 
See,  also,  21  Cyc.  pp.  1195-1201 ;  notes,  'J2 
U  R.  A,  5JM.  30  L.  R.  A.  305.  317 ;  note, 
18  Am.  Dec.  377 ;  notes,  20  Am.  Rep.  Go, 
88  Am.  Rep.  269. 
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(15.  OonTeymnces  by  hntband  mnd  wife. 

Ab  contracts  of  saretysbip  by  married  women. 

Bee  post,  S  87. 
Consent  of  husband  in  conveyance  of  married 

woman's  separate  estate,  see  post,  {  384. 
Construction  as  to  aftet^acguired  property,  see 

Deeds,  S8  114,  116. 
Construction    of    condition    subsequent,  see 

Deeds,  {  165. 
Conveyance  by  husband  to  or  for  wife,  see  post, 

147. 

Conveyance  by  wife  to  or  for  husband,  see  post. 
I  48. 

Conveyance  in  trust  to  sale  for  payment  of  debts 

and  surplus  to  wife,  see  Mortqagbb,  8  376. 
Conveyances  by  married  women  in  general,  see 

post,  i§  69-71,  73.  74,  7a 
Estoppel  of  married  women  by  conveyance  In 

general,  see  post,  |  62. 
Joinder  of  assignor's  wife  in  deed  of  assignment, 

see  ASSIQKMENT  FOB  BENEFIT  OF  CBEDITOBS, 

162. 

Mortgage  by  husband  and  wife  and  subsequent 
assignment  to  wife  of  debt  secured,  see  Mobt- 
GAOES,  8  244. 

Of  separate  property  of  wife,  see  post,  g§  180- 
202. 

Pleading  partial  defense,  in  action  for  considera* 
tion,  see  Pleading,  $  80. 

Separate  conveyance  or  mortgage  of  estate  con- 
veyed to  husband  and  wife,  see  ante,  S  14. 

Separate  conveyances  of  estates  by  entirety,  see 
ante,  g  14. 

Sufficiency  of  delivery,  see  Deeds,  }  67. 

[a]  (8np.  1S46> 

A  conveyance  of  real  estate,  executed  and 
acknowledged  by  a  husband  and  wife,  but  in 
the  body  of  which  the  wife's  name  is  not  in- 
serted, does  not  convey  the  interest  of  the  wife 
in  the  premises.— Cox  v.  Wells,  7  Blackf.  410, 
43  Am.  Dec.  98. 

[b]  (9ap.  1S51) 

An  attempt  by  a  husband  to  convey  the 
fee  simple  of  property  held  by  the  wife  at  mar- 
riage will  not  render  his  deed  ineffectual  to 
convey  his  actual  interest.— ButterGeld  v.  Beall, 
3  Ind.  203. 

[C]     (Sap.  1857) 

Where  land  is  conveyed  to  a  married  wo- 
man, the  husband  being  seised  of  an  estate 
therein  for  their  joint  lives,  a  deed  executed  oy 
himself  and  wife  is  effectual  to  pass  the  hus- 
band's estate,  though  the  wife  was  a  minor. — 
Junction  R.  Co.  T.  Harris,  9  Ind.  184,  68  Am. 
Dec.  618. 

[d]  (Snp.lS69} 

A  deed  by  husband  and  wife,  good  in  poin,t 
and  form,  and  properly  acltnowledged.  and  in 
its  operative  parts  conveying  a  fee  simple,  is 
not  vitiated  by  a  concluding  clause  assuming 
to  state  the  legal  effect  of  the  conveyance  as  to 
the  wife— such  clause  being  mere  surplusage. — 
Johnson  T.  Rockwell,  12  Ind.  76. 

■TUi  Dlgeit  in  eompiled  on  the  Key-H 


[e:     (Sup.  18E9) 

Where  a  conveyance  Is  made  by  a  huBbaod 
and  wife,  the  wife  being  under  age,  she  might 
probably  avoid  the  conveyance  as  to  herst'lf 
for  fraud  before  arriving  at  majority.— Chap- 
man T.  Chapman,  18  Ind.  396. 

m  (9np<  1806) 
A  conveyance  having  been  made  in  1835 
to  husband  and  wife,  the  husband  in  1850  ex- 
ecuted a  deed,  which,  after  reciting  that  the 
land  had  been  purchased  with  the  mosey  ef 
the  wife,  purported  to  convey  and  limit  the  de- 
scent of  the  land  on  the  death  of  him  and  his 
wife  to  A.,  B.,  and  C,  the  children  of  the  wife, 
to  the  exclusion  of  his  children  by  a  former 
marriage.  Afterward  the  hu^nd  and  wife 
joinecl  in  conveying  separate  parcels  of  th- 
land  to  A.,  B.,  and  C.  Held,  that  tiie  several 
conveyances  to  A.,  B.,  and  G.  were  ra]id.^Noblc 
V.  Morri^  24  Ind.  478. 

[g]     (8«P<  1S65) 

A.  executed  a  mortgage,  in  which  his  wife 
did  not  join,  upon  his  interest  in  certain  lands 
held  by  him  as  tenant  in  common  with  others. 
The  mortgage  was  afterwards  foreclosed,  and 
the  land  bought  in  at  the  sheriff's  sale  by  B., 
the  mortgagee.  B.  afterwards,  and  in  the  life- 
time of  A.,  instituted  a  suit  for  partition 
against  the  persons  who  had  held  as  tenants  Id 
common  with  A. ;  and,  upon  a  report  that  the 
land  was  not  susceptible  of  partition,  an  order 
of  sale  was  made,  and  B.  became  the  purchaser. 
After  the  death  of  A.,  bis  widow  brought  an  ac- 
tion for  partition  against  B.,  claiming  to  have 
one-third  of  the  undivided  interest  of  her  bus- 
band  set  apart  to  her.  Held  that,  as  A.'s  wife 
did  not  join  in  the  mortgage,  her  rights  wen 
not  affected  by  the  proceedings  for  foreclosure 
and  partition.— Verry  t.  Bobinson,  25  Ind.  14, 
87  Am.  Dec.  346. 

[b]  (Sap.  ISTG) 
A  deed  made  by  a  husband  and  wife,  not 
purporting  to  convey  and  pass  the  lands  of  the 
wife,  but  only  her  interest  in  the  lands  of  the 
husband,  has  no  validity  under  section  6  of  the 
act  concerning  real  property  and  the  aliena- 
tion thereof.  1  Gav.  &  H.  St.  p.  258.— Mc- 
Connick  V.  Hunter,  60  Ind.  186. 

The  law  of  descenta  (1  Gav.  &  H.  St  p. 
296.  S  27)  gives  no  authority  for  the  husband  to 
join  the  wife  and  convey  her  interest  in  his 
real  estate  unless  his  interest  passes  at  the 
same  time,  or  has  previously  been  devested.— Id. 

'  [I]    (Sap.  1ST8) 

A  married  woman  is  not  bound  by  the  cov- 
enants contained  In  a  deed  executed  by  her 
husband  for  her.— Oraig  T.  Donovan,  63  Ind. 

513. 

[]]  (Sap.  1882) 
In  ejectment,  it  appeared  that  plaintiff,  un- 
der a  mortgage  made  by  defendant  in  1870  to 
secure  purchase  money,  had  foreclosed  and  ob- 
tained a  sheriff's  deed,  and  that  defendant's 
wife  did  not  Join  in  the  mortgage.   HeU.  tiiat 
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defendant's  wife  had  do  rights  except  to  redeem. 
—Baker  v.  MeCnne,  82  Ind.  586. 

[k]  (Sup.  1882) 
Where  a  wife  has  joined  with  her  hosband 
in  the  execution  of  a  deed  of  conve^nce  of  his 
land,  It  is  presnmed,  In  the  absence  of  any  spe- 
cial affreement  to  the  contrary,  that  the  induce- 
ment for  the  release  of  her  inchoate  right,  as 
to  the  grantee,  was  the  consideration  paid  for 
the  land  by  the  grantee  to  her  husband,  and  not 
tliat  she  separately  was  paid  or  promised  any- 
tUng  by  the  grantee.— Jarboe  t.  Severin,  85  Ind. 
496. 

ni     (Sup*  1832) 

Land  belonging  to  a  busbaod,  sold  under 
an  execution  against  him,  was  not  redeemed ; 
and,  by  virtue  of  the  act  of  1875,  his  wife  be- 
came seised  In  fee  of  one-third  of  the  land. 
The  creditor  who  purcbased  the  husband's  in- 
terest at  the  sale,  to  whom  the  husband  was 
still  Indebted,  ashed  him  to  procure  from  his 
wife  a  deed  of  her  interest;  nothing  being  said 
about  the  price  to  be  paid  for  such  interest. 
She  executed  the  deed  to  the  creditor,  in  which 
a  consideration  of  $1,000  was  expressed,  and 
banded  it  to  her  husband,  who  delivered  it  to 
the  creditor  without  receiving  any  payment 
therefor.  Held,  that  the  wife  was  entitled  to 
recover  from  the  creditor  the  value  of  her  inter- 
est in  the  land.— Kocher  t.  Christian.  88  Ind. 
81. 

[m]    (tap.  1890) 

So  long  BB  a  mortgage  executed  by  a  hus- 
band to  secure  the  unpaid  purchase  money  for 
the  land  mortgaged  ia  in  full  force  and  not 
barred  by  the  statute  of  limitation  as  to  the 
husband,  it  la  also  in  full  force  against  the 
wife.-Leonaxd  t.  Binford,  23  N.  E.  704,  122 
Ind.  20a 

[a]   (Snp.  1892) 

Where  husband  and  wife  execute  a  war- 
ranty deed  of  the  husband's  property,  which  con- 
tains the  usual  words  of  grant,  followed  by  a 
dause,  'Intending  hereby  to  convey  absolutely" 
sll  the  interest  of  the  vrife  in  the  property,  such 
clause  is  mere  surplusage,  and  does  not  limit 
the  estate  conveyed  to  the  inchoate  interest  of 
the  wife, — Davenport  v.  Gwillioms,  133  Ind. 
142,  31  N.  B.  790,  22  li.  R.  A.  244. 

[0]    (Sap.  1894} 

A  husband  and  wife,  owners  of  land  as 
tenants  by  the  entirety,  made  a  joint  mortgage  of 
it,  with  covenants  of  warranty,  to  secure  the 
husband's  debt,  the  mortgagee  believing  the 
title  to  be  in  the  husband  alone.  The  busband 
and  wife  then  conveyed  to  a  third  party,  who 
rpconveyed  to  the  husband,  and  afterwards,  by 
a  similar  process,  the  busband  and  wife  be- 
came tenants  by  the  entirety,  ffe/d,  tbat  the 
want  of  title  in  the  busband  at  the  time  of  the 
pxecntion  of  the  mortgage  was  cured  by  the 
rahseqnent  vesting  of  the  title  in  him  alone, 
and  that  the  title  of  the  mortgagee  was  not  af- 
fected by  the  snbsequeot  conveyance. — ^Thalls  t. 
Smith,  139  Ind.  496,  89  N.  E.  164. 


[p]     (Snp.  1896) 

The  fact  tbat  a  married  woman,  who  exe- 
cuted with  her  husband,  to  secure  a  debt  of  the 
busband,  a  mortgage  on  land  owned  by  h^  and 
him  as  tenants  by  entireties,  knew  that  the  mort- 
gage as  to  her  was  invalid,  and  took  no  steps  to 
notify  the  mortgagee  of  her  interest  in  the  land, 
will  not  estop  her  from  denying  the  absolute  own- 
ership  of  the  husband  in  it.— Coata  v.  Gordon, 
41  N.  E.  1044.  42  N.  E.  1025.  144  Ind.  19. 


[a]  (Snp. 

Where  property  held  by  a.  hnsband  and 
wife  by  entireties  Js  jidntly  mortgaged,  there  ii 
a  presumption  that  they  are  joint  principals, 
which  can  only  be  overcome  by  satisfactory 
proof  that  the  wife  is  <mly  a  surety.— Magel  v. 
MiUigan,  60  N.  E.  564^  150  Ind.  582,  05  Am. 
St.  Hep.  882. 

[r]  (Snp.  1899) 
Where  a  mortgage  is  given  to  secure  the 
purchase  money  of  real  estate,  the  wife  of  the 
mortgagor  has  no  Interest  in  the  land  aa  against 
the  mortgagee.— Brunson  t.  Henry,  52  M.  E. 
407,  152  Ind.  310. 

I»J  (App.  1899) 
A  wife  has  no  vested  interest  in  her  hus- 
band's lands,  and  hence  her  joinder  in  a  lease 
thereof  will  be  presumed  to  have  been  on  the 
consideration  paid  to  him,  and  not  on  any  sepa- 
rate consideration  from  the  grantee  to  her.— 
Murray  v.  Cazier,  53  N.  E.  476,  55  N.  E.  880, 
23  Ind.  App.  600. 

[t]  (App.  1899) 
A  mortgage,  in  which  the  wife's  name  pre- 
ceded the  husband's  both  in  the  body  and  signa- 
ture, did  not  disclose  the  ownership  of  the  land, 
or  the  makers  of  the  note  secured,  but  provided 
tbat  the  "mortgagor  expressly  agree"  to  pay 
the  sum  secured.  Held,  that  they  were  both 
promisors,  prima  facie. — Foster  v.  Honan,  63 
N.  E.  667,  22  Ind.  App.  252. 

[a]    (Snp.  1900) 

A  wife  who  is  tenant  by  entirety  with  her 
husband  in  certain  lands  is  not  estopped  to  con- 
test the  validity  of  a  mortgage  executed  by 
them  to  secure  the  husband's  individual  debt  by 
the  fact  that,  In  order  to  make  the  property 
available  as  security,  she  joined  with  the  hus- 
band in  conveying  it  to  a  third  person,  who  re- 
conveyed  to  bim,  the  arrangement  for  the  loan 
having  been  made  without  ber  knowledge,  the 
mortgagee  having  relied  on  his  agent,  who  had 
full  knowledge  of  the  facts,  and  no  misrepresen- 
tation or  concealment  having  been  shown  by  the 
wife.-Abicht  T.  Searlfl,  67  N.  E.  246,  154  Ind. 
594. 

Where  defendants,  husband  and  wife,  and 
tenants  by  entireties  of  certain  real  estate,  ex- 
ecute deeds  to  a  third  person,  who  reconveys 
to  the  husband  alone,  such  deeds  ^ing  without 
consideration,  and  only  for  the  purpose  of  vest- 
ing title  in  the  busband  singly,  and  the  bus- 
band  then  mortgages  the  property  to  secure  bia 
individual  debt,  such  mortgage  is  voidable  botli 
by  husband  and  wife,  since  It  would  tie  so  Toida- 
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ble  if  mad«  by  both  without  the  InterTeaing 
conveyances,  and  what  caoDot  be  dooe  directly 
cannot  be  done  by  indirection. — Id, 

[T]     (App.  IMl) 

The  ri^t  of  a  viite  to  alienate  her  lands 
by  joining  in  the  grant  with  her  husband  is 
absolute;  and  as  the  proceeds  are  her  separate 
property,  she  may  apply  them  to  the  payment 
of  her  husband's  debts,  or  to  any  other  use. 
It  follon-B  that  she  may,  her  husband  joining 
in  the  conTeyance,  convey  an  estate  held  with 
him  by  entireties,  and,  with  his  consent,  make 
a  like  disposition  of  the  proceeds.— Rogers  v. 
Shewmaber,  60  N.  B.  462,  27  Ind.  App.  G31, 
87  Am.  St.  Rep.  274. 

[W3    (App.  1904) 

A  husband  joined  with  his  wife  in  the  exe- 
cution of  a  mortgage  to  secure  notes  executed 
by  her.  The  mortgage  described  the  notes,  and 
stated  that  they  were  for  the  purchase  of  the 
real  estate,  and  declared,  "And  the  mortgagors 
expressly  agree  to  pay  the  sum  of  money  above 
secured,"  Held,  that  the  husband  was  person- 
ally liable,— Vausell  t.  Carithers,  71  N.  E.  158, 
33  Ind.  App.  2D4. 

[X]  (App.  1906) 
A  mortgage  executed  by  husband  and  wife 
on  real  estate  owned  by  them  as  tenants  by 
the  entireties  to  secure  the  individual  indebted- 
ness of  the  husband  is  %-otdable  not  only  as  to 
the  wife,  but  also  as  to  the  husband. — Davis  v. 
Neighbors,  T3  N.  B.  151.  34  Ind.  App.  441. 

ty]  (App.  1906) 
The  inchoate  interest  of  a  husband  In  the 
estate  of  bis  wife  is  not  an  estate  which  can  be 
conveyed  without  the  joinder  of  the  estate  of 
the  wife.— Unger  t.  Mellinger,  77  N.  E.  814,  37 
Ind.  App.  639,  117  Am.  St.  Rep.  34a 

Fob  Casks  from  Other  States, 

See  26  Cent.  Dig,  IIus.  &  \V.  S§  13,  16,  37, 

84,  90-00.  283. 
See,  also,  21  Cyc  pp.  1203-1207 ;  note,  66 
L.  R.  A.  632;  note.  89  Am.  Dec.  57& 

S 16.  PosiMaion  between   hnsbaad  amd 
wife. 

Possession  by  husband  of  wife's  separate  prop- 
erty, see  post,  8  136. 

Reduction  of  wife's  property  to  possession  by 
husband,  see  ante,  |  11. 

W  (SMP.1SS1) 

Where  a  husband,  holding  the  title  to  real 
estate  purchased  with  funds  of  his  wife  so  as 
to  make  him  a  trustee  for  her,  survives  her, 
marries  again,  and  dies  intestate,  his  widow 
takes  by  descent,  and  not  by  purchase,  and  is 
bound  by  the  trust,  whether  she  had  notice  of 
it  or  not.— Dgrry     Derry,  74  Ind.  560. 

Fob  Cases  fbou  Other  States, 

See  26  Cent,  Dio.  Hus.  &  W,  gS  100-106. 
See,  also,  21  Cyc.  pp.  1207,  1208;  note,  18 
Am.  St.  Rep.  113. 


8  17.  Contrsots  with  third  persoas  la 
K«neral. 

Contracts  between  husband  and  wife,  see  post, 

Sg  30-4G,  40%,  49%,  51,  52. 
Contracts  by  married  women  in  general,  see 

post.  §§  79-81,  82,  84-90. 
Contracts  for  purchasers  of  realty  in  general, 

see  post,  S  68. 
Contracts  relating  to  wife's  separate  property, 

see  [)Ost.  §  154. 
Rights  of  action,  see  post,  |S  208,  213. 

[a]  (8np.  ISW) 

If  a  hnsband  entirely  abandons  bis  wife 
and  Infayt  children,  leaving  them  no  other 
means  of  support  than  the  cultivation  of  a 
small  farm  on  which  he  had  resided,  the  jury 
may  infer  from  those  facta  that  he  had  author- 
ized his  ^fe  to  employ,  on  hia  responsibility, 
one  of  his  sons  after  he  became  of  age  to  culr 
tivate  the  farm  for  the  support  of  the  family.— 
Caatecl  T.  Casteel.  8  Blackt  240;  44  Am.  Dec. 
763. 

[b]  (Snp.  1860) 

The  husband  of  one  who  has  filed  an  affida- 
vit for  a  surety  of  the  peace  against  a  stranger 
is  not  liable  for  her  costs  thereon.— Bolle  v. 
State,  14  Ind.  376. 

[c]  (Snp.  1866) 

A  husband  is  liable  to  repay  money  paid 
to  the  wife  in  his  presence,  and  on  their  joint 
receipt,  as  the  price  of  lands  which  they  bad 
agreed  to  sell  as  lands  of  the  wife,  but  bad  not 
power  to  convey.— Jackson  7,  Finch,  27  Ind. 
310. 

[d]  fApp.  1898) 

Where,  after  the  making  of  a  lease,  and 
before  its  expiration,  the  tenant's  wife  becomes 
the  owner  of  the  leased  land,  the  lessee's  rela- 
tion, as  regards  a  mortgagee  of  the  crop,  re- 
mains that  of  tenant,  and  not  that  of  a  husband 
planting  crops  on  bis 'wife's  laDd.-0>nweIl  v. 
Jeger,  51  N.  B.  733,  21  Ind.  App.  110. 

Fob  Cases  fbou  Other  Statbk. 

See  26  Cent.  Dio.  Hus.  &  W.  ff  107-111. 
See,  also,  21  Cyc  pp.  1209-1211;  note,  24 
L.  R.  A.  629. 

§  18.  AntenvptUl  debts  of  wife. 

[a]  (Snp.  1843) 

Under  Rev.  St.  1S38.  p.  365,  providins 
that  a  judgment  by  confession  shall  stand  good 
against  the  party  confessing,  his  heirs,  etc., 
though  the  oath  described  by  statute  may  have 
been  omitted,  such  judgment  against  a  single 
woman,  who  afterwards  married.  Is  good  sgainst 
the  husband,  since  it  was  not  competent  for  him 
to  arge  an  objection  which  she  could  not  have 
maintained  before  her  marriage.— Campbell  t. 
Baldwin,  6  Blackf.  864. 

[b]  (Snp.  18S9) 

A  man  married  a  wife  against  whom  was  t 
debt  of  record  for  land  enjoyed  by  hnsband  tad 
wife.  The  husband  and  wife  paid  it  by  selUiiC 
to  the  creditor  another  piece  of  land  of  th* 
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wife,  bat  before  the  deed  tihereof  was  executed 
the  wife  died.  Held,  that  the  creditor  might 
soe  the  wife's  estate,  or  her  huaband.  and  leave 
him  to  liis  remedy  over  agalost  the  estate.— 
Crawford  t.  Terry.  12  Ind.  427. 

[e}    f  Sap.  U69) 

A  husband  who  married  before  St.  18n2, 
prpecribing  the  liability  of  the  husband  for  debts 
of  the  wife,  came  into  operation,  is  uot  liable, 
after  the  wife's  death,  for  a  debt  contracted  by 
her  before  marriage,  although  he  received  more 
than  sufficient  property  by  her  to  pay  the  debt 
— Hetrick  t.  Hetrick,  13  Ind.  44. 

Cd]     (Sup.  1874) 

A  husband,  though  not  liable  at  the  com' 
mon  law  for  the  antenuptial  debts  of  bia  wife, 
18  liable  by  statute  on  account  of  property 
which  he  may  have  received  with  or  through  the 
wife,  to  the  extent  of  such  property.— Shore  v. 
Taylor,  46  Ind.  345. 

Foa  Cases  fbou  Otheb  States, 

See  26  Cent.  Dio.  Hub.  &  W.  S|  112-120. 
See,  also,  21  Cyc.  pp.  1212-1215;  note, 
eo  Am.  Dec;  269. 


{19.  Keeassaxlea  and  family  expesses. 

Liabilities  of  wife's  separate  estate,  see  post,  i 

151. 

Liability  of  estate  of  insane  hnaband,  see  IN- 

SARE  Peesonb,  §  64. 
Liability  of  infant  for  necessaries  famished 

wife,  see  Infants,  {  50. 
Pleading  In  action  for  necessaries,  see  post,  9 

229. 

[a]  (Sup.  1861) 

Where  an  unsuccessful  attempt  has  beeu 
made  by  the  husband  to  obtain  a  divorce,  he  is 
not  liable  afterwards  for  his  wife's  attorney's 
fees.— McCullougb  t.  Robiasoo,  2  Ind.  630. 

[b]  (Sup.  18K) 

Where  a  wife  separates  from  her  husband, 
the  latter  is  not  liable  for  necessaries  famished 
her  nntil  it  becomes  notorioaa  that  she  has 
so  separated,  and  the  creditor  has  knowledge  of 
sack  fact.— Vanuzen  v.  Rose,  7  Ind.  222. 

[a]  (Sup.  U66) 
Where  the  separation  of  hasband  and  wife 
li  caused  by  his  miscondnct,  and  she  has  no 
means  of  support  nntil  some  time  after  the 
■cpatation,  be  ia  liable  few  necessaries  furnished 
to  her  in  Uie  Interim.— Litson  t.  Brown,  26  Ind. 
489. 

If  a  wife,  while  separated  from  her  hus- 
band, has  the  means  of  support,  whether  far- 
nished  by  the  hasband  or  arising  from  her  sepa- 
rate estate,  the  hasband,  thou^  the  separation 
Duty  have  taken  place  on  accoont  of  his  miscon- 
duct, can  only  be  held  liable,  while  she  has  such 
means,  for  necessaries  famished  to  her  on  his 
express  promise  to  pay. — Id. 


[d]    (Swper.  1871) 

Where  a  wife  parchases  goods  with  which 
she  is  already  sufficiently  supplied,  it  is  not  in- 
cumbent on  the  husband,  in  order  to  escape  lia- 
bility, to  show  that,  at  the  time  of  the  par- 
chase,  the  seller  knew  that  the  wife  was  already* 
supplied.— Smith  v.  Fletcher,  Wils.  34. 

Where  a  wife  is  properly  supplied  with 
means  and  necessaries,  though  the  parties  are 
living  together,  she  is  not  the  agent  of  her  hus- 
band, so  as  to  bind  him  by  her  purchases. — Id. 

Goods  purchased  by  the  wife  when  she  was 
already  sufficiently  supplied  with  articles  of  the 
same  kind  are  not  necessaries  for  wliich  the 
husband  will  be  liable.- Id. 

Huaband  and  wife  cannot  be  considered  liv- 
ing separate  and  apart,  tlioagh  they  do  not  live 
together.  If  cohabitation  continues  between 
them ;  the  law  presuming  that  during  cohabita- 
tion the  hasband  assents  to  contracts  made  by 
the  wife  for  articles  suited  to  their  means  and 
station  in  life  as  Implied  agent  of  her  husband. 
-Id. 

[«]     (l^up.  1873) 

In  an  action  to  recover  on  an  account  for 
boarding  defendant's  wife  and  children,  the  evi- 
dence showed  that  plaintiff  was  the  brother-in- 
law  of  the  wife ;  that,  having  no  knowledge  of 
her  separation  from  her  husband,  be  contracted 
with  her  to  board  her  and  the  children;  that  he 
had  done  so  for  a  number  of  weeks,  her  husband 
being  at  the  time  in  a  distant  part  of  the  state; 
and  that  the  husband  had  a  home  for  his  wife 
and  children,  and  provided  for  them,  and  had 
such  home  and  provisions  during  the  time  in 
which  they  were  boarded  by  plaintiff.  Held, 
that  these  facts  did  not  render  defendant  liable 
for  the  board  of  the  wife  and  children.— Wallace 
V.  Ellis,  42  Ind.  582. 

[t]  (8np.  1873) 
A  husband  whose  wife  has  abandoned  him 
without  cause  and  lived  apart  from  him,  with- 
out means  of  aupport  of  her  own  or  furnished 
by  him,  is  not  liable  to  a  person  who,  with  no- 
tice of  the  abandonment,  famished  her  necessa- 
ry support  during  the  separation,  though  she 
has  afterwards  returned  to  her  husband,  and  he 
has  received  her  and  lived  with  her  as  his  wife. 
— (Mnson  T.  Heritage,  45  Ind.  73,  16  Am.  Rep. 
258. 

[g]  Super.  1873) 

In  an  action  by  a  physician  for  medical 
services  rendered  to  defendant's  wife,  proof  of 
the  employment  by  the  wife  and  of  the  necessi- 
ty of  medical  attention  ia  sufficient  to  fix  the 
liability  of  the  husband.— Kendleberger  v.  Van- 
deusen.  Wils.  289. 

[h]  (8np.  1877) 

A  ratification  by  the  husband  of  a  purchase 
of  goods  by  the  wife,  and  his  promise  to  pay, 
may  render  him  liable  to  the  seller  for  the  price, 
although  at  the  time  of  the  purchase  the  defend- 
ant and  his  wife  were  living  separate  and  the 
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£<kk18  were  not  necessaries. — Uickelberry  t. 
Uan<?y.  TtS  Ind.  523. 

[I]    (Suii.  18W) 

If  a  mall,  Uy  his  cruel  tivatment.  drives  liis 
-wife  from  tiis  houso,  and  slie  soph  to  her  fa- 
ther's, the  latter  may  reoover  from  liim  tiie  val- 
ue of  nn-ossiirii's  fiirnishcd,  althoiigli  the  hus- 
band gave  uotice  that  he  would  not  be  liable 
for  them.— Watkins  v.  De  Armond.  SO  Ind.  SKI. 

[J]  {Sup.lSS4) 

A  husbniid  is  liable  for  npcossarii's  furnisli- 
ed  his  wife,  living  separate  from  him  by  his 
own  fault— Eiler  v.  Crull,  itt)  Ind.  375. 

[k]     (Snp.  ISDH 

While  it  is  Eeiierally  true  that  a  physician's 
bill  for  treating  a  wife  is  the  debt  of  the  bus- 
biirid,  there  is  no  reason  why  she  may  not  treat 
it  as  her  own  doht  and  pay  it.— City  of  Colum- 
bus V.  .Stnissuer,  34  R  5.  37  N.  E.  719,  13S 
lod.  301. 

[I]    (Ai»».  im) 

Where  a  married  woman,  coliobiting 
with  her  husband,  being  in  need  of  medical  at- 
tention, boards  with  a  third  person  in  order  to 
receive  the  same,  she  is  not  personally  liable 
for  her  board  and  nursing,  unless  she  expressly 
at:riH>8  to  pay  therefor  and  they  are  furnished 
on  her  credit— Nelson  v.  O'Neal,  11  Ind.  App. 
'jm,  39  N.  E.  207. 

[ml    (App.  1S»3) 

The  evidence  in  an  action  to  recover  from 
a  husband  for  necessaries  sold  to  a  wife  showed 
that  she  had,  for  several  years  prior  to  the  pur- 
chase  of  the  goods  sued  for,  run  bilis  at  diffetent 
stores,  including  plaintifiTs,  and  that  the  hus- 
band had  paid  them  regularly  without  objection. 
It  was  shown  that,  prior  to  the  beginning  of  the 
biU  in  controversy,  defendant  had  orderetl  his 
wife  not  to  purchase  goods  from  the  plaintiff  on 
credit,  but  his  claim  that  he  so  notified  plaintiff 
was  expressly  contradicted.  Hdd,  that  the  evi- 
dence was  sufficient  to  sustain  a  verdict  for  plain- 
tiff.—Watts  V.  Moffett,  13  Ind.  App.  399,  40  N. 
B.  533. 

The  general  presumption  that  a  husband 
aspeuts  to  the  contracts  of  his  wife  for  neces- 
saries is  strengthened  where  it  appears  that  for 
it  series  of  yeai's  the  husband  permitted  the 
making  of  such  contracts  by  the  wife. — Id. 

The  revocation  by  a  husband  of  the  author- 
ity of  his  wife  to  purchase  necessaries  is  not  ef- 
fectual as  against  one  who  without  knowledge  of 
such  revocation  contracts  to  supply  the  wife 
with  necessaiies.- Id. 

[n]  Where  the  husband  abandons  the  wife,  or 
without  reasonable  cause  turns  her  away,  or 
by  ill  usage  compels  her  to  leave  him,  he  is  lia- 
ble for  her  necessories,  and  he  sends  credit  with 
her  to  that  extent.— (App.  ISOlJ)  .\mold  v. 
Itrandt,  44  N.  E.  936,  16  Ind.  App.  1G9 ;  (1902) 
Rariden  v.  Mason.  G5  N.  E.  554,  30  Ind.  App. 
425. 


[o]     (App.  ig97) 

A  man  who  forces  his  wife  and  children  to 
abandon  his  home  by  cruel  inhuman  treatment 
is  legally  bound  to  one  who  supplies  his  wife 
with  necessaries. — Scott  v.  Carothen,  47  N.  E 
389,  17  Ind.  App.  C73. 

The  burial  outfit,  consisting  of  a  casket, 
robe,  slippers,  and  hose,  furnished  to  be  used 
at  the  funeral  and  interment  of  a  wife,  are 
necessaries  which  should  be  furnished  by  the 
surviving  husband. — Id. 

The  liability  of  a  husband  for  necessaries 
for  the  burial  of  a  wife,  forced  to  live  apart 
from  him  because  of  his  cruelty,  is  not  affected 
by  an  antenuptial  contract  simply  directed  to 
the  disposition  of  their  separate  property  after 
death,  and  providing  that  it  should  descend  to 
their  several  heirij  as  it  would  have  done  bad 
the  parties  not  been  married, — Id. 

Suitable  garments  and  casket  for  the  hariat 
of  a  wife,  who  had  been  forced  to  live  apart 
from  her  husband  because  of  his  cruelty,  were 
chargeable  to  the  husband  as  necessaries,  where 
he  was  a  man  of  means,  and  her  only  property 
was  a  small  cottage  worth  $305,  and  her  cmly 
income  at  the  time  of  her  death  was  that  earned 
by  her  13  year  old  son.— Id, 

[p]    (App.  1903) 

A  wife  died,  leaving  real  estate  subject  to 
a  mortgage  executed  by  herself  and  husband  to 
secure  a  debt  for  money  borrowed,  which  was 
used  to  pay  living  expenses,  the  expenses  of  the 
wife's  illness,  and  for  other  family  necessaries. 
The  notes  given  therefor  were  not  signed  by  the 
husband,  but  the  mortgage  contained  the  datue 
that  "the  mortgagor  expressly  agrees  to  pay  the 
sum  of  money  above  secured."  Held,  that  the 
debts  were  those  of  the  husband.— Hertwrt  v. 
Rupertus,  08  N.  E.  598,  31  Ind.  App.  553. 

The  husband's  one-third  interest  in  the  real 
estate  after  the  wife's  death  should  be  first  ap- 
plied to  the  payment  of  the  debt,  as  between  a 
purchaser  from  him  and  the  wife's  administra- 
tor.- Id. 

Ill     (App.  J906) 

The  obligation  of  a  husband  to  support  his 
wife  is  a  legal  one,  and  from  it  he  cannot  shield 
himself  by  contract.— Watson  t.  Watson,  37 
Ind.  App.  54S,  77  N.  E.  355w 

For  Cases  from  Other  States. 

See  2ti  Cext.  Dm.  Hus.  &  W.  f§  109. 121- 
138,  142.  140.  322;  17  Cent.  Dig.  Di- 
vorce, U  r,S2,  584. 

See,  also.  21  Cyc.  pp.  1215-1233:  notes. 
24  L.  R.  A.  029.  65  L.  R,  A.  529;  note, 
10  Am.  Dec.  462  ;  note.  36  Am.  Rep.  764; 
note,  98  Am.  St  Itep.  G27. 

§  20.  Ageikcj  of  wife  for  kusliaiid. 

Agency  of  husband  for  wife,  see  post,  i  25. 
Agency  of  wife  for  husband  as  to  purchase  of 

necessaries,  see  ante,  §  19. 
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Power  of  wife  to  act  as  trustee  of  husband,  see 
post,  {  m. 

Fob  Cases  feom  Otuek  States, 

Bee  2G  Cent.  Dig.  Hub.  &  W.  §§  139- 
147. 

See.  also,  21  Cyc.  pp.  1234-1238. 

f  £3^.  —  Ratlfleatlom  or  repv<ll»tloB 
of  ftgenej. 

[a]  (Super.  1872) 

A  contract  entered  into  by  a  wife  for  work 
and  material  to  be  funiislied,  though  unautbor- 
bsed  by  the  husband,  will  be  considered  as  rati- 
fied by  him,  If,  with  full  knowledge  of  the  facts, 
he  gives  DO  notice  of  disapproval. — Mudsod  t. 
Meioers,  Wils.  459. 

[b]  (Sap.  18T6) 

A.  placod  a  lightning  rod  on  B.'s  house  at 
the  request  of  B.'s  wife,  who  was  not,  nor  did 
she  pretend  to  be,  her  husband's  agent  for  this 
or  any  other  business  purpose.  The  rod  was 
pnt  up  without  B-'s  knowledge,  and  the  bill  was 
made  out  against  the  wife  alone.  Held,  that  B. 
was  not  liable,  and  that  he  could  not  be  charged 
oD  the  ground  of  ratification  of  the  contract,  for 
the  reason  thot  there  was  no  element  of  agency 
la  the  case.— Sleinere  v.  Munson,  53  Ind.  33S. 


Fob  Cases  from  Otheb  States, 
See  «G  Cent.  Dig.  Hus.  &  W. 
See,  also,  21  Cyc.  p.  1237. 


144,  147. 


I  85.  Agenoy  of  hnsband  for  wife. 

Agency  of  wife  for  husband,  see  ante,  i  — Ji^. 
As  atTecting  competeucy  of  busbnnd  as  witness 

for  or  against  wife,  see  Witnesses,  |  5(>. 
As  to  wife's  separate  property,  see  post,  §§  138, 

m. 

Hoeband  as  agent  of  wife  as  sole  trader,  see 
post,  §  99. 

InttrucUoDs,  see  post,  |  235. 

Notice  to  husband  of  mortgnge  on  laud  convey- 
ed to  wife  as  notice  to  wife,  see  Vekdob  AND 
Pubciiabeb,  i  229. 

Power  to  constitute  husband  agent  to  make  parol 
contract  for  sale  of  realty,  see  ijPEciFlo  Peb- 
FORyANCE,  {  33. 

M   (Sup.  1^) 
A  wife  is  not  bound  by  the  acts  and  dec- 
larations of  her  husband,  unless  she  bad  knowl- 
edge of  them.— Ewing  v.  Gray,  12  lud.  Oi. 

[b]  (S«p.l873) 
Where  a  lease  is  executed  by  a  husband 
ind  wife,  by  the  terms  of  which  the  rent  is  pay- 
able to  the  wife  and  the  premises  are  to  be  sur- 
rendered to  her,  authority  given  to  the  husband 
to  receive  the  rent  will  not  authorize  him  to  ac- 
cept a  snrrender  of  the  premises.— Woodward 
V.  Lindley,  43  Ind.  333. 

[e]    (Sap.  18T3) 
Where  a  husband  purchases  and  pnys  for 
land,  and  in  the  wife's  absence  has  it  deeded  ro 
bcr.  she  is  bound  by  his  acts,  if  she  claims  the 


beneBt  of  the  purchase.— Smither  v.  Calvert,  44 
Ind.  242. 

[d]    (Snp.  1S73) 

A  wife  may  constitute  her  husband  her 
agent ;  but,  to  establish  such  agency,  the  evi- 
dence must  be  clear  and  satisfactory  and  suffi- 
ciently strong  to  explain  and  remove  the  equivo- 
cal character  in  which  she  is  placed  by  reason  of 
the  relation  of  wife.— Kowell  T.  Klein,  44  Ind. 
290,  15  Am.  Rep.  235. 

[0]     (Sap.  1873) 

That  a  married  woman  may  be  bound  by 
the  act  o£  her  husband  in  selling  or  cxchangiu;; 
her  personal  property,  it  is  not  neees-snry  that 
she  should  authorize  him  to  thus  act  as  her 
agent  befure  the  sale  or  exchange  made  by  hiui. 
and  such  authority  may  be  given  by  her  at  tlii> 
time  of  the  transaction,  or  she  may  riUify  bis 
act  afterward.— Iiicbtenberger  t.  Graham,  r>0 
Ind.  2SS. 

[f]  (Snp.  1S76) 
Where  there  was  evidence  that  a  note  was 
eitlier  given  to  the  wife  for  money  of  her  own 
or  was  made  to  her  as  a  gift,  it  was  not  error 
to  instruct  that,  the  note  being  executed  to  the 
wife,  it  become  her  property,  and  that  her  hus- 
band could  not  receive  payment  on  it,  either  iu 
money  or  property,  without  her  consent.— Carv- 
er T.  Carver,  53  Ind.  241. 

[gl  (Sap.  1S8S) 
The  principles  which  govern  in  dealing 
with  an  agent  are  the  same  where  the  agent 
happens  to  t)e  a  husband  whose  principal  is  bis 
wife  as  where  the  principal  and  agent  are  iu 
other  respects  strangers,  and  that  one  who  pur- 
chases the  property  of  a  married  woman  through 
the  agency  of  her  husband  must  pay  for  it  pre- 
cisely as  if  he  had  purchased  through  an  agent 
who  sustained  no  such  relation. — Itunyon  v. 
Snell.  IS  N.  E.  522,  116  Ind.  104,  9  Am.  St. 
Rep.  839. 

[h]    (Sail.  ISflr.) 

An  estoppel  of  the  husband  from  any  de- 
fense to  an  action  on  a  purchase-money  note 
and  mortgage  is  an  estoppel  also  of  the  wife, 
though  she  may  have  joined  in  the  execution  of 
neither  the  nolo  nor  the  mortgage.— KrathwobI 
V.  Dawson,  140  Ind.  1,  38  N.  E.  4G7,  39  N.  E. 
49(i. 

[11  (Sap.  1900) 
Where  defendant's  husband,  who  was  act- 
ing as  her  agi>nt,  had  actual  notice  of  plain- 
tiff's lien  on  the  land  purchased  before  the  deed 
was  made  or  he  bad  paid  the  purchase  price, 
tha  defendant  was  not  an  innocent  purchaser. — 
Forsythe  v.  Brandenburg,  57  N.  E.  247,  154 
Ind.  5SS. 


Fob  Cases  fbou  Otheb  States. 
See  26  Cent.  Dig.  Hus.  &  W.  \ 

525. 

See,  also,  21  Cyc.  pp.  1238-1241. 


148-154, 
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n.  lEARRIAOE  SETTLEMENTS. 

Affecting  necessity   to   elect   under  will,  see 

Wills,  S  784. 
Antenuptial  conveyances  in  fraud  of  wife,  sec 

ante,  g  d. 

Application  ot  statute  of  fraud,  see  Fbauds, 

Statute  of,  §§  2,  3,  63. 
Bar  to  or  release  of  dower,  see  Dower,  S§  41, 

42. 

Bar  to  or  wairer  of  allowance  from  estate  of 
deceased  husband,  see  EXECtJTORS  AND  Ad- 
MtNlSTBATOBS,  §  185. 

Election   between   settlemeot  and  dower,  we 

DOWEB.  §  ,^)8. 

Parol  evidence  to  show  consideration  of,  see 
Evidence,  S  419. 

Validity  as  to  creditors  or  subsequent  purchas- 
ers, see  Fbaudulent  Conveyances,  S  94. 

§  26.  Nature  In  c^Beral. 

[a]  (App.  1909) 
The  continsent  interest  in  the  property  of 
a  spouse,  cast  by  law  on  husband  or  wife,  may 
be  controlled  or  eliminated  by  a  marriage  set- 
tlement or  aoteouptlal  agreement. — Uoger  v. 
Mellinger,  88  N.  E.  74,  43  Ind.  App.  524. 

Fob  Cases  fbou  Other  states. 

See  26  Cent.  Diq.  Hus.  &  W.  t  155. 
See,  also,  21  Cyc.  pp.  1241,  1242. 

§  S8.  Beqviiitei  aad  Talldlty. 

Evidence  as  to  validity,  see  post,  8  34. 

Fob  Cases  fbom  Otubb  States, 

See  26  Cent.  Dig.  Hub.  &  W.  SS  158-177, 
882. 

See,  also,  21  Cyc.  pp.  1243-1257 ;  notes,  27 
Am.  Itep.  26,  40  Am.  Itep.  622. 

I  29.  Antenuptial  settlements. 

Effect  on  assignment  of  mutual  benefit  insur- 
ance, see  Insurance,  §  815. 

Effect  on  ripht  to  proceeds  of  mutual  benefit  in- 
surance, see  Insurance,  §  7S^, 

Post  nuptial  settlements,  see  post,  S  3U. 

Submission  of  issues  to  jury  in  suit  to  set  aside, 
see  Equity  §  379. 

[a]  (Snp.  ISSO) 

Where  evidence  to  establish  an  antenuptial 
agreeiuent,  pleaded  in  bar  of  a  recovery  of  th< 
husband's  interest  in  the  estate  of  the  wife,  fails 
to  show  a  contract  in  which  the  parties  there- 
to mutually  agreed  to  renounce  or  waive  any 
ripht  of  inheritance  in  or  to  the  property  of  the 
other,  such  evidence  is  insufficient  to  establish 
such  contract  in  relation  to  such  interest,  or  to 
prevent  the  recovery  thereof. — ^Daubenspeck  v. 
Biggs,  71  Ind.  25o. 

[b]  (Sop.  I8.S<) 

Though  the  promise  to  marry  was  made 
six  years  before  the  agreement  was  executed, 
the  marriage  la  a  suffldent  consideration  for 


the  agreement,  especially  where  it  is  shown 
that  the  wife  exacted  the  agreement,  and  would 
□ot  marry  without  it.— ^IcNatt  t.  McNott,  116 
Ind.  545,  19  N.  E.  115,  3  L.  B.  A.  372. 

[c]  (Snp.  1892) 

A  man  with  personalty  of  the  value  of 
$40>iOO  falsely  represented  to  a  woman  whom 
lie  was  about  to  marry,  and  over  whom  he  had 
ncQuired  complete  influence,  the  effect  of  a  mar- 
riage settlement  by  which  she  released  all  of 
her  rights  in  his  estate,  and  became  entitled  to 
receive  therefrom  the  mere  sura  of  $200.  The 
man  took  the  woman  to  his  own  legal  adviser, 
who  said  the  instrument  was  all  right.  Hfld. 
that  the  rule  that  the  false  representation  of 
the  legal  effect  of  a  written  instrument  will 
not  entitle  the  person  deceived  to  relipf  has 
no  application  here.— Lamb  v.  T^mb.  130  Ind. 
273,  30  N.  E.  3d,  30  Am.  St.  Rep.  227. 

[d]  rSnp.  ]g93> 

A  written  ratification,  after  marriage,  of 
an  antenuptial  contract,  is  valid  and  enforce- 
able.—Claypool  V.  Jaqua,  135  Ind.  49d,  35  N. 
E.  286. 

[e]  (Snp.  1898) 

An  allegation  that  an  antenuptial  contract 
was  made  and  signed  after  marriage  is  not  a 
sufficient  denial  of  the  validity  of  the  contract, 
since  en  antenuptial  oral  agreement  may  be 
confirmed  in  writing  after  marriage.— Buffing- 
ton  V.  Bufflngton,  51  N.  E.  328,  151  Ind.  200, 

Where  the  purpose  was  to  adjust  all  the 
property  rights,  a  provision  in  an  antenuptial 
contract  that  the  husband  "will  release"  his  io- 
terest  in  the  wife's  property  is  not  executory 
in  the  sense  that  some  act  remains  to  be  done 
on  Ills  part— Id. 

In  an  antenuptial  contract  providing  that 
each  released  all  claim  tn  the  property  of  the 
other,  and  might  dispose  of  bis  or  her  owd 
property  by  will,  and  that  tlie  wife  should  re- 
tain control  of  her  own  pemoi^lty,  a  provirion 
that  the  husband  would  maintain  the  wife  ii 
not  a  condition  on  which  the  validity  of  the 
contract  depended. — Id. 

in  f  App.  1901) 
An  oral  antenuptial  agreement  that  the 
survivor  should  take  no  share  of  the  estate  of 
the  deceased,  on  the  contract  being  reduced  to 
writing  after  marriage,  is  valid:  the  agreement 
to  marry  beias  consideration. — Moore  v.  Harri- 
son. 59  N.  E.  1077,  26  Ind.  App.  408. 

tg]    (App.  UOS) 
Marriage  Is  snfflcient  consideration  to  snp- 
port  an  antenuptial  contract.— Pierce  v.  TanralL 
74  N.  E.  554,  35  Ind.  App.  525. 

For  Cases  fbom  Other  States, 

See  26  Cent.  Dig.  Hus.  &  W.  »  158-HW 
205,  882. 

See,  also.  21  Cyc.  pp.  1243-1263;  note,  108 
Am.  St.  Rep.  418. 
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130.  _  Pwtmmptlal  MtUevMnta. 

Antaiaptial  settlementi,  see  ante,  |  29. 

M  (Sap.  UTS) 
A  postnnptia]  agreement  making  a  peca- 
niarr  prorlikm  for  the  wife  In  lien  of  het  rights 
in  the  real  estate  of  her  hnshand  must  be  evi- 
d»ced  hy  a  deed  or  other  written  instmment 
beariug^  an  indoraement  of  her  assent  to  receive 
the  same  In  lien  ot  all  her  right  or  claim  In 
the  lands  of  the  hnsband.— Randies  t.  Bandies, 
63  Ind.  93. 

[b]  (Snp.  U84) 
A  husband  established  bis  wife  in  businesB, 
had  all  land  purchased  by  him  conveyed  to 
her.  and  improved  the  same  at  his  own  ex* 
pense.  with  an  indefinite  agreement  that  the 
whole  was  to  be  enjoyed  jointly.  Held,  that 
this  was  rather  a  postnuptial  settlement  than 
an  implied  trust,  and  that  on  a  suit  by  her  for 
divorce  the  husband  must  find  his  sole  remedy 
rtiepein,  and  could  not  enforce  a  trust  or  lien 
for  bis  investments  by  an  independent  suit. — 
Rose  T.  Rose,  93  Ind.  179. 

Ce]    (Sap.  UU) 

A  contract  by  which  a  married  woman 
imves  that  certain  money  dne  her  shall  be  pay- 
able at  her  death  to  her  heirs,  reserving  the 
rijcht  to  demand  tlie  money  herself  in  case  her 
husband  should  die,  or  she  shonld  separate  from' 
him.  and  become  dependent  on  herself  for  sup- 
port, is  valid.— Bnck  v.  Hdghes,  127  Ind.  4d, 
26  N.  E.  558. 

m    (Snp.  1S97) 

A  postnuptial  agreement  that  a  wife  was 
to  have  no  part  of  her  husband's  estate  in  case 
phe  survived  him  ia  not  binding.-— Dudley  v. 
Ping.  48  N.  E.  642,  149  Ind.  363. 

lei    (App.  IHH) 

An  irrevocable  marriage  union  cannot  form 
a  valnable  consideration  for  a  postnuptial  set- 
tiement  or  conveyance.— OIow  v.  Brown,  72  N. 
n  534.  37  Ind.  App.  172. 

iq  (App.  1B061 
While  marriase  furnishes  a  oonsiderntion 
for  an  antenuptial  agreement  with  reference 
to  the  separate  property  of  the  parties,  which 
nrreement  will  be  effective  to  control  the  mari- 
tal right  of  each  in  the  estate  of  the  other,  it 
does  not  furnish  a  consideration  for  a  similar 
postnuptial  agreement.— Unger  v.  Mellinger.  77 
N.  R  814.  37  Ind.  App.  639,  117  Am.  St.  Rep. 

m. 

Fob  Cases  fbou  Otheb  States, 

Sex  26  Cent.  Dig.  Hus.  &  W-  f|  16&~177, 
882. 

See,  also,  21  C^yc.  pp.  1254-1237. 

181.  OonatnietlOB  and  opevatlom. 

M  (9pp.i8es) 

A  nuptial  agreement  provided  that  the  hus- 
band ahoold  have  the  right  to  dispose  of  his 
lands  by  will  or  otherwise,  provided  that  his 

wife  survived  faim;   should  bare  a  home  and 


support  for  life  on  the  home  farm,  also  all  the 
rest  of  such  property  as  she  should  bring  blm, 
die  taking  care  of  the  children;  also,  in  another 
clause,  that  she  should  take  care  of  the  children 
till  they  could  take  care  of  themselves,  that  she 
shonld  pay  the  taxes  and  keep  up  the  farm,  etc. 
HeJd,  that  the  widow  was  excluded  by  this  con- 
tract from  claiming  that  portion  of  interest  in 
her  husband's  realty  which  otherwise  the  law 
would  have  given  her,  and  that  her  hnsband 
had  full  power  of  disposal  over  It  by  his  will.— 
Richards  v.  Richards,  17  Ind.  636. 

P>]   (Sap.  1S88) 

Ad  antenuptial  agreement  in  writing  be- 
tween parties  owning  real  and  personal  prop- 
erty, the  wife  having  a  life  estate  in  land,  re- 
eilins  the  contemplated  marriage,  and  stipu- 
latinff  that  the  survivor  should  take  no  inter- 
est in  the  estate  of  the  deceased  consort  by 
descent  or  otherwise,  but  that  the  estate  should 
"descend  to  the  heirs  the  same  as  it  would  If 
they  had  not  married,"  the  term  "heirs'*  lu- 
cludes  collateral  heirs,  though  when  the  agree- 
ment was  made  each  party  had  children.  tho;<e 
of  the  husband  having  died  before  him. — Mc- 
Xutt  V.  MrXutt,  116  Ind.  545,  19  N.  E.  115,  2 
L.  R.  A.  372. 

[c]  (Snp.  1R69) 

Where  a  husband,  before  marriane,  for  a 
valuable  consideration,  relinguishe-s  bis  mari- 
tal nsht  in  his  wife's  land,  and  after  her  death 
claims  no  interest  therein,  except  the  life  es- 
tate given  him  by  her  will,  no  third  person  can 
assert  that  the  husband  has  any  other  estate 
in  the  land.— Bowen  T.  Swander,  321  Ind.  164. 
22  N.  E.  725. 

[d]  (Sap.  1893) 

Where  an  antenuptial  contract  was  follow- 
ed after  marriage  by  the  execution  of  a  written 
iustrument  which  declared  it  to  be  an  affirmance 
of  the  original  contract,  and  there  was  nothing 
ambiguous  or  doubtful  in  its  terms,  it  was  con- 
chiRlve  proof  of  a  contract,  and  the  parol  agree- 
ment was  melted  in  It.- Claypool  v.  Jaque,  36 
N.  E.  285,  135  Ind.  409. 

[«]    (App.  18S4) 

An  antenuptial  agreement  between  a  wid- 
ower and  a  widow  provided  that  "the  sur- 
vivor shall  take  no  absolute  right  in  the  real 
estate  of  the  other,  but  shall  have  the  full  use, 
control,  and  rents  of  all  such  real  estate  as 
would  descend  to  such  survivor  under  the  law 
during  the  life  of  such  survivor,  and  shall  take 
and  have  such  part  of  the  personal  property  of 
the  one  first  departing  this  life  as  the  taw  would 
give  such  survivor;  and,  if  any  part  of  such 
personal  property  shall  remain  at  the  death  of 
such  survivor,  it  shall  go  to  the  heirs  and  legal 
representatives  of  the  one  dying  first."  The 
widower  was  68  years  old,  had  two  children,  and 
possessed  an  estate  worth  $15,000.  The  widow 
was  70  years  old,  had  no  heirs  except  brothers 
and  the  children  of  deceased  sisters,  and  she 
possessed  personalty  worth  $35,(XK)  and  realty 
worth  515,000.   Held,  that  it  was  the  intention 
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to  confer  npon  the  surrivor  only  a  life  estate  in 
the  pn'sonalty  of  the  first  decedent— Uagadale 
V.  Baniett,  10  Iiid.  App.  478,  37  N.  E.  110l>. 

In  the  roristruction  of  coatnuls  liiiving 
in  view  the  settl<'mont  nnd  disposition  of  prop- 
•Tty  botweon  the  parties  nbout  to  enter  tlie 
marital  relation,  much  liln-rality  is  indulsod  hy 
'oiirts  to  offectunte  tlie  actuni  intent  of  the 
parties  without  refprence  to  the  strictly  tech- 
iiii'al  meanings  of  words  employed.  The  canli- 
ii^il  rule  by  which  all  siirli  contracts  are  meas- 
ured and  constrned  is  the  intention  with  which 
llie  parties  contracted,  and,  in  seeking  this,  tlie 
courts  will  look,  not  only  to  the  letter  of  tiie 
iiistrumont,  but  also  to  its  general  scope  and 
iuirposo,  and  to  tlie  conditions,  situation,  and 
siirroiiudinK  circumstances  attcndinR  the  par- 
tii's  at  the  time  the  agreement  is  entered  into. 
-Id. 

[f]  (Snp.  1S98) 
An  nntonuptial  contract  between  n  widow- 
er 71  years  old.  the  father  of  five  adnlt  chil- 
dren, and  n  widow  2S  years  younser.  purporting 
to  be  for  the  purpose  of  arranging  all  ques- 
tions of  proi>prty.  secured  the  intended  wife  her 
Hcpnrate  pmperty.  and  provided  for  her  out  of 
the  husbaml's  estate  in  nn  amoniit  about  equal 
to  what  she  would  Imve  been  entitled  to  un- 
der the  law.  Jtftil  to  be  an  equitable  jointure, 
and  not  a  settlement  or  jointure  under  Bums' 
I!ev.  St.  ]S04,  S  2001  (Homer's  Rev.  St.  1S)7. 
§  SriOO).  providing  that  an  antenuptial  eonvey- 
nnce  or  provision  ereating  a  jointure  shall  be  a 
bar  to  dower  in  case  she  signify  her  assent 
thereto  in  writing  attached  to  the  conveyance, 
and  such  contract  Is  a  Iwr.  without  such  as- 
sent, to  her  claiming  under  section  2044,  Bums' 
Rev.  St.  1S94  (section  24S7,  Rev.  St.  1881), 
providing  that  a  childless  widow  of  ttn  In- 
testate leaving  children  by  a  former  marriage 
shall  have  a  life  estate  in  his  lands,  and  under 
section  2653.  Bums*  Itev.  St.  1S04  (section 
2402,  Rev.  St.  1881),  providing  that  a  surviving 
wife  shall  be  aUowed  to  remain  In  the  mansion 
house  free  of  rent  for  one  year  from  the  death 
nt  her  husband. — Kennedy  v.  Kennedy,  50  N. 
13.  7r.ll.  1.">0  Ind.  630. 

A  court,  in  construing  a  marriage  contract 
will  endeavor  to  so  interpret  it  as  to  carry  out 
the  true  intent  of  tlie  contracting  parties  with- 
out regard  to  the  strict  technical  meannig  of 
Avords  therein  employed.  The  rule  by  which 
the  court  must  be  coutrolled  is  that  which  is 
applicable  to  any  other  contract— Id. 

tg]    (Snp.  1898) 

An  antenuptial  contract  provided  that  the 
wife  released  ail  claims  to  the  husband's  prop- 
erty ;  that  the  husband  would  maintain  the 
wife,  and  release  all  interest  in  her  property; 
that  she  could  maintain  the  control  of  her  own 
property;  and  that  each  could  dispose  of  his 
or  her  property  by  will.  Held,  that  the  parties 
intended  a  permanent  adjustment  of  their  prop- 
erty rif^tfl,  and  not  one  during  wedlock  only. 
— Bnfflngton  T.  Bufflngton,  Bl  N.  E.  328,  l5l 
Ind.  200. 


No  formality  is  required  in  antenuptial  con- 
tracts,  and  the  rule  of  construction  is  to  as* 
certain  and  give  effect  to  the  intention  of  the 
parties;  they  being  favored  as  promoting  do- 
mestic happiness  and  adjusting  property  ques- 
tions, which  would  otherwise  often  be  the  source 
of  fruitful  litigation.— Id. 

[h]    (.*pp.  1906) 

Where  aa  antenuptial  contract,  under  Mliieh 
a  husband  surrenders  all  claims  to  his  wife's 
(•state,  is  abrogated  by  a  postnuptial  contnct 
with  the  wife  on  payment  of  a  certain  sum.  the 
Iiusbaud  nt  her  death  is  restored  to  tlie  ri:;lits 
in  her  property  M  hich  he  renounced  under  bikIi 
contract.— Clow  v.  Brotvo,  37  Ind.  App.  172, 
72  N.  B.  .K-W. 

Fob  Casks  kkom  Other  Statks. 

Sek  2i)  Oknt.  Dig.  Hub.  &  W.  §S  178-195. 

SSS.  884. 
See,  also,  21  Cyc-  PP-  12rK*i-12Co. 

§  33.  ReToeatloB  or  eztlBgaialuncat. 

[a]  (8sp.  um 

On  the  marriage  of  a  widower  with  a  wid- 
ow, It  was  verbally  agreed  that  he  shouM  pay 
lier  a  certain  sum  per  year,  to  be  in  her  ou-n 
control,  and  that  neither  during  coverture  nw 
nftem'ards  should  either  claim  any  part  of  the 
other's  property,  but  should  let  it  go  to  their 
fomier  respective  children.  After  the  hnshnnd's 
ileath,  he  having  regularly  paid  her  the  sum 
stipulated,  the  court  refused  its  aid  to  pnt  her 
in  possession  of  his  property,  which  had  passed 
froui  his  possession  to  that  of  his  representative. 
— Iloughton  V.  Houghton,  14  Ind.  505,  77  Am. 
Dec.  CO. 

Antenuptial  contracts  to  be  executed  after 
the  marriage  lias  been  determined  are  not  de- 
stroyed by  the  marriage.- Id. 

[b]  (Sap.  18S6) 

Where  a  man  has  settled  property  od  his 
wife,  he  cannot,  in  a  divorce  proceeding  insti- 
tuted by  the  wife  against  him  for  cruel  treat- 
meut  and  habitual  drunkenness,  obtain  a  revo- 
cation of  such  settlement,  and  a  division  of  the 
property,  where  no  alimony  is  claimed,  and  the 
divorce  is  granted  because  of  bis  own  miftcon- 
duct.— StnlU  T.  Stnlts.  107  Ind.  400,  8  N.  E- 
238. 

Fob  Cases  fbou  Otubb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  Si  19^^ 

204,  885. 
See,  also,  21  Gyc.  pp.  12G5-1267. 

S  34.  ETldenee. 
[a]  (Sop.  1882) 
In  an  action  to  set  aside  an  antenoptial 
agreement  on  the  ground  that  it  was  procared 
by  fraud  and  misrepresentatioDs,  the  husband's 
misconduct  towards  the  wife  after  marriage  i> 
admissible  in  evidence  for  the  purpose  of  ibov- 
ing  that  the  act  of  the  wife  in  bringing  >nit  «■> 
not  premature,  though  not  admissible  for  die 
purpose  of  showing  that  the  contract  was  pro- 
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cored  by  fraud.— Lamb  v.  Lamb,  30  N.  E.  30, 
130  iDd.  273,  30  Am.  St  Bep.  227. 

tb]  (Apv.1909) 
ErideDce  held  to  warrant  a  finding  that  a 
man  entered  into  an  antenuptial  contract  with 
his  intended  wife  by  which  it  was  asreed  that 
he  shonld  have  no  interest  in  her  estate. — linger 
T.  Melhnger,  43  Ind.  App.  524,  S8  N.  EJ.  74. 

Fob  C.kses  fbom  Other  St.\tes. 

See  26  Ce.nt.  Dig.  Hub.  &  W.  5S  204.  20.". 
See,  also,  21  Cyc.  pp.  1267-12C0. 

I  35.  Enf  OTcement. 

Prior  judgment  as  refl  judicata,  see  Judouent, 

I  eol. 

[a]  (Snp.  1873) 

A  man  died,  leaving  a  widow  and  infant 
daughter.  Tlie  widow,  in  good  faith,  entered 
into  what  she  believed  to  be  a  vajid  marriage 
contract,  and  with  her  supposed  husband  con- 
veyed the  real  estate  received  from  her  former 
husband  to  A.  The  infant  daughter  married, 
and  with  her  huslinnd.  also  a  minor,  executed  a 
title  bond  to  A.  to  convi>.v  her  interest  in  the 
same  property  on  nttainiug  full  age.  The  mar- 
riage of  the  widow  was  void  by  reason  of  the 
prior  undissolved  marriage  of  the  man  with 
whom  she  supposed  she  had  contracted  mar- 
riage. Held,  in  proceedings  for  partition  of  the 
land,  the  daughter  and  fausband  Ijeing  still 
minors,  that  the  deed  executed  by  the  widow 
conveyed  all  her  interest  in  the  property;  she 
being  a  feme  sole,  and  there  being  no  allegation 
of  inadequacy  of  consideration,  or  that  any 
fraud  was  practiced  by  the  purchaser. — Light  v. 
Une,  41  Ind.  rXtS). 

[b]  (Snp.  1879) 

A.  made  a  fraudulent  agreement  to  marry 
plaintiff,  in  cotuideration  whereof  the  latter 
sold  and  delivered  to  A.  a  quantity  of  goods, 
with  an  agreement  that  she  might  rescind  the 
contract  of  sale,  and  have  the  property  restored 
to  her  on  demand.  A.  married  another  woman, 
and  until  A.'s  death  plaintiff  made  repeated 
efforts  to  procure  a  settlement  with  him,  but 
without  success.  Beld,  that  she  might  mnintnin 
a  snit  against  A.'s  executor  for  the  value  of 
the  goods.— Frazer  t.  Boss,  60  Ind.  1. 

[el  (8«p.lS9n 

The  expenditure  of  money  by  the  wife 
for  the  support  of  herself  and  huslinnd  is  no 
defense,  nor  ba^a  of  cross  complaint,  to  proceed- 
ings by  her  husband's  executor  to  enforce  an 
antmuptial  contract  in  which  the  husband 
agreed  to  support  the  wife,  and  this  though  the 
expenditure  constttnted  an  enforc«ible  claim 
against  the  husband's  estate. — Buffington  t. 
Bnffington,  SI  N.  B.  828,  ISl  Ind.  200. 

Fob  Cases  fbou  Other  States, 

See  26  Cert.  Dio.  Hus.  &  W.  11  20&-217. 
Roe,  also.  21  Cyc.  pp.  1260-1271. 


m.  COKVEITANGES.  CONTBAGTS«  AND 
OTHER  TRAHSAGTIONS  BETWEEN 
HUSBAND  AND  WIFE. 

Application  of  statutes  of  limitations  to,  see 

Limitation  of  Actions,  %  73. 
Assignment  o£  insurance  policy,  see  Iksuu- 

ANCE,  §  208. 
As  to  wife's  separate  property,  sec  post,  g§  134- 

14(J,  253. 

Capacity  of  married  woman  to  act  as  trustee 

for  husband,  see  iwst,  §  59. 
Capacity  of  married  woman  to  create  trust,  see 

post,  S  71. 

Compromise  and  settlement  between,  see  Com- 
promise AND  StHTTLEMENT,  §  4. 

Contracts  and  transactions  creating  construc- 
tive trusts,  see  TRUSTS,  §  103. 

Conveyance  of  land  by  vendee  to  his  wife  as 
defeating  vendor's  lien,  see  Vemdob  and 
PURCIIASEB,  S  266. 

Marriage  settlements,  see  ante,  §5  26,  29-31, 
33-3.-3. 

Natural  affection  as  consideration  of  contracts 
in  general,  see  Contbacts,  S  77. 

Parol  agreement  between  bnsband  and  wife  as 
to  investment  by  husband  of  wife's  money  as 
within  statute  of  frauds,  see  Fbal'us,  Stat- 
ute OF,  §  S6. 

Parol  agreement  between  husband  and  wife 
creating  trust,  see  Tbusts,  S  IS. 

Possexiiiun  by  huslmnd  or  wife  of  property  sold 
to  the  other  as  fraudulent,  see  Fbauuulent 
Conveyances,  §  140. 

Preference  as  creditor,  of  husband  or  wife, 
fraudulent  as  to  other  creditors,  see  Fkauuu- 

LE.NT  CO.NVETANCIIS,  §  IIS. 

Reformation  of  agreement  for  alimony,  sec  Uev- 
obmatio.n'  op  Insthi'ments,  i  8. 

Belief  against  fraudulent  conveyance  from 
husband  to  wife  in  action  to  foreclose  me- 
chanic's lien,  see  Mechanics'  Libks,  §  24^ 

Bight  of  wife  to  enforce  contribution  from  hus- 
band, see  Contriul'tiox,  }  3. 

Bights  of  action  between  husband  and  wife,  see 
post,  §§  204,  200. 

SeiHirate  i»roi»crty  of  wife,  sec  post,  §  119. 

Separation  agreeniculs,  see  post,  §§  277-280, 

Transfer  of  corporate  stock,  see  Corpobations, 
§  119. 

Validity  as  to  creditors  or  subsequent  parchas- 
ers.  see  Fiial'dvlext  Conveyances,  |S  95, 
103-lOti. 

{  36.  Validity  of  tniuaetiou  in  cenaral. 

[a]  (A|»p.lS06) 

Under  modern  statutes  a  husband  and 
wife  can  contract  directly  with  each  other 
without  the  intervention  of  a  trustee.— Clow  v. 
Brown,  37  Ind.  App.  172,  72  N.  B.  534. 

Fob  Cases  frou  Other  States, 

See  26  Cent.  Dig.  Hub.  &  W.  i  21S. 
See.  also,  21  Cyc.  pp.  1271,  1272. 
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S  37.  Stmtntory  proTlsioiu. 

[a]  (App.  1899) 
I'nder  Horner'e  Rev.  St.  ISO",  f  5115, 
abolishing  ai!  legal  disabilities  of  married 
women  to  make  contracts  except  in  certain 
cases,  a  married  woman  may  contract  with  lier 
husband. — Rocbe  v.  Union  Trust  Co.,  32  N.  E. 
C12. 

Fob  Cases  fbou  Othes  States, 
See  21  Cyc.  pp.  1273,  1274. 

1 38.  Contract*   and   d«bta   ezlstinc  at 
tiim«  of  marriage. 

Contracts  of  married  women  before  marriage 
in  general,  see  post,  i  T& 

[a]  {Sap.  1868) 

1  Gav.  &  H.  St  p.  295,  note  2,  Id.  p.  379, 
and  2  Gav.  &  H.  St.  p.  41.  abroxate  the  rule  of 
the  common  law  that  the  marriage  extinguishes 
a  debt  previously  due  the  wife  by  the  husband. 
It  remains  her  separate  property,  and  she  may 
enforce  its  payment  by  execution  after  the  mar- 
riage.—Flenner  T.  Flenner,  29  Ind.  5U4. 

[b]  (Snp.  1874) 

An  unmarried  woman  executed  a  note  and 
collateral  uiortKatre  ou  her  real  estate,  and  aft- 
erwards married  the  payee  of  Uie  note.  The 
mortgagee,  after  the  marringc.  assigned  ihe 
mortgage  and  delivered  the  note  to  a  third  per- 
son, who  brought  a  foreclosure  suit.  Held,  that 
by  the  marriage  the  debt  and  mortgage  were 
discharged,  and  the  action  could  not  be  main- 
tained.— Long  V.  Kinney,  49  Ind.  235. 

[c]  tSnp.  1S99) 

A  debt  due  from  a  woman  to  a  man  is  dis- 
charged by  their  marriage.— Gosnell  v.  Jones,  53 
N.  E.  381,  152  Ind.  G38. 

For  Cases  from  Otiier  States, 

See  26  Cent.  Dia.  IIus.  &  W.  S  223. 
See,  also,  21  Cyc.  p.  1270. 

§  30.  Express  contracts. 

Contracts  of  married  women  in  general,  see 
post.  H  79-82.  84r-90. 

[a]  (Sap.lKbO) 

Oh  the  marriage  of  a  widower  with  a 
widow,  it  WHS  verbally  agreed  that  he  should 
pay  her  a  certain  sum  per  year  to  be  in  her 
own  control,  and  that  neither  during  coverture 
nor  afterwards  should  claim  any  part  of  the 
other's  property,  but  s)iould  let  it  go  to  their 
former  respective  children.  The  husband  regu- 
larly paid  the  wife  the  sum  stipulated  during 
his  lifetime.  Held,  that  the  agreement  might 
have  been  valid  if  made  during  coverture. — 
Houghton  V.  Hougbtou,  14  lud.  50o,  77  Am. 
Dec.  09. 

[b]  (Snp.  1871) 

Whenever  a  contract  woald  be  good  at  law, 
if  made  by  a  husband  with  trustees  for  his 
wife,  that  contract  will  be  snstained  fn  eqaity, 
although  made  by  the  husband  and  wife  without 


the  interreatioa  of  trustees.— Sims  t.  Rickets, 
35  led.  181.  9  Am.  Bep.  679. 

[c]  (9«».  1S»2) 

A  husband  and  wife  have  no  power  to 
make  any  valid  contract  relating  to  alimony.— 
Thompson  t.  Thompson,  31  N.  E.  529, 132  Ind. 

288. 

[d]  (Sup.  1»8) 

A  married  woman  may  deal  with  her  hus- 
band as  with  a  stranger,  but  the  husband,  on 
account  of  his  presumed  superior,  dominant  in- 
fluence to  bind  his  wife,  must  clearly  establish 
the  contract  and  show  that  it  is  fair  to  her.— 
Leimgruber  t.  I«imgniber,  172  Ind.  370,  86 
N.  E.  73,  88  X.  E.  593. 

Fob  Cases  fbou  Otkeb  States, 

See  20  Cert.  Dia.  Has.  &  W.  |{  220,  221. 
See,  also.  21  Cyc.  p.  1275. 

i  40.  baplied  oontraots. 

[al  (Snp.  1886) 
Where  a  wife  advances  her  own  money  to 
her  husband  to  enable  him  to  prosecute  an  ac- 
tion at  law,  she  acquires  &  right  to  be  reint- 
bursed  out  of  his  estate,  so  that,  the  huriiand 
having  assigned  the  judgment  obtained  in  such 
action  to  her,  she  will  hold  it  in  preference  to 
his  other  and  prior  creditoxB. — Beard  t.  Puett, 
11)5  Ind.  C8,  4  N.  E.  OH. 

[bl  (App.  1902) 

Where  husband  and  wife  live  together  in 
her  bouse,  there  is  no  implied  agreement  that 
he  will  pay  her  rent. — Gardner  v.  Gardsei,  64 
X.  E.  tJ37,  29  Ind.  App.  449. 

Fob  Cases  fbou  Otheb  States, 

See  20  Cent.  Dig.  Hub.  &  W.  i  222. 
See,  also,  21  Cyc.  p.  1275. 

{41.  BerHoes. 

B7  husband  to  wife's  separate  estate,  see  poet, 
S  142. 

Earnings  of  irife  as  separate  property,  see  post, 
i  120. 

Pleading  in  action  for  services,  see  post,  i  22!). 
Right  of  action  by  husband  or  wife,  or  both, 

for  sen-ices,  see  post,  }  208. 
Right  of  action  by  wife  for  service*  rendered, 

see  post,  S  207. 
Right  of  action  for  loas  of  services,  see  post,  i 

209. 

Validity  of  contract  by  married  women  as  to 
services,  see  post,  {  82. 

[a]  (App.  1899) 
Under  Homer's  Rev.  St  1897, 1  5116,  abol- 
ishing all  legal  disabilities  of  married  womm  to 
make  contracts,  except  to  convey  real  estate  or 
enter  into  a  contract  <tf  suretyship,  and  section 
5130,  providing  that  the  eamlDgs  of  a  married 
woman,  "other  than  labor  for  her  husband  ot 
family,  shall  be  her  sole  and  seiwrate  property," 
a  contract  of  a  husband  to  pay  his  wife  tor 
services  as  clerk  in  his  store  Is  for  a  considera- 
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tion.  and  valid.— Roche  v.  Union  Tnut  Oo^  52 
N.  E.  612. 

Fob  Casks  fbou  OthAi  States, 

See  26  Cent.  Diq.  Has.  Je  W.  1  224. 
See,  also,  21  Cyc.  p.  1277;    note.  15  L. 
R.  A.  215;  note.  58  Am.  St.  Rep.  492. 

{42.  PartnenUp. 

Married  women  as  partners  in  ceneral>  see  post, 
197. 

[a]  (■■v.Utt) 

A  married  woman  cannot  bind  herself  as 
tlie  partner  of  her  husband;  nor  do  the  facts 
that  she  holds  herself  oat  as  aach  partner,  and 
that  her  property  gives  credit  to  the  supposed 
film,  charge  her  property  with  an  indebtedness 
contracted  by  such  finn  in  the  course  of  trade.— 
Mtmtgomery  t.  Sprankle,  31  Ind.  113. 

Cb]    (Snp.  1881) 

A.  lent  money  to  her  husband  to  do  busi- 
ness on.  He  formed  a  partnership  with  B..  A. 
fnmisbin};  no  more  money  until  she  bought  B. 
out;  her  husband  then  having  the  entire  con- 
trol and  management  of  the  bnsioesa,  and  hav- 
ing an  equal  interest  with  her  therein.  After 
buying  B.  out  she  purchased  goods  which  were 
levied  on  under  execution  against  the  firm. 
Beld,  thst  she  could  not  replevy  the  same  as 
her  individual  property^^Iay  v.  Vanwfnkle,  75 
Ind.  239. 

[C]    (Snp.  1883) 

Under  Act  March  25,  1879,  concerning 
married  women,  a  wife  cannot  form  a  valid 
partnership  with  her  husband  under  a  power  to 
carry  on  the  business  on  ber  sole  and  separate 
account.-IIaas  v.  Shaw,  91  Ind.  384,  46  Am. 
Bep.e07. 

m  <A|ip.i»S) 
Under  Burns*  Ann.  St  1901,  f  6067,  pro- 
viding that  a  married  woman  shall  be  liable  for 
debts  in  carrying  on  a  separate  buslneaa,  or 
as  partner  with  anotliei;  and  declaring  that  the 
hnibaad  shall  not  be  liable  for  any  debts  con- 
tracted by  his  wife  la  carrying  on  any  business 
on  her  separate  account,  or  when  she  Is  In  part- 
nership with  any  other  than  himself,  a  married 
woman  may  become  a  partner  with  her  husband. 
—Anderson  r.  Citisens*  Nat  Bank  of  Craw- 
foidsvllle,  76  N.  E.  Sll,  36  Ind.  App.  190. 

Fob  Oases  fbou  Otheb  States, 

See  26  Cent.  Dio.  Hus.  &  W.  S  225. 
See.  also,  21  Cyc.  p.  1277 ;  note,  16  Ij.  R. 
A.  526;  note,  31  Am.  St.  Rep.  935. 

143.  Irfiama  mad  advMMas. 

By  husband  to  wife's  separate  estate,  see  post, 
I  143. 

Loans  for  benefit  of  separate  estate,  see  post, 
I  162. 

Notes  for  loans,  see  post,  $  44. 

To  married  women  in  general,  see  post.  |  81. 


[a]  (Sup.  ISTO) 

A  wife  sacrificed  her  income  in  order  to 
loan  her  husband  money  that  be  might  make 
improvements  on  real  estate ;  he  promising  to 
convey  the  property  to  the  wife.  Held,  that  un- 
der the  circumstances  she  was  entitled  to  a  de- 
cree of  specific  performance.— Hizon  r.  Cuppy, 
33  Ind.  210. 

[b]  (Snp.  1870) 

A  married  woman  loaned  her  husband  a 
sum  of  money.  Afterwards  the  husband  traded 
a  stock  of  goods  to  a  third  person  in  part  pay- 
ment for  a  tract  of  land,  the  deed  being  taken 
in  the  name  of  the  wife,  who  executed  notes 
and  a  mortgage  on  the  land  for  the  balance  of 
the  purchase  money,  the  conveyance  being  to 
her,  and  received  by  her  in  payment  of  the  mon- 
ey loaned  to  ber  hnsband.  Held  that,  in  the  ab- 
sence of  fraud,  the  wife  was  a  purchaser  for  a 
valuable  consideration  and  was  entitled  to  hold 
the  land  as  against  her  husband's  creditors. — 
Kyger  v.  F.  Hull  Skirt  Co.,  34  Ind.  249. 

[C]     (Sap.  1SS6) 

A  husband  may  perform  a  contract  to  re- 
pay his  wife  money  borrowed  from  her  under 
an  express  promise  to  pay  it  back,  and  equity 
will  not  only  sustain  the  husband  in  performing 
such  a  promise,  but  will  coerce  him  into  per- 
formance.—Proctor  V.  Cole,  3  N.  E.  lOG,  4  N. 
303,  104  Ind.  373. 

Id]    (Snp.  1886) 
A  wife  may  lawfully  advance  her  own  money 
to  her  husband  to  enable  him  to  prosecute  a  suit 
for  injuries  done  to  his  person. — Beard  v.  Puett, 
105  Ind.  68.  4  N.  B.  671. 

[e]     (Snp.  18M) 

Money  advanced  by  a  husband  to  pay  his 
wife's  debts  is  presumed  to  be  advanced  by  vir- 
tue of  her  marital  rights,  and  not  as  a  loan,  in 
the  absence  of  evidence  to  the  contrary.— Gosnell 
V.  Jones,  53  N.  Bi  381, 152  Ind.  638. 

m  (APP.U99) 
Where  money  is  paid  to  a  wife  by  her  hus- 
band for  services  performed,  and  she  afterwards 
loans  it  to  him  to  be  used  in  bis  business,  she 
may  enforce  its  payment  by  her  husband's  as- 
signee for  the  benefit  of  creditors.- Roche  t. 
Union  Trust  Co.,  52  N.  E.  612. 

[g]   (App.  1900) 

Where  a  husband  received  funds  belonging 
to  his  wife,  and  with  her  knowledge  and  consent 
retained  the  same  and  used  them  In  his  business, 
without  any  express  agreement  to  repay  them  or 
to  pay  interest,  and  she  made  no  demand  for 
the  repayment,  she  is  not  entitled  to  interest- 
King  V.  King,  57  N.  E.  275,  24  Ind.  App.  598, 
79  Am.  St.  Rep.  287. 

Fob  Cases  from  Otiieb  States, 

See  26  Cent.  Dig.  Hue.  &  W.  |  226. 
See,  also,  21  Cyc.  p.  127S. 
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11  44.  BUli  ud  Botei. 

liy  married  women  in  general,  see  post,  §  80. 
Inabilities  o£  wife's  separate  estate,  see  post,  § 
150. 

[a]    (Sup.  im) 

\\Tiere  a  liusbnnd  borrows  money  of  liis 
wife,  and  expressly  promises  to  rei»y  it  to  lier 
cliiUIren,  and  does  repay  it  by  aNsisning  a  note, 
the  assignment  is  founded  on  an  equitable  eon- 
Kideralion  sufficient  to  sustain  it.— I'roctor  v. 
Cole,  104  lad.  373,  3  N.  B.  lOG,  4  N.  E.  303. 

[bl     (Snp.  ]S90) 

Money  given  by  a  huslxind  to  liis  wife  is  her 
property,  nnd  if  slie  lends  it  to  him.  and  takes 
his  note  tlirrefor,  it  is  valid. — Laird  v.  Davidson, 
124  Ind.  412,  25  N.  E.  7. 

The  bare  fact  that  a  husljand  writes  on  the 
bnek  of  a  note  an  ngsignmeut  to  his  wife  does 
not  transfer  the  title  to  her. — Id. 

Ic]  1S98) 

AVliere  a  wife  voUintarily  destroys  a  note 
asniiiBt  her  husband  while  acting  under  the  in- 
flueurp  of  strong  feeling,  caused  by  cruel  treat- 
ment on  his  part,  it  does  not  constitute  a  dis- 
ilinrge  of  the  debt  in  the  absence  of  any  phow- 
iHK  of  frnud.— Sdilpmnier  v.  Sehendorf,  4ft  N.  E. 
!>(»,  20  Ind.  App.  447. 

For  Cases  from  Other  States, 

See  2r»  Cent.  Dig.  Hns.  &  W-  I  227. 
See,  also,  21  Cyc.  p.  12S0. 

g  45.  Sales    and    transfers    of  personal 

propertT. 

Assi;:nmenr  of  note  by  husband  to  wife,  see 
ante.  S  4-1. 

Right  of  husband  to  sell  proceeds  of  wife's  sep- 
arate property,  see  post,  S  137. 

[a]     (Sap.  im) 

A  married  woman's  assumption  of  her  hus- 
band's debt,  for  which  she  is  surety,  is  a  good 
conKideratiOD  for  the  sale  to  her  of  personal 
property  by  her  huMband.— Hinn  v.  Rhodes,  03 
Ind.  38£). 

For  Casks  from:  Other  States. 

See  2G  Cent.  Dig.  Hus.  &  W.  S|  229-231. 
See,  also,  21  Cyc.  pp.  1282,  1283. 

§  46.  Contracts  for  eonveyance  of  real 
property. 

Contracts  for  purchases  of  realty  by  married 
women  in  general,  see  post,  } 

[a]  (Snp.  mn 

Rev.  St  1876,  p.  QSO,  g  5,  provides  that  do 
lauds  of  a  married  woman  should  be  liable  for 
her  husband's  debts,  but  such  lands  and  the 
rents  and  proiits  should  be  bera  as  fully  as  if 
she  were  unmarried,  and  that  she  should  have 
no  power  to  incumber  or  convey  sucb  lands, 
except  by  deed  in  which  her  husband  joined. 
T'nder  the  taw  in  force  in  1866,  a  married  wo- 
man coald  not  bind  herself  by  contract.  Held, 
that  a  contract  made  in  1800.  by  a  married  wo- 


man, to  give  her  husband  half  her  land,  to  be 
held  by  them  as  joint  tenants,  in  consideration 
of  his  agreemeqt  to  dischai^e  a  lien  thereon,  was 
void,  and  such  contract  and  performance  there- 
of on  the  husband's  part  were  no  defence  to 
ejectment  by  the  wife  for  the  land,— Crater  v. 
Crater,  118  Ind.  521,  21  N.  E.  200,  10  Am.  St 
Kep.  Ifil. 

[b]  (Sap,  18S9) 

An  executory  contract  of  a  wife  to  support 
hor  husband,  in  consideration  of  a  conveyance 
made  by  him  to  her,  is  void. — Corcoran  v.  Cor- 
coran. 110  Ind,  138,  21  N.  R  468,  4  L.  R.  A, 
782,  12  Am.  St  Rep.  390. 

[c]  f  App.  1892) 

An  agreement  by  a  husband  to  convey  to 
his  wife  certain  lands  in  fee,  in  consideration 
of  her  joining  in  d(«ds  of  other  land  owued  by 
him,  is  not  void.— Worth  v.  Patton,  5  Ind.  App. 
272.  31  \.  E.  1130. 

Such  agreement  is  enforceable  by  the 

wife,  although  the  land  conveyed  and  to  lie 
conveyofl  belonged  to  the  husband  at  marriage, 
and  the  wife  had  but  an  inchoate  interest  there- 
in.—Id. 

Where  a  husband  dies  without  fulBllini; 
Ilia  promise  to  convey  to  his  wife  land  in  con- 
Qtderntion  of  her  joining  in  deeds  to  oilier  land 
owned  by  him,  she  can  recover  &om  bin 
estate  the  fair  value  of  her  released  interest  ia 
the  lands  conveyed. — Id. 

To  recover  under  the  contract,  the  wife 
need  not  show  that  she  has  renounced  a  deviK 
to  her,  by  her  deceased  husband,  of  a  less  es- 
tate in  the  lands  promised  her  in  fee.— Id. 

[dl     (App.  1900) 

Since  Homer's  Rev.  St.  1807,  8  5115,  abol- 
ishes all  disabilities  of  married  women  to  make 
contracts,  save  as  otherwise  provided,  and  no 
statute  prohibits  a  contract  between  a  husband 
.ind  wife,  a  contract  by  a  wife  to  sign  a  deed 
of  the  busbaad's  real  estate,  thereby  releasiDg 
her  inchoate  interest  therein,  in  consideration 
of  his  agreement  to  pay  her  a  certain  sum  from 
the  proceeds  of  the  sale,  was  valid.— Dailey  v. 
Dailey,  58  N.  E.  1065^  26  Ind.  App.  14. 

For  Cases  frou  Other  States. 

See  26  Cent.  Dig.  Hus.  &  W.  S  228. 
See,  also,  21  Cyc.  p.  12S1. 

{  47.  OonTeyaBoev  I17  knabaad  to  or  taw 
wife. 

Contracts  to  convey,  see  ante,  $  46. 
Conveyances  to  married  women  in  general,  see 

post,  8  08. 
Effect  of  fraud,  see  Deeds,  f  71, 
Rescission,  see  post,  {  52. 
Withholding  deed  from  record,  see  Mortgages, 

8  175. 

[a]  A  husband  cannot  convey  land  directly  to 
his  wife  without  the  intervention  of  a  trustee. 
—(Sup.  1815)  Doe  ex  dem.  Abbott  v.  Hard,  7 

Blackf.  mO;  (1854)  Fletcher  v.  Mansur,  5  Ind. 
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2GT.  CONTRA,  see  (1872)  Brookbank  v.  Ken- 
nnid.  41  lod.  339. 

[b]  (Sap.  1863) 

A  relliiquishineat  of  her  contingent  inter- 
est in  ber  husband's  real  estate  by  the  wife,  her 
husband  beios  alivei  is  a  valnable  and  sufficient 
consideration  for  a  conveyance  by  her  hnsband, 
or  procured  by  him  to  her.— Ilollowell  t.  Simon- 
son,  21  Ind.  308. 

[c]  While  a  conveyance  by  a  wife  to  a  husband 
is  void  at  lave,  it  may  be  upheld  and  confirmed 
by  courts  o£  equity ;  such  confirmation  being 
'witbin  the  sound  discretion  of  the  court. — (Sup. 
1866>  Bunch  v.  Bunch,  26  Ind.  400;  (18C8) 
Frank  v.  Eessler.  30  Ind.  & 

[d]  (Snp.lSTl) 

A  conveyance  from  a  husband  to  his  wife 
which  is  good  in  equity  vests  the  UUe  to  the 
pmiwrty  conveyed  in  the  wife  as  fnlly,  com- 
[ilclely,  and  absolutely  as  though  the  deed  had 
bf^n  made  by  a  stranger  on  a  valuable  consid- 
oration  moving  from  the  wife.— Sims  v.  Rickets, 
3.J  Ind.  181,  9  Am.  Rep.  679. 

A  conveyance  from  a  husband  to  his  wife 
without  the  intervention  of  a  trustee  is  void  at 
hiw.  but  will  be  upheld  in  equity,  where  the 
consideration  of  the  transfer  is  a  separate  in- 
icrest  of  the  wife  yielded  up  by  her  for  the 
huslmnd's  benefit,  or  that  of  their  family,  or 
which  has  lieen  appropriated  by  him  to  his 
uses, — Id, 

A  conveyan<»  from  a  hnsband  to  bis  wife 
without  the  intervention  of  a  trustee  will  be 
sustained  in  equity  where  the  husband  distinct- 
ly separates  the  property  ^ven  from  the  mass 
of  his  own  property,  and  sets  it  apart  to  the 
separate  and  exclusive  use  of  his  wife.— Id. 

Where  a  wife  advances  money  to  her  hus- 
band, or  the  husband  is  indebted  to  the  wife 
oa  a  valid  consideration,  the  wife  stands  as 
the  creditor  of  her  husband  ;  and,  if  a  convey- 
ance is  made  to  pay  or  secure  sucb  liability, 
the  wife  will  hold  the  property  free  from  the 
claims  of  other  creditors,  where  the  transaction 
is  unaffected  by  unfairness  or  fraud. — Id. 

Conveyances  from  a  husband  to  his  wife 
are  not  sustained  in  equity,  if  there  is  some 
featare  in  them  impeaching  their  fairness  and 
certainty,  aa  that  they  are  not  in  the  nature  of 
a  provision  for  the  wife,  or  where  they  inter- 
fere with  the  rights  of  creditors,  or  when  the 
property  given  or  granted  is  not  distinctly  sep- 
irated  from  the  mass  of  the  husband's  proper- 
ty.-Id. 

In  consequence  of  the  absolute  power 
whidi  a  man  possesses  over  his  own  property, 
he  may  make  any  disposition  of  it  which  does 
not  interf^  with  the  existing  rights  of  others. 
-Id. 

When  a  husband  Is  free  from  debt,  and 
has  no  children,  and  conveys  property  to  his 
wife  for  a  nominal  consideration,  the  law  will 
presume  that  it  was  intended  as  a  provision 
for  his  wife.— Id. 


[e]  A  husband  may  convey  to  his  wife  a  rea- 
sonable amount  of  property,  leaving  ample  in 
his  hands  for  payment  of  his  debts,  and  such 
conveyance  will  be  valid. — (Sup.  1872)  Brook- 
bank  T.  Kennard,  41  Ind.  339;  (1876)  Eagan 
T.  Downing,  55  Ind.  GS. 

in  (Sav.  1872) 
That  a  conveyance  executed  by  a  husband 
to  his  wife  has  not  been  recorded  for  a  year, 
and  until  after  the  contracting  of  debts  by  the 
husband,  cannot  of  itself  render  it  void.— Brook- 
bank  T.  Kennard,  41  Ind.  389. 

[g]    (Sap.  JST2) 

Where  property  has  been  conveyed  to  a 
husband,  the  consideration  paid  therefor  being 
the  property  of  the  wife,  and  a  note  of  the 
husband  given  for  the  remaining  purchase  mon- 
ey, said  note  being  secured  by  a  mortgage  on 
the  property  conveyed,  it  is  not  fraudulent  for 
the  husband  and  wife,  such  note  being  still  un- 
paid, to  convoy  the  property  to  a  third  person, 
and  for  such  third  person  to  reconvey  to  the 
wife,  in  order  to  vest  title  in  her;  she  never 
having  consented  to  the  title  being  vested  in 
her  husband.- Farton  v.  Yates,  41  Ind.  456. 

[b]  (Sap.lS76> 

A  conveyance  of  property  by  husband  to 
wife,  either  directly  or  through  an  intermediate 
person,  will  be  upheld,  except  as  against  credl- 
tovs  whom  it  would  operate  to  defraud. — Sher- 
man V.  Ilogland,  54  Ind.  57S. 

[1]  (8«p.  1S83) 
A  conveyance  made  by  the  husband  to  his 
wife  in  payment  of  an  existing  indebtedness, 
and  accepted  for  such  purpose,  cannot  he  as- 
sailed by  creditors.- Meredith  v.  Citizens*  Nat. 
Bank,  92  Ind.  343. 

Dl   (Sup.  isas) 
A  husband's  deed  to  his  wife,  she  not  join- 
ing, of  land  held  by  them  by  entireties,  is  val- 
id.-Enyeart  v.  Kepler,  118  Ind.  34,  20  N.  E 
539,  10  Am.  St  Rep.  94. 

[fc]    (Snp.  1S89) 

A  conveyance  of  property  from  a  hnsband 
to  his  wife  is  presamably  a  voluntary  settle- 
ment, or  provision  for  her  benefit,  and,  if  it 
is  reasonable,  It  will  be  upheld  against  the  hus- 
band and  his  heirs,  unless  obtained  by  fraud  or 
undue  influence.— Corcoran  t.  Corcoran,  21  N. 
E.  468,  119  Ind.  13S»  4  L.  R.  A.  782,  12  Am. 
SL  Rep.  390. 

[I]  (Sop.  1896) 
A  deed  conveying  real  estate  direct  from 
husband  to  his  wife  in  good  faith  for  a  valu- 
able consideration  is  valid.— Merchants'  &  La- 
borers' Bldg.  Ass'n  T.  Scanlan,  42  N.  B.  1008, 
144  Ind.  11. 

The  execution  of  a  mortgage  by  a  wife 
with  her  husband  to  another  by  which  her  in- 
choate interest  in  real  estate  becomes  subject 
to  the  lien  thereof  was  a  sufficient  considera- 
tion for  the  conveyance  by  him  to  her  of  other 
property. — Id. 
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[m]    (Sap.  1900) 

The  inchoate  interest  of  a  wife  In  the 
lands  of  her  husband  in  the  conTeyance  of 
which  she  is  asked  by  him  to  Join  constitutes 
a  valuable  consideration  for  the  conveyance  by 
him,  or,  at  his  request  to  her,  of  other  proper- 
ty  by  way  of  compeusatton  for  the  interest  so 
surrendered  and  conveyed  by  her.— Baldwin  t. 
Heilt  58  N.  E.  200,  155  Ind.  eSU. 

Fob  Cases  proh  Other  States, 

See  20  Cent.  Dig.  Hus.  &  W.  ||  232-241. 
See,  also,  21  Cyc.  pp.  1284-1291 ;  note,  00 
Ii.  H.  A.  353 ;  note,  88  Am.  Dec.  54 

i  48.  OoBTOTMieM  by  wife  to  or  for  hva- 
band. 

Contracts  to  convey,  see  ante,  i  4(f. 
CoDveyaoces  by  married  women  in  general,  see 

post.  §g  «>-71,  73,  74,  m 
Kffoct  of  duress,  see  Deeds,    S  71. 

[a]  (Snp.  1S59) 

In  traiisfiotions  between  husband  and  wife 
touching  the  separate  estate  of  the  latter,  she 
prima  facie  will  be  viewed  in  the  light  of  a 
feme  sole,  and  as  such  she  may  dispose  of  it 
to  him,  or  for  liis  use,  subject  to  proof  of 
fraud  or  undue  intluence  on  his  part,  and  such 
disposal  of  it  will  preclude  her  rifiht  to  char(;i> 
his  estate,  after  his  death,  with  what  he  so  re- 
ceived. The  conveyance  in  such  case  must  be 
made  through  a  third  person. — Johnson  v.  Rock- 
well, 12  Ind.  76. 

[b]  When  a  married  woman  conveys  real  es- 
tate, her  husband  must  join  in  the  conveyance, 
although  the  property  conveyed  be  the  separate 
estate  of  the  wife;  hence  a  conveyance  of  real 
estate  by  a  married  woman  to  her  husband  is 
void.— (Sup.  lS6ti)  Bunch  v.  Bunch,  26  Ind. 
400;  (1873)  Kinnaman  v.  Pyle,  44  Ind.  275. 

[c]  (Sap.  1S83) 

A  husband  and  wife  conveyed  his  land  to 
their  son,  who  conveyed  it  to  the  wife  pursu- 
ant to  a  parol  contract  that  she  should  hold  it 
in  trust  for  the  husband.  Afterwards  she,  by 
her  separate  deed,  conveyed  the  land  !□  ezecn- 
tion  of  the  trust  to  the  aon,  who  conveyed  it 
to  the  husband.  Held,  that  the  separate  deed 
of  the  wife  was  suflacient  to  convey  the  land.— 
Moore  v.  Cottlngham,  90  Ind.  23& 

[d]  (Snp.  1SS5) 

A  conveyance  by  a  wife  directly  to  her 
husband  uf  land  in  which  she  holds  an  equita- 
ble estate  is  void  both  at  law  and  In  equity. — 
I.untz  V.  Greve,  102  Ind.  173,  20  N.  E.  128. 

[e]    (Snp.  1890} 

The  common-law  rale  respecting  the  onlty 
of  husband  and  wife  prevails  in  Indiana  to  the 
extent  of  rendering  nugatory  hny  attempt  by 
a  married  woman  to  convey  her  separate  real 
estate  directly  to  her  hu^and,  unless  the  trans- 
action can  be  sustained  on  the  principles  of 
equity.— Johnson  v.  Jouchert,  24  X.  E.  080,  124 
Ind.  105,  8  L.  R.  A.  795. 


A  conveyance  of  real  estate  by  a  wife  to 
her  husband  is  void,  under  Bev.  St  1888)  | 
5117.-Id. 

[fl     (Snp.  1897) 

Under  Burns'  Rev.  St.  IS&I,  1  3340  (Ber. 
St.  1881,  S  2921),  providing  that  "the  Joint  deed 
of  a  husband  and  wife  shall  be  sufficient  to 
convey  and  paas  the  lands  of  a  wife,"  a  con- 
veyance to  a  trustee  by  husband  and  wife  of 
the  wife's  land,  for  the  purpose  of  having  sep- 
arate estates  reconveyed  to  them  by  the  tnis- 
tee,  conveyed  same  to  the  trustee,  and  his  deed 
to  the  husband  of  one-half  the  land  ahsolutelj 
passed  the  title  thereto  to  the  husband,  snbject 
only  to  be  avoided  hy  the  wife  for  fraud  m 
undue  influence.— Leach  t.  Rains,  48  N.  E.  SoS, 
149  Ind.  152. 

lei  (App.1909) 

A  conveyance  of  land  by  a  married  woman 
direct  to  ber  husband  and  daughter  as  joint 
tenants  without  the  intervention  of  a  trustee  is 
void  as  to  tlie  husband,  and  the  legal  title  of 
the  entire  estate  passes  to  the  danghter.— 'Uc- 
Cord  V.  Bright,  87  N.  E.  654. 

The  husband  has  the  burden  of  showing 
that  he  acted  in  good  faith  tin  taking  a  deed 
from  his  wife,  and  that  he  took  no  advantaise 
of  his  influence  or  knowledge  of  the  rights  of 
the  parties,  and  that  the  contract  was  fair  and 
equitable.— Id. 

Where  a  husband  relinquishes  his  inchoate 
interest  in  lands  of  his  wife,  or  vice  versa,  in 
consideration  that  a  greater  interest  in  the 
same  lands  shall  be  reconveyed  to  such  hus- 
band or  wife,  such  relinquishment  is  not  con- 
sidered a  valuable  consideration  for  such  con- 
veyance.— Id. 

Fob  Cases  fbov  Otdeb  States, 

See  26  Cent.  Dia.  Hus.  &  W.  H  24^248. 
See,  also,  21  Cyc  pp.  1291-1203:  note.  2(» 
L.  B.  A.  702;  note,  9  Am.  6t  Rep.  323. 

149.  Gifts. 

Inheritance  from  donee,  see  DKSCEifT  and  Dis- 
TBIBUnON,  f  61. 

Fob  Cases  from  Other  States, 

See  26  Cent.  Diq.  Hus.  &  W.  S|  24&-W0. 
See,  also.  21  Cyc  pp.  1294-1301. 

i  49^.    Olft  by  bvsbond  to  or  fer 

wife. 

As  constituting  separate  estate,  sea  poet,  S  II*'- 
Rescission,  see  post,  8  52. 

[a]  (Snp.  1865) 
At  the  request  of  a  husband,  a' bond  was 
executed  to  his  wife  to  convey  certain  land  to 
her  on  payment  of  the  price,  and  the  gieatn 
part  of  the  price  was  paid  by  him.  Btli,  in 
a  suit  by  her  for  specific  performance  of  the 
contract,  she  (Bering  to  pay  the  sum  due,  ihst 
hiR  gift  to  her  was  executed  and  could  not  be 
revolted,  so  that  his  refusal  to  be  a  party  to 
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the  suit  woald  not  prevent  her  from  maiatain- 
tns  ft.— Rsymond  r.  Pritcbard.  24  Ind.  318. 

[b]     (Sap.  1S6S) 

In  detennining  whether  a  gift  of  money 
from  hadmnd  to  wife  is  a  reasonable  prori- 
uoD,  the  coart  must  take  into  consideration  all 
Uw  circumstances  of  the  ease.— Clawson  t. 
ClmwsoQ's  Adm'r,  25  Ind.  229. 

By  Act  1853,  8  5  (1  Get.  &  H.  St.  p. 
295),  the  power  of  the  wife  to  acquire  personal 
property  by  gift  during  coverture  is  changed 
from  an  equitable  to  a  legal  right,  and  it  would 
seem  to  follow  that  the  only  restriction  the 
courts  can  impose  on  this  right  is  to  guard 
■gainst  frand.—Id. 

It  Is  the  rule  in  equity  that  if  the  nature 
and  circumstances  of  a  gift  or  grant  from  the 
husband  to  the  wife  are  such  that  there  is  no 
ground  to  suspect  fraud,  and  the  gift  amounta 
only  to  a  reasonable  provision  for  the  wife, 
under  all  the  circumstances  of  the  case,  it  will 
be  sustaioed  without  the  intervention  of  a  trus- 
tee^Id. 

[C]    (Sap.  1881) 
A  husband  may  make  a  valid  gift  of  bia 
wife's  Bervltea  to  her,  so  that  she  may  sue  for 
the  value  of  the  services. — Farman  v.  Chamber* 
lain,  74  Ind.  82. 

Fob  Cases  from  Othxb  States, 

See  26  Cent.  Dig.  Hub.  &  W.  {|  219-255, 
257. 

See,  also,  21  Cyc.  pp.  1204-1298. 

149%.    Gifts  by  wife  to  or  for  hns- 

band. 

Ul    (9np.  1862) 

A  note  given  to  an  unmarried  woman,  and 
by  her  subsequently  delivered  in  free  gift  to 
her  husband,  may  be  sued  on  by  him  in  his 
own  name.— White  v.  Callinan,  10  Ind.  43. 

m  (9a».  1882) 
The  presumption  of  lev  is  that  the  wife's 
money  remains  her  own  after  her  husband  has 
taken  it  into  his  possession,  and  that  he  holds 
it  for  her  nse  and  benefit;  there  being  no  evi- 
dence of  a  gift— Hilemau  v.  Hileman,  85 
Ind.  1. 

[e]  (Sap.  18SS> 
A  husband  for  37  years  applied  the  rents 
of  his  wife's  real  estate  to  the  common  use  of 
the  family,  and  also  invested  them  in  other 
leal  estate  for  the  beneOt  of  the  family,  with- 
out objection  by  her,  and  with  no  apparent  in- 
tention that  be  was  to  be  charged  therewith. 
Eeld,  that  she  would  be  deemed  to  have  waiv- 
ed all  right  to  follow  such  rents  into  the  prop- 
ertr.— Bristor  r.  Bristor,  101  Ind.  47. 

[d]  (s«p.l8W) 

The  presumption  of  law  under  the  statute 
of  this  state  is  that  the  separate  property  or 
money  of  a  wife,  which  is  taken  possession  of 
by  her  husband,  is  to  be  considered  as  held  by 
him  for  her  use  and  benefit  until  such  pre- 


sumption is  overcome  by  evidence  showing  that 
she  intended  to  make  a  gift  of  the  property  to 
him.— Denny  v.  Denny,  23  N.  E.  519,  123  Ind. 
24a 

Where  a  husband  receives  the  respective 
estates  of  his  wife's  ancestors  aad  relatives, 
and  appropriates  the  same  to  his  own  use,  the 
mere  fact  that  she  consented  that  he  might  col- 
lect and  receive  the  money  raises  no  presump- 
tion that  she  intended  to  bestow  it  on  him.  In 
such  a  case  he  becomes  her  ageut  or  trustee, 
and  must  account.— Id. 

[•]    (App.  1893) 

Where  a  portion  of  the  money  received 
by  a  wife  tn  payment  for  her  real  and  personal 
property,  sold  during  coverture,  is  used  by  the 
husband,  with  her  consent,  in  erecting  a  buHd- 
ing  on  his  land,  which  both  occupy  as  a  dwell- 
ing house,  a  prima  fade  presumption  arises 
that  the  husband  took  and  held  the  money  as 
trustee,  and  not  that  the  transaction  constituted 
a  gift— Parrett  v.  Palmer,  8  Ind.  App.  330,  35 
N.  B.  713,  52  Am.  St  Rep.  479. 

[fj  (APP.19C0) 

When  a  husband  receives  property  of  his 
wife,  and  with  her  knowledge  and  consent  deals 
with  it  as  his  own,  without  any  express  prom- 
ise to  repay,  the  presumption  Is  that  it  was  not 
a  gift,  but  that  he  took  the  property  aa  trustee 
for  her.— King  v.  King,  57  N.  E.  275,  24  Ind. 
App.  598.  79  Am.  St.  Rep.  287. 

For  Cases  from  Other  States, 

See  26  Cent.  Dig.  IIus.  &  W.  «  251,  250- 

aoo. 

See,  also,  21  Cyc.  pp.  1208-1301. 

§51.  ReleMes. 

[a]     (Sap.  1880) 

It  is  incumbent  on  the  administrator  of  a 
husband  to  show  affirmatively  that  an  adjust- 
ment made  during  marriage  of  a  demand  of  the 
wife  against  the  husband  was  fair  and  honest, 
and  reasonably  advantageous  to  the  wife,  al- 
though tliere  is  do  claim  of  fraud.— Hod  v,  Hon, 
70  Ind.  135. 

Fob  Cases  fbou  Other  States, 

Sbb  28  Cent.  Dig.  Hus.  &  W.  H  202,  263. 
See,  also,  21  Cyc.  p.  1301. 

{  5S.  BeaelsalMi  or  sToldaaee. 

[a]  (Sap.  1869) 

A  husband  cannot  say  that  a  conveyance 
from  him  to  his  wife  is  void,  so  that  the  land 
is  his  and  exempt  from  execution  under  the  stat- 
ute, though  the  suit  be  brought  against  him  to 
try  a  title  under  an  execution  sale  against  him. 
— Holman  v.  Martio.  12  Ind.  553. 

[b]  (Sap.  1876) 

An  executed  gift  by  a  husband  to  his  wife 
cannot  be  revoked  by  him.— Oarner  v.  Graves, 
54  Ind.  188. 

Fob  Cases  froh  Otheb  States. 

Seb  26  Cent.  Dig.  Hus.  ft  W.  H  264-209. 
See,  also.  21  Cyc.  pp.  1301,  1302. 


TUs  IHcest  Is  eomplled  on  the  KoT-Kmmiber  System.  For  esvliuwtloMt  m 

Digitized  by 


HUSBAND  AND  WIFE.  Ill,  IT  (A).        IS  lod.  DIb.-P«c«  sn]  § 


jE53.  Torts. 

Amount  awjirdod  for  ossoult  by  hushand  on 
wife,  see  Assault  ard  Batieby,  i  40. 

[a]  (Sup.  im) 

1'he  common-law  rule  tbat  marrlase  extin- 
;:iilshed  nil  rights  of  action  in  favor  of  the  wife 
n::i)inst  the  hunband  for  antenuptial  injuries  by 
tlif  husband  to  her  person  or  character  W8» 
founded  on  the  principle  of  the  unity  of  husband 
and  wife,  and  not  upon  the  theory  that  tbe  wife 
wiis  under  a  ]ef;nl  diKability.  This  rule  of  the 
common  Inw  is  enforced  in  this  state;  it  not 
havin^C  been  abrogated  by  statute. — Ilenneser  v. 
I.onins.  ii  N.  E.  4G'2,  U7,  Ind.  287,  32  U  R. 
A.  S4S. 

Fob  Cases  from  Other  States. 

See  2fi  Cent.  Dm.  Hus.  &  W.  S  270. 
Sec.  also,  21  Cyc.  pp.  1302,  1303;  note. 
58  I*  R.  A.  307. 

S54.  Crimea. 

[a]     (Snii.  I8S0) 

Since  a  wife  cannot  be  gallty  of  larceny 
froni  her  husband,  another  woman  cannot  be 
ptiilty  of  larceny  for  actinpc  conjointly  with  tbe 
wife— Lamphier  t.  State,  70  Ind.  317. 

[b]  (Sop.  1890 

TTuder  Burns'  Rev.  St.  IStU.  §g  mcO.  G0C<2, 
OlMhl,  0!M>.'),  0975,  COTlj.  a  married  woman's  hus- 
liiind  may  steal  from  her,  wliere  the  circum- 
stances attending  the  wnninfiil  act  are  sucb 
that,  if  performed  by  anotlier.  it  would  consti- 
tute larceny.— Iteasley  v.  State,  N.  E.  35, 
r,S  Ind.  552,  40  Am.  St.  Rep.  418. 

On  a  trial  of  a  husband  for  tbe  larceny  of 
his  wife's  property,  evidence  examined,  and 
hiUl  to  warrant  a  conviction.— Id. 

For  C.\ses  from  Other  St.ates, 

See  20  Cent.  Dir,.  lT'i<i.  &  \V.  $  271. 
See,  also,  21  Cyc.  p.  1803. 

IV.  DISABILITIES  AND  PRIVILEGES 
OF  COVERTURE. 

Ademption  of  legacy  to  married  woman,  see 

Wills,  f  700. 
As  to  filing  comj)laiut  to  review  judgment,  see 

Judgment,  §  335. 
Competency  aa  administratrix,  see  Executors 

and  Administrators,  5  IS. 
Competency  of  married  woman  to  act  as  next 

friend,  bco  Infants,  §  81. 
Consent  of  married  woman  to  annexation  of 

land  to  city,  see  Municipaj,  Cobpobations, 

8  34. 

Marriage  of  administratrix  ground  for  removal, 
see  KxECxrroRs  and  Administbatobs,  |  35. 

New  and  additional  notice  in  case  of  marriage 
and  change  of  name  of  owner  of  land  proposed 
to  be  taken  for  highway,  see  IIiqiiways,  i 
30. 

Pleading  defense  of  coverture,  see  post,  §§ 
220.  230. 


Proof  of  marriage,  see  post,  i  233. 

Kecoverj'  of  property  by  purchaser  at  fore- 
closure sale,  see  Mobtgages,  8  544. 

Right  of  married  woman  to  prosecute  for  bas- 
tardy. Bee  Bastabds,  |  33. 

Right  of  married  woman  to  recover  for  breach 
of  contract  for  her  benefit,  see  CONTRArrs. 
S  187. 

Right  of  married  women  to  redeem  from  fore- 
closure sale,  see  KfORTOAGCs,  8  594. 

Right  of  married  women  to  reform  deed  of 
husband,  see  Kefobmation  of  Instruments, 
8  1. 

Right  of  married  women  to  surplus  of  foreclo- 
sure sale,  see  Moktqages,  §  507. 

Special  assessments  for  public  improvemeDts, 
see  Municipal  Cobporations,  §  422. 

Taking  mortgag9  as  security  for  price  of  land 
sold  to  married  woman  as  waiver  of  vendor-^ 
lien,  see  Vendor  and  Pubcuaser,  8  2W. 

Tax  sale  to  wife  of  property  of  husband,  aeo 
Taxation,  §  674. 

Validity  of  assent  of  husband  and  wife  to  coa- 
tract  of  sale,  see  Sales,  S  35. 

Vendor's  lien  on  property  sold  to  married  wo- 
man, see  Vendor  and  Pcbchaseb,  88  251. 
2.53. 

Wife's  inchoate  interest  as  affected  by  fore- 
closure of  mortgage  executed  before  marriage, 
see  MOBTOAGES,  8  588. 

(A)  IN  GENERAL^ 

Capacity  to  sue  and  be  sued,  see  post,  8  203. 
Eligibility  of  married  woman  to  appoiatment 

as  guardian,  see  Guabdian  and  Wabd, 

8  10. 

!j  Se.  What  Uw  mvwvrma. 

Conveyances  of  married  woman's  separate  «■- 

late,  see  post.  8  180. 
Mutual  rights,  duties  and  liabilities  In  general, 

see  ante,  8  2. 

W  ISnp.  1SS7) 
Tbe  capacity  of  a  married  woman  who  exe- 
cutes a  mortgage  in  Ohio  covering  lands  situat- 
ed in  Indiana  is  fixed  by  the  laws  of  Indiana.— 
Swank  T.  Hufnagle,  111  Ind.  453,  12  N.  R  803. 
13  N.  E.  103. 

[b]  (S«».isg0) 

A  mortgage  of  land  situated  In  Indiana, 
previously  conveyed  by  a  husband  to  his  wife 
by  way  of  gift,  was  executed  by  the  husband 
and  wife,  who  were  at  that  time  residetils  of 
the  state  of  Kentucky,  to  secure  a  loan,  made  in 
part  to  pay  off  prior  incumbrances  on  the  land. 
Held,  that  the  gnestion  of  the  power  of  the  wife 
to  incumber  her  real  estate  was  to  be  determin- 
ed by  the  lair  of  tbe  place  where  the  property 
was  situated ;  and  the  validity  of  tbe  mortgage 
was  not  affected  by  the  statntes  of  Kentuck.?.— 
Cochran  v.  Benton,  126  Ind.  58.  25  N.  E.  S70. 

[c]  (App.  1M2) 

The  defense,  in  an  action  against  a  mar- 
ried woman  on  a  note  given  in  Indiana  to  make 
good  the  default  of  one  for  whom,  as  suret>'. 
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she  execated  a  bond  in  Ohio,  that  under  the 
laws  of  Indiana  she  cannot  make  a  contract  of 
snretysliip,  is  unavailing,  the  bond  being  goT- 
eraed  by  tlie  laws  of  Ohio,  under  which  sbe  can 
contract  as  if  nnmarried.— Robison  T.  Pease,  63 
N.  E.  47&,  28  Ind.  App.  eiO. 

[d]     (Sap.  IMS) 

Under  the  Illinois  statute  which  permits  a 
married  woman  to  subject  herself  to  liability  as 
surety,  a  note  executed  in  Illinois  by  a  married 
woman  as  surety,  while  domiciled  in  that  state, 
is  Talid  and  enforceable  in  Indiana,  although  it 
is  made  payable  at  a  tjank  in  the  latter  state, 
and  the  statute  thereof  prohibits  a  married 
woman  to  enter  into  a  contract  of  snretyship.— 
Garrigue  v.  Keller,  74  N.  E.  523,  164  Ind.  G70, 
Cd  li.  R.  A.  870,  108  Am.  St  Rep.  324. 

The  statute  prohibiting  a  married  woman 
to  bind  herself  as  surety  does  not  render  the 
enforcement,  in  the  courts  of  this  state,  of  an 
miners  contract  of  suretyship  entered  into  by 
a  married  woman  residing  in  that  state,  which 
Is  valid  by  the  laws  thereof,  against  public  poli- 
cy.—Id. 

For  Cases  from  OniER  States, 

See  26  Cent.  Dig.  Hus.  &  W.  §  273. 
See.  also,  21  Cyc.  p.  1311;   note,  85  Am. 
St.  Rep.  552. 

f  57.  CoustitntloBal  mnA  mtrntuUnrj  pro- 
tIsIobs. 

Subjects  and  titles  of  statutes  removing  dis- 
abilities of  married  women,  see  Statutes, 
Jill. 

The  statutes  relative  to  married  women 
bare  not  changed  the  mie  of  the  conmion  law 
that  a  wife  is  incapable  of  binding  herself  by 
an  executory  contract,  and  all  such  contracts 
made  by  her,  whether  in  writing  or  by  parol, 
are  absolutely  void.— O'Daily  t.  Morris,  31  Ind. 
Ul. 

Lb]    rSap.  1884) 

Prior  to  September  19,  1881,  a  morried  wo- 
man could  estop  herself  by  her  admissions  and 
conduct  from  asserting  title  to  her  land,  or  de- 
vest herself  of  such  title ;  and  Rev.  St.  18S1,  g 
5117,  which  then  took  effect,  providing  that  a 
married  woman  shall  be  bound  by  an  estoppel 
in  pais  like  any  other  person,  is  prospective,  and 
not  retroactive,  in  its  effect  and  operation. — 
Wilhite  V.  Hamrick,  92  Ind.  504. 

Ic]  St.  ISSl,  touching  estoppels  in  pais  affect- 
iag  married  women,  has  no  application  to  a  con- 
tract executed  before  the  statute  came  in  force. 
-(Sup.  1885)  Levering  v.  Shockey,  100  Ind. 
558;  (1889)  Cook  v.  Walling,  19  N.  E.  532,  117 
Ind.  »,  2  Lk  B.  A.  760,  10  Am.  SL  Rep.  17. 

[d]  (Sap.  im) 

The  provision  of  Rev.  St.  §  5117,  that  mar- 
ried women  shall  be  bound,  like  other  persons, 
by  estoppels  in  pals,  is  not  retroactive,  and  has 
no  application  to  a  mortgage  made  by  a  mar- 


ried woman  before  the  enactment.— Levering  v. 
Shockey,  100  Ind.  558. 

Fob  Cases  from  Otiier  States, 

See  2C  Cent.  Dig.  llus.  &  W.  H  274,  284. 
See,  also,  21  Cyc.  p.  1310. 

S  59.  Cspaolty  to  oot  as  agent  or  trustee. 

Agency  of  wife  for  husband  as  to  purciiase  of 

necessaries,  see  antp,  5  19. 
Agency  of  wife  for  husband  in  gpneral,  see  ante, 

§§  20,  231/j. 
Capacity  to  create  trust,  see  iiost,  §  71. 

[a]    (S«p.  18!M) 

A  married  woman  may  become  the  trustee 
of  her  husband.— Rose  v.  Rose,  03  Ind.  170. 

Fob  Cases  fhom  Otiieb  States, 

See  20  Cent.  Dig.  Hns.  &  W.  {  277. 
See,  also,  21  Gyc.  p.  1306. 

S  61.  OoBfesilos  of  Judgateat. 

[a]  (Sap.  1862) 
A  married  woman  cannot  bind  herself  by 
simply  signing  a  power  ot  attorney  to  confess 
judgment;  neither  does  her  acknowledgment 
thereof  before  the  clerk  of  the  county  court  val- 
idate it— Patton  V.  Stewart,  10  Ind.  233. 

Fob  Cabes  fbou  Otheb  States, 

See  26  Cent.  Did.  Hus.  &  W.  S  281. 

§  62.  Estoppel. 

Denial  of  validity  of  contract  or  conveyance 
relating  to  separate  property,  see  post,  | 
198. 

Estoppel  to  assert  invalidity  of  mortgage  or 
pledge  on  separate  property,  see  post,  §§  IGO, 
171. 

Estoppel  to  claim  property  as  separate  prop- 
erty, see  post,  g  129. 

Estoppel  to  deny  validity  of  contracts  of  sm-cty- 
ship,  see  post,  §§  87.  158. 

Retroactive  effect  of  statute,  see  ante,  §  57. 

To  claim  interest  In  property  conveyed  to  hus- 
band and  wife,  see  ante,  S  lo* 

[a]  (Snp.  1S53) 

A  married  woman  is  not  excused  from  the- 
ordinary  duty  of  disclosing  her  title  to  property 
which  is  being  disposed  of  by  another;  but, 
where  she  is  the  owner  of  the  estate,  the  fraud- 
ulent concealment  by  her  husband  of  her  inter- 
est cannot  affect  her  rights  unless  she  participat- 
ed in  the  fraud.— Catling  t.  Rodman,  6  Ind. 
289. 

[b]  (Snp.  1368) 

Where  a  husband  and  wife  have  conveyed 
land  by  deed,  she  cannot  complain  of  a  decree- 
against  tlie  grantee  (who  had  notice  of  the 
piaintifTs  equity),  her  husband,  and  herself  for 
the  land,  in  favor  of  a  person  to  whom  sbe  and' 
her  husband  had,  prior  to  the  deed,  promised 
to  convey  the  land.  Her  deed  estops  her  froAi 
claiming  title  to  the  land.— Farley  v.  Eller,  29- 
Ind.  322. 
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[C]     (9«p.  1876) 

Where  a  married  woman  knova  that  her 
husbaad  has  traded  her  personal  property  to  a 
third  person  for  other  personal  property,  which 
nhe  allows  him  to  keep  for  a  long  period  and 
-  then  to  sell  or  trade  away,  and  asserts  no  claim 
to  her  property  till  it  has  been,  with  her  knowl- 
edge, kept  for  a  Ions  period  by  such  third  i>er- 
HOD,  and  has  been  aeain  traded  by  him  to  an- 
other, she  cannot  recover  possession  thereof  on 
the  grounds  that  she  did  not  authorize  its  trans- 
fer, and  that  she  did  not  know  the  law.— Lich- 
tenberger  v.  Graham,  50  Ind.  28& 

[fl]     (Sap.  1977) 

Where  a  married  woman  joins  with  her 
husband  in  the  conveyance  of  lands  held  in  her 
own  right,  which  puriK>rts  to  convey  the  entire 
estate  therein,  she  is  estopped  from  afterwards 
setting  up  any  title  to  such  lands,  whether  it 
existed  at  the  time  oE  making  such  conveyance 
or  was  aubsequently  acquired  by  her. — King  v. 
Rea,  56  Ind.  1. 

[a]  {Sap.  1877) 

1  Rev.  St.  1870,  p.  550,  relating  to  the 
rights  of  married  women,  does  not  make  it  pos- 
sible for  such  a  one  to  devest  herself  of  title  to 
ber  lands  by  an  estoppel  in  pals.— Bebler  t. 
Weyburn.  59  Ind.  143. 

in  (Sap.  1878) 
The  rule  that  a  married  woman  cannot  de- 
vest ber  title  in  real  estate  by  an  estoppel  in  pais 
applies  with  greater  force  to  an  attempt  to  es- 
top ber  from  claimiag  title  to  lands  descended 
from  a  deceased  former  huflband  by  means  of 
matter  in  pais  existing  during  a  subsequent  cov- 
erture.—Unfried  V.  Hctterer,  03  Ind.  67. 

[si    (Sap.  1879) 

A  married  woman  will  not  be  estopped  by 
matter  in  pais  from  asserting  title  to  real  estate 
claimed  by  her. — Suman  v.  Springate,  G7  Ind. 
115. 

[b]  (Bap.  1S80) 

A  landlord  purchased  the  building  on  the 
leased  premises  from  the  husband,  who  was  in 
possession,  and,  with  his  wife's  knowledge,  held 
himself  out  as  the  owner  thereof.  Held,  that 
she  was  estopped  from  afterwards  asserting  any 
title  thereto.— Griffin  t.  Ranadell,  71  Ind.  440. 

[I]     (Sap.  1880) 

Under  Rev.  St.  1876,  p.  411,  |  18,  forbid- 
ding coavpyanccs  by  married  women,  a  convey- 
ance by  a  married  woman  cannot  estop  ber 
from  Hsserting  her  title.— Sebrell  t.  Hughes,  72 
Ind.  ISO. 

U]    (Siip>  1884) 
Under  Rev.  St.  1881,  |  B117.  married  wo- 
men have  been  barred  by  estoppel  by  conduct 
since  September  19, 1881.— Apptegate  t.  Conner, 
93  Ind.  185. 

[k]    (Sap.  1885) 

A  married  woman  may  be  bound  by  an  es- 
toppel in  pais  in  the  same  manner  and  to  the 
same  extent  as  if  she  were  not  under  coverture. 


-MaiBh  T.  ThompBon,  102  Ind.  272,  1  N.  E. 

630. 

[]]    (Sap.  18S5) 
A  married  woman  cannot  be  estopped  by  a 
mere  contract  which  she  had  no  power  to  make. 
— Cupp  V.  Campbell,  103  Ind.  213.  2  N.  E.  565. 

[mj     (Sap.  18S6) 

Where  a  married  woman  is  not  personally 
bound  for  a  debt,  nor  by  the  covenants  of  a 
mortgage  given  by  her  husband  and  herself  on 
the  former's  land  to  secure  payment,  she  is  not 
e>>topped  by  contract  from  asserting  title  to  land 
conveyed  to  her  in  exchange  for  the  morts^red 
property.— Reeves  v.  Howes,  104  Ind.  435,  6  N. 
E.  004. 

[n]    (Sap.  1886) 

A  married  woman,  on  Joining  with  her  hus- 
band in  the  conveyance  of  his  property,  is  not 
estopped  by  the  covenants  therein  contained 
from  asserting  an  after-acquired  title,  unless  it 
is  expressly  stated  that  she  is  to  be  bound  by 
such  covenants. — Snoddy  t.  Leavitt,  105  Ind. 
357,  5  N.  E.  13. 

[on]  (Sap. 

A  married  woman,  who  by  will  was  given 
en  inchoate  interest  in  certain  real  estate  de- 
pendent upon  ber  survivorship  of  her  husband, 
before  bis  death  joined  him  in  a  warranty 
deed  thereto  "for  the  purpose  only"  of  convey- 
ing bis  interest  therein.  Hcftf,  that  the  deed 
being  absolute  on  its  face,  no  mistake  being 
shown,  and  no  reformation  bdng  asked,  she  was 
estopped  from  claiming  snch  interest  as  against 
the  grantee.— Li  ttell  t.  Hoagtand,  106  Ind.  321), 
6  N.  E.  645. 

[o]     (Sup.  1S8S) 

Where  the  question  is  one  of  capacity  to 
contract,  there  can  be  no  estoppel,  but  there 
may  be  an  estoppel  against  a  married  woman 
where  the  question  is  as  to  the  character  of  the 
contract  into  which  she  haa  jutered ;  and  where 
she  represents,  by  sworn  statement,  that  a  cOd- 
tract  is  for  her  own  benefit,  and  induces  anoth- 
er to  act  in  good  faith  on  such  statement,  sbe 
is  estopped  from  asserting  that  the  contract  is 
one  of  suretyship,  which,  by  the  married  wo- 
man's act  of  1881,  is  excepted  from  the  general 
power  conferred  upon  married  women  to  con- 
tract.—Ward  T.  Berkshire  Life  Ins.  Go,  lOS 
Ind.  301,  9  N.  E.  361. 

Und«r  the  statute  declaring  that  a  mar- 
ried woman  may  be  bound  by  an  estoppel  like 
any  other  person,  she  is  bound  by  representa- 
tion as  to  the  character  of  the  «mtract  iato 
which  sbe  seeks  to  enter  and  from  which  she 
asserts  she  will  receive  a  benefit. — Id. 

Ip}    (Sap.  1887) 

A  married  wonun,  who  represents  that  she 
is  executing  a  mortgage  to  secure  money  for  ber 
own  use,  is  estopped,  as  against  one  who  in 
good  faith  relies  on  such  representaticms,  to 
claim  that  she  executed  the  mortgage  as  snret; 
for  her  busband. — Rogers  v.  Union  Cent.  JJfe 


TUa  ZUceat  la  eompUed      tbe  Key-Nnaaber  System.  Fov  expUaaOvm  aea  pace  Ui 

Digitized  by  VjOOgjC 


{93       R  liXL  Dls—Paco  6aq       HUSBAND  AND  WIFE.  IT  CA). 


Ids.  Co..  Ill  Ind.  343.  12  N.  E.  495.  60  Am. 

Rep.  701. 

[q]    {Sup.  1887) 

A  married  woman,  who  accepts  and  exe- 
f ntes  a  parol  trust,  cannot  avoid  her  conveyaaces 
on  the  frround  that  they  were  executed  to  se- 
cure her  husband'B  debts.— Stringer  v.  Montgom- 
ery. Ill  Ind.  489,  12  N.  E.  474. 

[r]    (Sap.  1887) 

Until  Rev.  St.  1681.  |  S115,  a  married  wo- 
man was  not  bound  by  an  estoppel  in  pais,  es- 
pecially wben  snch  an  estoppel  was  invoked  to 
affect  her  right  of  title  to  real  estate.— City  of 
Indianapolis  t.  Patterson,  14  N.  E.  551.  112 
Ind.  344. 

[b]    (Sap.  1SS9) 

A  married  woman  is  as  much  bound  by  the 
decision  of  a  conrt  of  competent  jurisdiction  as 
fl  feme  sole.— Ratliff  v.  Stretch,  117  Ind.  526,  20 
N.  E.  438. 

[M]  (Sup.  mot 

When  a  wife  joins  her  husband  in  the  ex- 
ecution of  B  warranty  deed  of  his  land,  she  is 
not  boond  by  the  covenants  in  the  deed,  and  a 
title  subsequently  acquired  by  her  does  not  innre 
to  the  benefit  of  her  husband's  grantee.— De  Ha- 
ven V.  Mnsselman.  24  N.  E.  ITl.  123  Ind.  62. 

[t]   (S«p.  UU) 

In  1878  a  married  woman  could  not  lose 
title  by  estoppel  in  the  lands  of  her  husband.— 
Powers  V.  Ncsbit,  127  Ind.  497,  27  N.  E.  501. 

[tt]  (Snp.  1892) 

Defendants  were  husband  and  wife.  At 
the  time  of  executing  a  mortgaKe  the  wife  made 
affidavit  that  she  bad  purchased  certain  prop- 
erly of  plaintiff  for  her  own  benefit,  and  that 
the  mortgage  on  other  property  was  given  for 
her  own  use  to  secure  the  purchase  price,  and 
Dot  to  secure  any  debt  of  her  husband.  Plain- 
tiff, relying  on  her  statements  in  the  affidavit, 
sold  her  the  property,  and  took  the  mortgage  to 
secure  the  note  given  therefor.  Held,  in  an  ac- 
tion to  foreclose  the  mortgage,  that  she  was  es- 
topped from  claiming  that  she  signed  the  note 
snd  mortgage  as  surety  for  her  husband.— Tay- 
lor V.  Heam.  131  Ind.  537,  31  N.  E.  201. 

[v]    (Sap.  1SS3} 

^liere  a  married  woman  conveys  land 
to  her  husband  to  enable  him  to  mortgage  It, 
and  to  avoid  the  statute  which  prohibits  the 
wife  from  becoming  surety  for  the  husband,  of 
which  facts  the  mortgagee  has  notice,  a  re- 
cital In  the  wife's  deed  that  it  is  made  for  the 
porpose  of  placing  title  in  the  husband,  "who 
is.  and  ever  has  been,  the  true  owner  thereof," 
does  not  estop  her  from  showing  that  she  was 
the  real  owner  when  the  property  was  con- 
reyed  to  the  husband,  and  when  the  mortgage 
was  executed.— Sohn  &  Co.  v.  Gantner,  134  Ind. 
31,  33  N.  E.  787. 

Xeitber  does  such  deed  operate  as  an  es- 
toppel against  the  wife,  if  she  cannot  read  the 


English  language,  and  the  recital  was  inserted 
in  the  deed  without  her  knowledge  and  consent. 
-Id. 

[UU]    (Sup.  1893) 

Plaintiff  and  her  husband,  who  owed  de- 
fendant money  on  notes,  represented,  when  such 
notes  fell  due,  tliat  the  husband  was  ready  to 
pay  them;  that  plaintiff  wanted  to  borrow  the 
money  due  defendant  to  use  on  her  separate 
estate,  on  which  she  would  give  a  mortgage 
to  secure  the  loan.  Defendant  thereupon  took 
her  note  and  mortgage,  and,  by  mutual  agree- 
ment, defendant  surrendered  the  notes  to  the 
husband,  directing  him  to  pay  the  money  to 
plaintiff,  who,  together  with  her  husband, 
agreed  to  the  arrangement.  Hdd,  that  plaintiff 
was  t>ound  by  such  representations,  and  estopped 
from  denying  the  truthfulness  thereof  in  order 
to  avoid  the  mortgage;  Rev.  St.  1881,  f  5117, 
providing  that  a  married  woman  shall  be  bound 
by  estoppel  In  pais  like  any  other  person. — 
Wertz  V.  Jones.  134  Ind.  475,  34  N.  E.  1. 

[T]  (S«p.  im) 
A  married  woman,  who  joins  with  her 
husband  in  a  mortgage  on  land,  the  record  title 
to  which  is  in  him,  and  who  knows  that  the 
mortgagee  Is  parting  with  his  money  In  reli- 
ance oa  the  husband's  ownership,  without  mak- 
ing any  objection.  Is  esto[q>ed  from  afterwards 
asserting,  as  against  the  mortgagee,  that  she  Is 
the  equitable  owner  of  the  land,  and  that  the 
title  was  taken  In  her  husband's  name,  without 
her  knowledge  and  consent.— Duckwall  t.  Kls- 
ner,  136  Ind.  09,  35  N.  E.  697. 

£vv)    (App.  1893) 

Where  a  married  woman  borrows  money 
of  the  school  fund  to  pay  her  husband's  debts, 
and  gives  a  mortgage  on  her  separate  property, 
and  makes  oath  that  she  is  the  legal  owner  of 
the  property  mortgaged,  and  that  there  is  "no 
incumbrance  or  better  claim,  either  in  law  or 
equity,  that  she  knows  of  or  believes,  on  or  to 
said  land,"  and  complies  with  all  the  statutory 
requirements,  she  is  estopped  from  denying  the 
validity  of  the  mortgage,  though  the  county 
auditor,  by  whom,  under  the  law,  the  loan  is 
made,  kuows  at  the  time  that  it  is  for  the  hus- 
baud's  beuefit,  and  that  part  of  the  money  is 
to  be  applied  on  a  note  of  the  tatter  on  which 
such  auditor  is  surety. — Da%'ee  v.  State  ex  rel. 
Board  of  Com'rs  of  Morgan  County,  7  Ind.  App. 
71,  34  X.  E.  308. 

[vvv]    (Sap.  1S96) 

The  owner  of  land,  and  his  wife,  con- 
veyed it  to  his  son,  in  consideration  that  the 
son  would  support  them  during  life.  The  con- 
veyance was  afterwards  declared  void  as  to  the 
fatbpr's  creditors,  and  the  land  was  sold  under 
the  decree  to  pay  his  debts.  Before  a  deed  was 
made  the  father  died  intestate.  After  it  was 
made  the  grantees  and  the  wife  partitioned  the 
land  by  agreement  and  conveyances,  whereby 
one-third  of  It  was  conveyed  to  her,  ffrfd,  that 
she  was  not  estopped  from  claiming  title  and 
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possession  of  sucb  third,  as  against  the  son,  who 
had  performed  and  was  ready  to  perform  the 
conditions  of  such  rontract  and  the  deed  to  him. 
-Miller  V.  Miller,  140  Ind.  174,  39  N.  E.  547. 

fw]    (Slip,  isor.) 

A  marrieil  -n  oinnn  lioldin;;.  an  equitable  title 
to  renl  estate,  Ihe  lepal  title  to  which  is  in 
ber  husband,  who  knowingly  allows  the  latter 
to  contract  for  iuiprovcnients  with  a  third  parly, 
wlio  in  good  faith  relies  upon  the  husband's 
nwuersbip  as  shown  of  record,  is  estopped  to 
si't  up  Iter  cqnitoble  iiHerest  us  ngninst  the  cred- 
ilon— Le  Coil  v.  Amistrons-Landoo-IIunt  Co., 
140  Ind.  2r>ti,  39  X.  E.  922. 

[wvl    (Sup.  m-i) 

Where  land  is  purchased  by  a  wife  with 
her  own  money,  the  deed  beini;  taken  In  the 
husband's  name,  and  so  rcmnioing  in  the  rec- 
ords for  nearly  1-**  years,  the  wife  meanwhile 
joinin;;  her  husband  iu  mort;:a?e3  on  the  land 
as  his  property,  she  will  be  estopped  from  as- 
serting her  title  as  against  innocent  persons, 
who  have  become  cn>ditors  of  the  husband  on 
the  faith  of  his  ownership. — Pierce  v.  Hower, 
42  N.  K.  223,  142  Ind.  (i2a 

[www]  (Snii.  im) 

Where  a  wife  purchases  a  retail  drus  storo 
with  lior  separate  proiierty,  aud  iiermiis  her 
husbnnd  to  carry  on  the  business  in  bis  own 
name,  she  is  not  estopped,  there  being  no  alle- 
gation of  her  insolvency,  as  against  a  person 
selling  irood^  to  the  husband  on  the  faith  of  his 
ownership  of  the  store,  to  deny  the  authority 
of  the  husband  to  suliseqiiently  mortgage  the 
goods  to  secure  the  ])rice,  though,  after  the 
floods  were  bought,  she  may  have  stated  to  the 
sellers  that  they  belonged  to  her  husband.  Mc- 
Girr  v.  Sell  (1.S77)  CO  Ind.  249,  approved.— Kie- 
fer  T.  Klinsick.  42  X.  E.  447.  144  Ind.  40. 

[x]    (Aiip.  ISOro 

Where  a  married  woman  executed  an  in- 
strnnieiit  with  her  husband,  and  all  the  par- 
ties were  fully  conversant  with  all  the  facts  re- 
lating to  her  rij;hiR,  there  was  no  ground  for 
estoppel.— fiofr  V.  Ilankins,  39  X.  E.  2!J4,  11 
Ind.  App.  450. 

[xx]     (App.  1^96) 

A  married  woman  is  not  estopped  to 
claim  property  mortgaged  by  her  husband,  as 
her  own,  because  she  failed  to  inform  the  mort- 
gagee of  her  ownership,  where  sbe  was  not 
guilty  of  collusion  or  fraud,  and  did  nothing  to 
induce  the  taking  of  the  mortgage,  no  duty 
resting  uimn  her  to  act  athrmatively  in  the 
premises.— Hoberts  v.  Trammel,  15  Ind.  App. 
445,  4U  N.  E.  liVJ.  44  X.  E.  321. 

[zxx]  (Svp.  IbSSi 

Where  a  wife,  acting  with  her  husband  in 
mdeavoring  to  procure  a  loan  secured  by  their 
joint  mortgage  on  land  owned  by  them  as  ten- 
ants by  the  entirety,  conveyed  the  land  through 
a  third  party,  without  consideration,  to  the  hus- 
band, and  HMiiained  silent  when  the  husband 
represented  himself  as  the  sole  owner  of  the 


land,  she  was  estt^ped  from  contesting  the  va- 
lidity of  the  mortgage  by  Bums'  Ser.  St.  1894. 
i  0902,  providing  tiiat  a  married  woman  is 
bound  by  estoppel  in  pais  like  any  other  peimn. 
— Government  Building  &  Loan  Inst  Xo.  2  v. 
Denny.  55  X.  E.  757,  154  Ind.  261. 

[xxxx]    (App.  1901) 

Where  a  married  woman  signed  a  written 
statement  that  money  loaned  to  her  was  for 
her  sole  and  separate  use,  and  the  loan  was 
made  upon  the  representations,  she  was  estop- 
ped to  contest  the  validity  of  a  mortgage  ex- 
ecuted to  secure  the  loan,  though  the  money 
was  in  fact  borrowed  for  the  use  of  her  hus- 
band.-Till  v.  Collier,  61  N.  E.  203,  27  Ind. 
App.  333. 

[y]    (App.  1903) 

Where,  In  order  to  secnre  a  loan  and  the 
acceptance  of  a  mortgage  on  the  joint  prop- 
erty of  a  husband  and  wife  as  security  there- 
for, they  both  state  that  the  money  is  for  their 
joint  use  and  improvement  of  such  property, 
the  wife  is  estopped  from  claiming  that  the  loan 
was  Cor  her  husband,  and  she  only  a  surety. 
-I,avene  v.  Jamecke,  02  X.  E.  510,  2S  Ind. 
App.  221. 

[yy]   (App.  mr.) 

A  married  woman  being  bound  by  an  es- 
toppel in  pais,  her  representations  to  a  bank 
that  she  was  a  partner  with  her  husband,  and 
was  borrowing  money  with  him  to  be  used  in 
the  partnership  business,  was  as  binding  on  her 
as  if  she  were  a  feme  sole. — Anderson  v.  Citi- 
zens' Nat.  Bank  of  Crawfordsville,  70  X.  E.  Sll. 
33  Ind.  App.  190. 

[z]     (App.  IOCS) 

Under  Bums'  Ann.  St.  1001.  S  0962,  t 
married  woman  is  bound  by  an  estoppel  in  pais 
like  any  other  person. — Indianapolis  Brewing 
C  o.  v.  Behnke,  41  Ind.  App.  288,  81  X.  E.  119. 

[zz]    (App.  1910) 

If  one  accepting  a  married  woman's  ob- 
ligation knew  and  understood  all  of  the  facts 
and  participated  in  the  evasion  of  the  statute  by 
so  doing,  there  can  lie  no  estoppel  binding  ber 
in  such  case.— Weil  v.  Waterhouse,  91  N.  E. 
740. 

Fob  Casks  from  Otiieb  States. 

See  20  Cent,  Dig.  Hub.  &  W.  »  282-2S4, 

303. 

See.  also.  21  Cyc.  pp.  1343-1350:  not*. 
22  L.  R.  A.  779;  notes,  28  Am.  Rep. 
374,  49  Am.  Rep.  87;   note,  57  Am.  St 

Kep.  109. 

§  65.  Effect  of  iaeapaeitr  or  ftbiemoe  •< 
hnilMuid  or  ■opwatlon. 

[a]  (SUP.1S66) 

A  promise  made  to  a  married  woman,  liv- 
ing separate  from  ber  husband,  to  pay  a  sum 
of  money  in  consideration  of  ber  agreement  not 
to  prosecute  the  promisor  for  bastardy,  is  good, 
though  made  without  the  concurrence  of  ber 
husband.— A bsh ire  v.  Mather,  27  Ind.  381. 
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[b]  (Sap.  1880) 

A  married  woman  whose  husband  is  in- 
sane, bnt  whose  insanity  has  not  been  judiciallr 
declared,  may,  under  1  Rev.  St  1876,  p.  666, 
make  a  valid  contract  concerning  her  separate 
real  property.— Shin  t.  Bosart,  72  Ind.  106. 

[c]  (Sap.  1S91) 

A  wife,  wliose  husband  has  deserted  her, 
and  fails  to  provide  for  her  aud  her  children's 
support,  has  the  right  to  cause  the  land  left  in 
lier  possession  to  be  cultivated,  and  to  use  so 
much  of  the  crop  as  may  be  necessary  for  such 
support,  and  her  rights  are  superior  to  those 
of  a  chattel  mortgagee  of  her  husband  with  no- 
tice of  the  circumstances.— Loy  v.  Loy,  128  Ind. 
150l  27  N.  B.  351. 

It  is  not  necessary  to  the  wife's  rights  that 
the  father  shall  have  relinqnished  his  claim  to 
the  lerrices  of  the  minor  diildren,  who  cultivat- 
i-d  the  crop,  otherwise  than  by  his  abandonment 
of  and  failure  to  support  them  and  his  wife. — Id. 

[d]  (Sap.  1891) 

Under  Act  March  IJ,  1801  (1  Rev.  St. 
1876,  p.  555),  providing  that  married  women, 
whose  husbands  are  insane,  may  during  such 
insanity  "make  and  execute  all  Euch  contracts, 
and  be  contracted  with,  in  relation  to  their  sep- 
arate property,  as  they  could  if  unmarried,"  a 
conreyance  of  lands  owned  by  a  married  woman 
in  her  own  right,  executed  by  her  during  the  in- 
sanity of  her  husband,  is  valid,  although  the 
husband  did  not  join  in  the  deed.— Teeter  v. 
Xewcom,  130  Ind.  2S,  29  N.  E.  301. 

For  Cases  fbou  Otiieb  States, 

See  26  Cent.  Dia.  Hus.  &  W.  K  287.  28S. 
See,  also.  21  Gyc.  p.  1307;  note,  64  Am. 
St  Rep.  8G1. 

167.  Effe«t  of  terminatlom  of  fWTertnre. 

Effect  on  conveyances  and  contracts  relating 
to  separate  property,  see  post,  {  200. 

Ratification  of  contract  after  termlnaticm  ot 
corertnre,  see  post,  §  89. 

W  (Snp.  1875) 
The  statutory  disability  of  a  married  wo- 
man to  alienate  real  estate  held  by  her  in  virtue 
of  a  previous  marriage  is  removed  by  her  di- 
vorce or  the  death  of  her  husband.— Piper  v. 
May,  51  Ind.  283. 

Foi  Cases  from  Otiieb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  S  289. 
See.  also,  21  Gyc.  p.  1309. 

(B)  PROPERTY  AND  CONVEYANCES. 

Between  husband  and  wife,  see  ante,  S§  46- 
48,  52. 

Consent  of  husband  in  conveyance  of  wife's 

ttparate  estate,  see  post,  §  184. 
Conveyances  of  estate  by  entirety,  see  ante,  | 

14. 

CoBveyances  to  or  by  husband  and  wife,  see 
ante,  H  14,  15. 


Dedication,  see  Dedication,  $  13. 

Effect  of  incapacity  of  husband  on  right  of 

wife  to  convey,  see  ante,  {  65. 
Effect  of  termination  of  coverture,  see  ante,  | 

67. 

Estoppel  by  conveyance,  see  ante,  |  62. 
Estoppel  to  claim  benefit  of  statute  of  frauds, 

«ee  Fbauds,  Statute  op,  {  144. 
Liability  on  covenants  in  deeds,  see  post,  S  81. 
MIortgage   of  inclioate   interest  in  husband's 

land,  see  Mortgages,  f  12. 
Mortgage  or  pledge  of  separate  property,  see 

post,  §§  1G8-172. 
Mortgage  to  secure  loan  of  school  funds,  see 

Schools  and  Scuool  Dibtbicts,  |  18. 
Purchase  end  sales  of  personalty,  see  post,  | 

86. 

Ratification  by  wife  of  deed  sought  to  be  can- 
celed which  her  husband  compelled  her  to 
execute,  see  Canceixatioh  of  Instbuments, 
8  17. 

Reformation  of  deed  of,  see  Refobuation  OF 

Instruments,  g§  21,  28. 
Retroactive  effect  of  statute,  see  ante,  §  57. 
Separate  property,  see  post,  §§  110-202. 
Testamentary  capacity,  see  Wills,  H  27-30. 
What  law  governs,  see  ante,  |  66. 

§  68.  Capaeit  J  to  take  and  ludd  property. 

[a]  (Sap.  18T7) 

A  vendor's  lien  is  not  prevented  from  aris- 
ing by  the  mere  fact  that  the  purchaser  is  a 
married  woman.— Ilaskell  y.  Scott,  50  Ind.  504. 

[b]  (Snp.  1891) 

Where  a  married  woman  buys  real  proper- 
ty, gives  a  note,  and,  jointly  with  her  husband, 
executes  a-  mortgage  for  the  purchase  money, 
and  the  conveyance  is  made  to  her  as  sole  gran- 
tee, she  receives  a  consideration  for  her  con- 
trnot,  and  is  liable  as  principal,  though  the 
property  was  not  purchased  for  herself  alone, 
but  for  herself  and  husband.— Kedy  v.  Kramer, 
120  Ind.  478,  28  N.  B.  1121. 

I''0R  Cases  from  Other  States, 

See  26  Cent.  Dig.  IIus.  &  W.  §5  20O-203, 

See.  also,  21  C.vc.  pp.  1327,  1328;  note, 
57  Am.  Dec.  194. 

9  69t  CapadtT  to  conTer. 

Effect  of  incapacity  of  husband,  see  ante,  |  65. 
Effect  of  termination  of  coverture,  see  ante, 
8  67. 

Retroactive  effect  of  statute,  see  ante,  §  57. 
WHiat  law  governs,  see  ante,  %  56. 

[a]    (Sui».  iSiiS) 

Though  a  wife's  property  is  secure  from 
her  hushaud's  creditors,  she  is  incompetent  to 
convey  personal  property.— Reese  t.  Cochran, 

10  lud.  195. 

At  common  law,  the  deed  of  a  married  wo- 
man is  absolutely  void.— Id. 

At  common  law  coverture  disabled  the 
wife  to  convey  her  property,  real  or  personal. 
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without  the  eooBent  of  her  husband,  tmleu  by 
virtue  of  some  trust  or  power  of  appoiatmeat. 
-Id. 

By  our  statutes  a  married  woman  cannot 
convey  her  separate  property,  eitber  real  or 
personal,  without  the  conaeat  of  her  husband. 
—Id. 

[b]   (8np.  im) 

An  agreement  by  a  wife  to  join  with  her 
husband  in  a  conveyance  of  land  is  void.— Lonf 
V.  Brown,  66  Ind.  160. 

Fob  Cases  fboh  Otheb  States. 

See  26  Cent.  Dio.  Hub.  &  W.  ||  285-290, 
345. 

See,  also,  21  Cyc.  pp.  Vi2S,  1329;  notes. 
43  Am.  Dec.  426,  99  Am.  Dec.  599. 

§  70.  Beqnlsitoa  and  Talldlty  of  oonvej- 
Buoes. 

Acknowledgment  of  married  woman,  see  Ac- 
knowledgment, H  25,  37. 
Estoppel  to  deny  validity,  see  ante,  |  G2. 

[a]  (Snp.  IMS) 

A  feme  covert  cannot  alien  her  real  es- 
tate nnless  her  husband  join  with  her  in  the 
de<>d.— Scott  T.  Parcel),  7  Blackf.  6G,  30  Am. 
Dec.  453. 

[b]  <Sii».  18S1) 

A  decree  in  foreclosure  proceedingfi  against 
a  husband,  to  which  the  wife  Is  not  made  a  par- 
ty, does  not  defeat  her  right  to  redeem  from 
the  foreclosure  sale;  and  she  may  convey  this 
right  to  another  .by  a  deed  in  which  her  hus- 
band joins.— McOlothlln  v.  Pollard,  81  Ind.  22S. 

Fob  Cases  fbou  Otoeb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  SS  301, 
302,  304. 

See,  also,  01  Cyc.  p.  1330;  notes,  10  Am. 
Dec.  51S,  99  Am.  Dec.  OOZ. 

Capadty  of  married  woman  to  act  as  trustee 
see  ante.  S  50. 

[a]  (Snp.  18TS) 
An  agreement  by  a  wife  to  hold  certain 
lands  entered  upon  and  purchased  by  her  hus- 
band in  hor  name,  in  trust  for  him,  is  invalid. 
Under  Uev.  St.  1S38,  p.  312,  §  5,  a  wife  has 
no  power  to  declare  an  express  trust. — Lochen- 
our  V.  Locfaenonr,  61  Ind.  505. 

n>]    (Sap.  18S3) 

A  wife,  by  her  separate  deed,  may  convey 
land  in  execution  of  a  trust  for  her  husband. — 
Moore  v.  Cottingham,  00  Ind.  239. 

Fob  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  IIus.  ft  W.  S  303. 

ITS.  BatlfloatiaB. 

[ft]  (8«p.l892) 

Where  land  was  conveyed  to  a  married  wo- 
man, and  the  price  secured  by  mortgage  and 

notes  signed  by  her  husband  ami  herself,  and 


she  kner  nothing  of  the  conveyance  to  her  it 
the  time,  bat  was  fally  apprised  of  all  the  futi 
in  the  transaetloa  by  her  hosband  within  four 
weeks  thereafter,  and  she  retained  tlUe  for  yean, 
and  made  no  offer  to  rescind  or  reconvey.  it  wu 
a  complete  ratification  of  the  transsction  on 
her  part,  and  rendered  her  liable  on  the  note.— 
Pattison  v.  Bahcock,  130  Ind.  474,  30  N.  E.  217. 

Fob  Gases  vbom  Otheb  States. 

See  26  Cent.  Dra.  IIus.  ft  W.  H  807,  30K. 
See,  also,  21  Cyc  p.  13S2. 

S  74.  AToldamee. 

[a]  (Svp.  um 

A  conveyance  executed  by  a  feme  conrt 
cannot  be  avoided  by  her,  after  her  hnsband'i 
death,  on  the  ground  that  she  had  executed  it 
under  a  misapprehension  of  her  legal  righta— 
McXeely  v.  Rucker,  6  Blackf.  381. 

[b]  (Snp.  1SS7) 

Where  a  right  of  eawment  is  granted  by  a 
married  woman,  and  the  dominant  estate  is  aft- 
erwards sold  by  her,  the  grantee  cannot  defeat 
the  easement  upon  the  ground  that  the  con- 
tract was  executed  by  a  married  woman;  cov- 
erture being  solely  a  personal  defense  of  the 
married  woman. — Robinson  t.  Thrailkill,  110 
Ind.  117,  10  X.  E.  047. 

[cl  (8«p.  1887) 
Coverture  is  a  personal  defense,  and  midfr 
Rev.  St  1881,  S  5110,  where  a  husband  and 
wife  mortgage  real  estate,  and  afterwaids 
it.  the  grantee  cannot  avail  himself  of  such  de- 
fense against  the  mortgagee. — Crooks  v.  Kea- 
nett,  111  Ind.  347,  12  N.  E.  715. 

Fob  Cases  rfiou  Otheb  States, 

See  26  Cent.  Dig.  IIus.  ft  W.  »  300-312. 
See,  also,  21  Cyc.  pp.  1332,  1333. 

f  75.  Jurisdltttlom  of  eowts. 

Fob  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  H  313,  314. 

§  76.    In  equity. 

[ft]    rSap.  13S1) 

Where  an  act  for  the  relief  of  a  decedent's 
estate  authorized  the  probate  court,  on  the  peti- 
tion of  a  minor  heir  by  his  guardian,  with  tbe 
consent  of  certain  other  heirs,  to  order  the  sale 
of  the  real  estate  of  the  decedent,  the  procwd- 
lag  could  not  be  questioned  on  the  ground  that 
one  of  such  heirs,  being  a  married  woman,  could 
not  consent,  by  reason  of  her  coverture,  to  the 
order  of  the  court  for  tbe  sale  of  the  real  es- 
tate.—Davidson  V.  Koehler.  76  Ind.  308. 

For  Cases  from  Otueb  States. 

See  26  Cent.  Dig.  Hus.  &  W.  I  314. 
See,  also,  note,  51  Am.  Rep.  458. 

(C)  COXTRAOTS. 

Between  husband  and  wife,  see  ante.  H  36, 

37.  .TJ>-46,  49^.  49%.  51,  52. 
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By  husband  and  wife  with  third  -persons  in 
general,  see  ante,  {  IT. 

Capacity  of  married  woman  to  contract  for  or 
consent  to  improvements  on  separate  estate 
as  affecting  right  to  mechanic's  tien,  see  Me- 
chanics' LlERS,  8 

Consent  of  husbnd  in  sale  of  wife's  personalty 
constituting  separate  estate,  see  post,  9  184. 

Effect  of  incapacity  of  hu^>and  on  right  of 
wife  to  contract,  see  ante,  $  65. 

Effect  of  separation  from  husband  on  capacity 
to  contract,  see  ante,  §  65. 

Estoppel  by  contract,  see  ante,  {  62. 

Liability  of  sureties,  see  PBinciFAi.  and  Subb- 

TT,  §  8. 

Marriage  settlements,  see  ante,  H  %  29-31, 

33-35. 

Mutuality  of  contract  of  wife  as  affecting  right 
to  specific  performance,  see  Specific  Peb- 

FOBUANCE,   I  32. 

Relating  to  separate  property,  see  post,  §S  15^- 

m,  156-160.  1S2-172,  18O-202. 
Release  of  claim  assigned  by  hnsband  to  wife, 

see  AssiONUENTS,  $  92, 
Retroactive  effect  of  statute,  see  ante,  i  57. 
Specific  performance,  see  Specifio  Pebforh- 

ANCE,  S  35. 

Sufficiency  of  bond  of  married  woman  in  coun- 
ty seat  Temoval  proceedit^,  see  Counties, 
i  32. 

What  law  governs,  see  ante,  |  56. 

I T9.  Capaelt7  to  voatraet. 

Retroactive  effect  of  statute,  see  ante,  {  57. 

W  (9VV.U80) 
An  assignment  of  a  policy  of  insurance  on 
the  life  of  a  husband,  made  by  tbe  husband  and 
wife  during  covertpre,  Is  voM  as  to  the  wife.— 
Godfrey  t.  WIIbod,  70  Ind.  50. 

[b]    (Sup.  ISSl) 

The  rule  of  the  common  law,  except  In  so 
far  as  the  same  has  been  modified  by  statute 
nniformly  recognized  as  prevailing  in  tins  state, 
is  that  a  feme  covert  is  incapable  of  binding 
herself  by  an  executory  contract,  and  that  all 
such  contracts  made  by  married  women,  wheth- 
er in  writing  or  by  parol,  are  absolutely  void  at 
law.— Eberwine  v.  State  ex  rel.  Koater,  79  Ind. 
266. 

[e]  r9ap.U82) 

A  married  woman  may  leaae  her  land  for 
three  years  by  parol.  Such  a  lease  is  not  an 
incumbrance  or  conveyance  which  she  is  pro- 
hibited from  making.— Pearcy  t.  Henley,  82  Ind. 
129. 

[d]    (Snp.  1SS3) 

Prior  to  the  passage  of  the  married  wo- 
man's act,  a  married  woman  contracting  jointly 
with  her  husband  was  not  liable  on  a  contract. 
-Scarlett  v.  Snodgrass,  92  Ind.  262. 

[t]     (Sop.  ISffi) 

Those  who  deal  witb  a  married  woman  are 
boand  to  inquire  as  to  whether  a  contract,  or 
tbe  consideration  thereof,  is  for  her  benefit,  or 


the  benefit  of  her  estate,  and,  therefore,  one 
which,  under  the  statute,  she  may  lawfully 
make.— Cupp  v.  Campbell,  103  Ind.  213,  2  N.  E. 
565. 

m    (Sap.  US6) 
A  party  who  contracts  with  a  married  wo- 
man la  ^nnd  to  take  notice  of  the  capacity  in 
which  she  contracts.— Keller  t.  Orr,  106  Ind. 

406,  7  N.  E.  195. 

[g]  (Sop.  1894) 

A  married  woman  can  make  through  an 
agent  onlr  such  contracts  as  she  can  make  her- 
self.—Bowles  T.  Trapp.  139  Ind.  55.  38  N.  B. 
406. 

[h]  <8«p.l89K) 

Since  a  married  woman  who  receives  no 
benefit  from  a  cmitract  cannot  bind  herself  as  a 
principal  except  by  estoppel,  she  cannot  bind 
herself  as  a  joint  principal.— Cole  v.  Temple,  41 
N.  E.  942, 142  Ind.  498. 

[1]  (App.  1903) 
The  contract  of  a  married  woman,  being 
void  as  against  her  and  incapable  of  ratification 
by  her,  is  also  void  as  against  tbe  other  party 
to  it.— Shirk  T.  Stafford.  67  N.  E.  542,  SI  Ind. 
App.  247. 

0]    (App.  1S06) 

Bums'  Ann.  St.  1901,  |  6960,  abolishes  all 
legal  disabilities  of  married  women  to  contract, 
except  as  provided  in  sections  6061,  69G2,  and 
G963,  which  restrain  her  right  to  convey  or 
mortgage  her  real  estate  and  prohibit  her  from 
becoming  a  surety.  Held,  that  under  such  sec- 
tions a  married  woman  may  contract  as  a  feme 
sole,  except  as  expressly  forbidden.— Anderson 
V.  Citizens'  Nat  Bank  of  Crawfordaville,  76  N. 
E.  811,  38  Ind.  App.  190. 

m    (App.  1908) 

Under  tbe  express  provisions  of  Acts  1881, 
p.  527,  c.  60  (Bums'  Ann.  St.  1001,  S  6060).  a 
married  woman  may  contract  aa  a  feme  sole, 
except  aa  otherwise  provided  by  statute. — Town- 
send  V.  Pluntzinger,  S3  N.  E.  619,  41  Ind.  App. 
223. 

[11  (App.  1908) 
Boras'  Ann.  St.  1908,  S  T851,  abolishes  all 
the  legal  disabilities  of  married  women  to  con- 
tract except  as  otherwise  provided.  Section 
7853  prohibits  a  married  woman  from  contract- 
ing to  convey  or  mortgage,  or  from  conveying  or 
mortgaging,  her  realty,  unless  her  husband  join 
in  the  contract,  conveyance,  or  mortgage.  Sec- 
tion 7855  prohibits  contracts  of  suretyship  by 
married  women.  Held,  that  a  wife  has  a  broad 
general  power  to  niake  all  executory  contracts 
the  same  as  it  feme  sole,  except  as  prohibited, 
and  may  hence  contract  with  a  mortgagee  of  a 
first  mortgage,  given  by  her  and  her  husband, 
that,  in  consideration  of  his  becoming  her  hus- 
band's surety,  she  would  join  in  a  second  mort- 
gage with  her  husband  and  waive  an  agreement 
between  her  and  tbe  mortgagee  that  if  the  first 
mortgage  were  foreclosed  he  should  pay  her  a 
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(■(•rtain  num.— Dnickamiller  v.  Coy,  42  Ind.  App. 
r.O0,  85  N.  E.  1028. 

L'uder  the  married  woman's  act,  a  married 
worimu  may  purchase  property  for  the  use  of 
iiiiy  one,  employ  an  attorney  to  defend  her  hua- 
li;uiil  or  any  other  person,  or  employ  a  physi- 
i-hxQ,  or  purchase  drugs  or  other  property  for  a 
third  i>er80n.— Id. 

Fob  Cases  fbou  Other  States, 

See  20  Cent.  Dig.  Hub.  &  W.  Ii  S17,  y23, 

;j29. 

See,  also.  21  Cyc.  pp.  lSlO-1313;  note, 
4  L.  R.  A.  (N.  S.)  547;   note,  00  Am. 

Dec.  599. 

§  SO.  Reanlfitei   and  Talldity   of  con- 
tract* in  general. 

la]  (Sop. 

Where  a  husband  rcceired  the  entire  con- 
fiideration  for  a  sale  of  a  oertnin  business,  but 
his  wife  joined  in  a  covenant  that  neither  would 
cn^aire  in  it  again  for  a  limited  time,  it  is  no 
defense  for  the  woman  to  assert  that  no  con- 
sideration passed  to  her. — Koh-i-noor  T^aundry 
Co.  V.  Lockwood,  141  Ind.  140.  40  X.  E.  077. 

[b]    (A|ip.  ISIO) 

There  can  be  no  evasion  of  the  statute  on 
the  part  of  the.lKTson  who  nc('f'i)ts  an  obliga- 
tion a  married  woman  is  powerless  to  ifisue; 
and.  except  for  the  fact  tliat  she  may  be  bound 
hy  an  estoppel  in  pais,  the  statutory  prohibition 
cannot  be  escaped.— Weil  v.  Waterhouse,  01  N. 
K.  740. 

For  Casp:s  from  Other  Statks. 

Sek  20  Cknt.  Din.  Hus.  &  W.  H  327-3^0. 
See,  also,  21  Cyc.  pp.  note, 
16  Am.  Dec.  518;  note.  32  Am.  Rep.  ISo. 

S  81.  Instmmenta  nnder  aeal. 

Bills  and  notes,  see  post,  §  So. 
Contracts  of  suretyship,  see  post,  |  87. 
Liability  of  married  woman  on  covenants  in 

conveyance  of  separate  estate,  see  post,  g 

202. 

[a]  (Sni».  1SS3) 

A  wife  who  joins  in  a  deed  for  the  purpose 
of  relinquishing  her  dower  is  not  liable  on  the 
covenants  in  the  deed. — Aldridne  v.  Bnrlison,  3 
Itlaokf.  201. 

A  mtirried  woman,  by  joining  vrith  her 
husband  in  the  conveyance  of  land  of  which  tfaey 
were  seised  in  her  right,  and  in  a  covenant  of 
warranty,  is  not  bonnd  l»y  the  covenant  of  war- 
ranty.—Id. 

[b]  (Sop.  ISTS) 

On  a  conveyance  by  a  hunband  and  his  wife 
of  real  estate  descended  to  her  from  a  deceased 
husband,  he  alone  is  liable  for  a  breach  of  cove- 
nants of  warranty  in  which  both  join.— Oriner 
V.  Butler,  61  Ind.  362,  28  Am.  Bep.  075. 

Fob  Cases  prom  Other  States, 

See  26  Cent.  Did.  IIus.  &  W.  Si  331-335. 
See.  also,  21  Cyc.  pp.  3323-i;!25. 


§  82.  SerTioe*. 

See  ante,  {  7&. 

As  charge  on  separate  estate,  see  post,  ||  152, 
102. 

As  property  of  husband,  see  ante,  %  5. 
Contracts  between  husband  and  vife  as  to 

8er\-icca,  see  ante,  |  41. 
Earnings  of  wife  as  separate  property,  see 

post,  1  126. 
Evidenre,  see  post,  |  232. 
Pleading  in  action  for  services,  see  post,  |  2S9. 
Questions  for  jury,  see  post,  {  235. 
Ratification,  see  post,  i  80. 
Right  of  action  by  husband  or  vife,  or  both, 

for  services,  see  post,  |  208. 
Right  of  action  by  wife  for  services  rendered, 

see  post,  S  207. 
Right  of  action  for  loss  of  services,  see  post, 

g  209. 

[a]     (Snp.  IS71) 

A  judgment  cannot  be  recovered  against  a 
woman  upon  an  employment  by  her,  durinc  iipr 
marriage,  of  an  attorney  to  conduct  a  divorce 
proceeding  for  her.— Cook  t.  Walton,  3S  Ind. 
22a 

tb]     (Sop.  1ST5) 

A  contract  made  by  a  ronrried  woman  to 
pay  an  attorney  a  certain  sum  to  prosecute  ft 
suit  for  divorce  is  void  because  of  her  coverture, 
and  rendering  the  ser\-ices  and  procuring  a  di- 
vorce; and  a  promise  aftpr  the  divorce  to  pay 
the  amount  will  not  render  the  contract  valid.- 
Putnam  v.  Tennyson.  00  Ind.  456. 

[c]  <Sdp.  18SI) 

A  married  woman's  promise,  pending  di- 
vorce proceedings,  to  pay  an  attorney's  fee  or  to 
give  bim  a  lien  on  the  alimony,  is  not  valid.— 
McCabe  v.  Brittoo,  79  Ind.  224. 

[d]  (Sap.  Ig82) 

A  written  contract  made  by  a  married  wo- 
man to  pay  an  attorney  a  certain  sum  in  case  of 
the  successful  termination  of  a  suit  to  be  pros- 
ecuted by  him  for  the  recovery  of  her  laod,  he 
to  receive  nothing  unless  succes.sful,  does  not 
bind  her.  nor  can  the  amount  be  made  a  lien  oo 
the  land  recovered. — Lacey  v.  Wilison,  S3  Ind. 
570. 

[e]  (Sap.  18S3) 

An  agreement  made  by  a  decetTent  while  she 
was  a  married  woman  to  pay  for  certain  serr- 
ices  rendered  during  ber  marriage  was  void.— 
Candy  v.  Coppock,  85  Ind.  504. 

[f]  (Sap.  18S0) 

Under  Rev.  St.  S  5115.  abolishing  all  lesnl 
disnbtlities  of  married  women  to  make  contracts, 
except  contracts  of  suretyship,  a  married  woman 
may  contract  as  a  principal  with  an  attorney  lo 
defend  her  husband  against  a  criminal  clinnrc.— 
Young  V.  JIcFadden,  125  Ind.  254.  25  X.  E.  2^- 

[si  (APP.190B) 

A  married  woman  Iieing  under  no  leiial  <ii^ 
ability  to  contract  (Bums'  Ann.  St.  1901.  f 
(>TM!0).  and  being  entitled  to  her  separate  earo- 
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it  is  accepted,  she  has  the  right  to  the  moaey 
which  the  loan  called  for,  and,  if  the  officer  re- 
fuRea  to  pay  the  money  over  to  her,  she  may 
compel  the  payment,  but,  if  she  waives  her  right 
to  the  money  and  directs  the  auditor  to  pay  it 
to  another  or  permits  him  to  retain  it  and  ap- 
ply it  to  other  purposes,  she  may  have  a  right 
against  him,  but  cannot  defend  against  a  mort- 
gage executed  to  the  state.— IJoj-d  v.  State  ex 
rel.  Itanta,  34  N.  E.  311,  134  Ind.  50G. 

tS}    (Sap.  1893) 

Where  a  married  woman  executed  a  mort- 
gage for  a  loan  of  a  school  fund  and  the  auditor 
of  the  county  issued  the  warrant  to  her  payable 
to  her  alone,  and  she  presented  it  to  the  county 
treasurer,  and  he  gave  her  a  check  for  the 
amount  thereof,  she  cannot  avoid  repayment  of 
the  loan  on  the  ground  that  she  signed  the  stat- 
utory note  and  mortgage  ns  sun>ty  for  her  hus- 
band.—State  ex  rel.  Morris  v.  Frazicr,  34  N.  E. 
03(i,  134  Ind.  648. 

[b]  (Sop.  im) 

A  married  woman  Is  not  bound  by  con- 
trnct  to  repay  money  used  to  pay  another's 
debts  in  the  absence  of  an  estoppel  in  pais. — 
I'ieUr  v.  Campbell,  1(>4  Ind.  3.S0,  T2  N.  E.  200, 
lOS  Am.  St.  Hep.  301. 

Fob  r.\8F.s  FROM  Other  Statkr, 

See  2G  Gent.  Dig.  Hus.  &  \V.  8i  326,  T9G, 
798. 

See,  also,  21  Cyc  p.  1315. 


ings  (section  0975),  a  contract  made  by  the  hus- 
band alone  to  furnish  and  care  for  a  room  for 
decedent  in  consideration  of  the  rent  of  the 
premises  occupied  by  the  husband's  family  did 
Dot  prevent  the  wife  from  making  an  independ- 
ent oral  contract  with  decedent  to  famish  him 
board  and  care  during  his  illness.— Kennedy  v. 
Swisher,  73  N.  E.  724,  34  Ind.  App.  676. 

[h]  (Ap».i»5) 
A  married  woman  has  power  to  bind  her- 
self for  the  pasrmeDt  oC  broker's  services  render- 
ed to  her  in  the  sale  of  her  real  estate,  under 
Bums'  Ann.  St.  1001,  S  69G0,  declaring  that  all 
the  legal  disabilities  <^  married  women  to  make 
contracts  are  abolished,  except  as  otherwise  pro- 
vided.—Isphording  T.  Wolfe,  75  N.  E.  59S.  36 
Ind.  App.  250 

ni  (App.  1910) 
Under  Burns'  Ann.  St.  1901,  S  C975  (Burns' 
Ann.  St.  1908,  S  7807),  providing  that  the  eara- 
infrs  and  profits  of  any  married  woman  accruing 
from  her  trade,  business,  services,  or  lalior  oth- 
er than  labor  for  her  husband  or  family  shall  be 
her  sole  and  separate  property,  a  married  wo- 
man may  lawfully  contract  to  furnish  board  «nd 
perform  services  in  caring  for  persons  other 
than  her  husband  or  family  and  charge  and  en- 
force payment  for  the  same  in  her  own  name.— 
Elliott  T.  Atkinson.  00  N.  E.  779. 

Fob  Cases  from  Other  St.\tes, 

See  2G  Cent.  Dig.  Hub.  &  \V.  SS  322,  324. 
See,  also,  21  Cyc.  p.  1315. 

S84.  Ii«au  Kmd  adratcea. 

Between  husband  and  wife,  see  ante,  f  43. 
Ratification,  see  post,  S  80. 

[a]  (Sap.  1S62) 
A  husband  is  not  liable  for  money  deposit- 
ed with  or  loaned  to  his  wife,  unless  the  depos- 
it was  at  his  request,  or  unless  the  wife  be  prov- 
ed to  have  acted  as  hiH  agent  in  taking  it. — Gil- 
bert's Ex'r  T.  Flant,  IS  lad.  3U». 

[b]  (Sup.  1873) 
Where  money  is  loaned  to  a  married  wo* 

man,  her  contract  to  repay  is  absolutely  void.— 
Maher  v.  Martin,  43  Ind.  314. 

Cc]     (Sop.  1S77) 

Where  money  is  loaned  to  a  wife  without 
the  knowledge  or  consent  of  her  husband,  he  is 
not  liable  therefor  to  the  lender.— Sheeban  t. 
Crosby.  58  Ind.  205. 

[d]    (SO.  18S1) 

A  marned  woman  has  a  right  to  recover 
money  i>aid  by  her  at  another's  request.- Far- 
man  V.  Chamberlain,  74  Ind.  82. 

le]     (Sop.  1883) 

In  an  action  for  money  had  and  received 
for  the  ose  of  another,  coverture  is  no  defense. 
—Hoke  y.  Applegate,  88  Ind.  530. 

[I]    (Sop.  1893) 

Where  a  married  woman  executes  her  note 
and  mortgage  for  a  loan  of  the  school  fund,  and 

Tkia  IMgeit  Is  oompiled  on  the  Kej-Nnmber  Sjstem.  For  expIuAtioa, 
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i  8fi.  Bills  and  motss. 

Indorsement  of  or  signature  to  note  as  snrety, 

see  post,  I  87. 
Liabilities  of  wife's  separate  estate,  see  post, 
S  156. 

N'otes  for  loans,  see  ante,  S  84. 
Notes  for  purchases  of  realty,  see  ante,  S  68. 
Notes  in  payment  of  purchases  of  property, 
see  post,  S  86. 

M    (Sop.  1868) 

A  married  woman  is  not  liable  on  B  note 
signed  by  her  where  the  money  for  which  the 
note  was  executed  was  not  obtained  for  her 
benefit,  or  for  the  use  or  benefit  of  her  separate 
estate.— Coats  v.  McKee,  26  Ind.  223. 

[b]     (Sop.  1S6S) 

A  note  was  executed  by  a  husband  and  wife 
jointly,  the  credit  being  given  ou  account  of 
the  wife's  responsibility,  for  the  purchase  mon- 
ey of  lauds  conveyed  to  the  husband,  but  which 
are  afterwards  sold  and  the  proceeds  thereof 
applied  to  the  wife's  benefit.  Held,  that  the 
wife  is  not  liable  on  such  note,  nor  can  her  lands 
or  the  .profits  thereof  be  charged  therefor. — 
Armstrong  v.  Nichols.  32  Ind.  408. 

[C]     (Slip.  ISTl) 

The  fact  that  a  person  sued  as  maker  of  a 
note  was  a  married  woman  at  the  time  of  the 
execution  is  a  bar  to  the  action,  and  need  not 
be  pleaded  in  abatement. — Iliggins  v.  Willis,  RTt 
lud.  371. 
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m  (Sup.  1S71) 
A  married  nroman  cannot  bind  herself  by 
any  indorsement  of  a  note  beyond  the  vesting 
of  the  title  io  the  purchaser.  Her  indorsement 
Tests  in  the  Indorsee  whatever  title  she  had. 
Further  than  this  it  is  inoperative  to  bind  her. 
— Moreau  v.  Branson,  37  Ind.  195. 

[el    (Sup.  1S71) 

Ttie  note  of  a  married  woman  is  absolute- 
ly void,  and  Is  not  evidence  of  any  promise  on 
her  part  to  pay  the  indebtedness  for  which  it  is 
given.— Brick  t.  Scott,  47  Ind.  290. 

in  (Snp.  18T7) 
A  married  woman,  with  the  consent  of  ber 
husband,  may  make  an  equitable  assignment  of 
a  note  and  mortgage  exet-uted  to  her  by  the  sale 
and  mere  delivery  of  the  same  to  another.— Bak< 
er  V.  Armstrong,  57  Ind.  180. 

[g,  h]  (Sap.  1S81) 

In  an  action  on  a  note  given  in  consider- 
ation of  a  warranty  deed  from  a  married  wo- 
man, the  fact  tliat  she  bad  no  title,  so  that  the 
purciiaser  obtained  neither  title  nor  possession, 
could  be  pleaded  as  showing  failure  of  consid- 
eration, although  by  1  Rev.  St.  1870,  p.  3(i3,  | 
G,  she  was  not  bound  by  ber  covenants  of  war- 
ranty.—Beal  V.  Beal,  79  Ind.  280. 

[1]  (Sap.  1SS2) 
l^e  signature  oC  a  married  woman  to  a 
note  executed  by  her  husband  to  a  creditor  con- 
stitutes no  consideration  for  a  confirmation  by 
the  creditor  of  a  conveyance  of  land  by  the  hus- 
band through  a  third  party  to  the  wife  made 
for  the  purpose  of  defrauding  creditors.— -Heaton 
V.  White,  85  Ind.  376. 

[J]  (Sop*  18S6) 
Where  a  married  woman  joins  her  hus- 
band as  principal  in  executing  a  note  and  mort- 
gage on  her  real  estate,  to  secure  a  loan  for  the 
purpose  of  removing  a  prior  valid  lien  thereon, 
she  thereby  becomes  liable  tbe  same  as  if  sole, 
and  a  personal  judgment  may  be  rendered 
against  her. — Fawkner  v.  Scottish-American 
Mortg.  Co.,  107  Ind.  555,  8  N.  E.  689. 

[k]    (S«p.  1890) 

The  fact  that  a  married  woman  joined  her 
husband  in  executing  a  note  in  payment  of  the 
fees  of  an  attorney  employed  by  the  wife  to  de- 
fend the  husband  charged  with  crime  does  not 
imply  that  she  was  not  a  principal,  for  in  a 
note  Kilned  by  a  husband  and  wife  twth  may  be 
principals.  The  relation  of  the  parties  to  the 
note  and  the  capacity  in  which  they  contracted 
depend  upon  the  contract  with  the  creditor  and 
not  solely  upon  tbe  signatures  to  the  instru- 
ment.—Young  V.  McFadden.  25  N.  E.  284,  125 
Ind.  251. 

[1]  (Sap.  1897) 
A  wife  who  had  joined  in  a  purchase-mon- 
ey mortgage  of  land  conveyed  to  her  husband, 
and  who  had  paid  a  part  of  the  mortgage  on 
the  agreement  that  she  should  he  secured  on 
tbe  land,  joined  ber  husband  in  a  note  for  mon- 
ey borrowed  from  plftintifTs  intestate  to  pay  off 


the  balance  of  the  incumbrance,  such  note  be* 
ing  given  prior  to  the  act  removing  tbe  disa- 
bilities of  married  women  to  contract.  After 
the  passage  of  such  act,  the  note  was  renewed, 
without  further  consideration,  and  thereafter 
tbe  husband  conveyed  the  land  to  his  wife  in 
satisfaction  of  her  debt.  Held  that,  as  the  wife 
was  not  legally  or  equitably  indebted  to  intes- 
tate, the  latter*8  claim  was  not  enforceable  as 
a  lien  on  tbe  land.— Helney  v.  Lonb^  46  N.  E. 
(m,  147  Ind.  417. 

[m]     (Sop.  1899) 

Where  a  husband  and  wife  executed  b 
note  together  prior  to  the  married  women's  act 
of  1881,  and  after  said  act  executed  a  renewal 
note,  such  renewal  note  was  not  without  con- 
sideration as  to  the  wife;  for  the  consideration 
moving  to  the  husband  was  sufficient  to  sup- 
port said  note  gainst  all  who  executed  it  wirh 
him.— Lackey  v.  Boruff,  53  N.  E.  412,  153  Ind. 
371. 

Where  a  husband  and  wife  executed  a  note 
for  money  loaned  to  the  wife  and  used  by  tbe 
husband,  before  the  passage  of  the  married  wo- 
men's act  of  18S1,  and  after  that  law  went  in- 
to eflfect  tbe  husband  and  wife  executed  a  new 
note  in  renewal,  it  was  binding  oa  the  bashand, 
whether  or  not  he  was  surety  thereon,  tbon^ 
it  was  void  as  to  the  wife. — Id. 

Fob  Cases  fbou  Other  States, 

8ee  26  Cent.  Dig.  Bus.  &  W.  {|  333,  33&- 
341. 

See,  also,  21  Cyc.  pp.  i:il6-1318;  note,  S 
L.  R.  A.  (N.  S.)  145. 

S  86.  Pwekusa  bmA  aalea. 

See  ante.  |  79. 

Between  husband  and  wife,  see  ante,  i  45. 
Of  realty,  see  ante,  8S  6S-70,  73,  74,  76. 

[a]  (Sap.  1S60) 

Our  statute  does  not  allow  a  married  wo- 
man to  purchase  property  to  be  paid  for  out  of 
the  future  profits  of  her  real  estate.  Property 
purchased  as  above,  and  paid  for  by  a  joint  note 
of  herself  and  her  husband,  is  liable  for  his 
debts ;  it  not  having  l>een  paid  for  at  the  time 
of  the  levy  on  it.— Johnson  v.  Cbissom,  14  Ind. 
413. 

[b]  (Sop.  1834) 

Acts  1879,  p.  160,  provides  that  "a  ma^ 
ried  woman  may  enter  into  any  contract  in  ref- 
erence to  her  separate  personal  estate,  trade, 
business,  labor,  or  service,  •  •  •  the  same 
as  if  she  were  sole."  Held,  that  a  married  wo- 
man was  bound  by  her  note  given  for  personal 
property  purchased  by  her. — Itotbscbild  v.  Raab, 
03  Ind.  488. 

[c]  (Sap.  1S87> 

A  married  woman  may  bind  herself  by  sn 
executory  contract  for  personal  property  pl^^ 
chased  by  her  for  her  own  use,  where  the  title 
and  ownership  vest  in  her,  although  it  is  to  be 
delivered  to  some  one  else  in  her  behalf:  bat  it 
is  otherwise  where  the  title  vests  in  sucb  other 
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person.— Chandler  v.  Speocer,  109  Ind.  553,  10 
N.  E.  577. 

[d]  (Sup.  I8S0) 

A  married  womao  may  bind  herself  by  a 
note  executed  in  payment  for  property  purchas- 
ed by  her  either  for  herself  or  another.— Ber- 
ridge  V.  Baaks.  125  Ind.  561,  25  N.  E.  805. 

le]     (App.  1908) 

Under  the  express  provisions  of  Burns' 
Ann.  St.  1901,  §  60C2,  a  wife  may,  in  her  own 
name,  as  if  she  were  unmarried,  sell  and  dis- 
pose of  her  personal  property  and  contract  with 
reference  to  it.— Townsend  r.  Hantiinger,  83  N. 
B.  61»,  41  Ind.  App.  223. 

Fob  Cases  fboh  Othxb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  H  342-^. 
See,  al80,  21  Cyc.  pp.  1318,  1310. 

1 87.  Ouraatj  or  sttrotTsUp. 

See  ante,  |  79. 

Avoidance,  see  post,  |  90. 

Indorsement  of  bill  or  note  for  transfer,  see 
ante,  S  85. 

Liabilities  of  wife's  separate  estate,  see  post, 
H  157-159. 

iioTtgnge  by  hnsband  and  wife  of  estate  by 
entirety  to  secure  husband's  d^ts,  see  ante, 
114. 

Notes  for  bnsband's  debts  in  geaeral,  see  ante, 
185. 

Batification,  see  poet,  S  89. 
What  law  governs,  see  ante,  |  56. 

M  (Siiv.int) 
The  taking  of  a  note  of  a  married  woman 
for  her  husband's  dd)t  cannot  operate  as  a  pay- 
ment of  snch  a  debt,  thongb  payable  at  a  bank 
In  this  state,  so  as  to  be  covered  by  a  law  mort- 
gage.—Uttle  T.  American  Buttonhole  Over- 
Seam  Sewitv  Hach.  Co.,  67  Ind.  67. 

[m]    <Snp.  1879) 

An  agreement  made  by  a  married  woman, 
itefore  Act  March  25,  1879,  that,  if  she  should 
be  unable  to  pay  a  loan  to  her,' for  which  she 
and  her  husband  bad  given  their  note,  before 
the  death  of  her  father,  the  loan  should  be  sat- 
isfied out  of  her  share  of  her  father's  estate,  was 
void.— Wooden  v.  Wampler,  69  Ind.  88. 

[b]  A  married  woman  cannot  bind  herself  by  a 
contract  of  replevin  bail  for  the  stay  of  execu- 
tion.—(Sup.  18.S1)  Eberwine  v.  State  ex  rel. 
KoHter.  79  Ind.  260;  (1882)  Bromley  v.  Wheel- 
er, 83  Ind.  600;  (18S8)  Peck  v.  Williams,  113 
Ind.  256.  15  N.  E.  270. 

[e]  (8np.  18821 

Prior  to  1878  a  married  woman  could  not 
execute  a  valid  replevin  bond.— Coverdale  v. 
Alexander,  82  Ind.  503. 

[d]    (Sap.  1884) 

Rev.  St.  1881,  t  5119,  makes  all  contracts 
of  suretyship  by  a  married  woman  void.  Held, 
thflt  a  mortsflsp  executed  by  husband  and  wife 


on  land  held  by  th«n  as  tenants  by  entirety  to 
secure  an  individual  debt  of  the  husband  was 
void.— Dodge  v.  Kinzy,  101  Ind.  102;  Allen  v. 
Davis.  Id.  187. 

t«3    (Sb».  US6> 

A  note  and  mortgage  given  by  a  wife  ^n 
payment  of  her  husband's  debt  are  void,  though 
the  creditor  believed  that  the  land  had  been  paid 
for  by  the  husband,  and  a  conveyance  taken  to 
the  wife  in  fraud  of  creditors,  and  was  about 
to  commence  proceedings  to  subject  the  land  to 
the  payment  of  his  debt,  and  the  note  and  mort< 
gage  were  given  to  avoid  this  litigation ;  Kev. 
St  1881.  i  5119.  providing  that  a  married  wo- 
man shall  not  enter  into  any  contract  of  surety- 
ship as  indorscr,  guarantor,  or  in  any  other 
manner,  and  such  contract,  as  to  her,  shall  be 
void.— Warey  t.  Font,  102  Ind.  205,  26  N.  E. 
87. 

[ee]    (Sap.  1886) 

Under  Hev.  St.  1881,  {  5119,  forbidding  a 
married  woman  to  enter  into  contracts  of  sure- 
tyship, where  a  married  woman  purchases 
part  of  certain  real  estate,  paying  the  ven- 
dor therefor  in  money,  all  the  estate  of  which 
she  is  possessed,  the  vendor  having  knowledge 
of  that  fact,  and  her  husband  at  the  same  time 
purchases  the  balance  of  such  real  estate,  giving 
notes  in  payment,  signed  by  the  wife  as  surety, 
and  secured  by  mortgage  on  all  the  real  estate, 
no  personal  judgment  can  be  rendered  against 
the  wife  on  such  notes,  nor  can  the  mortgage 
be  foreclosed  as  against  the  part  of  the  real 
estate  purchased  by  her.  although  the  entire  es- 
tate may  have  been  conveyed  directly  to  her. — 
Jones  V.  Ewing,  107  Ind.  313,  0  N.  E.  819. 

[fl  Under  Rev.  St.  1881,  §  5110,  a  mortgage 
by  husband  and  wife  on  real  estate  owned  by 
entireties  to  secure  the  husband's  debt  is  in- 
valid.—<Sup.  18S7)  Crooks  v.  Kennett,  111  Ind. 
347,  12  N.  E.  715;  <1892)  Wilson  v,  Logue, 
1.^1  Ind.  191,  3U  N.  E.  1079,  31  Am.  St.  Rep. 
42(t. 

(to    (Sap.  1887) 

Under  Rev.  St.  18S1.  S  5110,  declaring  con- 
tracts of  suretyship  by  a  married  woman*  void, 
a  mortgage  executed  by  a  married  woman  to 
secure  the  debt  to  her  hnsband  or  Othera  is 
invalid.— Crooks  v.  Kennett,  111  Ind.  347,  12 
N.  E.  715. 

M  (S«p.l887) 

A  mortgage  executed  by  a  married  woman 
and  her  fai^sband  on  land  which  they  owned  as 
tenants  by  entireties  was  not  necessarily  void 
either  at  common  law  or  under  the  statutes, 
hut  would  under  Rev.  St.  1881.  %  5110,  be  void 
at  her  pleasure,  if  she  executed  It  only  ns  sure- 
ty for  her  husband.— Bartholomew  v.  Pierson, 
14  N.  El  249.  112  Ind.  430. 

[BKl  (Snp.1888) 

A  married  woman  cannot  become  security 
for  another  on  a  replevin  bail.— Peck  v.  Wil- 
liams, 113  Ind.  256.  15  N.  E.  270. 
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[h]  (Sup.  1888) 

A  wife  joining  with  her  husband  in  a 
mortgage  on  his  land  is  not  a  surety  for  the 
husliand,  uid  on  her  interest  in  the  land  bdng 
8<)Id  for  part  of  the  jadgments  on  the  debt  se- 
cured, after  she  has  obtained  a  divorce,  she  can- 
not recover  the  amount  from  the  husband,  as 
money  paid  for  his  use.— Tennison  t.  TennisoD, 
114  iQd.  424,  10  N.  E.  8ia 

Chb]    (Sap.  1889) 

Imder  the  law  as  it  existed  In  1877,  when 
a  mortgage  was  executed,  a  married  woman 
was  protected  by  the  disabilities  imposed  on  her 
by  the  common  law,  and  was  incapable  of  bind- 
ing herself  by  an  executory  contract. — Craw- 
ford V.  Ilazelrigg,  18  N.  E.  003,  117  Ind.  03,  2 
L.  rt.  A.  130. 

Where  a  married  woman  has  joined  her 
husband  In  the  execution  of  a  mortgage  on  his 
real  estate  to  indemnify  an  indorser  or  surety 
«r  her  husband  in  the  event  of  a  suit  to  fore- 
cloHe  the  mortgage,  she  may  avail  herself  of  a 
valid  legal  or  equitable  defense  to  protect  or 
prevent  the  sale  of  her  inchoate  interest  in  sncb 
real  estate  under  the  mortgage  should  she  sur- 
vive her  husband,  or  should  his  title  to  the 
real  estate  become  absolute  and  vested  in  the 
purchaser  at  a  judicial  sale  tliereof  under  the 
mortgage. — Id. 

[tabh]    (Snp.  1SS9) 

Rev.  St  1881,  8  5119,  declares  that  a  mar- 
Hed  woman  shall  not  enter  into  any  contract 
■of  suretyship,  and  that  all  such  contracts  shall, 
as  to  her,  be  void,  A  marrie<l  woman,  to  en- 
able her  husband  to  obtain  a  loan  for  his  own 
benefit,  conveyed  her  land  to  him  through  a 
third  person,  who  knew  of  the  intent.  After 
flix  mouths  plaintiff  made  the  loan  on  a  mort- 
gage on  the  land  executed  by  husband  and  wife, 
hut  one-half  the  amount  was  furnished  to  plain- 
tiff by  the  third  person,  who  took  plaintiff's 
note  therefor.  There  was  evidence  that  plain- 
tiff had  DO  knowledge  of  the  purpose  of  the 
conveyances.  Title  remained  in  the  husband 
for  seven  years,  and,  so  far  as  appeared,  with 
the  wife*s  approbation,  and  it  did  not  appear 
that  .she  was  In  any  way  misled.  Held,  that 
the  wife  was  estopped  to  allege  that  the  convey- 
ances and  mortgage  were  void,  as  an  evasion 
of  the  statute.— Ixpng  v.  Crosson,  119  Ind.  3,  21 
X.  E.  400,  4  li.  R.  A.  783. 

[i]  (Sop.  1S89) 

Under  Ilev.  St.  1881,  S  3U9.  which  pro- 
vides that  a  married  woman's  contract  of  sure- 
(ysliip  Khali  be  void,  a  mortgage  by  husband 
nud  wife  on  land  held  by  them  jointly,  to  se- 
cure the  husband's  note  given  in  payment  for 
the  land,  is  void  as  to  the  wife.— Stewart  v. 
Babba,  120  Ind.  SOS,  22  N.  E.  770. 

[li]  (Snp.  1880) 
Under  Bev.  St.  ISSl.  S  5119.  making  a  con- 
tract of  suretyship  void  as  to  a  married  wo- 
man, she  may  defend  against  a  note  executed 
ivithout  consideration  jointly  with  her  husband 
for  land  conveyed  to  him,  though  she  a^rreed  to 


occupy  the  place  of  prina'pal.— Thacker  t. 
Thacker,  125  Ind.  489,  25  N.  E.  905. 

Ul  (Snp.  1990} 
A  married  woman  executed  her  notes  for 
rent  under  a  lease  to  her  of  a  farm,  whidi  her 
son-in-law  had  previously  applied  to  rent  and 
had  failed  to  obtain,  being  financially  irrespiHi- 
sible,  whereupon  she  had  taken  the  lease;  the 
credit  being  given  to  her.  The  negotiations  were 
conducted  by  him,  the  son-in-law,  and  it  was 
known  to  the  lessors  that  he  was  to  occupy  the 
farm.  He  occupied  it  without  paying  pent  to 
her.  Heltl,  that  she  was  liable  on  the  notes, 
aud  was  not  a  mere  surety,  and  exempt  under 
the  statute;  the  transaction  not  appearing  to 
have  been  intended  as  an  evasion  of  the  statute. 
— Orisman  v.  Leonard,  120  Ind.  202.  25  N.  E. 
1101. 

[Ml    (Sop.  1891) 

A  married  woman  who  negotiates  a  loan 
in  the  absence  of  her  husband,  and  who  actuallv 
receives  the  money  from  the  lender  on  her  rejy 
resentation  that  she  desires  it  for  her  own  nw, 
with  no  knowledge  on  his  part  that  It  was  for 
the  use  of  any  other  person,  and  who,  with 
her  husband,  executes  a  note,  and  a  mortgace 
on  her  separate  property  as  security,  is  the 
principal  debtor,  and  not  a  surety  for  her  hus- 
band, though  the  money  was  in  fact  afterwards 
applied  for  his  use.— Bouvey  v.  McXeal,  12li 
Ind.  541.  20  N.  E,  396. 

[k]   rSoit.  1891) 

Where  a  mortgage  given  by  a  hosband 
and  wife  is  released  by  the  mortgagee  la  con- 
sideration of  a  pledge  by  the  wife  of  a  note 
belonging  to  her,  the  wife,  being  simply  the 
surety  of  the  husband,  is  not  estopped  to  deoj 
the  validity  of  the  mortgagee's  claim  to  the 
pledged  note,  under  the  statnte  nuking  v<ad  a 
wife's  contracts  as  snrety  for  ber  husband, 
since  the  mortgagee,  having  knowledge  of  all 
the  facts.  Is  chargeable  with  notice  of  the  inva- 
lidity of  the  contract.— Wolf  t.  ZimmermaD. 
127  Ind.  480,  26  N.  E.  173. 

A  husband  and  wife  gave  a  second  mort- 
gage on  two  parcels  of  land,  one  of  which 
they  owned  as  tenants  by  the  entireties,  while 
the  other  the  husband  owned  alone,  to  secure 
the  mortgagee  from  loss  as  surety  of  the  hus- 
band. This  mortgage  was  released,  in  order  to 
enable  the  mortgagors  to  make  a  new  mort- 
gage to  take  up  the  first  mortgage,  and  tben>- 
iipoD  a  note  belonging  to  the  wife,  was  given  to 
the  mortgagee  as  security,  in  place  of  the  re- 
leased mortgage.  Held,  that  in  the  entire  tmiiK- 
nrtion  the  wife  was  merely  the  snrety  of  the 
husband.- Id. 

[kkl   (Sop.  1892) 

Where  the  only  condderatton  for  a  mort- 
gage given  by  a  husband  to  his  wife  was  the 
assumption  by  the  mortgagee  of  her  hasband's 
debt,  the  mortage  having  been  made  withont 
the  knowledge  or  request  of  plaintiff,  to  wbon 
the  debt  assumed  by  the  mortgagee  was  dnf. 
it  is  valid  between  plaintiff  and  the  Imsfaand's 
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ftttacblw  erediton.  being  voidable  as  to  the 
wife  only,  under  Rev.  St  ISSl,  S  6119,  for- 
bidding a  married  woman  to  *'enter  into  any 
contract  of  snretyahip,"  and  providing  "that 
snch  contract  as  to  her,  shall  be  void."— Plant 
T.  Storey.  131  Ind.  46,  80  N.  E.  886. 

m  (App.1892) 
A  note  executed  by  a  wife  In  payment  of  a 
transcript  of  a  judgment  against  ber  husband, 
necessary  to  appeal  the  case,  is  not  a  "con- 
tract of  snrety."  within  Bev.  St.  S  5119.  pro- 
Ubiting  married  women  to  enter  into  any  "con- 
tract of  surety,"  especially  when  she  holds 
junior  liens  against  his  property  which  will  re- 
ceive priority  if  the  judgment  is  reversed.— 
MominKfttar  t.  Bardwick,  S  Ind.  App.  431,  20 
N.  E.  02ft. 

[til  (APP.1S92) 

Under  Itev.  St  1881.  S  5115.  which  ren- 
ders void  contracts  of  suretyship  entered  into 
by  a  married  woman,  one  who  sues  on  a  note 
executed  jointly  by  a  married  woman  and  ber 
husband  must  show  that  she  was  not  a  surety 
for  the  husband;  but  the  role  is  different  where 
she  executes  her  individual  note,  as  no  presump- 
tion arises  in  such  a  case  that  she  executed  it 
as  surety  for  her  husband  or  for  any  other  per^ 
son.— rotter  v.  Sheets,  5  Ind.  App.  506,  32  N. 
&  811. 

[m]    (Sap.  1893) 

The  statute  prohibiting  a  married  woman 
from  becoming  a  surety  was  enacted  for  the 
protection  of  the  rights  of  married  women,  and 
ought  not  on  slight  technicalities  and  still  less 
on  misrepresentations  to  be  allowed  to  deprive 
creditors,  who  are  themselves  without  fault,  of 
the  means  of  collecting  honestly  due  Indebted- 
ness.-Tombler  t.  Reitz,  33  N.  E.  78ft,  134 
Ind.  9. 

[mm]  (Sop.  189^) 

MoDpy  ndviiiicod  to  a  married  woman 
and  her  husband,  with  which  they  purchase 
land  as  tenants  by  the  entireties,  inures  to  her 
benefit,  and  she  canuot  rejmdiate  liability  on 
the  note  and  mortgage  on  such  land,  executed 
by  her  and  her  husband  to  secure  repayment, 
«n  the  ground  that  she  was  merely  a  surety  for 
the  husband.— McCoy  v.  Bams,  130  Ind.  378, 
36  X.  E.  131. 

Tlie  question  as  to  whether  a  married  wo- 
man is  a  surety  Is  not  to  be  determined  by  the 
fomi  of  the  contract,  nor  from  the  basis  from 
viiicb  the  contract  was  bad,  but  from  the  in- 
«!«iry:  Was  the  wife  to  receive  in  person  or  in 
benefit  to  her  estate,  the  consideration  upon 
which  the  contract  rests?  To  the  extent  to 
which  she  receives  the  licnefit  she  is  not  a  snre- 
ty, but  a  principal. — Id. 

[n]    (Sup.  1894) 
A  married  woman  may  defend  an  action 
OQ  a  note  of  which  she  is  the  sole  tnaker  on 
ihe  ground  that  she  executed  it  as  a  surety.— 
Howies  T.  Trapp.  13»  Ind.  55,  38  N.  E.  40G. 


Can]  (Sap.l8H) 

Where,  pursuant  to  an  oral  agreement, 
the  maker  of  a  note  delivers  to  the  husband  of 
the  payee  certain  personal  property  In  payment 
of  the  note,  the  transaction  docs  not  constitute 
her  a  snrety  for  her  husband.  In  the  absence 
of  evidence  showing  that  the  husband  was  a 
debtor  to  the  maker.— Collins  t.  Stanfield,  139 
Ind.  l&l,  38  X.  H  1901. 

[o]     (App.  1894) 

A  policy  on  the  husband's  life  for  his 
wife's  benefit  cannot  be  assigned  by  them  joint- 
ly to  secure  his  debt  His  act  cannot  divest 
her  interest,  and  hers  is  void  for  that  purpose. 
Hev.  St  18»4,  §  09G4  (Rev.  St  1881,  S  5119).— 
Union  Cent.  Life  Ins.  Co.  v.  Woods,  11  Ind. 
App.  335,  37  N.  BL  180,  39  N.  E.  203. 

A  husband  Insured  his  life  for  his  wife's 
benefit,  and  the  policy  became  forfeited  for  non- 
payment of  premiums.  Subsequently  he  pro- 
cured a  loan  from  the  insurance  company,  and, 
a  portion  thereof  being  applied  to  the  pigment 
of  the  back  premiums,  the  company  waived  the 
forfeiture.  The  wife  signed  the  note  given  by 
the  husband  for  the  loan,  and  assigned  the  pol- 
icy to  the  company.  Held,  that  she  thereby  be- 
came her  bnsband's  snrety,  and  hence  was  not 
liable  for  the  loan. — Id. 

The  fact  that  a  wife  received  a  benefit 
from  a  transaction  wherein  she  was  her  hus- 
band's surety  does  not  render  her  liable  as  prin- 
cipal.— Id. 

[oo]    <Svp.  U96) 

Where  a  married  woman  jmned  in  a  cove- 
nant with  her  huslmnd  tliat  as  a  part  of  the  con- 
sideration for  the  sale  of  a  business,  they  "sev- 
erally agree  and  covniant  tbal  they  will  not  nor 
will  either  of  them,"  raifl^ige  In  a  certain  busi- 
ness, she  was  a  prindpal  tberrin,  and  was  per- 
sonally bound  thereby.— Koh-i-noor  Laundry  Co. 
V.  Lockwood,  141  Ind.  140,  40  X.  E.  677. 

[OOO]  (Sup.  1895) 

A  recital  in  a  mortgage  executed  by  a 
husband  and  wife  that  they  conveyed  the  prop- 
erty that  "we"  have  purchased  from  the  mort- 
gagee and  "we"  acknowledge  that  we  own  the 
real  estate  in  equal  shares  did  not  estop  the 
wife  from  denying  that  she  signed  the  notes 
and  mortgage  as  surety  for  her  husband.— Cole 
r.  Temple,  41  N.  E.  942,  142  Ind.  498. 

[p]     (App.  1895) 

Wlipre  a  wife  pledges  her  personal  prop- 
erty as  security  for  her  husband's  debt,  she  oc- 
cupies the  position  of  a  surety,  though  the  con- 
tract defining  the  terms  of  the  pledge  between 
the  husband  and  the  pledgee  is  not  signed  by 
her.— Goff  v.  Uankins,  11  Ind.  App.  456,  3ft  X. 
E.  2M. 

Rov.  St.  IS94.  18  asm,  69G2  (Rev.  St 
ISSl.  8§  511.'>,  5117),  provide  that  ail  legal  dis- 
abilities of  married  women  to  make  contracts 
are  al>oli3hed,  "except  as  heroin  otherwise  pro- 
vided," and  authorize  a  married  woman  to  ac- 
quire and  hold  real  and  personal  property,  the 
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same  as  if  anmanied,  and  further  dedare  that 
she  may  in  her  own  name  conv^  her  personal 
property,  and  make  any  contract  concerning  it 
Section  69B4,  Rev.  St.  1804  (section  5119,  Rev. 
St.  ISSl),  provides  that  &  married  woman  shall 
not  enter  into  a  contract  of  auretyalilp  as  In- 
dorser  or  in  any  other  manner,  and  such  con- 
tract, as  to  her,  shall  be  void.  Bdd,  that  a  con- 
tract of  suretyship  of  a  married  woman  is  void, 
whether  It  operates  upon  her  personal  or  real 
property.— Id. 

[PP]    (App.  1895) 

Under  Bums'  Ann.  St.  lSri4,  S  '»0fl2,  provid- 
ing that  a  married  woman  shall  be  bound,  tbe 
same  as  any  other  person,  by  an  estoppel  in 
pais,  a  statement  by  a  married  woman  that  her 
note  is  all  right,  and  that  she  has  no  defense 
thereto,  and  that  she  will  pay  it,  will  estop  her 
from  claiming,  as  defenses  to  an  action  on  it  by 
one  who  purchased  it,  relying  on  her  statement, 
tlwt  it  was  given  for  the  debt  of  a  third  person 
and  was  without  consideration. — Stephenson  v. 
Clayton,  14  Ind.  App.  IQ,  42  N.  E.  4U1. 

[PPP}  <9«p.l897) 

Tbe  determination  of  the  question  whether 
a  married  woman  is  principal  or  surety  in  an 
obligation  to  which  her  husband  is  a  party  is 
to  be  solved  by  inquiring  whether  she  received 
in  person  or  by  benefit  to  her  property  tbe  con- 
sideration for  which  the  obligation  was  execut- 
ed.—Leschen  T.  Guy,  48  N.  E.  344.  149  Ind.  17. 

[q]    (Snp.  IS99) 

Where  a  husband  anS  wife  executed  a  note 
for  money  loaned  to  the  wife  and  used  by  the 
husband,  before  tbe  passage  of  the  married  wo- 
man's act  of  1881.  and  after  that  law  went  in- 
to effect  the  husband  and  wife  executed  a  new 
note  in  renewal,  the  contract  of  tbe  wife  in 
executing  the  new  note  was  one  of  suretyship. 
—Lackey  t.  Boruff,  53  N.  R  412,  152  Ind. 
371. 

Iqq]  (SVP.1S99) 

Where  a  mortgagee  had  knowledge  that  a 
husband  and  wife  had  previously  owned  the 
mortgaged  property  as  tenants  by  the  entirety, 
and  had  conveyed  the  sam^  to  a  third  party, 
who  reconveyed  It  to  tbe  husband,  both  convey- 
ances being  without  consideration,  *ind  for  the 
sole  purpose  of  obtaining  the  loan,  the  mort- 
gage executed  by  the  husband  and  wife  was 
voidable  as  to  either  or  both  of  them  and  their 
subsequent  grantee,  under  Bums*  Rev.  St. 
18U4,  §  G.004,  prohibiting  a  married  woman 
from  executing  a  contract  of  suretyship  for  an- 
other.— Qovernment  Building  &  Loan  Inst.  No. 
2  V.  IVnny.  TvTi  N.  E.  "57,  154  Ind.  2G1. 

[r]  Under  Bums'  Rev.  St.  1901,  §  C0(i4  (Hor- 
ner's Rev.  St.  IflOl,  g  5110),  providing  that  a 
married  woman  shall  not  contract  as  surety  in 
any  manner,  and  such  a  contract  as  to  her 
shall  be  void,  whether  a  nmrried  woman  is 
principal  or  surety  will  be  determined  not  from 
the  form  of  tbe  contract,  but  upon  the  fact 
whether  the  wife  did  or  was  to  receive  in  per- 
son or  in  benefit  to  her  estate  the  considera- 


tion on  which  the  contract  rests.— (Snp^  1900) 
Field  V.  Xoblett.  56  N.  E.  841,  154  Ind.  357; 
(1002)  Cook  T.  Bnbriage,  64  N.  B.  003,  139 
Ind.  102;  (1902)  Guy  v.  Liherenz,  66  N.  E. 
186.  100  Ind.  524;  (App.  1903)  John  a  Groub 
Co.  V.  Smith.  OS  N.  E.  1030,  31  Ind.  App. 
085;  (Sup.  1904)  Harbaugh  v.  Tanner,  71  X. 
E.  145.  163  Ind.  574;  (1904)  Field  v.  Catnp- 
bell,  72  N.  E.  260^  164  Ind.  380,  108  Am.  St. 
Rep.  301. 

[rrj    {App.  1901) 

An  absolute  deed  of  trust  by  ft  married 
woman  and  her  husband  of  lands,  a  portion  of 
her  separate  estate,  the  lands  to  be  sold  aod 
the  proceeds  applied  to  the  debts  of  her  hus- 
t>and,  is  not  a  contract  of  suretyship,  and  void, 
within  Borns'  Rev.  St  1804,  S  6904,  provldinc 
that  a  married  woman  shall  not  enter  into  aoj 
contract  of  suretyship. — Rogers  v.  Shewmaket, 
60  N.  E.  402,  27  Ind.  App.  031.  87  Am.  St 
Rep.  274. 

[B]  (App.  1901) 
Whether  the  contract  of  a  married  woman 
binds  her  as  principal  or  only  as  snretj-,  and 
therefore  void  under  Bums'  Rev.  St  1901,  | 
5064  (Homer's  Rev.  St  %  5119),  is  not  to  be 
detemuned  from  the  form  of  the  contract,  bat 
from  a  determination  of  the  question  whether 
she  received  the  lienefit  of  the  consideration  on 
which  the  contract  rested.— Beidenkoff  v.  Bra- 
zee,  61  N.  E.  964,  63  N.  E.  577,  28  Ind.  App. 
046. 

[SB]    iSvp.  1902) 

Horaer's  Rev.  St  1901,  {  6119,  provides 
that  a  married  woman's  contract  of  suretyship 
shall  be  void.  Held,  that  where,  in  an  actloo 
to  foreclose  a  mortgage  given  by  a  married  wo- 
man, she  pleaded  by  cross  complaint  that  she 
had  given  the  mortgage  as  a  surety,  her  cro!)S 
complaint  was  not  insufficient  for  not  alleging 
that  tbe  mortgagee  knew  such  fact— Intenia- 
tlonal  Building  St  Loan  Ass'n  v.  Watson,  64 
N.  E.  23,  158  Ind.  50& 

[t]  (Snp.1902) 
Where  the  only  consideration  for  the  note 
of  a  married  woman  is  property  conveyed  to 
another,  the  title  not  resting  in  her,  she  is  ralf 
a  surety,  and  the  note  is  void  as  to  her.— Cook 
V.  Buhrlage,  C4  N.  E.  603,  159  Ind.  162. 

[tt]    (Sup.  1902) 

The  fact  that  a  wife  had  an  inchoate  in- 
terest in  the  real  estate  of  her  husband  does 
not  make  her  a  principal  od  a  note  given  by 
her  with  her  husband,  the  consideration  of 
which  was  used  to  pay  a  note  of  her  busbauii, 
secured  by  a  mortgage  on  the  real  estate.— 
Andrysiak  v.  Satkowski,  63  N.  E.  854.  G5  N. 
E.  280,  159  Ind.  428. 

Plaintiff  and  her  husband  executed  amort- 
gage  OD  real  estate  to  secure  two  notes  given 
by  bim  for  unpaid  purchase  money.  After^ 
wards  they  executed  a  note,  the  consideratios 
of  which  was  paid  on  one  of  the  notes  gireo 
for  the  purchase  money.    Btld,  that  tbe  wife 
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was  a  surety,  and  not  a  principal,  as  ahe  did 
Dot  receive  the  beDeflt  ot  the  consideration  of 
the  note;  it  being  used  to  pay  her  husband's 
debts.— Id. 

(u]  (8«».]902) 

The  consideration  for  a  note  given  by  hus- 
band and  wife,  and  secured  by  mortgage  given 
br  them  on  realty  held  hy  them  as  tenants  by 
entireties,  was  used  to  pay  individaal  debts  of 
the  husband,  and  no  part  of  the  consideration 
was  receired  by  the  wife,  or  expended  in  the 
betterment  of  any  property  In  which  she  had 
any  interest  Held,  that  tiie  wife  was  a  sare- 
ty.— Ony  t.  Liberenz,  65  X.  E.  186,  160  Ind. 

A  contractor,  in  order  to  complete  a  build- 
ing, borrowed  money;  he  and  his  wife  giving  a 
note  and  mortgage  on  realty,  held  by  them  as 
tenants  by  entireties.  The  owner  of  the  build- 
ing was  unable  to  pay  the  contractor  therefor, 
and  asaigned  to  him  a  contract  for  the  pur- 
chase of  the  land  occupied  by  the  building, 
which  land  was  subsequently  conveyed  to  the 
wife.  Beld,  that  such  conveyance  did  not  op- 
erate to  make  her  a  principal,  rather  than  a 
surety,  on  the  note  and  mortgage.— Id. 

Her  action  toward  securing  a  reduction 
did  not  estop  her  from  asserting  that  she  was 
a  mere  surety,  in  the  absence  of  any  BbowinK 
that  the  mortgagee  had  been  thereby  misled  to 
his  prejudice. — Id. 

Burns'  Rev.  St.  1901,  {  8417a  (Homer'e 
Rer.  St  1901,  8  6272a),  provides  that  an  own- 
er of  mortgaged  property  may  have  the  amount 
of  the  mortgnge,  not  exceeding  $700,  deducted 
from  the  assessed  valuation.  Held,  that  where 
a  boBband  and  wife  gave  a  mortgage  on  realty, 
owned  by  them  as  tenants  by  entireties,  to  se- 
cnre  their  note,  the  wife  at  the  time  acting 
merely  as  a  surety,  that  she  thereafter  joined 
with  her  husband  in  securing  a  deduction  un- 
der the  statute  was  not  an  "election"  on  her 
part  to  treat  the  note  and  mortgage  aa  binding 
on  her.— Id. 

tmt]  (App.1903) 

Under  Bums'  Rev.  St  1901,  f  69G4  (Hor- 
nn-'s  Rev.  St  1901.  |  5119).  providing  that  a 
married  womao  shall  not  contract  as  surety  in 
any  manner,  and  such  contract  as  to  her  shall 
be  void,  where  the  facts  set  out  in  the  answer 
of  defendant,  a  married  woman,  showed  that 
the  Judoisnnent  by  her  of  the  note  sued  on 
Tas  solely  for  her  husband's  benefit,  and  that 
the  ctmsideration  in  no  way  moved  to  her  or 
for  her  benefit  she  was  the  surety  of  her  hus- 
band, and  not  liable.— John  C.  Gioub  Co.  v 
Smith,  68  N.  E.  1030.  31  Ind.  App.  685. 

[T]    <8np.  1904) 

Bums'  Rev.  St.  1901.  |  6964  (Homer's 
Rev.  St  1901.  I  5119),  forbidding  married  wo- 
men to  enter  into  contracts  of  suretyship,  pro- 
hibits married  women  from  mortgaging  prop- 
erty held  by  themselves  and  husbands  as  ten- 
ants by  entireties  to  secure  either  the  debts  of 


their  husbands  or  of  any  other  person.— Webb 
V.  John  Hancock  Mnt  Life  Ins.  Co.,  69  N.  E. 
1.006.  162  Ind.  616,  66  L.  R.  A.  632. 

Where  a  husband  and  wife,  as  tenants  by 
entireties,  conveyed  property  to  a  trustee,  to 
convey  to  the  husband,  in  eonaideration  of  $1 
passing  to  the  wife,  a  mortgage  thereafter  ex- 
ecuted by  the  husband  aod  wife  to  enable  the 
husband  to  procure  a  loan  for  his  own  use  was 
an  evasion,  and  within  the  prohibition  of 
Burns'  Rev.  St.  1901,  §  6004  (Horner's  Rev. 
St.  1001,  §  5119),  forbidding  married  women 
to  enter  into  contracts  of  suretyship,  either  as 
indorsera,  guarantors,  or  otberoise.— Id. 

Where  a  mortgagee  knew  that  the  mortga- 
gors were  husband  and  wife;  that  two  years 
before  the  execution  of  the  mortgage  the  prop- 
erty had  been  conveyed  to  them  as  tenants  by 
entireties,  and  that  they  had  contlnaed  to  so 
hold  it  until  a  few  days  before  the  execution 
of  the  mortgage,  at  which  time  it  was  convey- 
ed through  a  trustee  to  the  husband  for  the 
nominal  consideration  of  fl.  whereas  Its  loan 
value  was  over  f4.000;  and  that  within  three 
days  the  husband  applied  for  the  loan— It  was 
put  upon  Inquiry,  such  as  Co  charge  It  with 
knowledge  that  the  conveyance  to  the  husband 
was  resorted  to  for  the  purpose  ot  evading 
Bums'  Rev.  St  1001,  S  6064  (Homer's  Rev. 
St.  1901,  i  5119).  forbidding  married  women 
from  entering  into  contracts  of  suretyship. — Id. 

Where  a  mortgagee  bad  knowledge  at  the 
time  it  made  a  loan  to  the  husband  of  the  fact 
of  an  evasion  of  Burns'  Rev.  St  1901,  §  6{H>4 
(Horner's  Rev.  St.  1001.  g  5119),  forbidding 
nuirried  women  to  enter  into  contracts  of  sure- 
tyship, and  was  afforded  the  same  means  of 
knowledge  at  the  time  it  made  a  second  loan 
to  him,  and  accepted  a  second  mortgage  on  the 
same  property,  it  must  be  held  chargeable  with 
the  same  knowledge  at  the  time  of  accepting 
the  second  mortgage. — Id. 

Where  a  mortgagee  knew  that  the  mortga- 
gors were  husband  and  wife,  and  that  the 
property  had  been  held  by  them  as  tenants  by 
entireties,  it  was  bound  to  know  the  protec- 
tion afforded  the  wife's  tenancy  by  Bums'  Kev. 
St  1JK>1.  S  m'A  (Horner's  Rev.  St.  1901,  § 
5110),  forbidding  married  women  to  enter  into 
contracts  of  suretyship,  either  as  Indorsers, 
guarantors,  or  othenvixe.— Id. 

[vv]    (Sap.  1904) 

Where  a  married  woman  gave  a  note  to 
one  to  whom  her  husband  was  iadebted  in  sat- 
isfaction of  the  indebtedness,  the  wife  was  not 
Ihe  loss  a  surety  because  of  the  fact  that  thk' 
note  was  given  to  one  to  whom  the  husband 
was  then  indebted.— Harbaugh  v.  Tanner.  71 
N.  E.  145,  163  Ind.  574. 

[w]    (Sop.  UQU 

Under  Burns*  Ann.  St  1001,  S  6064,  mak- 
ing a  married  woman's  contract  of  suretyship 
void,  there  can  be  no  recovery  on  her  surety- 
ship undertaking,  except  where  the  facts  are 
such  that  the  person  who  accepted  it  was  rea- 
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i^Dnubly  justified  in  eupposing  and  did  suppose 
tliat  she  was  not  only  a  principal  in  name,  but 
also  in  fact— Field  v.  Campbell,  72  N.  E.  2G0, 
ItW  Ind.  ^89,  108  Am.  St.  Rep.  301. 

Tbe  fact  tbat  a  husband  was  io  need  oC 
money  to  indemnify  tbe  sureties  on  bis  bond 
as  county  treasurer  did  not  render  a  contract 
nijide  by  the  wife,  under  which  sbe  borrowed 
Dumey  to  as-'^ist  tbe  busband,  a  valid  one; 
lUiTtis'  Ann.  St.  1001,  §  6904,  making  a  mar- 
ried woman's  contract  of  suretyship  void. — Id. 

fww]  Under  the  direct  provisions  of  Bums' 
AuD.  St.  1!)01,  §  0004,  a  contract  of  suretyship 
by  a  married  woman  is  void  as  to  her. — (App. 
1!K>4)  Ft.  Wayne  Trust  Co.  v.  Sililer.  72  X.  E. 
■iiU,  34  Ind.  App.  140;  (100.-))  Davis  v.  Neigh- 
bors, 73  N.  E.  151,  34  Ind.  App.  441. 

[x]  (Apv.  1903) 
An  affidavit,  signed  by  a  married  wontan, 
that  n  loan  was  a  joint  one.  will  not  estop  her 
to  claim  the  benefit  of  Bums*  Ann.  St.  1901, 
I  GOCA.  declaring  void  contracts  of  suretyship 
by  married  women,  where  persons  loaning  mon- 
ey to  her  husband  knew  that  she  executed  the 
contract  as  surety;  she  not  being  ])n>sent  when 
tbe  affidavit  van  delivered,  nor  when  the  loan 
was  consummated,  and  teRtifying  tbat  she  did 
not  know  the  contents  of  the  affidavit. — Davis 
V.  NoiKlilH>n(.  73  N.  E.  151,  34  Ind.  App.  441. 

In  an  action  on  a  note  execiiteil  by  a  mar- 
rii'd  woman,  jointly  with  her  hnshand,  for  a 
loan  of  money,  proof  tliat  slie  never  requested 
a  loan,  and  did  not  request  a  tliird  person  sign- 
ing  tilt'  note  as  surety  to  sipn  tlie  note  for  her; 
that  siie  bad  no  occupation,  otlier  tiinn  that  of 
liimscliceper;  that  she  was  not  present  when 
tbe  loan  was  made,  and  did  not  receive  any 
part  of  the  money;  and  that  it  was  not  expend- 
ed either  for  her  use.  or  for  tbe  betterment  of 
any  estate  in  which  she  had  an  interest— shows 
that  she  signed  the  note  as  surety. — Id. 

[XX]   (App.  1908) 

Bums'  Ann.  St.  1901,  $|  COOO,  0004,  abol- 
ish disabilities  of  married  women,  except  as 
otherwise  provided,  and  declare  that 'a  married 
woman  shall  not  enter  Into  a  contract  of  sure- 
tyship. Acta  1903,  p.  394,  c.  214  (Bums'  Ann. 
St.  1005,  I  6940a),  proyides  that,  if  any  married 
woman  shall  execute  her  note  for  a  loan,  and 
the  lender  shall  pay  the  proceeds  to  her  by 
check  payable  to  her  order,  and  she  shall  state 
under  oath  that  the  money  is  to  be  used  for  her 
own  separate  use,  she  shall  not  be  permitted  to 
claim  that  the  loan  was  made  for  the  use  of 
another  person.  A  married  woman  executed 
notes  secured  by  a  mortgage,  and  made  an  affi- 
davit averring  tbat  the  money  was  to  be  used 
for  the  betterment  of  her  own  property.  The 
court  found  that  the  notes  evi<lenced  a  loan 
made,  and  that  the  same  was  paid  by  a  check 
payable  to  her  order,  which  she  subsequently 
indorsed.  Held,  that  she  was  estopped  from 
asserting  that  she  executed  the  notes  and  mort- 
gage as  surety  for  another.— Ludlow  v.  Colt,  83 
N.  E.  043,  41  Ind.  App.  138. 


[y]     (App.  1908) 
A  married  woman  cannot  alone  ccQvef, 
or  mortgage,  her  real  estate,  or  become  a  surety. 
—Indianapolis  Brewing  Co.  t.  Behnke,  41  Ind. 
App.  288,  81  N.  E.  119. 

[yy]  (App.  1908) 

An  agreement  between  a  wife  and  a  mort- 
gagee that  in  consideration  of  the  mortgagee's 
becoming  surety  for  her  husband  she  wonid 
sign  a  second  mortgage  with  her  fansband  and 
would  waive  an  indemnity  bond  given  her  by 
the  mortgagee  conditioned  for  the  payment  to 
her  of  money  if  the  first  mortgage,  also  hrid 
by  him,  were  foreclosed,  was  not  a  contract  of 
suretyship,  which  a  married  woman  is  prohibit- 
ed from  executing  under  Bums'  Ann.  St  1908, 
g  7855,  such  a  contract  being  one  whereby  one 
person  engages  to  be  answerable  for  the  debt, 
default,  or  miscarriage  of  another.— Druckamil-* 
ler  V.  Coy,  42  Ind,  App.  500,  85  N.  R  1028. 

ts]     (App.  1910) 

A  married  woman  has  no  power  to  deal  as 
principal  if  she  is  in  fact  a  surety.— Weil  v. 
Waterhouse,  91  N.  E.  740. 

Fob  Cases  fbou  Other  States, 

See  20  Cent.  Dig.  Hub.  &  W.  IS  340- 

353,  798. 
See.  also,  21  Cye.  pp.  1320-1322. 

§  88.  BelMues. 

Between  husband  and  wife,  see  ante,  {  51. 

[a]    (Snp.  ISSI) 

Prior  to  tbe  revision  of  1S81,  a  married 
woman  who  was  personally  indebted  could  not. 
without  her  husband's  consent,  make  a  settlo- 
mcnt  of  the  claim  which  could  bo  set  up  ajiiainst 
her,  or,  after  her  death,  her  personal  represcn- 
tative.— Smith  v.  Smith,  80  Ind, 

W^here  defendant  prior  to  the  purchase  of 
the  interest  of  his  sister,  who  was  a  married 
woman,  in  certain  land,  had  executed  a  release 
and  dischai^d  her  from  certain  demands  on  a 
sufficient  consideration,  such  demands  did  not 
constitute  a  valid  consideration  for  a  receipt 
for  a  payment  due  on  land  purchased  from  her. 
since  without  the  consent  of  her  husband  the 
wife  had  no  power  to  restore  sach  demandi  to 
vitality,— Id. 

Fob  Cases  frou  Otheb  States, 

See  2fi  Cent.  Dig.  Hub.  &  W.  H  354-357. 
See,  also,  21  Cyc.  pp.  1322,  1323. 

§  88.  Ratification. 

[a]    (Snp.  1872) 
A  married  woman,  by  failing  to  iaterpow; 
tbe  defense  of  coverture  to  a  suit,  is  estopped 
from  availing  herself  of  such  fact  after  judg- 
ment to  avoid  a  levy  of  execution.— Elsoo 
O'Dowd,  40  Ind.  300. 

[b]  A  contract  by  a  married  woman,  void  for 
want  of  power  to  make  it,  cannot  be  radfied 
by  her  after  her  husband's  death  without  t 
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new  coDsideration.— (Snp.  1873)  Slaher  v.  Mar- 
Un,  43  Ind.  314;  (1891)  Austin  v.  Daris,  128 
Ind.  472,  26  N.  B.  890,  12  U  B.  A.  120,  20 
Am.  St  Rep.  45& 

[e]     (Swp.  UTfi) 

When  attomeya  procure  a  divorce* and 
jn^ment  for  alimony  for  a  woman,  a  promise 
hj  her  to  pay  them  a  certain  Bum,  in  consid- 
eration of  their  services  already  rendered  in 
the  suit,  "and  for  such  services  as  they  would 
bare  to  render  in  collecting  said  alimony,"  is 
supported  by  a  consideration  accruing  after 
the  disability  of  coverture  is  removed,  and  is 
enforceable. — Putnam  v.  Tennyson,  50  Ind.  456. 

A  promise  by  a  divorced  woman  to  pay  the 
attorneys  who  procured  her  divorce  their  fees 
is  vitbont  consideration.— Id. 

•   [0]  (8«p.l8S3) 

The  promise  of  a  married  woman  to  pay 
an  attendant  for  services  is  void;  and  the  fact 
that,  after  becoming  a  widow,  she  acknowledged 
it,  is  inmiaterial.  An  acknowledgment  is  not 
a  promise  to  pay. — Candy  v.  Coppock,  85  Ind. 

M    (Sop- 1891) 

Where  a  wife  joined  with  her  husband  in 
a  contract  to  leave  an  adopted  child  his  prop- 
erty at  his  death,  tt  is  void  as  to  her,  and  in* 
capable  of  ratification  by  her.— Austin  v.  Davis. 
128  Ind.  472,  26  N.  E.  800,  12  U  R.  A.  120, 
25  Am.  St.  Rep.  4uG. 

m  (ApP.  1891) 
The  execution  of  a  deed  by  a  wife  to  a  pur- 
chaser procured  by  real-estate  brokers,  and  the 
receipt  by  her  of  the  proceeds  of  the  sale,  con- 
stitute a  ratification  of  the  nnauthorizod  hiring 
of  the  brokers  by  her  husband,  and  render  her 
liable  to  them  for  commissions. — Barnett  v. 
OInting,  3  Ind.  App.  416,  29  N.  E.  154,  927. 

U  (App.  1892) 
Where  a  married  woman  agrees,  In  consid- 
eration of  the  conveyance  to  her  by  her  husband 
of  all  his  property,  that  she  will  pay  his  debts. 
Rich  agreement  is  absolutely  void,  and  could 
not  be  ratified  by  her  after  the  death  of  her 
husband.  She  could  then  be  hound  only'  by  a 
new  contract,  based  on  a  new  and  sufficient 
coasideration.— Keadle  T.  Siddens,  5  Ind.  App. 
8,  31  X.  E.  539. 

[h]  (APP.1S92) 
A  woman  offered  to  leave  her  property  to 
her  niece  if  the  niece  would  live  with  her  as 
a  companion  and  assistant  Soon  after,  the 
woman  married.  Several  years  later  the  niece 
accepted  tiie  offer  and  lived  with  the  woman 
eight  years.  The  woman  died  without  makiDg 
any  provii^on  for  the  niece.  Held,  that  the 
contract  was  void,  because  made  and  perform- 
ed during  coverture,  and  a  promise,  made  aft- 
er coverture,  to  pay  fear  such  services,  could 
not  be  enforced  unless  it  was  supported  by  a 
niluable  consideration.— Davis  t.  Schmidt  31 
N.  E.  840. 


Fob  Cases  fbou  Otueb  States, 

See  2G  Cent.  Dig.  Hus.  &  W.  %it  358-361 ; 

U  Cent.  Dio.  Contracts,  Sf  365,  366. 
See,  also,  21  Qyc.  p.  1826;  note,  C3  Lu  B. 

A.  366. 

S90.  Avoidmae*. 
[a]  (Sap.  1880) 
Where  a  widow  brought  action  on  a  life  in- 
surance policy  issued  on  the  life  of  her  hus- 
band for  her  benefit,  and  one  of  the  defendants 
aiuwered  by  way  of  cnws-complaint  setting  ap 
a  written  assignment  of  the  policy  by  plaintiff 
and  her  husband  to  secure  them  for  money 
loaned  plaintiff,  her  reply  of  coverture  at  the 
time  of  the  execution  of  the  assignment  was 
sufficient.— Godfrey  t.  Wilson,  70  Ind.  00. 

P>]    (Sup.  18S2) 

If  an  infant  who  is  also  a  married  wo- 
man makes  an  instrument  voidable  because  of 
her  infancy,  the  disability  of  coverture  enabica 
her  to  postpone  the  act  of  avoidance  until  a 
reasonable  time  after  the  coverture  ends.— Sims 
V.  Smith,  8G  Ind.  577. 

to]     (Sup.  18S7) 

Coverture  is  a  personal  defense;  and  the 
grantees  of  mortgaged  premises  cannot  plead 
as  a  defense  to  an  action  to  foreclose  that  the 
mortgage  was  granted  by  a  married  woman  as 
surety,  and  is  invalid  under  Rev.  St  ISSl.  % 
5119,  which  declares  that  a  contract  of  surety- 
ship by  a  married  woman,  "as  to  her,  shall  be 
void."— Bennett  v.  Mattingly,  110  Ind.  197,  10 
N.  E.  200,  11  N.  E.  792. 

[d]     (Sap.  1887) 

Where,  in  an  action  to  foreclose  a  mort- 
gage executed  by  a  husband  and  wife,  the  wife 
by  her  cross-complaint  asked  to  have  the  mort- 
gage canceled  on  the  ground  that  she  executed 
ts  as  surety  for  her  husband,  the  burden  was 
on  her  to  show  that  the  note  and  mortgage  were 
invalid  as  to  her  by  reason  of  her  having  ex- 
ecuted them  as  such  surety. — Bartholomew  v. 
Pierson,  14  N.  E.  249,  112  Ind.  430. 

W     (Sap.  1888) 

Under  Rev.  St.  1881,  S  5119,  providing 
that  a  contract  of  suretyship  by  a  married 
woman  shall  be  void  as  to  her,  her  children,  on 
her  death  while  married,  stand  in  her  shoes, 
and  may  set  up  the  invalidity  of  a  mortgage  of 
her  separate  estate,  executed  by  her  as  surety, 
In  a  proceeding  against  them,  as  her  lielrs,  to 
foreclose.— Ellis  v.  Baker,  116  Ind.  408,  19  X. 
E.  193. 

[f]  (Sap.  1892) 

A  contract  of  suretyship  by  a  married  wo- 
man can  be  avoided  6nly  by  the  woman  herself, 
or  those  in  privity  of  blood,  or  in  representation 
to  her.— Kaut  v.  Storey,  30  N.  E.  886,  131  Ind. 
46. 

[g]  (Sap.  18») 

\  creditor  of  a  married  woman  cannot 
avoid  her  contracts  of  suretyship,  under  Ilor- 
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ner's  Rev.  St.  1807.  {  5110  (Bnms'  Rev.  St. 

§  0004),  providing  tbat  "a  married  woman 
shall  not  eoter  into  any  contract  of  suretyBbip, 
*  *  *  and  such  contract  as  to  her  Bhall  bo 
void."— Lackey  v.  Boruff,  53  N.  B.  412,  132 
Ind.  371. 

[b]     (App.  ISOS) 

A  married  woman,  rerpivina  for  hersplf 
notliing  in  return  Cor  her  assignment  of  her 
certificate  of  bank  stock  to  secure  her  buxbaiid's 
individual  indebtedness  may  maintain  replevin 
for  the  certificate  without  returning  the  con- 
sideratioD  therefor.— Opperman  v.  Citizens' 
Bank  of  Michigan  City,  85  N.  E.  001. 

Fob  Cases  pho«  Oi-her  States. 

See  26  Cent,  Dig.  Hub.  &  W.  §§  310,  302- 
304. 

See,  also.  21  Cyc.  p.  1327. 

(D)  TRADE  OR  BUSINESS. 

Liability  of  .separate  estate  for  debts  incurred 
in  business,  see  post,  S  100. 

$  96.  RiEhts  and  poweri  of  sole  traders. 

Capacity  of  wife  to  sue  and  be  sued,  see  post, 

§  203. 

[a]    (Sap.  1S9G) 

A  contract  by  a  married  woman  and  her 
husband,  on  the  sale  of  a  busineBs.  not  to  engape 
in  the  same  business  for  a  certain  time,  is  valid 
as  to  the  wife,  under  Rev.  St.  1804.  §  6900  (Rev. 
St.  S  5115),  providing  tbat  the  disabilities 

of  ccvertnre  shall  be  abolished,  it  not  being  with- 
in the  exceptions  of  Rev.  St.  1804,  SS  0001,  C0&4 
(Rev.  St.  1881,  8§  5110,  5110).  -  Koh-i-noor 
Laundry  Co.  v.  Lockwood,  141  Ind.  140,  40  N. 
B.  677. 

For  Cases  from  Otiieb  States, 

See  2G  Cent.  Dig.  Hub.  &  W.  S  372. 
See,  also,  21  Cyc.  p.  1338. 

S  97.  Married  weineB  aa  partners. 

Husband  and  wife  as  partners,  see  ante,  |  42. 

[a]  (SDP.18C0) 
As  an  abstract  proposition,  the  law  may 
not  authorize  a  married  woman  to  enter  into 
a  contract  of  partnership,  but  If  she  does 
make  such  contract,  and  in  pursuance  of  it 
places  her  separate  funds  In  the  firm  of  which 
Khe  is  by  contract  a  partner,  such  funds  can- 
not, while  there,  be  made  subject  to  faer  hus- 
band's debts.— Magbee  t.  Baker,  15  Ind.  254. 

Ibl  (Sop.  md) 

ruder  Rev.  St.  1881,  §  .^llo,  which  abol- 
ishes the  disabilities  of  married  women  to  make 
contracts,  and  section  iil22.  which  exempts  a 
husband  from  linbility  for  his  wife*s  debts  con- 
tracted when  she  is  in  partnership  with  any 
third  pei-son,  a  married  woman  may  become  a 
partner  in  a  business  firm. — Conaut  v.  Xational 


State  Bank  of  Terre  Haute,  121  Ind.  323,  22 
X.  E.  2.V). 

Fob  Cases  fbom  Otueb  States, 

See  20  Cent.  Did.  Huh.  &  W.  {  373. 
See,  also,  21  Cyc.  p.  1341 ;  notes.  31  Am. 
St  Rep.  034.  34  Am.  St  Rep.  330. 

§  98.  Married  women  aa  membera  of  eor- 
porations  or  Joint-atoek  eem- 
paniea. 

[a]    (Sup.  1880) 

I*rior  to  Act  March  25,  1870,  a  married 
woman  could  not  become  a  member  of  a  drain- 
ing association  incorporated  under  Act  March 
10,  1S~^,  by  signing  its  original  articles  of  in- 
corporation; and,  not  being  a  member  of  the  as. 
sociatioQ.  she  is  not  restricted  by  the  statute  to 
such  defenses  merely  as  relate  to  the  amount 
of  the  assessment  of  benefits  to  her  lands, 
and  it  is  erroneous  to  permit  tbe  association  to 
prove  the  public  utility  of  the  work  and  the 
benefits  her  land  would  receive. — Uberty  Tp. 
Draining  Ass'n  v.  Watkins,  72  Ind.  458; 

Fob  Cases  fbou  Other  States, 

See  20  Cent.  Dig.  Hua.  &  W.  i  374. 
See,  alscs  21  Cyc.  p.  1342. 

§  99.  Bights  and  UaUUUea  ef  hasbaad 
of  sole  trader. 

[a]  (Sap.  1S69) 
A  married  woman  carrying  on  a  business 
in  her  own  name,  and  living  with  her  husband, 
whom  by  a  written  instrument  she  had  made 
her  agput  to  manage  her  business,  borrowed  for 
her  own  use  a  sum  of  money,  which  was  de- 
livered to  her  personally,  for  which  she  and 
her  husband  executed  a  promissory  note:  the 
payee  relying  on  her  for  its  payment  Held,  in 
a  suit  on  the  note  after  the  woman  had  been 
divorced  from  her  said  husband  and  while  she 
was  still  unmarried,  that  she  was  not  peraon- 
ally  liable  on  tbe  note.— O'Daily  v.  Morris,  31 
Ind.  111. 

lb]    (Sap.  1S71) 

Where  a  wife  engages  in  business  with 
the  consent  of  the  husband,  the  business  is  re- 
garded as  that  of  the  husband,  the  wife  as  his 
agent,  and  he  is  twund  for  the  performance 
of  contracts  which  she  may  make  relating  to 
such  business;  but  where  the  wife  incurs  the 
indebtedness,  and  the  credit  is  given  to  her 
exclusively,  and  there  can  be  no  presamption 
that  she  was  acting  as  the  agent  of  the  hnsband 
merely,  the  husband  is  not  llaUe.— Jenkins  t. 
Flinn,  37  Ind.  340. 

[C]  (Snp.  1904) 
A  wife  conducted  a  business,  her  hoaband 
being  a  general  manager  thereof,  and  the  nime 
of  one  who  was  employed  was,  by  agreement 
with  him,  nae  as  tiiat  of  a  partner,  and  the 
husband  executed  a  note  to  the  employ*  foi 
waKCS.  etc..  the  note  reciting  that  tbe  husband 
was  agent  for  the  firm.    Held,  that  the  note 
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w«s  binding  on  the  wife.— Taylor  r.  Angel,  71 
N.  E.  49^  102  Ind.  6Ta 

Fob  Casts  fboic  Otheb  States, 

See  26  Cxtn.  DiQ.  Hus.  &  W.  I  375. 
See,  also,  21  Cyc.  p.  1339. 

(E>  TORTS. 

Liability  of  huBband  for  keeping  disorderly 
house  owned  by  wife,  see  Disobdebly 
HOCSE,  $  5. 

Liability  of  hasband  for  sale  of  intoxicating 
liquor  by  wife,  see  Iktoxicatimq  IjIQUOBS, 
«  170. 

RiKbts  of  action  for  torts  of  wife,  see  post,  i 
214. 

f  102.  Torts  (tnrlas  oOTMtnre  im  seneral. 

M    <8np.  1863) 

The  husband  is  liable  for  the  torts  and 
frands  of  his  wife  committed  daring  coverture. 
-Ball  T.  Bennett.  21  Ind.  427,  S3  Am.  Dec 

336. 

Where  the  tort  of  the  wife  ig  not  commit- 
ted in  company  with  the  hnsband,  or  by  his 
order,  they  are  jointly  liable.— Id. 

If  the  wife  commits  a  tort  in  company 
with  the  husband,  or  by  his  order,  he  Is  alone 

liable.-Id. 

[b]  (Sap.  1S79) 

A  hosband  is  liable  In  replevin  for  his 
wife's  unlawful  detention  of  another's  chattels 
nnder  claim  of  title  in  herself.— Choen  t.  Por- 
ter. 66  Ind.  194. 

[c]  (Svp.  1881) 

The  husband  and  wife  are  jointly  liable 
for  the  wrongful  taking  and  conversion  of  mon- 
ey by  the  wife,  and  the  wife's  answer  of  her 
coverture  will  be  iostifficieat  on  demurrer,  in 
the  absence  of  an  allegation  that  she  committed 
the  alleged  tort  in  company  vith  or  by  the 
order  of  her  hnsband.— Stockwell  v.  Thomas, 
76  Ind.  506. 

[d]  (Sap.  1883) 

Before  the  enactment  of  Act  Sept.  19, 
ISSl,  a  husband  wae  liable  for  his  wife's  torts. 
-UcCabe  v.  Berge,  89  Ind.  225. 

[•]    (Snp.  1885) 

Prior  to  Sept.  19,  1881,  husband  and  wife 
were  jointly  liable  in  damages  for  the  wife's 
torts.— McCaslin  v.  State  ex  rel.  Auditor  of 
Sute,  99  Ind.  428. 

[t]  (App. !»:) 
Under  Bums*  Rev.  St.  1001,  ||  6865,  6966, 
naUng  the  wife  alone  liable  for  her  tort  com- 
fldtted  not  in  his  presence  or  by  his  direction, 
Ibe  hasband  is  not  liable  for  her  negligent  act, 
not  committed  in  his  presence  or  by  his  direc- 
tion, while  driving  hia  team;  she  not  being 
ravaged  in  driving  as  his  servant,  but  as  his 


wife.— Radke  v.  Schlundt.  05  N.  E.  770,  80 
Ind.  App.  213. 

For  Cabbs  fboh  Otheb  States, 

See  26  Cent.  Dig.  Hus.  ft  W.  H  378-380. 
See,  also,  21  Cyc.  p.  1350;  note,  80  L.  B. 
A.  521. 

(F)  CRIMES. 

Larceny  by  one  spouse  of  property  belong- 
ing to  the  other,  see  Larceny,  S  7. 

§  107.  Crimes  dnziac  eorertvre  la  cn- 
•raL 

.    [a]    (8vp.  1831> 

If  a  wife  commit  an  indictable  offense  with- 
out the  presence  or  coercion  of  her  husband,  she 
alone  is  responsible  for  the  offense.— Pennybaker 
y.  State,  2  Blackf.  484. 

Fob  Cases  fboh  Otheb  States, 

See  26  Cent.  Dio.  Hub.  ft  W.  H  884-388^ 

392. 

See,  also.  21  Cyc.  pp.  1353-1355. 

V.  WIFE'S  SEPAHATE  ESTATE. 

Capacity  of  wife  to  sue  and  be  sued,  see  post, 
S203. 

Evidence  in  will  contest,  see  WtLia,  I  292. 
Homestead   in   separate  estate,   see  Houe- 

STEAD,  S  87. 
Laws  relating  to  M  impairing  obligation  of 

contracts,  see  Constitutional  Law,  §  154. 
Limitation  of  action  by  wife  to  recover  separate 

property,  see  LmiTATioN  of  Actions.  8  73. 
Property  subject  to  mortgage,  see  Mobtgages, 

8  12. 

Rights  of  action  relating  to  separate  estate,  see 
post,  8  215. 

(A)  WHAT  CONSTITUTES. 

Conveyance  to  husband  and  wife,  see  ante,  { 
14. 

Pleading,  see  post,  g  229. 

S  110.  Nature  of  ettnltaUe  or  statntory 
estate. 

[a]  (Sap. 

A  wife's  release  of  dower  in  a  conveyance 
of  her  husband's  real  estate  is  a  valuable  con- 
sideration, and  money  paid  for  it  may  be  se- 
cured to  the  wife  through  a  trustee.— Hale  T. 
Plummer,  6  Ind.  121. 

[b]  (Sup.  1879} 

A  policy  of  insurance  issued  on  the  life 
of  a  husband  for  his  wife's  benefit  is  her  prop- 
erty, and  can  be  assigned  only  by  her.  When 
an  action  is  brought  by  a  creditor  to  recover  the 
amount  due  on  such  a  policy,  od  the  ground 
of  fraud  on  the  part  of  the  husband  in  taking 
it  out  and  In  paying  the  premiums,  the  most 
that  he  can  recover  in  any  event  is  only  the 
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aggregate  amount  of  the  premiums  thus  pkid; 
and  It  is  on\y  on  the  clearest  proof  of  fraud 
that  he  caa  recover  at  all.— Pence  v.  Makepeace, 
GS  Ind.  345. 

[C]    (Sop.  1885) 

An  insurance  policy  taken  by  a  man  on 
his  life,  and  made  payable  to  bis  wife  or  her 
assigns,  is  assignable  by  ber  in  a  state  the  law 
of  which  permits  her  to  transfer  her  property. 
— Damron  t.  Peno  Mut.  Life  log.  Co.,  99  Ind. 
478. 

Fob  Cases  fbom  OmEB  States, 

See  26  Cent.  Dig.  Hus.  &  W.  58  39G-407. 
See.  also,  21  Cyc.  pp.  1357-1364,  1367- 
1371. 

}  111.  MarHed  women's  property  acti. 

Subjects  and  titles  of  acts,  see  Statutes,  i 

11a. 

Fob  Cases  fbou  0th eb  States, 

See  26  Cent.  Diq.  Has.  &  W.  S§  3(^-30S. 
See,  also,  21  Cyc,  pp.  1304^1300;  note, 
70  Am.  Dec.  306. 


1 112.    OoutttntionUltT. 

[a]    (Snp.  1863) 

Semble  that  the  Iiegislature  may  limit  the 
power  of  a  feme  covert  over  her  legal  fee-sim- 
ple estates  for  the  purpose  of  protecting  them 
for  her  benefit.— Cox's  Adm'r  v.  Wood,  20 
iDd.  54. 

For  Cases  from  Other  States, 

See  20  Gent.  Dig.  Hus.  &  W.  i  393. 
See,  also,  21  Cyc.  p.  1304. 

§113.    Constraotion   and  operation 

in  generaL 

As  to  capacity  of  married  woman  to  execute 
note  in  general,  see  ante,  §  80. 

Effect  on  estates  conveyed  to  husband  and  wife, 
see  ante,  $14. 

Effect  on  right  of  wife  to  eootmct  with  husband, 
see  ante,  §  37. 

Operation  of  married  woman's  act  on  common- 
law  rule  that  marriage  extinguishes  debt  due 
wife  from  husband,  see  ante,  9  38. 

[a]  (Sap.  ]$57) 
Acts  1S47,  p.  45,  In  no  manner  impairs  the 
husband's  rights  in  the  real  estate  of  the  wife. 
It  simply  protects  it  from  sale  on  execution 
for  his  debts.  It  literally  imports  that,  and  its 
operation  should  not  be  enlarged  by  construc- 
tion.—Junction  R.  Co.  v.  Hairis,  9  Ind.  184, 
GS  Am.  Dec.  6ia 

tb]    (9ap.  1S58) 

The  intention  of  the  Legislature,  to  be 
considered  particularly  in  construing  the  laws 
relative  to  married  women,  was  not  to  destroy 
the  community  of  interest,  but  rather  to  secure 
to  the  wife  ber  own  property  against  a  spend- 
thrift husband.— Reese  v,  Cochrnn,  10  Ind.  395. 


rcl    (Sap.  1869) 

Under  the  married  woman's  property  acts 
all  the  property,  both  real  and  peramsl,  beld 
by  a  woman  at  the  time  of  her  marriage  or 
acquired  durinir  coverture,  remains  ben  in  all 
respects  as  fully  as  if  she  bad  remained  on- 
married,  escept,  only,  that  she  cannot  alienate 
without  ber  husband's  consent;  bnt  she  may 
sue  him  or  any  one  else  in  respect  to  sodi  se^ 
arate  property.- Scott  v.  Scott,  13  Ind.  225. 

[d]    (Sap.  1S90) 

Rev.  St.  1881,  i  5130,  providing  that  a 
married  woman  may  carry  on  any  trade  or 
business  and  perform  any  labor  or  services  on 
her  sole  and  separate  account  and  that  the 
earnings  accruing  therefrom  shall  be  her  sole 
and  separate  property,  in  no  way  changes  the 
relation  between  husband  and  wife. — Citizens' 
St.  R.  Co.  V.  Twiname,  23  N.  E.  158,  121  Ind. 
375,  7  L.  R.  A.  352. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dio.  Hus.  &  W.  S  3!>1. 
See,  also,  21  Cj-c.  p.  1365. 

(114.  —  RetroaetlTe  «qperatioB* 

M  (Sap.  1S79) 
Rev.  St.  1873,  p.  554,  giving  the  execution 
debtor's  wife  one-tbird  interest  in  the  property, 
and,  on  the  vestlog  of  the  reraaining  two-thirds 
in  the  purchaser,  the  right  of  immediate  pos- 
session and  partition,  applies  to  judgments  ren- 
dered on  contracts  made  before,  as  well  as  to 
those  made  since,  the  statute  took  effect— Tay 
lor  V.  Stockwell,  00  Ind.  505. 

Fob  Cases  fbou  Other  States, 

See  26  Cent.  Dig.  Hub.  &  W.  |  395. 
See,  also,  21  Cyc  p.  1306. 

§  115.  Propertj  of  wife  at  time  of  aur- 
rlaco. 

As  vesting  in  husband  la  general,  see  ante,  i 
10. 

Debts  due  wife  from  husband  before  marriage, 
see  ante,  S  88. 

[a]  (Sup.  1857} 

The  personal  property  of  the  wife,  held  hy 
her  at  the  marriage,  remains  ber  separate  prop- 
erty by  Laws  1853,  c  38,  I  5.— Wilkins  v. 
Miller.  9  Ind.  100,  affirmed  Oime  t.  Boyd,  10 
Ind.  388. 

[b]  (Sup.  1867} 

A  husband  and  wife  cannot  during  mai^ 
riage  make  contracts  which  will  be  enforced  at 
law,  without  the  intervention  of  a  trustee;  bnt 
courts  of  equity  will  hold  the  hnsband  and  bis 
heirs  trustees  of  the  wife's  separate  property,  if 
he  take  possession  of  It  in  any  other  way  than 
by  gift,  express  or  impUed^Resor  t.  Rcsor, 
0  Ind.  347. 

Fob  Cases  from  Otheb  States, 

See  26  Cent.  Dig.  Hus.  ft  W.  H  408-412. 
See,  also,  21  Cyc.  p.  1371 ;  note,  31  C.  C 
A.  40. 
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{116.  outs  to  wife. 
M     (Sap.  1876) 

Where  a  husband  catuoi  a  promissory 
note,  girai  in  comrideration  of  the  sale  and 
amverance  of  his  real  estate,  to  be  made  to 
his  wife,  thon^  without  her  knowledge,  and 
deliven  it  to  her,  whether  as  a  sift  to  her 
(which,  in  the  absence  of  anythlns  to  the  con- 
trary, would  be  inferred)  or  for  the  purpose  of 
repaying  her  for  money  or  odier  pn^rty  of 
her  separate  estate  used  by  said  husband  in  the 
purchase  of  s^d  real  estate,  she  does  not  hold 
Bsid  note  as  the  trustee  of  her  husband,  so  as 
to  raider  TaUd  as  against  her  a  payment  there- 
on made  to  him,  hut  sach  note  is  her  separate 
propcrty.~Carver  v.  Carver,  58  Ind,  241. 

[b]  (Sn».i8S3> 
Whore  a  husband  purchased  personal  prop- 
erty, and  paid  the  balance  of  the  price  with 
money  obtained  from  his  father-in-law,  who 
afterwards  gave  the  wife  the  note  made  for  the 
money,  no  trust  arises,  as  such  numey  is  not 
the  wife's.— Meredith  t.  Gitisens'  Nat  Bank,  92 
iDd.  343. 

[e]  (APP.1M1) 
The  eridence  shows  that  a  married  woman 
did  not  acquire  property  by  gift,  so  as  to  rea- 
der her  mortgage  thereof  for  debt  of  her  hus- 
band void,  under  Acts  1S70,  8p.  Sees.,  p.  160, 
bnt  by  purchase;  the  only  testimony  being  that 
of  the  husband,  who  stated  that  It  was  deeded 
to  his  wife  for  the  lot  that  he  had  given  to 
her,  which  he  had  traded  for  the  lot  deeded  to 
her.— Bentley  v.  Goodwhi,  00  N.  B.  736,  20 
Ind.  App.  689. 

Fob  Cases  fboh  Oiubb  Statks, 

See  26  Cent.  Dig.  Bus.  &  W.  U  898, 

413-417. 
See,  also,  21  Cyc.  pp.  1873. 1374. 

{117.  Property  deTlsed  or  beqneatlted 
to  wife. 

Fresumptioas  and  burden  of  proofs  see  irast, 
I  131. 

M  {SVP.18S1) 
Where,  in  1811,  a  husband  received  a  leg- 
acy left  to  his  wife  as  the  money  of  his  wife, 
and  <m  an  agreement  to  hold  It  for  her,  it  be- 
<iime  a  valid  claim  in  her  favor.— Brookville 
Nat  Bank  v.  Kimble,  76  Ind.  195. 

Where  a  testator  died  in  1849,  leaving  a 
brquest  to  his  daughter,  "and  to  no  other  per- 
son" and  providing  that  "her  receipt  for  the 
Mine  shall  be  conclusive  evidence  of  its  pay- 
m«Dt,"  such  legacy  tiecame  the  separate  prop- 
my  of  the  daughter,  beyond  her  husband's  con- 
trol.—Id. 

Fob  Caseh  fbov  Otiieb  States, 

See  28  Csm-.  Dio.  Uus.  A  W.  H  418-421, 
423. 

See,  also,  21  Cyc.  pp.  1375-1377. 


$118.  Property  Inherited  by  wife, 
[a]  (Sup.  1882) 
Where  decedent  was  indebted  to  the  estate 
of  his  wife's  father  on  promissory  notes  and 
in  lieu  of  his  wife's  share  in  the  estate  took 
up  and  received  one  of  the  notes,  his  repre- 
sentatives could  not  claim  In  an  action  by  his 
wife  to  recover  the  amount  of  such  share  that 
evidence  of  such  facts  did  not  support  a  com- 
plaint charging  that  decedent  received  money 
or  funds  belonging  to  his  wife. — Hileman  t. 
Hileman.  85  Ind.  1. 

Fob  Cases  fbou  Othbb  States, 

See  20  Cert.  Dio.  Hus.  &  W.  SS  422,  423. 
See,  also,  21  Cyc.  p.  1877. 

I  118.  Property  eoiiTeyed  to  or  tor 

of  wife. 

Admissibility  of  evidence,  see  post,  S  132. 
Presumptions  and  burden  of  proof,  see  post,  | 
131. 

Weight  and  sufficiency  of  evidence,  see  post,  { 
133. 

[a]      (Sup.  1371) 

Under  St.  May  31,  1852,  a  conveyance  to 
a  married  woman  need  not  state  that  she  is 
to  hold  the  property  to  her  separate  use.— Sims 
V.  Rickets,  35  Ind.  181,  9  Am.  Rep.  079. 

Prior  to  the  recent  legislation  in  this  state 
authorizing  married  women  to  hold  real  estate 
to  their  separate  use,  when  a  conveyance  was 
made  by  a  stranger  to  a  married  woman  or  to  a 
trustee  for  her,  it  was  necessary  in  order  to 
give  her  a  separate  use  of  the  property  that 
such  conveyance  should  contain  words  clearly 
indicating  such  intention,  but  such  words  were 
unnecessary  in  a  conveyance  from  a  husband 
to  his  wife,  for  the  law  presumed  that  it  was 
intended  for  her  separate  exclusive  use. — Id. 

For  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  ||  424-429, 
447. 

See,  also,  21  Cyc.  pp.  1378-1382;  note,  90 
Am.  Dec.  423. 

S  120.  Property  acquired  by  bnabamd  la 
tmit  for  wife. 

Admissibility  of  evidence,  see  post  I  132. 
Weight  and  sufficiency  of  evidence,  see  post 
i  133. 

[a]  (Sap.  1851) 

The  separate  property  of  the  wife  will  be 
protected  by  courts  of  equity,  t>oth  against  the 
husband  and  his  creditors.  They  will  even  hold 
the  husband  and  his  heirs  trustees  of  the  wife's 
separate  property,  if  he  take  possesion  of  it  in 
any  other  way  than  by  gift  express  or  implied. 
— Totten  T.  McManus,  5  Ind.  407. 

[b]  (Sap.  1860) 

The  purchase  of  land  in  the  husband's 
name,  with  a  legacy  left  to  the  wife  in  the  hands 
of  her  guardian,  and  which  was  held  not  to  be 
her  separate  property,  raises  no  resulting  or  im- 
plied trust  in  her  favor  contrary  to  the  ta.ee  of 
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the  deed.  It  is  but  a  way  of  reduciog  the  lega- 
cy to  possession.— MiUei  t<  Blackburn,  14  Ind. 
02,  77. 

[c]  (Snp.  1S6S) 

A  conreyance  of  land  having  been  made  in 
1833  to  a  husband  and  wife,  the  husband,  in 
1850,  executed  a  deed,  which  recited  that  the 
land  had  been  purchased  with  the  money  of  the 
wife.  Held,  that  the  husband  held  the  land 
only  as  tnutee  for  the  wife.— Noble  t.  Morris,  24 
Ind.  47a 

[d]  <Sap.  ISK) 

Where  land  of  a  wife  was  sold,  and  the  pro- 
ceeds were,  with  her  consent,  kept  in  the  hus- 
bnnd's  posspssion  fur  three  days  when  a  portion 
of  it  was  invested  in  a  wagon  which  was  at- 
tached, the  wagon  was  the  property  of  the  wife, 
and  not  subject  to  the  attachment.— Ireland  v. 
Webber.  27  Ibd.  23a 

[dd]   (Sap.  1867) 

A  wife  sued  ber  husband,  allegjns  tbat  cer- 
tain lands  had  been  bought  with  her  separate 
property,  that  she  did  not  intend  to  give  them 
to  him.  but,  being  ignorant  of  the  proper  way 
to  secure  title,  she  suffered  the  conveyance  to 
be  made  to  him  on  his  representation  that  such 
conveyance  secured  the  land  to  her,  and  that 
he  could  not  convey  any  interest  therein  with- 
out her  consent.  Held,  that  the  husband's  agree- 
ment to  hold  lands  for  the  wife,  being  free  from 
fraud,  constituted  a  valid  trust.- Watkins  t. 
Jones,  28  lad.  12. 

[6]     (Sap.  1868) 

Where  a  husband  invested  money  received 
by  his  wife  from  her  father's  estate  in  another 
state  in  personal  property  for  her  use,  and 
treated  it  as  hers,  and  not  his,  and  the  two 
brought  it  with  thena  to  this  state,  it  must  be 
protected  as  her  separate  property,  under  our 
statute.— Scburman  v.  Marley,  20  lad.  458. 

[ae]  (Snp.  1869) 
'  A  husband  loaned  money  belonging  to  bis 
wife,  taking  notes  therefor  in  his  own  name, 
but  declaring  at  the  time  that  it  was  his  wife's 
money.  He  afterwards  kept  the  notes  distinct 
from  those  received  on  the  loan  of  other  funds. 
The  administrator  of  the  husband's  estate  took 
possession  of  such  notes  as  a  part  of  the  estate, 
with  notice  of  the  wife's  claim  thereto,  and  col- 
lected the  money  thereon.  Held,  that  the  ad- 
ministrator was  liable  to  the  wife  for  the  mon- 
ey so  collected.— Fowler  v.  Rice,  31  Ind.  258. 

[t]     (§ap.  ISTO) 

When  a  husband  invests  his  wife's  money 
in  lond,  and,  without  her  knowledge  or  consent, 
takes  the  deed  therefor  in  his  own  name,  and 
afterwards  sells  such  land,  she  is  entitled  to  the 
entire  sum  received  therefor.— Dayton  v.  Fisher, 
34  Ind.  856. 

rg]     (Sup.  1873) 

If  the  separate  real  estate  of  a  wife  Is  ex- 
changed for  other  lands  under  an  agreement  that 
the  deed  shall  be  made  to  her,  and  it  is  taken  in 
the  name  of  her  husband  without  her  consent, 


she  has  an  equity  to  have  the  contract  or  tnnt 
enforced  against  the  heirs  of  her  husband.— Da- 
vis V.  Davis,  43  Ind.  501. 

[h]    (Sap.  1877) 

Where  on  a  purchase  of  land  by  a  jodj- 
ment  debtor  under  an  agreement  with  his  wife 
that  it  will  be  conveyed  to  her,  the  cooreyanw 
is  by  mistake  made  to  the  debtor,  who  gives  hn 
own  notes  for  the  entire  purchase  money,  se- 
cured by  a  mortgage  on  the  lands  conveyed,  ex- 
ecuted jointly  by  him  and  bis  wife,  no  trust  aris- 
es In  her  favor  on  her  subsequently  famishing 
him  money  with  which  be  pays  one  of  the 
notes ;  and  she  cannot  enjoin  a  judgment  oredi- 
tor  from  issuing  and  levying  execution  on  the 
lands,  and  compel  a  conveyance  thereof  to  Iwr. 
— Burkert  v.  Burkert,  58  Ind.  379. 

[1}  <Snp.  1S80) 
Where  a  married  woman  was  indntrd  to 
convey  her  real  estate  to  ber  husband  on  his 
promise  to  invest  its  proceeds  for  her  sole  use. 
bis  estate  is  liable  to  her  to  the  extent  of  tbe 
value  of  the  land.— Hon  v.  Hon,  70  Ind.  133. 

Ul  (Sap.  1881) 
It  a  husband  purchases  real  estate,  io  his 
own  name  with  money  belonging  to  bis  wife's 
separate  estate,  advanced  for  the  pnrpose  of 
buying  the  land  and  as  the  considemtion  thne- 
for,  a  trust  results  in  favor  of  tbe  wife.— MUnet 
V.  Hyland,  77  Ind.  458. 

[kl    (Sup.  1882) 

A  husband's  promise  to  Invest  for  his  wife 
in  land  money  of  her  inheritance  received  br 
him  at  a  time  when,  under  the  law,  such  mon- 
ey was  his,  and  not  hers,  la  based  on  no  valid 
consideration ;  and  she.  therefore,  can  claim 
no  trust  in  the  land  thus  purchased  In  his  name 
with  the  money.— Westerfield  v.  Kimmer,  S2 
Ind.  305. 

[1]  (Sap.  1882) 
Where  a  wife  places  In  her  hnsbaad'a  hands 
her  own  separate  property,  with  which  to  par- 
chase  land,  and  he  purchases  land  with  tbe  mon- 
ey so  received,  and  takes  an  absolute  conveyance 
in  his  own  name,  with  tbe  agreement  that  he  is 
to  bold  the  land  in  trust  for  his  wife,  a  valid 
and  enforceable  trust  results.— Boyer  v;  Ubey, 
88  Ind.  285. 

Where  a  husband  bought  lands,  for  his  wife 
with  her  money,  taking  tbe  deed  to  himself,  and 
agreeing  to  hold  them  in  trust  for  ber,  and  aft- 
erwards sold  them  without  notice  of  the  tinst. 
taking  in  payment  a  note  payable  to  himself, 
which,  without  his  wife's  consent,  be  assigned 
to  one  having  notice  of  the  trust,  the  wife  was 
entitled  to  tbe  proceeds  of  the  note.— td. 

[m]    (Sap.  188S) 

Though,  by  the  law  in  force  in  1852,  mon- 
ey held  by  the  wife  at  time  of  marriage  becams 
her  husband's  by  the  marriage,  yet  where  Ac 
evidence  showed  that  he  spoke  of  and  treated 
the  money  as  hers,  and  with  it,  combined  with 
some  of  bis  own,  purchased  land  tbe  title  to 
which  he  took  in  his  own  name,  agreeiaic  to 
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hold  it  in  trust  for  her,  a  trust  resulted  for  her 
benefit— Radcliff  v.  Radfoid,  96  Ind.  482. 

Where  a  husband  buys  land  with  his  wife's 
money,  taking  a  deed  therefor  in  hts  own  name, 
with  or  without  her  consent,  agreeing  to  hold 
the  land  in  trusl  for  her,  a  trust  results  in  her 
favor,  under  Rev.  St.  18S1,  |  2976.-Id. 

[n]   (Sop.  1883) 

Where  the  title  to  land  bought  by  a  hus- 
band with  his  wife's  money  is  taken  by  the  hus- 
band nnder  an  oral  agreement  to  hold  it  for 
her,  the  tmst  is  valid.— Qoldsberry  v.  Gentry, 
82  Ind.  108. 

to}    (tap.  1883) 

Where  the  entire  considemtion  for  land 
de^ed  to  a  husband  and  wife  moved  from  the 
wife,  and  t)ie  husband  recognized  the  property 
as  the  vrife's,  it  was  against  him  suffident  to 
establish  ownership  in  her.— Bristor  t.  Bristor, 
03  Ind.  281. 

tp]    (Sop.  1884) 

A  husband  may  hold  land  in  trust  for  bis 
wiFe,  under  an  agreement  to  so  hold  it,  where 
the  purchase  money  was  paid  by  her,  and  there 
is  no  fraud.— Camp  v.  Smith.  S)8  Ind.  409. 

[q]  (tap.  1885) 
A  husband,  with  money  furnished  by  his 
wife's  mother  to  invest  in  land  for  the  wife, 
took  title  in  bia  own  name  without  her  knowN 
edge,  and  held  it  33  years,  paying  the  taxes  and 
imploring  I^  bnd  then,  when  in  debt,  conveyed 
it  to  bia  wife.  Eeld,  that  the  land  is  not  sub- 
ject to  his  debts.— Lord  v.  Bishop,  101  Ind.  334. 

Ir]  (Sap.  1SS6] 
Where  a  husband  borrows  his  wife's  mon- 
ey to  boy  real  estate,  and  afterwards,  while  sol- 
vent, purchases  other  real  estate,  which,  by 
agreement  with  each  other  and  the  vendor,  is 
to  be  deeded  to  the  wife  in  payment  of  the  mon- 
ey already  borrowed,  but,  by  mistake,  the  deed 
is  made  to  the  husband,  the  wife  becomes  the 
real  and  equitable  owner  thereof  from  the  time 
of  the  purchase,  with  rights  superior  to  those 
of  the  judgment  creditors  of  the  husband.— He- 
berd  v.  Wines.  103  Ind.  237,  4  N.  E.  457.  ' 

[8]  (tap.  1887) 
Where  a  husband  purchases  real  estate  with 
the  money  of  bis  wife,  who  ia  insane,  and 
takes  the  title  in  bis  own  name,  a  trust  results 
in  favor  of  the  wife;  but  the  title  of  a  bona 
fide  purchaser  without  notice,  who  purchases 
from  one  having  a  deed  from  both  the  busbaud 
and  wife,  will,  under  Rev.  St.  1881.  §  2070. 
providing  that  no  trust  shall  defeat  the  title  of 
a  purchaser  for  a  valuable  consideration  with- 
out notice,  prevail  over  her  equitable  title,  al- 
though, being  insane,  her  rights  therein  as  wife 
may  still  be  asserted.— Gray  v.  Tnrley,  110  Ind. 
2ui,  11  X.  E.  40. 

[t]  (tap.  1889) 
Where  a  married  woman  pays  the  pnichase 
price  of  real  estate,  and  takes  the  title  in  the 
name  of  her  hosband,  the  ooratnon  law  raiKes  no 


presumption  that  it  was  so  taken  as  a  gift  or 
advancement  to  the  latter.  The  presumption  is 
that  the  hnabaud  took  the  title  as  agent  or  trus- 
tee, and  that  he  was  to  hold  the  land  in  trust 
for  his  wife,  unless  such  presumption  is  rebutted 
by  lapse  of  time,  or  by  the  facts  and  circum- 
stances surrounding  the  transaction. — Buchanan 
V.  Hubbard,  21  N.  B.  538.  U9  Ind.  187. 

[U]     (Snp.  1895) 

Land  was  purchased  with  a  wife's  mon- 
ey, and  ft  deed  taken  in  the  huabaud's  name, 
without  her  knowledge  or  consent.  The  cash 
payment  was  made  by  her;  and,  though  the 
husband  alone  signed  notes  and  a  mortgage  for 
the  balance  of  the  price,  the  notes  were  paid 
by  the  wife  with  her  own  money.  Before  mak- 
ing such  inyments,  she  ascertained  that  the 
deed  had  been  taken  in  his  name,  and  frequent- 
ly asked  him  to  deed  the  land  to  her.  Bdd 
that,  as  between  husband  and  wife,  the  latter 
was  the  equitable  owner. — Pierce  t.  Ilower, 
42  N.  E.  223.  142  Ind.  026. 

[V]   (Snp.  1887) 

A  wife  has  no  equitable  interest  In  land 
conveyed  to  her  husband  merely  because  one- 
half  the  price  is  paid  by  her  father  as  an  ad- 
vancement to  her,  where  he  knew  the  land  was 
to  be  conveyed  to  the  husband  alone. — Lewis  v. 
Stonier,  4a  N.  E.  688,  47  N.  B.  677,  148  Ind. 
351. 

Fob  Cases  rfiOM  Otheb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  U  430-134. 
See.  also,  21  Cyc.  pp.  1382-1384. 

S  121.  Property  pwehaaed  with  wife's 
moneT. 

Presumptions  and  burden  of  proof,  see  jiost,  | 
131. 

Property  acquired  by  husband  in  trust  for  wife, 
see  ante,  S  120. 

Retroactive  operation  of  married  woman's  prop- 
erty act,  Bee  ante,  {  114. 

Fob  Cases  fbou  Otheb  States. 

See  26  Cent.  Dig.  Hus.  &  W.  fS  432,  43&- 
441. 

See.  also.  21  Cyc.  pp.  13SS,  1SS6. 

§  122.  Property  pnrehaMd  by  wife. 

[a]    (Sup.  1863) 

1  Gav.  &  H.  St.  p.  374,  §  5,  providing  that 
"no  land  of  a  married  woman"  shall  be  liable 
for  the  debts  of  her  husband,  but  the  lands  and 
profits  shall  be  hers  as  if  she  were  unmarried, 
excepting  the  power  to  convey,  included  lands 
which  the  wife  might  acquire  by  purchase,  as 
well  as  in  other  modes.— Johnson  t.  Rnnyon,  21 
Ind.  115. 

Fob  Cases  fboh  Other  States, 

See  26  Cent.  Dig.  Hus..&  W.  ||  442-448. 
See,  also,  21  Cyc.  pp.  13S()-13SS. 

S  124.  Pvoeeeds  of  separate  property. 

[a]    (Sap.  1863) 

Personal  property  acquired  by  a  married 
woman  with  the  profits  of  her  real  estate  does 
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not  become  the  property  of  her  hnaband  by  being 
left  in  hie  poasession  and  use,  and  a  sale  of  it  on 
execution  for  the  payment  of  hia  debts  will  not 
devest  ber  title  or  convey  any  title  to  tbe  pnr- 
cbitser.— Jobnaon  v.  Runyon,  21  Ind.  115. 

[b]  (Sup.  \m) 

A  married  woman  carried  on,  in  her  own 
Dame,  the  business  of  a  clothing  merchant,  em- 
ploying her  hushand  aa  a  clerk ;  the  money  in- 
vested in  the  business  having  been  received  by 
her  during  coverture,  though  a  trustee,  as  a  gift 
from  her  brother,  to  be  invested  in  such  busi- 
ness, and  when  bo  invested  to  be  under  her  sole 
control,  the  business  to  be  carried  on  in  ber 
name  and  for  her  sole  use  and  benefit,  and,  in 
the  event  of  her  death,  the  money  to  go  to  her 
children  by  her  said  husband.  Held,  that  per- 
sonal property  purchased  by  her  with  tbe  pro- 
ceeds of  sucb  business  was  not  subject  to  the 
debts  of  her  husband.— Bellows  t.  Rosenthal,  31 
Ind.  116. 

[c]  <Snp,  1876) 

A  note  made  payable  to  a  husband  and 
wife  as  the  conaideration  for  separate  real  es- 
tate of  the  wife,  on  tbe  death  of  either  of  tbe 
joint  payees,  is  taken  by  tbe  other  by  survivor- 
ship.—Abshire  T.  State  ex  rel.  Wilson,  53  Ind. 
64. 

[d]  (Snp.  1S76) 

A  husband  cannot,  without  the  consent  of 
his  wife,  receive  payment  of  a  promissory  note 
made  payable  to  her  by  a  third  person  for  mon- 
ey which,  being  her  separate  property,  has 
boon  used  or  borrowed  by  her  husband,  or  so 
made  payable  to  her  as  a  gift  of  the  amount 
thereof  from  her  husband ;  such  note  being  ber 
separate  projwrty.— Carver  v.  Carver,  53  Ind. 
241. 

tc]     (Snp.  IS77) 

Under  Act  May  14,  lSr)2,  |  7,  the  widow  of 
an  intestate  husband,  who  died  seised  of  real 
estate  con^'eyed  to  him  in  eonsideration  of  love 
and  affection,  takes  a  lien  on  tbe  whole  of  such 
realty  for  the  value  of  all  the  improvements  by 
ber  made,  and  for  all  money  belonging  to  her 
separate  estate  by  her  expended  in  making  im- 
provements thereon  prior  to  the  husband's  death. 
—Myers  v.  Myers,  57  Ind.  307. 

[t]     (App.  1893) 

Rev.  St.  1.S81,  S  5116,  provides  that  "no 
lauds  of  any  married  woman  shall  be  liable  for 
the  debts  of  her  husband,  but  such  lands  and 
the  profits  therefrom  shall  be  her  separate  prop- 
erty, aa  fully  as  if  she  were  unmarried.'*  Sec- 
tion 2488  provides  that  the  personal  property 
held  by  a  wife  at  the  time  of  her  marriage,  or 
acquired  during  coverture,  "by  descent,  devise, 
or  gift,"  shall  remain  her  own  property,  to  tbe 
same  extent  as  her  realty  no  remains.  Held, 
that  money  received  by  a  wife  in  payment  for 
her  land  sold  during  coverture  was  her  own 
separate  property.  Mahoney  v.  Bland,  ]4  Ind. 
177,  overruled.  Abshire  v.  State,  33  Ind.  64, 
limited.— Parrett  v.  Palmer,  8  Ind.  App.  356,  35 
N.  B.  713,  52  Am.  St  Rep.  47D. 


Foi  Ouan  fboh  Otheb  States, 

Skb  26  Gent.  Dig.  Hoa.  &  W.  H  88^ 
452. 

See,  ahw,  21  Cyc;  pp.  1388,  1388. 

1 125.  Rents   and   proflts   of  wpanto 

property. 

Charges  against,  see  post,  {  156. 

Evidence  as  to  right  of  husband  to  possession, 

see  post,  8  136. 
Liability  to  be  charged  with  debt,  see  post,  i 

162. 

Nature  of  proceedings  to  enforce  liability  of 
rents  and  profits,  see  post,  f  176. 

Presumptions  and  burden  of  proof,  see  post,  I 
131. 

Right  of  husband  to  sell  proceeds  of  separate 

property,  see  post,  {  137. 
Weight  and  sofficiency  of  evidence,  see  post,  i 

m 

[a]  (8np.lS78) 

Under  1  Rev.  SL  p.  550,  providing  that  the 
lands  of  any  married  woman  "and  the  profits 
therefrom  shall  be  her  separate  property,  as  fully 
aa  if  she  was  unmarried,"  she  can  maintain 
replevin  against  any  officer,  or  creditor  of  her 
husband,  who  seizes  the  products  of  her  landR. 
raised  by  ber  husband  with  her  consent;  and 
this,  although  the  same  be  the  share  of  com 
coming  from  a  tenant  to  whom  he  has  rented  a 
field  with  her  consent,  furnishing  the  teams  and 
implements  for  making  the  crop.— Mootgomeiy 
T.  Hickman.  62  Ind.  508. 

[bl    (Snp.  1880) 

Where  a  buslund  and  wife  live  together  on 
tbe  letter's  land,  and  there  is  no  express  sgree- 
ment  that  the  former  should  be  the  tenant  of 
the  latter,  all  crops  raised  on  the  land  belons. 
under  1  Rer.  St  1876,  p.  550,  fi  5,  to  the  wife, 
and  cannot  be  seized  by  the  husband's  judgment 
creditors.- Stout  t.  Perry,  70  Ind.  501. 

[cj     (App.  1M9) 

Where  a  husband  with  the  consent  of  the 
wife  takes  sheep  belonging  to  her  and  uses  them 
on  bis  farm,  the  parties  living  harmoniously  to- 
gether on  the  farm  till  his  death,  the  inference 
is  that  the  profits,  if  any,  from  an  increase  in 
the  sheep  were  jointly  shared  by  the  hnaband 
and  wife.— Featbemgill  v.  Dougherty,  S&  N.  E. 
521. 

For  Gases  raou  Otheb  States, 

See  26  Cent.  Dig.  Has.  &  W.  U  453-45S. 
See,  also,  21  Gyc.  pp.  1390-1383. 

S  126.  Eamlns*  ot  wife. 

Contracts  between  husband  and  wife  aa  to 

services,  see  ante,  !  41. 
Pleading  in  action  for  services,  see  poet  I  229. 
Right  of  action  by  wife  for  nervicea  rendered, 

see  post,  i  207. 
Services  and  earnings  of  wife  in  general,  sea 

ante,  {  5. 

Weight  and  sufficiency  of  evidence,  see  pot 

S  133. 


TUs  Dlcest  U  compUed  on  tbe  Key-MiuBber  System.  For  ezplamatloa,  sm  nsg*  UL 

Digitized  by  VjOOglC 


}  128        RlDd.  Dlg.-Ptge«7j       HUSBAND  AND  WIFE,  T  (A). 


[al  ;Sap.l88T) 
Tb?  earniDgs  of  the  wif«  still  belODg  to 
her  husband,  as  at  common  law.  The  married 
woman's  property  acts  have  made  no  change  in 
tbia  respect— Baxter  t.  Prickett'a  Adm'r,  27 
lad.  490. 

[t]    (S«p.  1871) 

The  married  women's  act  applies  only  to 
such  personal  property  as  a  wife  had  at  the 
time  of  marriage,  or  has  acquired  daring  the 
wvertnre  by  descent,  devise,  or  gift.  It  leaves 
the  commoQ-law  rule  with  reference  to  the  hus- 
band's right  to  the  wife's  earnings  unchanged ; 
hence,  if  a  wife  engages  in  trade  and  purchases 
goods  to  be  used  or  sold  in  such  trade,  they  be- 
<^me  the  property  of  the  hasband,  nnless  pur- 
chased with  money  acquired  and  belonging  to 
her  as  above  stated.— JeoUns  T.  FUno,  37  Ind. 
349. 

[c]  (Snp.  1ST5) 

Property  acquired  by  the  earnings  of  a  wife 
during  coverture  is  governed  by  the  common- 
law  rule*  and  belot^  to  the  hnaliand. — Topet  v. 
Topst,  51  Ind.  61. 

[d]  <Sap.  1SS3) 

Since  the  enactment  of  Ber.  St.  1881,  8 
5V30,  a  wife's  earnings  do  not  belong  to  her  hus- 
band, as  formerly,  under  the  common-law  rule. 
—Boots  V.  Griffith,  89  Ind.  246. 

M    (App.  18U) 

In  an  actl<m  against  a  board  of  county  com- 
missloaerB  for  aervices  performed  in  caring  for 
a  inaper  resideat,  there  was  no  error  In  permit- 
ting ^Dtiff  and  his  vUe  to  testify  as  to  serv- 
ices rendered  the  panper  hy  the  irife,  and  the 
value  thereof;  the  earnings  of  the  wife  being 
the  property  of  the  hasband,  except  where  she 
carries  on  a  separate  bnidness  or  works  fox  oth- 
ers on  her  own  accoont^Board  of  Com'rs  of 
Tipton  Connty  y.  Brown,  4  Ind.  App.  288,  30 
N.E.92& 

tn  (App.  1901) 
Under  Bums'  Rev.  St.  1894,  1  6075  (Hor- 
ner's Rev.  SL  1897,  S  5130),  providing  that  a 
married  woman  may  perform  any  service  for 
ber  soie  account,  and  that  earnings  for  any 
services  except  for  her  husband  and  family 
shall  be  her  sole  property,  a  married  woman 
oiay  legally  contract  to  perform  services  con- 
•istiog  of  nursing,  hoarding,  and  washing  for 
ber  husband's  father  while  he  was  living  at  ber 
home.— Hamilton  v.  Hamilton's  Estate,  59  N.  E. 
3t4. 26  Ind.  App.  114. 

M  (APP.1W) 

Where  a  wife  jwrforms  services  for  a  third 
person  who  is  a  member  of  the  husband's  house- 
hold, such  services  being  performed  as  a  part  of 
her  household  work,  compensation  therefor  be- 
\aofft  to  the  husband.- Kennedy  v.  Swisher,  34 
Ind.  App.  676. 78  N-B.  724. 

Tlie  wife's  separate  earnings  for  services  to 
persons  other  than  the  members  of  the  Camily 
belong  to  her.  and  not  to  her  husband.— Id. 


Pi]  (App.  1910) 
Where  a  married  woman,  under  a  contract 
with  the  husband  at  her  deceased  cousin,  cared 
for  his  diildren  in  her  household,  her  earnings 
therefrom  were  her  separate  property,  and  did 
not  belong  to  the  husband,  nnder  the  rule  that 
where  a  wife  performs  services  for  a  third  party 
at  the  time  a  member  of  her  husband's  family, 
as  a  part  of  the  household  work,  the  compensa- 
tion belongs  to  him.— ESliott  v.  Atkinson,  90  N. 
E.  770. 

Fob  Cases  fbou  Othbb  States, 

iSeb  26  Cent.  Dia.  Hns.  ft  W.  I8  450-464. 
See,  also,  21  C^c.  pp.  1303-1396. 

S  129.  Estop]^  to  elalK  property* 

Aivlicatlon  of  doctrine  of  eatajg^l,  in  general, 

see  ante,  1  62. 
Eatoppel  to  assert  Invalidity  of  conveyance  of 

separate  proper^,  see  post,  {  108. 

[a]  (Sap.  ISTO) 

Where  a  man  dies  seised  of  land  purchased 
in  part  with  bis  own  money  aod  In  part  with 
money  belonging  to  his  wife,  the  deed  being  tak- , 
en  in  his  name  without  her  knowledge  or  con- 
sent, she  is  entitled  to  recover  from  bis  estate 
the  amount  of  her  money  so  Invested ;  and  in 
the  prosecution  of  such  claim  against  said  es- 
tate she  will  not  be  estopped  by  the  facts  that 
she  attended  a  sale,  made  by  the  administrator 
of  said  estate  under  an  order  of  the  proper  court, 
of  two-thirds  of  said  land,  and  did  not  make  any 
objection  to  such  sale,  but  herself  tud  thereat, 
and  that  in  an  action  by  the  purchaser  at  such 
sale  against  her  for  partition  of  said  land  she 
set  up  her  claim  to  an  interest  in  said  land  be- 
yond her  one-third  thereof  as  widow,  because  of 
its  purchase  with  her  money  in  part,  and  her 
claim  to  such  equitable  interest  was  disallowed, 
and  partition  was  awarded  without  regard  there- 
to.—Dayton  V.  Fisher,  34  Ind.  366. 

[b]  (App.  1894) 

In  this  case  the  Appellate  Court  is  of  opin- 
ion that  a  married  woman  who  delivers  her 
property  to  her  husband  and  permits  him  to  ap- 
pear to  the  world  as  the  owner  thereof  is  estop- 
ped to  deny  bis  title  on  bis  executing  a  mort- 
gage on  the  property  to  one  of  hia  creditors,  but, 
believing  that  such  opinion  Is  in  conflict  with 
the  holdings  of  the  Supreme  Court,  transfers 
the  case  to  that  court.  See  same  case  in  Su- 
preme Court— Kiefer  v.  Kliusick,  37  N.  E.  1048, 
13  Ind.  App.  258. 

[e]    (Sup.  1897) 

In  a  suit  to  set  aside  a  deed  by  a  husband 
to  his  wife  as  in  fraud  of  creditors,  the  wife 
cannot  bold  two  other  lots,  deeded  by  her  hus- 
band as  equivalents  for  an  advancement  made 
to  her  by  her  father  in  the  shape  of  one-half  of 
the  price  paid  for  die  land  in  controversy,  and 
at  the  same  time  claim  that  she  did  not  agree 
to  accept  such  lots  for  the  purpose  for  which 
her  husband  deeded  them  to  her,  and  by  a  cross 
complaint  invoke  equity  to  quiet  her  title  to  the 
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land  in  controTeny.— Lewis  v.  Stanler*  45  N.  E. 
COS.  47  N.  E.  an,  148  Ind.  351. 

[dl   (Sup.  1901) 

Under  Burns'  Rev.  St  1804,  $  69G2,  provid- 
ins  that  a  wife  may  be  bound  by  an  estoppel  in 
pais,  like  any  other  person,  her  separate  pn^ 
erty  may  be  bound  by  estoppel  for  the  payment 
of  her  husband's  debts.— Morgan  t.  Hoadley, 
SO  N.  E.        156  iDd.  320. 

[•]    (App.  1901) 

The  fact  that  plalntlfF  knew  that  her  hus- 
band had  sold  her  horse  to  and  that  it  was 
in  K.'a  possession  befoie  K,  sold  it  to  defend- 
ant, was  not  sufficient  evidence  of  plaintifTs 
consent  to  the  sale  to  require  submisdon  of  the 
question  whether  plaintiff  was  estopped  from 
rlaiminir  the  animal.— Carrico  v.  Shepherd.  59 
X.  E.  347,  20  Ind.  App.  207. 

Fofi  Cases  from  Othcr  States, 

See  26  Cest.  Dio.  Hub.  &  W.  ||  283.  468- 
470;  10  Cekt.  Dio.  Estop.  H  191.  195, 
1&7. 

See,  also.  21  Cyc.  pp.  1.198-1402. 

i  130.  Srldemee  as  to  ownenUp. 

E>vidence  as  to  right  of  husband's  possession  or 
orcupatioD,  see  post.  S  136. 

For  Pases  from  Other  States. 

See  26  Cent.  Dia.  IIus.  &  W.  SS  471-404. 
See,  also,  21  Cyc.  pp.  1402-1410. 

S  131.  —  PresamptlaMS  and  burden  of 
proof. 

[a]  (Snp.  1SE9) 

Where  money  received  as  a  legacy  by  the 
wife  during  coverture  has  been  treated  by  both 
as  her  own,  the  jury  may  infer  therefrom  that 
it  is  her  separate  property.^Ewing  r.  Gray.  12 
Ind.  64. 

It  was  claimed  that  a  deed  from  a  stranger 
to  a  wife/  fair  on  its  face,  was  in  trust  for  her 
husband  and  paid  for  by  lilm.  Held,  that  the 
wife  should  not  be  put  to  her  proof  to  keep  her 
t-Btate,  but  that  the  creditors  should  bring  proofs 
to  take  it  away.— Id. 

[b]  (Snp.  I8S2) 

Where  a  husband  helps  to  farm  his  wife's 
lands,  the  crops,  presumably,  are  hers,  not  liis. 
—Scott  V.  Hudson.  86  Ind.  286. 

[c]  (Sap.  1883) 

Where  a  husband  had  purchased  a  tract  of 
land  in  1817.  and  in  1880  conveyed  it  to  his 
wife,  who  brought  action  against  his  creditors, 
who  had  acquired  liens  while  he  held  it,  on  the 
ground  that  she  had  during  all  that  time  been 
(he  equitable  owner  of  the  land,  the  burden  is 
on  her  to  show  thit  she  furnished  the  considera* 
tion  with  which  the  land  was  purchased.- Mere- 
dith V.  Citizens'  Nat.  Bank,  92  Ind.  343. 

Fob  Cases  from  Other  States, 

See  36  Cent.  Dig.  Hus.  &  W.  SS  420,  471- 
4S3. 

Spg,  also,  21  Cyc.  pp.  1402-1407. 


1132.    AdmlaalblUtr. 

M  (S«p.UW} 
Where  land  was  purchased  in  the  husband's 
name  with  a  legacy  left  to  the  wife  in  the  htnte 
of  her  guardian,  declarations  br  the  hn^Mud, 
made  at  the  time  of  tiie  purchase  that  the  land 
was  purchased  for  the  wife's  benefit,  are  inad- 
missible to  show  that  the  deed,  which  was  ab- 
solute on  its  face,  was  affected  with  an  express 
trust  in  her  favori^MHler  v.  Blackbnzn,  14  Ind. 
62,  77. 

P>]  (Snp.  1878) 
In  replevin  by  a  married  woman  against  an 
officer  or  creditor  of  her  husband,  who  seized  the 
products,  consisting  partly  of  com.  of  her  lands, 
raised  by  her  husband  with  her  consent,  evi- 
dence  la  admissible  that,  after  the  com  wss  tak- 
en from  defeodaat  by  the  writ  of  replevin,  plain- 
tifTs husband  took  charge  of  the  com  and  sold 
it  as  bis  own,  receiving  the  money  and  ap- 
propriating it  to  his  own  use. — Montgomery  t. 
Hickman,  62  Ind.  598. 

[cl     (Snp.  1901) 

On  foreclosure  of  a  chattel  mortgage  against 
a  husband,  the  wife  claimed  the  property,  and 
both  testified  that  it  was  hers.  The  wife  admit- 
ted on  cross-examination  that  she  knew  at  vari- 
ous (imea  that  her  husband  was  making  bills 
of  sales  and  chattel  mortgages  to  the  mortgagiee, 
and  that  she  stood  by  and  permitted  the  prop- 
erty to  be  treated  as  his.  Held,  that  the  tuBtru- 
ments  referred  to  were  admissible  on  the  part 
of  the  mortgagee  to  evidence  acts  of  ownership 
by  the  husband,  and  to  support  the  mortgagee's 
plea  of  estoppel,  in  connection  with  the  wife's 
admissions.— Moigan  t.  Hoadley.  69  N.  E.  935, 
156  Ind.  320. 

Fob  Cases  fbom  Other  States, 

See  26  Cent.  Dig.  Bus.  ft  W.  H  4S4-486, 

845. 

See,  also,  21  Cyc  pp.  1407.  i40& 

1 133.  We^iht  ud  ntttoteney. 
Is]    (Sap.  1S76> 

An  administrator  sued  to  recover  notes 
claimed  as  the  property  of  the  estate.  The  eW- 
dence  showed  that  the  decedent,  in  his  life,  pro- 
cured a  third  person  to  convey  lands  to  his  wife, 
for  which  defendant  paid ;  that  the  wife,  with 
her  husband,  afterwards  conveyed  the  land  to  a 
purchaser,  who  gave  the  notes  in  controversy 
for  the  price ;  and  that  defendant  held  the  note« 
for  the  widow  of  decedent,  who  claimed  them  as 
her  property.  Held,  that  the  title  to  the  notes 
appeared  to  be  in  the  widow,  as  against  the  ad* 
ministrator.— Gamer  v.  Qravea,  54  Ind.  188. 

[b]    (Sap.  1882) 

In  an  action  by  a  married  woman  to  re- 
cover possession  of  real  estate,  evidence  exam- 
ined, and  Ji^Id  insufficient  to  warrant  an  in- 
ference that  there  was  an  understanding,  ex- 
press or  implied,  between  plaintiff  and  her  has- 
hnnd,  that  the  title  to  the  property,  the  con- 
sidirntion  for  which  was  in  part  paid  with  her 
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mmiey,  was  to  be  taken  in  her  name.— Waldron 
T.  Sanders.  85  Ind.  27a 

[e]    (Avp.  un> 

In  an  action  to  recover  possession  of  cat- 
tle, plaintiff  and  her  husband  testified  that 
tbey  came  from  cows  given  to  her  by  her  fa- 
ther, and  her  property  when  taken  np. 
Other  testimony  showed  that  she  had  given  the 
cattle  in  to  the  assessor  aa  the  property  of  her 
hnsband,  who  was  absent  from  home;  that 
she  signed  his  name  to  the  assessment  sheet, 
and  made  oath  to  it;  that  the  supervisor,  after 
taking  up  the  cattle,  read  to  plaintiff's  bus* 
band,  in  ber  presence  and  hearing,  a  notice 
that  the  cattle  had  been  impounded  as  the  prop- 
erty of  the  husband;  and  that  she  made  do 
claim  to  the  cattle.  Held  that  a  finding  of 
the  court  below,  that  the  cattle  were  the  prop- 
erty of  the  husband,  would  not  be  disturbed. 
— iUlIer  V.  iiively,  1  Ind.  App.  6,  27  N.  E. 
437. 

W  <App.l8B) 

The  fact  that  a  woman  married  after  en- 
tering on  the  discbarge  of  her  duties  under  an 
employment  contract  does  not  necessarily  ahow 
that  her  services  were  not  rendered  on  ber  sep- 
arate account.— Wetzel  v.  Kellar,  12  Ind.  App. 
75,  39  N.  E.  8&0. 

Fob  Cases  from  Other  States. 

See  26  Cent.  Dig.  Hub.  ft  W.  g§  487-494. 
See,  also.  21  Gyc.  pp.  1408-1410. 


(B)  RIGHTS  AND  LIABILITIES  OF 
HUSBAND. 

Assent  of  husband  to  charge  on  separate  estate, 

see  post,  i  166. 
Consent  of  husband  to  conveyaDce,  see  post,  § 

184. 

Insurable  interest  in  wife's  property,  see  Is- 

SCRANCE,  S  115. 

Joinder  of  husband  in  conveyance,  see  post,  § 
193. 

Liability  of  separate  estate  for  husband's  debts, 

see  poet,  H  159,  171. 
Property  subject  to  mortgage,  see  Mobtgaoes, 

112. 

1184.  Test«d  rlslitfc 
[b]    (Sap.  mi) 

It  is  not  in  the  power  of  the  Legislature  to 
deprive  the  husband,  for  the  purposes  contem- 
plated  by  the  act  of  1852,  of  his  right  to  a  life 
Mtate,  nor  his  right  to  convey.— J unctii?n  R.  Co. 
V.  Harris,  9  Ind.  184,  68  Am.  Dec.  618. 

[b]  (Snp.  1858} 

A  husband  holding  lands  in  trust  for  his 
wife  caonot,  after  her  death,  make  a  valid  sale 
thereof.— Fulton  v.  Carey,  10  Ind.  570. 

[c]  (Sap.  1866} 

The  husband  does  not,  under  the  statutes 
of  Indiana,  acquire  any  legal  interest  or  estate 
in  the  lands  of  the  wife,  but  the  same  and  the 


profits  thereof  remain  her  separate  property.— 
Davis  T.  dark,  26  Ind.  424.  89  Adl  Dee.  471. 

Fob  Cases  fbom  Otheb  States, 

See  26  Cent.  Dig.  Hus.  ft  W.  U  393,  495, 
496. 

See,  also,  21  Cyc.  p.  1411. 

S  136.  Bight  of  possession  or  oeonpatlon. 

Authority  of  husband  as  wife's  agent  or  attor- 
ney, see  post,  S  138. 
Power  to  manage  or  control,  see  post,  {  137. 


[a]  (Svp.; 

Where  a  widow  claimed  that  by  virtue  of 
Rev.  St.  1881.  S  5116,  she  was  entitled  to  re- 
cover from  the  administrator  of  her  deceased 
husband  for  rents  for  lands  occupied  by  herself 
and  husband  but  belonging  to  her,  the  burden 
is  on  her  to  establish  an  agreement  of  tenancy 
or  some  agreement  to  pay  for  the  use  and  occu- 
pation of  her  land.— Davia  t.  Watts,  90  Ind. 
372. 

Fob  CaIses  rsou  OmBB  States. 

See  26  Cent.  Dig.  Hub.  &  W.  Sfi  GOS-511. 
See,  also,  21  Cyc.  p.  1414. 

§137.  Power  to  manage  or  oontroL 

Authority  of  husband  as  wife's  agent  or  attor- 
ney, see  post,  S  188. 

Power  of  husband  to  bind  wife's  separate  es- 
tate by  contracts  for  improvements,  see  post, 
§  150. 

Right  of  possession  or  occupation,  see  ante,  i 
136. 

[a]  (Sap.  1888) 

Land  owned  by  a  married  woman  in  fee, 
aa  her  separate  property,  was  occupied  as  a 
farm  by  herself  and  husband,  and  cultivated  by 
the  latter,  who,  with  his  wife's  assent,  sold  and 
marketed  the  annnal  products  as  his  own,  and 
used  the  proceeds  In  the  support  of  the  family. 
With  her  assent,  he  rented  a  field  to  be  planted 
with  com,  furnishing  the  team,  plows,  and  seed 
com  to  the  tenant,  who- was  to  have  one-third 
of  the  crop.  The  husband  sold  two-thirds  Of  the 
growing  crop  in  payment  of  an  account  for 
medical  services  rendered  by  tbe  purchaser  to 
the  husband  and  family.  Held,  in  a  suit  by  tbe 
wife  against  tbe  purchaser  for  gathering  and 
carrying  away  tbe  ripened  com,  that  the  sale 
was  v^id.— Cunningham  v.  Mitchell,  SO  Ind. 
362. 

[b]  (Sap.  1882} 

Under  1  Rev.  St.  1876,  p.  550,  §  5;  p.  412, 
§  5,  providing  that  a  wife's  separate  property 
shall  remain  her  own  and  authorizing  her  to 
make  contracts  concerning  it  or  to  part  with  it 
only  with  her  husband's  consent,  any  attempt 
at  making  a  contract  with  the  husband  ia  with- 
out binding  force  on  her.- Ilileman  v.  Hileman, 
85  Ind.  1. 

[c]  (App.  1902} 

Where  a  third  person  had  money  which  be* 
longed  to  a  married  woman,  and  without  her 
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knowledge  «r  conient,  bat  <m  tbi6  order  of  her 
hnaband,  it  was  teerired  by  Us  partner,  and 
used  by  the  firm  as  partnership  money,  being 
credited  to  the  husband,  the  firm,  and  therefore 
the  partner,  la  liable  as  for  money  had  and  re- 
ceived to  the  wife's  use;  nddier  the  firm,  nor 
either  of  its  members,  having  parted  with  any- 
thing of  value  tbeiefor;  the  wife  having  done 
nothing  to  induce  the  partner  to  change  his 
condition,  or  stood  by,  knowing  that  he  was 
dianglDg  his  condition,  without  disclosing  her 
interest;  and  any  supposition  of  the  partner 
that  the  money  was  the  property  of  the  hus- 
liand,  or  that  he  had  the  right  to  dispose  of  it, 
not  having  iMen  aathoxlzed  by  the  wife,  and 
she  not  having  been  responsible  therefor.— Com- 
er V.  Hayworth,  G5  N.  B.  985,  30  Ind.  App. 
144,  96  AuL  St.  Rep.  335. 

Fob  Cases  froic  Other  States, 

See  26  Cent.  Dig.  Hus.  &  W.  SS  512-523. 
See.  also,  21  Cyc.  pp.  1414r-1417. 

1 138.  Aothovltr  mm  wlfo's  Agent  or  at- 
tontey. 

Acts  of  husband  rendering  property  of  wife  li- 
able to  municipal  taxation,  see  Municipai. 
CoBPOBAnoits,  i  90a 

Agency  of  husband  for  wife  in  general,  see 
ante,  |  25. 

Authority  of  husband  to  bind  wife's  separate 
estate  by  contracts  for  improvements,  see 
post,  S  130. 

Authority  to  make  contract  supporting  meclian- 
ic's  lien,  see  Mechakics*  Liens,  f  71. 

Ctipaclty  of  married  woman  to  appoint  agent, 
attorney  or  trustee  in  general,  see  ante,  S  58. 

Notice  to  husband  of  intention  to  claim  me- 
chanic's lien  as  notice  to  wife,  see  Mechan- 
ics' LiEXS,  I  120. 

Noti(%  to  husband  of  materials  furnished  by 
subcontractor  as  notice  to  wife,  see  Mechan- 
ics' Liens,  i  99. 

Power  of  husband  to  manage  or  control  sep- 
arate property,  see  ante,  {  137. 

[a]  (Snp.  iseO) 

A  wife  may  be  bound  by  the  acts  of  her 
husband  in  reference  to  her  separate  property, 
where  they  are  performed  by  her  authority  and 
approved  by  her.— Baker  v.  Roberts,  14  lad. 
552. 

[b)  (Snp.  1876) 

WLerc  a  married  womaD  bae  placed  in  the 
hands  of  faer  husband  for  oollectton  a  promis- 
sory note,  made  to  her  by  a  third  person,  and 
being  her  separate  property,  her  husband  is  not 
thereby  authorized  to  receive  payment  in  any- 
thing but  money,  and  other  property  received 
by  him  cannot  be  applied  as  payment,  unless 
his  wife  has  authorized  it,  or  afterwards  ac- 
Quiesces  in  and  the  burden  is  on  the  malier 
seeking  such  application  to  prove  such  authority 
or  agency.— Carver  v.  Carver,  53  Ind.  241. 

Where  a  husband  gets  possession,  without 
the  consent  of  his  wife,  of  a  promissory  note 
made  to  her  by  a  tbird  person,  and  being  her 


separate  property,  payments  made  to  him,  while 
be  has  such  possession,  by  the  maker,  will  not 
discharge  the  note  or  any  part  of  it  unless  said 
wife  subsequently  sanction  such  psyoient— Id. 

[c]  (Snp.  1S79) 

There  is  no  presumption  that  a  hosbaad 
has  authority  from  bis  wife  to  assign  a  policy 
taken  out  by  him  for  her  t>enefit.— Fence  v. 
Makepeace,  65  Ind.  345. 

[d]  (8np.  1880) 

Where  a  married  woman  authorizes  her 
husband  to  act  for  her,  and  as  her  agent,  to 
contract  for  the  building  of  a  house  on  her 
separate  real  estate,  the  law  gives  the  mechan- 
ics a  lien  thereon,  though  she  may  not  have  in- 
tended to  charge  the  property  therewitiL— Jones 
r.  Potcbast,  72  Ind.  1S& 

[•]  (8«V.18Si) 

Where  a  husband,  to  secure  his  own  debts, 
has  given  a  mortgage  on  lands  held  by  him  in 
implied  trust  for  his  wife,  the  wife  cannot  qniet 
her  title  as  against  the  mortgagee  unless  he  bad 
notice  of  the  trust,  although  he  knew  of  her 
refusal  to  sign  the  mortgage.— Panlua  v.  Latta, 
93  Ind.  34. 

[f]  (Snp.  1885) 

If  an  infant  wife,  with  her  bosbaod,  exe- 
cutes and  acknowledges  a  deed  of  her  land,  and 
authorizes  him  to  deliver  it,  and  he  delivers  it 
after  she  comes  of  age,  without  objection  by 
ber,  and  she  says  she  is  satisfied  with  the  con- 
sideration,  she  is  bound. — Sims  v.  Smith,  99 
Ind.  469,  SO  Am.  Rep.  99. 

A  wife  may,  either  by  previous  authority 
or  sulnequent  ratificarion,  constitute  her  hU' 
band  her  agent,  so  as  to  be  bound  by  his  acts. 

-Id. 

[g]  (Sap.  18S8> 

Where  a  contract  for  improvements  is  mad« 
by  the  husband  of  the  owner,  a  finding  that  he 
was  not  acting  as  his  wife's  agent  will  not  be 
disturbed,  where  the  only  evidence  as  to  the 
agency  was  the  husband's  testimony  that  he 
had  no  contract  to  act  as  bis  wife's  agent,  and 
that  he  paid  for  the  improvements  with  his  own 
money,  except  $170  furnished  by  bis  wife.— Siis* 
fer  V.  Archbold,  116  Ind.  29,  18  N.  E.  56. 

[h]  (Snp.  1888) 

A  husband,  authorized  to  sell  land  for  his 
wife,  cannot  receive  notes  in  payment;  and  the 
burden  of  showing  his  authority  to  do  so,  orss 
satisfaction  by  the  wife,  is  00  the  porchawr.— 
Runyon  v.  Snell,  U6  Ind.  164,  18  N.  B.  522,  9 
Am.  St.  Rep.  839. 

Where  a  husband,  acting  as  bis  wife's 
agent  in  the  sale  of  her  real  estate,  accepts  his 
own  note  and  the  note  of  a  third  person  for  the 
purchase  price,  in  the  absence  of  any  evidence 
showing  authority  on  his  part  to  receive  pay* 
ment  in  that  manner,  or  that  his  wife  snbse- 
qnently  ratified  his  acts,  the  acc^tance  of  snch 
notes  instead  of  money  cannot  be  regarded  as 
payment — Id. 
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m    (App.  IS92) 

Bvidence  tbat  a  wife  lived  in  the  eouotry, 
and  gave  no  personal  attention  to  certain  land 
in  the  city ;  tliat  her  husband  gave  the  land  his 
personal  attention;  and  that  he  had  general 
management  of  his  wife's  affairs,  and  had  sold 
similar  land  for  her,— justified  a  conclusion  that 
he  waa  her  agent  for  the  sale  of  such  land.— 
Bamett  t.  Gluting.  3  Ind.  App.  415,  29  N.  B. 
154,827. 

No  particular  words  are  necessarr  to  estab- 
lish umih  agency.— Id. 

In  an  action  involving  the  issue  whether  a 
husband  was  the  wife's  agent  for  the  sale  of  her 
land,  evidence  that  the  wife  allowed  her  hus< 
band  to  make  similar  transactions  with  other 
penons  ia  admissible  to  show  the  agency.— Id. 

In  an  action  involvii^  the  issue  whether  a 
husband  was  the  wife's  agent  for  the  sale  of 
her  laud,  it  was  proper  to  Instruct  the  jury 
tliat,  in  determining  the  agency,  they  might 
confer  that  the  alleged  agent  was  hnshaud  of 
the  alleged  principal.— Id. 

tn  (Smp.U9E) 

An  agreement  between  a  grantor  and  his 
grantee's  husband  fixing  the  division  line  be- 
tween the  land  conveyed  and  that  retained  by 
the  grantor  at  a  line  different  from  the  one  stat* 
ed  in  the  deed,  in  consequence  of  which  the 
grantor  extended  improvements  up  to  the  new 
line,  is  not  binding  upon  the  grantee,  when  it 
and  the  improvements  were  made  without  her 
knowledge.— Mitchell  v.  Brawley,  140  Ind.  216, 
39  X.  £L  497. 

[k]  (APV.U95) 

On  an  issue  as  to  whether  payment  to  a 
hnsband  was  payment  to  the  wife,  the  exclu- 
sion of  a  check  showing  payment  to  the  huslmnd 
was  not  reversible  error.— Keller  v.  Beynolds, 
12  Ind.  App.  383,  40  N.  E.  280. 

[1]  (App.  1897) 
Where  a  husband  purchases  lumber  to  erect 
a  house  upon  his  wife's  land,  and  there  is  no 
evidence  that  he  acted  as  her  agent  in  bo  doing, 
or  that  she  knew  of  his  intention  to  purchase  or 
promised  to  pay  for  it,  proof  that  there  was  no 
contract  between  the  husband  and  wife  for  the 
erection  of  the  house  would  not  render  the  wife 
liable  for  the  purchase  price  of  the  lumber. — 
Russell  v.  8toner.  47  N.  Bi  645^  48  N.  R  650. 
18  Ind.  App.  543. 

Under  an  issue  as  to  whether  defendant's 
husband  acted  as  her  ^nt  in  the  purchase  of 
material  used  in  building  a  house  on  her  sep- 
arate real  estate,  evidence  as  to  what  defendant 
had  said  to  her  husband  with  reference  to  how 
she  wanted  the  house  built  was  properly  exclud- 
ed as  immaterial.— Id. 

[tn]    (App.  1IH») 

The  personal  liability  of  a  wife  for  ma- 
terial and  labor  expended  In  improvements  on 
her  lands,  placed  there  by  her  husband's  order, 


S  143 

does  not  depend  on  whether  the  creditor  knew 
of  the  husband's  agency  at  the  time  of  the 
transaction,  but  only  on  the  question  whether 
there  was  in  fact  such  an  agency.— Colt  v. 
lAwrenceburg  Lumber  Co.,  88  N.  E.  720. 

in]  (App.  1910) 
Under  Bums'  Ann.  St.  1908,  H  7851-7853, 
abolishing  the  legal  disabilities  of  married  wo- 
men to  make  contracts,  and  authorizing  married 
women  to  contract  with  reference  to  their  prop- 
erty, etc.,  a  husband  may  act  as  her  agent  tn 
her  business  and  bind  her  under  the  principles 
applicable  to  other  agencies.— Wasam  v.  Raben, 
00  N.  E.  636. 

Fob  Cases  from  Othek  States, 

See  26  Cent.  Diq.  Hub.  &  W.  S!  524r^7. 
eee,  also,  21  Cye.  pp.  1417-1424. 

S  141.  ImproTMaents  hj  hubmad. 

Appellate  jurisdiction  in  action  for  as  depend- 
ent on  nature  of  proceeding,  see  Appeal  and 
Ebbob,  §  41. 

Power  of  husband  to  bind  separate  estates  for 
Improvements,  see  post»  {  160. 

M  (9«p.  1S78) 
It  a  husband  expend  money  on  lands  be- 
longing to  his  wife  while  he  occupies  them,  it 
is  presumed  that  he  improves  them  for  her  bene* 
fit,  and  he  cannot  recover  therefor.— Lane  v. 
Taylor.  40  Ind.  495. 

Foa  Cases  fbou  Other  States. 

See  26  Cent.  Dio.  Hus.  &  W.  SI  538-540. 
See,  also,  21  Cyc.  pp.  1426,  1427. 

S  142.  Services  of  husband. 

As  charge  on  separate  estate,  see  post,  %  153. 
Itijfbt  of  action  by  husband  for  loss  of  services 
of  wife,  see  poet,  1  209. 

[a]  (Sap.  UTS) 

Where  a  wife  employed  her  husband  as 
agent  in  the  management  of  her  separate  busi- 
ness, he  has  the  right  to  give  his  persoi'^  serv- 
ices and  salary  to  the  management  of  his  wife's 
property  without  any  further  compensation  than 
the  support  and  maintenance  of  himself  and 
family.— Cooper  v.  Ham,  49  Ind.  393. 

Fob  Cases  fbom  Otheb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  SS  541,  542. 
See,  also,  21  Cyc.  pp.  1427,  1428. 

§  143.  Ad-rances  by  hvsbaad. 

[b]  (Sap.  1899) 

A  husband  asserting  a  claim  against  his 
deceased  wife's  estate  for  money  used  by  him 
before  and  after  their  marriage  in  payment  of 
her  debts,  as  incident  to  the  management  of  her 
property  as  her  agent,  has  the  burden  of  prov- 
ing that  he  used  his  own  money. — Gosnell  v. 
Jones,  53  N.  B.  381,  152  Ind.  638. 

Fob  Gases  fbou  Other  States, 

See  26  Cent.  Dig.  Hus.  &W.^  543,  544. 
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§  144.  AoeovntabiUtT'  to*  property  and 
inoome. 

[al    (Sap.  1852) 

A  husband  who  comes  into  possession  of 
money  held  by  his  wife  in  trust,  either  as  her 
adminiiitrator  or  otherwise,  is  held  as  a  trustee, 
and  may  be  compelled  to  account  for  it  by  a 
bill  In  chancery.— Keister  t.  Howe,  3  Ind.  2Ga 

[b]  (Sup.  1883) 

Where  a  husband  with  the  knowledge  and 
consent  of  his  wife  applied  the  income  from  her 
separate  estate  to  the  benefit  of  the  family,  no 
char^  could  accrue  against  him,  in  the  absence 
of  evidence  of  an  understanding  that  the  wife 
should  be  repaid.— Bristor  v.  Bristor,  93  Ind. 
281. 

A  husband  collected  the  rents  from  his 
wife's  sepanite  property  with  her  consent  and 
with  no  agreement,  express  or  implied,  to  ac- 
count therefor,  and  used  them  in  building  a 
house,  in  which  he  and  his  wife  lived,  and  in 
maintennnce  of  the  family.  Held,  that  after  his 
death  she  could  not  maintain  a  claim  therefor 
against  his  estate.— Id. 

[c]  (Sm|i.  1890) 

Where  a  husband,  with  the  consent  of  hia 
wife,  is  in  tlie  habit  of  receiving  the  income, 
profits,  and  dividends  of  her  separate  estate,  and 
using  them  for  the  benefit  of  the  family,  it  will 
be  presumed  that  the  wife  consented  and  agreed 
that  he  should  so  receive  and  use  them,  and 
the  law  will  not  compel  him  to  account. — Denny 
V.  Denny,  23  N.  E.  519.  123  Ind.  2-10. 

For  Cases  from  Other  States, 

See  26  Cent.  Dig.  Hus.  &  W.  IS  35,  545- 
553. 

See,  also,  21  Cyc.  pp.  1429-1432;  note,  30 
L.  R.  A.  309. 

S  146.  UablUtiea  to  tUrd  penoBS. 

[a]  (Sap.lSCO) 

Where  a  wife,  in  anticipation  of  profits 
from  her  separate  realty,  porchases  personal 
property,  and  executes  a  note  therefor  jointly 
with  her  husband.-bis  property  may  be  taken  on 
execution.— Johnson  t.  Chinsom,  14  Ind.  415. 

[b]  (Snp.  1867) 

A  married  woman  united  with  lier  husband 
in  the  execution  of  a  mortgage  to  secure  notes 
given  by  her  for  the  purchase  money  of  land, 
and  the  mortgage  contained  a  covenant  by  the 
husband  with  the  wife  to  pay  the  debt.  Held, 
that  the  busband  was  liable  on  tbe  covenant, 
notwithstanding  the  notes  were  given  for  the 
wife's  indebtedness,  and  that  the  mortgage  was 
a  valid  lien  on  the  land  of  both. — ^Buell  v.  Shu- 
man,  2S  Ind.  404. 

[c]  (Sap.  1876) 

The  fact  that  a  married  woman  Is  not 
bound  by  her  covenant.  Id  which  her  husband 
joins,  in  the  conveyance  of  ber  land,  doies  not 
release  him.— Blair  v.  Allen,  55  Ind.  40t>. 


Fob  Cases  from  OmEB  States, 

See  26  Cent.  Dio.  Hub.  &  W.  !!  550-^ 
See,  also,  21  Cyc  pp.  1433.  1431. 

(C)  LIABILITIES  AND  CHARGES. 

Actions  to  charge  separate  property,  see  post, 
S  215. 

Judgment  against  separate  property,  see  post,  | 
240. 

Liability  of  husband's  interest  in  wife's  estate 
for  debts  of  wife,  see  Cubtest,  |  12. 

Ownership  and  possession  of  land  as  affecting 
right  to  mechanic's  lien,  see  Mbcuanics' 
Liens,  S  57. 

Katifieation  by  wife  of  act  of  husband  in  erect- 
ing improvements,  as  affecting  right  to  me- 
chanic's lien,  see  Mechanics*  Liens,  |  77. 

Requisites  of  contract  by  married  womaa  to 
support  mechanic's  Uen,  see  Mwmxxia' 
Liens,  g  73. 

§  148.  Pvrohaso  monvy  mmA  prior  laemM- 
brameoB. 

Mortgage  executed  to  secure  repayment  of  mon- 
ey borrowed  to  discharge  lien,  see  post,  1 16V. 

[a]  (Sop.  186S) 

Coverture  is  no  bar  to  a  suit  to  enforce 
a  vendor's  lien  on  real  estate  for  unpaid  pur- 
chase money.- Perry  t*  Roberts,  30  lad.  244. 
95  Am.  Dec.  GS9. 

[b]  (Sap.  1882) 

A  vendor's  lien  is  enforceable  against  ti» 
separate  property  of  a  married  woman.— Sam- 
ple T.  Cochran,  84  Ind.  594. 

Foe  Cases  fbom  Other  States, 

See  26  Cent.  Dig.  Hus.  &  W.  iS  567-571;, 
790. 

See,  also,  21  Cyc.  ppu  1437,  1438;  note,  34 
Am.  Rep.  614. 

S  149.  RUcbts  of  ImalMHd's  orodltors. 

Debts  expressly  charged,  see  post,  |  16T. 

Payments  by  wife  out  of  separate  estate  as  con- 
stituting preference  of  hnsbaod's  creditor,  see 
Bankbuptct,  i  163. 

[a]  (Sup.  1890) 

Where  a  man  buys  land  under  an  agree- 
ment that  it  shall  belong  to  his  wife,  and  pra^s 
for  it  with  money  borrowed  from  one  who  ex- 
pects to  be,  and  afterwards  is,  repaid  by  the 
proceeds  of  a  sale  of  the  wife's  separate  proper- 
ty, the  equitable  title  of  the  wife  is  superior  to 
the  lien  of  tbe  busbaod's  judgment  creditors.— 
Warren  T.  Hull,  123  Ind.  126,  24  N.  E.  IKt. 

[b]  (App.  UlO) 

A  wife  invested  her  capital  in  a  badness 
for  the  purpose  of  making  a  liring  for  herself 
and  family.  The  husband,  who  was  Insolvent, 
to  prevent  the  fruits  of  his  earnings  from  be- 
ing diverted  to  his  debts,  managed  the  Cosiness 
without  any  contract  for  compensation,  siul 
took  from  the  profits  thereof  such  sums  as  be 
required  for  his  individual  and  family  expens- 
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n.  The  busioess  waB  prosperous,  and  tbe  wife 
acquired  considerable  property.  She  knew  that 
the  huaband  was  insolTeDt  Held,  that  under 
Bums'  Ann.  St.  1908,  $S  7851-7853,  abolishing 
leiral  disabilities  of  married  women  to  make 
contracts,  «tc.,  the  husband  and  wife  coald  con- 
tract for  his  services  in  managing  her  basiness, 
and  he  could  give  his  services  to  her,  and  his 
creditors  had  no  equity  against  the  property 
acquired  by  the  wife.— Wasam  v.  Raben,  90  Jf. 
E.  tiSB. 

(O    (Ah*,  ino) 

Property  parcbaaed  by  a  married  woman 
in  her  own  name  with  money  received  as  her 
separate  earnings  from  caring  for  the  children 
of  her  deceased  cousin  under  a  contract  with 
their  father  was  not  subject  to  her  husband's 
debts;  -she  baring  no  knowledge  at  the  time 
die  took  title  that  ber  bnsband  was  insolvent 
-EtUott  y.  Atkinson.  00  N.  E.  779. 

Fob  Cases  fboic  Omut  States, 

See  26  Cbht.  Dio.  Has.  &  W.  Si  573, 574 ; 

21  C£nt.  Dig.  Execution.  8  247. 
See.  also.  21  Cyc.  p.  1439. 

I  ISO*  ImproTemeiitB  aad  materials  for- 
aiahed. 

Agency  of  buslund  as  to  purchase  of  materials, 

see  ante,  |  138. 
Evidence  in  actions  to  enforce,  see  post,  |  232. 
Improvements  by  husband,  see  ante,  {  141. 
Necessity  of  contract  to  support  statutory  lien, 

see  Mechanics*  Liens,  f  61. 
Necessity  of  improvement  as  affecting  right  to 

statutory  lien,  see  Mechanics'  Liens,  §  24. 
Pleading  in  actions  to  enforce,  see  post.  {  229. 

[a1  A  married  woman  has  whatever  power 
is  incident  to  a  complete  holding  and  full  en- 
joymeat  of  ber  separate  real  estate,  but  with 
a  restriction  on  her  power  to  incumber  or  al- 
ienate the  same.  Where,  therefore,  an  improre- 
ment  made  by  a  married  woman  on  her  real  es- 
tate U  necessary  and  proper  for  a  full  and  com- 
plete enjoyment  of  such  estate,  sbe  can  charge 
her  separate  property  with  debts  created  in 
making  tbe  Improvement.— < Sup.  ]S(H>)  Lindley 
V.  Cross,  31  Ind.  106,  90  Am.  Dec.  010;  (1872) 
Capp  V.  Stewart.  38  Ind.  479;  (1882)  Stephen- 
son V.  Ballard,  82  Ind.  87. 

tbj     (S«p.  1871) 
A  married  woman  may  charge  her  sepa- 
rate property  for  tbe  cost  of  such  improve- 
ments as  are  necessary  to  a  complete  and  full 
CDjoyment.— Johnson  v.  Tutewiler,  35  Ind.  353. 

Where  work  is  done  and  materials  fur- 
nished at  a  husband's  request  for  buildings 
erected  on  the  real  estate  of  his  wife,  the  lat- 
ter is  not  liaUe,  although  sbe  may  have  sub- 
seqaently  signed  a  promissory  note  for  such 
woriE  and  materials.— Id. 

The  bnsband  cannot  bind  the  wife's  sepa- 
late  estate  by  contract  for  improvements. — Id. 


[0]  (Sup.  1872) 
Where  a  married  woman  is  tbe  owner  of 
real  estate  in  her  ovm  right,  and  the  proper 
steps  have  not  been  taken  to  create  a  mechan- 
ic's lien,  in  the  absence  of  any  contract  made 
by  her  for  the  improvement  of  such  property, 
and  In  the  absence  of  evidence  that  the  im- 
provements were  necessary  to  the  enjoyment  of 
tbe  same,  neither  she  nor  such  real  estate  can 
be  held  for  making  such  improvements.— Falk- 
ner  v.  Golshear,  39  Ind.  201. 

[d]     (Sap.  1875) 

In  an  action  to  charge  the  separate  real 
estate  of  a  married  woman  for  materials  fur- 
nished and  work  done  in  tbe  erection  of  a 
dwelling  house  thereon,  it  should  be  shown 
that  tbe  house  was  necesssry  and  proper  to  the 
full  enjoyment  of  the  separate  estate  of  the 
wife,  and  it  is  not  aufflcient  to  show  that  it 
was  necessary  and  proper  to  tbe  use  and  en- 
joyment of  said  real  estate  by  the  owner  that 
the  house  should  be  built  thereon,  that  plain- 
tiff furnished  materials  and  performed  labor  In 
the  erection  of  a  house  thereon,  and  that  such 
materials  and  labor  were  necessary  and  proper 
for  the  erection  of  such  a  house  as  was  built. — 
Crickmore  v.  Breckenridge.  51  Ind.  294. 

[«]     (Sap.  1879) 

A  written  contract  executed  by  a  married 
woman,  prior  to  the  passage  of  1  Rev.  St. 
1876,  p.  S.'K),  §  5,  by  which  she  acknowledged 
herself  indebted  to  a  person  for  materials  and 
labor  used  to  improve  her  separate  eetate,  was 
void.— Williams  v.  Wilbur,  67  Ind.  42. 

in     (App.  1892) 

In  an  HctioD  for  work  done  on  defendant's 
property,  the  trial  court  properly  permitted 
defendant  to  testify  that  there  was  an  agree- 
ment between  her  and  her  husband  that  cer- 
tain improvements  on  ber  property,  when  made, 
should  be  paid  for  by  tbe  husband,  though  it 
was  shown  that  plaintiff  was  not  present  when 
such  agreement  was  made.— Ogden  t.  Kelsey, 
4  Ind.  App.  299,  30  N.  R  922. 

In  an  acrion  for  work  done  on  defendant's 
property,  defendant  pleaded  that,  at  the  time 
the  work  was  done,  sbe  was  a  married  woman; 
that  tbe  work  was  done  on  the  order  of  her 
husband :  that  she  in  no  way  contracted  for 
the  work;  that  it  was  tbe  separate  debt  of  ber 
husband;  and  that  she  had  in  no  way  made 
it  her  separate  indebtedness.  Beld,  that  the 
fact  that  defendant  owned  tbe  property  on 
which  tbe  work  was  done  would  not  make  ber 
liable  therefor.— Id. 

Fob  Cases  frou  Other  States. 

See  26  Cent.  Dig.  Hus.  &  W.  H  575-.'»S1. 
See,  also.  21  Cyc.  pp.  1441-1444;  note.  3 

L.  R.  A.  (N.  S.)  307;  note,  8»  Am.  St. 

Rep.  517. 

i  151.  NecenaHcs  amd  family  ezpeasM. 

Liability  for  necessaries  tn  general,  see  ante,  f 
19. 
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M  {Sap.UTO 
Where,  darinc  tlw  edstenoe  of  the  marital 
relatioD,  medical  treatment  is  rendered  to  a 
married  voman  at  her  request  and  on  her 
promise  to  pay  the  eaoie  out  of  her  separate  es- 
tate, Buch  contract  ia  absolutely  void,  and  she 
is  not  liable  for  the  iralne  of  snch  Bervicee.— 
Thomas  t.  Passage,  54  Ind.  lOG. 

A  note  given  by  a  widow  for  medical  Bt- 
tention  and  treatment  rendered  to  her  by  the 
payee  during  the  lifetime  of  her  deceased  hus- 
band, at  her  request,  and  on  her  promise  to 
pay  for  it  oat  of  her  separate  estate,  Is  void  for 
want  of  consideration.— Id. 

[b]  (App.  1894) 

Where  a  husband  applies  the  principal  of 
his  wife's  separate  property  in  the  support  of 
their  family,  she  may,  in  the  absence  of  en 
agre«nent  to  repay  the  same,  recover  It  bacli.— 
Hammond  t.  Ble^oe,  11  Ind.  App.  202,  38  N. 
E.  S30,  54  Am.  St  Rep.  S02. 

[c]  (App.  1895) 

Though,  by  virtue  of  Rev.  St.  1894,  § 
6900  (Rev.  St.  1881,  S  5115),  allowing  a  mar- 
ried woman  to  contract  with  reference  to  her 
separate  estate  without  joining  her  husband,  a 
wife  la  bound  by  her  express  promise  to  pay 
for  necesBaries  furnished  her,  which  otherwise 
would  be  chargeable  to  her  husband,  the  law 
does  not  imply  a  promise  on  her  iiart  to  pay  for 
necessaries  so  furnished. — Nelson  v.  Spanlding, 
U  Ind.  App.  453,  39  N.  E.  168. 

[d]  (App.  1W3) 

A  wife  is  not  bound  to  use  her  separate 
personal  property  for  the  anpport  of  her  hus- 
band, nor  to  use  the  same  for  the  payment  of 
hia  funeral  expenses  and  the  expenses  of  his 
last  sickness.— Robinson  t.  Pouat,  68  N.  E.  182, 
81  Ind.  App.  384,  99  Am.  St.  Rep.  269. 

Fob  Cases  fboic  Othsb  States, 

See  26  Cent.  Dig.  Hu«.  &  W.  H  6S2-695, 
589. 

See,  also.  21  Cyc.  pp.  1444-1449;  note,  IS 
L.  B.  A.  717;  note,  SI  Am.  lEep.  697. 

i  162.  Coiktracta  la  canermL 

Contracts  for  benefit  of  separate  estate,  see 
post,  S  162. 

Contmcts  of  married  women  In  general,  see 
ante,  §§  79^  84r-90. 

[a]    (Snp.  1863) 

When  a  married  woman,  owning  proper- 
t,v,  is  disabled  by  the  terms  of  the  conveyance 
of  it  to  her  use,  or  by  statute,  from  alienating 
or  incumbering  it,  it  cannot  be  charged  with 
her  debts,  except  for  the  purchase  money,  so 
as  to  cause  its  alienation  by  judicial  or  sher- 
iff's sale  for  the  payment  of  those  debts. — Cox's 
Adm'r  v.  Wood,  20  Ind.  54. 

Semble,  that  a  feme  covert  cannot  be  per- 
sonally liable  on  her  contracts,  but  a  judgment 
may  be  rendered  against  her,  collectible  out  of 
the  income  of  her  separate  eotate;  and,  if  none 


•och  can  be  found  upon  which  to  levy,  a  re- 
ceiver may  be  ai^inted  to  take  and  apply  the 
income  in  default  of  her  ToIontaiUy  payinc  the 

judgment.— Id. 

Ch]    (Slip.  1566) 

The  rule  of  the  common  law  that  a  wif« 
cannot  enter  into  an  executory  contract  in  re- 
gard to  her  lauds  has  not  been  changed  by  stat- 
ute.—Stevens  T.  Parish,  29  Ind.  2eO,  85  Adl 
Dec.  636. 

[c]  (8BP.U69) 

So  far  as  the  profits  of  a  married  woman's 
real  estate  are  concerned,  effect  will  be  given 
to  her  contract  where  she  has  indicated  her 
purpose  to  deal  with  such  profits^— Eantnmr- 
itz  T.  Fratlier.  31  Ind.  92.  99  Am.  Dec  5S7. 

[d]  (Bop.  I8S8) 

'  Where  the  contract  of  a  married  wMnan 
had  DO  connection  with  the  real  estate  of  the 
wife,  and  the  debt  waa  not  contracted  for  its 
repairs  or  improvement,  or  to  secure  to  her  iU 
use  and  enjoyment,  nor  did  it  appear  that  she 
Intended  thereby  to  charge  the  rents  and  profits 
of  her  estate,  the  contract  was  void  at  law, 
and  not  such  an  one  as  equity  will  enforce 
against  the  rents  and  profits  of  the  wife's  sep- 
arate estate.— Copeland  T.  Cunningham,  31  Ind. 
116. 

[•]     (Sup.  18G9) 

In  this  state  a  married  woman  can  charge 
her  real  estate  by  such  contracts  only  as  are 
reasonably  calculated  to  make  the  estate  profit- 
able to  her,  or  to  preserve  it,  or  to  protect  her 
title  thereta— Smith  v.  Howe.  31  Ind.  233.  ' 

Foe  Cases  fbou  Otheb  States, 

See  26  Gent.  Dig.  Hus.  &  W.  H  SQG-Oe 
See,  also,  21  Cyc.  pp.  1450-1456. 

1 153.  Oontraots  betwaeit  hnabuid  and 

w'fe. 

Contracts  between  husband  and  wife  in  general, 
see  ante,  SS  39-41,  43-lG,  49^,  40%,  51, 
62. 

[a]     (Sap.  18S0) 

A  husband  may  contract  with  his  wife  In 
relation  to  her  separate  estate,  but  the  law 
looks  with  much  caution  upon  snch  contracts, 
and  requires  of  the  husband  the  most  scmiin- 
I0U8  good  faith;  and,  if  there  be  any  element 
of  fraud  or  lack  of  consideration,  the  law  scru- 
tinises it  with  much  care,  and  will  only  op- 
bold  it  when  it  is  for  the  benefit  of  the  vile, 
or  has  been  made  with  the  utmost  good  f^th. 
—Hon  v.  Hon,  70  Ind.  135. 

[b]  (Sap.  1S84) 
A  wife  may  have  general  business  tiana- 
actions  with  her  hosband,  and  all  contracts 
made  by  her  with  her  husband  concerning  ber 
separate  business  or  her  separate  property,  ap* 
parently  just  and  reasonable  within  tfaemselres, 
and  which  would  have  been  valid  if  made  by 
trustet:s  acting  in  her  behalf,  will  be  enforced 
-Rose  V.  Rose,  93  Ind.  179. 
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[e]   (•■■».  1«89) 

A  htuband  aned  his  wife,  the  compliant  al- 
legfng  an  Indebtedness  for  money  loaned  to  her, 
which  she  expressly  promised  to  pay;  that  the 
money  was  necessary  in  her  separate  boBiness, 
and  was  obtained  to  prevent  snits  being 
bronscht  against  her.  Held,  that  nnder  R«t. 
SL  18S1.  H  5115,  5117,  5130,  giving  a  married 
womaD  a  right  to  contract  as  to  her  personal 
property,  and  carry  on  tier  separate  business 
as  if  sole,  except  in  certain  particnlars,  the 
wife  rould  borrow  the  money  of  her  bnsband, 
and  the  complaiiit  was  good  on  demurrer.— 
Harrell  v.  Ilarrell,  117  Ind.  W,  19  N.  R  621. 

Id]     (App.  1896) 

A  husband  cannot  recover  for  work  and 
labor  done  on  his  wife's  farm,  and  for  taxes  paid 
thereon,  in  the  absence  of  an  express  contract. — 
Sunley  t.  Stanley,  14  Ind.  App.  398,  42  N.  E. 
1031. 

Fob  Cases  fbom  Other  States. 

See  26  Cent.  Dig.  Hns.  &  W.  {  603. 
See,  also,  21  Cyc  p.  1460. 

1 1S4.  Oomtntefa  Jolmtly  with  knsband. 
Ek]   (flap.  UN) 

H.  and  wife  owed  a  balance  of  the  price 
of  land  to  one  M.  H.  agreed  to  build  a  house 
for  M.  in  payment,  and  contracted  with  plain- 
tiff to  build  it.  When  finished  a  balance  was 
doe  plaintiff  on  the  house,  to  secure  which  H. 
and  wife  gave  a  mortg^  on  the  land  bought 
by  tbem,  and  a  note  which  was  payable  to  M., 
and  by  her  assigned  to  plaintiff.  Beld,  that  tbe 
mortgage  was  given  for  the  joint  debt  of  H.  and 
wife,  and  was  valid.— Barger  v.  Hoover,  120  Ind. 
193.  21  N.  E.  888. 

Fob  Cases  fbom  Otheb  States. 

See  26  Cent.  Dio.  Has.  &  W.  |  604. 
See,  also,  21  Cyc  p.  1456. 

U56.  Bills  mmd  notes. 

Execution  of  or  Indorsement  as  sureties,  see 

post,  I  157. 

Notes  given  for  benefit  of  separate  estate,  see 

post,  i  162. 
Validity  in  general,  see  ante,  |  85. 

la,  b]  (Sap.  ISTS) 

The  rents  and  profits  of  a  married  wo- 
man's separate  estate  cannot  be  subjected  to 
the  payment  of  a  note  executed  by  her,  where 
by  ttie  note  itself  she  agreed  to  pay  from  her 
own  separate  property  the  amount  stated  there- 
hi,  nnless  the  note  was  given  for  the  benefit 
of  the  maker's  separate  estate.— Richards  v. 
O'Brien,  64  Ind.  418. 

[c]  (Sap.  1882) 
Under  Act  March  25,  1879,  providing  that 
a  married  woman  may  contract  in  reference 
to  her  separate  property  the  same  as  if  she 
were  sole,  a  note  by  a  married  woman  in  ref- 
ereBce  to  her  sepsrate  property  Is  valid.— Wul- 
Rhner  v.  Sella,  8T  Ind.  71. 


m    (Svp.  1883) 

Under  Act  1879,  relative  to  the  property 
and  contract  rights  of  married  women,  tbe 
note  of  a  married  woman  for  money  borrowed 
to  carry  on  bnsiness  in  which  she  is  engaged 
on  her  own  account  Is  valid.— Wallace  v.  Bow- 
ley,  91  Ind.  586. 

[e]  (Sup. 

Under  Act  March  2o,  1879,  providing  that 
"a  married  woman  may  eater  into  auy  con- 
tract in  reference  to  her  separate  personal  es- 
tate, •  *  •  the  same  as  if  she  were  sole, 
and  her  separate  estate,  real  and  personal, 
shall  be  liable  therefor  on  execution  or  other 
judicial  process,"  an  assignment  by  indorse- 
ment of  a  note  by  a  married  woman  binds  her 
separate  estate.— Mathes  v.  Shank,  94  Ind. 
501. 

[f]  (Sap.  1885) 

Under  Rev.  St.  8  5115,  "all  the  legal  dis- 
abilities of  married  women  to  make  contrarts 
are  hereby  abolished,  except  as  herein  other- 
wise provided,"  and,  under  section  5117,  they 
may  make  contracts  concerning  their  separate 
personal  property.  Held,  that  a  married  wo- 
man may  contract  for  the  purchase  of  wearing 
apparel  for  herself,  and  notes  executed  by  her 
for  the  price  thereof  are  valid,  and  may  be 
enforced.- Arnold  v.  Engleman,  103  Ind.  512, 
8  N.  E.  238. 

[g]  (App.  I89S) 

A  note  executed  by  a  wife  partly  for  the 
benefit  of  her  husband  is  valid  if  any  part  of 
the  consideration  moves  to  her.— Momingstar 
T.  Hardwick,  3  Ind.  App.  431.  20  N.  E.  029. 

[b]    (App.  1892) 

In  an  action  on  a  note,  f^ovemed  by  the 
law  merchant,  brought  by  indorsees  for  value, 
before  maturity,  and  in  good  faith,  against  the 
makers,  husband  and  wife.  It  is  not  necessary 
for  plaintiffs  to  establish,  as  against  tbe  wife, 
that  the  consideration  was  in  fact  beneficial  to 
her  or  to  her  estate,  or  that  there  vras  a  sufiideot 
consideration,  if  it  be  shown  that  she  contract- 
ed as  a  principal  in  fact,  on  a  consideration  suf* 
Gcient  or  insufficient,  or  if  such  circumstances 
be  shown  as  will  estop  her  from  denying  that 
she  contracted  as  a  principal. — Potter  v.  Sheets, 
5  Ind.  App.  506,  32  N.  E.  811. 

[1]  (App.  1906) 
Where  a  married  woman  joined  in  a  note 
with  her  husband  for  a  loan,  which  was  secured 
by  mortgage  on  the  wife's  separate  estate,  tbe 
holder  of  the  note  was  only  entitled  to  enforce 
the  note  and  mortgage  as  against  her,  to  the 
extent  that  the  loan  was  applied  to  her  use 
and  benefit.— Equitable  Trust  Co.  v.  Torphy,  76 
N.  E.  639,  37  Ind.  App.  220. 

For  Cases  fbom  Otueb  States, 

See  26  Cent.  Dig.  Hub.  &  W.  SS  608-022. 
See,  also,  21  Cyc.  pp.  1457-1462. 
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i  1B7.  Owumntr  Miid  nretTiUp. 

Bills  and  notes  in  general,  see  ante,  |  156. 
By  married  women  in  general,  see  ante,  |  87. 
Mortgage  or  pledge  as  surety,  see  post,  fS  168, 
171. 

QueBtioDS  for  jury,  see  post,  §  235. 

Fob  Cases  fbom  Other  States, 

See  20  Cent.  Dig.  Hub.  &  W.  §S  623-G30. 
See,  also,  21  Cyc.  pp.  1462-1406. 

§  158.    In  Ksaeral. 

[a]  (Sap.  1889) 
A  contract  made  by  a  married  woman,  to 
indorse  all  notes  given  iu  paymeut  for  agri- 
cultural implements  for  the  sale  of  which  she 
was  agent,  is  void,  ander  Rev.  St  8  5119,  pro- 
hibiting married  women  from  entering  into  any 
contract  of  suretyship,  and  declaring  the  same 
void,— Nixon  v.  Whiteley.  Fasler  &  Kelly  Co., 
120  Ind.  300,  22  N.  E.  411. 

n>]  (aiip>18B2> 
A  married  woman  can  make  no  contract 
charging  her  separate  property  for  a  debt  the 
ctmsideration  for  which  moves  solely  to  an- 
other.—Bowles  T.  Trapp,  138  Ind.  55,  38  N.  SI 
406. 

[c]  (App.  1895) 

The  different  sections  of  Rev.  St.  1894.  §| 
fi(K>4,  0960.  6962  (Rev.  St.  1881,  ||  5115,  5117, 
5119),  relating  to  contracts  of  soretyship  by 
married  women,  must  be  construed  together, 
and  the  plain  intent  of  the  Legislature  was  to 
prevent  every  contract  of  suretyship  in  any 
form  whatever,  whether  it  operated  on  real  or 
oersonal  property  of  a  married  woman. — Gofif  t. 
Elanklns,  39  N.  E.  294,  11  Ind.  App.  456. 

Whenever  the  resalt  of  the  transaction  is 
such  as  to  impose  upon  the  wife's  property  a 
liaUlity  to  answer  for  the  debt  of  another,  she 
must  be  regarded  as  a  surety  and  entitled  to 
the  protection  of  the  statute,  whether  she  be  a 
party  to  any  written  contract  or  not — Id. 

[d]  (Sup.  1897) 

A  wife  is  not  estopped  to  assert  that  notes 
secured  by  mortgage  on  her  separate  real  es- 
tate were  executed  by  her  as  surety,  and 
hence  %'oid,  by  the  fact  that  they  were  payable 
in  bank,  and  have  passed  to  innocent  porchas- 
crR.— Leschen  t.  Guy,  48  N.  E.  344,  140 
Ind.  17. 

[e]  {Sap.  1904) 

By  deceit,  a  married  woman  may  estop 
herself  from  denying  that  she  Is  a  principal 
in  a  loan  to  pay  a  suretyship  debt.— Held  t. 
Campbell,  164  Ind.  389,  72  N.  E.  260,  108  Am. 
St  Rep.  301. 

to     (App.  1906) 

Money  borrowed  by  a  husband  and  wife, 
who  constitute  a  trading  partnership,  for  pay- 
ment of  an  antecedent  note,  due  from  the  firm, 
but  signed  by  the  huc;band  alone,  may  be  re- 
covered from  either;  the  wife  being  a  principal 
and  not  a  surety  thereon.— Anderson  v.  Citi- 


zens' Nat  Bank  of  Crawfoidsville,  38  lad. 

App.  190,  76  N.  E.  811. 

For  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  Hub.  &  W.  H  623-a2& 

g  1S9.           Debts  of  husband. 

Discharge  of  husband's  debts  aa  considentioii 
for  conveyance  of  property,  see  post,  {  l^jS. 

Mortgage  or  pledge  to  secure  debt  of  husband, 
see  post,  §  171. 

Ul  (Sap.  1SR6) 
To  an  action  upon  a  oote  against  hnsband 
and  wife,  the  latter  answered  that  she  eienei 
the  note  as  surety  for  her  husband,  and  that 
the  consideration  of  the  note  did  not  move  to 
her  or  to  her  separate  estate.  Held,  that  the 
answer  was  good. — Coats  t.  McKee,  20  lad. 
223. 

[b]  (SBP.1SSS} 

Whether  a  contract  executed  by  a  mar- 
ried woman  is  one  of  suretyship  or  not  will  be 
determined  by  a  consideration  of  whether  or  not 
It  was  made  by  her,  or  on  her  behalf,  and  apoo 
a  considemtion  moring  to  her,  or  for  the  benrft 
of  her  personal  estate.— Vogel  y.  Leichner,  102 
Ind.  55,  1  N.  E  554. 

Tiiat  the  husband  and  wife  both  appear 
on  the  face  of  the  papers  to  be  principals,  or 
that  the  parties  dealt  on  the  basis  that  both 
were  principals,  is  of  no  consequence.  The 
wife  has  do  power  to  deal  as  principal,  if  ia 
fact  she  was  surety. — Id. 

[c]  (Sap.  1892) 

Where  it  appeared  that  a  note  executed  hf 
a  biuband  and  wife  was  made  to  secure  a  loan 
of  money  to  the  husband,  which  was  used 
by  him  to  pay  his  individual  debts,  and  that  it 
was  borrowed  tor  such  use,  as  was  known  to 
the  lender  when  be  made  the  loan,  a  fin<]ioT 
that  the  debt  was  that  of  the  husband,  and  that 
the  wife  was  surety,  would  not  be  distnibed  on 
appeal.— Wilson  r.  Logue,  30  N.  E.  1079^  131 
Ind.  191,  31  Am.  St  Rep.  42Gl 

m    (App.  1898) 

A  warranty  in  the  wife's  conveyance  ol 
her  separate  realty  in  discharge  of  her'hns- 
band's  debt  Is  not  a  contract  of  suretfship, 
within  Bums*  Rev.  St  1894,  |  6964  (Rev.  St 
1881,  I  5119),  avoiding  her  contracts  of  aantj- 
ship,  the  transaction  having  extinguished  the 
debt.— NIchol  t.  Hays.  50  N.  E.  T6S,  20  Ind. 
App.  S69. 

[e]     (App.  1898) 

Plaintiff  executed  a  note  as  surety  for  de- 
fendant's husband,  after  which  the  husband 
died  insolvent  and  defendant  at  the  reqoest  of 
plaintiff,  signed  a  note  with  him  in  renewal  of 
the  husband's  note.  Beld,  that  the  wife  diJ 
not  thereby  assume  the  husband's  debt  and  !»• 
come  liable  as  principal  on  the  renewal  note^ 
Sponbaur  t.  Ualloy,  52  M.  E.  245,  21  Ind.  App. 
287. 
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in  (Sap.  1S99) 
Where  a  husband  aod  wife  executed  a  note 
for  a  consideratioQ  moving  only  to  the  husband, 
tbe  relation  of  suretyship  ia  fixed  by  the  ar- 
rangement and  equities  between  the  debtors, 
and  is  determined  by  inquiring  who  received  the 
considention  of  the  contract,  or  who,  according 
to  tlie  arrangements  between  the  parties,  ought 
to  pay  the  debt.— Lachey  t.  Boniff,  S3  N.  E. 
412.  152  Ind.  871'. 

Whether  a  married  woman,  signing  a  note 
with  her  hasband,  was  principal  or  surety,  will 
be  determined,  not  from  the  form  of  the  con- 
tract, nor  from  the  basis  on  which  the  trans- 
action was  had,  hat  from  the  inquiry,  was  the 
wife  to  receive,  either  In  person  or  In  benefit 
to  her  estate,  or  did  she  so  receive,  the  con- 
^deration  upon  which  the  contract  rests?— Id. 

Ui     (Sap.  19(H) 

One  who  was  surety  on  a  note  of  a  hus- 
band, and  who  subsequently  paid  the  same,  was 
as  to  the  wife,  who,  ou  a  consideration  moving 
to  her  estate,  assumed  her  husband's  indebted- 
ness, also  a  surety,  and  the  note  which  he  paid 
thus  fixed  the  rate  of  interest  between  himself 
and  the  wife,  under  Bums'  Ann.  St  1901,  { 
1233.  providing  that  a  surety  on  a  written  in- 
strument who  pays  the  same  may  recover  the 
rate  of  interest  fixed  by  the  instrument.- Hamil- 
ton T.  Hamilton,  70  N.  E.  535,  1C2  Ind.  430. 

[h]    (App.  1908) 

A  married  woman  cannot  be  estopped  to 
deny  that  she  is  principal,  where  she  executed 
a  note  to  secure  her  husband's  debt,  if  the 
payee  knew  the  facts,  and  was  not  deceived  by 
her  acts  and  declarations,  notwithstanding 
Bums'  Ann,  St.  1901.  8  0962,  which  provides 
that  a  married  woman  shall  be  bound  by  an 
estoppel  in  pals. — Indianapolis  Brewing  Co.  v. 
Behnke.  81  N.  E.  119,  41  Ind.  App.  288. 

For  CAfiES  FROU  Other  States, 

See  2C  Cent.  Dig.  Hub.  &  W.  IS  022,  029, 
030. 

1 160.  Debts  iiusnrved  la  aeparate  bui- 
nesft, 

[a]  (Sup.  1882) 
As  by  Bev.  St.  §  6122,  coverture  is  no 
bar  to  a  married  woman  contracting  debts  in 
carrying  on  any  bnsinesa  on  her  separate  ac- 
count, her  real  as  well  as  personal  property  is 
liable  therefor.— Burk  t.  Piatt,  8S  Ind.  283. 

Fob  Caber  from  Other  States. 

See  20  Cert.  Dig.  Hus.  ft  W.  H  031-033. 
See,  also.  21  Cyc.  pp.  1400,  1407. 

1 162.  Oontracta  for  benefit  of  separate 
estate. 

Contracts  in  general,  see  ante,  S  152. 
Improvements   and   materials   famished,  see 
ante,  I  350. 


ta]    (Sup.  1862) 

Semble,  that  a  married  woman  may,  on 
general  principles,  bind  her  separate  estate  to 
pay  debts  contracted  for  the  benefit  thereof.- 
Major  T.  Symmes.  19  Ind.  117. 

A  married  woman's  contract  for  the  serv- 
ices of  counsel  to  protect  her  rights  in  real  es- 
tate claimed  by  her  as  her  separate  property  is 
binding,  and  the  sum  falling  dne  from  her  un- 
der such  contt^ct  may  be  made  a  charge  on 
the  land.— Id. 

[b]    (Snp.  1863) 

A  married  woman,  acquiring  real  estate 
under  the  Code  of  1852,  has  power  to  use  and 
charge  the  rents  and  profits  by  her  contracts; 
at  all  events  by  such  as  relate  to  the  land  it- 
self.—Cox's  Adm'r  v.  Wood,  20  Ind.  54. 

[e]    (Sap.  1864) 

The  income  of  a  wife's  separate  property 
is  liable  on  her  nereseaty  contracts  pertaining 
to  such  property.— Moore  t.  McMlllen,  23  Ind. 
78. 


[d]  (9ap. 

A  married  woman  with  a  separate  estate, 
and  who  was  in  the  habit  of  contracting  with 
regard  thereto,  cannot  charge  such  estate  by 
written  agreement  to  pay  a  certain  sum  to  the 
obligee.  If  he  would  tell  her  the  whereabouts 
of  her  husband,  who  had  abandoned  her;  such 
contract  not  being  for  the  benefit  of  her  prop- 
erty.- Smith  r.  Howe,  31  Ind.  233. 

[dd]    (Sap.  1878) 

The  rule  of  the  common  law  incapacitat- 
ing a  married  woman  from  binding  herself  by 
an  executory  contract  still  prevails.  Her  con- 
tract for  insurance  on  her  separate  property 
is  not  one  for  the  betterment  of  her  estate 
which  can  be  enforced,  and  she  is  not  liable 
on  her  note  executed  in  consideration  of  a  pol- 
icy therefor.— American  Ins.  Co.  of  Chicago 
r.  Avery,  60  Ind.  uOO. 

[•]    (Sap.  1881) 

Prior  to  Acts  1879,  p.  160.  a  married  wo- 
man could  not  change  her  separate  estate  by  an 
agreement  to  pay  an  attorney  for  his  services 
in  defending  her  title  thereto. — Pierce  v.  Os- 
man,  79  Ind.  2.'>ft. 

[f]  (Snp.  1983) 

Prior  to  the  married  woman's  act  of  187!), 
a  married  woman  was  not  liable  on  her  con- 
tract to  pay  an  attorney  for  his  services  in 
recovering  her  separate  property. — Stooecipher 
T.  Watson.  92  Ind.  17. 

[g]  (Sup.  1885) 

Where  the  estate  of  a  married  woman  Is 
so  incumbered  that  she  is  in  danger  of  losing 
it,  thongb  such  incumbrance  is  for  the  debt 
of  another,  if  she  and  her  husband  contract 
a  loan  to  relieve  the  estate  from  the  incum- 
brance, the  consideration  inures  to  her  henefit. 
and  she  is  liable.— Cupp  v.  Campbell.  2  N.  E. 
565,  303  Ind.  213.  . 
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m    (Snp.  1936) 

Whppe  a  wife  procured  a  conveyance  to 
herself  of  the  husband's  land,  which  was  in- 
cumbered by  mortgages,  and  she  borrowed  mon- 
ey to  pay  them  off,  and  goTe  the  lender  a  note 
and  mortgage  signed  by  hetsdf  and  her  hus- 
band, she  was  liable  on  the  note,  as  the  trans- 
action represented  thereby  was  for  the  benefit 
of  her  estate.— Scott  t.  Collier,  78  M.  R  184. 
166  Ind.  644. 

By  Burns'  Ann.  St.  3001,  §  G960,  all  the 
le^l  disabilities  of  mnrried  women  to  make 
contracts  are  abolished,  with  certain  excep- 
tions, one  of  which  is,  under  section  6064,  that 
she  shall  not  enter  into  any  contract  of  surety- 
ship. He}d,  that  where  a  wife  procured  a  con- 
veyance to  herself  of  the  hu-sband's  land,  which 
was  incumbered  by  raortgnEes.  and  she  borrow- 
ed money  to  pay  tlieni  off,  and  gave  the  lend- 
er a  note  and  mortgage  signed  by  herself  and 
her  husband,  she  was  liable  on  the  note,  as 
the  transaction  represented  thereby  was  for  the 
benefit  of  her  estate. — Id. 

11]  (App.  1908) 
Though  a  wife  is  prohibited  by  statute 
from  Felling,  conveying,  or  mortgat;;iug  her  sep- 
arate real  estate,  unless  joined  by  her  husband, 
and  from  entering  into  a  contract  of  surety- 
ship, she  may  borrow  money  for  the  betterment 
of  her  seitarate  estate,  or  for  the  liiiuidation 
of  Jien  indebtedness  thereon,  and,  where  she 
borrows  the  money  from  her  husband  under  an 
express  contract  to  repay  it,  she  is  bound  there- 
by.—Townsend  V.  Huntzinger,  83  N.  E.  619, 
41  Ind.  App.  223. 

Fob  Cases  fbom  Other  States, 

See  26  Cent.  Dig.  Hus.  &  W.  §{  322, 

596,  600.  614,  637-640. 
■See,  also,  21  Cyc.  p.  1468. 

S  163.  Debts  oharced  on  sepaimte  estate. 

Fob  Cases  fbou  Otbeb  States, 

See  20  Cent.  Dig.  Hob.  &  W.  H  641-659. 
See,  also,  21  Cyc.  pp.  1469-1475. 

S  164.         Intent  to  charce. 

[a]  The  fact  that  credit  for  goods  sold  to  a 
married  woman  is  given  to  her  on  the  faith  of 
her  separate  property  is  not  sufficient  to  cre- 
ate a  charge  against  it  She  most  herself  In- 
tend to  contract  with  regard  to  her  separate 
estate.— (Sup.  1869)  Kantrowitz  v.  Prather,  31 
Ind.  92,  99  Am.  Dec.  587;  (1873)  Hodson  v. 
Davis,  43  Ind.  258. 

[bl    (Snp.  1869) 

To  sustain  a  contract  made  by  a  married 
woman  charging  her  separate  property  with 
the  payment  of  a  debt,  it  must  appear  that  she 
intended  to  charge  the  separate  estate,  or  that 
the  contract  claimed  to  be  a  charge  was  one 
reasonably  adapted  to  better  her  separate  es- 
tate.—Kantrowitz  T.  Prather,  81  Ind.  92,  09 
Am.  Dec.  587. 


[c]  (Snp.  im) 

An  intent  on  the  part  of  a  married  woman 
to  charge  her  separate  estate  must  be  ifflrm- 
atively  shown,  althoogb  she  is  doing  business 
in  her  own  name,  with  her  own  money,  and  bf 
the  consent  of  her  husband,  and  the  indebted- 
ness is  for  goods  purchased.— Hasheagen  v. 
Specker,  36  Ind.  413. 

[d]  {Snp.  1873) 

A  note  given  by  a  married  woman  for  goods 
sold  her  on  the  faith  of  her  separate  estate  Is 
not  evidence  of  her  intention  to  charge  snch  es- 
tate with  the  payment  of  the  debt.— Hodson  t. 
Davis,  43  Ind.  238. 

[e]  (Sup.  1876) 

To  make  the  separate  estate  of  a  married 
woman  liable  for  her  indebtedness,  the  com- 
plaint must  allege  that  she  intended  to,  or  did. 
charge,  or  agreed  to  charge,  the  indebtedoesft 
against  her  separate  estate.  The  fact  that  she 
caused  necessary  and  proper  improvements  to 
be  made  on  her  real  estate  does  not  raise  the 
inference  that  she  intended  to  create  a  charge 
upon  it.— Shannon  v.  Bartholomew,  53  Ind.  54. 

[f]  (Snp.  1877) 

In  the  absence  of  an  express  contract  by 
a  married  woman  to  charge  her  separate  proi>- 
erty  with  a  debt  for  materials  used  to  im- 
prove the  same,  the  whole  contract  made  there- 
for is  unenforceable  against  such  estate.— Dame 
v.  Coffman,  58  Ind.  345. 

A  complaint  to  enforce  a  lien  against  the 
separate  real  estate  of  a  married  woman  for 
an  alleged  indebtedness  contracted  by  her  for 
its  improvement  must  show  that  she  intended 
and  agreed  to  charge  the  indebtedness  on  her 
separate  estate;  and  the  fact  that  she  contract- 
ed for  such  improvements  and  caused  them  to 
be  placed  on  her  separate  lands  will  not  raise 
an  implied  contract  to  charge  her  estate  with 
the  indebtedness. — Id. 

Fob  Cases  fboh  Othee  States, 

See  26  Cent.  Dig.  Hus.  &  W.  8!  641-618. 
See,  also,  21  Cyc.  pp.  1469-1472. 


S  166.         Joinder  or  assent  of  hvslwnd* 

la]    (Bnp.  1866) 

Real  estate  was  conveyed  to  a  married  wo- 
man, who  executed  a  mortgage  to  secure  un- 
paid purchase  money;  her  husband  not  idtt- 
ing  in  the  Instrument,  field,  that  the  mort- 
gage was  void,  and  that  a  sale  under  a  judg- 
ment of  foreclosure  of  the  mortgage  could  not 
be  sustained,  altb(»igh  the  conveyance  had  been 
tahen  In  the  name  of  the  wife  to  defrand  the 
husband's  creditors,  and  plaintiff,  to  whom  the 
mortgage  had  been  assigned  and  who  purebawd 
the  property  at  such  sale,  was  one  of  soch 
creditors.— AhdU  t.  AbdU,  26  Ind.  287. 

[b]    (Sup.  1882) 

A  married  woman  cannot  divest  herwlf 
of  legal  title  to  real  estate  by  estoppel  in  pais 
or  by  any  method,  except  by  deed  m  which 
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Jwr  hasband  joins.— Bumgardaer  t.  Edwards, 
85  Ind.  U7. 


Fob  Gases  tbom  Otheb  States, 
See  26  Gent.  Dia.  Hus.  &  W. 
See,  aleok  21  Gya  p.  1473. 


652,  633. 


S  167.  —  Debts  of  kiubaBd. 

The  tsUnc  of  the  note  of  a  married  woman 
for  her  husband's  debt  cannot  operate  oa  pay- 
Bient  of  such  debt,  thousb  payable  at  a  bank  in 
the  Btat^  so  as  to  be  goveni«d  by  the  law  mer- 
chant.—Uttle  T.  American  Bntton-Hole,  Over- 
Seam  Sewing-Mach.  Co.,  67  Ind.  67. 

Fos  Gases  fboh  Otheb  States, 

See  26  Cent.  Dig.  Hub.  &  W.  81  654r-ti5d. 
See,  alM^  21  Cyc.  pp.  1473-1475. 

1 168.  KorteBcs  or  pledce. 

Effect  of  failure  to  adnowledge,  see  Aokitowl- 
KDOiisyr,  }  5. 

Estoppel  of  hnsbond  entitled  to  curtesy  to  ques- 
tion jurisdiction  to  sell  wife's  land  under 
mortgage  in  wlilch  he  joined,  see  Cubtest, 
S  11. 

E^ridence,  see  post,  $  232. 

Of  property  conveyed  to  husband  and  wife,  see 

ante,  8  15. 
Pleading,  see  poet,  %  229. 
What  law  governs,  see  post,  {  180. 

Fob  Cases  raou  Otheb  States, 

See  20  Cent.  Dio.  Hub.  &  W.  H  660-091. 
See,  also,  21  Cyc.  pp.  1475-1490. 

i  169.    In  senerol. 

Estoppel  to  aBsert  invalidity  of  conveyance,  see 

post.  §  198. 
Pleading,  see  post,  $  220. 


[a]  (S«p. 

The  statute  prohibiting  married  women 
from  incumbering  tbeir  real  estate,  except  by 
joint  deed  with  tbeir  husbands,  relates  only  to 
sach  direct  acts  of  conveyance  and  incumbrance 
as  had  previously  required  the  husband's  con> 
sent  for  their  perfection.— Major  v.  Symmes,  10 
Ind.  117. 

[U]    (Snp.  1S63I 

The  separate  mortgnge  of  a  feme  covert, 
to  secure  the  payment  of  purchase  money  of 
real  estate  conveyed  to  her,  is  void  and  inad- 
missible in  evidence. — Haugb  v.  Blythe's  Ex'rs, 
20  Ind.  24. 

[b]  (S«p.  1888) 

Except  that  the  husliand  must  join  in  the 
[nstrament,  the  power  of  a  feme  covert  to  mort- 
gage her  lands  is  without  limitation.  It  is  not 
confined  to  the  securing  of  existing  notes  and 
obligations.— Phflbiooks  t.  McEwen,  29  Ind. 
347. 

In  a  mortgage  on  a  wife's  separate  estate, 
executed  by  both  husband  and  wife,  a  stipula- 
tion that  it  should  stand  as  security  for  a  note 
pven  in  renewal  of  the  original  note  was  mere* 


ly  a  description  of  the  indebtedness  which  it 
was  intended  to  secure,  and  was  not  a  convey- 
ance in  the  sense  of  the  statute  enacting  that  a 
married  woman  was  not  to  be  bound  by  any 
covenants  in  her  deed. — Id. 

£e]     (Sup.  1872) 
A  married  woman  may  Und  herself  by  her 
mor^ag^  to  keep  the  mortgaged  premises  free 
from  legal  taxes  and  charges.— Jones  t.  Schul- 
meyer,  39  Ind.  119. 

[d]  (Snp.lSTS) 

The  word  "deed,"  aa  used  in  1  Rev.  St. 
ISTG,  p.  5130,  8  5,  disabling  a  wife  from  incum- 
bering her  lands,  "except  by  deed,  in  which  her 
husband  shall  join,"  rapans  an  instrument  in 
writing,  signed  and  delivered. — American  Ins. 
Co.  of  Chicago  v.  Avery,  60  Ind.  566. 

[e]  (Sap.  1879) 

Where  a  woman,  appointed  executrix  by 
her  former  husband's  will,  devising  lands  in 
equal  shares  to  herself  and  children  to  pay 
debts  and  support  the  devisees  until  the  chil- 
dren arrive  at  majority,  obtains  so  order  from 
the  court  under  which  she  mortgages  the  lands 
to  pay  the  debts  of  the  estate  without  the 
knowledge  of  her  second  husband,  snch  mort- 
gage does  not  bind  her  separate  estate,  although 
she  is  bound  as  executrix  by  the  court's  order. 
— Wetherill  v.  Harris,  67  Ind.  452. 

[f]  (Sup.  1880) 

A  written  assignment  of  an  insurance  pol- 
icy issued  on  the  life  of  a  man  for  his  wife's 
benefit,  executed  by  both  husband  and  wife, 
to  secure  the  payment  of  money  loaned  to  the 
wife  to  pay  for  her  real  estate,  is  void.— Godfrey 
V.  Wilson,  70  Ind.  50. 

[g]  (Sup.  1880) 

Where  one  negotiated  for  the  purchase  of 
land,  bad  it  conveyed  to  bts  wife,  and  jointly 
with  her  executed  notes  for  part  of  the  pur- 
chase money,  which  notes  were  secured  by  a 
mortgage  on  the  land  executed  by  the  wife  only, 
the  mortgage  was  void. — Martin  v.  Canble,  7U 
Ind.  67. 

Where  a  husband  has  the  title  to  lands 
purchased  by  him  conveyed  to  his  wife,  and 
joins  with  her  in  executing  the  purchase-money 
notes,  but  the  wife  alone  gives  a  mortgage  on 
the  land  to  secure  them,  the  vendor  must  first 
exhaust  his  remedy  against  the  husband  on  hia 
personal  obligation  for  unpaid  purcliase  mon- 
ey before  selling  the  land  under  foreclosure  of 
bis  vendor's  lien. — Id. 

[bl    (Sap.  1882) 

A  paragraph  of  a  complaint  In  an  action  to 
declare  Invalid  a  mortgage,  made  by  a  married 
woman,  stating  a  note  made  by  her  and  a  mort- 
gage by  her  and  her  husband  of  her  separate 
real  estate  to  secure  a  specified  sum  of  money, 
on  the  ground  that  the  same  was  void  under 
the  statute,  is  demurrable  where,  though  the 
mortgage  contains  no  express  agreement  to  pay 
the  money,  it  contains  a  sufficient  description 
and  identification  of  the  debt  secured.— Gregory 
V.  Van  Voorst,  sr>  Tnd.  lOS. 
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r&der  Act  Uarch  25,  1879,  forbtddins  & 
wife  to  incumber  ber  separate  property  acqoir* 
ed  by  descent,  devise,  or  gift  u  a  security  for 
the  debt  of  ber  husband  or  any  otlier  person, 
and  providing  that  no  conveyance  or  contract 
by  a  married  woman  for  the  sale  of  her  lands 
or  any  Interest  therein  other  tliaa  leases  for 
three  years  or  less  and  mortgages  for  purchase 
money  ot  such  lands  shall  be  valid  unless  her 
husband  Mn  therein,  where  a  note  given  by  a 
married  woman  was  void  and  not  given  for  any 
of  the  purposes  antborized  by  the  act,  but  a 
special  finding  showed  that  the  credit  was  ^ven 
to  the  wife,  the  money  lent  on  the  spcurity  of 
her  separate  real  estate  only,  that  there  was  no 
Other  contract  or  loan,  and  that  her  hnsband 
was  permitted  with  her  consent  to  receive  the 
money,  shows  a  mortgage  for  the  wife's  own 
debt— Id. 

A  married  woman,  her  husband  joining, 
may  mortgage  her  land  acquired  by  descent,  de- 
vise, or  gift,  to  secure  her  debt  for  borrowed 
money,  although  the  note  is  void  as  to  her,  not 
being  given  for  any  of  the  matters  Bpectfied  in 
the  married  women's  act  of  1879,  and  althoiiKh 
she  let  her  husband  have  the  money;  the  act 
providing  only  that  she  shall  not  incumber  ber 
property  thus  acquired  as  a  security  for  her 
husband's  debt — Id, 

[1]  (9«p.  18S3) 
A  married  woman  who  erecutra  a  mortgage 
to  secure  the  release  of  a  valid  lien  cannot  es* 
cnpe  the  consequences  of  her  act  by  showing 
that  the  mortgage  was  executed  to  secure  the 
debt  of  the  husband.  The  beuefit  moves  to 
her,  for  her  property  is  relieved  from  a  bur- 
den,—Fitzpatrick  V.  Papa,  80  Ind.  17. 

U]    (Sop.  1884) 

A  married  woman,  who  joins  her  hnsband 
in  mortgaging  his  land  and  also  her  land  for 
his  debt,  is  not  estopped  from  insisting  that 
his  land  shall  be  exhausted  before  hers. — Trent- 
man  V.  Etdridge,  98  Ind.  52o. 

[k]  (Sap.  18S5) 
Where  a  married  woman  executed  a  mort- 
gage on  her  land  jointly  with  her  husband,  she 
would  be  boond  as  a  principal  only  to  the  ex- 
tent that  the  consideration  was  received  by  her 
or  inured  to  her  benefit,  or  the  benefit  of  her 
estate,  and  as  a  surety  to  the  extent  that  the 
consideration  was  received  by  her  hnsband  or 
any  other  person,  or  that  it  went  to  pay  a  debt 
or  liability  for  which  neither  she  nor  her  prop- 
erty was  bound.— Vogel  v.  Leichner,  1  N.  E. 
5S4,  102  Ind.  55. 

"Where  a  married  woman  executes  with  her 
husband  a  joint  note  and  mortgage  on  her  pri- 
vate property  to  remove  a  prior  incumbrance 
thereon,  she  will  not  bind  her  property  to  the 
extent  of  any  money  applied  to  the  use  of  her 
husband,  as  she  will  be  regarded  as  his  surety, 
within  Rev.  St.  1881,  S  5119.  forbidding  con- 
tracts of  suretyKhip. — Id. 
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Where  a  married  woman  executes  with  ber 
husband  a  joint  note  and  mortgage  on  her  pri- 
vate property  to  remove  a  prior  incumbrance 
tbereon,  she  will  bind  her  property  to  the  ex- 
tent of  the  money  so  used,  though  the  balance 
is  applied  for  the  use  of  the  husband,  bo  thit 
as  to  it  she  becomes  his  sure^  in  violation  oE 
Rev.  St  1881,  i  5119.— Id. 

[1}  (Sop.  1886) 
To  hold  a  married  woman  aa  prindpal 
upon  a  note  and  mortgage  signed  by  ber  jointly 
with  her  husband,  it  mast  appear  that  the  debt 
was  made  by  her  for  the  benefit  of  herself  or 
her  property,  and  a  recital  in  a  mortgage  that 
she  is  principal  will  not  make  her  auch,  for  a 
married  woman  cannot,  by  her  own  act.  en- 
large her  legal  capacity  to  convey  or  bind  her 
separate  esUte.— Orr  t.  White,  106  Ind.  341. 
0  N.  E.  909. 

[m]    (Sap.  1S86) 

UTiere  it  unequivocally  appears  that  the 
wife  contracted  and  received  the  exclusive  bene- 
fit of  a  loan  except  as  it  is  affected  by  the  etat- 
ute  of  limitations,  a  mortgage  given  to  seinire 
a  debt  so  contracted  has  the  same  force  and  ef- 
fect as  a  security,  whether  it  contains  an  ex- 
press promise  to  pay  written  thereon  or  not— 
Jouchert  V.  Johnson.  9  N.  E.  413, 108  Ind.  43t!. 

[n]  <Sup.  1S8S) 
The  representations  of  a  married  woman 
as  to  the  fact  that  she  was  the  purchaser  of 
personal  property,  and  that  a  note  and  mort- 
gage were  executed  to  pay  for  the  property  thus 
purchased  by  ber,  would  estop  her  from  dear' 
ing  the  truth  of  those  facts.— I^ne  v.  Schlem- 
mcr,  in  N.  E.  454,  114  Ind.  206,  5  Am.  St 
Rep.  621. 

So  where  a  married  woman  executes  a  ne- 
gotiable note  for  the  price  of  property,  secure! 
by  mortgage  on  her  real  estate,  and  ftives  to 
the  payee  an  affidavit  that  the  note  and  mort- 
gage are  executed  for  the  properly  piirchaw*! 
by  her,  she  is  estopped,  as  against  an  innoceDl 
purchaser  for  value  of  the  note,  relj-ing  on  tiif 
representations  in  the  affidavit,  to.  brin^i  suit 
to  cancel  the  mortgage  and  quiet  her  title  t" 
the  land,  on  the  grounds  that  the  note  was  ex- 
ecuted as  surety  of  ber  husband,  and  that  the 
affidavit  was  obtained  by  the  fraud  and  cellu- 
sion  of  tbe  husband  and  payee  of  the  aote. 
—Id. 

Co]     (Sap.  18S8) 

Where  land  mortgaged  by  a  hosband  and 
wife  had  been  acquired  by  the  wife  as  a  pit 
from  her  husband,  and  the  money  borrowed  on 
the  mortgage  had  been  used  In  paying  off  s 
former  purcbase-money  mortgage  on  the  land, 
the  mortgage  should  be  enforced  against  (he 
land  to  the  extent  that  the  borrowed  money 
was  thus  applied.— Noland  t.  State  ex  rd. 
Wasson,  115  Ind.  820,  18  N.  E.  26. 

[p]     (Sap.  1889) 

Where  a  woman,  supposing  that  her  "bvs- 
band,  who  had  been  absent  and  unheard  of  fir 
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more  than  wveu  years,  was  dead,  remarried, 
and  joioed  with  the  second  bnsband  in  a  mort- 
gage of  her  realty,  and  the  first  husband  after- 
wards returned,  the  mortgage  was  void;  1  Bev. 
St  1876,  p.  &50,  declaring  that  a  married  wo- 
man has  DO  power  to  incumber  her  realty,  ex- 
cept by  deed  in  which  her  husband  joins. — Cook 
V.  Walling,  117  Ind.  9,  19  N.  E.  532,  2  L.  R.  A. 
TU9,  10  Am.  St  Rep.  17. 

A  married  woman,  being  wholly  without 
power  to  Incumber  her  land,  except  by  deed  in 
K'bicb  her  husband  joins,  is  not  estopped  from 
alleging  the  invalidity  of  a  mortgage  given  by 
her.  and  joined  in  by  one  supposed  to  be  her 
huitband,  and  with  whom  she  was  cohabiting. 
-Id. 

[q]  (Snp.  1890) 
A  mortgage  pn^rly  executed  by  a  married 
woman  on  hei  separate  real  estate  la  a  valid 
and  blndios  security,  nnton  It  constltutea  a 
contract  of  suretyship  within  the  inhibition  of 
Rev.  St  1881,  I  5119.-^ohnBon  T.  Jouchert 
24  N.  B.  580,  124  Ind.  105,  8  L.  R.  A.  71^. 

Where  a  husband  and  wife  joined  in  a 
mortfre^  of  her  land  to  secure  a  loan,  the 
proceeds  of  which  were  partially  used  to  pur^ 
chase  other  lands  for  her,  the  mortgage  was 
valid  as  to  the  amount  so  used,  with  laterest.— 
Id. 

[r]  (81IP.1SS0) 
Notwitbstanding  a  statute  dfsabllns  a  mar- 
ried woman  from  binding  her  separate  real  es- 
tate by  a  contract  of  suretyship,  a  mortgage 
thereof,  executed  to  secure  the  repayment  of 
moDcy  borrowed  by  the  wife,  or  by  the  bus- 
band  and  wife,  or  by  either  of  tbem,  for  the 
porpose  of  discharging  liens  on  such  separate 
property,  is  a  valid  security.— Cochran  t.  Ben- 
ton, 126  Ind.  58,  25  N.  E.  87a 

[rr]  (Smp.l8B3) 
Where  a  married  woman  borrows  money 
of  the  school  fund,  and  gives  a  mortgage  on  her 
s^rate  property,  and  complies  with  all  the 
statutory  requirements  necessary  to  procure 
stich  loan,  she  cannot.  Id  an  action  by  the  state 
to  foreclose  the  mortfrage,  set  op  as  a  defense 
the  fact  that  the  county  auditor,  by  whom,  un- 
der tbc  law,  the  loan  was  made,  applied  the 
money  to  the  payment  of  her  husband'a  debts, 
for  part  of  which  such  auditor  was  surety,— 
Moyd  V.  .State  ex  rel.  Banta,  134  Ind.  506,  34 
N.  E.  311. 

[(]'  rSnp.  1SS3> 
Where  a  married  woman  makea  applica- 
tion  in  her  own  name  for  a  loan  from  the 
■ohool  fund,  and,  joined  by  her  husband,  gives 
the  statutory  note  and  mortgage  on  her  separate 
estate  to  secure  the  loan,  and  is  paid  the  pro- 
ceeds of  the  loan,  she  cannot,  in  au  action  by 
the  state  to  foreclose  the  mortgage,  set  up  as 
a  defense  that  she  signed  the  note  and  mort- 
gage merely  as  surety  for  her  husband.— State 
ex  rei.  Morris  v.  Frozier,  34  N.  E.  036,  134 
Ind.  04a 


[BB]  (Snp.l898> 

Where  a  husband  and  wife  made  affida- 
vit that  they  were  owners  in  fee  simple  by 
entireties  of  lands  which  they  desired  to  mort- 
gage, and  that  the  money  to  be  borrowed  was 
to  be  used  to  pay  off  an  incumbrance  on  such 
land,  and  to  purchase  other  land  to  be  held  by 
entireties,  which  was  relied  on  by  the  person 
who  loaned  the  money  and  took  the  mortgage, 
and  part  of  the  money  so  obtained  was  used 
to  pay  off  an  incumbrance  for  which  the  wife 
was  jointly  liable,  and  the  remainder  was  by 
check  made  payable  to  and  indorsed  by  both 
husband  and  wife,  the  wife  Is  estopped  from 
claiming  tiiat  the  mortgage  was  to  secure  mon- 
ey to  psy  ber  husband's  debts,  and  therefore 
void  as  to  ber  as  a  contract  of  suretyship;  nor 
is  the  wife  benefited  by  the  alleged  fact  that 
she  and  her  husband  bad  a  secret  understand^ 
iug  that  the  money  to  be  borrowed  was  not  to 
be  used  as  agreed  to  In  the  affidavit  whidi  thej 
bad  sworn  to,  and  that  such  money  was  actual- 
ly used  in  violation  of  such  affidavit— Magel  v. 
MlUigan,  50  N.  E.  501,  150  Ind.  582,  65  Am. 
St  Bep.  382. 

[t]  (Snp.  1898} 
A  married  woman,  who  joins  with  her  hus- 
band in  a  mortgage  of  land  which  by  unrecord- 
ed deed  he  had  conveyed  to  her,  having  joined 
with  him  in  leading  the  mortgagee  to  suppose 
it  was  stiil  his  property,  is  estopped  to  assert 
against  the  mortgagee,  after  he  has  acted  to 
his  disadvantage  on  the  supposition,  the  statute 
relieving  a  married  woman  from  liability  on  a 
contract  of  suretyship.— Galvin  v.  Britton,  40 
N.  E.  1064,  151  Ind.  1. 

[u]    (Sap.  1808) 

Where  a  debt  secured  by  a  mortgage  by 
husband  and  wife  was  |700,  part  of  which 
consisted  of  the  husband's  note,  on  which  the 
mortgagee  was  security,  and  part  was  for  med- 
ical attendance  in  the  husband's  family,  and 
$200  was  the  amount  of  a  prior  lien  on  the 
wife's  property,  the  remainder  being  unaccount- 
ed for,  a  decree  against  the  wife  for  the  full 
amount  was  erroneous.- Pritcbett  v.  McGaugb- 
ey,  52  N.  E.  897,  151  Ind.  63& 

[V]    (App.  IWl) 

A  mortgage  on  the  wife's  separate  prop- 
erty, executed  to  secure  the  repayment  of  mon- 
ey borrowed  to  discharge  a  lien  thereon,  is 
valid.— Till  V.  Collier,  61  N.  E.  203,  27  Ind. 
App.  333. 

Where  a  married  woman  executed  a  mort- 
gage to  secure  the  repayment  of  money  boi^ 
rowed  to  discharge  a  lien  on  her  separate  prop- 
erty, to  which  coverture  might  have  been  a  de- 
fense, but  which'  she  treated  as  valid,  she  was 
not  entitled,  In  a  salt  to  foreclose,  to  set  up 
coverture  to  show  that  the  first  Hen  was  in 
fact  invalid,  and  the  consideration  for  the  sec- 
ond mortgage  therefore  bad.— Id. 
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[w]    (App.  1902) 

Where  a  husband  joined  with  his  wife  in 
a  mortgage  of  her  land,  by  which  he  expressly 
agreed  to  pay  the  money  thereby  seen  reel,  onrt 
was  given  notice  of  the  proceeding  to  sell  the 
land  to  pay  this  debt,  with  others,  after  biA 
wife's  death  intestate,  he  is  prcrluded  from 
afterwards  claiming  in  partition  that  the  pro- 
Imte  court  had  no  jurisdiction  to  sell  all  the 
land  thii.s  mortgnped,  though  Burns'  Rev.  St, 
1S04.  8  provides  that  if  a  wife  die  testate 

or  intf state,  leaving  a  widower,  oue-third  of 
her  rcni  estate  shall  descend  to  him,  sultject. 
however,  to  its  proportion  of  the  de1)ts  of  the 
wife  coutracted  before  marriage.— Pearson  v. 
Kepner,  03  N.  E.  38,  20  Ind,  App.  &2. 

[x]    (Sup.  1004) 

Where  a  married  woman  executes  a  mort- 
gage on  her  property,  she  acting  as  a  guaran- 
tor of  a  debt  previously  incurred  by  another, 
she  cannot  then  legally  rharge  her  estate  by 
borrowing  money  to  relieve  her  property  of  the 
mortgage;  Bums'  Ann.  St  3001,  S  6904,  mak- 
ing a  married  woman's  contract  of  suretyship 
void.— Field  V.  Campbell,  72  N.  E.  260,  164 
Ind.  38!l,  108  Am.  St  Rep.  301. 

[y]    (Snp.  1906) 

By  the  express  provisions  of  Burns'  Ann. 
St,  1!H>1,  S  (1!Xi2.  a  married  woman  is  prohib- 
ited from  mortgaging  her  separate  estate  ex- 
cept by  an  instrument  in  which  her  husband 
joins.— Rtarlcey  v.  Starlcey,  70  N.  R  870,  100 
Ind.  340. 

Fob  Cases  from  Other  States, 

See  20  Cknt.  Dia.  IIus.  &  W.  |8  000-670, 
70'2. 

See,  also,  21  Cyc.  pp.  1475-1483. 

§  171.    Debt*  of  hasband. 

Burden  of  proof  to  show  suretyship  for  debts 
of  husband,  see  post,  {  232. 

Cancellation  in  equity,  see  Cancellation  of 
Instruments,  {  39. 

Estoppel  to  assert  invalidity  of  conveyance,  see 
post,  f  198. 

Evidence,  see  post,  S  232. 

Findings,  see  post,  {  235. 

Jurisdiction  of  action  to  cancel  note  and  mort- 
gage as  dependent  on  situs  of  property,  see 

COUBTS,  i  18. 

Pleading,  see  post,  {  229. 
Verdict,  see  post.  |  235. 

[a]  A  married  woman  may  mortgage  or  con- 
vey her  separate  estate  to  secure  a  debt  of  her 
husband,  if  the  latter  joins  in  the  execution  of 
the  mortgage  deed.— (Sup.  18<t4)  Hubble  v. 
Wright  23  Ind.  322;  (18GQ)  Ellis  v.  Kenyon, 
25  Ind.  134. 

[b]  (Snp*  1S77) 
Where  a  creditor  prepared  a  note  and  mort- 
gage, wbicli  he  sent  to  the  debtor  in  order  to 
seenre  the  signatare  of  his  wife,  and  the  debtor 
falsely  represented  to  the  wife  that  the  c(HisId- 
eration  of  the  instruments  was  merchandise 
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to  be  shipped  to  her  for  her  own  use,  the  cred- 
itor, having  made  the  husband  his  agent,  was 
bound  by  his  representations;  and,  the  merchan- 
dise not  being  sent  there  was  a  failure  of  con- 
sideration for  the  note  and  mortgage.— Eaakit 
V.  Elliott  58  Ind.  493. 

[cl  Under  1  Rev.  St  p.  SSO,  limiting  a  mi^ 
ried  woman's  power  to  incumber  her  lands  ta 
deeds  in  which  ber  husband  jcdns,  she  may,  with 
him,  execute  a  valid  mortgage  on  ber  Undg  to 
secure  his  debt,  or  a  debt  contracted  by  her 
during  r-overture.  where,  by  a  clause  in  the 
mortgage  or  otherwise,  he  joins  with  her  in 
promising  to  pay  the  debt — (Sup.  1878)  L«.v- 
man  v.  Shults.  60  Ind.  541;  (1882)  Speny  r. 
Dickinson,  82  Ind.  132. 

[d]  (8ap.l880) 

The  owner  of  land,  together  with  bis  wife, 
executed  a  mortgage  thereon ;  and  his  equity 
was  subsequently  sold  on  execution,  and  a  par- 
tition made,  whereby  the  wife,  who  was  a  sec- 
ond wife  and  bad  no  issue,  received  one-third 
of  the  land  for  her  life.  Hdd.  that  the  mort- 
gage must  be  first  satisfied  out  of  the  other  two- 
thirds.— Meddter      Parker,  TO  Ind.  SOD. 

[e]  (Snp.  18S3) 

A  suit  against  a  wife  to  foreclose  a  mort- 
grse  on  her  lands  Is  not  defeated  by  proof  that 
the  mortgage  was  given  solely  to  secure  ber 
husband's  debt— HerroD  t.  Herron,  91  Ind. 
278. 

[t]  (Snp.  1884) 
Act  March  2S,  1ST9,  depriving  a  married 
woman  of  all  power  "to  mortgage,  or  in  any 
manner  incumber,  her  separate  property  acqnlr- 
ed  by  descent,  devise,  or  gift,"  does  not  deprive 
her  of  the  right  existing  before  said  act  to  mort- 
gage or  incumber  her  separate  property  acquir 
ed  by  contract  or  purchase.— Fraxer  t.  CUffoid, 
94  Ind.  482. 

[g]  Rev.  St  S  5119,  declares  that  "a  married 
woman  shall  not  enter  into  any  contract  of 
suretyship,  whether  as  indorser,  guarantor,  or 
in  any  other  manner;  and  such  contract  as  to 
her  shall  be  void."  Held,  that  she  cannot  bind 
her  separate  estate  by  a  mortgage  executed  by 
her  and  her  husband  to  secure  payment  of  ber 
husband's  debt— (Sup.  1884)  Allen  v.  Davia,  99 
Ind.  21G:  (1885)  Brown  v.  Will.  103  lad.  71. 
2  N.  E.  283;  (1886)  Engler  v.  Acker,  106  Ind. 
223,  0  N.  E.  342:  (1887)  Swank  v.  Hutoagle, 
111  Ind.  453.  12  N.  E.  303,  13  N.  E.  1(». 

fh]  Under  Rev.  St  1881.  S  SllO,  making  all 
contracts  of  suretyship  by  a  married  woman 
void,  a  mortgage  executed  by  husband  and  wife 
on  her  land  to  secure  an  individual  debt  of  the 
husband  was  void.— (Sup.  1884)  Dodge  v.  Kin.*y. 
101  Ind.  102;  0885)  Allen  v.  Davis.  Id.  187. 

p]   (Sap.  1886) 
While  a  wife  who  joins  her  hnshand  hi 
mortgaging  hia  real  estate  haa  a  right  to  an 
order  directli^  that  hla  two-thirda  of  the  lanHs 
be  first  sold  to  satisfy  the  debt  her  eontraet 
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ia  not  one  of  BozetTsbip,  and  Is  not  void  under 
the  stntnte  (Rev.  St.  1881,  1  5119).— Ctapp  t. 
Campbell.  303  Ind.  213,  2  N.  B.  565. 

Where  a  wife  joins  fn  a  mortgage  on  her 
separate  real  estate  to  pay  her  husband's  debt, 
or  ttf  remove  an  incumbrance  which  she  had 
DO  power  to  make,  and  which  exposed  her  land 
to  no  peril,  she  is  not  liable  on  such  mortgage ; 
the  statute  (Rev.  St.  18S1.  {  5119)  making  her 
contract  void. — Id. 

[11]     (Sap.  1S86) 

Although,  in  18G3,  a  married  woman  might 
mortgage  her  separate  property  for  the  debt  of 
a  third  person,  yet  there  must  have  been  some 
consideration  therefor,  and  the  mere  fact  that 
the  mortgage  was  to  secure  her  husband's  debt 
already  incurred  would  not  be  sufficient  with- 
out other  consideration.— Bridges  T.  Blake,  106 
Ind.  332,  6  X.  E.  833. 

U]  (Sop.  1886) 
Where  a  married  woman  is  induced  to  sign 
a  note  and  mortgage,  apparently  as  principal, 
in  order  that  her  husband  may  obtain  a  loan, 
and  the  lender  pays  the  money  to  her  with  the 
understanding  that  she  shall  give  it  to  her  hus- 
band, she  is  surety  and  not  principal.— Orr  t. 
White,  lOG  Ind.  341,  6  N.  E.  009. 

Where  a  wife  kIIs  inherited  land,  land 
paidiased  wltii  the  proceeds  Is  not  "property 
acquired  by  descent"  which,  under  Act  1870, 
she  is  not  permitted  to  mortgage  as  security  for 
the  debt  or  liability  of  her  husband.— Id. 

Under  the  act  of  1870,  a  married  woman 
was  liable  on  a  note  and  mortgage  on  land, 
to  enable  her  husband  to  obtain  money,  provid- 
ed the  land  so  mortgaged  was  not  acquired  by 
descent,  devise,  or  gift.— Id. 

CU]     (Snp.  1886) 

A  married  woman,  who  pledges  her  sepa- 
rate property  by  mortgage  or  otherwise  to  se- 
cure the  debt  of  her  husband,  occupies  the  po- 
sition of  a  surety.— Keller  t.  Orr,  lOG  Ind.  400, 
7  N.  E.  195. 

[k]     (Sap.  1886) 

Where  one  in  good  faith,  and  without  no- 
tice, advances  money  on  a  mortgage  executed 
by  a  married  woman  and  her  husband,  on  the 
faith  of  the  representations  of  the  mortgagors 
that  the  nooney  is  for  the  sole  benefit  of  the 
wife,  he  is  not  affected  by  a  secret  agreement 
between  the  husband  and  the  wife  that  the 
money  should  be  used  by  the  husband  in  bis 
bnainesB,  and  therefore  void  as  one  of  surety- 
ship for  the  husband,  which  is  especially  ex- 
cepted from  the  effect  of  the  married  women's 
act  of  1881,  authorizing  married  yomen  to  con- 
tract-Ward T.  Berkshire  Iiile  Ins.  Co.,  108 
Ind.  301,  9  N.  E.  361. 

[kk]    (Sup.  1887) 

Under  the  statutes  in  force  in  1875,  a  wife 
might  mortgage  her  separate  property  for  her 
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husband's  debt,  and  a  mortgage  u  made  was 
not  rendered  invalid  by  the  change  In  the  stat- 
ute prohibiting  the  wife  from  becoming  surety, 
but  she  has,  in  such  cane,  the  same  rights  as 
surety  as  if  she  were  sole,  and  may  be  released 
by  a  binding  contract  for  extension  of  time 
made  between  her  husband  and  the  creditor 
without  her  consent— Post  v.  Losey,  111  Ind. 
74,  12  N.  E.  121,  60  Am.  St.  Rep.  677. 

A  married  woman  Joined  her  husband  in 
the  execution  of  a  note  as  surety,  and  to  se- 
cure it  executed  a  mortgage  on  her  separate 
property  in  the  year  1875,  at  which  time  un- 
der the  statutes  such  a  mortgage  was  valid. 
After  the  husband's  subsequent  discharge  in 
bankruptcy,  the  creditor  with  knowledge  of 
all  the  facts  agreed  to  extend,  for  a  definite 
period,  the  time  of  payment  of  the  note  and  to 
reduce  the  rate  of  interest,  in  consideration 
whereof  the  husband  agreed  to  pay  the  debt. 
Held,  that  this  agreement  being  made  without 
the  wife's  consent  and  Indorsed  on  the  back 
of  the  note,  constituted  such  an  alteration  of 
the  contract  as  released  the  wife's  i^roperty 
from  liability.— Id. 

In  order  that  an  extension  of  time  of  pay- 
ment may  release  a  surety,  it  is  essential  that 
the  payee  shall  have  knowledge  of  the  surety- 
ship; but  when  a  person  takes  a  mortgage  on 
the  separate  property  of  a  married  woman,  know- 
ing her  to  be  such,  and  that  it  is  her  separate 
property,  he  is  bound  to  inquire  as  to  the  con- 
sideration, and,  unless  misled  by  the  wife,  he 
will  be  held  to  have  acquired  knowledge  of  the 
facts  which  prudent  inquiry  could  have  dis- 
covered.—Id. 

[1]  (Sap.  1887) 
A  mortgage  executed  by  a  married  woman 
to  secure  her  husband's  debt,  on  land  acquire<l 
by  purchase,  and  not  by  descent,  devise,  or 
gift,  was  neither  void  nor  voidable  under  Acts 
1S79,  p.  160,  providing  that  a  married  woman 
should  not  mortgage  her  separate  property  ac- 
quired by  descent,  devise,  or  gift,  as  security 
for  the  debt  of  any  other  person. — (Gardner  v. 
Case,  111  Ind.  404.  13  N.  E.  36. 

[II]    (Sap.  1SS7) 

Under  Itev.  St.  1881,  §  5119,  a  mortgage 
by  a  married  woman  upon  her  separate  real  es- 
tate, or  upon  real  estate  owned  by  herself  and 
husband  by  entireties,  to  secure  her  husband's 
debt,  is  voidable  by  her,  and  in  the  latter  case 
as  to  her  husband  also,  unless  her  conduct  has 
been  such  as  to  work  an  equitable  estoppel; 
and,  in  a  suit  to  foreclose  such  a  mortgage,  an 
answer  averring  that  the  land,  which  they 
owned  as  tenants  by  entireties,  was  first  con- 
veyed to  a  trustee,  and  then  to  the  husband, 
as  part  of  the  same  transaction  in  which  the 
mortgage  was  made,  for  the  purpose  of  secur- 
ing his  antecedent  debt,  and  thus  avoiding  the 
statute,  of  all  of  which  plaintiff  had  knowl- 
edge, is  good  on  demurrer.— McCormick  Har- 
vesting Mach.  Co.  V.  Scorell,  111  Ind.  551,  13 
X.  E.  58. 
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[m]    (Sup.  1889) 

A  married  woman,  in  ejectment  against 
her  for  her  separate  property,  cOQTeyed  by  her 
to  plaintiff  in  satisfactioa  of  a  mortgage  there- 
on to  secure  a  debt  of  her  husband,  cannot 
show  that  she  was  ignorant  of  the  law,  and 
did  not  know  that  a  mortgage  executed  by  her 
on  her  separate  property  to  secare  a  debt  of 
her  hnRband  was  not  binding  on  her;  it  not 
being  alleged  that  any  false  statements  were 
made  to  her  by  the  creditor,  or  that  he  linew 
she  was  ignorant  of  her  legal  rights.— Wolfe 
T.  McMillan,  117  Ind.  587,  20  X.  E.  509. 

Imnil  (Snp.  1SS9) 

'Where  a  husband  and  wife  own  an  efitate 
by  the  entireties,  and  join  in  a  mortgage  to 
secure  the  apparent  oblication  of  both,  anil 
defend  a  suit  to  foreclose  the  same  on  the 
ground  that  the  debt  to  mure  which  the  mort- 
gage waa  given  was  the  debt  of  the  husband, 
and  that  the  wife  received  no  part  of  the  con- 
sideration for  which  the  mortgage  was  execut- 
ed, a  mere  recital  in  the  findings  of  fact  that 
the  husband  used  the  money  "mainly  in  dis- 
charging his  indebtedneiis  u|>on  which  his  wife 
was  security."  and  that  he  "recognized  all  the 
debts  paid  with  the  moneys  as  his  individual 
debts,  upon  which  his  said  wife  was  only  sure- 
ty," is  not  sufficient  to  sustain  a  judgment 
that  the  mortgage  was  invalid.— Security  Co.  v. 
Arbuckle,  110  Ind.  G9,  21  N.  £.  4t>0. 

[n]    (Sap.  1S89) 

A  joint  debt  of  hasband  and  wife  Is  a 
valid  consideration  for  a  joinder  of  the  wife 
in  a  mortgage  on  land  owned  by  herself  and 
huslwnd  to  secure  it. — Barger  t.  Hoover,  120 
Ind.  193.  21  N.  E.  8S8. 

[nn]  (S«p.lS90) 

Where  a  husband  and  wife  joined  in  a 
mortgage  of  her  land  to  secure  a  loan,  the  pro- 
ceeds of  which  are  partially  used  to  purchase 
other  lands  for  her  and  in  part  to  secure  a 
loan  made  to  the  hnsband  and  applied  to  his 
personal  use,  the  mortgage,  though  ralid,  as 
to  the  portion  of  the  proceeds  used  in  purchas- 
ing other  lands  for  the  wife,  is  void  as  to  the 
liortion  need  for  the  benefit  of  the  hnsltfnd, 
under  Rev.  St  ISSl,  |  &119.  inhibiting  con- 
tracts of  suretyship  by  married  women.— John- 
son V.  Jouchert,  24  N,  E.  580,  124  Ind.  105. 
8  Ij.  R.  A.  79o. 

[o]     (Sup.  1891) 

Rev.  St.  1881,  §§  5117,  5119.  declare  that 
a  married  woman  shall  not  enter  into  any  con- 
tract of  suretyship,  and  that  all  such  contracts 
shall,  as  to  her.  be  void,  but  that  she  shall  be 
bound  by  an  estoppel  in  pais  like  any  other 
person.  A  married  woman  made  personal  ap- 
plication for  a  loan,  and  ga%'e  as  security  « 
mortgage  upon  her  separate  property.  In  which 
her  husband  joined.  She  received  the  money, 
but  at  once  handed  it  to  him.  The  mortgagee 
testified  that  she  had  no  knowledge  of  any  un- 
derstanding between  wife  and  husband  that 
the  money  was  being  borrowed  for  the  latter. 


Held,  that  the  wife  was  estopped  to  deny  the 
validity  of  the  mortgage. — Cummings  r.  Martin, 
128  Ind.  20.  27  N.  E  173. 

loo]    (Snp.  1S92) 

Where  a  married  woman  executed  a  note 
and  at  the  same  time  she  and  her  husbaad 
mortgaged  her  separate  property  to  secure  psy- 
ment.  the  fact  that  the  husband  and  not  the 
wife  received  the  consideration  conclusively  es- 
tablished that  she  was  merely  a  surety.— 
Voreis  v.  Nusshanm,  31  N.  E.  TO,  131  lad.  267, 
IG  L.  R.  A.  45. 

[oool  (8VP.1893) 

On  foreclosure  of  a  mortgage  gtvea  by  t 
husl>and  and  wifb  to  secure  a  debt  of  the  hnn- 
band,  a  claim  by  the  wife  that  the  land  covered 
thereby  was  hers,  to  the  knowledge  of  the  mort- 
gagee,  Is  sustained  by  evidence  of  the  wife  and 
her  husband  and  daughter  that  she  so  stated 
to  the  mortgagee  when  the  mortgage  was  ex- 
ecuted, and  that  the  mortgagee  knew  that  tiw 
title  to  the  land  had  be«i  in  the  wife  previooi 
to  the  giving  of  the  mortgage,  though  the  mwt- 
gagce  denies  that  the  wife  ever  made  to  Mm 
any  claim  to  the  pniperty.— Klein  v.  Gantner, 
135  Ind.  699,  35  N.  E.  2. 

[p]    (Sop.  1S94) 

A  married  woman,  joining  with  her  bus- 
band  in  the  execution  of  a  school-fDnd  mortga^ 
to  secure  a  loan  to  him,  is  not  estopped  to  deoy 
its  validity  as  to  her  separate  property  incloded 
therein.- Welch  t.  FWl,  139  Ind.  637,  3$ 
E  403. 

[pp]  (Snp.l8»S) 

A  mortgage  of  the  separate  property  of  the 
wife,  executed  by  her  jointly  with  her  hnsband. 
to  secure  the  purchase  price  of  goods,  reciting  that 
the  grantors  convey  the  land,  and  also  the  goods 
"which  we  have  purchased,'*  to  secure  notes  giv- 
en for  the  goods,  and  acknowledging  that  the 
grantors  own  the  land  equally  as  tenants  in  com- 
mon, and  not  by  entirety,  will  not  bind  the  wife 
where  the  mortgage  was  procured  from  the  wife 
after  sale  and  delivery  of  the  goods  to  the  hus- 
band alone,  who  bad  no  authority  to  act  for  his 
wife.— Ck>le  t.  Temple.  142  Ind.  49S,  41  N.  E. 
042. 

[q]  (Sap.  189S) 
Under  Rev.  St  1394.  |  6864.  prohibiting 
married  women  from  entering  into  contracts  of 
suretyship,  a  mortgage  by  a  wife  of  her  sepa- 
rate property  to  secure  a  debt  of  her  hasband  tH 
void.— Merchants'  &  Laborers*  Bldg.  Ass'd  v. 
Scanlan,  42  N.  E.  1008,  144  Ind.  U. 

[qq]    (Sap.  1896) 

Rev.  St.  1894,  8  69(14  (Rev.  St.  1881.  5 
5119),  declares  contracts  of  suretyship  of  nmr- 
ried  women  void,  and  section  6972,  Rev.  St 
1804  (section  5127.  Rev.  St  1881),  provides  that 
married  women,  in  exercising  their  powers  to 
contract,  shall  be  bound  by  estoppel  in  pais  like 
other  persons.  Held,  that  where  a  married 
woman  complies  with  all  the  statutory  require- 
ments to  obtain  a  loan  from  the  school  fund, 
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and  joins  with  her  husband  In  a  mortgage  of 
land  held  b;  them  as  tenants  by  entireties  to 
■ecnre  it,  and  the  auditor,  without  any  objection 
trom  her,  paid  the  money  to  her  husband,  she 
was  estopped  from  claiming  tbat  the  mortgage 
was  given  to  secure  money  to  pay  her  hnsband's 
debts,  and  therefore  void  as  a  contract  of  sure- 
tj-sbip.— Trimble  t.  State  ex  reL  Stephens,  145 
Ind.  154,  44  N.  B.  260,  57  Am.  St.  Rep.  163. 

IMQ]     <Sop.  1897) 

A  husband  and  wife  mortgaged  to  a  build- 
fog  association  real  estate  owned  by  them  as 
tenants  by  entireties.  The  husband  was  a 
member  of  the  association,  holding  two  shares 
of  stocb,  and  had  received  an  advance  of  $1,- 
000,  the  par  Talue  of  the  shares.  The  only 
promise  to  pay  recited  In  the  mortgage  was 
that  of  the  husband,  to  pay  his  weekly  dues, 
interest,  premium,  fines,  and  assessments,  and 
upon  default  in  payment  the  dues,  etc.,  should 
be  considered  due,  and  the  mortgage  foreclosed. 
Held,  that  as  the  mortgage  was  not  given  to 
secure  the  repayment  of  money  borrowed,  it 
did  not  bind  the  wife  as  principal,  though  the 
money  was  used  for  the  improTement  of  the 
real  estatc—HarriBon  Building  &  Deposit  Co. 
T.  Laclcey,  48  N.  E.  254.  149  Ind.  10. 

The  mortgage  as  to  the  wife  was  a  con- 
tract of  anretysbip,  and  therefore  void,  under 
Rev.  St  im,  I  6961.-Id. 

[r]  (8«p.  1897) 
A  conclusion  of  law  that  a  mortgage  to  a 
corporation  on  a  wife's  separate  estate,  and  the 
notes  secured  thereby,  were  executed  hj  her 
as  surety  for  her  husband,  and  were  therefore 
void,  is  sustained  by  findings  that  the  sole  con- 
sideration was  the  issuance  of  corporate  stock 
by  the  mortgagee  to  the  husband,  and  tbat  the 
wife  received  none  of  the  stock.— Leschen  v. 
Guy,  48  N.  E.  344,  149  Ind.  17. 

[rr]    (Sap.  1897) 

Evidence  that  a  husband  and  wife  owning 
land  by  entireties  were  induced  by  a  creditor 
of  the  husband  to  convey  it  to  a  third  person, 
who  reoonveyed  it  to  the  husband  alone;  that 
the  husbaod  and  wife  then  mortgaged  it  to 
secure  the  husband's  debt;  that  there  was  no 
consideratiou  for  the  first  conveyance  or  for 
the  reconveyance;  that  the  deeds  and  the  mort- 
gage were  executed  at  about  the  same  time  as 
parts  of  a  coDtinuous  transaction ;  and  that 
the  wife  did  not  intend  to  give  absolute  title 
to  her  husband. — shows  tbat  the  wife  became 
surety  for  the  husband's  debt,  and  that  the 
transaction  was  a  device  to  evade  the  statute 
making  a  wife's  contracts  of  suretyship'  void. 
— Grxesk  v.  Hibberd,  48  N.  E.  301,  149  lod. 
354. 

[si  {8«p.U98) 

In  an  action  for  foreclosure  of  a  mortgage, 
an  answer  averring  tbat  the  note  and  mort- 
gage were  executed  by  a  married  woman,  on 
ber  separate  property,  to  secare  antecedent 
debts  of  her  bnsband,  and  for  no  other  pur- 
pose or  consideration,  is  a  sufficient  answer  of 


suretyship,  so  as  to  render  the  mortgage  and 
note  void  as  to  such  married  woman.— Boyd 
r.  Radabaugb,  50  K.  E.  301.  150  Ind.  394. 

Evidence  that  defendant,  a  married  wo- 
man, gave  a  note  and  mortgage  on  her  sepa- 
rate property,  to  secure  a  loan  made  payable 
to  her  by  a  check,  which  was  to  be  used,  with 
the  knowledge  of  the  mortgagee,  to  pay  debts 
of  the  hust>and,  is  sufficient  to  sustain  a  find- 
ing that  defendant  was  only  a  sarety.— Id. 

[SB]  (APP.1M1) 

Under  Acts  187»,  Sp.  Seas.,  p.  160,  provid- 
ing, "A  married  woman  shell  not  mortgage 
•  •  *  ber  separate  property  acquired  •  •  • 
by  gift  as  a  security  for  the  debt  •  •  •  of 
her  husband,"  she  cannot  be  estopped  to  deny 
validity  of  such  a  mortgage. — Bentley  v.  Good- 
win, 60  N.  R  735,  26  lod.  App.  689. 

[t]  (App.  1»I) 
Where  a  married  woman  executes  a  trust 
deed  to  secure  the  payment  of  her  hnsband's 
debts,  it  is  not  void,  but  voidable,  and  the  de- 
fense of  coverture  is  lost  when  it  is  not  set  ap 
before  sale  under  the  trust  deed.— Rogers  v. 
Shewmaker,  60  N.  E.  462,  27  Ind.  App.  631,  87 
Am.  Sl  Rep.  274. 

Where  a  married  woman  conveys  her  sepa- 
rate property  by  deed  of  trust,  the  same  to  be 
sold  and  proceeds  applied  to  her  husband's 
debts,  and  the  trust  has  been  executed,  a  suit 
to  recover  the  property,  on  the  ground  that  the 
instrument  was  executed  as  security  for  her 
husband's  debts  after  years  of  acquiesence, 
comes  too  late. — Id. 

[tt]  <A»p.i«a) 

A  mortgage  by  a  married  woman  on  land 
conveyed  to  her,  executed  to  secure  the  sure- 
ties on  the  husband's  notes  for  the  purchase 
price,  is  valid  in  equity.— Morgan  t.  Street,  G2 
N.  £.  90,  28  Ind.  App.  131. 

[u]  (App.  1901) 
A  mortgage  executed  by  a  married  wo- 
man on  ber  separate  estate,  providing  tbat  the 
money  secured  thereby  was  loaned  to  her  for 
her  own  use  and  business,  apart  from  her  hus- 
band, that  neither  her  husband  nor  any  other 
party  derived  any  benefit  therefrom,  and  tbat 
she  was  in  no  manner  surety,  does  not  estop 
her  from  showing  that  the  contract  was  oue  of 
suretyship  only,  and  hence  void,  as  prohibited 
by  Bums'  Supp.  1897,  i  0904  (Homer's  Rev. 
St.  1901,  i  5119)',  declaring  that  a  married  wo- 
man shall  not  enter  into  a  contract  of  saretv- 
ship  as  indomer,  guarantor,  or  In^any  other 
manner,  and  tbat  such  contacts  shall  Iw  void. 
-Beidenkoff  v.  Brazee,  61  N.  B.  954,  63  N.  E. 
577,  28  Ind.  App.  646. 

[uul    (Sup.  1902) 

Where  a  note  of  a  husband' and  wife  is  se- 
cured by  a  mortgage  on  realty  held  by  tbeDi  as 
tenants  by  entireties,  there  is  no  presnmntfi^n 
that  the  consideration  was  not  used  for 
benefit  of  aucb  realty,  or  tlint  she  is  suivty 
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the  obligation,  but  tbe  burden  is  on  her  to  al- 
lege and  prove  such  fact— Guy  t.  libeiens,  ^ 
N.  E.  186.  160  Xnd.  624. 

[V]    (Sop.  19U) 

A  contract  bj  which  a  wife  received  cer- 
tain mill  property,  was  to  be  saved  harmless 
from  a  mortgage  00  property  held  by  her,  and 
waa  to  have  a  portion  of  a  certain  mortgage 
debt  of  her  husband  paid,  and  in  retiiro  was 
to  deed  certain  proper^  to  the  other  party  in 
the  contract,  and  was  also  to  allow  a  trustee 
to  collect  the  profits  of  the  mill  property  to 
pay  certain  debts  of  her  husband,  and,  when 
she  received  a  deed  thereto,  was  to  mortgage 
such  property  to  the  trustee,  constituted  an 
entire  contract,  and  the  consideration  moving 
to  her  therein  was  sufficient  to  support  the 
undertaking  to  mortgage  the  property  to  pay 
her  husband's  debt. — Hamilton  v.  Hamilton,  TO 
N.  E.  635,  162  Ind.  430. 

The  promise  of  a  wife,  iu  a  contract  in 
which  certain  benefits  moved  to  her,  to  mort- 
gage property,  which  the  contract  provided 
was  to  be  deeded  to  her,  to  pay  her  husband's 
debts,  could  be  availed  of  and  made  the  fouoda- 
tion  of  suit  by  a  sure^  on  one  of  her  husband's 
debts  who  bad  paid  the  same.— Id. 

A  wife,  who,  on  a  consideration  moving  to 
her  estate,  agrees  to  execute  with  her  husband 
a  mortgage  on  her  property  to  pay  her  hus- 
band's debts,  is  not  a  surety,  but  a  principal. 

—Id. 

(w]  (Sop.  mi) 

In  a  suit  to  foreclose  a  mortgage,  the  bur- 
den was  on  defendant  to  prove  coverture  of 
a  mortgagor,  and  execution  of  the  mortgage 
by  her  aa  surety,  and  knowledge  of  such  facta 
by  the  mortgagee.— "Webb  v.  John  Ilancocit  Mut 
Life  Ins.  Co.,  09  N.  E.  lOOG,  102  Ind.  GIG,  66 
L.  B.  A.  032. 

A  husband  and  wife,  owning  land  in  en- 
tirety, to  enable  the  husband  to  negotiate  a 
loan  for  bis  own  benefit,  conveyed  the  land  to 
a  third  person,  who  reconveyed  to  the  husband. 
The  deeds  were  absolute  in  form.  It  was 
agreed  between  the  huslund  and  wife  that, 
when  the  loan  had  been  made,  the  land  should 
be  reconveyed.  The  loan  was  negotiated,  the 
lender  knowing  nothing  of  such  agreement,  or 
the  condition  of  the  prior  title,  farther  than 
was  disclosed  by  the  abstract.  Bums'  Rev. 
St  1901,  I  6D64,  provides  that  any  contract 
of  suretyship  of  a  married  woman  shall  he  void. 
Held,  that  the  lender  had  a  right  to  rely  on 
the  appar«nt  title  of  the  husband  to  the  prop- 
erty, and  was  not  put  on  Inquiry  as  to  any 
secret  agreement  between  him  and  his  wife  by 
the  fact  that  the  transfer  of  her  Interest  to  him 
was  Just  before  the  loan  was  made,  Or  that  the 
consideration  stated  in  tbs  deed  was  nominaL 
-Id. 

[w]    (Sap.  1904) 

In  an  action  on  a  note  and  to  foreclose  a 
mortgage  given  by  a  married  woman,  evideoce 


considered,  and  held  to  show  diat  the  Inder 
was  guilty  of  such  want  of  care  in  attemptiiic 
to  ascertain  whether  the  woman  was  acting  in 
the  transaction  as  a  principal  that  tiie  oblisB- 
tion,  which  was  one  of  suretyship,  could  not  be 
enforced  against  her ;  Burns'  Ann.  8t  1901.  | 
G9G4,  making  a  married  woman's  contract  of 
suretyship  void.— Field  t.  Campbell,  72  N.  B. 
2G0,  164  Ind.  »80,  108  Am.  St  Rep.  SOL 

[WW]  (App.  im) 

Notwithstanding  Bums'  Ann.  St  1901.  { 
60G2,  providing  that  a  married  woman  shall  be 
bound  by  an  etttopiKl  in  pais  like  any  other 
jierson,  a  married  woman  is  entitled  to  cancel' 
lation  of  a  note  and  mortgage  of  ber  property 
given  by  her  to  secure  the  debts  of  her  hnsbaiid, 
where  the  mortgagee  knows  that  the  wife  ia  to 
receive  no  part  of  the  consideration,  and  thst 
the  intent  is  to  secure  the  debts  of  the  busbsnd, 
though  the  mortgage  recites  that  the  debt  is 
hers,  and  she  is  required  to  sign  an  affidavit 
that  the  consideration  is  for  her  sole  use,  and 
also  acknowledging  herself  estopped  to  claim 
otherwise  than  as  recited  in  the  affidavit— Ft 
Wayne  Trust  Co.  v.  Sihler,  72  N.  E.  4H  34 
Ind.  App.  140. 

[z]    (App.  1»6) 

To  estop  a  married  woman  from  showing 
that  she  is  surety  on  a  note  and  mortgage  ex- 
ecuted by  her  and  her  husband,  it  must  be 
shown:  First,  that  there  was  misrepresenta- 
tion or  concealment;  second,  that  snch  mis- 
representation or  concealment  was  made  with 
knowledge  of  the  facts;  third,  that  the  party 
to  whom  it  was  made  was  ignorant  of  the 
truth;  fonrtb,  that  the  misrepresentation  or 
concealment  was  made  with  the  ioteatioo  that 
the  other  party  should  act  upon  it;  and,  fifdi. 
that  the  other  party  did  act  upon  it— Davis  t. 
Xeighbors,  34  Ind.  App.  441.  73  N.  E.  131. 

[xz]    (App.  IMS) 

In  a  suit  to  cancel  a  deed,  a  paragratA  al- 
leging that  plaintiff's  husband  was  indebted 
on  a  note  on  which  irialntlff  and  defendant** 
mother  were  sureties,  and  that  to  Indemnify 
them  plaintiff  mortgaged  the  land  to  them  ind 
afterwards  made  the  deed  as  further  Indemnity, 
and  that  the  deed  was  In  fact  a  mortgage  and 
void  by  reason  of  plaintiff's  being  a  married 
woman,  stated  a  cause  of  action.— Warner  v. 
Jennings,  76  N.  E.  1013,  37  Ind.  App.  39t 

[yj    (App.  19061 

Where  special  findings  show  that  a  bus- 
band  and  wife  executed  their  note  and  a  chat- 
tel mortgage  on  certain  articles  to  secure  the 
same,  and  tliat  the  wife  was  surety  only,  had 
the  conclusions  of  Isw  were  against  the  hos- 
band  and  in  her  favor,  the  decree  was  correct 
— Rudisell  T.  Jennings.  38  Ind.  App.  44%  77 
N.  E.  9Se,  78  N.  E.  263. 

[yy]  (App.  1907) 

Defendant  conveyed  certain  of  her  real  es- 
tate through  an  intermediary  to  her  husband, 
to  enable  him  to  mortgage  it    The  application 
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fcr  tlie  loan  was  made  by  the  husband  to  plain- 
tiFs  Becretary,  who  had  knowledge  of  the  facts 
fcncerning  the  transfer  and  its  purpose.  Part 
of  the  loan,  secured  by  a  mortgage  on  the  land, 
was  nsed  for  the  wife's  beoefit,  and  the  balance 
for  a  debt  of  the  husband,  which  was  but  a 
moral  obligation  of  the  wife.  Held,  that  she 
was  entitled  to  repudiate  the  mortgage,  except 
BO  far  as  it  secured  the  part  of  the  loan  used  for 
her  benefit— Wredman  v.  Falls  City  Savings  & 
I.^  Ass'n,  82  N.  B.  476,  40  Ind.  App^  47& 

[Z]     (Avp.  IMS) 

Where  a  married  woman,  to  secure  an  ex- 
tension of  her  husband's  indebtedness  upon  an 
open  account,  gave  an  affidavit  that  she  had  re- 
ceived the  proceeds  of  goods  for  which  the  in- 
debtedness was  incurred,  and  that  she  consider- 
ed it  her  debt,  and  also  gave  a  note  and  a  mort- 
gage upon  her  separate  property,  but  the  cred- 
itor knew  all  the  facts,  she  is  not  estopped  to 
<1eny  that  she  was  the  priDcipa).— Indianapolis 
Brewing  Co.  T.  Beboke,  81  N.  £.  119,  41  Ind. 
App.  288. 

Where  a  husband  is  indebted  in  Qie  form 
of  an  open  account,  and  his  wife  esecutefe  a 
mortgage  on  her  separate  real  estate  to  secure 
the  payment  of  the  debt,  she  is  a  surety  only. 
-Id. 

Where  a  married  woman  executes  a  note 
and  mortgage  on  her  separate  real  estate  to  se- 
cure her  husband's  indebtedness,  the  form  of 
the  contract  will  not  determine  whether  she 
was  principal  or  surety.— Id. 

The  fact  that  she  r^arded  the  debt  her 
own  would  not  change  the  character  of  the  ob- 
ligation.— Id. 

[ts]    (App.  1909) 

Where  a  wife  joined  with  her  husband  in 
a  mor^ge  on  lier  separate  real  estate  to  se- 
cure the  husband's  debt,  the  wife  and  her  prop- 
erty were  bat  sureties  whether  the  husband 
signed  the  note  secured  or  not,  so  that  on  the 
wife's  death  the  husband's  interest  in  the  prop- 
erty as  between  him  and  the  children  was 
chargeable  therewith.— Kinney  v.  Ileuring,  87 
N'.  E.  1053,  nbearins  denied  88  N.  B.  805. 

Fob  Cases  fboh  Otheb  States, 

See  2S  Cent.  Dio.  Hub.  &  W.  H  671-6S3, 

721;  35  Cent.  Dig.  Mtg.  |  SGI. 
See,  also,  21  Cyc.  pp.  1483-1488. 

ilTS.  ^— .Debts  of  tUvd  penoBS. 

[a]  (8tip.U04) 
Bums'  Rer.  St.  1001,  {  6964  (Homer's 
Rev.  St  1001,  {  5119),  forbidding  married  wo- 
men to  enter  into  f»ntracts  of  suretyship,  pro- 
hiMts  married  women  from  either  personally 
obligating  themselves  as  sureties  for  another, 
or  mortgaging  their  separate  property  as  se- 
curity for  the  debt  of  another.— Webb  t.  John 
llaacock  Mut.  Life  Ins.  Co..  69  N.  E.  1006, 
I<i2  Ind.  616.  66  L.  R.  A.  632. 


Fob  Cases  fbdu  Otheb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  U  6S4r^. 
See,  also,  21  Cyc  p.  1^. 

§175.  Eaforeemant, 

Proceedings  in  actions,  aee  post,  S|  203-244. 

Fob  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  Hua  &  W.  SS  701-710. 
See,  also,  21  C^c.  pp.  1492-1^ 

9  170.  — —  In  BflBeraL 

[a]    (Sop.  1863) 

The  income  or  proceeds  arising  from  the 
separate  real  estate  of  a  married  woman  can 
only  be  subjected  to  the  payment  of  her  debts, 
contracted  during  coverture,  by  a  proceeding  in 
equity  for  that  particular  purpose,  and  not  by 
any  ordinary  common-law  action  and  judgment 
against  her.— Cummings  v.  Sharpe,  21  Ind.  331. 

Fob  Cases  fboh  Otheb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  §§  701-708. 
See,  also,  21  Cyc.  pp.  1492-1495. 

(D)  CONVEyANCES  AND  CONTRACTS  TO 

CONVEY. 

Acknowledgment  of  married  woman,  see  Ac- 
knowledgment, S§  25,  37. 
Construction  and  operation  of  findings  of  court 

as  to  conveyances  and  contracts  to  convey, 

see  Tbial,  §  404. 
CoDveyance  by  husband  as  agent  of  wife,  see 

ante,  S  138. 
Conveyances  between  husband  and  wife,  see 

ante.  S§  4G-4S,  52. 
Conveyances  by  husband  and  wife  in  general, 

see  ante,  §  15. 
Conveyances  by  married  women  in  general,  see 

ante,  8§  69-71,  73,  74,  7a 
Conveyances  of  estates  by  entirety,  see  ante,  I 

14. 

Incapacity  of  wife  to  convey,  as  affecting  right 
to  mechanic's  lien,  see  Mechanics'  Liens, 
I  68. 

S  180.  Wliat  law  govens. 

Disabilities  and  privileges  of  married  women  In 

general,  see  ante,  §  56. 
Mutual  rights,  duties  and  liabilities,  see  ante, 

§2. 

M    (Sap.  1887) 

Under  1  Rev.  St  1870,  I  550  (Rev.  St. 
ISSl,  S  5117),  where  a  husband  does  not  join 
in  the  execution  in  Michigan  of  a  mortgage  by 
his  wife  the  mortgage  as  to  her  separate  land 
in  Indiana,  is  void.— Otis  t.  Gregory,  13  N.  E. 
39,  111  Ind.  504. 

Fob  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  |  712. 
See,  also,  21  Cyc  p.  1400. 
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Fob  Cases  fbou  Otheb  States, 

See  26  Cknt.  Dig.  Bus.  &  W.  i|  722-721. 
See,  also,  2L  Cyc  pp.  1503,  1501. 

g  187.           Beaaisltes  and  nUdity. 

C«l  (App.1901) 

Contract  for  sale  of  premises  of  married 
woman,  consisting  only  of  letters,  in  none  of 
which  her  husband  Joined,  is  not  enforceable. 
-Bartlett  t.  Williams.  60  N.  £.  71^  27  Ind. 
App.  637. 

[b]    (Avp.  1903) 

A  married  woman  having,  under  Bnma* 
Rev.  St.  1001,  S  C061,  no  power  to  incomber 
and  convey  her  lands,  except  by  deed  in  which 
her  husband  joins,  her  individual  contract  10 
sell,  and  to  execute  a  bond  for  a  deed,  is  roid, 
and  furnishes  no  consideration  for  notes  for  the 
purchase  money. — Shirk  v.  Stafford,  GT  N.  £. 
542,  31  Ind.  App.  247. 

icl    (Aw.  U06) 

A  married  woinui**  contract  executed 
throogh  a  broker  to  convey  ber  separate  real 
estate,  was  snfficient  to  bind  tbe  proposing  pur^ 
chaser,  though  she  bad  no  power  to  convey  the 
land  without  her  husband  joining  in  tiie  con- 
veyance,—Isphordlng  T.  Wolfe,  75  N.  B.  S08, 
96  Ind.  App.  230. 

Fob  Cases  fbou  Otbbb  States. 

See  26  Cent.  Dig.  Hus.  &  W.  K  722,  723. 
See,  also,  21  Cyc  pp.  1503,  ISOl. 

S  189.  ——  EafiHrMmnt. 

Evidence  in  actions  to  enforce,  see  post,  |  232. 

Fob  Cases  fbou  Other  States, 

See  2G  Cent.  Dia.  Hus.  &  W.  I  721. 
See.  also.  21  Cyc.  p.  1D04. 

fi  190.  Comveyaneea  la  semeral. 

Between  husband  and  wife,  see  ante,  H  17.  4S. 
By  married  infiint.  see  Infaots,  %  30. 
Conveyances  by  attorney  in  fact,  see  post.  I 
196. 

Estoppel  to  assert  invalidity,  see  poet,  S  18S. 

Fob  Cases  from  Other  States. 

See  26  Cent.  Dio.  Hus.  &  W.  {§  71G-7IS, 
725-730. 

See,  also,  21  C^c.  pp.  luOo,  1506;  note,  8» 
Am.  Dec.  002. 

S  193.    Joinder  of  Imahand. 

Consent  of  husband,  see  ante,  9  184. 
In  contract  to  convey,  see  ante,  {  }S7. 
In  mortgages  or  pledges,  see  ante,  {|  169,  ]71. 
Joinder  by  wife  in  conveyance  ,of  husband's 

land,  see  ante,  S  15. 
Joinder  in  conveyances  by  married  women  In 

general,  see  ante.  S  70. 
Joinder  of  husband  to  convey  wife*s  interest  In 
property  of  both,  see  ante,  i  15. 

[al    (Sap.  I860) 

It  is  not  necessary,  in  order  to  evidfnce 
the  husband's  consent  to  the  transfer  of  a 
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I  183.  OoBsidev&tioH. 

[aj  (Sop.  1866) 
The  promise  of  the  wife  to  convey  ber  in- 
terest in  land  at  a  future  time  pursuant  to  a 
contract  to  which  her  husband  was  a  party  and 
under  which  the  husband  and  others  conveyed 
their  interest  in  the  real  estate  in  question,  but 
to  which  she  was  not  a  party,  is  without  con- 
sideration and  not  binding  on  her,  even  though 
tbe  grantee  went  into  possession  under  tbe 
deed  from  the  other  parties  and  her  promise  to 
convey.— Doran  v.  Shaw,  26  Ind.  281. 

[b]  (Sop.  1882) 

Acts  1879,  p.  IGO,  prohibiting  a  married 
woman  from  mortgaging  or  incumbering  her 
real  estate  acquired  by  devise,  descent,  or  gift 
as  security  for  her  husband's  debts,  does  not 
prevent  ber  from  couveying  her  real  estate  in 
payment  of  such  debts.— Kocher  v.  Christian, 
8S  Ind.  SI. 

[c]  (APP.1S98) 

A  discharge  of  her  husband's  debt  Is  a 
snfficient  consideration  to  support  the  wife's 
covenant  of  warranty  in  the  conveyance  of  her 
separate  real  estate,  made  for  that  purpose." 
Nichol  V.  Hays,  50  N.  E.  708,  20  Ind.  App.  369. 

For  Cases  from  Other  States, 

See  26  Cent.  Dig.  Hus.  &  W.  |  721. 
See,  also,  21  Cyc.  p.  1503. 

S  184.  Consent  of  knaband. 

Consent  of  husband  to  contract  to  convey,  see 
post,  S  187. 

Joinder  of  husband  In  conveyance,  see  post,  S 
193. 

To  mortgages  or  pledges,  see  ante,  H  ^71. 

[a]  (8ap.  1859) 

A  wife  may,  with  the  consent  of  ber  hus- 
band, convey  her  separate  real  propert3r.-^ohn- 
son  V.  Rockwell,  12  Ind.  76. 

[b]  (Snp.  1860) 

A  married  woman  cannot  transfer  her  sep- 
arate personal  property  without  the  consent  of 
her  husband.— Collier  t.  Connelly,  13  Ind,  141. 

[c]  (Sop.  1M4) 

A  wife  may,  without  the  consent  of  her 
husband,  make  leases  of  her  land  for  periods 
not  longer  than  three  years;  such  a  lease  not 
being  an  incumbrance  or  conveyance,  within  the 
statute  which  denies  her  power  to  incumber  or 
convey  her  lands  save  by  a  deed  in  which  her 
husband  shall  join.— Shipley  v.  Smith,  70  N.  E. 
803,  102  Ind.  526. 


Fob  Cases  from  Other  States, 
See  26  Cent.  Dig.  llus.  &  W. 
See,  also,  21  Cyc.  p.  1500. 


710-718. 


i  180.  Contraots  to  nomrvj* 

Between  husband  and  wife,  sec  ante,  8  46. 
Estoppel  to  assert  invalidity,  see  post,  §  108. 
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promissoiT  note,  the  separate  property  of  his 
wife,  that  he  should  join  in  the  iodonement; 
hot  sacb  Gonaent  may  be  shown  by  other  evi- 
dence.—Collier  T.  Connellyt  15  Ind.  141. 

[b]  (Sup.  1863) 

A  married  woman,  purchasing  and  taking 
the  title  of  land  since  Code  1S52,  becomes  vest- 
rd  with  the  fee  simple,  but  without  power  to 
alienate  or  incumber  it,  except  by  conveyance 
made  jointly  with  her  husband. — Cox's  Adm'r 
T.  Wood,  20  Ind.  54. 

[c]  (Sop.  1865} 

Under  1  Gav.  &  11.  p.  258,  S  6,  providing 
that  the  joiat  deed  ot  the  husband  and  wife 
sbstl  be  sufficient  to  convey  and  pass  the  lands 
of  the  wife,  the  separate  deeds  executed  by 
husband  and  wife,  respectively,  with  the  hus- 
band's oral  consent,  do  not  together  constitute 
a  fulfillment  of  the  requirements  of  the  statute, 
and  no  equity  is  thereby  created  which  the 
courts  can  recognize  as  sufficient  to  protect  a 
possession,  as  the  right  in  equity  cannot  arise 
out  «f  an  instrument  which  binds  nobody.— 
Baxter  T.  Bodkin,  25  Ind.  172. 

[d]  rSttp.  iws) 

Husband  and  wlf6  cannot,  by  separate 
deeds,  convey  the  lands  of  the  wife.  Sncb  deeds 
do  not  create  an  equity  sufficient  to  protect  the 
possession  of  a  purchaser.— Id. 

[e]  (Sap.  1871) 

H.,  a  married  woman,  without  her  husband 
Joining,  made  a  deed  for  certain  real  estate  to 
S.,  who  was  also  a  married  woman,  and  her 
infant  son.  Afterwards  S.  and  her  husband 
conveyed  the  same  real  estate  to  J.  Held, 
that  S.  and  her  husband  had  no  title  or  equity 
to  the  premises,  and  hence  nothing  passed  by 
their  deed  to  J.— Shumaker  v.  Johnson,  3r> 
lad.  33. 

[fl  A  married  woman  cannot  convey  her  sep- 
arate real  estate,  unless  her  husband  joins  in 
ihe  deed.— (Sup.  1871)  Shumaker  v.  Johnson,  35 
Ind.  33;  (18T5)  Scranton  v.  Stewart,  52  Ind. 
68. 

U1    (Sup.  1872) 

The  separate  deed  of  a  married  woman  is 
itAA,  and  passes  no  title  to  her  lands.— Mattox 
V.  H^btshue.  39  Ind.  OS. 

[ta]   (Sup.  issi) 

Prior  to  Act  March  25,  1870,  the  consent 
of  the  husband  to  the  transfer  of  her  pei-sonal 
property  by  a  married  woman  was  necessary, 
but  such  transfer  could  be  made  otherwise  than 
by  deed  in  which  the  hasband  joined ;  It  not 
being  material  how  his  consent  was  evidenced, 
provided  only  it  was  obtained.— I^ulman  v. 
Claycomb,  75  Ind.  64. 

[i]    (App.  1893) 
A  married  woman  having,  by  provision  of 
Rev.  St.  1881,  §8  5116^  5117  (Rev.  St.  1804.  $§ 
6961,  0962),  no  power  to  incumber  or  con- 
vey her  real  estate,  except  her  husband  join  in 


§  195 

a  deed  with  her,  cannot  by  herself  give  rights 
to  oil  and  gas  in  her  land,  with  privilege  to 
dig  wells,  lay  pipes,  etc.,  for  purposes  of  re- 
moving it.— Columbian  Oil  Co.  t.  Blake,  13  Ind. 
App.  680,  42  N.  E.  234. 

□]  (§op.l898) 
A  lease  of  her  lands  by  a  married  woman, 
simply  for  the  purpose  of  giving  the  leasee  the 
right  to  prospect  and  operate  for  gas  and  oil, 
is  not  an  "incumbrance  or  conveyance,"  as  con- 
templated by  Bums'  Rev.  St.  1804,  S  GOtil 
(Homer's  Rev.  St.  1897,  §  5116);  and  hence 
her  husband  need  not  join  in  its  execution. — 
Heal  V.  Niagara  Oil  Co.,  50  N.  E.  482,  150 
Ind.  483. 

Fob  Cases  from  Otuer  States, 

See  26  Ce.vt.  Dig.  Hus.  &  W.  Si  716-718. 
See,  also,  note.  97  Am.  St.  Rep.  584. 

gig4.  — —  AokmowlAdceBM&t. 

Defective  acknowledgment,  see  Acknowledo- 

UNT,  }  S. 

Effect  of  fiiilnre  to  acknowledge,  see  Ackhowl- 

EDOUERT,  I  S. 

Foa  Cases  frou  Otheb  States, 

See  26  Cent.  Dig.  Hus.  ft  W.  S  r26;  1 
Ceitt.  Dm.  Ack.  ff  19-21. 

S 19S.  Oonstrnctloa  and  oyflratiou. 

Of  mortgage,  see  ante,  H  160,  171. 

[ft]  (Sap.  1S69> 
A  wife  had  property,  secured  to  her  sole 
use  by  an  antenuptial  contract,  held  in  trust, 
but  with  unlimited  power  of  disposition.  Part 
of  it  was,  after  marriage,  invested  in  real  es- 
tate conveyed  to  her  is  her  own  name.  By 
indenture,  to  which  she  and  her  husband  were 
of  the  one  part,  the  land  was  conveyed.  The 
indenture  concluded,  "And  the  said  [wife]  here- 
by relinquishes  her  dower  in  the  premises." 
Held,  that  the  land  was  her  separate  prop- 
erty, and  that  the  Indenture  was  a  good  con- 
veyance by  her;  there  being  no  evidence  of 
fraud  upon  her  rights,  and  it  appearing  that 
the  price  was  paid  to  her  husband  by  her  di- 
rection.—Johnson  v.  Rockwell.  12  Ind.  76. 

[b]  (Sup.  1SS5) 
A  married  woman  Is  bound  by  her  cove- 
nants of  title  in  the  conveyance  of  her  separate 
property,  under  Rev.  St.  1881,  SS  5117,  5118, 
enlarging  the  powers,  rights,  and  liabilities  of 
inntried  women. — Marsh  v.  Thompson,  102  Ind. 
272,  1  N.  E.  630. 

[cl  (Sap.  1886) 
Rev.  St.  1804,  {  6863,  and  Rev.  St.  1881. 
§  5118,  hinds  a  married  woman  only  by  her 
coredants  of  title  in  conveyance  of  her  separate 
property.— Miller  t.  Miller,  39  N.  E.  647,  14U 
Ind.  174. 

Fob  Cases  from  Other  States, 

See  26  Cent.  Dig.  Hus.  &  W.  H  333,  729. 
See,  also.  21  Cyc.  p.  1505. 
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8  196.  ContrmetB   and   ooHveymmoe^  by 
■cents  or  attonuys. 

[a]  (8«p.  1843) 

rnder  Rev.  St.  183S,  p.  813,  authorlziiv 
a  married  woman  to  convey  her  propertj 
joining  with  her  husband  in  a  deed  acknowledg- 
ed b;  the  proper  officer,  after  having  been  ex- 
amined by  him  separate  and  apart  from  her 
husband,  a  nurried  woman  could  not  acknowl- 
edge a  conveyance  by  an  attorney  in  fact,  as 
it  gave  no  opportunity  Cor  inch  an  examina- 
tion.—Dawson  V.  Shirley,  G  Blackf.  &31. 

[b]  (S«p.  1S92) 

Rev.  St.  18S1,  S  5117,  which  declares  that 
a  wife  shall  not  enter  into  any  executory  con- 
tract to  sell,  convey,  or  mortgage  her  iand 
unless  her  husband  join  therein,  necefflarily 
means  a  written  contract,  since  no  other  con- 
tract relating  to  real  estate  is  valid  and  en- 
forceable under  the  statute  of  frauds;  and 
hence  a  parol  contract  for  the  sale  Of  the  wife's 
land,  entered  into  by  her  husband  as  her  agent, 
whose  authority  also  rested  in  parol,  ia  abso- 
lutely void.— Percifield  v.  Black,  132  Ind.  384, 
31  N.  E.  955. 

[c]  <S«p.  1899) 

Where  a  power  of  attorney  to  sell  and  con- 
vey land  of  a  wife  is  properly  executed  by  the 
wife  and  huaband,  and  does  not  prescribe  the 
form  or  manner  of  the  conveyance  to  be  exe- 
cuted by  the  agent,  a  deed  executed  by  the  lat- 
ter as  agent  and  attorney  of  the  wife  and  hus- 
band in  pursuance  of  the  power  conveys  the 
title  of  the  wife,  though  the  name  of  the  hus- 
band is  not  inserted  in  and  subscribed  to  the 
deed  by  the  agent,  and  the  separate  deed  of  a 
married  woman  ia  void;  the  intent  to  fully 
execute  the  power  being  apparent,  and  the  pur- 
chase money  being  paid  to  and  retained  by  the 
husband  and  wife.— EUlison  T.  Branatrator,  54 
N.  E.  433.  153  Ind.  146. 

Fob  Gases  from  Otbeb  States, 

Sek  26  Cent.  Dra.  Hns.  &  W.  S  732. 
See,  also,  21  Cyc.  p.  1606. 

i  198.  Estoppel  to  usert  InTalidltr. 

Application  of  doctrine  of  e8toi>pel  in  general, 

see  ante,  S  62. 
Estoppel  to  assert  invalidity  of  mortgage  or 
pledge  of  separate  property,  see  ante,  gS  169, 
171. 

Estoppel  to  claim  property  as  separate  proper^ 
ty,  see  ante,  $  129. 

Estoppel  to  deny  validity  of  contracts  of  sure- 
tyship, see  ante,  fi  158. 

What  law  governs,  see  ante,  {  180. 

[a]  (Snp.  1872) 
A  deed  of  a  married  woman  void  under  1 
Gav.  &  II.  St.  p.  258,  providing  that  the  hus- 
band shall  join  with  the  wife  in  conveyance 
of  her  separate  real  estate,  and  under  1  Gav. 
&  H.  St.  p.  294,  providing  that  a  widow,  hav- 
ing remarried  while  holding  real   estate  by 


virtue  of  a  former  marriage,  shall  not  aliokate 
snch  real  estate,  and  that,  in  event  of  her 
death,  it  shall  go  to  her  children  by  the  mar- 
riage by  virtue  of  which  it  came  to  her,  will 
not  estop  her  from  denying  the  right  of  a  per- 
son to  possession  of  her  separate  property  un- 
der auch  deed,  though  the  purchase  price  has 
not  been  repaid  to  him. — Mattox  v.  Hightshue, 
38  Ind.  95. 

[b]     (Sup.  1382) 

Under  the  law  as  it  stood  prior  to  1881, 
a  married  woman  could  not  contract  for  the 
sale  of  her  land,  nor,  by  her  conduct,  estop 
herself  from  assertit^  her  title,  even  where 
her  vendee  took  possession  under  the  contract, 
paid  part  of  the  purchase  money,  and  erected 
valuable  permanent  Improrementa  on  the  land. 
—Parks  V.  Barrowman,  83  Ind.  661. 

Foe  Cases  from  Otheb  States, 

See  20  Cent.  Dig.  Hua.  &  W.  |  733. 
See,  also,  21  Cyc.  p.  1507 ;  notes,  28  Am. 
Rep.  374;  49  Am.  Rep.  87. 

fi  SOO.  Effeot  of  tendantlou  of  cot«>- 
tnre. 

[a]  (Sup.  1878) 

A  widow  may  dispose  of  her  separate  prop- 
erty, even  though  it  came  to  her  by  virtue  of 
her  marriage.— Nesbitt  T.  Trindle,  64  Ind.  183. 

Fob  Cases  frou  Other  States, 

See  20  Cext.  Dio.  Has.  A  W.  |  730b 
See,  also,  21  Cyc.  p.  1510. 

S201.  AvoldMeo. 

Limitation  of  action  by  wife  to  disaffirm  con- 
veyance, see  Limitation  of  Actions,  S  73. 

Of  mortgage  or  pledge  of  separate  property, 
see  ante,  fi  171. 

Fob  Cases  from  Othxb  States, 

See  26  Cent.  Dio.  Has.  &  W.  i  735. 
See,  also,  21  Cyc.  p.  1509. 

§202,  Rlskts   and   lUUUtiu   of  pmr- 
ckmrntn* 

Evidmce  In  action  to  enforce  agreement  to  con- 
vey, see  post,  i  232. 

Pleading  in  action  to  enforce  covenant  of  title 
in  conveyance  of  separate  estate*  see  post,  i 
229. 

[al    (App.  1898) 

Under  Rev.  St.  ISSl,  fi  5118,  married  wo- 
men are  made  liable  on  their  covenants  of  war- 
ranty in  conveyances  of  their  separate  real  es- 
tate, and  it  is  not  necessary  in  a  complaint 
against  a  married  woman  to  enforce  that  lia- 
bility to  plead  the  statute.— Dickey  v.  Katfs- 
beck,  60  N.  E.  590,  20  Ind.  App.  200. 

[b]  (App.  1903) 

One  who  enters  under  the  void  contract  of 
a  married  woman  to  sell  her  land  is  liable  only 
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for  rent.-.Sbirk  t.  Stafford.  67  N.  B.  642,  SI 
iDd.  App.  247. 

Fob  Cases  fbou  Othib  States, 

8ek  2S  Cekt.  Dio.  Hqb.  &  W.  1  737. 
See,  mbo,  21  Cjc  p.  1611. 

VI.  ACTIOHS. 

Abatement  by  death  of  wife  of  husband's  right 
of  action  for  loss  of  wife's  services  and  so- 
ciety, see  ASATEUENT  AND  REVIVAL,  §  54. 

Action  by  wife  against  insane  husband,  see 
Insane  Pebsors,  §  80. 

Allegations  as  to  separate  property  in  action 
against  wife  to  foreclose  mechanic's  lien,  see 
Meciiasicb*  Liens,  §  271. 

Change  of  venue,  see  Venue,  $  79. 

Death  of  wife  after  judgment  ground  for  abate- 
ment of  action  by  her,  see  Abatement  and 
Revival,  5  68. 

Decree  of  foreclosure  of  mortgage  in  suit  against 
husband  and  wife,  see  Mobtoaqes,  S  488. 

F'or  alieuatiw  of  affectiona,  see  post,  H  322- 
337. 

For  criminal  conversation,  see  post,  {}  341-350. 
For  malpractice  or  negligence  of  physicians,  see 
PBTSICIAnS  AND  SuROEOKS,  §  18. 

For  separate  maintenance,  see  post,  8|  285-299. 

Husband  and  wife  as  parties  plaintiff  in  action 
to  aniet  title,  see  Quietinq  Title,  S  30. 

Joinder  of  causes  of  action  as  affected  by  par- 
ties, see  Action,  S{  42,  52. 

Marriage  of  female  party  to  action  ground  for 
abatement,  see  Abatement  and  Revival,  S 
34. 

Reptevio  by,  see  Replevin,  S  58. 

Set-off  of  claim  for  services  rendered  by  wife 

in  action  on  note,  see  Set-Off  and  Coun- 

TEBCLAIM,  {  41. 

I  203.  OapMltr  to  ane  mmd  be  aned  Im 
BeHeral. 

[a]  <Sa».U64) 
When  letters  of  administration  are  granted 
to  a  married  woman,  she  may  sue  as  admin- 
istratrix without  joining  her  hnsbaod.— Jen- 
khu  V.  Jenkins'  Adm'r,  23  Ind.  79. 

For  Cases  from  Other  States, 

See  26  Cent.  Dig.  Hus.  &  W.  Sf  280,  738, 
740-747. 

See,  also,  21  Cyc  pp.  1512-1517 ;  note,  46 
Am.  St.  Rep.  446. 

1204.  Statutory  provisions. 

M    (Bop.  1884) 

1  Rev.  St.  1876.  p.  551,  providing  that  suits 
Klative  to  the  separate  lands  Of  a  married 
voman  shall  be  prosecuted  by  or  against  the 
hasband  and  wife  jointly,  was  repealed  by  2 
Bev.  8t  1876,  p.  S6,  declaring  that,  when  the 
action  concerns  the  wife's  separate  property, 
■be  might  sue  alone  without  joining  the  hus- 
band, as  It  was  In  conflict  with  such  pre^ous 
act  and  of  a  later  date.— Wright  v.  Wright, 
97  Ind.  444. 


[b]  (Siip.l89S) 
The  statute  giving  a  wife  a  right  of  action 
against  her  husband  for  support  Is  remedial, 
and  entitled  to  a  liberal  construction.— Arnold 
V.  Arnold.  89  N.  E.  862,  140  Ind.  199. 

Fob  Gases  fbok  Otheb  States. 

See  26  Cent.  Dig.  Has.  &  W.  H  739,  748, 
749. 

S  206.  Bif^ts  oi  Mtiom  betweom  hw^ 
iMud  and  wife. 

Admisskms  as  evidence,  see  Evidence.  |  248. 
Joinder  of  husband  as  defendant  on  refusal  to 

be  made  plaintiff,  see  post,  |  209. 
Statutory  provisions,  see  ante.  S  204. 

[a]  (Snp.  1884) 

The  pending  of  a  suit  for  divorce  precludes 
the  husband  from  maintaining  another  suit  to 
enforce  a  trust  for  money  paid  by  him  for  the 
price  of  land  that  had  been  conveyed  by  the 
vendor  to  the  wife.— Rose  v.  Rose,  93  Ind.  179. 

[b]  (Sap.  1889) 

By  Rev.  St  1881,  |  6116,  the  wife's  lands 
and  the  rents  and  profits  are  her  s^rate 
property  as  fully  as  If  she  were  unmarried. 
Section  6129  provides  that  suits  in  relation  to 
the  wife's  lands.  If  she  is  separated  from  her 
husband,  shall  be  prosecuted  In  her  name  alone, 
and  section  254  permits  her  to  sue  alone, 
when  the  action  concerns  her  separate  prop* 
erty,  or  when  the  action  Is  between  herself 
and  husband.  Held,  that  the  wife  may  main- 
tain ejectment  against  the  husband  for  her  sep- 
arate real  property. — Grater  t.  Crater,  138  Ind. 
521,  21  N.  E.  290,  10  Am.  St  Rep.  161. 

Fob  Gases  vbou  Otheb  States. 

See  20  Cent.  Dig.  Hus.  &  W.  ||  744,  748- 
755. 

See,  also,  21  Cyc  pp.  1517-1^;  note,  79 
O.  C.  A.  806;  note,  6  L.  R.  A.  (N.  8.) 
611;  note,  75  Am.  St  Rep.  268. 

{206.  Bl^ts  9t  aotioH.  hr  hvabaad  or 
wife  or  both. 

Effect  of  failure  to  join  husband  as  party  plaln- 
:   tiff  In  action  by  wl£e.  see  post.  I  221. 

Effect  of  unnecessary  joinder  of  husband  in  ac- 
tion by  wife,  see  post  I  221. 

Right  <^  wife  to  compel  specific  performance  of 
contract  see  Specific  Perfobmakce,  |  17. 

Right  of  wife  to  maintain  action  to  enforce 
right  of  exemption,  see  Exehptions,  I  146. 

Under  dvil  damage  laws  for  wrongful  sale  of 
liquor  to  spouse,  see  Xntoxicatino  Lhiuobb, 
i  297. 

Fob  Cases  fboh  Otheb  States. 

See  26  Gent.  Dio.  Hub.  &  W.  H  7S6-768, 

760-764.  766-772,  774-782. 
See,  also,  21  Oyc  pp.  1620-1539; 

S207.  ^—  iBseaeraL 

[a]  (8«p.lS32) 

There  Is  nothing  In  the  statute  requiring 
or  permitting  the  joining  of  a  wife  as  a  co- 
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plaintiff  in  her  husbaiicl*e  suit  for  the  recovery 
of  land  belonging  aolely  to  him.  Where  both 
join  in  such  a  suit,  a  demurrer  is  properly  sus- 
tained.—Hyatt  V.  Cochran,  85  Ind.  231. 

[b]  (Sop.  1884) 

Except  in  the  cases  specified  by  the  efat- 
ute,  permitting  a  married  woman  to  sue  alone, 
the  common-law  rule  in  still  in  force,  and  her 
husband  must  join.— Uamm  T.  Romine,  98  Ind. 
77. 

[c]  (Sap.  1892) 

Since  by  Rev.  St.  1881,  S  2308,  a  wife'* 
common-law  right  of  dower  hna  been  enlarged 
into  a  fee,  contingent  only  on  her  husband's 
death,  and  which  may  at  any  time  become  vest- 
ed, on  a  judicial  sale  of  the  land,  where  her 
inchoate  interest  is  not  directed  to  be  barred  or 
sold,  a  wife,  though  she  may  not  be  a  nec»- 
sary  party,  has  such  an  interest  as  makes  her 
a  proper  party  plaintiff  with  her  husband  in 
an  action  to  compel  a  railroad  company  to 
maintain  a  crosung  over  its  right  of  way,  in 
accordance  with  a  condition  in  a  deed  by  the 
husband  and  wife  of  the  land  for  the  right  of 
way.— Lake  Erie  &  W.  R.  Co.  v.  Priest.  131 
Ind.  413,  31  N.  E.  77. 


For  Cases  fbom  Other  Stateh, 
See  26  Cent.  Dig.  Hus.  &  W. 
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I  208.  —  On  oonteaeta. 

[si  (Sup.  1860) 
A  note  was  transferred  to  a  husband  by 
delivery  for  a  debt  which  was  less  than  the 
amount  of  the  note,  the  difference  to  be  paid 
to  tlie  trau.s force's  wife.  Held,  that  the  equi- 
tnble  title  to  the  note  parsed  to  the  liushand  by 
the  transfer,  and  that  lie  could  sue  upon  it 
without  joiniug  his  wife  as  plaintiff. — Speelman 
T.  CulbertsOD,  15  Ind.  441. 

[b]  (Sup.  1863) 

Where  a  note  and  mortgage  are  executed 
io  a  man  and  wife  to  secure  money  lent  from 
the  separate  estate  of  the  wife,  she  may,  after 
her  husband's  death,  sue  in  her  own  name,  set- 
ting out  the  facts,  or  she  may  sue  as  sur\'ivor. 
— Shockley  v.  Shockley,  20  Ind.  108. 

[c]  (Sap.  ISTS) 

Where,  in  a  proper  proceeding  in  the  prop- 
er court,  a  married  woman  has  been  authorized 
to  collect  all  claims  due  her  absconding  hus- 
band, she  may  in  her  own  name,  sue  and  re- 
cover from  the  guardian  of  minors  for  her 
services  in  boarding  them  under  a  contract 
made  with  their  former  guardian,  her  husband. 
—Hooker  v.  Hooker,  GO  Ind.  55a 

[d]     (Snp.  1870) 

Where  a  hiEsband,  without  his  wife's  knowl- 
edge or  consent,  but  as  if  her  agent,  bid  oS 
certain  real  estate  at  a  foreclosure  sale,  and 
afterwards  she  was  induced,  by  the  sheriffs 
false  representations  that  the  premises  included 
certain  valuable  improvements,  to  accept  the 
sale  and  pay  the  sheriff  part  of  the  purchase 


money  bid,  held,  that  she  might  maintain  an 
action  against  the  sheriff  and  judgment  cred- 
itor to  vacate  the  aate  and  recover  the  money 
paid.— Case  v.  Colter,  66  Ind.  336. 

[e]     (Svp.  1882) 

Where  the  wife  of  one  of  two  partners 
had  rendered  services  to  the  firm,  held,  that 
she  was  entitled  to  maintain  an  action  ia  her 
own  name  against  the  other  partner,  on  hh 
agreement  to  pay  the  debts  of  the  firm  upon 
dissolution.— Powers  v.  Fletcher,  84  Ind.  Ibi. 

m  (Sop.  1S82) 
A  husband  and  his  wife  owned  adjtuniDg 
farms.  They  lived  in  the  wife's  house  and 
upon  the  products  of  both  farms  indiscrim- 
inately. They  took  into  their  family  a  grand- 
child of  the  husband.  After  the  husband's 
death,  his  wife  brought  suit  against  the  diild's 
father  for  its  support.  lleH  that,  whether  or 
not-  the  husband  could  have  maintained  the 
action,  bis  wife  certainly  could  not.— Davis  T. 
Davis,  85  Ind.  157, 

[g]    (Sop.  18S2) 

A  married  woman  joined  her  husband  in 
tbe  conveyance  of  his  land,  in  consideration  of 
the  vendee's  promise  to  convey  to  her  a  cer- 
tain lot.  Held,  that  she  could  maintain  rd 
action  against  him  for  his  refusal  to  keep  his 
promise.— Jarboe  t.  Sererln,  85  Ind.  406. 

[hi    (Sap.  1883) 

Where  a  husband  contracted  In  his  own 
name  for  his  wife's  benefit,  a  joint  ri^t  of 
actioD  arose  in  their  favor  under  Code  1852; 
and  under  section  308  separate  damages  might 
be  asset^ed  In  favor  of  each. — Scotton  t.  Mann. 
80  Ind.  404. 

[1]  (App.  1896) 
A  married  woman  may  sue  for  compensa- 
tion for  nursing  a  stranger,  as  Bums'  Rev.  St 
1804,  8  6975,  gives  her  all  earnings  from  any 
aen-ice  rendered  by  -her  for  persons  other  than 
her  husband. — Arnold  v.  Rifner  (Ind.  App-)  4? 
X.  R  618,  IG  Ind.  App.  442. 

[i]  (App.lS&T) 
Where  a  lease  was  made  with  a  married 
man  as  lessor,  in  an  action  thereon  judgment 
cannot  be  rendered  against  the  tenant  in  favor 
of  the  landlord  and  his  wife,  though  she  joined 
in  the  lease,  where  there  is  no  averment  show- 
ing any  interest  of  the  wife  in  the  subject- 
matter  of  the  suit.— Indianapolis  Natural  Gas 
Co.  T.  Spaugh,  46  N.  E.  691,  17  Ind.  App.  683. 

For  Cases  fbom  Otoeb  States, 

See  26  Cent.  Dig.  Hub.  &  W.  U  756,  75T, 

760-764. 
See,  also,  21  Oyc.  pp.  1520-1524. 

S  209.    For  torts. 

Damages  for  expenses  incurred  by  reason  of 
personal  injury  to  wife,  see  Dauaqes,  {  101. 

Damages  to  husband  for  loss  of  services  of  wife, 
see  Dauaqes,  §8  05,  99,  133. 

Pleading,  see  post,  $  229. 
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[a]  (Sh|».184S) 

A  Buit  cannot  be  sostaioed  husband 
and  wife  for  a  libel  on  them  both.  In  the  case 
of  such  libel,  there  should  be  two  actions,  one 
by  the  husband  for  the  injury  to  turn,  and  the 
other  hs  husband  and  wife  for  the  injury  to 
tbe  wife.— Hart  T.  Crow*  7  Blackf.  851. 

p}}    fSap.  U60) 

A  married  woman  baa  no  right  to  sue  for 
personal  injuries  without  joining  her  husband. 
—Long  V.  Morrison,  14  Ind.  695,  77  Am.  Dec. 
72. 

At  common  law  a  husband  can  release  bis 
right  of  action  against  a  physician  for  per- 
sonal injuries  to  the  wife  by  reason  of  mal- 
practice, and  the  wife  cannot  maintain  a  sep- 
■rate  action  for  the  tort— Id. 

An  action  may  be  maintained  by  a  hus- 
band, in  his  right  as  such,  for  damages  sus- 
tained by  him  by  being  deprived  of  the  society 
and  assistance  of  his  wife  by  an  injury  caused 
by  the  defendant,  although  the  injury  caused 
her  death,  if  her  death  was  not  immediate,  so 
tliat  be  was  deprived  of  her  society  and  as- 
sistance even  for  a  brief  period  between  tbe 
injury  and  her  death.— Id. 

A  hnsbaud  has  a  right  of  action  against  a 
physician,  for  malpractice  in  treating  his  wife, 
for  the  km  of  aervice.— Id. 

re]  (S«p.l861) 
The  husband  and  wife  have  a  joint  action 
for  ft  personal  Injury  to  the  wife.— Rogers  v. 
Smith.  17  Ind.  323,  7»  Am.  Dec.  4S3. 

For  a  tort  done  to  a  wife,  the  husband  has 
liis  separate  action  for  loss  of  service  and  ex- 
penses.—Id. 

[d]  (8«p.  1ST3) 

A  wife  cannot  sue  for  fraud  practiced 
on  her  husband  to  induce  him  tu  purchase  land 
deeded  to  her  when  she  has  paid  no  considera- 
tion and  had  no  connection  with  tbe  transac- 
tion, except  as  grantee  in  the  deed.— Smither 
V.  Calvert,  44  Ind.  242. 

[e]  iSvp.  18S1) 

The  loss  by  a  wife  of  her  husband's  society 
and  support  is  not  an  injury  to  the  person  or 
diaracter  of  the  wife,  within  the  meaning  of 
tlie  act  of  March  25,  1879,  providing  that  a 
toarried  woman  may  maintain  an  action  in  her 
own  name  for  injury  to  her  person  or  character. 
— Li^an  V.  Logan,  77  Ind.  558. 

Under  Rev.  St.  1881,  f§  5,  131.  authoriz- 
ing a  woman  to  sue  in  her  own  name  for  injury 
to  faer  person  or  diaracter,  held,  that  she  might 
maintain  no  action  for  slanderous  words  spoken 
before  the  statute  went  into  effect.— Id. 

Under  Practice  Act,  §  19,  providing  that, 
if  Q».  consent  of  any  person  who  should  have 
been  jtrfned  as  plaintiff  cannot  be  obtained,  he 
may  be  made  a  defendant,  a  wife,  whose  hus- 
band refuses  to  jdn  in  the  action,  may  sue  in 
her  own  name  for  an  injury  to  her  person  or 


character,  joining  the  basband  as  a  defendant. 

-Id. 

[f]     (Sap.  1886) 

Presumptively  the  husband  is  entitled  to 
maintain  a  separate  action  to  recover  for  medi- 
cal attendance,  loss  of  service,  and  of  the  so- 
ciety of  his  wife,  and  fn  an  action  by  the  wife 
for  injuries  to  herself  she  is  limited  to  recover 
for  injuries  to  her  person,  including  pain,  an- 
guish of  mind,  and  all  such  other  damages  as 
are  not  presumptively  injuries  to  the  husband. 
-Ohio  &  &L  B.  Ca  T.  Cosby,  7  N.  B.  878,  107 
Ind.  32. 

tu  (A»p.U88> 
A  husband  may  reeoTer  alone  damages  to 
a  storeroom  of  which  he  had  irassesston,  caused 
by  an  explorion,  thou^  the  premises  were  own- 
ed by  him  and  his  wife  as  tenants  by  entiretiea. 
—Sheridan  Gas,  Oil  &  Coal  Co.  v.  Pearson,  49 
N.  E.  357,  19  Ind.  App.  252.  65  Am.  St  Rep. 
402. 

th]  (App.  IMS) 

Where  a  tort  Is  committed  upon  a  married 
woman,  she  cannot  recover  for  expense  incurred 
for  medicines  and  medical  treatment  necesst- 
tated  by  her  injuries. — Efroymson  t.  Smith,  63 
N.  E.  328,  20  Ind.  App.  461. 

P]    (Sap,  1906) 

Where  a  married  woman,  after  being  in- 
jured in  a  street  car  accident  through  defend* 
ant's  negligence,  incurred  expenses  for  medical 
treatment  on  her  own  behalf,  she  was  entitled 
to  recover  therefor  as  a  part  of  her  damages, 
though  her  husband  was  ordinarily  chargeable 
with  the  payment  of  her  medical  bills. — Indian- 
apolis Traction  &  Terminal  Co.  v.  Kidd,  167 
Ind.  402,  79  N.  E.  347,  7  L.  B.  A.  (N.  S.)  14a 

[]]  (App.  1906) 
A  husband  is  legally  bound  to  pay  a  bill 
for  medical  treatment  Incurred  in  the  treatment 
of  bis  wife  unless  she  agree  to  pay  it  herself, 
and  where  a  wife  was  injured  by  the  negligence 
of  another  and  a  physician  was  called  to  treat 
her,  the  husband  had  a  right  to  recover  the  ex- 
pense incurred  in  addition  to  any  damage  that 
might  result  from  the  loss  of  services  of  the 
wife,  and  any  amount  received  In  settlement  of 
the  claim  of  the  wife  and  her  husband  for  that 
purpose  was,  in  tbe  absence  of  a  special  agree- 
ment to  the  contrary,  tbe  property  of  the  hus- 
band.—Indiana  Union  Traction  Co.  t.  McKin- 
ney,  78  N.  E.  203,  39  Ind.  App.  86. 

Ck]     (App.  1908) 

In  an  action  by  a  husband  Cor  loss  of  the 
services  of  his  wife  through  personal  injury,  tbe 
word  "services'*  ordinarily  signifies  wifely  serv- 
ices such  as  are  due  from  her,  and  includes  the 
idea  of  her  society. — Indianapolis  &  M.  Rapid 
Transit  Co.  v.  Beeder,  42  Ind.  App.  620,  85 
N.  E.  1042. 

A  husband  may  sue  for  loss  of  the  services 

and  society  of  his  wife  resulting  from  personal 


This  IMseat  la  ooaplled  om  tbe  Xay-Mnmber  System.  For  explaMatlon,  see  pase  iU. 

6  IffD.Dio.— 43 

Digitized  by  Google 


HUSBAND  AND  WirE,  TL  DIfr-nt«C7«|      |  siq 


inJarieB,  even  thongb  ber  death  CDsnes,  and  Ib 
not  restricted  to  the  remedy  prescribed  by 
Bums*  Ann.  St  1901,  $  285  (Acts  1899,  p.  406, 
c.  177),  giving  a  right  of  action  for  wrongful 
death  to  the  personal  representatives  of  dece- 
dent, the  damages  recovered  to  inure  to  the  bene- 
fit of  the  widow  or  widower.  If  any,  or  next  of 
kin.-Id. 

[1]  (Sup.  1909) 
The  word  "services,"  in  the  rule  allowing 
a  husband  to  sue  for  personal  injuries  negli- 
gently inflicted  on  his  wife,  included  any  pe- 
cuniary injury  suffered  by  the  husband  from  the 
loss  of  the  aid,  society,  and  companionship  of 
the  wife;  and,  wbile  the  damages  from  the 
toss  of  services,  society,  and  companionship  of 
the  wife  are  not  sasceptible  of  direct  proof, 
yet,  when  the  facts  ere  shown,  the  assessment 
of  compensation  must  be  committed  to  the  soaod 
discretion  of  the  jury.— Indianapolis  Tiactiw  ft 
TenniDal  Co.  t.  Menze,  88  N.  E.  929. 

tm]    (Snp.  uon 

A  hnsband  suing  for  pecuniary  compensa- 
tion for  injury  to  tals  wife  may  not  split  up  the 
elements  of  fais  damage  as  to  the  value  of  her  as- 
sistance In  his  business,  her  services  in  the 
household,  her  'sodety,  and  companionabip,  and 
his  testimony  that  her  services,  of  which  he  had 
been  deprived,  were  worth  a  spedfird  sum  per 
week  to  him,  moat  be  deemed  to  cover  his  entire 
loss.  Rehearing,  83  N.  E.  929,  dented.— Indian- 
apolis Traction  &  Terminal  Co.  v.  Menze,  89  N. 
32.  370. 

Where  a  husband  seeks  pecuniary  compen- 
BRtion  for  an  injury  to  his  wife,  his  damages 
must  be  determined  as  far  as  practicable  on  a 
financial  bflsis,  and  no  allowance  can  be  made 
for  the  wife's  suffering.— Id. 

[o]  (Apv.  inO) 
In  an  action  1^  a  Imsband  for  Ion  of  his 
wife's  services,  due  to  an  alleged  negligent  in- 
jury, the  husband  conid  not  recover  for  the 
wife's  lAjrsIcal  or  mental  suffering.— Cincinnati, 
L.  &  A.  St.  R.  Go.  T.  Cook,  90  N.  B.  1062. 

to]     (App.  1910) 

Where  plaintiffs  were  owners  of  certain 
land  as  tenants  by  the  entireties,  an  action  for 
injuries  to  the  land  originally  brought  by  the 
husband  alone'was  sufficient  to  invoke  the  ju- 
risdiction of  the  court  over  the  subject-matter. 
—Niagara  Oil  Co.  v.  Jackson,  91  N.  B.  826. 

Fob  Cabes  tbou  Otheb  States, 

See  26  Cent.  Dig.  Hub.  &  W.  S§  760-772. 
See,,  also,  21  Cyc.  pp.  1525-1530,  28  Cyc. 
p.  45 ;  note,  48  Aul  Dec.  619. 

S  SIO.         In  respect  of  wife's  sepavate 

property. 

Against  husband,  see  ante,  |  205. 

Pleading,  see  post,  {  229. 

Repeal  of  statutory  provisions,  see  ante,  f  20i. 

[a]  A  married  woman  may  sue  alone  in  ac- 
tions concerning  her  separate  property.— (Sup. 


1856)  Hollingsworth  v.  State  ex  rel.  Harvey,  8 
Ind.  257 ;  <1862)  Adams  t.  Sater,  19  lad.  418; 
(1863)  Gee  t.  Lewi^  20  Ind.  149. 

[b]  By  the  statute  of  1^2,  a  wife  is  not  re- 
quired to  sue  by  guardian  or  next  friend,  ex- 
cept she  be  under  the  age  of  21  yean,  in  sn  ae* 
tlon  concerning  her  separate  property. — (Sop. 

1857)  Wilkins  t.  MUler,  9  Ind.  100,  affirmed 
Orme  t.  Boyd  (1858)  10  Ind.  388. 

[c]  The  wife  can  join  her  husband  as  plaintiff 
in  an  action  concerning  her  separate  propeity, 
though  she  may  bring  such  action  alwe.— (Sop. 
1861)  Uartindale  t.  Tibbetts,  16  Ind.  20(»: 
(1884)  Roller  t.  Blair,  96  Ind.  203. 

[d]  (Sup.  1861) 

In  an  action  of  waste,  for  injuries  to  the 
estate  of  a  married  woman,  her  husband  mnst 
be  joined  as  a  plaintiff. — Bellows  v.  McGinnis, 
17  lud.  64. 

[•I     <8op.  1S7E) 

A.,  being  the  owner  ai  certain  land  on 
which  there  was  a  mortgage,  executed  a  war- 
ranty deed  of  ccmveyance  thereof  to  B.  Aft«r- 
wurds  the  mortgage  was  foreclosed,  and,  qpoa 
the  sale  under  the  decree,  the  land  was  bid 
off  by  the  county  commissionera  for  the  amonnt 
of  the  judgment ;  the  land  being  worth  a  maeb 
larger  sum.  It  being  claimed  by  A.  and  denied 
by  B.  that  said  deed  of  A.  to  B.  was  inteaded 
as  a  mortgage,  or  a  deed  of  trust,  it  was  agreed 
by  and  between  A.,  B.,  and  the  county  com- 
missioners, at  a  regular  meeting  of  the  board 
cf  commissioners,  after  the  expiration  of  tbe 
year  for  tbe  redemption  of  the  land  tnm  tiie 
sheriff's  sale,  the  agreement  being  entered  of 
record,  that  said  county  commlsBionerB  would 
pay  to  either  A.  or  B.,  wblcheTer  dionld  ea- 
tabliah  title  to  said  land  by  an  action  In  a 
court  of  law  or  equity,  a  certain  sum,  dednet- 
Ing  therefrom  the  amount  of  the  bid  of  tbe 
missionets  at  said  sale  under  the  decree  of  fore- 
dosure,  that  A.  and  B.  should  make  deeds  of 
conveyance  of  said  land  to  the  county,  and  that 
A.  (who  was  ft  married  wonum)  and  her  hat- 
band should  deliver  possesslott  to  said  com- 
missioners, and  thereupon  said  deeds  were  ex- 
ecuted, and  possesion  was  given  to  tbe  com- 
missioners, who  received  the  sheriff's  deed  for 
the  land.  Afterwards  an  action  for  possesidon 
was  brought  by  B.  against  A.  and  her  hariMO^ 
which  resulted  in  a  judgmoit  of  the  drcnit 
court  in  favor  of  the  defendants,  who  notified 
said  commisdoners  of  said  result^  and  that  A. 
was  the  proper  persm  to  whmn  to  pay  nid 
balance.  Suit  A.  and  her  husband  against 
said  commissioners  to  recover  said  balintt. 
Beld,  that  said  action  against  the  oommisrion* 
ers  was  properly  brought  in  tbe  name  of  die 
husband  and  wife.— Board  of  (Tom'rs  of  Houy 
County  V.  Slatter,  62  Ind.  171. 

in    (Sop.  1881) 

A  married  woman  can  maintain  an  action 
of  partition  to  obtain  her  share  in  land  wludi 
descended  to  ber  from  her  former  basband.- 
Cniristy  V.  Smith,  80  Ind.  573. 
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M    (Sap.  1884) 

A  suit  by  a.  married  woman  for  deceit  in 
procQring  a  traniifer  of  her  separate  property 
is  an  action  concerning  her  separate  property, 
which,  onder  B«T.  St  1861,  t  254.  she  may 
miintalii  alone^-^iiUs  t.  Winter.  94  Ind. 

Pi]  (S>».U84) 

Where  a  dHnplaint  by  a  husbaDd  and  wife 
aTeiB  that  the  property  described  therein  be- 
longed to  the  wife  and  was  obtained  from  her 
bj  fraad,  she  has  a  cause  <tf  action,  as  the  person 
who  Bostaios  an  Injury  fnMU  the  fraud  of  aii- 
other  is  the  person  entitled  to  sue. — Roller  t. 
Blair,  M  Ind.  208. 

[I]  (8BP.18S4) 

Husband  and  wife  may  Join  in  a  suit  to 
quiet  title  of  the  wife's  land ;  and  it  is  imma- 
terial that  the  Judgment  is  rendered  in  their  fa- 
vor generally,  instead  of  in  favor  of  the  wife 
alone.— Indiana,  B.  &  W.  B.  Co.  t.  Britting- 
ham.  08  Ind.  2M. 

U]  (tap.  USE) 
The  party  who  owns  tht  property  injured 
by  the  negligence  of  another  is  the  one  who 
slioDld  bring  the  action  for  redress,  even  though 
such  party  he  a  married  woman,  whose  husband 
manages  the  property.— liceds  t.  City  of  Rich- 
mond, 102  Ind.  372.  1  N.  a  711. 

[k]    (Sap.  188S) 

In  an  action  for  trespass  on  the  land  of  a 
wife,  the  husband  may  be  joined  as  plaintiff, 
though  under  Rev.  St.  1881,  §  254,  he  is  not 
a  necessary  party.— Atlcinson  t.  Mott.  102  Ind. 
431,  as  N.  B.  217. 

D]  (8VP.1S88) 
Under  Rev.  St.  1881.  i  5130,  entitling  a 
married  woman  to  the  earnings  of  her  separate 
bndness,  she  may  buy  a  note  with  such  earnings, 
and  her  husband's  indorsements  will  pass  the 
title  of  the  note  to  her,  so  as  to  enable  her 
to  sue  the  m^er.— Wilson  T.  Wilson,  113  Ind. 
415,  15  N.  E.  613. 

[ml    (Sap.  im) 

Where  lands  are  seized  by  a  railroad,  and 
the  owner,  a  married  woman,  acquiesces  there- 
in for  a  long  time,  public  rights  are  so  involved 
that  the  disability  of  coverture  cannot  avail  aa 
a  defense  against  such  acquiescence. — Indiana  B. 
ft  W.  XL  Co.  T.  Allen.  16  N.  B.  446,  118  Ind. 
581. 

[n]    (Sap.  1893) 
A  suit  to  recorer  the  separate  lands  of  a 
married  woman  Is  maintainable  by  her  alone  In 
her  own  name.— Ifyeis  t.  Jackson,  135  Ind.  130, 
31 N.  E.  810. 

to]   (Sap.  ISM) 

Under  Rev.  St.  1804,  fi  6074  (Rev.  St.  18S1, 
I  5129),  in  partition  of  land  between  married 
women  tbdr  husbands  are  proper  parties. — 
Bower  t.  Bowen,  189  Ind.  81.  88  N.  E.  826. 

[P]    (App.  1898) 

A  hnsband  may  join  with  his  wife  In  an 
action  concerning  her  separate  property,  as 
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at  common  law,  notwithstanding  she  may  sue 
alone  in  such  cases,  under  Homer's  Rev.  St 
1897,  i  254  (Burns'  Rev.  St  1894,  S  255).— City 
of  New  Albany  t.  Ltoei,  61  N.  XL  846^  21  Ind. 
App.  380. 

KJ    (App.  1M6) 

Under  Bums'  Ann.  St,  1901,  |  255,  pro- 
Tiding  that  a  married  wraoan  mas  alone 
when  the  action  eoncenu  her  separate  proper- 
ty, a  married  woman  owning  real  estate  on 
which  her  hnsband  operate*  a  stone  quarry,  he 
being  the  sole  owner  of  the  quarrying  business, 
may  join  with  him  In  a  snlt  to  restrain  the 
flooding  of  the  quarry  by  the  damming  up  of 
water  by  defendant— American  Plate  Glass  Co. 
V.  Nicoson,  73  X.  B.  625,  34  Ind.  App.  643. 

Fob  Casks  fbou  Otheb  States, 

See  26  Cent.  Dio.  Hus.  &  W.  SS  744.  751, 

766,  774-782. 
See,  also,  21  Cyc.  pp.  1531-1539. 

i  211.  Btshta  of  aotloa  ac^^st  hnsband 
or  wife  or  both. 

Enforcing  specific  performance  against  husband 
or  wife  of  party  to  contract,  see  Specific 
Pebfobuance,  g  21. 

Becovery  of  property  by  purchaser  at  foreclo- 
sure sale,  see  Mobtoaqes,  |  544. 

Fob  Cases  fbou  Otiieb  States. 

See  26  Cent.  Dig.  Hus.  &  W.  S§  784-7M. 
See,  also,  21  Cyc.  pp.  1540-1546. 

9  212.    In  seneval. 

[a]  (Sap.  1822) 

No  action  will  He  against  a  husband  and 
wife  for  the  acts  of  the  hnsband. — Shannon  t. 
Spencer,  1  Blackf.  526. 

[b]  (Sap.  ma) 

A  feme  sole,  while  in  the  occupation  of 
plaintifo*  premises,  married,  and  continued  to 
so  occupy  with  her  husband.  Jfeld,  that  an 
action  to  recover  for  use  and  occnpaHon  for  the 
time  that  both  occupied  should  be  against  the 
husband  alone.- Tobin  v.  Onnery,  13  Ind.  ^ 

[c]  (Sap.  1901) 

The  wife  of  the  vendee  is  not  a  necessary 
party  to  a  suit  by  the  vendor  of  real  estate  to 
enforce  his  lien  for  unpaid  purchase  money. — 
Sarrer  y.  Claricson.  69  N.  EX  983, 166  Ind.  816. 

[d]  (Sup.  1903) 

The  wife  of  the  vendee  under  an  execu- 
tory contract  for  the  conveyance  of  land  on  his 
paying  the  price  is  not  a  necessary  party  to  a 
suit  by  the  vendor  to  foreclose  the  vendee's 
equity  in  the  land.— Schaefer  t.  Purviance.  G6 
N.  B.  154,  160  Ind.  63. 

Foe  Cases  fboh  Otheb  SrxTESi 

See  26  Ont.  Dig.  Hub.  &  W.  H  784-786. 
See,  also.  21  Cyc.  pp.  1540. 1645,  1546. 

S213.  Oneomtraeta. 

[a]  An  action  on  an  antenuptial  contract  of 
the  wife  should  he  brongbt  against  the  husband 
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find  wife.— (!^up.  1ST4)  Shture  T.  Taylor,  46  Ind. 
345;  (1883)  Crawford  t.  Thompson,  91  Ind. 
•2m,  4U  Am.  Hep.  S88.^ 

[b]  (Sap.  18TO 

When  a  married  woman  receives  money  on 
a  parol  contract  for  the  sale  of  ber  lands,  bat 
fails  to  convey,  a  personal  action  canaot  be 
maintained  against  her  to  recover  the  money  ho 
paid.— Sanford  t.  Wood,  49  lod.  165. 

[c]  <Snp.  1SS2) 

Id  a  suit  to  foreclose  a  mortgage  upon  land 
bought  by  a  married  woman  since  the  execution 
of  the  mortgage,  her  husband  is  properly  made 
a  party  to  the  action,  and  an  averment  that  he 
knew  of  the  mortgage  is  unnecessary. — Andrews 
V.  ijwantOD,  81  Ind.  474 

[d]  (Sup.  iaS4) 

Where  a  wife,  holding  lands  with  her  hus- 
band by  entireties,  Is  not  made  a  party  to  an 
original  foreclosure  suit,  it  is  proper  to  make 
the  husband  a  party  to  a  second  suit  brought 
to  reach  the  wife's  interest.— Curtis  t.  tiooding, 
09  Ind.  45. 

[e]  (Snp.  13S9) 

In  an  action  against  a  husband  and  wife 
upon  their  joint  note  and  mortgage,  a  com- 
plaint which  alleges  that  the  consideration  for 
the  note  wafi  money  borrowed  by  the  defend- 
ants, that  they  executed  the  mortgage  to  secure 
the  note,  and  that  they  owned  the  mortgaged 
land  as  tenants  by  the  entirety,  states  a  good 
cause  of  action  against  the  wife. — Jenne  v. 
Burt,  121  Ind.  275,  22  N.  E.  25(1. 

For  Cases  fbom  Otueb  States, 

See  2«  Cent.  Via.  Hus.  &  \V.  §8  787-700. 
See,  also,  21  Cyc.  pp.  1541-1543. 

§  214.  —  For  tertk 

[a]   (Sup.  1885) 

A  married  woman  la  liable  la  damages 
for  injuries  caused  to  others  by  the  misman- 
agement of  her  separate  estate,  and  her  hus- 
band need  not  be  joined. — Mayhew  v.  Burns, 
103  Ind.  328,  2  N.  E.  793. 

Fob  Cases  fbou  Other  States, 

See  2G  Cent.  Dig.  Hus.  &  W.  H  791-7D4. 
See,  also,  21  Cyc.  pp.  1544, 1545. 

i  215.  —  To   oliarce  wlfe*a  aaparate 

property. 

[a]  (App.  18W) 
Under  Horner's  Rev.  St.  1897,  H  5120, 
5122,  providing  that  the  husband  shall  not  be 
liable  for  the  contracts  of  the  wife,  nor  for  any 
debts  contracted  by  her  in  carrying  on  her  sep- 
arate business,  nor  for  improvements  or  re- 
pairs made  by  her  order  on  her  separate  realty, 
a  complaint  against  a  wife  and  her  husband, 
who  was  her  agent,  for  failing  to  make  certain 
improvements  on  demised  realty  as  be  agreed 
for  her,  is  bad  as  to  bim. — Richardson  t.  League, 
52  N.  E.  6ia  21  Ind.  App.  429. 


Fob  Cabbb  fbou  Otrbb  States, 

See  26  Geht.  Dig.  Hub.  &  W.  f  781. 

8  217.  DefenscB  by  kuabuid  ov  wii*. 

[a]  (Sap.  1S57) 
A  promissory  note  given  to  a  feme  covert 
for  moneys  belonging  to  her  bdCore  her  m■^ 
riage,  and  remaining  her  separate  property  aft- 
erwards, cannot  be  pleaded  ai  a  aet-off  in  a 
suit  against  her  husband.— UcCarty  T.  Hewhin- 
oey,  8  Ind.  513. 

Fob  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  Hub.  &  W.  H  798,  70a 
See,  alao,  21  Cyc.  pp.  1547,  154& 

i  220.  Time  to  sve  anil  UmltrnttOBS. 

Accrual  of  right  of  action  by  wife  for  mainte- 
nance, see  Liuitation  of  Acnoaa,  (  50. 

For  Cases  fboh  Otheb  States, 

&eK  26  Cekt.  Diq.  Ilus.  &  W.  I  SQL 
See,  also.  21  Cyc  pp.  1548,  1549. 

8  221.  ParUea. 

In  action  to  enforce  assessment  for  public  im- 
provements, see  Municipal  CoRPORATio.ts, 
8  505. 

In  action  to  foreclose  mechanic's  lien,  see  Me- 
chanics' Liens,  J  263. 

In  foreclosure  suits,  see  Mortqaoes,  8  434. 

Joining  husband  in  proceeding  to  condemn  wife's 
land,  see  Eminent  Dduain,  $  177. 

Striking  out  parties,  see  Parties,  |  65. 

Will  contest,  see  Wills,  |  266. 

[a]  (Sop.  187») 

In  an  action  by  a  married  woman,  broo^t 
by  ber  in  the  name  of  herself  and  hnsband,  bat 
demanding  damages  solely  in  her  own  right 
against  a  physician  for  malpractice,  she  .alleged 
as  a  reason  wby  her  hnsband  did  not  join  her 
in  the  action  that  he  had  abandoned  and  left 
the  state.  Bcid,  that  a  demurrer  for  defect  of 
parties  plaintiff  should  be  sustained,  but  that 
such  defect  is  not  presented  by  a  demurrer  for 
insufficiency.— Barnett  t.  Leonard,  66  Ind.  421 

[b]  (Sup.  18S5) 

In  a  suit  by  husband  and  wife  for  trespass 
on  land  alleged  to  have  been  in  the  possession 
of  the  wife,  a  recovery  cannot  be  defeated  by 
proof  that  the  land  and  the  crops  injured  vere 
the  joint  property  of  the  husband  and  wife;  no 
objection  for  defect  of  parties  faaving  been  tak- 
en by  demurrer  or  answer.— Atkiiiacai  v.  Uotti 
102  Ind.  431,  26  M.  E.  217. 

[c]  (Sup.  1886) 

Id  an  action  by  a  husband  and  wife  to  re- 
cover for  personal  injuries  tu  the  wife,  the  hus- 
band is  not  a  necessary  party,  but  it  is  not  im- 
proper to  join  him  as  plaintiff. — Ohio  &  M.  B> 
Co.  V.  Coaby,  7  N.  B.  373,  107  Ind.  32. 

Under  Rev.  St.  1881,  |  5132,  authorixing 
the  maintenance  of  an  action  by  a  married  wo- 
man in  her  own  name  for  personal  injuries,  the 
fact  that  the  husband  is  joined  as  a  party 
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pimintiff  in  the  complaint  wtthont  a  cause  of 
action  being  stated  in  bis  favor  does  not  lender 
the  complaint  demarralile.— Id.  . 

[d]  (S«*.  1890) 

Where  the  husband  and  wife  join  Id  action 
for  personal  injuries  sustained  by  the  wife,  the 
huiband  may  be  dismissed  out  of  the  case,  and 
the  suit  proceed  in  tlie  name  of  the  wife. — City 
of  Portland  t.  Taylor,  125  Ind.  622,  25  N.  E. 
439. 

[e]  (Sup.  1891) 

In  an  action  bjr  a  married  woman,  relating 
entirely  to  her  separate  property,  where  the 
caption  of  her  complaint  contains  the  name  of 
her  biisband,  but  there  is  no  further  mention  of 
him,  and  no  attempt  is  made  to  state  a  Joint 
cause  of  action,  such  name  ia  surplusage,  and 
the  complaint  is  not  demurrable. — Misslssinewa 
Min.  Co.  T.  Patton,  129  Ind.  472,  2«  N.  B. 
1113, 28  Am.  St  Rep.  203. 

iq  <Ap».i8n} 
In  a  rait  by  a  married  woman  on  a  note 
parable  to  her  husband,  which  had  been  as< 
sipied  to  her,  where  the  defendant  has  pleaded 
as  set-off  a  Judgment  recovered  against  the  bas- 
band  before  the  note  was  assigned,  it  is  not  er- 
ror to  admit  the  husband  as  a  party  plaintiff 
to  enable  him  to  plead  that,  at  the  time  the  note 
was  aBsigned,  it  was  within  his  statutory  ex- 
emption as  a  head  of  a  family,  since,  though  be 
lud  parted  with  the  note  by  the  assignment,  he 
had  a  substantial  interest  with  his  wife  lu  hav- 
ing it  protected  by  the  exemption.— Pickrell  v. 
Jerauld,  1  Ind.  App.  10.  27  N.  E.  483,  50  Am. 
Sl  102. 

[g]  (Sup.  1892) 
Where  land  has  been  conveyed  by  a  mort- 
gagor, the  wife  of  the  grantee  of  the  land  is  a 
proper  party  defendant  In  an  action  to  fore- 
close.-IIollaDd  v.  Holland,  30  N.  E.  1075.  131 
Ind.  IDS. 

Fob  Cases  FBau  OtBeb  States, 

See  20  Cent.  Dio.  Hub.  &  W.  §S  707,  802- 

806;  35  Cent.  Dig.  Mtg.  i  1281. 
See,  also,  21  Cyc.  pp.  1550-1 .~>53. 

1222.  Jolmder  me  iBterventloa  In  ao- 
tlons  by  otlien. 

t«]  (Sap.  1884) 
Where  land  is  held  by  a  husband  and  wife 
as  tenants  by  the  entireties  and  the  wife  is  not 
made  a  party  to  an  original  ^ult  to  foreclose 
a  mortgage  thereon,  it  is  proper,  if  not  abso- 
lutely necessary,  that  the  husband  should  be 
made  a  party  to  a  second  suit  brought  to  reach 
the  wife's  interest.— Curtis  t.  Oooding,  90  Ind. 
4& 

Fob  Cases  fboh  Other  States, 

See  20  Cent.  Dig.  Hub.  &  W.  §  807. 
S^e,  also,  21  Cyc  p.  1552. 


S224.  Pvoecss. 

[a]  (Sap.  1843) 

In  a  suit  against  hnsband  and  wife,  the 
process  need  only  t>e  served  on  the  husband; 
and,  such  service  being  made,  the  subsequent 
proceedings  should  be  against  both  the  defend- 
ants.—King  v.  McCampbell,  6  Blackf.  435. 

For  Cases  fbou  Otueb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  g§  808-812. 
See,  also,  21  Cyc.  pp.  1554,  1555. 

§  225.  AppearuMM  and  vepvesentatioB  of 
wife  hj  attorur. 

[al    (Sap.  1864) 
Where  married  women  are  made  defend- 
ants in  chancery,  their  husbands  may  enter  ap- 
pearances for  them  by  attorney. — Etaglish  v. 
Koche,  6  Ind.  62. 

[b]  (9«p.  1881) 

In  an  action  against  a  married  woman,  she 
may  voluntarily  appear  and  defend.— Shotta  v. 
Boyd,  77  Ind.  223. 

Fob  Cases  fboh  Othbb  States, 

See  2a  Cent.  Dig.  Hus.  &  W.  H  813-S15. 
See,  also,  21  Cyc.  p.  1565. 

1228.  Pleadinc. 

Anticipating  defenses,  see  Puiadino,  {  67. 

Defects  or  omissions  cured  by  subsequent  plead- 
ings, see  Pleading,  }  403. 

Hearing  and  determination  on  demurrer,  see 
Pleading,  |  218. 

In  action  for  possession  <A  land,  see  Bject- 
mbnt,  S  79. 

In  action  to  foreclose  mechanic's  Uen,  see  Me- 
chanics* Liens,  SS  271,  272. 

Pleading  partial  defense,  see  Pleading,  §  80. 

Pleading  right  of  plaintiff  in  general,  see  Plead- 
ing, I  50. 

Right  of  husband  to  plead  payment  in  suit  to 
enforce  mechanic's  Hen  on  wife's  land,  see 
Mechanics'  Liens,  §  272. 

Scope  of  inquiry  and  matters  considered  on  de- 
murrer, see  Pleading,  g  216. 

Time  for  amendmeut.  see  Pleading,  §  245. 

Variance  between  pleading  and  instrument  an- 
nexed, filed,  or  referred  to,  see  Pleading,  { 
312. 

Fob  Cases  fboh  Otheb  States, 

Sf:e  20  Cent.  Dig.  Hus.  &  W.  8S  816-8J3. 
See.  also,  21  C^c.  pp.  1.j5G-1566. 

S  229.    In  general. 

Pleading  special  damages  from  injury  to  wife, 
see  Damages,  §§  144,  157. 

[a]     (Snp.  1818) 

Where,  in  slander  against  a  husband  and 
wife  for  slanderous  words  charged  to  have  been 
spoken  by  the  wife  against  the  plaintiff,  the 
husband  alone  filed  a  plea  and  issue  was  joined 
thereon,  the  Issue  and  trial  thereon  were  void, 
as  a  husband  and  wife  cannot  separate  in 
pleading.- Templeton  v.  Clary,  1  Blachf.  486. 
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§  229 

[b]    (Sap.  Ig22) 

A  cause  of  action  against  the  husband  can- 
not be  joined  witb  one  against  a  husband  and 
wife.— Sbanuoa  t.  Spencer,  1  Blackt  026. 

Cc]    (S«».  U34} 

In  an  action  of  slander  against  husband 
and  wife,  the  declaration  must  not  conclude  to 
the  damage  of  the  wife  only,  but  to  the  damage 
of  husband  and  wife.— Tfan^morton  t.  Davis, 
3  BUckf.  383. 

Id]  (8iip.u») 

In  assumpsit  against  a  hnsband  and  his 
wife  for  a  debt  due  from  the  wife  dum  sola,  it 
is  no  objection  to  the  declaration  that  the 
Christian  name  only  of  the  wife  was  stated.— 
Cox  T.  Bunnion,  6  Blackf.  176. 

M  (S«p.l8U) 

Where  husband  and  wife  are  made  defend- 
ants in  a  suit  to  foreclose  a  mortgage,  the  wife 
should  join  in  her  husband's  answer  to  the  bill. 

-Cornier  V.  Hendricks,  8  Blacltf.  189. 

Though  it  is  the  regular  practice  for  the 
wife  to  join  in  the  answer  of  her  hasband  to 
a  bill  to  foreclose  a  mortgage,  yet  her  admis- 
sions in  the  answers  are  not  evidence  against 
her,  and  the  allegations  of  the  bill  should  be 
proved  to  authorize  a  decree  against  her.— Id. 

[f]  (Sap.  1816) 

If  husband  and  wife  sue  for  a  battery  or 
slander  of  the  wife,  or  in  trover  for  a  conver- 
sion of  the  wife's  goods  before  marriage,  the 
declaration  must  conclude  to  the  damage  of 
both  plaintiffs.— Collis  v.  Bowen,  8  Blackf.  2U2. 

[ft]    (Sup.  1S56) 

Under  the  statute  it  Is  no  objection  to  a 
complaint  by  husband  and  wife  that  it  does 
not  show  in  what  respect  the  wife  is  the  meri- 
tocious  cause  of  action,  though  it  would  per- 
haps be  a  good  objection  at  common  law. — 
Langdon  T.  Bullock,  8  Ind,  341. 

[g]  (Sop.  1866) 

PlaintiECs,  who  were  husband  and  wife, 
charged  in  their  complaint  that  certain  other 
persons  named  and  who  were  alleged  to  be  the 
brothers  and  sisters  of  the  defendant  made  an 
agreement  with  the  defendant  that  he  should 
support,  maintain,  and  provide  for  tbeir  moth- 
er during  her  natural  life,  and  that  on  the  mak- 
ing of  the  agreement  certain  land  was  conveyed 
to  the  defendant,  but  that  In  the  meantime  the 
defendant  should  have  possession  and  control 
of  the  same  and  that  he  entered  into  possession 
thereof,  bat  bad  failed  to  support  and  main- 
tain his  mother  and  that  the  plaintiffs  had  been 
compelled  to  provide  for  her  at  great  cost, 
wherefore  they  demanded  damages.  Held  that, 
the  feme  plaintiff  not  having  been  a  party  to 
the  contract  for  the  breach  of  which  she  claimed 
damages,  a  demurrer  to  the  complaint  was 
properly  sustained.- Doran  t.  Shaw,  26  Ind. 
284. 


ISg]    (Sup.  1868) 

Where,  during  the  building  of  a  house  for 
a  feme  sole,  she  married,  and  the  work  was 
afterwards  completed,  the  complaint,  in  an  ac- 
tion to  enforce  the  lien  of  the  mechanic,  need 
not  all^e  that  the  real  estate  was  tiie  separate 
property  of  the  wife.— Caldwell  v.  Asbory.  29 
Ind.  451. 

[h]    (Sop.  U68) 

If  a  complaint  l>y  a  married  woman  for  the 
unlawful  conversion  of  her  personal  property 
alleges  that  it  is  her  separate  property*  it  need 
not  show  from  what  source  it  was  derived.— 
Scbarman  T.  Bfarley,  29  Ind.  458. 

[hb]    (Sap.  1868) 

Suit  upon  a  note  payable  in  bank  and  a 
mortgage  to  secure  the  same,  executed  by  hus- 
band and  wife,  and  assigned  to  the  plaintiff. 
Answer  by  the  wife  showing  that  the  note  and 
mortgage  were  given  for  the  debt  of  the  hus- 
band, and  that  the  land  mortgaged  was  the  sep- 
arate property  of  the  wife,  and  averring  "that 
she  was  induced  by  the  persuasions  of  said 
payee  and  the  coercion  of  her  said  husband  to 
execute  said  note  and  mortgage."  Heidj  that 
the  answer  was  bad  on  demnrrec^Bidiartom 
V.  HitUe,  31  Ind.  119. 

[1]  (Sap.lSTO) 

In  an  action  to  recover  for  goods  alleged 
to  have  been  sold  and  delivered  to  the  defend- 
ant, he  may  show  under  an  answer  of  general 
denial  that  they  were  sold  and  delivered  to  bis 
wife  under  such  circumstances  as  not  to  luod 
him.— Day  r.  Wamaiey,  33  Ind.  145. 

[iij    (Snp.  1S71> 

A  complaint  to  enforce  a  lieu  alleged  tlitt 
defendants,  husband  and  wife,  were  indebted 
for  wortE  and  labor,  as  shown  by  bill  of  partic- 
ulars, in  erecting  a  house  on  real  estate  belong- 
ing to  the  wife;  but  the  complaint  did  not 
set  out  the  particulars  of  the  contract  Btii 
insnfficient,  as  failing  to  show  all  tbe  Usa 
necessary  to  establish  the  liability  of  the  wife. 
—Black  T.  Rogers,  36  Ind.  42a 

Hi  (Sap.  1ST2) 
In  an  action  by  a  husband  and  wife  for 
damages  for  failure  of  defendant  to  convey  a 
bouse  and  lot  to  tbe  wife  witiiin  the  time  Ihn- 
ited  by  a  written  contract,  the  Mmplaint  alleg- 
ed that  payment  had  been  made  by  the  wif^ 
that  tlie  property  had  been  sold  on  Jadgmmt 
and  execution  against  tbe  defen^t,  and  that 
plaintifb  had  been  evicted  by  the  purdiaser. 
The  second  paragraph  was  a  count  for  moser 
had  and  received,  nie  defendant  answered  bj* 
general  denial,  and  also  that  by  agreoneat  be- 
tween the  parties,  made  after  the  execation  of 
the  contract  upon  which  the  snit  was  based, 
the  land  was  to  be  purchased  by  a  friend  of 
the  plaintifEs  under  the  judgment  and  execu- 
tion, and  the  pnrcbase  money  paid  therefor  to 
be  'repaid  the  purchaser  by  tiie  wife,  and  ored- 
ited  by  the  defendant  on  a  note  held  agiinst 
the  husband;  that  the  land  was  so  purchased: 
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that  the  purchaser  had  alwayi  beea  ready  to 
conrey  the  land  to  the  wife;  but  that  plain- 
tiffs had  refused  to  repay  him,  and  had  vol- 
untarily delivered  possession  to  him.  Defend- 
ant's deed  was  tendered  with  the  answer.  To 
this  answer  plaintiffs  filed  a  reply,  allegii^  cov- 
erture when  the  contract  was  made.  Held, 
that  this  reply  was  sood.— De  Armond  t.  OlasB- 
cock,  40  Ind.  418. 

DJ]    (Sup.  187S) 

A  complaint  against  husband  and  wife  on 
a  note,  alleging  that  It  was  executed  by  both 
for  property  sold  to  the  wife,  and  praying 
judgment  only  against  the  separate  property  of 
the  wife,  presents  no  cause  of  action  against 
the  hniband^HodsoD  t.  Davis,  43  .  Ind.  258. 

[k]   (Sap.  1374) 

In  an  action  to  foreclose  a  mortgage  ex- 
ecsted  by  a  married  woman  and  her  husband 
upon  her  separate  real  estate  to  secure  the  pay- 
ment of  certain  notes  made  by  her  alone,  an 
answer^  by  either  the  wife  or  the  husband,  that 
the  notes  were  given  for  personal  property 
hovtgbt  by  the  husband;  that  they  were  execut- 
ed by  the  wife  alone,  who  received  no  part  of 
the  property ;  that  such  proper^  was  not  pur- 
diased  for  the  betterment  oF  her  estate;  and 
that  the  mortgaged  proper^  was  her  separate 
esta^— was  good.— Brick  T.  Scott,  47  Ind.  209. 

[kk]   (Sttp.  UTC) 

To  a  suit  commenced  in  this  state  by  a 
feme  sole  for  money  alleged  to  have  been  re- 
ceived for  her,  an  answer  alleging  that  since 
the  commencement  of  the  suit  the  plaintiff  has 
removed  to  Illinois,  and  has  married,  and  re- 
sides there  with  her  husband,  bat  not  stating 
that  the  marriage  took  place  in  Illinois,  is  bad. 
—Putnam  v.  Tennyson,  50  Ind.  456. 

P]  <Sap.  187&) 
In  an  action  to  charge  the  separate  real  es- 
tate of  a  married  woman  for  materials  fur- 
nished and  work  done  in  the  erection  of  a 
dwelling  house  thereon,  the  complaiut  alleged 
that  the  wife  had  constituted  her  husband  her 
agent  to  purchase  materials  and  employ  work- 
men to  build  the  house;  that  the  contract  was 
made  with  the  plaintiff  by  the  husband  as  such 
agent;  and  that,  when  the  plaintiff  furnished 
the  materials  and  performed  the  work,  he  did 
not  know  that  the  real  estate  was  the  prop- 
erty of  the  wife,  and  that  the  husband  wan 
acting  as  her  agent,  but  he  furnished  the  ma- 
terials and  did  the  work  at  the  request  of  the 
hnsband,  and  charged  the  same  to  him,  and 
afterwards  learned  that  she  was  the  owner, 
and  that  he  was  acting  as  her  agent.  Held, 
that  the  complaint  did  not  show  that  the  wife, 
either  in  person  or  by  agent,  so  contracted 
with  reference  to  her  separate  estate  as  to 
make  the  same  liable  for  the  alleged  Indebted- 
ness.—Crlckmore  T.  Brecfcenridge,  51  Ind.  294. 

[n]    (Bap.  UT6) 

la  an  action  against  a  married  woman  on 

her  contract,  an  averment  that  she  has  sepa- 


rate property  is  insufficient;  as  the  complaint 
must  specifically  describe  such  property. — 
Thomas  t.  Passage,  54  Ind.  ip6. 

[m3  (S«p.lS76) 

In  an  action  against  a  married-  woman 
and  another  to  recover  the  purchase  price  of 
land  sold  to  her  co-defendant,  and  at  bis  re- 
quest conveyed  to  her,  an  averment  in  the  com- 
plaint that  such  conveyance  "was  made  to  said 
defendant,"  naming  her,  "wife  of*  the  grantee, 
does  not  show  her  coverture  at  the  time  of  the 
sale.— Iion^  v.  Dixon,  66  Ind.  3o2. 

[mm]    (Sup.  1880) 

In  a  suit  on  a  note  against  a  husband  and 
his  wife  and  anotber,  the  fact  of  suretyship 
of  any  of  the  makers  did  not  appear  upon  the 
face  of  the  note;  nor  was  it  established  in  a 
cross  action  between  the  defendants.  Judg- 
ment was  rendered  on  the  note  and  paid  by 
the  other  defendant,  who,  alleging  that  he  was 
a  surety  for  his  co-defendants,  sued  the  wife 
to  recover  the  sum  so  paid;  the  husband  hav- 
ing died  insolvent.  Held,  that  the  plea  of  cov- 
erture was  a  good  defense.- Daudlstd  Ben- 
nigho^  71  Ind.  389. 

[□]  (Sap.  1882) 
In  an  action  against  a  husband  and  wife 
to  foreclose  a  mortgage,  the  wife  alleged,  in  a 
separate  answer,  that  the  mortgage  was  given 
to  secure  the  debt  of  her  .husband,  and.  that 
the  land  covered  thereby  was  her  separatp 
property,  acquired  by  The  mortgage, 

which  was  made  part  of  t^e  complaint,  was 
signed  by  them,  and  recited  that  it  was  made 
by  "J.  M.  and  E.  M.,  his  wife."  Held,  that 
the  complaint  and  answer,  together,  sufficient- 
ly show  the  relation  of  the  defendants  at  the 
time  of  the  execution  of  the  mortgage.— Mc- 
Carty  v.  Tarr,  83  Ind.  444. 

[nn]    (Sop.  1884) 

Where  the  husband  joins  with  the  wife 
in  a  suit  concerning  her  separate  property,  no 
averment  of  his  interest  other  than  the  marital 
relations  is  necessary  in  the  complaint. — ^Boi- 
ler V.  Blair,  90  Ind.  203. 

In  a  snft  by  a  husband  and  wife  for  fraud 
upon  the  wife  affecting  her  separate  property, 
it  is  not  necessary  to  aver  that  the  husband 

was  deceived.— Id. 

[o]     (Sap.  1885) 

In  a  suit  on  a  promissory  note,  where 
one  of  the  defendants  in  a  separate  answer 
sets  up  a  plea  of  coverture,  and  that  she  exe- 
cuted the  note  as  surety  for  her  husband  (a 
contract  void  under  the  statute),  it  is  error  to 
refuse  to  admit  evidence  of  her  coverture, 
plaintiff  having  rested  after  merely  Introduc- 
ing the  note  in  evidence,  although  the  reply 
does  aver  that  the  note  was  part  of  the  pur- 
chase price  for  real  estate  sold  to  and  held  by 
her.-West  v.  Hayes,  104  Ind.  80,  8  N.  B.  610. 

[OO]  (S«0.188S). 

While,  as  a  general  rule,  a  complaint,  to 
withstand  a  demurrer,  must  show  a  cause  of 
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action  in  all  the  plaintiffs,  an  exception  occurs 
wliere  the  plaintilTg  are  husband  and  wife,  and 
tbe  action  is  to  recover  damages  for  injury  to 
the  person  or  character  of  the  wife.— Ohio  & 
M.  II.  Co.  V.  Cosby,  107  Ind.  32,  7  N.  E.  373. 

[p]     (Sup.  1S86) 

Except  as  prohibited  in  Rev.  St,  1881,  §8 
r>117,  nilO,  a  married  woman  has  the  same 
power  to  make  executory  contracts  aa  if  un- 
married; and  a  complaint  upon  a  note  and 
niortcnge  executed  by  her,  which  does  not  show 
that  she  is  surety,  or  that  the  mortgage  is  up- 
on her  separate  real  estate,  is  i;ood,  without 
an  averment  that  it  was  for  the  benefit  of  her- 
self or  her  estate.— McLead  v.  .£tDa  Idfe  Ins. 
Co.,  107  Ind.  394,  8  N.  E.  230. 

[ppl    (Sap.  18S7) 

Where,  in  an  action  upon  promissory  notes 
signed  by  a  married  woman,  (the  answers  that 
Rhe  signed  merely  aa  surety  for  her  co-defend- 
ant, a  reply  that  the  consideration  was  certaiu 
personal  property  purchased  by  her  for  use 
in  her  own  separate  business,  is  good  on  de- 
murrer, although  it  does  not  allege  that  such 
property  was  ever  delivered  to  or  received  by 
her.— (  handler  v.  Spencer,  109  Ind.  553,  10 
X.  E.  577. 

[ql    iSnp.  IS8T) 

Coverture  is  no  longer  a  legal  disability, 
except  in  special  cases  particularized  by  stat- 
ute; and  the  fact  that  the  complaint  in  a  suit 
to  foreclose  shows  that  a  maker  of  tbe  notes 
and  mortgage  was  a  married  woman  when  she 
executed  them  does  not  raise  a  presumption 
that  they  were  executed  by  a  person  under  dis- 
ability, and  tbe  complaint  need  not  aver  a 
state  of  facts  creating  liability  on  tbe  part  of 
such  maker.— Bennett  v.  Mattingly,  110  Ind. 
107,  10  X.  E.  290,  11  N.  E.  792. 

[qq]    (Sup.  1887) 

Coverture  being  a  personal  defense,  where 
a  school-fund  mortgage  has  been  given  by  hus- 
band and  wife  on  land  owned  by  entireties, 
to  secure  the  husband's  debts,  and  the  land  is 
afterwards  sold  by  (hem,  the  fact  that  they 
refused  to  sell  subject  to  the  mortgage,  but 
claimed  that  it  was  void,  and  that,  though 
|)ast  due,  the  auditor,  admitting  its  invalidity, 
had  refused  to  cancel  it,  or  to  take  any  steps 
to  collect  the  amount  due,  will  not  avail  such 
purchaser  in  support  of  an  action  to  quiet  ti- 
tle.—('rooks  T.  Kennett,  111  Ind.  347,  12  N. 
E.  715. 

[r]  (Sup.  1887) 
An  answer  in  a  suit  to  foreclose  a  mort- 
gage, given  by  a  married  woman  on  her  sep- 
arate property  as  security  for  her  husband, 
alleging  that  the  wife  executed  the  mortgage 
under  duress  by  her  husband,  is  insufficient 
where  It  does  not  show  that  the  mortgagee  was 
in  any  way  connected  with  or  had  any  knowl- 
edge of  the  duress.— Gardner  v.  Case,  111  Ind. 
404,  13  N.  E.  36. 


[rr]    (Sop.  1888) 

In  an  action  for  medical  services  ren- 
dered defendant  at  her  special  instance  and  re- 
quest, and  on  her  express  promise  to  pay,  an 
answer  that,  at  the  time  the  services  were  ren- 
dered and  the  alleged  promises  made,  defend- 
ant was  the  wife  of  A. ;  that  the  Benices 
were  for  necessary  care  and  attention  rendered 
her  while  she  was  the  wife  of  A.;  and  that 
the  indebtedness  on  account  of  said  services 
was  the  debt  of  A.,  for  which  defendant  could 
not  make  herself  liable, — is  not  an  argumenta- 
tive denial,  hut  a  confession  and  avoidaoce,  on 
the  ground  of  coverture,  and  so  bad  under  Rev. 
St.  1881,  9  5115,  abolishing  all  the  legal  dis- 
abilities of  women  to  make  contracts  except 
in  specified  cases.— Elliott  T.  Greg<«7,  115  Ind 
08,  17  N.  E.  106. 

[a]  (Sav.l88n 
Defendant  in  foreclosnre  answered  fiiat  the 
was  a  married  woman  at  the  time  she  exeen^ 
ed  the  mortgage,  that  the  land  was  owned  by 
herself  and  husband  aa  tenants  by  the  entire- 
ties, and  that  the  debt  secnred  was  tbe  debt 
of  her  husband.  Held,  under  Act  Uardi  25, 
1879,  prohibiting  a  married  woman  tnm  io- 
cumbering  her  separate  property,  acquired  by 
descent,  devise,  or  gift,  at  security  for  a  debt 
of  her  buBband,  that  the  answer  was  detective 
Id  failing  to  state  that  the  property  was  ao  ae- 
quired.- Noland  T.  State  ex  reL  Wasson,  115 
Ind.  529,  18  X.  E.  26. 

[aa]    (Sop.  1S89) 

Where  a  husband  and  wife  own  a  joint 
estate,  and  join  in  a  mortgage  thereoQ  to  se- 
cure tbe  apparent  obligations  of  both,  and  de- 
fend a  suit  to  foreclose  tbe  same  on  the  groand 
that  the  debt  to  secure  which  tbe  mortgage 
was  given  was  the  debt  of  the  husband,  aud 
that  tbe  wife  received  the  note  as  part  of  tbe 
consideration  for  which  the  mortgage  was  exe- 
cuted, general  statements  in  the  pleading  to 
the  effect  that  tbe  wife  executed  the  note  and 
mortgage  as  surety  for  her  husband  are  not  a 
sufficient  statement  of  facts;  the  queatioo  of 
suretyship  depending  upon  the  purpose  for 
which  the  money  was  borrowed  and  to  which 
it  was  applied.— Security  Co.  r.  Arbuckle,  119 
Ind.  09,  21  N.  E.  460. 

[t|  {9«».  1890) 
Acts  1879,  p.  161,  S  10,  proTidH  that  no 
married  woman  shall  mortgage  her  separate 
property  for  the  debt  of  her  husband.  A  com- 
plaint alleges  that  a  mortgage  was  given  f»r 
money  loaned  to  the  female  mortgagor  for  tbe 
purpose  of  discharging  a  lien  on  the  property, 
and  used  for  that  purpose.  Held,  that  an  an- 
swer which  does  not  deny  that  allegation,  but 
alleges  that  the  debt  secured  by  the  mortyape 
was  the  separate  debt  of  her  husband,  is  fO' 
sufficient.— Stanford  v.  Broadway  Savings  ft 
Loan  Ass'n,  122  Ind.  422.  24      E.  154. 

[tt]    (Sop.  1890) 

In  an  action  for  personal  injuries,  vben 
the  complaint  does  not  show  that  tbe  j^istlff 
is  a  married  woman,  and  it  prays  for  all  d*"*" 
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ages  which  might  be  recovered  In  sach  an  ac- 
tion,  it  is  not  oiwd  to  the  objection  that  the 
cause  of  action  is  in  the  husband,  because  the 
action  is  for  his  money,  expended  on  account  of 
the  injuries.— Uidii«an  City  T.  Ballaoce,  123 
Ind.  S34,  2«  N.  B.  117. 

[v]  (8n».l8W} 

One  who  puichased  &  wife'i  separate  real 
estate  cannot  plead  the  inTalidi^  of  a  mort- 
gage thereon,  executed  b;  herself  and  hnsband, 
vithont  sfaowinff  tliftt  the  plea  Is  for  her  bene- 
fit, or  that  he  paid  her  fall  value  without  no- 
tice of  the  mortgage,  or  nnder  an  agreement 
that  he  should  be  permitted  to  set  up  its  In- 
Talidity;  the  plea  of  corertare  beln?  a  personal 
one.— Johnson  t.  Jouchert,  124  Ind.  106,  24 
N.  B.  580.  8  L.  B.  A.  795. 

ton]  (App.1892) 

Id  en  action  on  a  note  executed  by  hus- 
band and  wife,  an  allegation  in  the  wife's  an- 
swer that  she  wa*  married  to  her  codefendant 
when  the  note  was  executed  casts  on  plaintiffs 
the  burden  of  showing  in  their  reply  that  the 
contract  was  one  which  she  had  power  to  mske; 
and  an  allegation  in  snch  reply  that  the  consid- 
eration for  the  note  was  yielded  to  her,  and 
that  it  was  beneficial  to  her  separate  estate,  Is 
insufficient  on  demurrer,  as  it  should  show  the 
nature  of  the  consideration,  and  wherein  her 
Hsparate  estate  was  benefited.— Potter  t. 
Sheets,  5  Ind.  App.  fi06,  82  N.  E.  811. 

[T]    (Snp.  im) 

In  an  action  by  a  wife  to  quiet  title, 
a  cross  complaint  alleged  that  plaintifTfi  hus- 
band owned  a  certain  farm,  and  one  G.  an- 
other, of  which  the  laud  in  dispute  was  a  part; 
that  such  hUHbaod  was  indebted  to  defendants' 
ancestor  on  a  note;  that  the  husband  and  G. 
exchanged  farms,  and,  by  Agreement  between 
plaintiff  and  such  ancestor,  part  of  G.'s  land 
was  conveyed  to  plaintiff,  and  the  part  in  dis- 
pute was  conveyed  to  defendants'  ancestor  as 
security  for  such  note;  that  the  latter  paid 
certain  taxes  on  the  land  conveyed  to  him; 
that  afterwards  plaintiff  and  her  husband,  by 
false  representations,  procured  from  Q.  the 
deed  under  which  she  claims  title  to  the  land 
in  dispute;  and  that  such  ancestor  died  intes- 
tate, leaving  defendants  as  his  only  heirs. 
Treating  the  deed  to  him  as  a  mortgage,  they 
ask  that  it  be  foreclosed,  and  implead  plain- 
tifTs  husband.  Held,  that  such  cross  complaint 
is  not  open  to  the  objection  that  it  shows  such 
deed  was  executed  to  secure  the  husband's 
debt,  and  included  the  wife's  land,  which  gave 
her  the  position  of  surety. — Pool  t.  Davis,  135 
Ind.  323,  34  N.  E.  1130. 

Where,  in  an  action  for  possession  of  real 
estate,  plaintiff  and  his  wife  alleged  that  they 
owned  the  property  as  tenants  by  entirety,  they 
were  not  entitled  to  recover  in  the  absence  of 
a  finding  that  they  so  held  the  titie,  though  it 
was  not  necessary  that  their  title  should  have 
bH>n  specifically  described  in  order  that  the 
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complaint  should  have  stated  a  cause  of  action. 
—Pittsburgh.  C,  C.  A  St.  L.  R.  Go.  v.  O'Brien. 
41  N.  E.  528,  142  Ind.  21& 

M  (Apv.UK>) 

Complaint  by  a  husband  for  loss  of  serr- 
ices  of  his  wife  owing  to  an  Injnry  received  by 
the  latter  on  a  defective  bridge  held  sufficient 
within  the  rule  laid  down  in  Board  of  Chnn'ra 
of  Jackson  County  t.  Nidiols,  88  N.  E.  626, 
189  Ind.  611.— Board  of  Com'ts  of  Jackson 
County  T.  Nichols,  40  N.  E.  STl,  12  Ind.  App. 
315,  54  Am.  St  Rep.  528. 

Iww]    (App.  1896) 

Since  the  earnings  of  a  married  woman 
ordinarily  belong  to  her  husband,  the  complaint 
by  her  to  recover  such  earnings  must  aver  any 
of  the  exceptions  to  the  rule  TChicb  would  en- 
title her  to  recover.— (^ty  of  Bloomington  v. 
Rogers,  41  N.  E.  395,  13  Ind.  App.  121. 

[X]     (App.  1898) 

Under  Rev.  St  1894,  $  6963  (Rev.  St 
1881,  I  5118),  providing  that  a  married  woman 
shall  be  bound  by  covenants  of  title  in  convey- 
ances of  her  separate  real  property  as  if  sole,  it 
is  not  necessary,  in  an  action  for  breach  of 
covenant  of  titie  against  a  married  woman,  to 
allege  that  the  land  was  her  separate  real  prop- 
erty.-Dickey  v.  Kalfsbeck,  00  N.  E.  590,  20 
Ind.  App.  290. 

txx]   (App.  1898) 

Where  a  complaint  wherein  a  husband  and 
wife  are  properly  Joined  as  plaintiffs  states  a 
cause  of  action  In  favor  of  both  of  them,  the 
statement  therein  <tf  facts  constituting  a  cause 
of  action  In  favor  of  the  husband  alone,  while 
improper,  does  not  make  the  complaint  demar- 
rable  as  not  stating  a  cause  of  action,— (Mty  of 
New  Albany  v.  TJnes,  61  N.  E.  346,  21  Ind. 
App.  380. 

[y]    (Sop.  1900) 

Bums'  Rev.  St  1894,  |  8964  (Rev.  St 
1881,  §  6119;  Homer's  Rev.  St  1897,  8  5119). 
prohibits  a  married  woman  from  entering  into 
a  contract  of  suretyship,  and  declares  that  such 
a  contract,  as  to  her,  shall  be  null  and  void. 
Held,  that  an  answer  to  a  complaint  on  a  note 
and  mortgage  alleging  defendant's  ow-nershlp 
of  the  mortgaged  premises ;  her  coverture  ;  that 
the  note  was  given  for  her  husband's  debt: 
that  she  signed  it  as  surety,  and  received  none 
of  the  consideration;  and  that  it  did  not  in- 
ure to  the  benefit  of  her  separate  estate,— 
brought  defendant  within  the  provisions  of  the 
statute,  and  hence  constituted  a  sufficient  de- 
fense to  the  note.— Field  v.  Noblett,  50  N.  E. 
841.  154  Ind.  357. 

A  complaint  on  a  note  and  mortgage  ex- 
ecuted by  a  married  woman,  alleging  that  de- 
fendant solicited  the  loan,  and  represented  that 
it  was  for  her  sole  use  and  benefit,  and  that 
plaintiff  paid  the  loan  to  ber,  did  not  state 
facts  snfficient  to  estop  her  from  showing  thnt 
the  contract  was  one  of  suretyship,  and  hence 
void,  as  prohibited  by  Bums'  Rev.  St  1894,  « 
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6004  (Rev.  St.  1881,  8  5110 ;  IIoraer*B  Rev.  St 
1807,  i  5110).— Id. 

Bums'  Rev.  St  18&4,  %  6964  (Rev.  St 
18S1,  I  5119;  Horner's  Rev.  St  1897.  |  6119). 
declares  that  a  married  womaa  aball  not  enter 
into  a  contract  of  auret^ship,  as  indorser,  guar- 
antor, or  ID  any  other  manner,  and  that  such 
contract  shall  be  void.  Held,  that  a  complaint 
on  a  note  executed  by  a  married  woman  alone, 
and  secured  by  a  mortgage  on  her  separate  es- 
tate, need  Dot  allege  that  her  contract  was 
not  one  of  suretyablp.— Id. 

Where  the  first  paragraph  of  a  complaint 
on  a  note  secured  by  mortgage  executed  by  a 
married  w<Hnaa  alleged  that  plaintiff  loaned  ber 
the  money,  and  the  execution  of  the  mortgage 
by  her  and  her  husband,  and  the  second  para- 
graph contained  the  same  allegationa,  and  al- 
leged that  the  mortgaged  premises  were  her  sep- 
arate property,  and  that  she  solicited  the  loan, 
representing  that  it  was  for  her  sole  use,  and 
that  plaintiff  paid  the  money  to  her,  the  sec- 
ond paragraph  imposed  no  additional  burden 
on  plaintiff,  since  proof  of  the  note  and  mort- 
gage would  have  established  a  prima  fode  case 
under  either  paragraiA;  and  hence  it  was  er- 
ror to  sustain  a  demurrer  to  a  paragraph  of 
the  answer  which  alleged  that  defendant's  an- 
dertaking  was  one  of  suretyship,  and  therefore 
void,  as  prohibited  by  Bums*  Rev.  St.  1894.  1 
00C4  (Rev.  St  1881,  {  5119;  Homer's  Rev.  St 
1897,  I  5119).-Id. 

(yyj  (Snp.1903) 

In  an  action  by  a  married  woman  on  a 
note  given  to  ber  in  Illinois  for  money  acquir- 
ed by  ber  while  living  with  her  husband  in  that 
state,  the  defense  that  under  the  common  law, 
presume^  to  be  in  force  in  Illinois,  the  money 
for  which  the  note  was  given  was  the  property 
of  the  husband,  for  which  the  wife  could  not 
maintain  an  action,  was  not  available  without 
being  pleaded,  it  being  presumed  under  Bums' 
Rer.  St.  1901,  S  255,  giving  the  wife  power  to 
sue  alone  where  the  action  concerns  her  sep- 
arate property,  that  the  note  was  her  sep- 
arate property.— Winklebleck  t.  Wlnklebleck, 
67  N.  B.  451.  160  Tnd.  570. 

[z]     (Snp.  1904) 

Where  the  note  of  a  married  woman  was 
sold  by  the  payee,  and  subsequently  paid  by 
her.  it  was  not  necessary  for  the  maker,  in  an 
action  against  the  payee  for  money  had  and  re- 
ceived, to  allege  her  coverture  and  suretyship  in 
order  to  maintain  the  action  on  that  ground. — 
Harbaugh  v.  Tanner,  71  N.  E.  145,  163  Ind. 
574. 

Css]    (App.  IMS) 

Under  Bums'  Ann.  St  1901,  |  6964.  pro- 
Tiding  that  a  contract  of  suretyship  made  by  a 
married  woman  is  void,  in  an  action  np<m  a 
note  and  mortgage,  executed  by  a  huahand  and 
wife,  if  the  allegations  of  the  complaint  show 
that  the  mortgage  ii  upon  the  wife's  separate 
real  estate,  it  must  also  be  shown  that  the 
wife  was  principal,  and  not  surety,  or  it  will 
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not  be  sufficient  to  withatand  a  separate  demo^ 
rer  of  the  wife  for  want  of  facts.— Indianapolis 
Brewing  Go.  T.  Bdinke,  41  Ind.  App.  288,  81 
N.  E.  119. 

Fob  Gases  tbok  Otheb  Staixs, 

See  26  Cent.  Dig.  Hus.  A  W.  H  81&-835, 

838,  SM,  841. 
See,  also,  21  Cyc.  pp.  1556-1564. 

1 230.  ^—  I>«f  e&M  of  eorertore. 

See  ante,  S  229. 

Pleading  contract  of  saretyship,  see  ante,  {  87. 

U]  (Sop.  1S23)  ' 
Plea  that  plaintiEf,  pending  the  writ  had 
married,  and  that  her  husband  was  still  liv- 
ing. Held  that,  as  the  time  of  the  alleged  mar- 
riage was  since  the  last  ctmtinuauce.  the  plea 
could  not  be  set  aside  on  motion  for  not  express- 
ly alleging  the  coverture  to  have  taken  phice 
puis  darrein  continuance.— Templeton  t.  Qaiy, 
1  Black  f.  288. 

[l>]    (Sop.  1836) 

In  a  suit  by  a  husband  and  wife  upon  a 
note  payable  to  the  wife,  marriage  must  be  al- 
leged.—Vandagrift  V.  Tate,  4  Blackt  174. 

[e]  (Sap.  1874) 

Coverture  is  a  special  defense  that  must  be 
pleaded,  and  evidence  thereof  cannot  Iw  adndt- 
ted  under  a  general  denial.— Johnson  t.  Miller, 
47  Ind.  376,  17  Am.  Rep.  699. 

[d]  (Sup.  1S76) 

Where  the  complaint,  in  an  action  against 
a  married  woman  on  ber  contract,  does  not 
Affirmatively  show  ber  coverture  when  the  con- 
tract was  made,  she  must  set  up  her  disability 
in  her  answer  to  make  it  available.- Long  v. 
Dixon,  55  Ind.  352. 

[e]  (Snp.  1880) 

In  an  action  by  a  mortgagor  on  a  policy 
of  fire  insurance  payable  to  the  mortgagee, 
where  both  the  insurer  and  the  mortgagee  were 
made  defendants,  an  answer  averring  that  at 
the  time  of  the  making  of  the  alleged  agree- 
ment set  forth  in  the  complaint  between  the 
mortgagee  and  the  plaintiff  as  mortgagor  that 
any  sum  which  might  be  paid  by  the  insurer  in 
case  of  loss  was  to  be  credited  on  plaintiff's 
note,  and  that  the  payment  was  to  operate  in 
the  reduction  of  the  debt  owing  by  plaintiff 
on  the  mortgage  debt  the  mortgagee  was  a  mar- 
ried woman  does  not  state  facts  sufficient  to 
constitute  a  defense  to  the  action,  corertnre 
being  a  personal  defense  which  a  married  wo- 
man may  or  may  not  plead  as  she  sees  fit,  but, 
if  not  pleaded  by  her,  it  cannot  he  made  an 
available  defense  to  or  by  any  of  her  co-partie*. 
— ^tna  Ins.  Co.  of  Hartford,  Conn.,  t.  Baker, 
71  Ind.  102. 

[f]  (9ap.U>l) 

In  an  aotiwi  by  boshand  and  wiffe  to  re- 
cover for  injuries  received  by  the  former  on  a 

defective  sidewalk,  defendant  by  pleading  in 
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bar,  instead  of  in  abatement,  admits  the  ca- 
pacity  of  the  plaintiff  to  sae.— of  Honting- 
ton      Breent  77  Ind.  2& 

[a3    <App.  uoi) 

IVliere  the  ctmqtlaint  doM  not  discloae 
ovrertme,  an  objection  that  it  seeks  to  enforce 
a  xnazried  woman's  contract  concernins  land, 
in  which  her  hosband  did  not  Is  not  well 
taken.— Bader  t.  Sheets,  D9  N.  XL  1090,  26 
Ind.  App.  479. 

Pi3   (Sap.  am 

In  an  action  by  a  married  woman  on  a 
note  given  to  her  in  Illinois  for  money  acquir- 
ed b7  her  while  living  with  her  fao^and  in  that 
state,  a  plea  of  no  consideration  was  insuffi- 
cient  to  raise  the  qnestion  of  the  wife's  alleged 
inability  to  sne.— Winklebleck  t.  Winklebleck. 
67  N.  B.  451,  160  Ind.  670. 

Fob  Cases  fbom  Other  States, 

See  26  Cent.  Dig.  Hns.  &  W.  SS  804,  835- 
840. 

See,  also,  21  Cyc  pp.  1564-1566. 
i  231.  Eridence. 

Admissibility  of  letters  written  by  the  wife  to 
her  husband  in  action  against  the  husband  for 
necessaries  famished  wife,  see  WrrNESSES,  f 
101. 

Admissions  as  evidence,  see  Evidence,  !  258. 
Declarations  by  husband  or  wife  as  evidence 

against  the  other,  see  Evidence,  §  248. 
In  action  for  malpractice  or  negligence  of  phy- 

sidan,  see  E^tsiciahs  and  StTBOEONS,  S  IS. 
Married  woman's  separate  property,  see  ante, 

H  lSl-188. 
Of  agency  of  husband  for  wife  as  to  separate 

property,  see  ante,  1 1S8. 

Fob  Cases  rBou  Otueb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  S{  844-848. 
See,  also,  21  Cyc.  pp.  1567-1571;  note,  5G 
L.  R.  A.  817. 

S  232.  ^—  Im  seneral. 

Evidence  as  to  damages  by  loss  of  services  of 
wife,  see  Dauages,  i  172. 

[ft]  (Sup.lSGS) 

A  title  bond  was  taken  to  a  husband,  and 
afterwards  the  deed  was  made  to  the  wife. 
Subsequently,  In  proceedings  to  subject  this 
land  to  an  execution  against  the  husband,  as 
being  his  property,  it  was  held  that  the  whole 
circumstances,  as  they  occurred  at  and  in  ref- 
erence to  said  purchase,  might  be  properly 
shown  by  the  defendants  to  elucidate  their  pro- 
ceedings in  the  business. — Howe  t.  Topet,  20 
lod.  409. 

[b]  (Sap.  1S63) 
A  husband  being  liable  for  the  torts  and 
frauds  of  bis  wife  committed  during  coverture, 
in  a  civil  action  for  an  alleged  burning  of  a 
mill  by  the  wife  it  was  competent  for  plain- 
tiff to  prove  that,  within  a  short  period  before 
the  burning,  she  had  made  threats  expressive 


of  her  intentions  to  set  fire  to  the  mill.— Ball 
V.  Bennett,  21  Ind.  427,  83  Am.  Dec  356. 

[e]  (Bnp.  U7») 
In  an  action  against  the  widow  and  hdrs 
of  decedent  to  enforce  an  alleged  agreement  to 
convey  land,  made  by  decedent  to  plaintiff  in 
the  former's  lifetime,  proof  that  a  husband  of 
one  of  the  heirs  had  agreed  with  decedent  as 
to  the  location  of  a  comer  of  the  land  Is  inad- 
missible unless  it  is  shown  that  he  was  author- 
ised by  his  wife  to  make  such  agreement— Long 
T.  Brown,  66  Ind.  160; 

[d]     (Sap.  1880) 

When  a  contract  Is  made  with  a  married 
woman  for  the  erection  or  repair  of  a  building, 
and  a  lieu  is  sought  to  be  enforced  under  the 
statute,  it  may  be  assumed  that  the  contract 
was  fair  and  conscionable,  until  the  contrary 
appears.— Vail  v.  Meyer,  71  Ind.  159. 

[fl]     (Snp.  188S) 

The  burden  of  proof  is  upon  the  person 
making  a  contract  with  a  married  woman,  in 
which  she  might  be  surety,  to  show  that  she 
either  did,  or  was  to,  receive  the  benefit  of  it.— 
Vogel  V.  Leichner,  102  Ind.  55,  1  N.  B.  554; 
Cupp  V.  Oampbell,  103  Ind.  213,  2  N.  B.  565. 

[f]  In  a  suit  to  affect  the  separate  estate  of  a 
married  woman  through  a  contract  made  with 
her  during  her  coverture,  It  must  affirmatively 
appear  that  tiie  contract  sought  to  be  enforced 
against  her  was  one  which  she  had  the  power 
to  make.— (Sup.  1886)  Jouchert  v.  Johnson, 
108  Ind.  43G,  9  N.  E.  413,  foUowed  (1880)  Long 
V.  Crosson,  119  Ind.  3,  4  L  R.  A.  783,  21  N. 
E.  450,  and  Stewart  t.  Babbs,  120  Ind.  568,  22 
N.  E.  77a 

[g]  A  mortgagee  who  loans  money  to  a  mar- 
ried woman  for  the  tienefit  of  her  separate  es- 
tate is  not  concluded  from  showing  that  fact 
by  taking  a  negotiable  note  of  the  husband. as 
part  of  the  same  traiuaction.— (Sup.  1886) 
Jouchert  t.  Johnson,  108  Ind.  436,  0  N.  E. 
413,  affirmed  Johnson  v.  Jouchert  (1890)  124 
Ind.  105,  24  N.  E.  58%  and  followed  Nolend  t. 
State  ex  xeL  Wasson  (1889  115  Ind.  529,  IS 
N.  E.  26. 

[h]  (Snp.  1S39) 

In  ejectment  for  recovery  of  land,  evidence 
of  defendant,  a  married  woman,  that  she  was 
ignorant  of  the  law,  and  did  not  know  that  a 
mortgage  executed  by  her  on  her  separate  prop- 
erty to  secure  the  debt  of  her  husband,  was 
not  binding  on  her,  is  inadmissible,  especially 
where  it  was  not  shown  that  the  interested 
party  had  made  any  statements  to  her  which 
misled  her,  or  that  he  ever  had  any  knowledge 
that  she  was  ignorant  of  her  legal  rights.— 
Wolfe  V.  McMillan,  20  N.  E.  509,  117  Ind.  587. 

[i]  (Snp.  1889) 

Where  a  husband  and  wife  join  in  a  mort- 
gage on  their  estate  by  the  entireties  to  secure 
the  apparent  obligation  of  both,  and  defend  n 
suit  to  foreclose  the  same  on  the  ground  that 
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the  obligation  was  fbat  of  tbe  husband  alone, 
and  that  the  wife  received  no  part  of  the  con- 
sideration for  the  mortgage,  and  that  it  was 
invalid  as  to  her  under  Ber.  St.  1881,  S  5119, 
thej  must  show  affirmatively  that  the  debt  was 
not  for  their  joint  benefit.— Security  Co.  t.  Ar- 
buclcle,  119  Ind.  69,  21  N.  E.  4U0.  followed 
Jenne  v.  Burt  (App.  1889)  121  Ind.  273.  22  X. 
£.  250,  and  Miller  t.  Shields  (App.  1890)  124 
lud.  IGG,  24  N.  E.  G79,  8  L.  R.  A.  400. 

U]  (Snp.  1S90) 
Under  Rev.  St.  1881,  fi  511.5,  relating  to 
onntrscts  with  married  women,  where  an  ac- 
tion is  brought  against  a  married  woman  upon 
her  individual  note,  secured  by  a  mortgage  up- 
on her  separate  property  executed  by  herself 
^nd  husband,  the  burden  of  proof  U  upon  ber 
to  show  that  ebe  occupies  the  relation  of  a 
surety  or  guarantor,  and  therefore  comen  with- 
in the  disabling  clause  of  the  statute  (section 
.'5119).— Miller  v.  Shields.  124  Ind.  100*  24  N. 
E.  670,  8  L;  R.  A.  400. 

U]    (App.  1S92) 

Where,  in  an  action  for  work  done  on  de- 
fendant's property,  it  was  shown  that  defend- 
ant's husband  first  spoke  to  plaintiff  about  do- 
ing the  work ;  that,  when  done,  it  was  charged 
to  the  husband  on  plaintiff's  book ;  and  that 
the  payments  made  were  by  the  husband.— th2rc 
was  evidence  to  sustain  a  verdict  for  defendant. 
— Ogden  V.  Kelsey,  4  Ind.  App.  209,  30  N.  E. 
922. 

m    (App.  1895} 

Where  medicines  were  furnished  and  pro- 
fessional services  were  rendered  a  wife,  evi- 
dence that  such  wife  told  plaintiff  that  she 
wanted  him  paid,  and  that  a  third  person  heard 
her  say  that  she  would  pay  him,  is  sufficient 
to  sustain  a  finding  that  such  wife  promised  to 
pay  for  the  services. — Nelson  v.  Spaulding,  39 
N.  £.  168,  11  Ind.  App.  453. 

[m]    (S«p.  1898) 

In  an  action  hy  a  married  woman  to  re- 
cover money  alleged  to  have  been  paid  under 
duress,  plaintiff,  who  was  the  only  witness  at 
to  the  duress,  testified  that  defendant,  his  at- 
torney, and  the  sheriff,  accompanied  by  ber 
husband,  came  to  her  house,  and  threatened  to 
take  ber  husband,— who  had  been  arrested  the 
night  before  for  drunkenness,  and  released  from 
jail,— unless  she  paid  a  claim  for  which  her 
goods  had  been  attached  as  surety  for  her  hus- 
band. Defendant,  his  attorney,  and  the  sheriff 
testlBed  that  the  payment  was  voluntary. 
HcM,  that  a  finding  for  defendant  on  the  issue 
of  duress  wonld  not  be  disturbed.— Stanley  v. 
Dunn,  42  N.  E.  908,  143  Ind.  495. 

[n]   {App.  1S96) 

In  an  action  on  a  note  given  by  hufihand 
and  wife,  where  there  was  plea  of  payment,  it 
appeared  that  the  husband  was  also  indebted 
to  plaintiff  individually,  and  that,  as  agent  for 
his  wife,  he  had  transferred  to  plaintiff  certain 
claims  due  her,  which  bad  been  credited  on 


bis  IndiTidoal  indebtednesB.  There  was  no  ob- 
jection made  to  this  application  of  credh  eithtr 
by  the  husband  or  by  the  wife,  who  had  oppnv 
tnnlties  for  knowing  the  facta.  Held  that,  the 
burden  of  proof  as  to  payment  being  on  the  de- 
fendants, a  finding  that  tiie  aiq;>lication  of  cred- 
it bad  been  acquiesced  in  by  the  wife,  and  that 
the  note  had  not  been  paid,  will  not  be  set  ande 
on  the  ground  that  the  evidence  was  iaanffi- 
cient  to  support  it— Moore  t.  McPbeetei^  16 
Ind.  App.  600,  43  N.  E.  972. 

[0]     (App.  1897) 

Defendant  introduced  a  bond  given  b; 
plaintiff  and  defendant's  husband  to  a  loaa  as- 
sociation to  guarantee  the  association  agaiast 
loss,  etc.  The  bond  recited  that  whereas  de- 
fendant's husband  had  entered  into  a  coDtrict 
with  defend^nt  "to  make  certain  improvemrotB 
on  real  estate  *  •  •  belonging  to  [defend- 
ant], and  described  as  follows,"  etc.,  tbe  lot 
being  the  one  described  in  the  complaint  Heii 
competent,  as  tending  to  show  that  plaiatiff 
dealt  with  defendant's  husband,  and  not 
through  him  with  defendant. — Russell  v.  St<»i- 
er.  18  Ind.  App.  543,  47  N.  K.  045,  48  N.  E. 
650. 

Evidence  in  plaintiff's  examination  in  chief 
that  he  knew  defendant's  husband,  and  at  the 
time  tbe  house  was  erected  he  was  insolvent, 
and  that  lumber  merchants  would  not  sell  him 
material,  was  irrelevant. — Id. 

In  an  action  to  t^rge  defendant  widi  ntr 
terial  alleged  to  have  been  bought  by  ber, 
through  her  husband  as  agent,  and  used  in 
building  a  house  on  ber  separate  real  estate, 
and  for  which  plaintiff  alleged  she  afterwaidi 
promised  to  pay,  testimony  that  she  tried  to 
borrow  money  with  which  to  build  the  house  i> 
irrelevant— Id. 

[p]     (App.  1899) 

In  an  action  on  a  note  which  it  was  claim- 
ed was  signed  by  a  wife  for  the  husband,  evi- 
dence as  to  who  paid  tbe  interest  was  mate- 
rial.—Foster  T.  Honan,  53  N.  E.  667,  22  Ind. 
App.  252. 

[qj    (Sap.  1900) 

Where  a  complaint  was  based  on  a  note  ex- 
ecuted by  a  wife  alone,  and  secured  by  a  mort- 
gage on  her  separate  real  estate,  there  is  do 
presumption  that  she  was  a  surety,  and  tii'' 
burden  is  on  her  to  allege  and  prove  that  sbt* 
executed  tbe  note  and  mortgage  as  surety. 
not  as  prinripaL— Field  v.  Noblett,  56  ^ 
Ml,  154  Ind.  357. 

[r]    (Bap.  1904) 
Where  a  note  given  by  a  wife  Is  sipied  by 
her  alone,  the  burden  is  on  her,  in  an  action  on 
tbe  note,  to  show  ber  auretyship.— Harbangli 
V.  Tanner,  71  N.  E.  145,  103  Ind.  571. 

[8]    (App.  1908) 

Where,  in  replevin  by  a  married  woman  for 
a  certificate  of  shares  of  bank  stock,  there  was 
evidence  that  she  owned  the  stock,  that  her 
husband  was  indebted  to  defendant,  who 
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manded  wcaritr.  that  the  hoailmnd  informed 
him  that  his  wife  owned  the  stock  ontt  would 
famish  the  same  as  secnrity,  that  she  slpied 
an  indonement  of  the  certificate  to  defendant, 
that  she  ditatned  neither  money  nor  property 
for  the  asngnment  of  the  certificate  to  defend- 
ant, and  that  none  of  the  money  obtained  there- 
by was  expended  for  the  benefit  of  her  separate 
property,  the  jury  coald  find  that  the  wife  in- 
dorsed tiie  certificate  to  defendant  to  secure 
her  busband's  indlTidual  debts,  and  that  de- 
fendant knew  that  the  certificate  was  her  In- 
diTidaal  property,  so  that  the  wife's  contract 
was  me  of  snietyship,  and  voidable  under 
Bums'  Ann.  St  1901,  |  6864.— Opperman  t. 
atisens*  Bank  of  Michigan  City,  85  M.  B.  991. 

Foi  Gases  froh  Other  States, 

Sec  26  Cent.  Die.  Hus.  A  W.  i|  738,  844- 
848. 

I  233.           Proof  of  mani«c«> 

[a]  (Sap.  IW) 

In  assumpsit  against  husband  and  wife  on 
a  promissory  note  made  by  the  wife  dum  sola, 
and  non  assumpsit  pleaded,  the  plaintiff  must 
prove  the  marriage. — Wallace  v.  Jones,  7 
Blackt  S21. 

Fob  Cases  fbom  Other  States, 

See  26  Cent.  Dig.  Hus.  &  W.  Si  844,  84^. 

1235.  Trial. 

Conformity  of  findings  and  conclusions  of  court 
to  pleadings,  issues  end  proofs,  see  Xkial,  § 
396. 

Error  in  instructions  cured  by  withdrawal  or 
giving  other  instructions,  see  Tbial,  g  296. 

Facts  and  conclusions  to  be  found  by  court,  see 
TsiAL,  I  391. 

Instructions  as  to  agency  of  husband  for  wife  as 
to  separate  property,  see  ante,  {  138. 

M    (Snp.  18t6) 

Whether  a  wife  is  her  husband's  agent 
by  express  or  implied  authority  Is  a  question 
entirely  for  the  jury.— Casteel  t.  Casteel,  8 
Bladcf.  240^  44  Am.  Dec.  763. 

[b]  (8«».18n> 

An  instruction  that  a  married  woman  can- 
not be  deprived  or  devested  of  her  property  by 
her  husband  or  any  other  penon  "without  her 
agreement  and  consent"  is  improper  in  using 
the  conjunctive,  instead  of  the  disiuoctive,  be- 
tween the  words  "agreement"  and  "consent.*' — 
Paulman  v.  Claycomb,  75  Ind.  64. 

to]    <Svp.  1S81) 

In  suit  against  husband  and  wife  to  en- 
force a  lien  against  her  real  estate,  defenses 
pleaded  by  her  are  available  for  him;  and  it 
be  sets  up  separate  defenses,  wbile  she  makes  a 
counterclaim  for  damages  and  prays  that  plain- 
tiff's lieu  be  canceled  or  satisfied,  a  general  ver- 
dict for  defendant*  is  good.— Floore  v.  Strigel- 
mayer,  76  Ind.  479l 


W3    (Swp.  1881) 

In  an  action  by  a  married  woman  to  recov- 
er a  deposit  on  the  purchase  of  certain  land 
under  a  contract  that  the  deed  should  be  made 
to  her  in  her  own  name  free  of  ineumbnuices, 
on  the  ground  that  defendant  conveyed  certain 
land,  including  the  land  in  question,  to  the 
brother  of  plaintUTa  husband,  and  took  a  mort- 
gage from  him  for  a  portion  of  the  price,  and 
then  caused  the  land  in  question  to  he  conveyed 
to  plalntiirs  husband,  subject  to  the  mortgage 
without  her  consent,  answers  to  special  inter- 
rogatories that  plaintiffs  husband  had  been  her 
general  agent  for  ten  years  last  past  with  au- 
thority to  take  and  use  property  belonging  to 
plaintiff  In  his  own  name,  but  that  there  had 
been  a  revocation  of  such  agency,  that  there 
was  no  proof  that  the  husband's  grantor  was 
insolvent  when  the  suit  was  brought,  and  that 
the  husband  took  the  deed  from  his  brother 
and  not  from  defendant,  were  not  irreconcilably 
in  conflict  with  the  general  verdict  in  favor 
of  plaintiff.— Carver  v.  Leedy,  80  Ind.  335. 

te]  (SVP.18S7) 

Rev.  St  1881,  I  5119,  provides  that  any 
contract  of  suretyship,  entered  into  by  a  mar- 
ried woman,  shall  be  void.  In  an  action  to 
foreclose  a  mortgage  executed  by  defendant 
and  her  husluind  on  land  held  by  tiiem  as  ten- 
ants by  entireties,  the  court  found,  as  a  special 
finding  of  fact,  that  the  deftedant  executed  the 
mortgage  in  order  that  her  husband  might  ob- 
tain the  money  loaned  thereon,  and  not  for  the 
purpose  of  obtaining  any  money  herself.  Held, 
that  this  finding  of  fact  is  not  such  a  conclusive 
finding  tiiat  the  defendant  was  a  surety  as  will 
warrant  the  conclusion  of  law  that  the  mort- 
gage is  void  as  to  her.— Bartholomew  t.  Pier- 
son,  112  Ind.  430,  14  N.  E.  249. 

in     <App.  1891) 

In  an  action  involving  the  issue  whether 
a  husband  was  the  wife's  agent  for  the  sale 
of  her  land,  where  the  evidence  establl^ed  a 
prima  facie  agency,  it  was  proper  to  instruct 
the  jury  that  they  might  consider  the  wife's 
failure  to  deny  the  agency.— Baniett  v.  Qluting, 
3  Ind.  App.  415.  29  X.  E.  154,  927. 

ISJ    (8«p.  1898) 

In  an  action  against  a  husl>and  and  wife 
to  foreclose  a  mortgage,  the  wife  answered,  set- 
ting up  the  marriage,  and  alleging  that  the 
mortgage  was  not  given  for  the  purchase  money 
of  the  land,  and  that  she  did  not  join  in  its  ex- 
ecution. It  was  found  in  the  special  finding 
that  the  mortgage  was  given  for  the  purchase 
money,  but  it  was  not  found  whether  such  de- 
fendant was  the  wife  of  her  codefendant  at  the 
time  of  its  execution.  Held,  tiiat  this  fact  must 
be  taken  as  found  against  the  wife.— Brunson 
V.  Henry,  52  N.  E.  407.  152  Ind.  3ia 

[b]    (Svp.  1904) 
In  a  suit  to  foreclose  a  mortgage,  where 
tiie  special  finding  was  silent  in  regard  to 
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knowledge  of  the  mortgaeee  ai  to  the  fact  of 
a  mortgagor's  coverture,  it  wonH  be  treated  es 
an  express  finding  of  that  foct  against  sudi 
mortgagor,  as  no  omission  oE  fact  can  be  sup- 
plied hy  intendment  in  a  special  finding.— Webb 
V.  John  Hancock  Mut.  Life  Ins.  Co.,  69  N.  E. 
1006,  162  Ind.  616,  66  L.  R.  A.  632. 

[II    (S«p.  l»4) 

The  question  whether  one  loaning  money 
to  a  married  woman  made  such  an  investiga- 
tion as  would  warrant  him  in  treating  the  wo- 
man as  a  principal  in  the  transaction  is,  when 
the  facts  are  undisputed,  a  question  of  law. — 
Field  V.  Campbell,  72  N.  E.  200,  104  Ind.  389 
108  Am.  St.  Hep.  301. 

01  (App.  1905) 
Where  the  landlord  occupied  a  room  in  the 
house  of  the  tenant  under  an  agreement  by  the 
tenant  that  the  landlord  should  have  the  room 
cared  for  in  payment  for  the  rent,  and  during 
illness  the  landlord  was  cared  for  by  the  ten- 
ant's wife,  it  is  a  question  for  the  jury  whether 
she  did  bo  as  performing  services  for  her  hus- 
band and  family,  or  pursuant  to  an  independent 
agreement  between  herself  and  the  landlord,  for 
whom  they  were  rendered. — Kennedy  v.  Swish- 
er, 73  N.  E.  724,  34  Ind.  App.  676. 

[k]    (App.  190e> 

Where  defendant  was  a  married  woman  at 
the  time  she  executed  the  note  sued  on  jointly 
with  her  husband,  since  deceased,  and  inter- 
rogatories returned  with  a  general  verdict  in 
favor  of  plaintiff  did  not  show  that  the  ante- 
cedent debt  for  which  the  note  was  given  was 
not  a  debt  of  a  partnership  composed  of  her- 
self and  her  husband,  nor  exclude  the  [wssibil- 
ity  of  defendant  ever  having  received  any  bene- 
fit in  person  from  the  execution  of  the  note 
saed  on,  the  answers  to  such  interrogatories 
were  not  in  irreconcilable  conSict  with  the 
general  verdict.— Anderson  v.  Citizens'  Nat, 
Bank  of  CrawfordsviUe,  76  N.  E.  811.  38  Ind. 
App.  19a 

Fob  Cases  fboh  Otheb  States, 

See  26  Cent.  Dio.  Has.  &  W.  SS  849- 
852. 

See,  also,  21  Gyc.  pp.  157^1575. 
§  237.  Judgment. 

Conclusiveness  of  judgment  as  against  spouse, 

see  Judgment,  {  693. 
EJquitable  relief  against,  see  Judgment,  SI  437, 

43a 

Motion  in  arrest,  see  Jcdghent,  8  267. 
Revival  of  judgment  against  widow  of  judg- 
ment debtor,  see  Jcdghent,  S  865. 

Fob  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  Hub.  &  W.  §{  853-864; 

30  Cent.  Dig.  Judgm.  f  1188. 
See,  also,  21  Cyc.  pp.  1675-1585;  note,  55 

Am.  Dec.  599. 


S  838.  —  Im  KaaeraL 

Lien  of  judgment  against  husband,  see  Judg- 
ment, SS  752-802. 

M    (Sup.  USS) 

If,  in  a  suit  tomi^t  bj  tiie  stats  so  Ibt 
relation  of  a  feme  sol^  tbo  relator's  safaMqatnt 
marriage  be  suggested,  and  the  plsintiff  neor- 
er,  the  judgment  should  be  for  the  state  on  tlw 
relation  of  the  husband  and  wife.— Trimble  t. 
State  ex  tel.  Hobauj^,  4  Blai^f.  42. 

[b]  (tap.  1843) 

A  husband  is  a  proper  party  to  a  sdrc 
facias  on  a  justice's  transcript  of  a  Jndgment 
rendered  against  his  vife  while  aol&r^JunpbeQ 
V.  Baldwin,  6  Blackt  864. 

[c]  (Sap.  1K2) 

Where  the  subject-matter  of  a  bill  agtinat 
a  husband  and  wife  relates  to  the  s^iarate  prop- 
er^ of  the  wife,  a  decree  by  default  against 
the  wife  on  an  answer  of  the  husband  on  be- 
half of  himself  and  the  wife,  confessiiv  the 
bill,  Is  erroneoos.— Work  T.  Doyle,  3  Ind.  436. 

[d]  (Sap.  1S70) 

In  an  action  by  a  married  woman  concern- 
ing her  separate  property,  the  husband  not 
himself  joining  in  the  complaint,  the  plaintiff 
alleged  that  she  was  a  married  woman,  and 
therefore  she  joined  her  husband  as  a  party 
plaintiff.  Held,  that  there  was  no  error  in 
tbe  fact  that  nothing  was  said  as  to  the  hus- 
band in  the  verdict  or  judgment;  nor  it  seemi 
wonld  this  have  been  error  h«l  the  husband 
been  made  a  party  plaintiff  properly  by  himself 
joining  in  the  cmnplaining.— McGormid:  T.  Hy- 
att, 33  Ind.  646. 

[e]  (8np.  1ST3) 

A  joint  judgment  rendered  against  a  mar- 
ried woman  and  her  husband  on  a  promissory 
note  executed  by  them  jointly,  the  wife 
to  plead  her  coverture,  is  not  a  nullity,  bat  is 
a  lien  on  the  real  estate  of  the  wife.— Wagner  t. 
ENrlog,  44  Ind.  441. 

En     (tap.  1S74) 

If  a  married  woman  fails  to  make  the  de- 
fense of  coverture  to  an  action  on  her  contract, 
and  a  judgment  is  rendered  thereon,  she  is 
bound  by  the  judgment— Landers  t.  Don^u. 
46  Ind.  522. 

[g]    (tap.  1876) 

In  an  action  to  revive  a  judgment,  bronght 
by  the  administrator  of  the  deceased  aasignee, 
the  complaint  alleged  that  the  defendant  wife, 
as  the  real  owner  of  the  judgment  in  a  trust 
capacity,  bad,  with  the  consent  of  her  hw- 
band,  also  a  defendant,  but  without  his  joining 
therein,  assigned  it  in  writing,  on  the  entir 
thereof  in  the  order  book,  to  the  plaintiffs  in- 
testate, who  was  her  successor  in  trust  Beld, 
that  the  complaint  was  good  against  a  demur- 
rer for  want  of  sufficient  facts. — Stamer  t. 
Underwood,  54  Ind.  48. 
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JjOBii  owned  hj  a  married  wwnan  was 
sold  under  a  decree  against  her  and  bet  hns- 
band  for  the  foredosnre  of  a  mortgage  therera. 
Hie  purchaser,  upon  receipt  of  the  sbexifTs 
deed,  bnmght  an  action  jointly  against  the 
husband  and  wife  to  recover  possession,  and 
the  Taloe  of  rents  uid  imfits  for  the  time  dar- 
ing which  the  wife  had  held  over  after  the  ex- 
piration of  the  Tear  of  redemption,  ffeld,  that 
a  joint  judgment  for  possession,  although  the 
husband  occupied  the  land  only  bj  the  suffer- 
ance «t  tbe  wife,  and  against  the  wife  for  the 
rents,  is  proper.— Clements  t.  BoUnson,  64  Ind. 
59a 

[I]    (Sap.  1876) 

Though  the  promissory  note  of  a  married 
woman,  executed  during  her  coverture,  is  void, 
yet  if,  in  an  action  thereon,  she  make  default, 
and  a  judgment  be  rendered  against  her,  she 
is  forever  estopped  from  denying  or  collaterally 
attac^ng  it— Bait  t.  Hill,  65  Ind.  419. 

UI  fSnp.  1878) 
Where  it  appears  on  tbe  face  of  the  com- 
plaint in  an  action  against  a  husband  and  wife 
ou  a  note  and  to  foreclose  a  mortgage  securing 
payment  thereof  that  the  wife  was  a  married 
woman  at  the  time  the  contract  was  made 
and  judgment  is  rendered  thereon  against  her 
by  default,  she  Is  not  estopped  to  show  her 
coverture  as  a  d^ense.— Emmett  t.  Tandes,  00 
iQd.  648. 

[k]  (Sap.  1881) 
A  personal  judgment  against  a  husband 
and  wife  on  the  promise,  contained  Id  their 
mortgage  on  her  real  estste,  to  secure  the  debts 
of  a  firm  of  which  he  was  a  member,  held  er- 
roneous; such  promise  being  void  on  her  part, 
and  he  having  pleaded  the  nonjoinder  of  the 
other  joint  makers  on  the  firm  notes.— Hoffltt 
V.  Roche,  77  led.  48. 

m     (Sap.  1882} 

Rev.  St.  1881,  i  5117,  providing  that  a 
married  woman  sluiil  not  enter  Into  any  con- 
tract to  sell,  convey,  or  mortgage  her  land, 
and  cannot  convey  or  mortgage  the  same  nn- 
leas  her  husband  join  in  the  contrsct,  convey- 
laee,  or  mortgage,  does  not  prevent  a  judg- 
ment against  a  married  woman  from  becoming 
a  lien  on  h«r  land.— Bnrk  v.  Piatt,  88  Ind.  283. 

[m]    (Sap.  1884) 

A.  Judgment  creditor  of  a  husband  suffered 
default  in  an  action  to  foreclose  a  mortgage  on 
the  husband's  teal  estate,  executed  by  both 
husband  and  wife  before  the  judgment  became 
a  lien,  on  the  representation  by  the  mortgagee 
that  judgment  would  be  taken  against  both 
husband  and  wife.  Judgment  was  taken  against 
the  husband  and  creditor  only,  and  provided 
that  any  surplus  on  ttie  sale  should  lie  paid 
to  the  husband.  Held,  that  he  was  not  entitled 
to  have  tbe  default  set  aside,  as  his  judgment 
was  no  lien  on  the  wife's  interest,  and  if  he 
bad  wanted  payment  out  of  tbe  surplus  he 


should  have  filed  a  cross  complaint— De  Ar- 
mond  T.  Preadiers'  Aid  Soc,  94  Ind.  69. 

[nj    (Sap.  1884) 
A  judgment  against  a  married  woman  is 
valid  as  against  a  collateral  attack.— Wright 
T.  Wright  97  Ind.  444. 

to]     (Sap.  1884} 

A  judgment  foreclosing  the  lien  of  a  drain- 
age assessment  upon  lands  held  by  a  husband 
and  his  wife  as  tenants  by  entireties,  both  of 
whom  were  parties  to  the  suit,  is  valid,  al- 
though a  personal  judgment  was  rendered 
against  the  husband  alone. — Barren  Greek 
Ditching  Co.  v.  Beck,  99  Ind.  247. 

[p]  (Sap.  1890) 
Where  a  complaint  alleges  a  joint  catue  of 
action  bj  a  husband  and  wife,  and  the  evidence 
sbovrs  that  the  former  had  no  interest  in  the 
cause  of  action,  judgment  may  prO[»erly  be 
rendered  In  favor  of  the  latter,  under  Rer.  St. 
S  BOS,  providing  that  judgment  may  be  given 
for  or  against  one  of  several  plaintiffs,  and  tiiat 
the  court  may  determine  the  ultimate  rights  of 
the  parties  as  between  tbemselves^NIcodemus 
v.  Simons,  121  Ind.  664,  23  N.  E.  521. 

Fob  Cases  pbou  Otheb  States, 

See  26  Cent.  Dig.  Hub.  &  W.  §§  853-855, 
858-864. 

See.  also,  21  Cyc.  pp.  1575-1678,  1581- 
158S. 

I  289.           Asalast  wife  persOMsllr* 

[a]  (Sap.  1859) 

In  a  suit  for  the  foreclosure  of  a  mortgage 
given  by  a  husband  and  wife  to  secure  a  bond 
or  note  ^ven  by  the  husband  alone,  judgment 
for  the  recovery  of  the  money  should  not  be 
rendered  against  the  wife.— Kirk  t.  Ft  Wayne 
Gaelight  Co.,  13  Ind.  66. 

[b]  (Sap.  1874) 

A  married  woman  joined  with  her  husband 
In  a  mortgage  upon  her  separate  real  estate  to 
secure  the  payment  of  certain  notes  made  by 
her  alone.  The  mortgage  contained  no  express 
agreement  for  the  payment  of  tbe  sum  of  mon- 
ey, or  other  identification  of  a  debt  secured  by 
the  mortgage  than  the  reference  to  tbe  notes. 
Held,  that  there  could  be  no  personal  judg- 
ment against  tbe  wife,  because  the  notes  were 
void  as  to  her,  nor  against  the  husband,  l>e- 
cause  he  did  not  sign  tbe  notes  or  in  any  man- 
ner agree  to  pay  the  debt.— Bri(A  v.  Scott  47 
Ind.  299. 

[c]  (Sap.  1876) 

Where,  in  an  action  against  husband  and 
wife  for  slanderous  words  spoken  by  the  wife, 
tbe  httsband  dies  after  verdict  and  before  judg- 
ment, the  widow  is  liaUe  to  a  separate  judg- 
ment against  herself  alone.— Sunman  v.  Brew- 
In,  52  Ind.  14a 

[d]  (Sap.  1878) 

An  action  cannot  be  maintained  by  a  mar* 
ried  woman  to  have  a  personal  judgment  render* 
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ed  againet  her  apoo  a  eimple  contract  declared 
void,  though  her  coverture  and  the  nature  of  the 
indebtedoess  appear  on  the  face  of  the  complaint 
in  such  case ;  the  proper  remedy  being  bj  an  ac- 
tion to  review  inch  judgment— Hinsey  t.  Feeley, 
G2  Ind.  86. 

[e]     (Snp.  1S8I) 

A  personal  deficiency  judgment  taken 
against  a  husband  and  wife,  defendants  in  a  suit 
to  foreclose  a  mortgage  given  bj  them,  is  not 
void,  and  cannot  be  collaterally  attacked,  though 
it  is  error  to  permit  the  same  to  be  taken  against 
the  wife.— GaU  v.  Fryberger,  7S  Ind.  98;  Dill  t. 
Vincent,  78  Ind.  821. 

Any  contract  whtdi  a  mazried  woman  may 
lawfully  execute  may  be  enforced  against  ber  by 
personal  judgment  in  a  court  of  competent  juris- 
diction.—Fawkner  T.  Scottish-American  Mortg. 
Co.,  107  Ind.  m,  8  N.  S.  688. 

Fob  Cabbb  fboh  Othkb  States. 

See  26  Cent.  Dig*  Hns.  &  W.  SS  8S5,  856. 

860.  862. 
See,  aUo.  21  Cya  p.  l&SO. 


{  240.  ——  AcBlnst  wife**  ■cpaimte  prop- 
erty. 

M  (Bvp.l86») 

A  feme  sole,  while  in  the  occupation  of 
plaintitTa  premises,  married,  and  continued  with 
her  husband  to  occupy  the  same  premises.  Held, 
that  an  action  for  use  and  occupation  for  the 
time  she  occupied  as  a  feme  sole  should  be 
brought  against  her  and  her  husband,  but,  un- 
less it  was  shown  that  he  received  the  property 
from  her  at  the  marriage  or  afterwards,  the 
judgment  in  the  case  should  be  rendered  against 
her  separate  property.— Tobin  t.  Connery,  13 
Ind.  65. 

tb]     (Sup.  1880) 

1  Rev.  St.  1876,  p.  CW,  S  3,  provides  for  and 
authorizes  a  personal  judgment  against  a  mar- 
ried woman,  upon  her  contract  made  before  mar- 
riage, to  be  levied  on  ber  property  only,  then 
owned  or  thereafter  acquired  by  her.- Smith  v. 
Beard,  73  Ind.  159. 

Fob  Cases  fbou  Otheb  States, 

See  20  Cent.  Dio.  Hus.  &  W.  8  837. 
See.  also,  21  Cyc.  p.  15S0. 

8  241.  Execution. 

Death  of  husband  during  life  of  wife  as  affect- 
ing title  of  purchaser  at  sale  of  wife's  land  on 
execution  against  huslsand,  tee  ExBcunoN.  i 
265. 

[a]    (Sap.  1862) 

In  a  decree  of  foreclosure  against  husband 
and  wife,  judgment  that  execution  for  any  defi- 
ciency issue  against  "the  defendants"  is  wrong. 
Such  execution  should  issue  against  the  husljand 
alone.— Gebhart  v.  Hadley,  19  Ind.  270. 


tb]    (Snp.  1866) 

Under  the  statute  changing  the  commoa 
law,  and  making  all  lands  of  the  judgment  d^- 
or,  whether  in  possession,  reversion,  or  remain- 
der, liable  to  be  sold  on  execution  against  the 
debtor  owing  the  same,  or  for  whose  use  die 
same  are  held,  the  right  of  survivorship  attadi- 
ing  to  the  owners  of  the  estate  held  by  the  baa- 
band  and  wife  as  tenants  by  the  entireties  docs 
not  constitute  a  contingent  or  vested  remainder, 
BO  as  to  render  it  liable  to  sale  on  execution  for 
the  debts  of  the  husband  or  wife  daring  timx 
joint  lives,  but  Is  a  mere  incident  to  the  estate. 
—Davis  T.  Claris  26  Ind.  424,  89  Am.  Dec  471. 

[c]  When  a  married  woman  fails  to  Interpose 
the  defense  of  coverture  to  a  suit,  she  is  es- 
topped from  ETalling  herself  of  such  fact  after 
judgment  to  avoid  execution.— (Sup.  1872)  Mc- 
Daniel  t.  Carver,  40  Ind.  2S0;  (1872)  Qaon  v. 
O'Dowd,  Id.  300. 

[d]  (Sop.  1877) 

A  husband  and  wife  may  maintain  an  ar- 
tion  to  enjoin  the  sheriff  from  levying  upon  and 
selling,  on  an  execution  against  the  husband, 
land  held  by  them  as  tenants  by  entireties— 
Hulett  T.  Inlow.  67  Ind.  41%  26  Am.  Bep.  61 

[e]  (Sap.  1882) 

Where  a  married  woman  is  a  member  of  a 
firm,  and  judgment  is  rendered  against  her  and 
ber  partner  on  a  firm  debt,  injunction  will  not 
lie  to  enjoin  the  satisfaction  of  the  judgment  oat 
of  her  land.— Burk  y.  Flatt,  S8  Ind.  283. 

[f]  (Sup.  188S) 

A  sale  of  land  upon  a  Judgment  against  the 
husband  alone  does  not  carry  the  interest  of  tbe 
wife.— Wright  T.  Tichenor,  104  Ind.  185, 3  N,  E 

853. 

Fob  Cases  pboh  Otheb  States, 

See  26  Cent.  Dig.  Hns.  &  W.  H  865-870. 
See,  also.  21  Cyc.  pp.  1S85-1588. 

1 24S.        fweeuent  of  imAgmoat  BgalMst 
wife's  sepMste  pvopertr. 

[a]    (Sap.  1860) 

In  a  sait  by  a  married  woman  to  recover 
personal  property  levied  upon  an  execution  is- 
sued on  a  Juctement  against  her  hnidiaiLd,  there 
was  no  error  in  admitting  In  eridence  a  written 
agreement  between  her  brother  who  gave  ber 
the  money  with  whidi  the  property  ma  boogfat 
and  her  trustee  under  wbicb  tbe  money  wai  ad- 
vanced to  ber;  its  execution  having  been  prov- 
ed.—Bellows  T.  Rosenthal,  31  Ind.  116. 

Fob  Gases  ntov  Otheb  States. 
See  26  CKnt.  Dio.  Hus.  &  W.  |  871. 
See,  also,  21  Cyc.  1588. 

§  243.  Appeal  mmA  enos. 

[ft]     (Sap.  1878) 

Where  a  complaint  against  a  bnaband  ud 
wife  prays  judgment  only  against  the  separate 
property  of  his  wife,  the  husband,  by  virtue  o( 
the  marital  relation,  can  join  in  an  appeal  fnm 
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a  jndKmeot  against  the  property  of  tbe  wUe.— 
HodMD  T.  Davii,  43  Ind.  258. 

m  (SUV.  inn 

If  a  complaint  to  lecoTer  for  work  done  and 
nutniala  fnmlahed  in  erecUag  a  house  on  the 
teal  catate  of  a  married  woman  allegea  that  the 
lutferials  were  furnished  and  the  wo)±  was  done 
at  ber  reqneat,  and  that  the  same  were  neces- 
sary, it  will  be  inferred  that  it  was  proved  on 
the  trial  that  her  contract  related  to  the  better- 
ment of  her  real  eatate,  and  the  court  should 
lender  judgment  charging  such  estate  with  the 
value  of  such  improvement— Sharpe  t.  Clifford, 
44  iDd.  340. 

[c]  (Bap.  18SS) 

Where  a  husband  and  wife  unite  in  an  as- 
rignment  of  error,  the  assignment  will  be  good 
as  to  both  if  it  is  good  as  to  the  wife.— Magel 
r.  MlUigan.  50  N.  E.  564,  150  Ind.  5S2,  65  Am. 
St  Rep.  382. 

[d]  (Sap.  1900) 

Where  the  third  paragraph  of  an  answer 
to  B  complaint  on  a  note  and  mortgage  alleged 
defendant'ii  coverture,  and  tbat  her  undertak- 
ing was  one  of  suretyship,  and  the  fourth  [wr- 
agrapb  alleged  the  same,  and  that  plaintiff  had 
knowledge  of  the  facts  alleged  in  the  third,  the 
erroneous  sustaining  of  a  demurrer  to  the  third 
paragraph  was  not  harmless  error,  on  the 
pmund  tbat  the  same  evidence  was  admissible 
onder  the  fourth,  since  the  fourth  imposed  a 
(treater  burden  on  defendant,  by  requiring  proof 
that  plaintiff  bad  knowledge  of  the  facts  alleg- 
pd  therein.— Field  t.  Xoblett,  56  M.  E.  841,  154 
Ind.  357. 

For  Cases  fkom  Other  States, 

See  20  Cent.  Dig.  Hus.  &  W.  SS  872-874: 

2  Cent.  Dio.  App.  *  E.  J  1912 ;  3  Cent. 

DiO.  App.  &  E.  i  21>«7. 
See,  also,  21  Cyc.  pp.  1589,  ir>00. 

IS44.  Coats. 
M  (Sap.  1875) 
Where  a  married  woman  sues  in  her  own 
name  for  her  separate  property,  and  fails  to 
maintain  her  acti<Hi,  she  is  liable  for  costs  as 
other  persons  la  like  cases. — Adams  v.  Waters, 
50  Ind.  325. 

Fob  Cases  fbou  Other  States, 

See  26  Cent.  Dio.  Hub.  ft  W.  li  875-877. 
See,  also,  21  Cyc.  p.  4581. 


TH.  OOMMUHITV  PBOPEBTT. 

As  vested  right,  see  CONSTITUTIONAL  Law,  S 

96. 

Fob  Cases  fbom  Otheb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  f§  878-1045. 
See,  also,  21  Cyc.  pp.  1633-1719 ;  notes,  96 
Am.  St  Rep.  916,  126  Am.  St  Rep.  90. 


▼m.  SEPAAATION  AND  SEPABATE 
lEAIMTEKAMOE. 

Alimony  in  actions  for  divorce,  see  DIVOBCE, 

H  199-288. 

Effect  of  separation  on  disabilities  of  coverture, 

see  ante,  f  65. 
Effect  of  separation  on  husband's  liability  for 

necessaries  for  wife,  see  ante,  S  19. 
Stipulations  and  agreements  as  to  alimony  in 

actions  for  divorce,  see  Divobce,  S  236. 

S  277.  Separation  acreements. 

Bar  to  or  release  of  dower,  see  DowEB,  '|  42. 
Contract  against  public  policy,  see  Contbacts, 
I  111. 

Election  between  separation  agreement  and  dow- 
er, see  DowEB,  |  58.  . 

Fob  Cases  fboh  Otheb  States, 

See  26  Cent.  Dig.  Hus.  &  W.  S8  104C- 
1061. 

See,  also,  21  Cyc.  pp.  1502-1598;  note,  38 
a  a  A.  eOS;  note,  83  Am.  St.  Rep.  859. 

§  278.           Reqvlaites  ud  vaUdlty. 

[aj    (Sap.  1S20) 

Where,  on  the  separation  of  husband  and 
wife,  the  husband  bound  himself  by  deed  to  pay 
to  a  trustee  a  certain  sum  annually  for  four 
years  for  his  wife's  maintenance,  reserving  the 
right  to  deduct  from  the  amount  whatever  he 
should  have  to  pay  for  debts  subsequently  con- 
tracted by  her,  semble  that  though  be  be  not 
ID  any  respect  indemnified  against  ber  debts, 
tbe  contract  Is  valid  as  against  him,  though  in 
such  case  it  will  not  be  enforced  to  tbe  preju- 
dice of  one  of  his  creditors  or  purchasers. — 
Reed  V.  Beazley,  1  Blackf.  97. 

[b]    (Sap.  1888) 

An  agreement  between  husband  and  wife, 
made  in  view  of  sepHmtion,  and  fully  executed 
on  tbe  part  of  the  husband,  for  a  fair  and 
reasonable  oonRideration,  may  be  upheld  in 
equity,  although  made  by  parol;  and  the  inter- 
vention of  a  trustee  is  not  necessary. — Dutton 
V.  Dutton,  30  Ind.  452. 

[cl    (Sup.  18H) 

A  contract  between  a  husband  and  wife. 
In  view  of  separation,  whereby,  in  consideration 
of  a  conveyance  of  a  just  and  fair  proportion 
of  his  property,  she  relinquishes  all  her  rights 
in  bis  proper^,  as  wife  or  widow,  not  having 
been  rescinded,  is  binding.— Hilbiah  v.  Hattle. 
145  Ind.  SO,  44  N.  E.  20,  33  U  R.  A.  783. 

(dl    (App.  1899)  * 

A  wife  cannot  recover  support  provided  for 
in  a  contract  with  her  husband  which  recites 
that  they  were  living  apart  "by  reason  of  the 
abandonment  one  of  tbe  other,"  since,  the  con- 
tract failing  to  show  tbat  she  left  him  for  rea- 
sons justified  by  law,  she  has  no  claim  for  sup- 
port and  hence  the  contract  to  furnish  it  is 
without  consideration. — Sdierer  v.  Scherer,  55 
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N.  D.  401.  23  Ind.  App.  384,  77  Am.  St  Bep. 
437. 

Fob  Cases  fbou  Otheb  Staies, 

See  26  Cest.  Dig.  Hub.  ft  W.  H  104ft- 
1053;  11  GBMT.  Dxo.  Contracti,  U  615, 
517. 

See,  also,  21  Cyc.  pp.  1502-1694^ 


f  S79.         Oonatnetioa  amd  opentlatt. 

M    (Snp.  1820) 

On  the  Beparation  of  a  husband  and  wife, 
the  husband  bound  hfrnself  by  deed  to  pay  to  a 
trustee  a  certain  sum  annually  for  foar  years 
for  his  wife's  maintenance,  reserving  the  right 
to  deduct  from  the  amoaut  whatever  he  should 
be  obliged  to  pay  for  debts  which  she  might  sub- 
sequently contract  Held,  that  the  contract 
was  obligatory  at  law  against  the  husband. — 
Reed  v.  Beazley,  1  Blackf.  97. 

Fob  Cases  frou  Otheb  States. 

Sec  26  Cent.  Dig.  Has.  ft  W.  H  1054, 

1056-1060. 
See,  also,  21  Cyc.  pp.  lS9a-1598. 


S  282.  Riclit  to  allowamee  for  aulate> 

nance. 

Fob  Cases  fbou  Otheb  States, 

Si;e  26  Ce«t.  Dig.  Hub.  |  W.  »  1062- 
1073. 

See,  also,  21  Cyc.  pp.  1098-1603. 


$283.    Of  wife. 

[a]  (Svp.  1878) 

The  relief  provided  by  1  Rev.  St  1876. 
p.  553,  for  a  married  woman  "deserted  by" 
ber  husband,  cannot  be  had  by  one  who  leaves 
her  husband,  though  she  have  good  cause  for 
so  doing.— Stanbrough  v.  Stanbrough,  60  Ind. 
275. 

The  word  "abandonment,"  as  need  in  1 
Rev.  St.  187G,  p.  553,  is  the  act  of  willfully 
leaving  the  wife  with  intent  to  cause  a  palpable 
separation  from  ber,  and  implies  an  actual  de- 
sertion of  the  wife  by  the  husband. — Id. 

[b]  (App.  1893) 

A  husband  who  contracts  a  venereal  dis- 
ease from  adulterous  intercourse,  and  inoculates 
bis  wife  therewith,  in  consequence  of  which 
Bbe  leaves  him,  t^ing  her  children  with  her, 
is  guilty  of  a  desertion  of  the  wife,  within  the 
meaning  of  Rev.  St  1881,  i  5132,  d.  1,  which 
renders  the  husband  liable  for  the  support  of 
his  wife  and  children  on  his  desertion  of  them. 
Stanbrough  v.  Stanbrough,  60  Ind.  Ind.  275. 
explained.— Carr  t.  Carr,  6  Ind.  App.  377,  33 
N.  E.  805. 

Fob  Cases  fbou  Otheb  States, 

See  26  Cbitt.  Dig.  Hob.  &  W.  H  1062- 

lora 

See,  also,  21  Cyc.  p.  1598.  i 


i  285.  Aetlona  for  separate  nalatanaaee. 

Fob  Cases  fbou  Other  States, 

See  26  Cent.  Dig.  Hus.  &  W.  ij  1074- 
1090. 

See,  also,  21  Cyc  pp.  1603-1610;  note,  77 
Am.  at  Rep.  228. 

S  286.           Natnre  and  toxm, 

M     (Sop.  1878) 

1  Rev.  St  1876,  p.  553,  providiog  relief 
for  a  wife  who  is  deserted  by  her  husband,  does 
not  contemplate  a  personal  judgment  as  for  ali- 
mony, but  only  provides  for  the  rental  or  sale 
of  the  deserting  husband's  property  from  time 
to  time  for  the  temporary  support  of  the  wif«. 
— Stanbrongfa  t.  Stanbnragb,  60  Ind.  275. 

[b]  (Snp.  1896) 
An  action  by  a  wife  against  the  husband 
for  support  under  the  statute  on  the  ground 
that  be  had  abandoned  her  without  making  pro- 
vision for  her  and  her  children  is  a  purely  stat- 
utory action.— Arnold  r.  Arnold,  39  N>  862, 
140  Ind.  199. 

§290.    Pleadlnc 

[a1    (Sap.  1885) 
A  complaint  by  a  wife  for  separate  snpport 
because  of  desertion,  which  failed  to  alti^  that 
the  desertion  was  without  cause,  held  cured  by 
verdict— Harris  v.  Harris,  101  Ind.  498. 

[b]  (Snp.  1889) 

ReT.  St.  1881,  i  5132,  provides  that  a  nVt 
may  sae  for  the  sai^rt  of  hexself  and  cfaildren, 
among  other  cases,  when  the  husband  has  de- 
serted her;  and  Section  5133  prescribeB  that  tbe 
complaint  shall  set  forth  at  least  one  of  tbe 
grounds  spedfied  in  the  pteceAng  section.  BM, 
when  the  complaint  alleged  that  defendant  hid 
frequently  abused  plaintiff  without  cause,  charr- 
ed her  with  infidelity,  threatened  her  Ufe,  and 
driven  her  sway  from  home,  compelling  her  to 
take  her  infant  children  with  her.  that  an  ob- 
jection .that  the  complaint  did  not  snffldently 
charge  defendant  with  desertion  must  be  raised 
by  demurrer,  and  cannot  be  considered  when 
raised  for  tbe  first  time  after  triaL— Walter  t. 
Walter,  117  Ind.  247,  20  N.  B.  14& 

[c]  (App.  ISS8) 

While  a  prayer  for  a  money  Judgment 
in  the  sum  of  $2,000  is  not  to  be  commended, 
under  Rev.  St.  1881,  S  6133,  requiring  tbe  com- 
plaint in  an  action  by  a  wife  against  her  bos- 
band  for  the  support  tif  herself  and  infant  diil- 
dreu  to  state  tbe  sam  necessary  for  snch  sup- 
port, yet  a  demorrer  will  not  be  sustained  to 
the  complaint  In  the  absence  of  a  direct  attack 
thereon  for  this  reason.— Carr  t.  Carr,  6  Ind. 
App.  377,  83  N.  B.  806. 

In  an  action  by  a  wife  against  her  boa- 
band  for  the  support  of  liersdf  and  Infant 
children,  an  allegation  in  the  complaint  that 
the  hosband,  withoot  cause,  had  "abandraed" 
h«  and  them,  to  a  snffident  allegation  of  "de- 
sertion," under  Rer.  St  1881,  {  6132,  cL  1. 
which  provides  that  a  married  woman  may  ob- 
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tnin  pmidoD  for  the  mpport  of  hendf  and 
iafiint  childTen  when  the  haaband  ihaU  have 
"deserted"  her  and  them  withoitt  canM,  not 
leaTins  her  or  them  aoffident  jwoTWon  for  her 
or  their  support. — Id. 

Under  Rev.  St.  1881,  |  5132.  cl.  4,  which 
enables  the  wife  to  obtain  prorision  for  the 
support  of  herself  and  infant  children  where 
the  husband  renounces  the  marriage  coveoant, 
and  refuses  to  live  with  the  wife  in  the  con- 
jugal relations,  by  jolnins  himself  to  a  sect  or 
denomioatlon,  the  doctriae  of  which  requires  a 
reaunciation  of  the  marriage  covenant,  an  alle- 
gation in  the  complaint  that  the  husband  had 
"renounced  the  marriage  relation"  is  insuOi- 
cient,  in  the  absence  of  an  averment  that  he 
had  joined  liimself  to  luch  a  sect  <«  denomi- 
nation.— Id. 

[d]  (8«p.UH) 
In  an  action  for  support  by  a  wife 
agidnit  her  husband,  where  the  compUint  did 
not  state  what  amount  would  be  necessary  to 
the  maintenance  of  the  plaintiff  and  her  chil- 
dren, as  required  by  section  68TS,  3  Rev.  Sl 
18M  (section  S138,  Rer.  St  1881),  it  waa  fatal- 
ly defective.— Arnold  r.  Arnold,  140  Ind.  109, 
89N.  E.  862. 

In  an  action  by  a  wife  against  her  hus- 
band for  failure  to  support,  there  must  be  a 
reasonably  fair  attempt  in  the  complaint  to 
bring  the  case  within  the  terms  and  conditions 
of  the  statute  authorising  such  action.— Id. 

M     (APV.  1906) 

In  a  salt  by  a  wife  for  separate  mainte- 
nance, a  general  allegation  of  desertion  is  suf- 
fl(jent  to  Justify  the  admission  of  evidence  that 
the  desertion  waa  without  cause.— Smith  r. 
Smith,  74  N.  R  1008,  35  Ind.  App.  610. 

Under  a  charge  of  desertion,  in  an  action 
of  support,  the  wife  may  prove  the  cause  there- 
of as  bearing  on  the  amount  of  allowance.- Id. 

In  an  action  by  a  wife  for  separate  sup- 
port oh  the  ground  of  desertion  and  fitilure  to 
pronde  through  dmukenness,  denials  of  intox- 
ication, desertion,  and  mistreatment,  and  allega- 
tions that  plaintiff  lived  separate  fnnn  defend- 
ant of  her  own  will,  and  without  cause,  and 
bad  never  offered  to  return  to  defendant,* or  ask- 
ed him  for  money,  were  provable  under  the  gen- 
eral denial.— Id. 

Fob  Cases  raoif  Otheb  States, 

See  20  Cent.  Dio.  Hus.  &  W.  i  1088. 
See,  also,  21  C^c  p.  160S. 


1297.  —  IMdemoe. 

M  (Sap.  1SS9) 
Rev.  St  1881,  SI  5132,  5133,  provide  that  a 
wife  may  sue  for  the  support  of  herself  and 
children,  among  other  cases,  when  the  husband 
has  deserted  her.  Held  that,  in  such  an  action, 
evidence  of  the  husband's  conduct  towards  the 
wife  Immediately  before  and  during  the  year  pre- 
vious to  the  separation  la  competent  as  hearing 


on  the  question  of  the  husband's  desertion.— 
Walter  v.  Walter,  117  Ind.  247,  20  N.  E.  148. 

Fob  Cases  fboh  Otheb  States, 

See  26  Gent.  1>io.  Hus.  &  W.  |  1000. 
See,  also,  21  Cyc  p.  1607. 

S  298.         Amonnt  of  award* 

[a]  (8«p.  1^) 

In  a  proceeding  by  the  wife  for  support, 
the  court  may  ascertain  the  cause  and  the  dr- 
cumstances  of  the  abandonment,  and,  if  it  oc- 
curred under  circumstances  mitigating  or  justi- 
fying it,  it  would  seem  that  an  equitable  case 
is  not  mode  out  for  giving  more  than  what 
necessity  requires  for  a  support,  In  connection 
with  the  wife's  own  earnings,  where  the  prop- 
erty of  the  husband  amount  to  but  $700.— Chap- 
man T.  Chapman,  18  Ind.  880. 

[b]  (App.  1899} 

In  a  proceeding  by  a  wife  against  her  hus- 
band for  support  of  heraelf  and  child,  a  verdict 
of  $200  is  not  excessive,  where  the  buslwnd  has 
$1,1(K)  at  interest;  and  draws  $40  a  month  as 
wages.— Brackett  T.  Brackett,  S6  N.  B.  783,  23 
Ind.  App.  530. 

[C]    (App.  1902) 

In  an  action  by  a  wife  for  support  it  ap- 
peared that  the  defendant  had  deserted  plain- 
tiff and  had  assaulted  her.  Defendant  waa 
able-bodied  and  employed,  and  was  earning 
wages,  and  owned  certain  personal  property. 
Held,  that  a  judgment  against  defendant  for 
$60,  payable  in  monthly  installments  of  $5, 
was  sustained.— Dorsey  v.  Dorsey,  61  N.  E.  475, 
29  Ind.  App.  248. 

[d]    (App.  19€6} 

Under  Bums*  Ann.  St  1901,  S  6879,  rela- 
tive to  suits  by  wife  for  separate  maintenance, 
and  providing  that  the  court  m^  make  such  or- 
ders and  allowances  in  the  nature  of  alimony 
as  may  seem  just  and  equitable,  tiie  court  is 
justified  In  such  an  action  in  ordering  the  pay- 
ment of  a  weekly  allowance  Instead  of  a  sum 
in  gross.- Smith  v.  Smith,  74  N.  E.  1008,  35 
Ind.  App.  610. 

Fob  Cases  fbou  OrnER  States, 

See  2G  Cent.  Dio.  Hus.  ft  W.  |  1003. 
See,  also,  21  Cyc.  p.  1007. 

S  299.         Jndcment,  and  anf  Meememt 
thereof. 

Collateral  attack  thereon,  see  Judouest,  S  470. 

[a]   (Sap.  1859) 

In  a  suit  by  a  wife,  whose  husband  has 
abandoned  her,  under  St.  1857,  asking  that  a 
conveyance  of  his  laud,  in  which  she  joined,  may 
be  set  aside,  and  that  she  may  be  allowed  a  sup- 
port out  of  it,  where  there  is  but  a  nominal  judg- 
ment for  alimony,  the  conveyance  of  the  land 
will  not  be  disturbed  for  the  collection  of  the 
judgment,  at  least,  till  after  a  refusal  or  fail- 
ure to  i>ay  that  nominal  judgment  without  such 
disturbance.— Chapman  t.  Chapman,  13  Ind.  300. 
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[b]  (App.  IMI) 

Burnit'  Rer.  St  18»4.  »  6977-0062, 
G98G,  ^mpowerin;  the  wife  to  sue  for  support 
on  abandonment,  authorise  the  suit  in  the  coun- 
ty of  her  residence,  direct  that  the  complaint 
set  forth  the  property  of  the  husband  in  the 
state,  and  provide  for  the  sale  of  such  prop- 
erty by  commissioner,  and  that  on  confirma- 
tion the  purchaser's  title  shall  not  be  questioned 
collaterally  if  the  court  had  jurisdiction  of  the 
husband  by  servire  oE  process.  A  wife  sued  for 
support  in  the  county  of  her  residence,  and  on 
return  of  summons  without  service  process  wan 
issued  for  the  husband  in  another  county,  and 
served  by  leaving  copy  at  his  last  place  of  resi- 
dence. Decree  for  support  was  rendered,  land 
in  such  latter  county  ordered  sold,  and  a  com- 
missioner appointed  for  the  sale,  when  a  tran- 
script of  a  judgment  against  the  huslmnd  was 
filed.  Held  that,  as  the  court  had  jnrisdiction 
of  the  husband's  person  and  control  of  the  land 
when  the  transcript  was  filed,  the  rommisRion- 
er's  deed  c<Kiveyed  the  title  as  axainst  a  pur- 
chaser at  execution  sale  under  the  judfnnent 
lien.— Comstock  r.  Brandon,  Gl  N.  B.  CS6,  27 
Ind.  App.  475. 

[c]  (App.  1906) 

lender  the  express  provisions  of  Bums'  Ann. 
St.  intn,  I  6880.  the  court  may.  la  an  action  by 
a  wife  for  separate  maintenance,  authorize  the 
wife  to  lease  or  mortgage  the  husband's  real 
estate,  and  apply  the  proceeds  and  rents  to  the 
payment  of  alimony.— Smith  t.  Smith,  74  N.  E. 
lOOS,  35  Ind.  App.  610. 

For  Cases  fbou  Otheb  States, 

See  2G  Cent.  Dio.  Uus.  &  W.  H  l(K>i- 
10D7. 

See,  also,  21  Cyc.  pp.  1608-lClO. 

IX.  ABANDONMENT. 

Abaadonment  of  wife  as  barring  curtesy,  see 

CUBTEST,  S  11- 
As  class  legislation,  see  Constitutional  Law, 
§  208. 

Evidence  of  in  action  by  wife  for  malpractice  or 
nf;*Ii):ence  of  physician,  see  FiivsiciANS  and 

SUBOEONS,   I  18. 

S  302.  Nature  of  oSanse. 

[al     (Sap.  1836) 

Where  a  wife,  child,  or  children  are  at  the 
lime  of  being  deserted  by  the  husband  or  father 
left  with  a  comfortable  support,  whether  such 
pi-ovision  was  made  by  the  husband  or  father  or 
is  |)ot>seHsed  in  the  right  of  the  wife,  child,  or 
children,  the  desertion  is  not  criminal  within 
Itev.  St.  1881,  I  2133,  declaring  that  "whoever, 
without  cause,  deserts  his  wife,  child  or  chil- 
dren, and  leaves  such  wife,  child  or  children 
a  charge  upon  any  of  the  counties  of  the  state, 
or  without  provision  for  a  comfortable  support 
shall  be  fined."— State  v.  Rice,  o  N.  E.  006,  106 
Ind.  139. 


Fob  Cases  tsox  Other  States, 

See  26  Cent.  Dio.  Hub.  &  W.  {  llOa 
See.  also,  21  Cyc.  1611. 

f  30SV><  Penalties  and  aotions  tkentw. 

New  trial,  see  Penalties,  {  37. 
Pleading  matter  in  abatement,  see  Pleading, 
I  107. 

Ul  (Sap.  1901) 
On  a  prosecution  under  Acta  1805,  11.  167, 
for  a  fraudulent  marriage,  it  was  not  oecemr? 
that  the  complaint  disclose  that  relatrix  at  the 
time  of  the  marriage  bad  been  seduced  by  d<^ 
fendant  or  was  the  mother  of  a  bastard  child.— 
I-atsbaw  V.  State  ex  rel.  I-atshaw,  59  X.  E.  471, 
ir>0  Ind.  194. 

On  a  prosecution  under  Acts  1895,  p.  Hm. 
the  complaint  was  not  InsufGrient  because  it 
charged  that  defendant  fraudulently  entrred  in- 
to the  marriage  with  intent  to  escape  a  criminil 
prosecution,  and  it  appeared  the  particular 
prosecution  which  defendant  desired  to  avoid 
was  bastardy;  the  pleader  seeming  from  mis- 
apprehension to  have  considered  bastardy  as 
criminal  and  so  termed  it  in  the  complaint— Id. 

Prosecutions  under  the  statute  providinic 
for  the  bringing  of  actions  for  fraudulent  mar- 
riages (Acts  1885,  p.  167)  are  not  criminal,  but 
are  civil.— Id. 

Under  Act  1805.  p.  107,  givinz  an  action 
against  a  husband  for  after  fraudulently  marry- 
ing the  wife  abandoning  her,  the  facts  alleged 
in  tlie  complaint  must  be  substantially  sufficient 
to  bring  the  case  within  the  statute.— Id. 

In  an  action -to  recover  the  penalty  which 
Acts  1895.  p.  107,  gives  to  an  abandoned  vile 
against  a  husband  who  has  fraodnlently  mar- 
ried her  to  avuid  civil  or  criminal  liability  for 
bastardy,  a  complaint  that  one  G.,  who  vas 
under  prosecution  for  bastardy,  preferred  by 
A.,  married  said  A.  with  intent  to  escap?  a 
criminal  prosecution,  who  was  then  and  there 
pregnant  with  a  bastard  child  by  said  G.,  and 
that  said  G.  did  unlawfully  abandon  her,  etc. 
states  .a  cause  of  action  under  the  statute. 
(bouRh  the  statutes  used  the  words  "mother  of 
the  bnstard  child,"  and  the  {deadlDg  "pregnant 
with*'  such  child.— Id. 

Acts  1805.  p.  167,  i  4,  provides  that  the 
practice  In  actions  of  an  abandoned  wife  against 
a  husband,  who  married  her  to  avoid  liabilitr 
for  bastardy,  sfaall  be  governed  by  the  laws  gor- 
eming  prosecutions  for  bastardy.  By  Bastardy 
Act,  i  15  (Bums'  Rev.  St.  1804,  {  1004;  Hor- 
ner's Rev.  St.  1807,  |  0^),  the  court,  and  not 
the  jury,  fixes  the  amount  which  defendant 
ought  to  pay.  Held  error,  la  an  action  nnder 
the  former  statute,  to  submit  the  assessment  of 
damages  to  the  jury  under  instmctfons.— Id. 

In  an  action  for  a  statutory  penalty  by  ao 
abandoned  wife  against  a  husband  who  had 
fraudulently  married  her  to  avoid  prosefotiDO 
for  bastardy,  an  instruction  that,  if  the  jan* 
should  find  certain  issuable  facts  to  be  IKK, 
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tbej  might  infer  t»-  conclade  that  the  marriage 
■wuB  fnndulent  on  the  part  of  defendant,  and 
bad  been  entered  Into  by  him  to  avoid  the  con- 
seqaeneea  of  a  bastardy  prosecatioo.  and  that 
then  their  vepdlct  ihonld  be  for  pUiintiff,  was 
improper,  anch  conclusion  being  a  Qaeation  of 
fact,  and  not  <tf  law.— Id. 

The  word  "abandon,"  in  Bums'  Rev.  St 
1901,  i  T298b.  providing  that  any  male  person, 
wlio,  being  at  the  time  under  or  liable  to  a 
proaecutioo  for  seduction  or  bastardy,  fraudu- 
lently enteiB  into  a  marriage  with  the  female 
who  has  been  seduced,  or  who  is  the  mother  of 
the  bastard  child,  with  the  Intention  of  there- 
by avoiding  audi  prosecution,  and  who,  within 
two  years  after  the  marriage,  shall  abandon 
his  wife,  or  cruelly  or  Inhumanly  mistreat  his 
wife,  or  fail  and  neglect  to  reasonably  provide 
for  her  support,  shall  be  liable  to  a  penalty, 
m(>ans  a  phydcal  abandonment,  and  does  not 
Include  a  conBtructive  abandonment— Milboume 
V.  State  ex  reL  Milboume.  6S  X.  E.  684,  161 
Ind.  364. 

In  an  action  nnder  Bums*  Rev.  St  1001,  § 
T208a,  providing  that  any  male  person  who, 
being  at  the  time  under  or  liable  to  a  prosecu- 
tion for  seduction  or  bastardy,  fraudulently 
marries  the  female  who  baa  been  seduced,  or 
who  is  the  mother  of  the  bastard  child,  with 
the  intention  of  avoiding  the  prosecution,  and 
who  within  two  years  thereafter  abandons  his 
wife  or  neglects  to  provide  for  her,  etc.,  shall 
be  liable  to  an  action  for  the  recovery  of  a  pen- 
alty, an  instructipn  that  the  evidence  admitted 
tending  to  show  the  treatment  of  the  husband 
by  the  wife  might  be  considered  by  the  jury, 
together  with  the  other  evidence  in  the  case, 
in  determining  the  relations  existing  between 
the  husband  and  the  wife,  and.  if  the  husbaod 
abandoned  the  wife,  whether  he  had  any  suffi- 
cient cause  therefor,  was  not  erroneous,  as  in- 
forming the  jury  that  the  evidence  could  only 
he  considered  on  the  question  whether  be  had 
any  sufficient  cause  to  abandon  the  wife.— Id. 

[c]    (App.  1»03) 

Bums*  Rev.  St.  1001,  i  7298a,  subjects  to 
a  penalty  any  male  person  who,  having  be- 
come civilly  or  criminally  liable  for  bastardy 
or  seduction,  shall  marry  the  wronged  female 
with  intent  to  escape  prosecution,  and  after- 
wards maltreat,  desert,  or  fail  to  provide  for 
her.  Section  7298b  provides  that  the  action 
Bhall  be  instituted  in  the  name  of  the  state  "on 
the  relation  of  the  wife,  but  such  wife  shall 
not  be  liable  for**  costs,  except,  etc.  Section 
7298d  provides  the  practice  to  be  followed,  as- 
■imilating  it  to  that  in  bastardy  proceedings, 
and  permits  the  defendant  to  be  released  from 
Jail  after  a  year's  imprisonment  if  he  is  un- 
able to  satisfy  the  judgment,  and  the  judge 
deema  Urn  sufficiently  punished.  Held,  that  a 
divorce  obtained  by  the  wife  after  the  hus- 
band's desertion,  and  before  the  institution  of 
suit  under  these  statutes,  was  no  defense  tbere- 


to.— State  ex  rel.  T^nnoy  t,  Lannoy,  OS  N.  B. 

1052,  30  Ind.  App.  335. 

[d]  <App.l906) 

Bums*  Ann.  St  1901,  {  7298a,  prescribes 
a  penalty  for  fraudulent  marriages  contracted 
to  avoid  seduction  or  bastardy  proceedings, 
where  the  man  contracting  the  marriage  aban- 
dons or  fails  to  provide  for  his  wife.  Section 
7298b  provides  that  the  action  for  the  penalty 
shall  be  instituted  in  the  name  of  the  state, 
on  the  relation  of  the  wife.  Section  7298d  pro- 
vides that  the  action  "shall  be  governed  by  the 
laws  now  in  force  govenung  prosecutions  for 
bastardy."  Section  1004  authorizes  the  court 
in  bastardy  proceedings  to  fix  the  amount  to  be 
paid  by  defendant  and  to  prescribe  the  terms 
of  payment.  Held  that,  in  actions  to  recover 
the  penalty  prescribed  for  a  fraudulent  mar- 
riage, it  is  within  the  sole  province  of  the  trial 
court  to  fix  the  amount  of  the  penalty,  although 
the  trial  ia  had  by  a  jury.— State  ex  rel,  Riche- 
son  v.  Richeson,  75  N.  E.  846,  36  Ind.  App.  373. 

Under  Bums'  Ann.  St  1001,  $  729Sa  (Acts 
1895,  p.  107,  S  1>,  a  male  person,  guilty  of  bas- 
tardy or  seduction,  who  marries  the  female 
concerned,  and  who,  without  just  cause,  deserts 
her  or  mistreats  her  within  two  years,  ts  liable 
to  a  penalty  in  her  favor  In  a  BOm  not  less 
than  $200.— Id. 

In  an  action  for  a  penalty  for  a  fraudulent 
marriage  to  avoid  liability  in  bastardy  proceed- 
ings, where  defendant  married  the  relatrix.  a 
child  of  14,  assuring  her  that  he  would  live  with 
her  and  take  care  of  their  child,  and  at  the  end 
of  two  weeks,  without  cause,  deserts  her,  leav- 
ing her  without  support  he  is  guilty  of  a  fraud- 
ulent marriage.— Id. 

S  31S.  Indlotmamt  or  lafonutlom, 

[a]     (Snp.  1886) 

An  indictment  charging  desertion  of  his 
wife  by  defendant  "without  making  provision 
for  her  comfortable  support"  does  not  charge  an 
offense  within  Rev.  St  1881,  i  2033,  as  to  de- 
serting a  wife  and  leaving  her  "without  provi- 
sion for  comfortable  support."— State  v.  Bice, 
106  Ind.  138.  5  N.  E.  906. 

For  Cases  fbou  Otheb  States, 

See  26  Cent.  Diq.  Hus.  &  W.  S  1100. 
See.  also,  21  Cyc  p.  1613. 

i  313.  BHdenee, 
W  (s«p.isn) 

On  an  Issue  as  to  whether  idaintlir  aban- 
doned his  wife,  evidence  that  juat  before  the 
alleged  abandonment  took  place  the  wife,  who 
was  staying  with  her  mother,  told  plaintiff  that 
her  folks  did  not  want  him  to  come  there,  and 
that  he  had  better  go  somewhere  else  and  get 
work,  was  material  and  relevant— Dye  v.  Davis, 
05  Ind.  474. 

Fob  Cases  fbosc  Other  States, 

See  26  Cent.  Dig.  Hus.  &  W.  |  1110. 
See,  also,  21  Cyc.  p.  1614. 
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S  315 

S  315.  JndsmeBt  or  order. 

Failure  to  comply  with  order  aa  contempt  iee 
conteupt,  h  20,  33. 

Fob  Cases  fbom  Othee  States, 

i>:EE  30  Cent.  Dig.  Hub.  &  W.  {  1U2. 
See,  also,  21  Cyc.  p.  ItilS. 

X.  ENTICING  AND  AUENATINO. 
i  322.  M»t«re  «md  form  of  reaiedr. 

[a]  (APP.1S92) 

The  action  for  alienatinK  a  wife's  affec- 
tions is  not  based  upon  the  loss  of  the  wlfe'a 
services,  but  upou  the  loss  of  the  consortium. — 
Adams  t.  Main,  3  Ind.  App.  232,  29  N.  E.  792, 
50  Am.  St.  Kep.  206. 

Fob  Casks  fbom  Otdeb  States. 

See  26  Cent.  Dig.  Hus.  &  W.  |  1117. 

S323.  BIslit  of  Mtlon. 

Fob  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  Has.  &  W.  Sf  Ultl, 
1119. 

See,  olso^  21  Cyc.  pp.  1617, 1622. 

S  324.    By  hnsbftHd. 

[a]  (Sup.  18S5) 

One  who  wrongfully  entices  another's  wife 
to  leave  him  and  go  to  another  state,  and  re- 
main there  with  him  for  10  days,  without  her 
husband's  consent,  is  liable  to  the  husband  in 
an  action  therefor,  although  there  may  have 
been  do  adultery.— Hifiham  t.  Vanosdol,  101 
Ind.  160. 

Fob  Cases  fboh  OxnER  States, 

See  26  Cent.  Dig.  Hus.  &  W.  S  1118. 
See,  also,  21  Cya  p.  1617;   note,  44  Am. 

St.  Rep.  845. 

I  325.    By  wife. 

ta]  A  wife  may  maintain  au  action  for  en- 
ticing away  and  alienating  the  affections  of 
her  husband.— (Sup.  1801)  Haynes  v.  Nowlia, 

129  Ind.  581,  29  N.  E.  389,  14  L.  R.  A.  787. 
28  Am.  St.  Rep.  213;   (18.02)  Wolf  v.  Wolf, 

130  Ind.  599,  30  N.  B.  306;  (1893)  Reed  v. 
Reed,  6  Ind.  App.  317,  33  N.  E.  038,  51  Am. 
St  Rep.  310;  (1893)  Holmes  v.  Holmes,  133 
lud.  386,  32  N.  E.  932;  (1895)  RaUsback  v. 
Kailsback,  12  Ind.  App.  659.  40  N.  E.  276. 
1119. 

[b]  (Sap.  ISSl) 

Since  the  statutes  have  given  to  married 
women  the  right  to  sue  alone  for  injuries  to 
their  persons  and  property,  a  married  woman 
can  maintain  an  action  in  her  own  name  against 
one  who  wrougfolly  entices  her  husband  from 
her,  and  thereby  deprives  her  of  his  consortium 
and  support.  Logan  v.  Logan,  77  Ind.  558, 
declared  not  an  authority  under  subsequent 
statutes.— Haynes  v.  Nowlin,  129  Ind.  581,  29 
N.  B.  389,  14  L.  R.  A.  787,  28  Am.  St.  Rep. 
213. 


[e]    (App.  1S91) 

A  divorced  woman  may  maintain  an  ic. 
tlon  for  damages  for  alienating  the  affectloo  of 
her  former  husband.— Postlewaite  v.  Poitle- 
waite,  1  Ind.  App.  473,  28  N.  E.  09. 

[d]    (Snp.  1893) 

Alienation  of  affections  of  a  woman'a  hus- 
band being  a  violation  of  her  personal  righis. 
she  may  sue  therefor  in  her  own  name,  aoder 
Rev.  St  1881,  S  5131.  providing  that  a  mar- 
ried woman  may  sue  in  her  own  name  for  an 
injury  to  the  person.— Holmes  t.  Holmes,  33  K. 
E.  932,  133  Ind.  380. 

te]     (App.  U»7) 

She  who  deiwives  a  husband  of  hit  irife'i 
society  and  services,  and  causes  her  to  kftTe 
him,  is  liable  to  an  action  for  damages.— Jonas 
v.  Hirsbburs.  48  N.  B.  656.  18  Ind.  App.  581. 

[n  (App.  iws) 

A  divorced  wife  Is  entitled  to  maintain  an 
action  against  her  former  mother-in-law  for 
alienation  of  the  affections  of  her  husband  bj* 
acts  maliciously  done,  which  were  calculated  to 
produce  such  result— Gregg  t.  Gna,  75  N.  E. 
674,  37  iDd.  App.  210. 

ES]    (App.  1908) 

A  wife  may  maintain  an  action  for  dam- 
ages for  the  malicious  alienation  of  ber  bn»- 
band's  affections.- Workman  t.  Workman,  43 
Ind.  App.  382.  85  N.  BL  997. 

[h]    (App.  IMO) 

The  gist  of  an  action  by  the  wife  for  alien, 
ating  her  husband's  affections  is  the  loss  of  the 
society,  assistance,  and  conjugal  affection,  or 
consortium,  of  the  husbands— Famemaa  t. 
Fameman.  90  N.  E.  775. 

Fob  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  Hu«.  &  W.  !  1119 
See,  also,  21  Cyc.  p.  1617;  notes,  3  L.  R. 

A.  (N.  S.)  470,  4  L.  R.  A.  (N.  S.)  643; 

notes,  28  Aol  St  Bepw  217,  46  An.  St 

Rep.  472. 

!  326.  Defenses. 
W    (Sop.  ISBS) 

In  an  action  for  enticing  away  plalDtiff*' 
wife,  it  is  no  defense  that  she  went  willioglf, 
and  defendant  did  nothing  but  furnish  ^ 
means  and  opportunity  for  the  elopeooit— Hic- 
ham r.  Yanosdol,  101  Ind.  100. 

[b]    (App.  IMS) 

Where  a  father  or  mother  is  charged  witli 
the  alienation  of  a  husband's  or  wife's  affectioD, 
the  quo  enimo  is  the  important  consideration; 
that  is,  was  it  malicious,  or  was  it  inspind  bj 
a  proper  regard  for  the  welfare  and  taapptD^ 
of  the  child?— Workman  v.  Workman,  43  Ind- 
App.  882,  85  N.  B.  997. 

Fob  Cases  fbou  OmEs  States, 

See  28  Cent.  Dig.  Hub.  &  W.  J  I12ft 
See,  also,  21  Cyc  pp.  1619-1621. 
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{  3S9.  Tlflie  to  ane  and  Uailtatians. 

Accnial  of  Tight  of  action  aa  affecting  limitar 
tions,  see  LiHiTATioif  of  AonoNS,  J  55. 

1332.  Flesdlac. 

[a]  Allegation  and  proof  of  adultery  ia  not 
necessary  to  sustain  an  action  for  alienating 
a  wife's  affections.— (App.  XS92)  Adams  v.  Main, 
3  Ind.  App.  232.  20  N.  B.  792,  SO  Am.  St  Rep. 
266,  following  Higham  v.  Tanosdol  (1885)  101 
Ind.  160. 

tb]  (Ap».l»3} 

Wben  the  action  for  tha  alimation  of 
the  affections  of  sdiUntiff*i  hnaband  la  against 
the  latter'a  parent,  the  complaint  Is  defectlTe  If 
it  fails  to  allege  that  the  acta  complained  of 
were  d<Hie  maticioualy^Beed  v.  Reed,  6  Ind. 
App.  317,  33  N.  E.  638,  51  Am.  St  Rep.  810. 

[c}     {App.  1897) 

In  an  action  to  recover  damages  for  alien- 
ating the  affections  of  plaintiff's  wife,  the  com- 
plaint need  not  aU^  that  plaintiff  was  with- 
out  fault— Townsend  r.  Cleveland  Fire  Proof- 
ing Co.,  47  N.  E.  707.  18  Ind.  App.  568. 

W    (App.  1817) 

A  hasband's  complaiat  for  alienating  his 
wISe'a  affections,  alleging  that  the  wife  was 
penroaded  to  "abandon  him,  his  house  and  home, 
and  to  live  away  and  apart  from  him,"  makes  it 
snfficientiy  clear  that  he  and  the  wife  were  liv< 
ing  tt^ther.— Jonas  Hirahbui^,  48  N.  E. 
656.  18  Ind.  App.  681. 

A  complaint  for  alienating  a  wife's  affec- 
tions need  not  allege  that  complainant  was 
without  fault,  nor  that  the  husband  and  wife 
were  living  peaceably  and  happily  together,  nor 
need  it  state  ia  detail  the  means  and  language 
used  to  accomplish  radi  alienation.— Id. 

[•]     (App.  1898) 

In  an  action  for  alienating  a  wife's  affec- 
tion*, the  complaint  need  not  set  forth  what 
was  said  by  defendant  to  the  wife,  or  the  char- 
acter of  the  Btatementa  whereby  her  affections 
were  alienated.— Bockman  v,  Ritter,  52  N.  B. 
100,  21  Ind.  App.  250. 

A  complaint  for  alienating  a  wife's  affec- 
tions, atating  that,  four  years  before,  defend- 
ant bcRan  to  poisoa  the  wife's  mind,  does  not 
show  that  it  is  barred  by  the  two-years  limita- 
tion, when  it  appears  that  the  wife  did  not 
leave  her  husband,  and  declare  she  would  no 
longer  live  with  him,  until  two  weeks  before 
suit  eonmenced.— Id. 

Failure,  In  a  complaint  for  alienating  a 
wife**  affections,  to  aver  that  defendant  knew 
she  was  plaintiff's  wife,  la  obviated  by  aver- 
ment that  defendant  knowingly,  purposely,  and 
malldously  aUenated  the  affectlona  of  plain- 
tUTs  wife  from  him,  and  bndce  up  his  family. 
-Id. 

in     (App.  1906) 

Where  a  complaint,  in  an  action  for  alien- 
ation of  the  affections  of  plaintiffs  husband, 
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alleged  their  marriage  with  the  fxinaent  and 
approbation  of  defendant,  who  was  the  bos- 
band's  mother,  the  birth  of  Issue,  and  an  alleged 
separation  by  the  allenatim  of  the  affections  of 
plaintiff's  husband  by  defendant  by  the  use  of 
malicious  means  described,  the  result  of  which 
was  that  he  became  so  cruel  to  plaintiff  that 
she  was  compelled  to  separate  from  him,  an 
amendment  alleging  that,  when  plaintiff  and 
her  husband  were  married,  he  had  great  love 
for  her,  which  continued  until  lost  and  alienat- 
ed by  defendant's  acts,  was  not  objectionable 
as  materially  changing  the  case  made  by  the 
cmnplalnt^— Orenr  Oreg^  76  N.  B.  674,  87 
Ind.  App.  210. 

In  an  action  by  a  wife  against  her  hus- 
band's mother  for  alienation  of  the  affections 
of  her  husband,  the  complaint  must  aver  that 
the  acts  charged  against  defendant  were  ma- 
liciously done;  the  presumption  being  that  the 
mother  had  acted  for  the  best  interest  of  her 
child.— Id. 

Fob  Cases  fsou  Otreb  States, 

Sek  26  Cent.  Dio.  Hub.  ft  W.  I  1123. 
See,  also,  21  Gyc.  p.  1623. 

i  333.  Evldenoe. 

Admissions  as  evidence,  see  Evidence,  t  248. 
Opinion  evidence,  see  Evidence,  8g  471,  474^. 
Presumption  from  failure  to  call  witoeaa,  see 

Evidence,  $  77. 
Res  gesttt,  see  Evidence,  S  121. 

[a]  (8VP.18C1) 

In  an  action  for  seducing  Ae  wife  of  the 
plaintiff,  tiie  opinion  of  a  witness  that  she  was 
not  furnished  with  a  house  suitable  to  live  in 
was  incompetent— Dallas  t.  Setters,  17  Ind. 
470,  79  Am.  Dee  48». 

[b]  (Sap.  ISTS) 

In  an  action  for  debauching  the  wife  of 
the  plaintiff,  a  letter  from  the  wife  of  the  de- 
fendant to  the  wife  of  the  plaintiff,  not  shown 
to  have  been  written  by  the  authority  of  the 
defendant,  is  inadmissible  as  evidence  against 
the  defendant— Underwood  v.  Linton,  44  Ind. 
72. 

[el    (S«p.  1886) 

In  an  action  for  enticing  away  plalntUTs 
wife,  statements  by  the  wife  to  a  third  person, 
on  the  day  of  her  leaving,  that  her  husband 
did  not  treat  her  as  he  should,  and  that  she 
would  never  live  with  him  again,  held  Inadmis- 
sible in  mitigation  of  damages,  not  being  a  part 
of  the  res  gestn  nor  imputing  cruelty.— Higham 
T.  Yanosdol,  101  Ind.  160. 

[d]    (App.  1892) 

Plaintiff,  in  an  action  for  alienating  his 
wife's  affections,  showed  that  while  the  chil- 
dren were  sick  their  mother  left  them,  and  ac- 
companied defendant  to  places  of  amusement. 
Held,  that  testimony  offered  by  defendant  of  a 
general  character  as  to  how  the  wife  treated 
her  children  was  properly  excluded,  as  not  with- 
in tbe  iHSue  of  the  effect  on  the  wife  of  de- 
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fendant's  conduct.— Adams  v.  Main,  3  Ind.  App. 
1^32,  20  X.  E.  792,  uO  Am.  St.  Bep.  266. 

tel     (App.  1906) 

In  a  suit  by  a  wife  for  alienation  of  the 
afFections  of  her  husband,  the  law  presumes 
generally  that  the  hasband  has  conjugal  affec- 
tion for  bis  wife,  and  the  burden  is  on  the  de- 
fendant to  prove  the  contrary.— Gregg  t.  Gregfe 
75  N.  E.  674,  37  Ind.  App.  210. 

Evidence  in  an  action  for  the  alienation  of 
the  affections  of  plaintiff's  hasband  by  bis  fa* 
ther  held  insufficient  to  support  a  verdict  for 
plaintiff.— Workman  t.  Workman,  43  Ind.  App. 
382,  85  N.  E.  997. 

Where  a  father  or  mother  is  charged  with 
the  alienation  of  a  husband's  or  wife's  affection, 
the  motive  of  the  iMtrent  in  harboring  or  ebe!- 
tering  the  child  is  presumed  to  be  good  until 
the  contrary  appears. — Id. 

[gl    (App.  1910) 

in  an  action  for  alienating  plaintifTs  hus- 
band's affections,  it  appeared  that  defendant, 
while  consulting  an  attorney  on  other  matters, 
stated  that  her  son,  plaintitTs  husband,  wanted 
to  know  how  lonn  he  would  have  to  wait  to  gpt 
a  divorce,  and  that  the  lawyer  told  her  that 
they  would  have  to  be  separated  for  two  years. 
It  also  appeared  that,  when  defendaot  reported 
such  fact  to  her  son,  she  laughed.  Held  not  to 
show  either  malice  or  continued  effort  on  the 
part  of  defendant  to  keep  her  son  and  plaintiff 
separated.— Farneman  v.  Farnemao.  91  14.  E. 
968,  denying  rehearing,  90  N.  £.  773. 

Fob  Cases  fbom  Other  States, 

See  20  Cent.  Dig.  Hus.  &  W.  |  1124. 
See,  also,  21  Cyc  pp.  1624,  1625. 

1334.  DmmftcM* 

la]  (APP.U93) 
The  loss  of  services  is  an  element  of  dam- 
age in  an  action  for  alienation  of  a  wife's  af- 
fections, and  snch  loss  does  not  depend  upon 
actual  separation  of  the  parties,  but  may  be 
based  upon  the  lessening  in  value  or  efficacy  of 
her  sen-icea,  even  though  she  continues  to  per- 
form them. — Adams  v.  Main,  3  Ind.  App.  232, 
29  N.  £.  792,  50  Am.  St.  Rep.  266. 

[b]  (App.  1906) 
In  an  action  for  alienation  of  affections, 
damages  are  recoverable  for  loss  of  the  con- 
sortium, regardless  of  the  Question  of  loss  of 
service.— Gregg  v.  Gregg,  75  N.  E.  674,  37  Ind. 
App.  210. 

Exemplary  damages  may  be  given  in  an 
action  by  a  wife  against  the  mother  of  her 
husband  for  alienation  of  the  busband'a  affec- 
tions.—Id. 

Fob  Gases  fbom  Other  States. 

See  26  Cent.  Dig.  Hus.  &  W.  f  1125. 
See,  also.  21  Cyc.  pp.  1621.  1022. 


S  336.  ^MmL 

[a]  (APP.UM) 

In  an  action  for  alienating  tbe  affeetioiii 
of  plaintifTs  mite,  an  inatruction  that,  if  de- 
fendant gave  presents  and  attentioos  to  plain- 
tifTs wife  with  plftlntifTa  cmisent,  wldi  no  nil 
intent,  and  not  Intendkig  to  alienate  her  iIEk- 
tions,  and  never  had  carnal  knowledge  of  her, 
plaintiff  cannot  recover,  even  tbonib,  as  ■  cod- 
seqnence  of  andi  acts,  abe  conceived  a  fOodncH 
and  affectim  for  defendant,  does  not  leave  it 
be  inferred  tiiat  want  of  consent  woaU  node' 
defendant  liable,  and  is  not  objectionable.  If 
defendant  desires  a  charge  upon  the  effect  of 
want  of  consent,  be  should  request  it— Adami 
V.  Main,  3  Ind.  App.  232,  2&  N.  E.  702,  30  Am. 
St.  Rep.  266. 

[b]  (App.  1892) 

A  special  verdict  which  finds  that  false 
and  malicloDs  statements  were  made  to  plain- 
tiff's husband,  with  the  purpose  and  effect  of 
alienating  his  affecti(na,  and  that  plaintiff 
was  without  blame,  will  auMKnt  a  jadgment  in 
her  favor,  though  the  nature  of  the  statement! 
made  by  defendant  does  not  BM>ear.— Bailsback 
v.  Railsback,  12  Ind.  App.  659,  40  N.  E  270, 
U19. 

[0]  <App.UV7) 
A  special  verdict,  flndinj;  that  defendant 
acted  maliciously  In  causing  a  aepantion  of 
plaintiff  and  his  wife,  and  not  showing  any  act 
on  plaintiff's  part  that  would  cause  bis  wife  to 
leave  him,  suffidently  finds  that  malice  existed 
on  defendant's  part.- Jonas  v.  Bizshbuigi  ^ 
E.  656. 18  Ind.  App.  581. 

[d]  (App.im) 

In  an  action  for  alienation  of  a  hodMnd*! 
affections,  malice  Is  a  jury  question  of  bet, 
and  not  one  of  law.— Kelso  t.  Kelso,  43  Ind. 
App.  115.  86  N.  a  1001. 

In  an  action  against  a  parent  for  aliena- 
tion of  a  husband's  affections,  an  instructiou 
held  erroneous  as  to  good  cause  or  legal  ground 
for  defendant's  act— Id. 

For  Cases  from  Other  States, 

See  2G  Cent.  Dig.  Hub.  &  W.  |  U2& 
See.  also,  21  Cyc.  p.  1626. 

S  337.  Jadsmeat. 
[a]    (App.  1897) 

A  judgment  for  atienatlDg  a  wlfe'i  bIThv 
tions,  and  persuading  her  to  leave  her  hnsbsnd, 
will  not  be  set  aside,  though  they  become  re- 
united pending  the  appeal.— Jonas  v.  Hirehbnrfc 
48  N.  E.  656.  IS  Ind.  App.  681. 

XL  CBISaMAI.  CONVEBaATIOH. 

Concealment  of  cause  of  action  as  affectinx 
limitations,  see  IdUiTATioH  OF  Acnoai,  I 
104. 
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1 840.  HstmM  mmi  f •»  af  Ttmmij* 

M    (tap.  1845) 

CaM  is  the  proper  form  ot  setion  to  kcot- 
er  for  ciiminal  oonTerBAtioii.— Tan  Vaeter  v. 
HcKillip,  7  Blackf.  S7& 

Fob  Cases  nou  Other  States, 

8bb  26  Gbht.  Dig.  Has.  &  W.  1 1127. 
•    See.  also,  21  Cjc  p.  lG2ft 

1 341.  BIckt  of  aetloa. 

[a]  (Sap.  USS) 

A  woman  canoo^  by  cODBenttog  to  crim- 
inal conrersation  with  a  man  other  than  her 
husband,  deprive  her  hnsband  <tf  bia  right  of 
action  against  her  paramour.— Wales  t.  Miner, 
89  Ind.  11& 

P>1  <8«p.  1889)  ' 
Id  aa  action  by  a  husband  for  the  seduc- 
tion of  his  wife,  an  instruction  that  plaintiff 
cannot  recover  if  the  wife  consented  to  the 
eexaal  intercourse  is  erroneous.— Moore  v.  Ham- 
moDS,  119  Ind.  010. 21  N.  E.  1111. 

Foi  Cases  fbom  Otheb  States, 

See  26  C^EKT.  DiQ.  Hu^.  &  W.  i  1128. 
See.  also,  21  Cyc.  pp.  1(J26,  1027. 

iS42.  Defeuaes. 

Ul     (Sap.  1877) 
Condonation  of  a  wife's  adultery  with  one 
person  is  no  defense  to  an  action  against  anoth- 
er for  criminal  conversation.— Clooser  v.  Clap- 
per, S9  Ind.  S4& 

[b]  (Sap.  1882) 

In  an  action  for  criminal  conTersation,  the 
fact  that  the  Interconrse  took  place  after  plain- 
tiff and  hia  wife  had  finally  separated,  and  that 
before  commencement  of  the  action  she  had  ob- 
tained a  divorce,  was  no  defense.— Michael  v. 
Daultle,  S4  Ind.  544,  43  Am.  Rep.  100. 

[c]  (Snp.  1883) 

It  is  no  defense  to  an  action  for  criminal 
conversation  that  plaintiff  and  his  wife  were 
divorced  before  the  suit  was  bronght— Wales  v. 
.Miner,  89  Ind.  lia 

Fob  Cases  nwu  Otheb  States. 

See  26  C^nt.  Dio.  Hus.  &  W.  S  1129. 
See,  also,  21  Cyc.  pp.  1627, 1628. 

1347.  PlMidlHc. 

M  (tap.UH) 
It  is  a  snfflcient  all^tlon  of  marriage,  in 
a  complaint  for  criminal  conversation  with  the 
plaintiff's  wife,  tb&t  at  the  time  she  was  de- 
lianched  die  was  hia  wife.— Hanch  v.  Grantham, 
22  Ind.  53. 

[b]  (8«p.l8M) 

In  an  action  for  criminal  conversation,  It 
is  not  competent  for  the  defendant  to  plead  in 
bar  a  want  of  rlrtae  in  the  plaintiff  and  bis 
wife;  and  it  does  not  need  to  be  pleailed  at  all 
in  order  to  anthorize  evidence  ot  the  fact  to  be 
produced  in  mltigatioo  of  damages.— Harrison 
T.  Price,  22  Ind.  166. 
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[el  (8ap.Utt} 

The  complaint,  In  an  action  for  the  sednc- 
tioa  of  plaintiff's  wife,  need  not  aet  forth  the 
means  by  which  the  sedoctlon  was  accomidish- 
ed,  nor  that  the  woman  ledaced  was  plaintiPa 
wife  at  the  time  of  suit  brooght,  nor  tiiat  de- 
fendant knew  her  to  be  plaintifTs  wife  when  be 
sednced  her.— Wales  v.  Miner,  89  Ind.  118. 

It  is  not  error,  In  an  action  for  criminal 
conversation  in  which  the  statute  of  limitation 
is  pleaded,  to  permit  plaintiff  to  prove  acts  of 
guilt  between  defendant  and  his  wife  occurring 
more  than  two  years  before  suit  brought,  with- 
out first  having  proved  some  inch  act  occurring 
within  that  period.— Id. 

[d]  (Sap.  1884) 

In  an  action  for  criminal  intercourse  with 
plaintiff's  wife,  the  complaint  may  allege  the 
time  of  tbe  acts  of  connection,  with  a  contln- 
uando,  and  evidence  may  be  offered  for  any 
time  covered  by  the  complaint— Lemmon  t. 
Moore,  94  Ind.  4a 

Fob  Cases  mou  Other  Rtatbb, 

See  26  Gent.  Dig.  Hus.  &  W.  ||  1130. 
113J. 

See.  also.  21  Cyc.  pp.  1629.  1630. 

8  348.  EvldeBoe. 

[a]    fSop.  1845) 

In  a  suit  for  criminal  conversation,  evi- 
dence that  the  plaintiff  is  ill-tempered,  and  that 
previous  to  the  Illicit  intercourse  charged  he 
and  his  wife  lived  unhappily,  and  occasionally 
came  to  blowS,  is  inadmissible  In  mitigation  of 
damages.— Van  Vacter  t.  McKillip,  7  Blackf. 

57a 

tb]    (Sap.  1858) 

In  an  action  against  me  for  detiauching 
plaintiff's  wife,  the  confessions  of  the  wife  are 
inadmissible  a^nst  defendant.— McTey  v.  Blair, 
7  Ind.  590. 

[e]  (Snp.  1861} 

The  defendant,  in  a  suit  for  crim.  con., 
cannot  show  that  at  and  before  the  time  of  the 
seduction  charged  no  affection  existed  between 
ihe  plaintiff  and  his  wife.— Dallas  v.  Sellers,  17 
Ind.  479.  79  Am.  Dec.  489. 

[d]     (Sap.  1873) 

Cruelty  of  the  plaintiff  towards  bis  wife  is 
admissible  in  mitigation  of  damages  in  an  ac- 
tion for  seducing  the  wife.— Coleman  t.  White, 
43  Ind.  429. 

W    (Sap.  igm 

In  an  action  for  crim.  con.,  written  dec- 
larations by  the  wife,  not  proved  to  have  been 
authorissed  by.  or  In  the  possession  of,  defend- 
ant, cannot  be  read  in  evidence  against  him.— 
Underwood  t.  Linton,  54  Ind.  468. 

[f]  (Sap.  1877) 

In  an  action  for  criminal  conversation,  the 
general  bad  character  of  the  wife,  if  not  caused 
by  her  seduction  by  the  defendant,  may  be  given 
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in  evidence  In  mitigation  of  damagCB.— Clouser 
T.  Clapper,  50  Ind.  548. 

[g]  (Snp.isso) 

In  an  action  for  criminal  convenation  witti 
ttie  plaintiff's  wife,  the  defendant  ma;  show,  in 
mItigaUon  of  damages,  that  the  wife  consented 
to  the  adultery.— Ferguson  T.  Smethera,  TO  Ind. 
519,  36  Am.  Rep.  ISO. 

Fob  Cases  fbom  Otbeb  States, 

See  26  Cent.  Dig.  Hqs.  &  W.  IS  1132, 

1133. 

See.  also,  21  Cyc.  pp.  1630-1632;  note, 
48  Am.  Dec.  115. 

8  349.  DamaKM. 

E\-idence  in  mitigation  of  damages,  see  ante, 
i  348. 

[a]  (Sap.  1S80) 

The  jury,  in  estimating  the  damages,  can- 
not consider  the  injury  done  the  "happiness, 
reputation,  and  honor  of  the  plaintiff's  family." 
—Ferguson  t.  Smetbers,  TO  Ind.  619,  36  Am. 
Rep.  186. 

[b]  (Svp.  18SS) 

A  Terdlct  ot  tljOOO  In  favor  of  plaintiff, 
suing  for  criminal  conreraatlon  Inducing  a  di- 
vorce, will  not  be  set  aside  as  excessive,  although 
plaintiff'a  wife  may  have  been  somewhat  easily 
led  astray.— Wales  v.  Miner,  89  Ind.  118. 

Seduction  of  the  wife  beiog'in  the  nature 
of  a  fraud  on  the  husband,  exemplary  dam- 
ages may  be  allowed  in  all  cases  of  guilt — Id. 

Fob  Cases  fbou  Other  States, 

Sbb  26  Cent.  Dig.  Hus.  &  W.  S  1134. 
See,  also,  21  Gya  pp.  1628,  1629. 

S350.  TrUl. 
[ft]  (8«p.lS83) 

In  an  action  for  the  seduction  of  plaintiff's 
wife,  it  was  within  the  discretion  ttt  the  court 
to  permit  the  plaintiff  to  prove  acts  tending  to 
show  adultery  between  plaintiff'a  wife  and  de- 
fendant that  occurred  more  than  two  years  be- 
fore the  bringing  of  the  suit  without  having 
first  proved  some  such  act  within  the  two  years. 
—Wales  V.  Miner,  86  Ind.  118. 

[b]  (SBP.1S84) 

In  an  action  by  a  husband  for  damagea  for 
criminal  Intercourse  witJi  his  wife,  no  question 
of  venue  being  involved,  the  failure  of  the  jury 
to  specify  the  place  of  connection  In  answer  to 
defendant's  Interrogatory  is  ImmateriaL- Lem- 
moa  V.  Moore,  94  Ind.  40. 

Fob  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  Hub.  &  W.  I  1135. 
See,  also,  21  Cyc  p.  1632. 


HYDRANTS. 

See- 
Liability  of  city  for  injuries  resulting  from 

failure  to  fence.   UcificiPAL  CoRPOunoxa, 

S  796. 

Rent.    WATEB8  AlTD  WATBB  COUBSES,  i  20S. 

HYDROPHOBIA. 

Muzzling  animata.  see  HciaciPAL  CoiPOU- 
TIONS,  81  591,  604. 

HYPOTHECATION. 

Sec— 

Chattel  Mobtoaobs. 
Pledges. 

Vessels.    MABiTm  Lmn.* 

HYPOTHETICAL  QUESTIONS. 

See- 
Examination  of  expert  witnease*- 

Cbimikal  Law.  |  485. 

Evidence,  SI  551-653. 
Examination   of   nonexpert  witnesses.  En- 

DENCB,   S  498^. 

HYPOTHETICAL  STATEMENTS. 

Sec— 

Instructions.   Tbial,  fS  233,  253. 
Trial  court  to  jury.   Tbial,  {  189. 

ICE. 

See— 

Car  steps,  UabUitj  of  carrier  for  injniies 
caused  by.  Cabbiebs,  |  200. 

Cutting  and  removing  as  criminal  trespaa,  in- 
dictment.   TBB8PA8S,  i  87. 

Destruction  of  boat  by  as  loss  within  ntlriiM 
insurance  policy.   Iksukancb,  S  404. 

Right  of  owner  of  easement  to  take  fn>m  vi7- 
Easeuehts,  I  SO. 

Sale  of.    Sales,      3,  68. 

Station  platforms,  duty  of  carrier  to  temon- 
Cabbikbs,  i  286. 

Streeta  and  sidewalks,  liability  f<>r  iajnries. 
Municipal  Cobpobattons,  88  7e&-7TT,  78it 

Watebs  and  Wateb  Cocbses,  88  283-2B6k 

IDEM  SONANS. 

See  Naues,  S  16. 

IDENTIFICATION. 

Sec- 
Act  amended  in  amending  act  Statutes,  1 138. 
Repealed  in  repealing  act    Statdtcs,  I 
154. 

Goods  sold  as  essential  of  sale.  Balis,  i  1* 
Parties  to  written  lastmment  parol  w  a- 

triosic  evidence.   Bvidekck,  |  409. 
Persons  or  other  objects,  evidence  to  aid  cob- 

stniotion  of  will.   Wills,  8  4S&. 
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Property  or  other  sahject-nutter,  evidence  to 
aid  construcUon  of  will.   Wilu,  I 

Subject-matter  of  written  InstnimeBt,  parol  or 
extrinsic  eridence.    EtviDUfCBi  | 

Trust  property.   Tbusts,  |  868. 

IDENTITY. 

Accaeed,  evidence  of  in  criminal  prosecntions— 
bohicidr,  {  170. 
Lucent,  |  49^ 
bobbkbt,  i  24. 
Caases  of  action  as  ground  for  abatnnent. 
Abateuent  and  Rxvivai,,  I  8. 
Or  defeases  as  affecting  operation  of  former 
jadgment  as  bar.   Judohent,  |§  582-622. 
Deceased,  evidence  of  in  prosecution  for  hom- 
icide.   HOUICIDB,  I  154. 
lasnes  as  affecting  admissibility  of  evidence 
given  at  former  trial  or  In  other  proceed- 
ing.   Evidence,  {  579. 
Or  subject-matter  of  action  as  affecting 
conclusiveness  of  judgment.  Jddohent, 
II  713-744. 
Names  of  persons.    Names,  S  14. 
Offense  under  plea  of  former  jeopardy.  Csiii- 

INAZ.  Law,  is  lM-202. 
Parties  as  affecting  admissibility  of  evidence 
given  at  former  trial  or  in  other  proceed- 
ing.   Btxdihcz,  I  580. 
To   actions   as   ground    for  abatement. 
Abatement  and  Revival,  |  9. 
Persons  as  affecting  conclusiveness  of  former 
judgment     Judgment,   ||  665-712. 
As  affecting  operation  of  former  judgment 

as  bar.    Juooment,  li  624-632. 
Opinion  evidence.  Evidence,  |  475. 
Peisonc  or  things,  admissibility  of  evidence. 
Gbhohal  Law,  |  339. 
Fnsnmptioni.   Bvidence,  |  55. 
Snffideiu?  <A  avideoce.    Cbiuinai.  Law. 
I  666. 

Property  stolen,  admissibility  of  evidence.  Lab- 
cent,  i  45. 
Weight  and  safiiciency  of  evidence.  Lab- 
CEHT.  1  58. 

Property  sued  for,  evidence.  Ejixtmbnt,  f 
89. 

Subject-matter  of  action  aa  affecting  opera- 
tion of  former  judgment  as  bar.  Judo- 
went,  f  586. 
Of  claims  as  requisite  to  grant  of  inter- 
pleader.  Ihtebplkadkb,  I  7. 

IDIOTS. 

See  iRSAin  Pebboss. 

IDLE  PERSONS. 

See  yAGBUicT. 

IGNORANCE. 

Cause  of  action  as  affecting  limitatlwi.  IJMI- 
TATioN  or  Actions,  8  95. 


Fact  as  affecting  equitable  estoppel.  EOToppel, 
I  64. 

Aa  ground  for  equitable  relief  against  judg- 
ment. JUDOHENT,  I  438. 
As  ground  for  opening  or  vacating  judg- 
ment JuDOKsnr,  1 143. 
Impeachment  of  witness  by  ahowing.  Wit* 

NESSES,  I  349.' 

Law  as  defense  to  criminal  proiecation.  Gsnc- 
inai,  Law,  |  32. 

ILLEGAL  CONTRACTS. 

See  GoitTBACTS,  H  101-142. 

ILLEGAL  FEES. 

See— 

EXTOBTIOn. 

Offiobbs,  I  98. 

ILLEGAL  IMPRISONMENT. 

See  Faub  Imfbisonmbett. 

ILLEGALITY. 

fiTee— 

Contbacts,  H  101-142. 
Marriage  ground  toe  divorce.    Divobcb,  | 
18%. 

ILLEGITIMATE  CHILDREN. 

See  Bastabds. 

ILL  FAME. 

See  DlsoBDBBLT  House. 

ILLICIT  COHABITATION. 

See— 

Adultebt. 

CoDsidetatlon  of  contracts.  Gontbaois,  |  112. 

FOKNICATIOn. 
LBWDnSBS. 

ILLICIT  RELATIONS. 

Motive  for  murder  of  wife,  see  HoMiaoE,  S 
160. 

ILLITERACY. 

See- 
Ground  for  removal  of  administrator.  Esec- 

vtobs  and  Admin I8TBAT0B8,  {  35. 
Mortgagor  at  time  of  execution  of  mortgage. 

MOBIOAOIS,  i  78. 

ILLNESS. 

Party,  ground  for  equitable  '^lief  against  Judg- 
ment   Judgment,  |  438. 

Ground  for  new  trial.   New  Tbial,  f  85. 
Statement  as  to  as  part  of  rea  gests&  Evi* 

dence.  I  125. 
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Wltneu,  ground  for  new  trial.  Niw  Tbial,  | 

00. 

OrouDd  for   taUng  depodtfon.  Diposi- 
nons,  i  9. 

IMBECILES. 

See  ImAn B  PsBaona. 

IMITATION. 

See— 
Food. 

Trade-mark  or  trade-name  as  criminal  offense. 

Tbade-Mabkb  and  Tbade-Nahis,  I  48. 
As    infringement.     Toadb-Mabks  and 

Tbade-Naubs,  H  S6-6U. 
As  unfair  competition.  Trade- Masks  and 

Tbadk-Naues,  I  70. 


IMMINENCE. 

Of  deatli,  affecting  edmisBibility  of  declarations, 
b7  deceased,  see  Houicide,  {  202. 


IMMORALITY. 

See— 

Adulrbt. 
Babtabdb. 

Consideratim  of  contracts.  Contracts,  {  112. 
Criminal  conTersation.   HtrsBASD  ahd  Wtrs, 

H  841-S6a 
Disorderly  House. 
Fobnicatioh. 

Impeachment  of  witnese  by  showing  tinchas- 

tlty.   Witnesses,  |  340. 
Incest, 
lxwdress. 

Liquor  licenses  to  Immoral  persons.  Intoxi- 

cATino  Liquors,  f  58. 
Mailing  obscene  matter  or  matter  for  indecent 

or  immoral  use.    Post  Office,  |S  30-82. 
Obscenity. 

Protection  of  morals  of  infaots.  Infahts,  f  13. 
Seduction. 

Transmission  of  immoral  messages  by  telegraph 
or  telephone  company,    I^uorafhs  and 

TELEPHONES,  %  42. 
Words  imputing  unchastity  as  constituting  li- 
bel or  slander.   Libel  and  Slander,  |  7. 

IMMOVABLES. 

Sec- 
Conveyances.  Deeds, 
mobtoaoes. 
Propebtt. 

Vendor  and  Pubchasbb. 

IMMUNITY. 

See— 

Abbest,  !  0. 

Constitutional  guaranties  of  privilef;es  or  im- 
munities of  citizens.  Constitutional  Law, 

§g  204-208. 


BlXEUFnONS. 
Jury  serric^- 

Gband  Jury,  {  Q, 

Jv^T,  I  S6. 
Liability  for  carrying  weapons.  WRAPORa. 
111. 

For  ifijaries  to  passengers.    Gabburs,  { 

ao7. 

For  loss  of  or  injury  to  goods— 
GaBribrs,  II  147-168.  m 
Bhippino,  H  138,  14a 
Wabbhouseken,  I  24. 

For  loss  oi  or  injury  to  lire  tXoA.  Car* 

BIBR8,  1  218. 

For  loss  of  m  Injary  to  passengets"  ef- 
fects. Carriers,  |  406. 

For  negligence,  Illegality  of  contracts  u 
against  jnibUc  pdliey.   Cohtbacts,  i  114. 

For  negligence  or  default  In  tranuniirira 
or  delivery  of  messages.  Telegraphs  arb 

TtaXFHONBS,  i  54. 

For  water  r«its  and  charges.  Watob  and 
Water  Courses,  {  203. 
Person  furnishing  information  or  cTideuce  in 
criminal  prosecution.    Criminal  Lav,  |  42. 
Property  from  appropriation  for  public  w- 

EJuiNENf  DOHAtN,  |  52. 

HionwATB.  I  46. 
Property  from  assessment  for  public  improre- 

meots.  Municipal  Cobpobations,  |  434. 
Itequirement  of  security  on  appeal.  ApfuL 

AND  Error,  f  874. 
Service  of  process.    Process,  H  117-U& 
Taxation— 

MuNiriPAL  Corporations,  |  967. 

Taxation,  1}  191-251. 
Work  on  highway.    HianwATS,  |  151. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  H  113-18SL 

IMPAIRMENT. 

See- 
Earning  capacity,  element  of  damages.  Dak- 

AGES,    §  38. 

Evidence  of  damages.    Dauaobb,  |  ITi. 
Inadequate  and  excesrive  damiges.  Dam- 
ages, I  134. 
Measure  of  damages.    Dakaqhs,  |  100. 

IMPANELING  JURY. 

See— 

Gband  Jubt,  I  20. 
Juby,  II  148-lSa 

IMPEACHMENT. 

See— 

Award    of    arbitrators.     Arbitbatioit  and 

Award,  H  75-78. 
Certificate  of  acknowledgment.  ACKBOWtEM- 

ment,  S  62. 
cohpbohise  and  settlement,  |  19. 
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ElectioD  returns  or  certificates.   Slecixons,  S 

2M. 

Officbbs,  S  73. 
llecord — 

Appeal  and  Erbob,  ig  606-670. 

CBllimAL  liAW,  S  1112. 
Retars  of  service  of  process.    Pbocess,  §j  143, 
148. 

Verdict  by  affidavits  and  testimony  of  jurors, 
Tbial,  {  344. 
On  motion  for  new  trial — 
Cbiuirai,  Law,  |  967. 
New  Trial,  |  143. 
Witness.    WiTNBSSZS.  U  311-414. 

Newl7  discovered  impeaching  evidence  as 
gronnd  for  new  trial.  Cbiuinal  Law»  S 
042. 

IMPEDING  JUSTICE. 

See  OBSTBrcnNG  JusncB. 


IMPEDING  NAVIGATION. 

See  Na  via  ABLE  Watkbs,  ||  20,  22,  25-27. 

IMPERTINENCE. 

Bee— 

Pleading.   Equitt,  {  101. 

Special  interrogatories  to  jury,  Tbial,  i  350. 


IMPETRATION. 

Of  writ  as  commencement  of  action,  see  Action, 
i  64. 

IMPLICATION. 

£^ee— 

Amendment  of  statute.  Statutes,  |  142. 
Creation  of  easement.   Easexeitts,  Sf  15-19. 
Otates  tail  devised  by.  Wills.  S  006. 
Fee^imple  estates  devised  by.  Wills,  {  509. 
Intent  of  Tje^slature  in  enactment  of  statute. 

Statutes,  §  18."). 
Ufe  estates  devised  by.  Wills,  {  Gl.f. 
Repeal  of  statute.    Statutes.  §§  1.')S-1C7. 
Tmat  created  by.    Wills,  S  676. 


IMPLIED  AMENDMENT. 

See  Statutes,  |  142. 


IMPLIED  CONTRACTS. 

See— 

Acceptance  of  bill  of  exchange.  Bills  and 

Notes,  |  70. 
Account  Stated. 

Agency.   Pbikcipal  and  A«eitt,  }  14. 
Assumpsit,  Action  of. 
Attachment  in  actions  on.  Attachuent,  f  6. 
CoDtinnance  of  stipulation  of  lease  of  railroad 

by  acquiescence  of  parties.    IUilsoads,  | 

134. 

Contbacts,  %i  4,  27. 


Contracts  implied  by  law  on  part  performance 
of  contracts  within  statute  of  frauds.  Fbauds, 
Statute  of,  |  138. 

conteibution. 

Covenants,  fS  8-14. 

GUABANTT,  I  3. 

Improvements  as   Iwsis  for  mechanic's  lien. 

Mechanics'  Liens,  |  75. 
Indbhnitt,  S  13. 

Limitation  of  actions  for  breach.  lauiTATlON 

OF  Actions,  88  28,  49. 
Monet  Lent. 
Monet  Paid. 
Monet  Received. 
Payment  of  Interest  Intebebt. 
Pbincipal  and  Subett,  8fi  11-14. 
Tenancy.  Landlobd  arD  Tenart,  18  &-9,  IH'S. 
Use  and  Occupation. 
Wobk  and  Labob. 

Br  OF  between  partlealmF  elmasea  of  per- 
aeaa. 

See— 

Cobpobations,  I  451. 

Counties,  8  125. 

Husband  and  Wife,  {  40. 

Married  woman,  as  sufficient  to  support  mechan- 

ic's  lien.   MECHANICS'  Liens,  8  68. 
Municipal  Cobpobatiors,  S  2^. 
ScuooLs  and  School  Dibtbicts,  8  83. 
States,  8  108. 
Towns,  8  40. 

IMPLIED  COVENANTS. 

See— 

Covenants,  88  8-14. 

Lease  of  water  power.  Watebs  ard  Wateb 
COUBSES,  t  158. 

IMPLIED  GRANTS. 

Railroad  right  of  way.  see  Kailboadb.  8  66. 

IMPLIED  MALICE. 

See— 

Element  of  homicide.   Homicide,  {  13. 

Of  libei  or  slander.   Libbl  ard  Slandeb, 

8  5. 

Of    malicious    prosecution.  Malicious 
PBosEcuTion,  88  30-33. 

IMPLIED  POWERS. 

Executor  to  sell  real  estate,  see  ExECUTOBS  ARD 
Adhikibtbatobs.  I  138. 

IMPLIED  REPEAL 

See  Statutes,  |8  158-167. 

IMPLIED  TRUSTS. 

See  Tbusts.  88  fi3H-80.  01-10». 
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IMPLIED  WARRANTY. 

See-' 

Indoisement  of  bill  or  note  for  transfer.  Bills 

AND  Notes,  i  29a 
Sales,  ||  263,  265-273.  276. 

IMPORTS. 

Regalatlon  of  commerce,  see  Cohuercb,  |  77. 

IMPOSTS. 

RegnlaUon  of  oommerce,  eee  Coioibbce,  |S  7S- 
77. 

IMPOUNDING. 

See  ANXVAL8,  H  61,  61,  96,  103,  104. 

IMPRISONMENT. 

Akbest,  H  7-67,  61-72. 
Bail. 

Conetitatiooal  guaranty  of  personal  liberty. 
Constitutional  Law,  |  83. 


Escape. 

BxECCTioN,  IS  421-453. 

False  Iupbisonmert. 

Ground  for  divorce.   Ditobce,  |  24. 

KlDnAPPINQ. 

Nonpayment  of  costs  In  CTiminal  prosecntion. 

GOBTS,  I  322. 
Release  of  insolvent  from.   Xnsolvbnct,  |  148. 
On  habeas  corpas.  Habeas  Corpus. 

For  parttealar  aCeasea. 

Bee- 
Co  NTEMPT,  §S  T9,  82. 
Cbiuinal  Law.  H  1206-1210. 
Enforce  order  for  support  in  bastardy  proceed- 
ings.  Bastabdb,  {  83. 
riNBS,  il  10-13. 

IMPRISONMENT  FOR  DEBT. 

Bee— 

Abolislunent  as  affecting  imprisonment  nndtf 
writ  of  ne  exeat  Kb  Exeat,  |  2. 

Constitntional  gnarantiea.  Co^stitdtiohal 
Law,  S  83. 
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IMPROVEMENTS 


Scope-Note. 

[INCLUDES  rights  and  liabilities  arising  from  tbe  making  of  impToremraitB  on  real 
property  by  others  than  the  owners  of  the  soil. 

[EXCLUDES  allowances  and  other  remedies  In  respect  of  such  ImproTements,  under 
occupying  claimants  acts  or  otherwise,  In  particular  classes  of  actions  (see  Ejectment! 
Tretpatt  to  Try  Title;  Partititm;  and  other  speciflc  heads).  For  complete  llat  of  matters 
excluded,  see  cross-r^erences.  post.] 

Analysis. 

3.  Ownership. 

4.  Compensation. 


Cross-References. 


Affectlnc  application  of  statute   tA  frauds. 

FBAUns,  Statute  or,  1 129. 
Bar  of  tight  to  partition.  Paitition,  1  26. 
Compeusatlon  for  by  purchaser      invalid  tax 
title.  Taxation,  |  834. 
In  action  to  confirm  or  try  tax  title.  Taxa- 
tion, f  815. 
Id  ejectment.  Ejectment,  f|  139,  142,  143, 

147-150.  152. 
In  partition.   Partition,  SI  57,  85. 
On  appropriation  of  land  for  public  use. 

Eminent  Domain,  {  133. 
On  cancellation  of  instruments.  Cancella- 
tion or  INSTBUHENTB,  K  39,  S&. 

On    redemption   of   mortgaged  property. 

MOBTQAOES,  S  603. 
Consideration  for  contract  to  convey.  Venoob 

ANO  PUBCHASER,  {  13. 

Constituting  part  performance  of  oral  contracts 
authorizing  enforcement  of  specific  perform- 
ance.   Specific  Pebformance,  §  47. 

Defense  to  action  for  trespass.   Trespass,  S  23. 

Existence  of  as  affecting  liability  of  city  for 
change  of  grade  of  street  Municipal  Cor- 
porations, {  301. 

Included  in  mortgage  of  land.  Mortoages,  } 
133. 

Laws  impairing  vested  rights.  Constjtuiion- 

AL  Law,  I  07. 
Liens— 

Judgment,  f  776. 
Mechanics*  Liens. 
Permitting  ground  of  estoppel  In  pais.  Estop- 
pel, 8  93. 

Rain  water  and  eaves'  drip.  Waters  and  Wa- 
ter Courses,  §  121. 

Subrogation  of  persona  making  advances  for. 
Subrogation,  S  24. 

Br  partlenlar  elMSsea  aC  persona. 

See— 

Co-tenant   Tenakct  in  Common,  |  29. 
Guardian  on  ward's  estate.    Guardian  and 
Ward,  {  58. 


Husband  on  property  of  wife  In  fraud  of  cred- 
itors. Fraudulent  Convetancss,  |  106. 
Life  tenant  Life  Estates,  |  17. 
Purchaser  at  foreclosure  sale.  Mortgages,  || 
636,538. 

At  void  administration  sale.  Executors 
AND  Adminibtratobb,  {  380. 

Of  invalid  tax  title.  Taxation.  ||  813, 
884. 

Ob  partlenlar  spcclca  of  property-,  estates 
or  iBtereata. 

See- 
Leased  mining  property.   Mines  and  Miner- 
als, i  80. 

Leased  premises.  Landlord  and  Tenant,  IS 
157-159. 

Married  vroman*s  separate  property.  Husband 

AND  Wife,      141,  150. 
Mortgaged  property.   SIortgaoes,  %  203. 
Property  selected  for  assignment  o£  dovrer. 

Doweb,  8  87. 
Public  lands— 

Public  Lands,  %%  20,  54,  137. 
Towns,  §  46. 

Public  ImproTementa* 

See— 

BBIDOES,  88  6-12. 
Canals.  88  4-6. 
Cemeteries,  S  4. 
Counties,  8  174. 
Drains. 
Ferries,  8  5. 

Grants  of  lands  to  states  for  internal  improve- 
ments.  PuBUc  Lands,  |8  03-66. 
Highways,  IIianWATs. 

Local  or  special  laws.  Statutes,  H  03>  05. 
Levees. 

Municipal  Corpobations,  88  70,  2G5-5S0. 
Navigable  Waters,  88  5-7. 
Schools  and  School  Buildings,  %  73. 
States,  H  83t  86. 

Waters  and  Water  Courses,  8  183. 
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I  8.  OwttenUp. 

A  fence  placed  opoD  land  by  the  occupant 
is  by  Us  annexation  to  the  soil  part  of  the  real- 
ty—Spy  mour  T.  Watson,  5  Blackf.  SSS,  36  AnL 

Dec.  556. 

For  Cases  fbou  Othbb  States. 
See  27  Cent.  Dig.  Improv.  H  %  3* 
See,  also,  22  Cyc.  pp.  7-^. 

i  4.  OoBpuuatlom. 

Accmal  of  defendant's  ri^t  to  recorer  for  taxen 
and  improvements  in  action  against  occupying 
claimant  for  possession,  we  ItDfiTATiON  of 
Actions,  |  58, 

As  claim  a^Unst  estate  of  deceased  owner  of 
land,  see  Exicutoes  and  Adiunistbatobs, 
I  202. 

Motion  to  make  pleading  more  definite  and  cer* 
tain  in  action  for*  see  Plsadino,  |  867. 

Right  to  trial  by  Jury  in  proceedings  to  assess 
value  of  improTements,  see  Jubt,  |  10. 

[K]    (Sup.  1858) 

The  value  of  the  defendant's  improve- 
ments at  the  time  of  the  recovery  of  the  land 
Ih  the  measure  of  bis  claim  for  improvements 
under  2  Rev.  St.  p.  172.  |  617.— McOiU  v.  Ken- 
nedy, 11  Ind.  20. 

Where,  during  a  delay  occurring  between 
the  date  of  the  sale  and  the  conveyance  of  the 
real  estate  of  the  defendant  to  a  third  person, 
the  plaintiff,  being  the  tenant  of  the  defend- 
ant on  Buoh  real  estate,  makes  certain  improve- 
ments  tliereon  without  any  authority  from  any 
one,  and  the  defendant  undertakes  with  the 
plaintiff  to  collect,  and  does  collect,  of  such 
third  person  the  value  of  such  improvements 
for  the  plaintiff,  the  defendant  thereby  becomes 
the  agent  of  the  plaintiff,  and  is  liable  to  the 
latter  for  the  amount  so  collected  In  an  action 
therefor,  and  cannot  introduce  evidence  on  the 
trial  of  such  cause  to  show  that  such  improve- 
ments were  made  without  authority.— Reed  t. 
Dougan.  54  Ind.  306. 

[c]     (Snp.  1877) 

Since,  under  the  common  law,  one  vbo 
makes  improvements  on  land  of  another  under 
the  belief  that  be  is  himself  tbe  owner  must 
lose  bis  improvements  In  case  of  the  recovery 
of  the  land  from  him  by  legal  proceedings,  one 
who  desires  to  recover  for  improvements  made 
by  him  on  tbe  land  of  another  under  the  er- 
roneous belief  that  he  was  tbe  owner  must 
proceed  under  tbe  occupying  claimant  law, 
which  alone  authorizes  any  compensation  when 
the  land  is  recovered  from  him.— Westerfield  v. 
Williams,       Xud.  221. 

[dj  (App.l»2) 

One  holding  a  determinable  fee  in  land, 
which  will  be  devested  on  her  death  prior  to  thi> 
death  of  other  designated  persons,  is  not  an 
occupying  claimant,  within  Bums*  Rev.  St. 
1901,  f  1087,  entitling  an  oocnpyinj?  claimant 


to  pay  for  improvements  made  in  good  faith; 
and  therefore  her  executor  cannot  recorer  (of 
improvements  made  in  good  taltit,  on  ber  death 
prior-  to  the  death  of  the  remaindermen.— Puis* 
T.  Osbom.  64  N.  B.  58.  30  Ind.  App^  63L 

Fop.  Cases  fbdh  Othkb  Statbb. 

See  37  Ceitt.  Dig.  Improv.  H  4-26. 
See.  also.  22  Cyc.  pp.  11-31 ;  note,  2  Am. 
Dec.  724;  note,  14  Am.  St  Rep.  S3. 

IMPULSE. 

Irresistible  Impulse  as  affecting  responsiUlitj 
for  crime,  see  Gbuiutal  Law,  {  SO. 

IMPUTED  NEGLIGENCE. 

See  NEGLtGKNCE,  H  89-06. 

INADEQUACY  OF  PRICE. 

«rpe— 

Opening  or  vacating  Judicial  Mlfr— 
E^xEcunoir,  H  ^1- 
Judicial  Saues,  H  39, 40. 

INADEQUATE  DAMAGES. 

DauaoBB,  H  127-140. 
New  Tbzai,,  t  75. 

INADVERTENCE. 

See— 

Contributory  negligence  of  person  iojored  aX 
railroad  crossing.   Rau^ads,  I  325. 

Of  servant  MA&rniB  and  Sebvaht,  i  230L 
Errors  in  instructioaa  to  Jury — 

Criminal  Law,  {  82L 

Tbial,  I  287. 
New  Tbiai^  H  82-08. 

Opening  or  vacating  judgment   JcDaiiBNT,  fl 

143,  ZiS,  344,  362-371,  386. 
Review  of  Judgment  Judohbnt,  f  335. 

INCAPACITY. 

Sec- 
Make  gift  GtFTB.  I  13. 

-Voluntary  partition  of  land.  FAsnnoic, 
18. 

Win.   WiiXS,  H  23-55. 
Marry.   Mabbiaoe,  if  4-11. 
Take  gift  Gipib.  |  14. 

Of  partla«Iar  elmssea  of  pevsMS. 

See— 

ALIENS,  H  5-14. 

Attorney  to  act  for  adverse  parties.  ArroiSET 
AND  Client,  $S  19-2L 
To  act  in  different  capacities.  Armttm 

AND  Client,  |  22. 
To  become  bail  or  surety.  AnoBHir 
Client,  §  17. 
Bastards  to  inherit  or  transmit  property.  Ba>- 

TABDS,  gS  90-105. 
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DRiniKABDS. 

IVDIARS. 

IKFAHTB. 

ISBAKI  PEBSONS. 

Married  women.  Husband  ahd  Win,  H  59- 

107. 
Slates. 

WitneM,  ground  for  admiulon  of  evidence  siven 
at  former  trial  or  In  otiier  proceeding. 
EvirancE,  |  576. 
Gnnnd  for  taking  depoeition.  Deposi- 
HONS,  S  18. 

To  eontraet. 

Bee— 

Affteting  bona  fide  purchaser  of  bill  or  note. 
BZLL8  AND  Notes,  }  866. 


Aliens,  SS  6,  14. 

assignuents,  s  62. 

Comfbouise  and  Sbttleuent,  |  .& 

conteacts,  i  ^ 

Deeds,  |  68. 

Dbuhkaeds,  I  6. 

HiTSBAND  AND  WOTS,  ff  «».  70. 
INFANTS,  SI  23,  46. 

Insane  Pebsons,  H  60,  72. 
Mobtoaoes,  I  76. 

PVNCIPAL  and  SVBBTT,  f  8. 


INCENDIARISM. 


See  Absoh. 
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Scope-Note, 

[INCLUDES  sexual  Interoonrse  between  persona  related  to  Mch  otber  within  soch  de- 
grees tbat  marriage  betwem  them  Is  prohibited  by  law;  nature  and  extent  of  criminal 
responsibility  therefor,  and  gronnda  of  defense ;  and  pTOBecntlon  and  punishment  of  ndi 
acts  as  public  offenses. 

[EXCLUDES  capacity  to  marry  (see  Marriage)  and  marriage  between  peraons  wltfain 
prohibited  degrees  or  between  prohibited  races  (see  UUcegenationi,  Vor  complete  list  of 
matters  excluded,  see  cross-references,  post]  ' 


Analysis, 

§  2.  Statutory  provisions. 
§  3.  Elements  of  offenses. 
§  4.           In  general. 

§  5.           Relationship,  and  knowledge  thereof. 

§  7.   Consent  of  parties  and  use  of  force. 

§  8.  Defenses. 

§  9.  Indictment  or  information. 

§  10.           Requisites  and  sufficiency. 

§  12.  Evidence. 

§  13.    Admissibility, 

§  16.  Trial. 

Cross-References, 

See-' 

Extent  of  punishmeot.   Criminai.  Law.  |  120S. 
Words  imputing  crime  of  as  constitutins  libel 
or  slander.  Libel  and  Sla.ndeb,  %%  7,  54. 


S  2.   Statatory  proTliionB. 

Implied  repeal  of  statute  by  re-enactment,  see 
Statutes,  {  166. 

Fob  Gases  from  Other  States, 
See  22  Cyc.  pp.  43,  44. 

{  3.   Elemeata  of  offenses. 

Fob  Cases  fkom  Other  States, 
See  27  Cent.  Dia.  Incest,  |{ 
See.  also.  22  Cyc.  pp.  45-48. 

S  4.    In  seneraL 

La]     (Snp.  1849) 

Under  Rev.  St  p.  969.  declaring  that  If 
any  brother  and  sister,  being  of  the  age  of  IQ 
years  and  upwards,  shall  have  sexual  inter- 
course together,  having  knowledge  of  the  con- 
sanguinity, every  brother  and  sister  so  offend- 
ing shall  be  deemed  guilty  of  incest,  and  on 
conviction  thereof  shall  be  iaiprisoned,  etc.,  it 
is  necessary,  in  order  to  constitute  the  offense, 
that  both  the  brother  and  sister  shall  be  at 
least  16  years  of  age  at  the  time  of  the  inter- 
course.—Lumpkins  V.  Justice,  1  Ind.  557,  Smith, 
322. 


For  Cases  from  Other  States. 
See  27  Cent.  Dia.  Incest,  |  % 
See,  also,  22  Cyc.  p.  45. 

S  5.           ReUtloBsUp,  and  knowMgs 

thereof. 

Allegations  of  knowledge  ia  indictment^  Kc 
post,  %  10. 

[a]    (Sup.  1826) 
An  illicit  intercourse  between  a  man  and 
his  wife's  sister  is  not  incestuous.— Dukes  t. 
Clark,  2  BlackL  2a 

[b]  Knowledge  of  the  relationship  eiistlng  be- 
tween the  parties  li  essential  to  create  tbe 
crime  of  incest.— (Sup.  1840)  Lumens  t.  Jiu- 
tice,  1  Ind.  557,  Smith,  322 ;  (1&S8)  GriKi  t. 
Vickroy,  12  Ind.  549. 

[c]  (Sup.  1S7U 

A  common  knowledge  of  the  relationship  Is 
essential  to  the  crime  of  incest- Bsdoki  t. 
State,  49  Ind.  644,  19  Am.  Bep.  681. 

Fob  Cases  from  Other  States, 
See  27  Cent.  Diq.  Incest,  f{  3. 4 
See,  also,  22  Cyc  pp.  45-47. 
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I  7.  —  Gonaeat  of  pwtlM  aad  U6  of 
fox«e. 

[«]     (Sup.  ISSQ 

The  assent  of  both  parties  is  not  esseotial 
to  coustitate  the  crime  of  iDcest. — Norton  t. 
State,  106  Ind.  163,  6  N.  E.  126. 

Under  Rev.  St  1881,  g  1900,  declaring  that 
if  any  stepfather  shall  have  sexual  interconree 
with  his  stepdaughter,  knowing  her  to  be  sach, 
he  ia  gaitty  of  incest,  it  is  immaterial  whether 
be  osed  force  or  not.— Id. 

Fob  Cases  frou  Other  States, 
See  27  Cent.  Dig.  Incest.  |  9. 
See,  also,  22  Cyc  p.  47. 

S  8.  DefoBMi. 

Volimtary  drunkenness,  see  Cbxuihal  hAW,  % 

53. 

Fob  Cases  fbou  Other  States, 
See  27  Cest.  Dig.  Incest,  {  7. 
See.  also,  22  Cyc  pp.  48,  40. 

!  9.   Indietment  or  Informatiom. 

Fob  Cases  fbou  Other  States, 
See  27  Ceht.  Dig.  Incest,  8S 
See.  also,  22  Cyc.  pp.  49-53. 

1 10.  —  Beqniaitas  and  snflelemer- 

la]  (Sap.  1850) 
An  indictment  for  incest,  averring  that 
defendant  "unlawfully  did  have  sexual  inter- 
course with  his  daughter  B.,  the  said  B.  then 
and  there  knowing  that  she,  the  said  B.,  was 
Jui  *  •  •  daughter,"  was  bad,  in  not  aver- 
ring that  defendant  had  intercourse  with  bis 
daughter  "knowing  her  to  be  such";  the  word 
"uulawfolly"  not  being  equivalent  to  that  al- 
legation.—Williams  T.  State,  2  Ind.  430. 

[b]  (Sap.  1875) 
An  indictment  for  incest,  under  2  Gav.  & 
H.  St  p.  452, 1  45.  providing  that  "if  any  step- 
mother and  stepson  shall  have  sexual  inter- 
course bother,  having  knowledge  of  their  re- 
lationship," they  shall  be  guilty  of  incest  most 
■liege  that  both  parties  bad  such  knowledge.— 
Baumer  v.  State,  40  Ind.  544,  19  Am.  Rep.  691. 

For  Cases  fbou  Otheb  States, 
Skk  27  Cent.  Dio.  Incest,  g  Oi. 
See,  also,  22  Cyc  pp.  49-52. 

1 12.  Erldenco. 

Fob  Cases  frou  Other  States, 

See  27  Cent.  Dig.  Incest,  U  11-13. 
See,  also,  22  Cyc.  pp.  53-50. 

lis.    AdmlsslblUty. 

M  (S>P.US9) 

In  a  prosecution  for  incest,  evidence  of 

sexoal  acts  between  the  parties  subsequent  to 

the  act  charged  is  not  admissible.- Iiovell  t. 
State,  12  Ind.  18. 


[b]  (S11P.I8T8) 

On  a  trial  for  incest,  declarations  of  the 
prosecuting  witness  that  she  had  become  preg- 
nant by  sexnal  intercourse  with  another  than 
the '  defendant  are  irrelevant  and  inadmissible. 
— KidweU  T.  State,  63  Ind.  884. 

[c]  (8«p.u«) 

Under  an  indictment  for  incest  committed 
on  a  particular  day,  after  evidence  of  inter- 
course, evidence  of  prior  acts  of  indecent  fa- 
miliarly is  admissible  to  strengthen  the  evi- 
dence of  the  particular  act— State  t.  Markius, 
95  Ind.  4(H,  48  Am.  Rep.  733. 

[d]  (Sop.  1891) 

On  a  trial  for  incest,  evidence  of  prior  acts 
of  sexual  intercourse  between  the  parties  is 
admissible.— Lefforge  t.  State,  120  Ind.  631,  29 
N.  E.  34. 

Fob  Gases  from  Other  States, 

See  27  Cent.  Dig.  Incest,  g  11, 
See,  also,  22  Cyc.  pp.  53-^ 

S16.  Trial. 

[a]    (Sup.  1881) 

There  is  no  impropriety  in  charging  the 
jury,  on  a  prosecution  for  incest,  that  a  man 
having  ordinarj-  will  power  and  capacity,  an<] 
unimpaired  by  disease,  is  bound  to  restrain  his 
lustful  passions.--Colee  t.  State,  75  Ind.  511. 

Fob  Oases  froic  Other  States, 
See  27  Cent.  Dig.  Incest,  g  14^ 

INCHOATE  DOWER. 

See  Doweb,  gg  29-03. 

INCLOSURE. 

See  Fences. 

INCOME. 

See- 
Disposition  by  will.    Wills,  gg  504,  573,  618. 
Married  woman's  separate  estate.  Husband 

AND  Wife,  §§  125,  144. 
Rights  and  liabilities  of  life  tenants  as  to  in- 
come of  property.    Life  Estates,  g  15. 
Rights  of  devisees  and  l^atees.     Wills,  g 
728. 

Of  heirs  and  distributees.    DESCENT  and 
Distribution,  g  70. 
Trust   Wills,  g  684. 

INCOMPATIBILITY. 

Of  office  affecting  right  of  person  to  hold  two 
offices,  see  Officebs,  g  30. 

INCOMPETENCY. 

See- 
Attorney  to  become  bail  or  sure^.  AttoenxT 

AND  Client,  g  17. 
Dbdnkabds. 
Insane  Persons. 
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Manlclpal  agent  or  semnt  as  gnmnd  of  Umbil- 
ity  of  municipaUty  for  Injuries  to  third  per- 
■oni.  Municipal  Gokfobations,  i  74S. 
Railroad  cmployte  cansius  accident  to  trains. 

Bazzaoads,  i  282L 
Serrattt,  ground  fOr  discliarge.   liABiXB  and 
Servant,  |  80. 
liability  of  nuister  for  injuries  to  third  per- 
sons.  Master  and  Servant,  |  308. 
Teacher,  ground  for  discharge.    Sohools  and 
School  Dibtbictb,  §  141. 

INCONSISTENCY. 

Bee— 

Allegations  <^  indictment  or  information.  iN- 

DICTHENT  AND  IHITOBHATIOM,  |  73. 

Of  pleading.   Pxudino,  |S  21,  34,  49,  53, 

93. 

Alternative  remedies.    Elbciioh  or  Rem- 
DIES.  I  3. 

Conduct  and  claims,  as  ground  of  estoppel. 

EsTOFPEi.,  |{  64-95. . 
Description  of  boundaries.   Boundaries,  {  3. 
Express,  repeal  of  InconalsteDt  acta  and  pruvi- 

sions  of  statutes.    Statutes,  {  151. 
Findings  of  court.   Trial,  i  388. 

Of  jury.   Trial,  H  3uS,  359. 
Implied  repeal  of  statute  by  inconsistent  stat- 
ute.  Statutes,  i  159. 
Bevocatlon  of  will,  by  subsequent  incon- 
sistent disposition  of  property.  Wills,  1 
182. 

Instructions  to  jury— 

OciuiNAL  Law,  {  810. 

Trial,  |  243. 
Provisions  of  deeds.   Deeds,  |  97. 

Of  statutes.   Statutes,  S  207. 

Of  wills.    Wills,  S  471 
Record  on  appeal.   Appeal  and  Ebbob.  |  0G4, 
Statements  by  witnesses  inconsistent  with  testi- 
mony as  ground  for  impeachment  WirN ess- 
es, il  379-397. 

INCONTESTABLE  CLAUSE. 

In  insurance  policy,  see  Insurance,  H  400, 
684. 

INCONTINENCE. 

See— 

Adultebt. 

Criminal  conversation.   Husband  and  Wife, 

H  341-350. 
Fornication. 
Incest. 
Lewdness. 

Words  imputing  unchastity  as  constituting  libel 
or  slander.   Libel  and  Slander,  |  7. 

INCORPORATION. 

Bee~' 

Associations,  |  24. 

Building  and  Loan  Associations,  %  3. 

Corporations,  i|  1-29. 

Electric  companieB.    Electricitt,  i  3. 


Insnrance  oom^nles.   Insurance,  H  32,  51 

MUNIdPAI.  CiORPORATIONS,  it 

Mutual  benefit  assodations.  Insurance.  %fBt 
Railroad  companies.    Bailroads,  |  14. 
Street  railroad  companies.  Strkkt  Bailioads, 
114. 

Warehouse  companies.    Warehoureiien,  |  4. 

INCORPOREAL  HEREDITAMENTS. 

8eo— 

Easbuents. 

Trespass  to.   Tbespass,  f  11. 

INCORRIGIBLE  CHILDREN. 

See  INPANTS.  I  16. 

INCREASE. 

See— 

Animals,  right  to  olbprlDg.  Andcais,  |  20. 

Sale  ot  Bs  Including.   Sales,  ||  4,  5. 
Cairftal  stock  of  corporations.  CORFORATiORa; 
I  06. 

Compenaadon  of  public  officers- 

Municipal  Gorforationb,  I  164. 
Officers,  |  100.  ' 
States,  |  63. 
Valuation  ot  property  by  corporation.  Taxa- 
noN,  I  400. 
Or  amount  of  tax  by  reviewing  boards  or 
officers.    Taxation,  1  409. 
Value  oi  converted  property  by  act  or  expendi- 
ture of  defendant  in  trover.   Trover  a5d 
Conversion,  |  fiSi. 

INCRIMINATION. 

See- 
Compelling   accused    to    criminate  Unuell 

Cbuhnai.  Law,  f  383. 
Witness  to  criminate  himself.  Wit.ness- 

U,  I  297. 

INCUMBRANCES. 

See— 

Adjustment  on  partition.   Partition,  |  88. 
Assumption  of  by  purchaser  as  payment  ot 
price  of  Isnd.   Vendor  and  Purchases,  t 

181. 

CUATTEL  MORTGAaES. 

Contribution  on  payment  or  discharge.  Con- 
tribution. 
Covenants  against,  as  covenants  of  title.  Cov- 
enants, H  42.  40. 
As  covenants  ruoning  with  the  land.  Cov- 
enants, S  64. 
Damages  for  breach.    Covenants,  I  127. 
Performance  or  breach.    Covenants,  |  06. 
UabiUties  of  devisees  on  incumbrancea  created 
by  testator.   Wills,  (  840. 
Of  helra  oo  incumbrances  created  bj  in- 
testate.  Descent  and  Dibtribltios.  | 
128. 
Liens. 

Mechanics'  Liens. 
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(Slnd.  Dii.-Pw7093       INCUMBRANCES— INDECENT  PUBLICATION&. 


MOBTOAQEB. 

Priority  of  dower.   DoWEB,  ||  23-27. 
Sale  of  property  of  decedents  subject  to. 

XCUTOB8  AHD  ADUIHiaTBATOBS,  f  385. 


Ex- 


Oa  pKTtlenlar  apedea  of  propeptr*  •atmtes 
or  Intereata. 

See— 

Commoii  property,  mutual  rights,  duties,  aod  li- 
abilities of  co-tenauts  as  to,    Tenanot  ir 
Common,  |  30. 
Exempt  property— 

Exemptions,  8§  79-88. 
Homestead,  H  127-131. 
Land  sold,  rights  and  liabilites  aa  between  ven- 
dor and  purchaser.    Vendob  and  FtiB- 
CHASEB,  I  197. 
Bights  and  liabilitiea  as  between  vendor 
or  pupebaaer  and  third  persons.  Vendob 
AND  PURCUASEB,  §  211. 

Property  in  hands  of  receiver.   Receivebs.  j[ 
89. 

Property  insured,  promissory  warranties,  coi'e- 
nants,  or  conditions  subsequent.  Insur- 
ance, I  330. 

Representations,  warranties,  or  conditions 
in  policy  or  applicaticai  therefor.  Inslts- 
ANCE,  S  283. 
Property  of  intestate.   Descent  and  Distbi- 
BUTION,  H  119-151. 

Of  married  woman's  separate  estate.  Hus- 
band AND  Wife,  §S  148-176. 

Passing  to  purchaser  at  execution  sale. 
Execution,  {  208. 

Purchased  at  tax  sale.  TAXATION,  H  732, 
733.  784. 

Sold  as  defect  in  title  of  vendor  defeating 
contract  of  sale.  Vendob  and  PuRcnAs- 
EB,  {  134. 


INDEBITATUS  ASSUMPSIT. 


See  Assumpsit,  Action  of. 


INDEBTEDNESS. 

See- 
Charge  on  married  woman's  separate  property. 

Husband  and  Wife,  IS  148-176. 
Claims  due  testator  as  passing  by  will.  Wilijb, 

S  559. 

Deduction  from  valuation  of  property  for  taxa- 
tion.  Taxation,  H  354-356,  3S1,  402. 

Of  partlenlAT  clwaea  of  persona. 

See— 

CoRPOBATlONa,  §i  447-487. 
Counties,  §S  149-196. 

Grantor,  element  of  fraud  as  to  creditors  or 
subsequent  purchasers.  Fbauduleht  Coh- 
VETAiNCES,  S  54. 

Intestate,  liability  of  heirs  and  distributees. 
Descent  and  Dibtbibution,  H  119-151. 

^lunicipal  cobpobationb,  h  859-877,  8s2- 

905. 

Railroads,  SS  146-200. 

Schools  and  Scuool  Distbictb,  SS  90-92, 

95-97. 
States,  iS  113-167. 

Testator,   liability   of   devisees   and  legatees. 

Wills,  §§  827-848. 
Towns,  If  46-52. 
United  Stains,  SS  79-90. 

INDECENCY. 

See- 
Mailing  obscene  matter.  Post  Office,  SS  30- 

32. 

Obschnitt. 

Transmission  of  message  containing  'indecent 
matter.  Telegbafhs  and  Telephones,  § 
42. 

INDECENT  EXPOSURE. 

See  Obscbntit,  |  3. 

INDECENT  PUBLICATIONS. 

Hailing,  see  Post  Office,  |§  30-82. 
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INDEMNITY. 


Scope-Note. 

(INCLUDES  contracts  to  make  good  or  compensate  for  loss  or  damage,  sostalned  or 

anticipated,  from  acts  or  omissions  of  others  as  well  as  those  of  the  person  Indemntfied, 
or  to  protect  against  claims  of  or  liabilities  to  third  persons;  nature,  requisites,  ralldlty. 
Incidents,  construction,  operation,  and  effect  of  such  contracts  in  general ;  bonds  and  other 
instrumrats  in  writing  promising  such  indemnity;  and  rights,  liabilities,  and  remedies  of 
the  parties. 

[EXCLUDES  contracts  of  guaranty  (see  Quaranty)  or  Insurance  (see  Insurance); 
indemnity  mortgages  (see  Mortgages;  Chattel  Mortgages) ;  rights  of  particular  classes  of 
persons  or  officers  to  demand  indemnity,  and  matters  relating  only  to  Indemnity  given  to 
any  of  them  (see  Guardian  and  Ward;  Executors  and  Administrators ;  Truits;  Officers; 
Sheriffs  and  Constables;  and  other  Bpecific  heads);  contracts  of  Indemnity  by  partlcnlar 
classes  of  persons  (see  Infants;  Insane  Persons;  and  other  specific  heads),  partners  (see 
Partnership),  and  corporations  (see  Corporations);  and  requirements  of  statute  of  frauds 
(see  Frauds,  St-Jtute  of).  For  complete  list  of  matt^  excluded,  see  croBS-references,  post] 


Analysis. 

§  1.  Nature  of  obligation. 

§  8.  Requisites  and  validity  of  contracts. 

§  4.    Bonds  of  indemnity. 

5.  Construction  and  operation  of  contracts. 

6.  In  general. 

§  7.    Parties. 

§  8.   Subject-matter. 

§  9.           Scope  and  extent  of  liability. 

§  11.    Accrual  of  liability. 

§  13.  Implied  contracts. 

§  14.  Conclusiveness,  as  against  indemnitor,  of  former  adjudication 

against  indemnitee. 
§  15.  Actions  on  contracts. 

Cross-Referen  ces. 


See— 

Afntinst  mechanics'  liens.  MscHAnics'  Liens, 
SS  314-317. 

ApplicaUoD  of  statute  of  frauds.  Fbauds, 

Statute  or,  SI  19-21. 
Authority  of  administrator  of  surety  to  take 

indemnity  from  principal.    Executors  and 

Adhinistbatobb,  1  91. 
Contracts  Influencing  action  of  administrative 

officer.   Gontbacts,  |  131. 

GUABANTT. 

Mortgages— 

Chattel  Mortgages,  $  113. 
Mortgages,  8S  18,  V20.,145,  151,  18G. 
Foreclosure  for  breach  of  condition.  Mort- 
gages, §1  405,  450,  458,  4U4. 
Release,  admissions  by  demurrer  in  action 
to  restrain.   Pleading,  {  214. 
Pleading  matters  of  fact  or  conclusions  relating 

to.    PX-EADING,  S  8. 

Pkincifax.  and  Svrett. 
Recovery  over  by  replevin  bail  paying  execu- 
tion.   EZBCUTIOH,  S  ITT* 


To  vartlenlar  elaaaes  of  penons. 

See- 

County  from  town  for  damages  paid  caused  hj 
defect  in  town  bridge.   Bbidceb,  f  3S. 

Defendant  in  actions  on  lost  InstnuneotB.  liOST 
Instbuhents,  I  1& 

Executor  or  administrator,  by  legatee  or  dis- 
tributee of  estate  of  decedent  Kxecctobs 

AND  ADMINIBTBATOBS.  S  209. 

Guardian.  Guabdian  and  Ward,  {  68. 

Municipality,  by  independent  contractor  as 
affecting  liability  of  city  for  negligent  acts 
of  contractor.  Municipal  Cortoratio.xs,  1 
751. 

Municipal  officers,  power  of  city  to  coatiact. 
Municipal  Corporatio.vs,  {  226. 

Party  injured  by  contempt  of  court  Cos- 
TEMPT,  8§  73-79. 

Police  officers,  contract  by  municipality.  Mu- 
nicipal Cobporations,  i  180. 

Shebiffs  and  Cqnstablbs,  Si  89;  90,  144, 
145. 

Surety  by  principal.  Pbincifal  AND  Suam, 
B  147,  17a-190H.  193. 
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INDEMNITY. 


§3 


I  1.   Nmtwe  ^  oUlcKtlom. 

Ouanoty  dUtlngoiBhed  from,  see  Quakahtt, 

Fob  Cases  fboh  Other  States, 
See  27  Cekt.  Dig.  ladein.  1 1. 
See,  also,  22  Cjc  pp.  79,  80. 

I  S.  Roqalrites   ud  Talidity   of  eim- 
traots. 

Fob  Cases  fbom  Other  States. 
See  27  Cent.  Dig.  iDdem.  S§  2-6. 
See.  also,  22  Cyc  pp.  80-84 ;  Bote,  40  Am. 
Dec.  423. 


I  4.   ^—  Bonds  «f  lademMitr. 

W  (SBp.1871) 

Vntile,  under  2  Get.  &  H.  St.  p.  153,  8 
202,  the  aTOwed  holder  of  money  to  which 
there  are  conflicting  claims  may  be  required  to 
deposit  with  the  court  either  the  money  itself 
or  security,  it  does  not  require  a  bond  of  in- 
demnity, to  be  given  by  a  plaintiff,  as  assignee 
of  a  deposit  in  a  bank,  where  no  certificate  of 
deposit  has  been  given,  and  the  depositor  can- 
not be  found,  after  due  notice,  to  answer  as  to 
his  interest  in  th«  sum  claimed  by  plaintiff.— 
Swingle  t.  Bank  of  the  State  of  Indiana,  41 
Ind.  423. 

[b]    (8«p.  ISTS) 

The  purchaser  of  a  certain  undivided  por- 
tion of  a  stock  of  goods  at  the  time  of  the  sale 
executed  to  the  seller  a  bond  to  indemnify  him 
against  the  payment  of  a  like  portion  of  his 
debts  and  liabilities.  In  an  action  on  said  bond, 
on  demurrer  to  an  answer  which  admitted  its 
execution,  held,  that  the  defendant  could  not 
rely  in  defense  upon  a  fraudulent  representa- 
tion, alleged  to  have  been  made  by  the  seller 
to  the  buyer  at  the  time  of  the  transaction,  to 
the  effect  that  there  were  no  such  debts  and 
liabilities.— Davis  v.  Fearis,  52  Ind.  128. 

le)  (S«».  1878) 
A  corporation,  having  purchased  of  A.  cer- 
tain real  estate,  gave  to  him,  as  part  of  the 
consideration,  its  bond,  with  sureties,  condi- 
tioned to  assume  and  pay,  and  bold  the  said 
A.  harmless  on,  a  note,  not  matured,  given  by 
A  to  other  parties;  such  bond  providing  that, 
it  A  should  be  compelled  to  pay  the  note,  he 
might  have  his  action  on  the  bond  against  the 
corporation  and  its  sureties,  if  the  same  was 
paid  by  him.  The  payee  of  such  note,  the 
same  being  due  and  unpaid,  brought  suit  against 
A,  the  indorsers,  and  the  principal  and  sure- 
ties On  the  bond.  Held,  that  the  bond  was 
given  upon  sufficient  consideration.— South  Side 
Planing  Mill  Ass'n  v.  Cutler  &  Savidge  Lum- 
ber Cow,  64  Ind.  500. 

Foi  Casss  fboh  Otrbb  States, 
See  27  Gent.  Dig.  Indem.  ff  2-6. 
See.  also,  22  Cyc.  pp.  80-  S4. 


{  5.   Coastrnotion  and  operation  of  oon^ 
tracts. 

Fob  Cases  fboh  Otheb  States, 

See  27  Cent.  Dig.  Indem.  SS  7-28;  84 

Cent.  Dig.  Mast  ft  S.  t  1240. 
See,  also.  22  Cyc.  pp.  84-05. 

I  6.  — *  In  BOBeraL 

[a]  (Snp.  184&> 

A  written  promise  of  indemnity,  whether 
under  seal  or  not,  is  assignable  under  the  stat- 
ute—Fletcher T.  Piatt,  7  Blackf.  522. 

[b]  (Sap.  1900) 

A  grantee  in  a  warranty  deed  of  lOO  acren 
of  land  took  an  indemnity  mortgage  from  the 
grantor  on  other  land  to  secure  himself  against 
the  assertion  of  a  claim,  which  was  known  to 
exist  in  favor  of  a  third  person  as  to  a  part  of 
the  land.  Held,  that  the  purchaser  having  con- 
veyed the  land,  by  warranty  deed,  to  another, 
the  benefit  under  the  indemnl^  mortgage  pass- 
ed with  the  land  to  his  grantee,  and  he  could 
be  restrained  from  releasing  such  mortgage.— 
Rowe  V.  Hamburger,  57  N.  E.  534,  154  Ind. 
604. 

Fob  Cases  from  Otheb  States, 

See  27  Cent.  Dig.  Indem.  SS  7,  9,  18,  19; 

34  Cent.  Dm.  Mast.  &  S.  $  1240. 
See.  also,  22  Cyc.  pp.  84,  85. 

S  7.  —  Parties, 
[a]    (App.  1898) 

A  bond  given  by  stockholders  to  secure  the 
directors  for  becoming  sureties  for  loans  pro- 
vided that  any  liability  incurred  by  reason  of 
the  bond  should  be  in  proportion  to  the  amount 
of  stock  held  by  each  obligor  at  the  time  of  in- 
curring the  liability,  and  that  no  recovery 
should  be  bad  against  any  obligor  for  a  sum 
greater  than  his  share  thereof,  in  the  proportion 
which  the  amount  of  stock  held  by  him  bore  to 
the  whole  amount  of  stock  issued.  Held  to  cre- 
ate a  several,  and  not  a  joint,  liability.— Spen- 
cer V.  McLean,  50  N.  E.  769,  20  Ind.  App.  iS20, 
67  Am.  St.  Rep.  271. 

Fob  Cases  fkom  Otheb  States, 

See  27  Cent.  Dig.  Indem.  18;  11  Cest. 

Dig.  Contracts,  {  781. 
See,  also,  22  Cyc.  pp.  8i^  86. 

S  8.  — >  Sabjoot-mfttter. 

[a]  (Sap.  1846) 

Where  an  action  is  brought  on  a  bond  In- 
demnifying the  obligee  from  certain  judgments 
which  were  liens  on  land  purchased  by  him, 
and  defendant  pleads  non  damnificatus,  a  rep- 
lication that  executions  were  levied  on  the  lam) 
and  the  rents  for  seven  years  offered  for  sale 
does  not  show  a  breach  of  the  conditions  of  the 
bond  and  is  therefore  insufficient— Loyd  t.  Mar- 
vin. 7  Blackf.  464. 

[b]  (Sop.  1888) 

A  contract,  wherein  a  railroad  company 
agrees  to  pay  for  whatever  damage  may  be  don>> 
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to  a  IaDdowQer*8  property  b;  tbe  ruDBios  of 
cars  tbrougb  bis  land,  does  not  compel  tbe  coin< 
paoy  to  pay  for  damages  arising  from  the  own- 
er's negligence,  and  be  is  negligent  if  he  coo- 
fines  hia  animals  in  an  Inclosure  embracing  a 
portion  of  the  track  with  no  appUancea  to  re- 
strain them  from  loitering  on  It — Indianapolis, 
P.  &  C  R.  Co.  T.  Brownenbnrg,  82  Ind.  199. 

[o]     (Svp.  1877) 

A  bond  of  fndemni^,  executed  by  the  offi- 
cers of  a  railroad  company,  reciting  tiiat  the 
coanty  has  levied  a  special  tax  on  the  property 
of  the  obligees,  and  that  one  of '  tbe  obligees, 
for  hinuelf  and  the  others,  baa  appealed  from 
the  levy,  and  conditioned  tbat,  if  such  obligee 
would  dismiss  his  appeal  and  tbe  obligees  would 
pay  tbe  tax,  fbe  obllgora  would  refund,  in  an 
action  on  tbe  bond,  the  complaint,  foiling  to 
allege  that  tbe  entire  tax  bad  been  paid  by  the 
obligees,  is  defective,  as  tbe  bond  contemplated 
the  payment  of  tbe  whole  tax.— Hicks  t.  Zion, 
58  Ind.  648. 

tdl    (App.  1S9S) 

R.  mortgaged  certain  land  to  a  loan  as- 
sociation. At  tbe  same  time  he  executed  an 
indemnifying  bond,  with  snrcties.  which  recited 
that  tbe  loan  bad  been  made  to  R.,  and  was  se- 
cured by  a  mortgage  on  tbe  land;  that  build- 
ings were  being  erected  tbereon;  and  tbnt  liens 
might  attach  for  work  done  and  materia)  fur- 
nished. The  bond  prorided  that  if  R.  paid  for 
f>ucb  woriE  and  material,  and  saved  tbe  associa- 
tion harmless  from  ali  claims,  of  whatever 
Icind,  that  might  affect  its  interests  ns  mort- 
gagee, tbe  obligation  was  to  be  void.  R.  never 
owned  the  land,  and  an  action  was  commenced 
on  tbe  b<Hid  to  recover  tbe  loan.  Held,  that 
tbe  indemni^ing  bond  only  protected  tbe  as- 
sociation against  tbe  liena  of  mechanics  and  ma- 
terial men,  and  did  not  cover  the  failure  of 
title.— Ouaranty  Sav.  &  Loan  Ass'n  r.  Butan, 
G  Ind.  App.  83,  33  N.  E.  210. 

[•]    (A».  1896) 

A  partnership  between  W.  and  S.  was 
dissolved,  the  latter  continuing  the  business,  as- 
suming the  debts  of  the  firm,  and  agreeing  to 
pny  W.  for  hia  interest;  but  having  failed  to 
keep  his  agreement,  W.  brought  suit  for  the  ap- 
pointment of  a  receiver  and  an  acconnting,  and 
thereafter  a  written  contract  was  executed  by 
which  W.  relinquished  bis  interest  in  the  firm 
assets,  and  defendants,  creditors  of  S.,  pur- 
chased tbe  stock,  and  undortook— First  to  pay 
"all  the  debts  of  the  firm  of  S.  &  W.,  as  set 
forth  in  Exhibit  C,  aggregating  H.235.31"; 
second,  to  secure  and  save  harmless  W.  from 
all  liabilities  Incurr^  as  member  of  the  firm  of 
8.  &  W.  The  partnership  owed  $1,500  in  ad- 
dition to  the  sum  named  in  the  schedule  of  lia- 
bilities, which  fact  neither  W.,  vrho  had  not 
been  an  active  partner,  nor  defendants,  knew, 
though  their  opportunities  of  knowledge  were 
equal,  fftld,  that  defendants  were  liable  for 
all  debts  for  which  W.  was  responsible  as  a 
member  of  the  firm.— Wood  t.  Undley,  12  Ind. 
App.  258.  40  K.  E.  283. 
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It}  (App.  1896) 
A  share  of  certain  money  distribated  hyoi^ 
der  of  court  was  allotted  to  a  married  woman, 
and  paid  to  her  attorney.  Before  paying  it  over 
to  bis  client  he  exacted  from  her  a  bond  of  in- 
demnity to  hold  him  harmless  if  be  was  compelled 
to  refund  it  which  was  given  and  signed  by  ber 
husband  as  suretr.  The  order  of  di«tribuiion 
was  afterwards  set  aside,  and  the  attorney  u- 
signed  tbe  bond  to  tbe  person  by  tbe  final  order 
entitled  to  tbe  money.  Held,  that  there  baring 
been  no  recovery  against  tbe  attorney,  and  there 
being  no  liability  for  tbe  money  on  bis  part  the 
assignee  could  not  recover  on  the  bond.— War 
rum  V.  Derry,  14  Ind.  App.  442,  42  N.  E.  1123. 

Fob  Cases  nou  Otbeb  States, 

See  27  Cbht.  Dio.  Indem.  H  10-15;  U 

Cent.  Dig.  Mast  &  S.  {  1240. 
See,  also,  22  Cyc  pp.  8G,  ST. 

I  9.  —  Scope  and  OKtomt  of  UaUUty. 

[a]  (Sup.  1846) 

A  bond  conditioned  to  indemni^  ttie  ob- 
ligee and  save  bim  harmless  from  tbe  operation 
of  certain  judgments,  which  were  liens  00  land 
purchased  by  bim,  is  a  bond  of  iodenmity 
against  damages  arising  from  the  indgauntM.— 
Loyd  T.  Marvin,  7  Blackf.  464. 

[b]  (Sap.  18C4) 

Wlien  the  instrument  debates  tbe  least 
from  a  simple  contract  of  indemnity  against 
damage,  even  where  indemnity  Is  the  sole  object 
of  tbe  contract,  and  where,  in  cmseqneoce  of 
the  primary  liability,  of  other  peisoDS,  actual 
loss  may  be  sustained,  the  measure  of  damages 
is  actual  cwnpensation  (or  probable  loss.— De- 
vol  T.  Mcintosh,  23  Ind.  529. 

On  tbe  dissolution  of  a  partnership,  a  part- 
ner purchased  bis  copartner's  interest  and 
agreed  to  pay  ell  demands  against  tbe  firm,  and 
save  tbe  copartner  harmless.  Held,  that  tbe  co- 
partner could  recover  against  the  partner  the 
entire  unpaid  firm  debts.— Id. 

[c]  (Snp.  1887) 

An  instrument  whereby  a  third  person 
agrees  to  secure  and  protect  at  any  time  pay- 
ment must  be  made,  tbe  surety  on  a  prominory 
note,  obligates  tbe  signer  to  take  such  measures 
as  are  necessary  for  tbe  surety's  security  and 
protection  whenever  the  payment  of  tbe  note 
after  its  maturity  might  be  required  either  by 
tbe  payee  or  tbe  surety.— Nixon  v.  Beard,  12 
N.  E.  131,  111  Ind.  137. 

[d]  '  (Snp.  1889) 

Where  there  b  an  ^reement  Igr  me  pe^ 
son  to  indemnify  another  (or  any  loss  he  mlsht 
sustain  by  reason  of  entering  Into  a  nxogiu- 
uinee  for  tbe  appeaiance  of  a  defendant  to  an- 
swer an  indictment,  the  person  indemnified  by 
such  an  agreement  is  entitled  to  recover  tbe 
amount  o£  the  recognisance,  and  the  costi  of 
taking  judgment  there<m,  together  witii  intetMt 
from  the  date  of  payment— Keeping  t.  Fia* 
zier,  119  Ind.  185,  21  N.  R  652. 
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W     (App.  1898) 

Where  an  agreement  in  a  bond  ^ven  to 
protect  a  suretr,  providing  for  attorney's  fees, 
is  not  dependent  on  any  condition,  the  surety 
can  recover  sndi  fees  npon  paying  ^ny  part  of 
the  debt  secured.— Spencer  McLean,  CO  N. 
E.  709,  20  Ind.  App.  626,  67  Am.  St  Rep.  271. 

in  (App.  i»8) 

Plaintiffs  and  defendant  being  stockholders 
In  an  nnsnccessful  corporation,  plaintiflfs  bor- 
rowed $2,000  on  tbeir  individual  notes  to  pay 
the  corporation's  debts,  and  defendant  gave 
them  his  note,  bearing  an  indorsement  reciting 
that  it  was  given  to  indemnify  plaintiffs  against 
"any  loss  on  amount  secured  by  them  for  mon- 
ey  borrowed  by'*  plaintiffs,  and  that  It  wa? 
**coIlectible  only  In  case,  vrben  the  same  is  due 
and  unpaid  on  said  note,  in  proportion  to  any 
nnpaid  balance,  to  amount  of  stock  held  at  or- 
ganixation  of  said  compuiy."  The  parties  ex- 
pected that  corporate  profits  would  discharge 
the  $2,000  debt  Incurred  by  plaintiff,  and  that 
none  of  the  stockholders  vould  be  required  to 
pay  anything  on  that  accounL  Beld,  that  the 
Indorsed  agreement  meant  ttiat,  when  the  note 
matured,  if  any  part  of  the  $2,000  had  been 
paid,  there  should  be  collected  from  defendant 
on  his  note  only  such  sum  as  fiis  share  of  the 
stock  proportionately  bore  to  the  unpaid  debt, 
and  that,  rinee  none  of  the  $2,000  had  been 
paid  and  defendant's  note  was  past  due.  defend- 
ant was  liable  for  the  full  amount  of  his 
note.— Helms  t.  Appleton,  48  Ind.  App.  482, 
85  N.  E.  783,  86  N.  E.  1083. 

Fob  Casks  fbom  Otbeb  States. 

See  27  Cent.  Dig.  Indem.  H  16,  17. 
See,  also,  22  Cye.  pp.  87-90. 

1 11.  —  Aflornal  of  lUMUtr* 

[A]    (8«p.  186n 

To  entitie  the  obligee  in  a  bond  of  in- 
demnity to  recover,  he  must,  in  general,  show 
actual  payment  by  him.  It  Is  not  sufficient  to 
prove  his  liability.- Francis  v.  Porter,  7  Ind. 

2ia 

[b]    (Snp.  1857) 

For  the  breach  of  a  bond  conditioned  for 
the  payment  of  partnership  debts  of  a  firm  of 
which  plaintiff  was  a  member,  and  the  exemp- 
tion of  plaintiff  from  all  liability  on  account 
of  the  partnership,  plaintiff  can  recover  nomi- 
nal damages  though  he  has  sustained  no  actual 
damage.— Tate  v.  Booe,  9  Ind.  IS. 

[c1     (Snp.  1S64) 

Where  the  condition  of  the  contract  Is  that 
the  promisor  will  "pay"  the  debt  and  «ave  the 
promisee  harmtesa  therefrom,  liability  accrues 
on  tbe  failure  to  pay  the  debt  at  maturity,  and 
a  right  of  action  accrues  on  the  contract  with- 
ont  any  payment  by  the  promisee.— Devol  v. 
Mcintosh.  28  Ind.  629. 

[d1    (Sap.  1S») 

Where  the  contract  contains  a  promise  to 
"pay,**  the  promisee  can  maintain  an  action 


§  13 

thereon  without  paying  tbe  debt-~&Ialott  T. 
Goff.  96  Ind.  496. 

[el    (Sop.  1887) 

The  person  indemnified  may  pay  the 
amount  due,  withont  waiting  until  he  is  com- 
pelled to  pay  by  suit,  and  bring  his  action  for 
indemnity.— Nixon  t.  Beard,  111  Ind.  137.  12 
N.  E.  131. 

tn     (App.  1908) 

Where  there  is  a  direct  promise  to  pay  a 
debt  indemnified  against,  suit  will  lie  for  breach 
of  the  contract  in  favor  of  the  indemnitee,  upon 
maturity  of  the  debt  and  without  payment  of 
the  debt  by  him.— Helms  v.  Appleton,  43  Ind. 
App.  482,  85  N.  B.  733,  86  N.  E.  1023. 

For  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Indem.  IS  21-25;  S 

Cent.  Dig.  Bonds,  S  239. 
See,  also,  22  Cyc.  pp.  90.  93. 

{13.  Implied  oontraets. 

Ca]  (Snp.  IBBO) 
A.  leased  to  B.,  who  assigned  to  0.,  who 
dug  a  hole,  through  which,  after  tbe  lessor 
had  resumed  iwssession,  water  flowed  and  In- 
jured a  neighbor,  D..  who  was  indemnified  there- 
for by  A.  Held  that,  even  if  A.  could  recover 
from  G.  the  cost  of  filling  up  the  hole,  he  could 
not  recover  the  damages  paid  to  D..  unless  up- 
on proof  that  the  damage  would  not  have  occurs 
red  except  for  the  hole.— Dipple  t.  Douglas,  14 
Ind.  535. 

[b]    (Sap.  ISfiS) 

As  between  the  owner  and  tbe  contractor 
for  the  erection  of  a  building,  if  there  is  no 
provision  in  the  contract  that  the  contractor 
shall  have  exclusive  possession  of  the  lot,  or 
that  be  shall  keep  the  area  properly  guarded 
during  the  progress  of  the  work,  there  is  no 
implied  obligation  that  the  contractor  shall 
keep  it  so  guarded,  and,  whatever  liability  he 
may  incur  to  others  by  leaving  it  unguarded,  if 
he  has  performed  bis  work  according  to  the  con- 
tract, he  is  not  liable  over  to  the  owner  for 
damages  recovered  against  the  latter  for  such 
injury.— Silvers  v.  Nerdlinger,  30  Ind.  53. 

Id     (Sap.  1877) 

A  municipality  against  which  a  judgment 
is  recovered  on  account  of  a  defect  in  a  street, 
resulting  from  another's  negligence,  has  a  rem- 
edy over  against  the  latter.— Town  of  Genter- 
ville  V.  Woods,  57  Ind.  192. 

[d]    (Snp.  1881) 

In  an  action  by  a  city  to  recover  over 
against  a  citizen  tbe  amount  which  it  had  been 
compelled  to  pay  to  satisfy  a  judgment  against 
it  for  personal  injuries  in  an  action  for  negli- 
gence, the  complaint  should  show  such  state 
of  facts  as  would  have  made  a  defendant  liable 
had  the  action  been  brought  against  him  in- 
stead of  the  city,  and  it  is  insufficient  if  it 
does  not  allege  that  the  .person  injured  was  fi^e 
from  negligence  contributing  to  his  injury  - 
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Catterlin  t.  Cily  of  Frankfort,  79  Ind.  547,  41 
Am.  Rep.  627. 

Where  a  muDicipal  corporatioD  is  held  b; 
jadsment  for  damages  in  coDseqaence  of  the  aa- 
safe  condition  of  its  sidewalk,  it  has  a  remedy 
over  against  the  persoD'  causing  the  nuisance, 
unless,  as  between  it  and  him,  it  was  itself  a 
wrongdoer. — Id. 

M     (Sap.  18S2) 

A  municipal  corporation  may  maintain  an 
action  against  one  who  makes  its  streets  dan- 
gerous for  damages  it  has  been  compelled  to 
pay  to  one  who  has  received  injuries  because 
of  the  unsafe  condition  of  the  street— City  of 
Elkhart  t.  Wickwire,  87  Ind.  77. 

A  pump,  erected  for  public  purposes,  was 
used  by  the  public,  and  thereby  ice  accumu- 
lated  around  it  on  the  sidewalk,  whereby  a 
person  was  injured.  Ileld,  that  a  citizen  could 
not  be  rendered  liable  at  the  suit  of  the  city, 
which  had  been  compelled  to  pay  damages,  sim- 
ply because  he  owned  the  adjoining  lot  and 
made  more  use  of  the  pump  than  others. — ^IdL 

[t]     (Ap».  1892) 

Appurtenant  to  an  abutting  property  there 
was  an  area  in  the  sidewalk  on  a  public  street; 
a  portion  of  its  length  was  covered  by  a  flag- 
stone; the  balance  remaining  open,  for  means 
of  access  and  for  light  to  the  basement  Owing 
to  a  heavy  rain,  the  wall  under  the  flagstone 
gave  way,  so  as  to  make  it  a  dangerous  ob- 
struction to  the  sidewalk  and  render  its  re- 
moval necessary,  which  was  accomplished  with 
the  consent  and  assistance  of  the  municipality, 
and  that  part  of  the  area  was  left  open  for  a 
period  of  three  weeks,  resulting  in  injury  to  a 
pedestrian,  who  recovered  jiidfnnent  therefor 
HgaiDst  the  municipality.  Held,  in  an  action 
by  the  city  against  the  abutting  property  own- 
ers, that  defendants  could  not  escape  liability 
by  showing  that  the  particular  part  of  the  aren 
formerly  covered  by  the  flagstone,  and  which 
caused  the  injury,  was  of  no  benefit  to  and 
not  used  by  them,  such  area  being  an  entirety. 
—Wickwire  v.  Town  of  Angola,  4  Ind.  App. 
253,  30  N.  E.  917. 

Where  such  area  was  constructed  by  de- 
fendants' grantor  in  pursuance  of  municipal  au- 
thority, defendants  are  not  thereby  reMeved 
from  liability  resulting  from  a  failure  to  keep 
it  in  safe  condition,  where  they  maintain  and 
use  it,  the  area  being  presumptively  a  heneGdal 
appurtenance  to  the  realty. — Id. 

[g]  (Sap.  1905) 

Where  the  master  is  held  liable  for  the 
negligence  of  the  servant,  he  has  a  cause  of 
action  against  such  servant  for  indemnity.  — 
Indiana  Nitroglycerin  &  Torpedo  Co.  v.  Lip- 
plncott  Olaas  Co.,  166  Ind.  801.  7ff  N.  E.  649. 

[h]  (APP.1MT) 

Where  a  ci^  is  compelled  to  pay  damages 
because  of  the  negligence  of  a  contractor,  it 
may  recover  over  against  him,  and  If  he  is 
given  notice  of  the  action  against  it  he  is 


bound  by  the  judgment  rendered  therein.— 
Fleming  t.  City  of  Anderson,  39  lad.  App.  343. 
73  N.  E.  266. 

Fob  Cases  raox  Othbb  States, 

See  27  Cent.  Dig.  Indem.  H  29-35;  2 

Cert.  Dig.  Anim.  f|  321.  324;  34  Cest. 

Dig.  Mast.  &  8.  {f  1237,  1240. 
See,  also,  22  Cyc  pp.  96-100. 

3  14.  CoaeltulTeness,  ma  acaimst  ladCM- 
nltov  of  former  adjvdleatlm 
aS&lnst  indemaitM. 

[a]  (Sap.  1858) 
If  defendant  was  not  notified  of  the  prior 
action  against  plaintiff,  the  judgment  in  that 
action  is  prima  facie,  but  not  conclusive,  evi- 
dence against  him  in  an  action  on  his  contnct 
of  indemnity.— Tarn  t.  Shaw,  10  Ind.  4(9. 

[bl  (Bap.  isn) 
If  a  municipal  corporation  Is  held  hy  judg- 
ment for  damages  in  consequence  of  the  ansafe 
condition  of  its  ridewalk,  it  has  a  remedy  over 
against  the  iwrson  causing  the  nuisance,  unless, 
as  between  it  and  him,  it  was  itself  a  wrong- 
doer; hut  such  person  la  not  concluded  sndi 
judgment,  unless  he  had  notice  of  and  an  up- 
portunity  to  defend  that  action,  and,  if  he  liftd 
not,  the  injured  person  must  he  shown  to  have 
been  free  from  negligence.— Catterlin  v.  City  of 
Frankfort,  79  Ind.  547,  41  Am.  Rep.  627. 

[c]  (Sap.  1883) 

In  an  ac.tion  by  a  dty  against  a  property 
owner  to  recover  the  amount  which  as  dsmagn 
it  has  been  compelled  to  pay  by  reason  of  in- 
juries resulting  from  an  excavation  in  a  street 
in  front  of  defendant's  property,  it  appeared 
that  in  the  action  against  the  city,  it  was  set- 
tled and  adjudged  that  the  excavation  was  made 
and  left  in  an  unsafe  and  unguarded  condition, 
and  that  the  party  injured,  without  fault  on 
her  part,  fell  into  such  excavation,  and  that  de- 
fendant property  owner  was  notified  of  the  ac- 
tion against  the  city  and  appeared  and  made 
defense.  Held,  that  defendant  was  barred  from 
contesting  any  of  the  facts  so  adjudicated, 
though  not  precluded  from  pleading  and  prov- 
ing that  she  did  not  make  the  excavation.— Mc- 
Xaughton  t.  Gty  of  lakhart,  85  Ind.  384. 

[d]  (Sap.  ISS!) 

Where  a  person  who  wrongfully  and  n^- 
ligently  causes  a  public  street  to  be  made  un- 
safe for  travel  is  notified  of  an  action  institated 
by  one  who  has  suffered  injury  because  of  mch 
wrongful  or  negligent  act,  a  judgment  will  W 
conclusive  against  him  as  to  the  questions  ad- 
judicated in  that  action.— City  of  Elkhart  v. 
Wickwire,  87  Ind.  77. 

Ce]     (Bap.  ISU) 

In  an  action  hj  a  qnarry  company  against 
a  railroad  company  for  breach  of  contract  to 
fnmish  proper  cars  to  carry  stone,  whereby  & 
qnarrj'man  was  killed,  defendant  is  estopped  lu 
demur  to  the  complaint  for  want  of  an  alleics- 
tion  that  the  quarryman  was  free  from  cod- 
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tribatOTy  negligence,  where  its  general  solicitor 
represented  the  administrator  of  the  quarry- 
man  in  an  action  against  the  quarry  company 
for  causing  deatb  by  wrongful  act,  bad  re- 
fused to  defend  on  notice  that  tbe  quarry  com- 
pany would  hold  it  liable  for  all  damages  re- 
covered, and  bad  secured  a  judgment  for  tbe 
administrator  against  tbe  quarry  company. — 
Ilooeier  Stone  Co.  Louisville,  N.  A.  &  O.  By. 
Co.,  131  Ind.  575.  81  N.  E.  866. 

in  (App.  1903) 
Plaintiff,  as  surety  for  tbe  defendant  cor- 
poration, executed  a  supersedeas  bond  to  stay 
execution  on  a  judgment  rendered  against  the 
corimration,  and  from  which  it  bad  taken  an 
appeal;  it  and  the  other  defendant  executing 
to  plaintiff  an  indemnity  bond.  Afterwards 
tbe  judgment  against  the  corporation  was  af- 
firmed. Plaintiff  thereafter  repeatedly  urged  it 
to  settle  the  judgment  and  was  told  that  suit 
would  be  brought  on  the  supersedeas  bond,  and 
reminded  that,  as  defendant  corporation  was  a 
nonresident,  the  judgment  would  be  against 
plaintiff  alone.  The  corporation,  in  one  letter, 
answered :  "In  case  they  should  start  suit 
there,  kindly  keep  us  posted,  and  we  will  take 
such  steps  as  seem  wise."  Later  plaintiff  wrote 
that  suit  had  been  filed  the  day  before.  Tbe 
defendant  answered,  noting  what  was  said,  and 
replying  that  "it  will  be  a  long  time  before  we 
will  pay  on  the  basis  of  his  demands.  *  •  • 
If  they  want  to  sue,  we  have  no  way  to  pre- 
vent  it,  but  we  will  defend  to  the  'long  limit,* " 
etc.  Judgment  went  against  plaintiff  by  default 
some  three  months  thereafter.  Held  to  show 
sn^cient  notice  to  the  defendant  corporation 
of  tbe  suit  on  the  supersedeas  bond,  and  the 
judgment  therein  was  conclusive  against  it  and 
its  surety  on  the  bond  of  indemnity. — South 
Bend  Pulley  Co.  v.  Fidelity  &  Deposit  Co.,  67 
N.  E.  269.  68  N.  E.  688.  32  Ind.  App.  255. 

Defendant  could  not  claim  to  have  been 
prejodiced  by  the  failnie  of  plaintiff  to  defend 
the  action  on  the  supersedeas  bond;  defendant 
having  had  opportunity  to  itself  defend  tbe  ac- 
Him,  and  there  being  no  ibowing  that  the  judg- 
ment rendered  therein  was  in  any  way  one 
not  proper  to  be  rendered  in  the  absence  of  any 
defense.— Id. 

[gy  (APP.UOT) 

Where  a  city  is  compelled  to  pay  damages 
because  of  the  negligence  of  a  contractor,  it 
may  recover  over  against  bim,  and  if  he  Is  giv- 
en notice  of  the  action  against  it  he  is  bound  by 
tbe  judgment  rendered  therein.— Fleming  v.  City 
of  Anderson.  89  Ind.  App.  343. 

Fob  Cases  troic  Otheb  States, 

Seb  27  Cent.  Dio.  Indem.  Ml ;  22  Cent. 
Pio.  Ex.  ft  Ad.  i  1902;  SO  Cent.  Dia. 
Judgm.  fi  1223-1221:  43  Crnt.  Dig. 
Sales,  H  1279, 1280  ;  43  Cent.  DiQ.  She^ 
iffs,  I  322. 

See,  also,  22  Cyc.  p.  106 ;  note,  22  Am.  St. 

Rep.  204. 
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{15.  Aetlons  on  oontraots. 

Conclusiveness  as  against  indemnitor  of  jodf- 
ment  against  indemnity,  see  post,  |  14. 

Against  indemnitors  of  sheriffs  and  constables, 
see  Shebiffs  and  Cok8Tabi:.£s.  H  126-139. 

Pleading  matters  of  fact  or  coDclusions,  see 
Pleading,  i  8. 

Ca]  (8ap.l&15) 
In  an  action  on  a  contract  of  indemnity, 
tbe  proper  plea  is  n<m  dsmnlficatos.— Loyd  v. 
Marvin.  T  Blackf.  464. 

[b]  (Snp.  18T8) 

Under  1  Rev.  St  p.  635.  {  1,  making  as- 
signable instruments  in  writing  to  convey  prop- 
erty or  to  perform  any  stipulation  therein  men- 
tioned, a  mortgage  given  to  indemnify  the  mort- 
gagee against  a  contingent  liability  is  assign- 
able ;  and,  on  the  accruing  of  such  liability,  this 
assignee  may  maintain  an  action  thereon  in  bis 
own  name.— Carper  v.  Munger,  62  Ind.  481. 

[c]  (Sop.  1ST9) 

Where  an  assignee  in  bankruptcy,  under 
order  of  court,  sold  real  estate  of  tbe  bankrupt, 
taking  from  the  purchaser  a  bond  of  indemnity 
conditioned  for  the  payment  by  the  purchaser 
of  outstanding  liens  and  incumbrances  on  tho 
property,  and  to  save  the  vendor  harmless  there- 
from, one  who  holds  a  lien  against  tbe  property 
has  no  right  of  action  on  tbe  bond. — Young  v. 
Schlosser,  65  Ind.  225. 

Id]  (Snp.  18S2) 
The  fact  that  a  property  owner  made  an 
excavation  in  a  street  In  front  of  bis  property 
and  constructed  a  stairway  for  the  purpose  of 
gaining  access  to  the  basement  of  a  building 
on  such  property,  and  to  admit  air  and  light 
thereto,  said  stairway  being  such  ss  other  prop- 
erty owners  on  the  street  were  accustomed  to 
have  and  enjoy  with  the  consent  of  the  town, 
does  not,  When  alleged  in  an  answer  to  a  com- 
plaint by  the  city  averring  that  the  excavation 
was  unlawfully  made  and  resulted  in  injury  to 
A  passerby,  for  which  injuty  the  city  was  held 
liable,  show  permission  from  the  town  or  amount 
to  an  averment  that  defendant  had  such  per- 
mission.—McXaughtoa  V.  City  of  Elkbart.  S5 
Ind.  384. 

[e]     (App.  1S93) 

An  attorney  paid  to  his  client  money  col- 
lected as  the  client's  share  of  a  certain  estate, 
and  received  from  the  client  a  bond  reciting 
that  suit  had  been  b^n  against  tbe  attorney 
and  bis  client  and  others  by  a  third  person,  de- 
manding that  the  attorney  pay  said  money  into 
court,  and  agreeing  to  repay  the  attorney  said 
money,  "in  case  he  is  ordered  to  refund  or  re- 
pay saJd  sum,  or  any  part  titerwl,  to  the  plain- 
tiff, to  the  clerk  of  said  court,  or  to  tbe  ad- 
ministrator of  said  Mtate."  The  plaintiff  in 
said  action  recovered  Judgment  against  the  at- 
torney's client,  but  not  against  the  attorney 
himself.  The  bond  was  never  assigned  by  the 
attorney.  Held,  that  the  administrator  of  said 
estate  had  no  right  of  action  on  said  bond,  it 
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beioK  glren  solely  for  the  Indemnification  of 
the  attorney.  The  foet  that  the  attoxnej  was 
made  a  party  defendant  to  tlie  action  on  the 
bond  does  not  give  the  administrator  any  rl^t 
to  sue  thereon,  in  the  absence  of  any  allegation 
in  the  complaint  that  the  bond  had  been  assign- 
ed or  transferred  to  the  administrator.— Derry 
V.  Morrison.  8  Ind.  App.  60,  S4  N.  E.  107. 

[n  (App.  IWS) 
In  an  action  against  a  mortgagee,  on  an 
indemnity  bond  to  the  mortgagor's  wife  that  in 
consideration  of  her  joining  in  the  mortgage 
given  by  the  husband  to  secure  the  mortgagee 
as  the  husband's  surety,  In  case  It  should  be 
foreclosed,  the  mortgagee  would  pay  her  a  cer- 
tain sum,  a  paragraph  of  the  answer  alleging 
that  when  the  mortgage  was  executed  there  was 
an  equity  In  the  land  sufficient  to  jnsUfy  the 
payment  specified,  but  that  afterwards  defend- 
ant was  induced  to  take  a  second  mortgage  on 
the  land  without  Indemnity  or  limitation  to  se- 
cure other  indebtedness  of  the  husband,  that 
defendant  had  to  pay  all  the  debts  and  that  he 
foreclosed  the  mortgages,  selling  the  land  for 
less  than  his  Judgment  against  the  husband, 
and  that  he  bad  paid  more  than  the  amount  of 
plaintiff's  claim  in  excess  of  his  first  mortgage 
at  plaintiff's  teqaest,  but  not  alleging  that  the 
indemnity  bond  r^resented  plaintiff's  Inchoate 
interest,  nor  that  the  amount  secured  by  tiie 
mort«agea  and  the  amount  of  the  bond  exceed- 
ed the  Taloe  of  the  land,  did  not  state  a  de* 
fense.— Dmckamiller  t.  Coy,  42  Ind.  App.  500, 
85  N.  E.  1028. 

For  CAflSfl  fboic  Othxb  States, 

See  27  Cert.  Dia.  Indem.  9|  3G-47;  2 
Cekt.  Dig.  AniuL  H  321,  324 ;  11  Cent. 
Dig.  Contracts,  |  1740;  25  Cent.  Dig. 
High,  i  319;  30  Cent.  Dig.  Plead.  }  1294. 
Bee.  also.  22  Cyc.  pp.  100-106 ;  note,  49  Am. 
Dec.  362. 

INDEMNITY  INSURANCE. 

Insurance,  see  Insubancb.  86  613,  533.  5S0. 


INDENTURES. 

See  Appbentigeb.  ||  8-15,  19. 

INDEPENDENCE  DAY. 

Regulating  sale  of  Intoxicating  liqoon  <«.  see 
iHToxzcAnira  Iaquobb,  1 12a 

INDEPENDENT  CONTRACTORS. 

See- 
Creation  of  contract.  Mastxb  and  Sebtaxt, 

i  5. 

Liability  for  acta  and  omissions. 

Masteb  and  Servant,  S|  315-824. 

Municipal  Cobpobations.  |  751. 

Nbougence,  I  55. 

Railroads,  |  37& 
Status  as  aerrant  entitled  to  recover  for  injuries. 
Master  and  Sebtant,  S  88. 

INDEPENDENT  SCHOOL  DISTRICTS. 

See  Schools  and  School  Distbicts,  |  25. 

INDETERMINATE  SENTENCES. 

See  Criminal  Law,  H  091.  1206. 

INDEX. 

See- 
Records,  fees  of  clerks  of  courts  tor  Indetin^ 

Clebks  or  Odvbcb,  |  18. 
Judgment  records.  Justices  Of  the  Peace, 

8  126. 

Power  of  county  board  to  contract  for  in* 
dexing.   Countieb,  |  113. 
Transcript  or  return  on  appeal.  Affkml  ihd 

Bbrob,  S  606. 
Transfer  as  notice  to  subsequent  porchaaers. 
Mobtoaobs,  I  171. 

INDIANA  UNIVERSITY. 

University  land,  see  Public  Lands,  {  54. 
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Scope'Note. 

[INCLTTDES  persons  wholly  or  partly  of  Indian  Mood;  their  rights  and  disabilities 
In  general;  protection  and  regolattoa  of  such  persons;  and  government  of  the  Indian 
country  and  of  the  bidian  reserrations. 

[EXCLUDES  marriage  between  Indians  or  betweoi  Indians  and  persona  <i€  otiiet 
races  (see  Marriage),  and  titles  to  lands  derived  fi^  Indiaiui  (pee  PuUic  Lands).  For 
complete  list  of  matters  excluded,  see  cross-references,  poet] 

Analysis, 

1.  Who  are  Indians. 
3.  Status  of  Indian  nations  or  tribes. 

3.  Treaties  and  en^gements  with  Indian  nations  or  tribes. 
9.  Lands. 

§  11.          Cession  by  treaties. 

12.  Reservations  or  grants  to  Indian  nations  or  tribes. 

14.  Grants  and  patents  to  individual  Indians. 

§  15.   Alienation  in  general. 

17.  Cutting  timber, 

18.   Descent. 

20.   Judicial  sale, 

24.  Contracts. 

§  38.  Criminal  prosecutions. 

Cross-References, 

Bee— 

Construction  of  statutes  in  pari  materia.  Stat- 
utes, I  225. 
Marriage  by  lodian  custom.   Marriage,  S  15. 
Testamentary  capacity.   Wills,  |{  23,  25. 


I  1.  Whn  ar»  InJiaas. 

M  use) 
In  the  act  of  Febmary  8.  1S41,  entitled 
"An  act  for  the  relief  of  the  Miami  and  other 
Indians,"  it  Is  prarlded  that  "fn  all  cases  the 
provisions  of  this  act  shall  extend  to  all  per- 
sons of  Indian  descent,  who  are  recc^nlsed  as 
members  of  any  tribe  residing  in  this  state, 
down  to  those  having  one-eighth  Indian  blood." 
Held,  that  this  must  be  regarded  as  tbe  iegis- 
latire  definition  of  the  word  "Indian"  used  in 
all  other  acts,  aniess  a  different  meaning  should 
appear  to  be  clearly  intended.— Doe  ex  dem. 
Ltfontaine  v.  Avaline,  8  Ind.  6. 

A  married  wonmn  recognised  as  an  Indian 
by  the  community,  by  the  Indians,  and  by  the 
state  and  federal  autiioiitles;  her  birth,  educa- 
tioo,  and  language  stamping  the  same  characte- 
upon  her;  the  law  under  consideration,  intended 
f9r  the  relief  of  tbe  Indians  and  to  prevent 
ftsod,  requiring  a  liberal  construction ;  and  she 
btving  tikree-elghtiis  Indian  blood,— most  be 
deemed  to  be  an  In^n.— Id. 


Fox  Cases  fboh  Otheb  States. 
See  27  Gent.  Diq.  Indians,  |  1. 
See,  also,  22  Gyc  p.  112. 

S  S.   Statas  of  Imdiam  amtloiis  or  tribes. 

[a]  (8«».1M» 
A  tribe  of  North  American  Indians  is  nei- 
ther a  state  nor  a  nation,  in  the  political  or 
international  sense   of  the   terms.— Roche  v. 
Washington,  19  Ind.  53,  81  Am.  Dec.  376. 

Fob  Gases  fboh  Otheb  States, 

See  27  Cent.  Dia.  Indians.  f|  2.  8. 
See,  also,  22  Cyc  pp.  117-121. 

I  3.  XkMtlas  and  euEaceneKta  wtth  Xa- 
dlan  matlona  or  tribes. 

Session  of  land,  see  post,  }  11. 

Reservation  of  lands  to  Individual  Indiana  by 

treaties,  see  post,  {  14. 
Reservation  of  land  to  Indian  nations  or  tribes 

by  treaties,  see  post,  1 12. 
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[a]  (8kp.1S37> 
The  construction  of  an  Indian  treaty  be- 
longs to  the  court  as  a  matter  of  law.— Harris 
V.  Doe  ex  dem.  Bamett,  4  Blac^f.  S69. 

Fob  Gases  fbou  Other  States, 

See  27  Cent.  Dia.  Indians,  |S  5-7,  U. 
See,  also,  22  Cyc  pp.  121-123. 

S  9.  Lands. 

Taxation  of  Indian  lands,  see  Taxation,  |S 

181,  249,  535. 

Fob  Cases  fbom  Otueb  States, 

See  27  Cent.  Dig.  Indians,  Si  17,  2S-06. 
See,  also,  22  Cyc.  pp.  123-139. 

§  11.  Cession  by  trestles. 

Reservation  of  lands  to  individnal  Indians,  by 

treaties,  see  post,  |  14. 
Reservation  to  Indian  nations  or  tribes  by 

treaties,  see  post,  {  12. 

[a]  (APP.190G) 
Where  the  United  States  received  from  the 
Pottawatomie  Indians  a  cession  of  land  ex- 
tending from  Logansport  to  Lake  Michigan,  for 
the  purpose  of  establishing  a  public  highway 
from  such  lake  to  the  Ohio  rlrer,  such  tribe 
and  their  grantees  were  bound  to  yield  up  the 
necessary  land  from  Logansport  to  the  lake, 
and  the  United  States  and  her  grantees  were 
compelled  to  furnish  such  land  from  Logans- 
port  to  such  river.— Western  Union  Telegraph 
Co.  T.  Knieger,  86  Ind.  App.  348,  74  N.  E.  25. 

Fob  Cases  fbom  Other  States, 
See  27  Cent.  Diq.  Indians,  f  26. 
See,  also.  22  Cyc.  pp.  130-132. 

i  IS.  —  Reservatloits  or  eraats  to  In- 
dian nations  or  tribes. 

Reservations  to  individual  Indians,  see  post, 
«  M. 

[a]  (Sn».  1868) 
A  reservation  of  land  In  an  Indian  treaty 
of  cession  simply  secures  to  those  in  whose 
favor  the  reservation  is  made  a  continuation  of 
the  right  of  occupancy  in  the  land  reserved, 
while  the  ultimate  title  remains  in  the  United 
States  as  before  the  treaty.— Wheeler  t.  Me- 
shing-go-me-sla,  30  Ind.  402. 

Fob  Cases  fsok  Otheb  States, 

See  27  Cent.  Taa.  Indians,  |8  27,  28. 
See,  also,  22  Cyc.  p.  124. 

1 14.  ~  Grants  and  patents  to  Individ- 
ual Indians. 

[a]  A  reservation  in  a  treaty  to  certain  mem- 
bers of  an  Indian  tribe  is  egnivalent  to  an 
absolute  grant,  and  the  title  is  conferred  by 
the  treaty,  and  is  perfected  when  the  location 
is  made,  which  is  necessary  to  give  the  grant 
identity  without  a  patent.— (Sup.  1837)  Harris 
T.  Doe  ex  dem.  Bamett,  4  Blackf.  368;  (1808) 
Deguindre  v,  Williams,  81  Ind.  444. 


[b]  (So*.  1837) 

A  treaty  with  the  Indians  eo  far  as  re- 
spects the  grants  of  land  to  indlviduls  eon- 
tained  in  it  is  evidence  of  the  grantees'  tlUe, 
and,  as  such,  proper  to  be  laid  before  &  jury. 
—Harris  v.  Doe  ex  dem.  Bamett,  4  Bla^ 
369. 

[c]  (Sup.  1849) 

A  reservation  in  a  treaty  to  certain 
bers  of  an  Indian  tribe  is  not  equivalent  to 
an  absolute  grant,  and  the  title  is  not  conferred 
by  the  treaty  nor  perfected  when  the  location  is 
made.- Longlois  v.  CoflSn,  1  Ind.  446,  Smith, 
378. 

Wbere  a  treaty  with  Indians  says  that  the 
title  to  a  certain  tract  of  land  is  thereby  vest- 
ed in  a  certain  individual,  his  hdrs  and  assigns, 
the  treaty  operates  as  a  grant;  but  what  it 
saya  that  a  half  section  of  land,  at  a  specified 
point,  shall  be  granted  to  a  certain  person,  etc.. 
by  patent  from  the  president  of  the  United 
States,  it  amounts  only  to  a  contract  for  land 
to  be  afterwards  located  and  conveyed.— Id. 

So  the  third  article  of  the  treaty  of  1837 
between  the  United  States  and  the  Miami  In- 
dians, providing  that  the  lands  mentioned  in  s 
schedule  thereto  annexed  shall  be  granted  to  the 
persons  therein  named,  by  patent  from  tie 
president,  is  not  of  Itself  a  grant,  lint  is  isily 
a  contract  that  the  land  shall  be  afterwarda 
properly  located,  and  granted  by  snch  patent  to 
the  persons  named.— Id. 

[d]  (Snp.  1869) 

A  section  of  land,  to  be  located  under  S» 
direction  of  the  president,  was  granted  to  a 
certain  pemon  by  an  Indian  treaty.  After  tbe 
death  of  the  grantee,  tbe  proper  court,  tipoa 
petition  of  the  guardian  of  tbe  grantee's  heirs 
at  law,  ordered  the  sale  of  the  onlocated  sec- 
tion; end,  the  laud  havli^  been  located  by  tbe 
assignee  of  tbe  purchaser  at  auch  goaidian'i 
sale,  the  proper  court  ordered  a  conveyance  of 
the  specific  land  to  snch  assignee,  whidi  was 
made,  but  never  approved  by  tbe  presidoit 
Held,  that  by  tbe  doctrine  of  relation,  tbe 
treaty  operated  instantly  In  law  as  a  grant: 
tbe  subseanent  location  of  tbe  land  merely  le- 
certaining  tiie  specific  thing  which  was  granted. 
— Dequindre  T.  WllUame.  31  Ind.  444. 

Fob  Cases  from  Otheb  States, 

See  27  Cent.  Dio.  Indians,  H  2,  31-^  46. 
See,  also.  22  Oyc.  pp.  132-139. 

I  16.         Allonatlon  In,  general. 

Compelling  conveyance,  see  poet,  f  20. 

[a]  (Sap.  1852) 
The  sixth  article  of  the  treaty  by  the  Unit- 
ed States  with  the  Miami  Nation  of  Indians 
made  on  the  6tb  of  October,  1818,  provided 
that  the  several  tracts  of  land  which  the  Unil- 
ed  States  therein  engaged  to  grant  should  nerer 
be  transferred  by  the  grantees  or  their  heirs 
without  the  approbation  of  the  president  of  the 
United  States.   Pursuant  to  the  treaty  certain 
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premises  were  granted  to  B.,  an  Indian  wonuin, 
and  sahseqaently  the  president^  npon  h«r  peti- 
tion, granted  her  authority  to  sell  a  portion  of 
tiie  land  and  to  divide  the  remainder  among  her 
children.  She  aceordini^  sold  a  portion  of 
the  land,  but  shortly  after  died  vittout  having 
made  any  partition  of  the  remainder  to  her 
children.  Held,  that  the  children  took  the  land 
by  descent,  and  could  not,  therefore,  ctmvey  it, 
and  a  deed  executed  by  them  was  Toid.— Harris 
T.  Doe  ex  dem.  Spencer,  3  Ind. 

[b]  (81111.I8M) 
Suit  for  the  recovery  of  land.  The  land 
was  granted  to  A.  by  a  treaty  between  the 
United  States  and  the  Pottawattamie  tribe 
of  Indians,  made  October  16,  3826.  7  Stat. 
295,  299.  The  grant  (article  6)  was  in  these 
words:  "The  United  States  agree  to  grant  to 
each  of  the  persons  named  in  the  schedule  here- 
nnto  annexed  the  quantity  of  land  therein  stip- 
ulated to  be  granted;  but  the  land  so  granted 
shall  never  be  conveyed,  by  either  of  the  said 
persons  or  their  heirs,  without  the  consent  of 
the  president  of  the  United  States."  A.,  on 
the  13th  day  of  June,  1836,  without  the  con- 
sent or  approval  of  the  president,  executed  and 
delivered  to  B.  a  deed  conveying  to  him  the 
land  in  dispute;  but  the  deed  thus  made  was 
afterward,  on  the  14th  day  of  December,  1846, 
approved  by  James  K.  Polk,  the  then  president 
of  the  United  States.  When  the  land  was 
thus  conveyed  by  A.  to  B.,  there  was  no  adverse 
possession,  but  in  1843  G.  went  into  possession 
of  the  land,  and.  at  the  time  of  the  approval 
of  the  deed  by  the  president,  held  it  adversely. 
Held,  that  the  deed  from  A.  to  B.  could  not, 
without  the  consent  of  the  president,  operate 
as  a  conveyance,  but  that  his  consent  to  its  ex- 
ecution might  be  given  before  or  after  its  ex- 
ecntion.-'Ashley  t.  Eberts,  22  Ind.  56. 

[C]    (Sop.  1878) 

The  doctrine  of  the  decisions  holding  that 
the  approval  of  the  president  of  the  United 
States  when  made  to  the  conveyance  of  lands 
incloded  in  the  treaty  with  Pottawattamie  In- 
dians (7  U.  S.  Stat.  p.  218),  providing  that 
•lands  granted  to  the  Indians  thereby  should 
not  he  conveyed  by  the  grantees  thereof  without 
the  consent  of  the  president,  relates  back  to  the 
time  of  the  execution  of  the  deed  to  the  lands, 
has  become  a  mle  of  property  in  Indiana. — 
Steeple  v.  Downing,  60  Ind.  478. 

A  conveyance  by  a  beneficiary,  under  the 
treaty  of  August  29,  1821,  of  a  specified  tract 
of  land  afterwards  conveyed  to  him  pursuant  to 
snch  treaty,  vested  title  in  the  grantee,  though 
the  latter  died  prior  to  the  issuing  of  the  patent 
aad  the  approval  of  the  conveyance. — Id. 

For  Cases  fboh  Otheb  States, 

See  27  Cent.  Dig.  Indians,  H  17,  29,  34, 

37-44. 

See,  also,  22  Cyc.  pp.  127-129,  13&-137. 


f  17.  —  CntUas  tlmBer, 

[a]  (Sup.  I8es) 
The  common-law  doctrine  that  the  cutting 
of  standing  trees  is  waste  does  not  apply  to  the 
members  of  a  band  of  Indians  in  the  use  of  a 
large  tract  of  wild  land  within  a  state,  granted 
to  them  by  the  United  States.— Wheeler  T.  Me- 
shin-go-me-sia,  30  Ind.  402. 

Fob  Cases  fboh  Otheb  States, 
See  27  Gent.  Dig.  Indians,  I  48. 
See,  ateo,  22  Cyc  p.  120. 

(  18.    Desont^ 

iMj    (Sap.  1890) 

Act  Cong.  1872  (17  Stat  213),  authorized 
partition  among  the  survivors  of  the  Me-shin- 
go-me-sia  band  of  Indians  of  the  tract  of  land 
ceded  to  Me-shin-go-me-sia  by  treaty  of  1840,  and 
provided  that  patent  issue  to  each  person  in  fee 
simple,  and  that  the  title  so  conveyed  should  de- 
scend as  other  lands  in  Indiana ;  but  provided 
that  the  land  should  not  be  subject  to  any  debt 
contracted  prior  to  the  partition,  nor  subject  to 
levy,  sale,  forfeiture,  or  mortgage,  prior  to  Jan- 
uary, 1,  1881,  nor  be  sold  by  the  owner  prior 
to  that  date.  Held,  that  the  land  of  one  of  tht 
tribe  who  died  in  1S80,  leaving  debts  not  with- 
in the  prohibited  class,  descended,  subject  to  be 
applied  in  payment  of  such  debts,  as  provided 
by  Rev.  St.  S  2332,  in  case  of  other  lands.— 
Taylor  r.  Vandegrift,  128  Ind.  323,  25  N.  B. 
548. 

Fob  Cases  fboh  Otheb  States, 
See  27  Cent.  Dig.  Indiana,  {  40. 
See,  also,  22  Cyc  p.  137. 


S20. 


Judicial  aala. 


[a]  (8iip.U40) 

A  section  of  land  was  reserved  by  an  In- 
dian treaty  for  certain  minors;  they  having  no 
right  to  sdl  it,  however,  without  the  consent 
of  the  President  of  the  United  States.  O^e 
land  was  afterwards  located,  and  a  part  of  It 
sold  and  conveyed,  under  an  order  of  the  pro* 
bate  court,  for  the  support  of  minora;  but,  be- 
iug  imperfectly  described  in  the  deed,  the  Presi- 
dent refused  his  assent  to  the  sale.  Held,  that 
the  purdiaaer  might,  by  a  hill  filed  in  the  pro- 
bate court,  obtain  a  correct  survey  and  convey- 
ance of  tlie  land. — Johns  t.  De  Rome,  6  Blackf. 
421. 

[b]  (Sup.  1890) 

That  lands  granted  to  an  Indian  in  sever- 
alty are  not  subject  to  execution  on  a  judgment 
recovered  on  a  note  is  no  defense  to  an  action 
on  the  note,  and  no  cause  for  granting  an  in- 
junction against  a  levy ;  it  not  appearing  that 
plaintiff  is  threatening  to  make  one.— Ke-tuc-e- 
mun-guafa  v.  McClure,  122  Ind.  541.  23  N.  D. 
1080,  7  L.  R.  A.  782. 

Fob  Cases  fbou  Otheb  States, 
See  27  Cent.  Dia.  Indians,  S  53. 
See,  also,  22  Cyc  pp.  129,  138. 
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I  24.  Oontraota. 
[K]    (§ap.  1880) 

.  'Where  a  party  to  whom  an  annuity,  to 
which  a  Miami  Indian  was  entitled  from  the 
United  States,  was,  by  her  verbal  order,  paid 
in  satisfaction  of  a  debt,  was  garnished  in  an 
attachment  suit,  against  said  Indian,  the  order 
would  not  be  presumed  to  be  void,  under  Rev. 
St.  U.  S.  1873-75,  p.  370,  St  2103,  2100.-God- 
f  roy  V.  Scott,  70  Ind. 

[b]    (Sap.  ISM) 

A  promissory  note  made  by  ao  Indian,  a 
m-^mber  of  a  tribe  residing  on  a  reservation, 
and  maintainlDg  its  tribal  relations,  in  faror 
of  another  member  of  the  tribe,  is  valid,  when 
it  was  not  given  nnder  a  contract  prohibited 
by  Rev.  St.  U.  S.  1878,  p.  367,  in  relation  to 
their  lands  or  annnitles^Ee-tafr«-mnn-guah  t. 


McCluni.  122  Ind.  541,  23  N.  E.  1080,  TLSL 
A.  782. 

Fob  Cases  fbov  Other  States, 
See  27  Cent.  Dig.  Indians,  i  1(1 
See,  also,  22  Cyc.  pp.  llo.  121. 

I  38.  Criminal  proaecvtloas. 

M     (Ssp.  tSSS) 

An  indictment  against  a  person  for  sellins 
■plrituoua  liqoora  to  an  Indian  cannot  be  ob- 
jected to  merely  because  the  name  of  the  In- 
dian la  not  inserted,  if  the  indictment  atate  that 
the  name  is  unknown  to  the  Jnroiftr-Stkte  r. 
Jackson,  4  Blackf.  49. 

Fob  Cases  fbom  Otheb  States, 

See  27  Gent.  Dig.  Indians.  H  22, 64, 66. 
See,  alBo,  22  CfC  pp.  148,  149;  note,  'H 
R.  A.  160. 
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Scope-Note. 

[INCLUDES  formal  written  accosatlong  of  public  oGFens^,  presented  by  grand  Juries 
or  pre/erred  by  prosecuting  officers,  whether  In  form  of  Indictment,  presentment,  informa- 
tion, or  complaint;  necessity  for  presentment  or  Indictment  by  grand  Jury;  finding,  Indore- 
iDg,  filing,  and  requisites  of  such  accusations,  objections  thereto,  and  motions  to  quash, 
etc.,  demurrers  thereto,  and  amendment  thereof ;  variance  between  averments  and  proof ; 
and  conviction  of  offense  iiudnded  In  that  charged. 

[EXCLUDER  preliminary  complaints  In  criminal  cases,  and  proceedings  thereon  be- 
fore Indictment  <Bee  OrimUial  Lavs) ;  organization  of  and  inquisitions  by  grand  Juries  (see 
Qrand  Jury) ;  accusations  of  particular  offenses,  and  proceedings  thereon  (see  specific 
heads) ;  arraignment  and  pleas  to  indictments  and  trial  thereof  (see  Criminal  Law) ;  and 
review  of  proceedings  thereon  (see  Criminal  Laic).  For  complete  list  of  matters  exdadad, 
see  cross-references,  post.] 

Analysis. 

L  Necessity  of  Indictment  or  Presentment. 

§  1.  Necessity  of  formal  accusation  in  general. 

§  2.  Constitutional  and  statutory  provisions. 

§  3.  Offenses  which  must  be  prosecuted  by  indictment. 

§  4.  Proper  form  of  accusation. 

n.  Finding  and  Piling  of  Indictment  or  Presentment. 

§  6.  Jurisdiction  of  court. 

§  7.  Term  of  court  or  time  of  finding. 

§  10.  Finding  of  grand  jury. 

§  11.  Return  and  filing  or  record. 

§  14.  Loss  or  destruction. 

§  15.  Successive  indictments  for  same  offense. 

m.  Formal  Requisites  of  Indictment. 
1 19.  Statutory  forms. 
§  20.  Caption. 

§  21.           In  general. 

§  25.  Description  of  grand  jury. 

§  26.  Title  of  cause  or  names  of  parties. 

§  27.  Commencement. 

§  29.    Venue. 

§  32,  Conclusion. 
§33.  Signature. 
§  34.  Indorsements. 

IV.  Filing  and  Formal  Requisites  of  Information  or  Complaint 

§  35.  Nature  and  purpose  in  general. 

§  36.  Constitutional  and  statutory  provisions. 

§  38.  Jurisdiction  of  court. 

1 41.  Preliminary  proceedings. 

§  42.  Time  of  filing. 

§  43.  Filing  and  record. 

§  44.  Loss  or  destruction. 

§  45.  Successive  informations  or  complaints  for  same  offense. 
I  46.  Formal  requisites  of  information. 

1 47.    In  general. 

§  48.           Caption  or  title. 

§  50.    Conclusion. 

§  51.    Signature. 

§  58.  Verification  or  accompanying  affidavit. 

  §  53.  Indorsements. 

IHcest  is  eoBpilad  om  the  Xcy-Nnmber  System.  For  ezplautivmt  see  p«B«  ill. 
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V.  Requisites  and  Sufficiency  of  Accusation. 

§  55.  Applicability  of  rules  of  pleading  in  general. 
§  56.  Constitutional  requirements  as  to  accusation. 
§  57.  Statutory  provisions  as  to  statement  of  offense. 
§  68.  Subject-matter  of  allegations. 

§  69.  Designation  of  offense  or  grade  or  degree  thereof. 

I  60.   Elements  and  incidents  of  offense  in  general. 

§  61.          Matter  judicially  noticed. 

I  62.          Matters  of  presumption  or  implication. 

§  63.    Matters  of  fact  or  conclusions. 

§  64.           Conclusions  of  law  from  facts  alleged. 

§  65.           Matters  of  evidence. 

66.           Matters  of  defense  in  general. 

67.          Matter  in  avoidance  of  bar  of  statute  of  limitaticms. 

§  69.  Matters  not  known  to  grand  jury. 

§  70.  Directness  and  positiveness. 
§  71.  Certainty  and  particularity. 
§  72.  Disjunctive  or  alternative  allegations. 
§  73.  Repugnancy. 

§  74.  Language  and  form  of  allegations. 

§  75.    In  general. 

§  77.   Videlicet  or  scilicet. 

78.  Abbreviations,  numerals,  and  symbols. 

79.           Mistakes  in  writing,  grammar,  or  spelling. 

§  80.    Erasures  and  interlineations. 

§  81.  Designation  and  description  of  accused. 
§  84.  Accessories  before  the  fact. 
§  86.  Place  of  offense. 
§  87.  Time  of  offense. 
§88.  Intent. 

§  91.  Felonious  or  otherwise  unlawful  nature  of  act. 
§  92.  Act  or  omission  constituting  offense. 

§  93.    In  general. 

§  95.    Specific  facts. 

§  96.  Circumstances  making  act  or  omission  criminal 

§  97.  Separate  counts. 
§  98.    In  general. 

§  99,           Reference  from  one  count  to  another. 

§  100.    Defects  and  omissions. 

§  101.  Designation  of  person  injured  or  others. 

§  102.  Description  of  real  property. 

§  103.  Description  of  personal  property. 

§  104.  Quantity  or  value  of  personal  property. 

§  105.  Ownership,  possession,  or  custody  of  property. 

§  106.  Description  of  or  setting  forth  written  or  printed  matter. 

§  107.  Statutory  offenses. 

§  108.    Reference  to  or  recital  of  statute. 

§  109.          Elements  and  incidents  of  offense  in  general 

§  110.  Language  of  statute. 

§  111.    Exceptions  and  provisos. 

§  114.  Previous  convictions  and  habitual  criminals. 

§  115.  Attempts. 

§  117.  Construction  in  general. 

§  118.  Surplusage  and  unnecessary  matter. 

§  119.  —  In  general. 

§  121.  Bill  of  particulars. 

§  122.  Variance  from  preliminary  proceedings. 

§  123.  Aider  by  preliminary  complaint  or  warrant. 
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VL  Joinder  of  Parties*  Offenses,  and  Counts,  Duplicity,  and  Election. 

§  134.  Joinder  of  parties. 

§  125.  Duplicity. 

§  126.  Joinder  of  counts. 

§  lar.  In  general. 

§  128.    Same  offense. 

§  129.           Different  offenses  in  same  transaction. 

§  130.           Distinct  offenses  in  general. 

§  132.  Election. 

VII.  Motion  to  Quash  or  Dismiss,  and  Demurrer. 

§  133.  Mode  of  making  objections  in  general. 
§  135.  Motion  to  quash  or  set  aside. 
§  137.    Grounds. 

§  138.    Form  and  requisites  in  general. 

§  139.    Time  for  making. 

§  140,  Hearing  and  determination. 

§  141.  Order  or  judgment. 

§  143.  Failure  to  move. 

§  145.  Demurrer. 

§  146.    Nature  of  remedy. 

§  149.   Time  for  filing. 

VIII.  Amendment. 

§  155.  Defects  and  omissions  requiring  amendment  in  generaL 

§  157.  Defects  cured  by  statute. 

§  158.  Indictment. 

§  159.           In  general. 

§  160.  Amendment  to  conform  to  proof. 

§  161.  Information. 

IX.  Issues,  Proof,  and  Variance. 

§  164.  Issues  in  general. 
§  165.  Matters  to  be  proved. 
§  166.   In  genera!. 

167.  Surplusage  and  unnecessary  allegations. 

168.  Part  of  charge  sufficient  to  constitute  offense. 

§  169.  Evidence  admissible  under  pleadings. 

170.  Variance  between  allegations  and  proof. 

171.    In  general. 

8  174.    Principals  and  accessories. 

§  175.    Place  of  offense. 

§  176.           Time  of  offense. 

177.    Intent. 

180.          Designation  of  persons  other  than  accused. 

§  182.           Ownership,  possession,  or  custody  of  property. 

§  183.           Description  of  written  or  printed  matter, 

§  184.          Matters  alleged  to  be  unknown  to  grand  jury, 

X.  Conviction  of  Offense  Included  in  Charge. 

187.  Sufficiency  of  charge  of  greater  offense. 

188,  Sufficiency  of  charge  of  lesser  offense, 

§  189.  Lesser  grade  or  degree  of  offense  charged. 

§  190.  Attempt  to  commit  offense  charged. 

§  191,  Different  offense  included  in  offense  charged. 

§  192,  Sufficiency  or  failure  of  proof  of  offense  charged. 

XI.  Waiver  of  Defects  and  Objections,  and  Aider  by  Verdict. 

§  195.  Waiver. 

§  196.           Objections  to  indictment  or  information. 

§  197.           Objections  to  rulings  on  motion  or  demurrer. 

§  199.  Objections  on  ground  of  variance. 

 §  200.  Aider  by  verdict,  ^ 
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XI.  Waiver  of  Defects  and  Objections,  and  Aider  by  Verdict— Continued. 

202.  Defects  cured. 

203.  Verdict  on  good  and  bad  counts. 


Cross-Re ferences. 


See— 

Arrest  of  judgment  for  detect!  In,  GnnnNAL 

Law.  g  970. 
Bail,  validity  of  as  affected  by  InvaUdity  of  or 

defects  in.    Bail,  i  5G. 
Complaint  or  information  on  summary  trial  ot 

accused,  necessity  and  requisites.  Cbimikat. 

Law,  8  252. 
Deprivation  of  life  or  liberty  witbout  due  pro- 
cess of  law.   Constitutional  Law,  S  205. 
Extradition,   necessity   and  sufficiency  of  in- 

dictment  to  authorize.    ExtraDitior,  %  32. 
Former  jeopardy  as  affected  by  validity  of. 

Criminal  Law,  |  170. 
Grand  Jubt. 

Habeas  corpus  to  review  defects.  Habeas 

Corpus,  6  30. 
Information  for  lunacy.    Insane  Prrbonb,  § 
21. 

Or  complaint  for  search  and  seizure  of 
intoxicating  liquors.   Intoxicating  Liq- 
uors, §  248. 
New  trial  for  defects  in.    Criminal  Law,  | 
915. 

Pleas  in  abatement.   Criminal  Law,  gS  27T- 
284. 

Preliminary  complaint.    Criminal  Law,  H 
208-214. 

Service  of  copy  before  trIaL   Criminal  IiAW, 
I  627. 

Termination  of  prosecution  by  failure  to  Indict 

Malicious  Prosecution,  |  35. 
Verdict  on  indictment  containing  several  counts. 

Cbdcinal  Law,  S  87S. 

AvalBat  partlcalar  clsaaea  mt  peraoBS. 

See— 

Aasessors.   Taxation,  |  325. 
Banks.  Banks  and  Banking,  |  SO. 
Clerks  or  Courts,  |  70. 
Convicts — 

Convicts,  {  5. 

Escape,  f  9. 
Corporations,  I  633. 
County  commissioners.    Counties,  i  60. 
Election  officers.   Blections,  {  328. 
Failure  to  deliver  express  matter.  Cabriebb, 
121. 

Highway  officers.   Hiquwats,  |  90. 
Husband  and  Wife,  8  312. 
Justices  of  the  peace — 

Justices  op  the  Peace,  {  30. 

Marriage,  |  3Z. 
Mine  operators,  for  failure  to  provide  wash* 

rooms.    Master  and  Servant,  |  1H. 
Mortgagors.    Chattel  Mortqaoes,  |  232. 
Municipal    officers.     Municipal  Cobpora- 

noNS,  S  174. 
Opficebb,  I  122. 


Officers  and  agents  of  agricnltuial  societies. 
Agriculture.  S  5. 
Of  banks.    Banks  and  Bankihg.  |  SS. 
Of  corporations.    Cobfobations,  {  324. 
Railroad  compasies  and  employta,  for  violBtion 

of  regulations.    Railroads.  §  255. 
f^chool  officers.    Schools  and  School  Dis* 

TRicTs,  §f  48,  62. 
Sheriffs  and  constables— 
Escape,  {  9. 

Sheriffs  and  Constables.  {  133. 
Township  tmstees.    Towns,  fi  34. 
Warehousemen.    Warehousembn,  {  36. 

F>or  parttcvlar  otfeBses. 

See— 

Abandonment  of  wife.   Husband  and  \Tir^ 

S  312.  j 
Abduction,  §S  4>  B*  I 
Abortion,  H  4-C.  I 
Adultert,     0,  7.  j 
Affeat,  I  4. 
Arson,  U  17-25. 
Assault  and  Battert,  H  73-^. 
Betting  on  election.  Elections.  |  328. 
BiQAMT,  H  3,  4. 

Blasfhbht,  S  S. 

Breach  of  the  Peace,  |  3. 

Bribery— 

Bbibert,  H  S,  6. 

Elections,  %  328. 
Bringing  negro  into  state.   Slaves,  {  10. 
Burglary,  SS  17-28. 
Carrying  weapons.   Weapons,  i  17. 
Compounding  Felont,  |  5. 
CoNSPiRAcr,  I  43. 
Counterfeitinq,  H  15-17. 
Cruelty  to  animals.    Amiuals,  {  42. 
Desecration  of  cemeteries.   Cemeteries,  |  £!. 
DisoRDEBLT  Houra,  H  11-13. 
Disturbance  of  Public  Assemblage,  ii  5-i. 
Drunkenness.  Dbuhkards,  f  11. 
Embezzlement,  fl  25-35. 
Escape,  |  9. 
Extortion,  H  12-14. 

Failure  or  refusal  of  school  officer  to  make  re- 
port to  county  auditor.    Schools  ahd  ! 
School  Districts,  1  48. 

To  account  for  or  pay  over  fees  tr  fnnds. 
Clebks  of  Coubts.  i  76. 

To  call  for  list  of  taxable  property.  Tax- 
ation, S  S2S. 

To  list  property  for  assessment  Taxa- 
tion, S  335?^. 

To  make  return  of  performance  of  msnisge 
ceremony.    Marriage,  |  32. 

To  pay  wages  of  servant.   Masteb  aso 
Servant,  i  84. 

To  swear  to  tax  list.  Taxation,  1 331. 
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Faue  Pbrcvseb,  Si  23-SS. 
FoiGiBLB  Emtbt  and  Detaiker,  |  67. 
FOIQEKT,  IS  26-84. 
FOBNICATIOH,  H  8>  4. 

Frand.    FBaud,  |  08. 

At  elections.    ELECnOKS,  f  828. 

F^UOULBHT  CoffTETAHCKS.  {  S31. 

Gamine.    Oawhs,  i|  84-M. 

On  {air  grounds.    AaBiccLTUBK,  |  6. 
HomciOB,  Si  127-142. 

Illegal  ezpMidttuxes  and  corrupt  practicss  at 
election.  E^.Ecnon8,  S  828. 
Toting.   BLBcnoNS,  S  828. 
IncEST,  fS  9,  10. 

Injnring  or  Ulliog  animals.   Anuazji,  S  45. 
Kidnapping,  i  4. 
Labcent.  is  28-40. 

Leasing  of  grounds  of  agricultural  societies  for 

gaming  purposes.    Agbicvltube,  {  6. 
lOTDNBBB,  si  4,  5. 

Libel  and  Slander,  S  152. 
Maintaining  lotteries.    Lotteries,  S  28. 
Hauciovs  Mischief.  fiS  3-5. 
Miutpplication  of  funds  by  juetice  of  the  peace. 

Justices  of  the  Peace,  S 
Negligence  or  misconduct  in  office.  Officers, 

S  122. 

Nl'lSAKCE,  S  01- 

Obscenity,  {§  10-12. 
OBSTRucnsG  Justice,  SI  10,  11. 
Ubstruotion  of  highway.    Highways,  S  104. 

Of  highway   by   railroad  trains.  Rail- 
roads, S  255. 

Of  navigation.    Navigable  Waters.  S  27. 

Of  or  iuterference  with  voters  or  election 
officers.    Blectiors,  S  328. 

Of  street  by  traius.    Railroads,  i  255. 
Offenses  incident  to  operation  of  ferries.  Fer- 
ries, S  35. 

Incident  to  travel.    Highways,  9  ISCi. 

Relating  to  cemeteries.    C^eiieteries,  S  22. 

Relating  to  dead  liodles.  Dead  Bodies,  S  8. 
Pbrjury,  SS  18-28. 

l^racticing  medicine   or  surgery  without  au- 
thority.   Physicians  and  Surgeons,  S  0. 
Prize  Fighting,  S  3. 
Prostitution,  S  3, 
Rape,  SS  20-35. 

Receiving  deposits  after  Insolvency  of  bank. 

Banks  and  Banking,  S  8.5. 
Receiving  Stolen  Goods,  S  7. 
Removal  of  landmarks.    Boundaries,  S  5G. 
Or  destnictioD  of  fences.    Fences,  S  28. 


Removsl,  etc.— {Cont'd), 

Or  transfer  of  mortgaged  property  bjr  mort- 
gagor.  CHATna<  Mobtoaqkb.  S  282. . 
Rescue,  S  3. 

Riding  bicycles  on  sidewalks.  MnniciPAL  Cob- 

POBAnons,  S  707. 
Riot,  $  6. 

ROBBBBT.  H  16-2a 

Seduction,  S  87. 

Selling  or  furnishing  liqnor  to  Indians.  In- 
dians, S  88. 
Taking  or  exacting  usury.   UsuBT,  i  140. 
Thbbats,  is  4,  5. 
Trespass,  S  87. 

Unauthorised  issuance  of  certificates  of  indebt- 
edness by  school  (^cem.  Schools  aKd 
School  Districts,  S  62. 

Unlawful  interest  of  municipal  officer,  in  public 
contract.   Municipal  Cobforations.  S  174. 

Use  of  unauthorized  or  false  weights  or  meas- 
ures.   Wbightb  and  Meabubbb,  i  12. 

Vagrancy,  S  2. 

Violations  of  drainage  laws.    Drains.  S  GI. 
Of  election  laws.   Elections,  Sf  816,  828. 
Of  fiflb  laws.    Fisn,  S  15. 
Of  laws,  protection  of  children.  Infants, 

8  20. 

Of  license  laws.    Licenses,  §  42. 
Of  liquor  laws.    Intoxicating  Liquors. 
190-223. 

Of  regulations  relating  to  articles  of  food 
or  drink.    Food.  S  20. 

Of  regulations  relating  to  carriers.  Car- 
riers, S  21. 

Of  regulations  relating  to  trade-marks  and 
trade-names.  Tbadb-Mabks  and  Tbade- 
Names,  S  51. 

Of  regulations  to  animals.   Aniuals,  S  05. 

Of  Sunday  laws.   Sunday,  S  29. 

Review  mt  «aestloBS  relatiMK  tm  iMdlet- 
meat  or  iBformatloa. 

See— 

Dependent  on  prejudicial  nature  of  error.  Criu- 
iNAL  Law,  S  1107. 
On  presentation  of  objections  In  lower  court. 

Criminal  Law,  8  1032. 
On  presentation  of  same  by  record.  Crim- 
inal Law,  SS  1086,  1088,  1116. 
On  taking  of  exceptions  in  lower  court. 
Criminal  Liaw,  S  1050. 
Discretion  of  court.   Cbiminal  Law,  S  1149. 


L  NEOESSITT  OF  UCDIOTMENT  OR 
PBEBENTIIEVT. 

S  1.   Necessity  of  fonsal  aoewmtloa  ia 
Ceneral. 

[t]  (App.  1895) 
The  purpose  of  an  indictment  or  informa- 
tion is.  first,  to  inform  the  court  of  the  facts 
alleged,  so  tliat  it  may  decide  whether  or  not 
they  are  sufficient  in  law  to  support  a  convic- 
tion; and,  second,  to  furnish  the  accused  with 


such  a  description  of  the  charge  against  him 
as  will  enable  bim  to  make  his  defense  and 
avail  of  his  conviction  or  acquittal  for  protec 
tioD  against  further  prosecution  for  the  same 
offense.— State  t.  Allni,  40  N.  E.  705,  12  Ind. 
App.  628. 

Fob  Cases  fboh  Otubb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  SS  1-3. 
See,  also,  22  Cyc.  p.  171. 
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S  S<   ConstitntioBal  and  itmtstoiy  pro- 
viiloni. 

Local  and  special  laws,  see  Statutes,  |  87. 
tiubjectB  and  titles  of  acts,  se*  StatdtBS,  f 

lis. 

[a]  (Sap.  1S7-I) 

Act  1S73,  entitled  "Ad  act  relating  to  pros- 
ccutiODit  by  affidavit  and  iafonDatioo,"  was  ic- 
tended  to  authorize  prosecutions  for  misde- 
meanors in  the  circuit  courts  of  the  state  in 
the  same  manner  as  the;  bad  been  prosecuted 
in  the  court  of  common  pleas.  The  circuit 
courts  had  long  possessed  concurrent  jurisdic- 
tion with  the  common  pleas  in  such  cases;  and 
when  the  latter  court  was  abolished  it  was 
thought  advisable  to  permit  the  practice  of  that 
court  to  be  adopted  in  the  circuit  court,  and 
prosecute  by  affidavit  and  information,  instead 
of  requiring  all  prosecutions  to  be  by  indict- 
ments, as  tberetofore.— Byrne  v.  State,  47  Ind. 
i:iO. 

[b]  (Sap.  1881) 

Act  March  29,  1879  (Acts  1879,  p.  143), 
in  relation  to  prosecutions  of  felonies  by  affi- 
davit and  information,  is  not  in  conflict  with 
any  of  the  provisions  of  the  Constitution  of 
this  state.— lleanl^y  v.  State,  74  Ind.  99 ; 
Jones  T.  Same,  Id.  249;  Sturm  t.  Same,  Id. 
278 ;  Fox  T.  Same,  70  Ind.  243. 

[c]  Under  Const,  art.  7,  I  17,  providing  that 
the  General  Assembly  may  modify  or  abolish 
the  grand  jury  system,  a  person  charged  witb  a 
felony  cannot  demand,  as  a  constitutional  right, 
that  be  t>e  tried  only  upon  an  indictment  return- 
ed by  the  grand  jury  of  the  county  in  which 
the  offense  was  committed.— (Snp.  1904)  Wclty 
T.  Ward,  72  N.  E.  59(1,  judgment  affirmed  on 
rehearing  <190Q)  73  N.  E.  SS9,  liii  Ind.  4u7. 

[d]  (Sap.  1906} 

A  liberal  construction  is  placed  on  statutes 
authorizing  prosecutions  by  information ;  the 
tendency  of  the  Constitution  and  laws  being  to 
reduce  the  work  of,  and  necessity  for,  the  grand 
jury.— State  t.  Roberta.  166  Ind.  585,  77  N. 
R  1093.  ' 

[e]  (Sap.  1906) 

Const.  U.  S.  art  3,  S  2,  providing  for  trial 
of  crime  by  Jury,  and  amendments  5  and  6,  pro- 
viding that  no  person  shall  be  held  to  answer 
for  crime,  unless  on  an  indictment,  and  that  in 
all  criminal  prosecutions  the  accused  shall  en- 
joy the  right  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor,  do  not  apply  to 
prosecutions  in  the  courts  of  the  states  or  to 
laws  enacted  by  the  Legislatures  of  the  states, 
but  only  to  prosecutions  in  the  courts  of  the 
United  States  and  laws  enacted  by  Congress.— 
Spotgeon  r.  Rhodes,  78  N.  E.  228,  167  Ind.  1. 

Fob  Cases  teou  Other  Stateb. 

Sn  27  Cent.  Dig.  Ind.  ft  Inf.  H  4-& 
See,  also.  22  Cyc  pp.  171-173. 


f  3.   Offensea  which  mmmt  b*  fTMWEttl 

bj  iBdlotment. 

[a]  (Sap.  1S71) 

All  prosecutions  for  violations  of  the  mm- 
inal  law,  whether  felonies  or  misdemeanon, 
originating  in  the  several  criminal  coorts  <i 
the  state,  must  be  by  indictment,  not  by  in&n- 
mation.— State  t.  Benaon,  38  Ind.  OO. 

[b]  (Sap.  1871} 

The  circuit  court  cannot  try  a  charge  of 
felony  upon  an  affidavit  and  Information  tiled 
in  that  courL— BeU  r.  State,  46  Ind.  433. 

[c]  (Sap.  1886) 

Prosecutions  for  felony  must  be  by  indict- 
ment, except  in  cases  where  the  statute  express- 
ly provides  that  they  may  be  by  information.— 
State  V.  Boswell,  4  N.  E.  675,  104  Ind.  51L 

[d]  (Sap.  1896) 

Under  Rev.  St.  1894.  i  1748,  snbd.  1.  au- 
thorizing a  prosecution  by  affidavit  and  informa- 
tioD  for  all  public  oSenses,  except  treason  and 
muzder,  where  the  court  ia  In  session  and  tbe 
grand  jury  is  not  in  session,  or  has  been  dis- 
charged, a  person  may  be  prosecnted  for  raiw 
by  affidavit  and  information,  though  a  stand 
jury  had  been  in  session  unce  bis  arrest,  and 
had  heen  discharged  without  indicting  him.— 
I^tnl^ford  T.  State,  43  N.  E.  444,  144  Ind.  428. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cekt.  Dio.  Ind.  ft  Inf.  ff  9-33: 

19  Cent.  Dio.  Escape,  |  lU. 
See,  also,  22  Cyc.  p.  184;  notes,  17  U  U. 

A.  764.  1  L.  R.  A.  (N.  S.)  1133. 

S  4.  Proper  form  of  aoemnatloB. 

[a]  (S«p.lSlt) 

A  common  assault  cannot  be  proseented  bj 
indictment.— State  t.  Hailstocfc.  2  Blackf.  'Sti. 

[b]  (Sop.  Ufi3) 

After  tbe  act  establishing  courts  of  com- 
mon pleas  took  effect,  but  before  Rev.  St.  ISi^ 
went  into  force,  a  charge  of  felony  not  punish- 
able with  death,  containing  the  requisites  pre- 
scribed by  the  statute,  was  filed  in  tbe  court  of 
common  pleas,  but  the  charge  was  termed  an 
"information."  Held,  that  the  name  given  to 
tbe  complaint  did  not  change  Ita  legal  effect— 
UndvIUe  v.  State,  8  Ind.  580. 

[c]  (Sap.  18E3) 

In  January,  1853,  Rev.  St  1852,  not  being 
in  force,  information  for  misdemeanora  wu 
not  authorised  by  law,  but  only  a  sworn  diarge 
or  complaint— Gardner  v.  State,  4  Ind.  632. 

[d]      (Sap.  1866) 

Until  the  act  of  1852,  requiring  iaforms- 
tions  to  be  filed  in  criminal  prosecntions.  came 
into  effect,  the  filing  vrith  the  deA  of  the 
court  of  common  pleas  of  a  written  durxe. 
verified  by  affidavit,  was  sufficient  to  put  tlw 
party  accused  upon  tiisL- Levy  v.  State,  6  Ind- 
281. 
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[e]  The  mode  of  initiating  and  conductlns 
ptosecutions  for  criminal  offenses  most  ba  nni- 
fonn  in  the  same  court,  bat  It  may  be  diffmnt 
in  different  courts.  Thm  in  the  drcuit  court 
prosecutions  for  felonies  are  initiated  by  in- 
dictment, but  under  tbe  act  of  1858  they  may 
be  commenced  in  the  common  pleas  court  bj 
affidavit  and  information.— (Sup.  1850)  Beed  t. 
State,  12  Ind.  611;  (1800)  Daffey  t.  Same.  15 
Ind.  441. 

It]  (Snv.lS70) 
Misdemeanors  may  in  tiie  criminal  and  cir- 
cuit courts  be  prosecuted  upon  indictment— 
Eitel  T.  State,  33  Ind.  201. 

tc]    (Sap.  1874) 

A  prosecution  for  a  misdemeanor  cannot 
properly  be  commenced  in  tbe  circuit  court  by 
affidavit,  without  an  information.- Byrne  v. 
State.  47  Ind.  120;  Jackson  T.  State,  48  Ind. 

pi]     (S«p.  1874) 

Under  tbe  acts  of  March  6  and  8,  1873, 
prosecutions  for  misdemeanor  ibould  be  upon 
affidarit  and  infonnatfon.— Moniger  y.  State, 
48  Ind.  3S3. 

[I]     (Svp.  IS74) 
In  the  absence  of  an  indictment  no  pros- 
ecution can  be  commenced  in  tbe  circuit  court 
upon  an  affidavit  without  an  information^AU'- 
stodt  T.  State.  49  Ind.  233. 

Ul  (Snp.  18S0) 
Misdemeanors  may  he  prosecuted  in  the 
circuit  court,  either  by  indictment  or  by  affida- 
vit and  informatioQ,  andy  so  far  as  practicable, 
the  practice  in  either  mode  must  be  governed 
by  tbe  law  applicable  to  prosecutions  on  affi- 
davit.—Douglass  V.  State,  72  Ind.  385. 

[k]    (Sap.  1882) 

A  prosecution  cannot  be  maintained  on  an 
affidavit  alone.  If  no  information  is  tiled,  tbe 
proceedings  should  be  quashed.— State  v.  First, 
82  Ind.  81. 

[1]     (Sup.  1886) 

Where  an  accused  has  been  recognized  to 
appear  at  tbe  term  of  court  following  tbe  com- 
mission of  the  offense,  and  where  tbe  grand 
jury  sitting  at  that  term  has  failed  to  find  an 
indictment  against  him,  he  cannot  be  prosecuted 
by  information.— State  v.  Boswell,  4  N.  E.  675, 
104  Ind.  541. 

[m]    (Snp.  1887) 

A  defendant  entering  into  a  recognizance 
to  appear  at  the  circuit  court,  under  Rev.  SL 
I  1636,  which  provides  that  in  a  criminal  pro- 
ceeding before  a  justice,  "if  he  find  that  the 
punistunent  be  is  authorized  to  assess  is  not  ade- 
quate to  the  offense,  he  shall  hold  sudi  person 
to  bail  for  his  appearance  b^ore  the  proper 
court,"  is  simply  required  to  appear  before  the 
court  named,  to  answer  such  charge  as  may  be 


preferred  against  bim;  and  such  defendant 
must  be  tried  by  Indictment  or  information  as 
in  an  original  proceeding  in  the  circuit  court, 
and  cannot  be  tried  on  the  complaint  filed  with 
the  Justice.— Butler  t.  SUte,  118  Ind.  D,  14  N. 
B.  247. 

[n]  (Sap.  1880 
Rev.  St  1894,  |  8728  (Rev.  St  1881,  S 
6549),  provides  that  any  warehouseman  violating 
section  8726,  Rev.  St  1894  (section  6547,  Rev. 
St  1881),  forbidding  disposition  of  stored  goods 
without  the  written  consent  of  the  holder  of  tbe 
warehouse  receipt,  shall  be  "subject  to  indict- 
ment"; and  Rev.  St.  1»94,  §  1748  (Rev.  St  1881. 
S  1678),  provides  that  all  public  offenses  except 
treason  and  murder  may,  in  certain  cases,  be 
prosecuted  by  affidavit  and  information.  Held, 
that  there  is  uo  conflict  between  the  two  acts, 
and  that  a  prosecution  of  a  warehouseman  for 
violating  tbe  act  may  t>e  had  on  affidavit  and 
information.— Miller  v.  State,  144  Ind.  401,  43 
N.  £.  440. 

[0]    (Sap.  19M) 

Bums'  Ann.  St  1901.  $  1748,  provides  that 
an  offense  may  be  prosecuted  by  information 
when  the  party  charged  is  not  under  indict- 
ment therefor,  and  tbe  court  is  in  session,  and 
the  grand  jury  discharged  for  the  term.  Omst. 
1861  forbade  a  prosecution  save  by  present- 
ment indictment,  or  impeachment ;  but  Const. 
1851,  art  7,  {  17,  authorized  tbe  modiflcation 
or  abolition  of  tbe  grand  jury  system.  Tbe 
memi^ers  of  the  grand  jury  were  reduced  by 
Rev.  St  1852,  p.  387,  pt  3,  c.  4,  and  Act^i 
1875  (Sp.  Sess.)  p.  54,  c.  12.  By  Rev.  St.  185:i. 
p.  363,  pt  3,  c.  1,  provision  was  made  for 
prosecution  by  information  of  offenses  not  with- 
in tbe  jurisdiction  of  tbe  grand  jury.  The  au- 
thority to  prosecute  by  information  was  further 
enlaiged  byi  Acts  1879,  p.  143,  c.  52,  and  again 
in  1881  (Acts  1881,  p.  134,  c  36);  and  Bums' 
Ann.  St.  H  241,  1312,  provide  for  a  liberal 
construction  of  statutes.  Held,  that  an  accus- 
ed, held  to  answer  a  charge  of  assault  and 
battery  with  felonious  intent,  can  be  prosecuted 
for  that  offense  by  information  filed,  after  an 
investigation  by  a  grand  jury  and  the  return 
of  au'lndictmeot  for  a  simple  assault  and  bat- 
tery, where  such  information  is  filed  after  the 
discharge  of  the  grand  jury  and  during  tbe 
term  to  which  the  accused  was  recognized.— 
Stste  V.  Roberts,  77  N.  B.  1093, 166  Ind.  585. 

[p]    (Sup.  1»7) 

Acts  1905,  p.  611,  c  169.  {  118,  provides 
that  certain  offenses  may  be  presented  by  affi- 
davit filed  in  term  time,  except  when  the  grand 
jury  is  iu  session  or  a  prosecution  by  indictment 
or  affidavit  for  the  same  offense  is  pending. 
Defendant  was  bound  over  on  a  preliminary 
affidavit  Thereafter  tbe  prosecutor  filed  an  af- 
fidavit against  him  during  an  odjoumment  of 
the  grand  jury  which  subsequently  reconvened. 
Held,  that  there  esisted  tbe  right  to  prosecute  by 
affidavit.— ^TiUlams  T.  State,  160  Ind.  384,  82 
N.  E.  790. 
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[q]    (Smp.  1907) 

Acts  1905,  p.  fill,  e.  169,  S  118,  pnnriding 
tbat  pobUc  offenaes  may  be  ivoMcated  1^ 
davit,  aabadtutea  affidavit  for  the  Infoimatton 
aathoriaed  by  tbe  old  Code,  and  tbe  affidavit 
will  alone  pezfbrm  all  the  functions  of  an  affi- 
davit  and  information  tinder  tbe  old  Code.-^^le 
T.  State,  1^  Ind.  398.  82  N.  B.  796. 

Fob  Cases  fboh  Othbb  States, 

See  27  Ceht.  Dxo.  Ind.  &  Inf.  H  8> 
See.  also,  22  Cyc.  173-190. 

n.  riNDUfO  AMD  ITUNO  OF  IWPIOT- 
KEXT  OB  PBEBENTMEHT. 

Filing  of  infwmation  or  complaint,  see  post, 
8S  41-43. 

Powers  and  duties  of  grand  Jury,  see  Obahd 

JUBY,  §{  24,  2G. 
Proceedings  of  grand  jury,  see  Gkand  JdbT, 

§S  33,  34,  30,  38,  39. 

{  6.   JnrlsdietioB  of  eonrt. 
W    (Sap.  1M4) 

In  this  state  an  indictment  for  a  capital 
offense  cannot  be  found  in  tbe  circuit  court,  in 
the  absence  of  the  president— Cook  v.  State,  7 
Blackt  165. 

Fob  Cases  fbom  Other  States, 

See  27  Gent.  Dig.  Ind.  &  Inf.  |i  29-33. 
See,  also,  22  Qyc  pp.  190-195. 

I  7.  Term  af  eowt  or  time  of  ftrndiiv^ 

Mode  of  objecting,  see  poet,  S  133. 

[a]    (Snp.  1860) 
An  Indictment  may  be  found  at  an  adjourn- 
ed term  of  the  circuit  court.— Ulmei  t.  State, 
14  Ind.  52. 

For  Cases  from  Other  States, 

See  27  Ceitt.  Dig.  Ind.  &  Inf.  36-42; 

IS  Cent,  Diq.  Embez.  (  38. 
See,  also,  22  Cyc.  pp.  196,  197. 

8  lO.  Flndinc  of  crand  Jorr* 

[a]    (Snp.  1S2&) 
The  statement  in  the  indictment  of  Its  hav- 
ing been  found  on  the  "oaths"  of  tbe  grand  ju- 
rors, instead  of  on  their  "oath,"  ts^  no  ground  of 
error.— Jerry  T.  State.  1  Blackf.  395. 

pi]  (Sap.  1S66) 
When  tbe  grand  jury  has  returned  a  bill 
into  court  duly  indorsed  by  the  foreman,  a  plea 
in  abatement  that  It  was  found  without  evi- 
dence, or  that  no  vote  was  taken,  will  be  set 
aside.— Creek  v.  State.  24  Ind.  151. 

[c]     (Snp.  1S02) 

An  indictment  duly  returned  by  the  grand 
jury  is  conclusive  evidence  of  the  regularity  of 
the  finding,  and  it  is  not  competent  to  inquire 
into  the  amount  or  kind  of  evidence  on  which 
they  acted.— State  v.  Comer.  62  N.  E.  452,  157 
Ind.  611. 


m  (A».19IK} 

The  return  1^  the  grand  Jniy  into  op« 
court  of  an  indictment,  duly  indoised  by  ibt 
foreman  "A  true  bill,"  is  sufficient  evldoiee  that 
tbe  charge  was  made  on  evidence  glren  befen 
the  grand  jury  and  that  a  suffident  number  of 
the  Jurors  concurred  in  the  finding,  under  the 
statute  requiring  that  at  leairt  five  oif  the  grand 
jnron  must  concur  in  the  fiudtngr-Gay  v. 
State.  77  N.      855,  S7  Ind.  App.  681. 

Fob  Casbs  tbou  Otheb  States, 

See  27  Cent.  Dig.  Ind.  *  Inf.  %%  60-61; 

14  Cent.  Did.  Crim.  Law,  |  868  ;  23 

Cent.  Dig.  Forg.  |  56;  24  Cent.  Dio. 

Gr.  Jury.  H  6,  79. 
See,  also,  22  Cyc.  pp.  a04r-210;  note,  2S 

L.  B.  A.  324. 

1 11.  Betnn  nmd  flUns  or  nooML 
U]  (Sap-  1SS8} 
A  conviction  wilt  not  he  revnsed  becaoie 
the  record  does  not  show  that  the  indictment 
was  Indorsed  "A  true  bill"  by  the  foreman  of 
the  grand  jury.— Townsend  v.  State,  2  Bladd. 
151. 

[b]  (Snp.  1S35) 

The  record  of  an  indictment  need  not  show 
that  the  indictment  was  signed  by  tbe  prosecnt- 
ing  attorney,  nor  tliat  there  was  a  foremao  of 
tbe  grand  jur7.^McGregg  v.  State,  4  BlackL 
101. 

[c]  (Snp.  1648) 

If  the  record  states  only  that  it  was  pre- 
sented that  the  defendsnt,  etc.  but  does  not 
state  that  the  iodtctment  was  found  by  tbe 
grand  jury  of  the  proper  county,  the  indictment 
is  bad,  and  may  be  quashed  on  motion,  or  Judg- 
ment arrested.— Clark  v.  State,  1  lad.  2S3. 
Smith.  161. 

[d]  (Snp.  1S60) 

When  an  indictment  is  delivered  to  the 
clerk  of  tbe  court,  and  is  received  by  him  to  be 
kept  with  tbe  papers  in  the  case,  it  ia  to  be 
considered  as  filed.— Engleman  v.  State.  2  lad. 
91,  52  Am.  Dec.  494. 

Tbe  caption  (being  tiu  prefatory  statement 
of  the  clerk  upon  the  record  preceding  tlie  copy 
of  the  indictment)  stated  that  the  indictment 
was  found  at  the  October  term,  1846)  by  cer- 
tain men,  "duly  impanuelled,  aworn  and  charK- 
ed  as  grand  jurors  in  and  for  the  oousty  of 
Allen,  at  said  term."  Held,  that  this  was  snffl- 
cientty  exp1icit.—Id. 

[e]     (Snp.  1856) 

2  Rev.  St  p.  369.  8  68,  requiring  that  er- 
ery  indictment  must  be  recorded  by  the  clerk 
during  the  term  at  which  it  was  found,  is  de- 
signed  to  prevent  a  failure  of  justice  in  esse 
the  Indictment  should  be  lost  or  purloined,  and 
the  recording  of  it  is  not  necessary  to  give  va- 
lidity to  the  original;  hut,  were  it  oecessaiy, 
this  indictment  must  be  presumed  to  have  been 
recorded  in  the  Boone  drcnit  court— Reed  v. 
State.  8  Ind.  200. 
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in  (Sap.  1S6S) 
Where  the  record  does  not  affirmatiTely 
show  the  return  of  an  Indictment  hy  the  grand 
jory  into  open  court,  a  motion  In  arrest  of 
jndgment  should  be  sustained.— Adams  t.  State, 
U  lad.  304. 

Csl     (Ssp.  1860) 

The  failure  to  enter  the  return  of  the  in- 
dictment by  the  grand  jury  may  be  cured  by  a 
nunc  pro  tunc  order  at  the  next  teruL — State  t. 
Pearce,  14  Ind.  426. 

Where  the  trial  ts  had  upon  the  original 
indictment,  it  is  not  necessary  that  the  record 
should  show  that  the  indictment  has  been  re- 
corded, compared  with  the  original,  and  certi- 
fied, etc.,  1^  the  Judge.— Porter  t.  State,  17 
Ind.  415. 

Where  one  accused,  in  a  criminal  suit,  has 
been  tried  and  convicted,  but  the  record  does 
not  show  the  impaneling  of  a  grand  Jury,  nor 
the  return  by  such  t>ody  of  an  indictment,  nor 
the  indorsement  thereon  of  "A  true  bill,"  oor 
the  sijtnature  thereto  of  any  person  purporting 
to  be  foreman  of  such  jury,  the  judgment  most 
be  rerersed  and  the  cause  remanded.— Conner 
V.  State,  18  Ind.  428;  Id.,  19  Ind.  98;  Spring- 
er T.  Same.  Id.  180. 

Ul     (Sap.  1863) 

Where  the  record,  in  a  criminal  prosecu- 
tion on  indictment,  fails  to  show  that  a  grand 
jnry  properl;  impaneled  has  returned  the  in- 
dictment into  court,  the  court  has  authority, 
at  any  time  during  the  term  of  the  trial,  to 
make  a  sufficient  entry  of  record  to  rectify  this 
defect— Bodkin  t.  State.  20  Ind.  281. 

[k]    (Sup.  1863) 

n  the  record  does  not  show  that  the  In- 
dictment was  duly  "returned  by  the  grand  jnry 
into  open  court."  a  conviction  cannot  be  bus- 
tained.— Jackson  t.  State.  21  Ind.  79. 

[1]     (S«p.  1S64) 

Where  a  transcript  shows  that  a  grand 
jnry  was  sworn  and  impaneled,  of  which  B. 
was  appointed  foreman,  and  that  afterwards 
the  same  grand  jury  returned  Into  court  sundry 
bills  signed  by  their  foreman  as  true  bills,  and 
contains  a  statement  by  the  clerk  that  the  in- 
dictment which  follows  Is  one  of  these,  and 
then  the  indictment  is  set  out,  indorsed:  "A 
true  bill.  B.,  Foreman," — the  record  sufficient- 
ly shows  the  return  of  the  indictment  into  court 
by  the  grand  jury.— Wall  v.  State,  '2Z  Ind.  150. 

[m]    (Sup.  18T2) 

An  indictment  recited  the  style  of  the 
cooTt,  the  name  of  the  county  and  state,  the 
time  and  place  of  the  session  of  the  court,  the 
names  of  the  parties,  and  that  the  grand  jurors 
vere  of  the  proper  county,  good  aud  lawful 
men,  duly  and  legally  impaneled,  charged,  and 
sworn  to  inquire,  etc.  The  accompanying  rec- 
ord, upon  a  change  of  venue,  recited  that  such 


indictment  was  returned  into  open  court  Held 
sufficient.— Bailey  t.  State,  39  Ind.  438. 

[n]    (Sop.  1ST3) 
Where  the  record  fails  to  show  that  the  in- 
dictment was  returned  by  the  grand  Jnry,  it 
will  be  quashed  on  motion.— Heacodt  t.  State. 
42  Ind.  393. 

[o]    (Sii».  isro 

Tlie  coun^  In  and  for  which  the  grand 
Jniy  wliich  found  an  indictment  was  impaneled 
is  suffidentiy  shown  where  the  caption  of  auch 
Indictment  shows  the  impaneling  of  the  grand 
Jury  in  the  county  of  Sullivan,  state  of  Indi- 
ana, and  the  indictment  is  entitled,  "State  of 
Indiana,  Sullivan  County,"  etc.,  and  cranmenc- 
es,  "The  grand  Juxors  of  the  state  of  Indiana, 
being  duly  impaneled,  sworn,  and  charged  to 
inquire  of  crimes  and  offenses  cranmltted  within 
the  body  of  the  county  of  Sullivan  In  the  state 
of  Indiana,  in  the  name  and  I?  the  authority 
and  in  behalf  of  said  state  of  Indiana  upon 
their  oaths  present"  etc. — Lovell  t.  State,  45 
Ind.  550. 

[p]      (Sup.  1871) 

The  statute  does  not  require  the  clerk  to 
file  an  indictment  in  open  court,  or  that  the 
act  of  marking  it  "filed"  shall  be  done  in  open 
court— Willey  v.  State.  46  Ind.  363. 

Where  the  record  recites  that  the  grand 
jury  came  into  "open  court  and  returned  the 
following  indictment,"  giving  its  number  and 
setting  it  out.  it  sufficiently  shows  that  it  was 
returned  into  open  court,  and  suffidently  Iden- 
tifies the  indictment. — Id. 

[q]     (Sup.  1877) 

To  a  plea  by  the  defendant  in  abatement 
of  an  indictment,  alleging  the  failure  of  the 
clerk  of  the  court  to  indorse  upon  such  indict- 
ment the  time  of  its  filing,  and  to  enter  of  rec- 
ord the  return  of  the  same  Into  court  by  the 
grand  jury,  a  reply  that  such  omissions  have 
been  cured  by  a  nunc  pro  tunc  entry,  made  by 
the  order  of  such  oonrt,  is  sufficient.—Long  v. 
Stste,  56  Ind.  138,  600. 

Where  an  indictment  duly  returned  into 
court  by  a  proper  grand  jury  has  there  remain- 
ed without  being  filed,  and  without  any  record 
of  such  return,  it  Is  tiie  duty  of  such  court, 
upon  being  informed  of  such  facts,  to  direct  the 
making  of  a  proper  nunc  pro  tunc  entry,  show- 
ing the  returning  and  filing  of  such  indictment. 
-Id. 

[r]  (Sap.  1S77) 
Failure  of  the  record  in  a  crimiual  case, 
which  has  been  taken  on  a  change  of  venue  to 
another  county,  to  show  that  the  indictment 
had  been  Indorsed  "A  true  bill"  by  a  foreman 
of  the  grand  jury  in  the  county  where  It  was 
found.  Is  not  ground  for  a  motion  to  quash. — 
Beard  v.  State,  57  Ind.  8. 

[■]    (Sup.  1877) 
The  record  of  a  criminal  prosecution  show- 
ing that  "the  regular  grand  jury  for  said  term 


TUa  Dtceat  is  eompUad  om  tba  Kay-Ifutb«r  Bjvtem.  For  exvl»uitloa,  sea  page  111. 

Digitized  by  Goog 


1NDIC3TMBNT  AI^D  INFOBUATION.  tL       [5  tod.  DUt.-P*8«  730]      {  u 


of  said  court,"  having  been  duly  impaneled  and 
sworn,  "returned  ioto  open  court,  and  upon 
their  oaths  presented"  the  indictment  in  ques- 
tion, shows  that  the  indictment  was  properly 
presented  by  a  legal  grand  Jniy.— Beavezs  t. 
State,  SS  Ind.  530. 

[t]  (Sop.  1879) 
The  record  in  a  criminal  trial  showed  that 
on  a  certain  juridical  day  of  a  certain  term  of 
the  court,  and  before  a  jadge  of  said  eonrt,  the 
grand  jury  presented  and  filed,  as  true  bills, 
certain  indictments,  by  their  nnmbeis.  followed 
by  copies  of  the  same,  and  that  the  clerk  had 
indorsed  upon  said  indictments  the  words  "Exil- 
ed in  open  court,"  with  the  date.  Held,  that 
the  record  showed  that  the  indictments  were 
"duly  returned  into  open  court  and  filed  by  the 
clerk."— Clare  v.  State,  68  Ind.  17. 

[Ul    (Sup.  1882) 
A  record  that  "come  now  the  grand  jury 
and  'present' "  the  indictment,  held  to  be  a 
sufficient  statement  that  the  indictment  was 
"returned."— Reeves  t.  State,  84  Ind.  116. 

[T]    (Sup.  18S4) 

An  indictment  shown  by  the  record  to 
have  been  returned  by  the  grand  jury  into  open 
court,  and  itself  alleging  that  the  grand  jury 
were  duly  impaneled,  charged,  and  sworn,  is 
good  against  a  motion  to  quash  on  the  ground 
that  it  fails  to  show  the  impanelment  of  the 
grand  jury.-^toat  t.  State,  93  Ind.  ISO. 

[w]   (9VV.  1886) 

The  faiiara  of  the  clerk  to  enter  the  In- 
dictment in  the  order  book  cannot  be  made  the 
ground  of  a  motion  to  quash.— Heath  t.  Sute, 
301  Ind.  512. 

A  recital  in  the  record  that  the  grand  jury 
come  into  open  court  and  present  an  indict- 
ment, followed  by  an  indictment,  is  sufficient  to 
show  its  due  return.— Id. 

[wv]    (Svp.  1886) 

The  record  on  appeal  showed  that  on  a 
certain  day  the  following  entry  was  made  in 
the  order  book  of  the  trial  court:  "Come  now 
the  grand  jury  and  return  in  open  court  seven 
indictments,  which  are  each  signed  by  the  pros- 
ecuting attorney  and  indorsed  a  true  bill  by  a 
foreman  and  numbered  respectively  on  the 
backs  thereof.  *  *  •  And  said  indictments 
are  examined  by  the  court  and  filed  by  the 
clerk."  The  indictment  in  question  was  set  out 
in  the  record  with  all  its  indorsements  as  the 
indictment  against  the  appellant.  Held,  that 
the  record  showed  with  sufficient  certainty  that 
the  indictment  against  the  defendant  was  duly 
returned  by  the  grand  jury  in  open  court. — 
Padgett  T.  State.  3  N.  H  877,  lOS  Ind.  550. 

[xl     (Sap.  1886) 

Where  the  record  shows  that  an  indict- 
ment was  returned  by  the  grand  jury,  and.  the 
proceedings  appear  to  be  founded  on  sach  in- 
dictment, it  is  immaterial  ttiat  tbe  nnmber  of 
the  case  as  stated  on  the  indictment  is  differ^ 
ent  from  that  stated  elsewhne  in  the  record. — 


Mergentheim  r.  State,  107  Ind.  5GT,  8  X.  E. 
568. 

[u]    (Sap.  1888)  , 

On  plea  In  abatement  that  the  leoord  data 
not  show  Uiat  an  indictmoit  was  returned  into 
Court,  tbe  coart  may  cause  the  cl»k  to  make 
such  an  entry  nunc  pro  tnnc— Watennao  v. 
State,  116  Ind.  61,  18  N.  B.  63. 

[yl  (ApP-  1892) 
An  indictment  for  selling  intoxicating  liq- 
uor without  a  license  was  as  follows:  "IJtate 
of  Indiana,  Moi^n  county— ss.:  In  tbe  Mor- 
gan circuit  court,  February  term,  1891.  Ihc 
State  of  Indiana  vs.  Thomas'  HoweU.  The 
grand  jury  of  tbe  county  of  Morgan  upon  tlieir 
oaths  do  present  that  at  the  county  of  Morgan, 
in  tbe  state  of  Indiana,"  etc.  The  record  show- 
ed that  the  indictment  was  returned  "by  the 
grand  jury  of  Morgan  county.  Indiana,  mto 
open  court"  Held,  that  it  sufficiently  appeared 
that  the  indictment  was  presented  by  the  grand 
jury  of  the  county  of  Morgan,  in  tbe  state  of 
Indiana.— Howell  t.  State,  4  lod.  Aw.  148,  30 
N.  B.  714. 

Irr]  (App.uB) 

The  provisions  of  Rev.  St  ISSl,  S  tC72. 
that,  as  soon  as  an  indictment  Is  presented  and 
examined  by  tbe  court,  tbe  clerk  shall  iodorse 
thereon  the  date  of  presentation,  and  then  re- 
cord the  same  with  its  indorsements  in  a  book 
kept  for  tlut  purpose,  are  so  far  directory  only 
that,  where  an  Indictment  was  dnly  presented 
on  the  last  day  of  a  term,  the  recording  of  the 
same  on  a  later  day  is  not  a  cause  for  qnashiat 
it.— Courtney  t.  Stete,  5  Ind.  Agp.  35G,  32  N. 
E.  835. 

[z]     (S«p.  1S») 

A  defendant,  who  was  tried  on  the  in- 
dictment actually  returned  by  the  grand  jurr. 
was  not  prejudiced  by  failure  to  show  that  sadi 
indictment  was  recorded,  as  reqnired  by  Rev.  St. 
1891.  {  1741  <ReT.  St  1881.  {  1672),  providing 
that  tbe  clerk  shall  record  indictments  as  soon  as 
presented  and  examined.— Bansbottom  t.  State, 
144  Ind.  2S0,  48  M.  E.  218. 

[IE]    (Sup.  1907) 

The  record  in  a  murder  trial  reciting  tbe 
presentment,  return  into  open  court,  filing  and 
recording  of  the  indictment,  aided  by  tbe  pre- 
sumptions that  operate  in  favor  of  tbe  regulari- 
ty of  tbe  proceedings,  was  sufficient  against 
an  objection  that  the  indictment  was  not  fiM 
and  bad  not  been  recorded,  especially  when  the 
defendant  did  not  attempt  to  show  that  his  sob- 
stantial  rights  were  in  any  way  prejudiced.— 
Williams  r.  State,  168  Ind.  87,  79  N.  E.  10?J. 

Fob  Gases  rBoiC  Other  States, 

See  27  Cbkt.  DiO.  Ind.  &  Int  H  63-T5. 
See,  also,  22  Cyc.  pp.  210-220. 

S  14.  IrfMs  or  destnurtloa. 
W     (Svp.  1ST7) 
The  defendant  in  a  criminal  prosecution 
cannot  be  put  upon  trial  on  an  indictment 
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against  him  which  has  been  d«stio7ed,  and  of 
which  there  no  zecoid.— Bnc^mer  t.  State,  56 
Ind.  206,  aoO. 

The  defendant  in  a  criminal  prosecntion 
cannot  be  put  upon  trial  on  a  nunc  pro  tunc 
entry,  made  by  the  order  of  the  court,  showing 
the  retam  into  court,  by  the  grand  juiy,  of  an 
indictment  against  the  defendant,  and  tliat  it 
baa  been  destroyed.— Id. 

FoK  Cases  rooic  Otheb  Status. 

See  27  Cent.  Dig.  Ind.  &  Int  H  77-^ 
See,  also.  22  Gyc.  pp.  220-223. 

S  15.  SnooesalTe  tadietmenta  for  same  of- 
feue. 

Successive  informations,  see  post,  |  45. 

[a]  Another  indictment  pending  for  the  same 
offense  constitutes  no  ground  of  abatement  in 
criminal  proeecatlons.— (Sup.  1S54)  Dutton  v. 
State,  5  Ind.  538 ;  (1864)  Hardin  t.  State,  22 
Ind.  347. 

[b]  (Sbp.U76> 
A  grand  Jury,  after  finding  an  indictment 
and  retuming  it  into  conrt,  was  discharged.  At 
m  anbseqnent  day  of  the  same  term  it  was  re- 
called. TOcandea  filled  with  talesmen,  and  the 
same  indictment  was  again  returned  faito  court 
Helif  that  It  conld  not  be  presnmed,  In  the  ab- 
sence of  proof  thereof  that  no  amendment  of 
the  indictment  was  made,  nor  that  it  was  not 
signed  by  the  prosecutor  and  indorsed  by  the 
foreman.— Hughes  t.  Stat^  54  Ind.  95. 

[e]  (App.  18M) 
That  another  prosecution  Is  pending  against 
him  for  the  same  offense  cannot  constitute  valid 
matter  In  abatement  until  the  defendant  has 
been  placed  in  jeopardy  in  the  other  action. — 
Haase  t.  State,  36  N.  K  54,  8  Ind.  App.  488. 

Fob  Cases  trou  Otheb  States. 

See  27  Cent.  Dig.  Ind.  &  Inf.  {(  83-88. 
See,  also,  22  Gyc  pp.  223-227. 


m.  FOBMAI.  BEQUISITEB  OP  IN- 
DIOTMElfT. 

Formal  requisites  of  information,  see  post,  §{ 
46-58. 

{  19.  Statvtory'  fonaa. 

[m]  (Snp.lSSS) 
Under  Rev.  St.  1881,  S  1734,  which  pro- 
vides that  an  indictment  for  being  an  accessory 
before  the  fact  shall  state,  "and  the  said 
*  *  *  was  accessory  before  the  fact  to  the 
said  felony,"  an  indictment  which  charges  the 
defendant  with  being  an  accessory  to  the  crime 
of  murder,  without  containing  the  above  state- 
ment, is  Insuffldent  even  after  verdict— Sage  v. 
SUte,  120  Ind.  201.  22  N.  B.  33a 

Fob  Cases  fbom  OmER  States, 

See  27  Cent.  Did.  Ind.  A  Inf.  S  91. 


i  20.  OkptloB. 

Alder  of  averments  as  to  venue  by  aTeiment  in 

caption,  see  poet  I  88. 
Amendment  see  post,  i  159. 

Fob  Oases  fbou  Otheb  States, 

See  27  CEirr.  Dig.  Ind.  &  Inf.  SS  92-116. 
See,  alao,  22  Cy&  pp.  228-230»  80  Cyc  p. 
1884. 

i  21>         Xm  saasrmL 

[a]  (Sap.lS?» 

Although  the  name  of  the  offense  Intended 
to  be  charged  need  not  be  contained  In  the  title 
of  an  indictment  yet  if  it  is  contained  therein, 
and  there  la  a  conflict  as  to  such  name  with  the 
language  of  Uie  indictment  itself,  such  language 
will  controL— Howard  v.  State,  67  Ind.  401. 

Fob  Cases  noH  Otheb  States, 

Sn  27  Cent.  Dig.  Ind.  &  Inf.  H  92-97. 
See,  also,  22  Cyc.  p.  228. 

i  25.         DescvlptloB  of  srmad  iwr. 

[a]  The  caption  of  an  indictment  represented 
the  grand  jnrors  tiiat  tonnd  the  bill  to  be  "good 
and  lawful  men."  Seld,  that  this  was  a  snffi- 
dent  descriptI(Hi  of  the  qnallficatlons  of  the 
jurors.- (Sup.  182^  Jerry  v.  State,  1  Bla(&f. 
3^;  (18^  Beanchamp  v.  Same,  6  Blacif.  290. 

[b]  (Sup.  1842) 

The  caption  of  an  indictment  from  the  cir- 
cuit court  showed  that  at  etc.,  on,  etc.,  the 
jurors  (naming  them)  appeared  in  court,  and, 
being  duly  sworn  and  charged,  etc.  Beld,  that 
the  omission  of  the  words  "then  and  there,"  be- 
fore the  words  "sworn  and  chaiged,"  was  not 
materlaL— Beanchamp  r.  SUt^  6  Blackf.  209. 

[cl    (Ssp.  18«) 

A  caption  of  an  indictment  which  shows 
the  Indictment  to  have  been  found  by  a  grand 
jury  at  a  circuit  court  held  at,  etc.,  on,  etc.,  is 
sufficient.  It  need  not  epecify  the  qualifications 
of  the  jurors,  nor  allege  them  to  be  good  and 
lawful  men.— Welnzorpfiin  t.  Sbite,  7  Blackf. 
186. 

W    (Sap.  1868) 

That  an  Indictment  does  not  diow  that  Uie 
grand  Jury  presenting  It  was  composed  of  per- 
sons possessing  the  statutory  qualifications  is 
immaterial;  the  caption  showing  the  indictment 
to  have  been  found  by  the.  grand  jury  of  a  coun- 
ty named  la  the  circuit  court  ot  such  coun- 
ty, and  the  record  reciting  that  the  grand  Jurors 
were  sworn  as  required  by  law.— Stone  t.  State, 
30  Ind.  115. 

[e]      (Sap.  1ST4) 

Where  the  record  states  that  the  grand 
jurors  returning  an  indictment  were  "good  and 
lawful  men,  householderB"  of  the  proper  county, 
it  will  be  presumed  that  they  possessed  all  the 
sUtotory  qualifications.— Wllley  t.  State,  46 
Ind.  363. 
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m    (Sop.  1884} 

Aq  indictment  beginoiDg  as  followi:  "Tbe 
eraad  Jurors  of  W.  county,  in  tlie  state  of  In- 
diana, good  and  lawful  men,  duly  and  legally 
impaneled,"  is  not  open  to  a  motion  to  qaash  on 
the  groQQd  that  it  sbows  that  the  grand  jurors 
were  not  freeholders.— Matlils  t.  State,  M  Ind. 
662. 

[g]  <8b».U86) 

When  tbe  record  discloses  enough  to  au- 
thorize the  inference  that  an  indictment  was 
duly  returned  hy  a  lawfully  organized  grand 
jury,  the  fact  that  the  names  of  the  grand 
jurors  were  not  stated  therein  is  no  objection.— 
Epps  T.  State,  102  Ind.  539,  1  X.  B.  491. 

[b]    (App.  1SB3) 

An  indictment  need  not  state  when  the 
grand  jury  was  impaneled,  and  where  such  date 
is  imperfectly  given  it  will  be  considered  sor- 
plnsage,  and  disregarded.— State  v.  Miller,  G 
Ind.  App.  653,  34  N.  E.  27. 

Fob  Gases  from  Othbb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  H  92;  lOS- 
114. 

See,  also,  22  Cyc.  p.  234. 

I  £6.  —  Title  of  wvM  or  bumm  of  par- 
ties. 

[a]    (Sap.  1853) 

A  formal  statement  that  an  indictment  was 
found  by  tbe  authority  of  tbe  state  is  not  neces- 
sary if  it  appear  from  the  record  that  the  prose- 
cution was  in  the  name  of  the  state. — Cruti  T. 
State,  4  Ind.  385. 

lb]  (Bvp*  1868) 
An  Indictment  diacging  that  "A.  B.  did," 
etc.,  sufficiently  sets  forth  the  names  of  the  par- 
ties, without  a  formal  title  setting  forth  the 
names  of  the  parties  and  the  crime  charged  — 
Cronkhite  v.  State,  11  Ind.  307. 

[0]    (Svp.  1S69) 

The  omission  of  the  mere  formality  of  nam- 
ing the  defendant  in  the  title,  he  being  named  in 
the  body  of  the  indictment,  does  not  tend  to 
prejudice  his  rights  upon  the  merits,  and  is  not 
fatal.— Dukes  t.  State,  11  Ind.  557,  71  Am. 
Dea  870. 

For  Cases  fbou  Othbb  States, 

See  27  Cext.  Dig.  Ind.  &  Int  ||  116^  116. 
See,  also,  22  Cyc.  p.  237. 

S  27.  CommeBoeioent. 

Fob  Cases  fboh  Othbb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  |S  117-120. 
See.  also,  22  Cyc.  pp.  23&-242. 

S29.  -~  Vuno. 

M    (Sap.  1863) 

An  indictment  worded:  *'State  of  Indiana, 
Delaware  County— ss.:    In  the  Delaware  Dis- 
trict Court,  September  Term,  1S51.  The  grand 
Jurors  for  the  state  of  Indiana  upon  their  oaths  1 
present,"- sufficiently  shows  that  the  grand  jury 


sworn  and  impaneled  at  snch  September  term  in 
Delaware  county  was  meant.— State  T.  Kigei,  4 
Ind.  621. 

[b]  (App.U9fl 

An  indictment  leclUnc  that  It  wu  fond 
by  the  grand  Jury  of  a  certain  eoonly  is  nf- 
fident,  though  It  contains  no  recital  that  sodi 
county  was  dtnated  la  the  state^Howdl  r. 
State,  31  N.  BL  88,  4  Ind.  App.  483. 

[c]  tS«p.  U06) 

Where  the  first  count  of  an  indictment  ic> 
cited  that  it  was  presented  by  the  ''grand  jury 
of  L.  county  in  the  state  of  Indiana,  good  and 
lawful  men,  duly  and  legally  impaneled,  cfaar> 
ged,  and  sworn  for  the  adjourned  November 
term  of  tbe  Lake  circuit  court  for  the  year  A. 
D.  1904,"  a  second  count,  containing  an  in- 
troductory clause,  "And  for  a  second  and  fai^ 
ther  count  said  grand  jury  do  further  find  and 
present,"  was  not  objectionable  for  failure  to 
allege  that  such  second  count  was  retarned  bf 
tbe  grand  jury  of  L.  county.— Dtmahuer.  States 
74  N.  R  am,  165  Ind.  148. 

Fob  Cases  nou  Other  States, 

Seh  27  Cent.  Dig.  Ind.  ft  Inl  S  1^ 
See,  also,  22  C^c.  p.  240. 

1 32.  CoboIbsIob* 

Amendment,  see  post,  |  159. 

[a]  (Sap.  1820) 

Where  a  statute  creates  an  ofFenie  which 
did  not  exist  at  common  law,  the  indictment 
should  conclude,  "contra  formam  statnti,"  ali- 
ter,  where  the  statute  is  merely  declaratory  nf 
tbe  common  law,— Fuller  t.  State,  1  Blackf.  63. 

[b]  (Sap.  1822) 

A  person  guilty  of  perjury,  where  the  pun- 
ishment was  whipping  not  exceeding  100  stiipei, 
was  prosecuted  and  convicted  after  the  takiBK 
effect  of  a  statute  which  the  punishment  Idr 
subsequent  convictions  of  the  crime  was  cbanr- 
ed  to  confinement  in  the  penitentiary  not  ex- 
ceeding seven  years.  Held,  that  the  conclunoa 
of  the  Indictment  In  the  sii^olar,  "contra  f*n^ 
mam  statuti,"  was  sufficient— Strong  r.  State, 
1  Blackf.  193. 

[cl    (Sap.  18H) 

The  conclusion,  "contrary  to  law,"  of  an  in- 
dictment for  murder,  is  snffident— Hudson  t. 

State,  1  Blackf.  817. 

[A]  Where  one  statute  creates  an  offense  bihI 
another  directs  the  penalty,  the  indictment  masi 
conclude  "against  the  form  of  the  statutes."— 
(Sup.  1844)  State  v.  Moses,  7  Blackt  244; 
(1851)  King  T.  State.  2  Ind.  533. 

Tel  Where  an  act  cannot  he  made  oat  to  bt 
criminal  without  reading  two  or  more  sbatntf*. 
the  indictment  must  conclude,  "i^alnst  tbe  fonn 
of  tbe  statutes,"  In  the  plural.— (Snp.  I84fi) 
State  V.  Hunter,  8  BlackL  212;  (1846)  Terii  t. 
State,  8  Blackt  303;  (1848)  Francbco  t.  Sane, 
1  Ind.  170. 
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in     (Svp.  18S0) 

Where  the  offense  and  penalty  are  declared 
by  the  same  statute,  thoagh  in  different  sec- 
tions, and  the  indictmeDt  is  founded  on  the 
same  statute,  there  is  no  necessity  that  it 
should  refer  to  another,  or  conclude  against 
the  form  of  the  statutes.— Crawford  State, 
2  lad.  132. 

U\  (S«».l8n) 

Where  one  statute  continues  a  former  one 
in  part,  or  explains  what  was  doubtfal,  or  reg- 
ulates its  opention,  the  conclusion  of  the  in- 
dictment sfaonld  be  in  the  singular.— King  t. 
State.  2  Ind.  523. 

[b]    (Svp.  1S51) 

If  the  offense  is  punishable  by  a  single  stat- 
ute only,  and  the  conclosion  of  the  indictment 
is  against  the  statutes,  the  conclusion  will  be 
considered  good.— Carter  t.  State,  2  Ind.  017. 

PI  (Sap.  1851) 
Under  Rev.  St  1S43,  p.  060,  murder  in  the 
first  degree  was  punished  by  death;  but  by  Acts 
1846.  p.  40.  the  punishment  was  made  death  or 
imprisonmeut  for  life  in  the  discretion  of  the 
jury.  Held,  that  an  indictment  found  in  ISol 
properly  concluded  "contra  formam  statuti."—- 
Bennett  v.  State,  3  Ind.  ICT. 

Ul    (Sup.  ]S5T> 

Under  2  Rer.  St.  p.  368,  an  indictment 

need  not  conclude  "afrainst  the  peace,"  etc. — 
Hall  V.  State,  8  Ind.  439. 

Dt]     (Sap.  1859) 

An  infcrmation  ne^d  not  contain  a  specific 
allegation  that  the  prosecution  is  carried  on  in 
the  name  of  the  state,  nor  conclude  with  the 
words  "contrary  to  the  form  of  the  statute."— 
Snodgrass  v.  State,  18  Ind.  282. 

Fob  Cases  fbou  Other  States, 

SSE  27  Cent.  Dig.  Ind.  &  Inf.  SI  122- 

131:  4  Cent.  Dio.  Assault.  8  lOU. 
See,  also,  21  Cyc.  p.  858,  22  Cyc.  pp.  243- 

251. 

133.  Sisn«tnre. 

[a]  (StBp.  1869) 

The  signature  of  the  prosecuting  attorney  is 
not  essential  to  the  validity  of  an  indictment.— 
Dnkes  v.  State,  11  Ind.  667,  71  Am.  Dec.  370. 

[b]  <9mp.U») 

An  information  signed  "A.  B.,  Prosecuting 
Attorney,"  instead  of  **A.  B.,  District  Attor- 
ney," is  good.— Baldwin  v.  State,  12  Ind.  383. 

[e]     (Bap.  1873) 

Where  an  indictment  appears  not  to  have 
been  signed  by  the  district  attorney,  it  will  be 
qaashed  on  motion.— Heacocb  v.  State,  42  Ind. 
383. 

[d]     (Sap.  1876) 

An  iodicttnent  signed  by  the  prosecuting  at- 
tomey  by  his  surname  in  full  and  his  Christian 
name  by  its  initials  is  in  this  respect  spdicient. 
— Vandericarr  v.  State.  61  Ind.  91. 


[e]     (Svp.  1882) 

An  indictment  may  properly  be  signed  by 
special  prosecuting  attorney  appointed  under 
the  statute,  as  well  as  by  the  prosecuting  at- 
torney.—Choen  V.  State,  85  Ind.  209. 

in   (tap.  1884) 

Rev.  St.  1881, 1  5669^  providing  that  a  dep- 
uty piosecnting  attorney  may  perform  all  the 
duties  of  his  priQcipal,  authorizes  such  deputy 
to  sign  an  Indictment— Stout  v.  State,  93  Ind. 
150. 

[gj    (Sop.  1885) 

Where  the  name  of  the  prosecuting  attor- 
ney appears  in  print  on  the  indictment,  this  is 
a  sufficient  compliance  with  section  1669,  Rev. 
St..  requiring  it  to  be  "signed  by  the  prosecuting 
attorney."— Hamilton  v.  State,  103  Ind.  96,  2 
N.  E.  299,  53  Am.  Rep.  491. 

[b]    (Sup.  1888) 

Though  under  Rev.  St.  1881,  {  1669.  the 
Itetter  practice  is  for  the  name  of  the  prose- 
cuting attorney  to  t>e  signed  to  an  indictment, 
yet,  where  his  deputy  signs  his  own  name  as 
deputy  prosecuting  attorney,  this  is  not  such  an 
imperfection  as  will  require  a  reversal  of  a  judg- 
ment of  conviction  under  such  indictment- 
Taylor  v.  State,  113  Ind.  471,  16  N.  E  183. 

[1]    (Sap.  1900) 
It  is  Immaterial  on  what  part  of  an  indict- 
ment the  signature  of  the  foreman  of  the  grand 
Jury  ia  written.— Blume  v.  State,  56  N.  E.  771, 
154  Ind.  343. 

For  Cases  fbom  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  §8  132-137. 
See,  also,  22  Cyc.  mi-  251-254. 

S  34.  ZadOTseBients. 

Of  names  of  witnesses,  see  Cbiuinal  Law,  f 

628. 

Ia]  An  indictment  which  is  neither  indorsed 
"A  true  bill,''  nor  signed  by  the  foreman  of  the 
grand  jury,  should  be  quashed. — (Sup.  180J) 
.TohnsoD  V.  State,  23  Ind.  32;  (1881)  Cooper  v. 
Same,  79  Ind.  200. 

[b]  T!ie  signature  of  ttie  foreman  of  the  grand 
jury  by  his  snmame  and  the  initials  of  bis 
Christian  name  to  the  indorsement  on  an  in- 
dictment is  sufficient.— (Sup.  1866)  Wasaels  v. 
State,  26  Ind.  30;  (1866)  Anderson  v.  Same,  Id. 
80:  (1892)  Zimmerman  r.  Same,  4  Ind.  App. 
583,  31  N.  B.  650. 

£c]    (Sap.  1886) 

Where  an  indictment  was  returned  into 
open  court  by  the  grand  jury,  indorsed  "A  true 
bill'*  by  their  foreman,  such  indorsement  suffi- 
ciently showed  a  proper  return.— En;«  t.  State, 
1  X.  E.  491.  102  Ind.  639. 

[d]    (Sup.  188S) 

Mere  misplacement  of  a  signature  on  an  in- 
dictment so  that  it  does  not  immediately  precede 
the  word  "Foreman"  from  the  signature  on-  the 
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back  of  'an  indictment  Ii  not  fatal.— State  t. 
Bowman,  103  Ind.  69,  2  N.  B.  289. 

[6]     (Sup.  1887) 

An  indictment  not  indorsed  by  tfae  foreman 
of  the  grand  jury,  as  required  by  Rev.  St.  1881, 
f  1669,  is  bad  upoa  motion  to  qnasb.— Strange 
V.  SUte,  110  Ind.  354,  11  N.  E.  357. 

[f]  (S«p.  ISM) 

The  fact  that  an  indictment  is  Indorsed 
"Thomas  B.,  Foreman,"  while  the  record  shows 
that  the  foreman-  of  the  grand  jury  was  "George 
B.,"  is  not  ground  for  reverring  a  jadgment  of 
conviction,  as  it  will  be  presumed  that  Tliomas 
B.  was  the  duly-appointed  foreman,  and  tliat 
the  recital  in  the  transcript  that  George  B,  was 
appointed  foreman  was  a  mistalce  of  the  clerk. — 
Delta  T.  State.  123  Ind.  86,  23  N.  B.  1086. 

[g]  (S11P.I8W) 

Under  Rev.  St  1881,  {  1609,  which  re- 
quires that  each  indictment  be  Indorsed  "A  true 
bill,**  and  the  foreman's  name  subscribed  there- 
on, an  indictment  merely  indorsed  with  the 
foreman's  name  may  be  quashed  on  motion.— 
State  T.  Bnntia,  123  Ind.  124.  23  N.  £.  1140. 

[b]    (Svp.  UOO) 

It  is  immaterial  on  what  part  of  the  in- 
dictment the  words  "A  true  bill"  are  written. 
— BInme  t.  State,  S6  N.  B.  771,  154  Ind.  343. 

[I]  <S«p.UW> 
An  indictment  which  was  not  indorsed,  "A 
true  bill."  over  ^e  riguatnie  of  the  foreman  of 
the  grand  Jnry.  as  required  by  Rev.  St.  1881,  | 
1668^  was  Insufficient— Denton  v.  State,  58  N. 
E.  74.  155  Ind.  307. 

UJ  (S«p.  1907) 
Acts  10(@,  p.  609,  c.  169.  S  110,  providing 
that,  when  an  indictment  is  found,  it  must  t>e 
indorsed  by  the  foreman  of  a  grand  jury  as  a 
true  bill,  re-enacts  the  provisions  of  the  former 
Criminal  Codes  and  tfae  common>iaw  rule,  and 
imperatively  requires,  as  at  common  law,  that 
an  indictment  contain  the  indorsement  by  the 
foreman  of  the  grand  jury,  or  the  same  will  be 
invalid.— Cole  t.  State,  168  Ind.  393,  82  N.  E. 
796. 

Fob  Gases  pbom  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  H  lSS~14ii. 
See,  also,  22  Cyc.  pp.  254-250. 
I 

TV.  FIUKO  AMD  FORMAIi  REQUI- 
SITES OF  HrrORBCATIOM  OB 
COMPIJUHT. 

Authentication  of  preliminary  affidavit,  in  gen- 
eral, see  Affidavits,  S  12. 

Finding  and  filing  of  indictment  or  present- 
ment, see  ante,  H  6-15. 

Formal  requisites  of  indictment,  see  ante,  H 
19-34. 

I  8S.  IfAtnre  and  pvpoae  la  ceneral. 

[al  An  information,  under  Rev.  St  liSi2, 
must  contain  all  the  substantial  requirements  of 


an  indictment  at  common  law.— (Snp.  1853> 
State'  T.  Miles,  4  Ind.  677;  (185(9  Hount  v. 
State,  7  Ind.  654. 

Fob  Cases  fbou  Otbeb  States, 

Sbb  27  Cent.  Dia.  Ind.  &  Int  S  144. 
See,  also,  22  Cyc  pp.  2S0,  283. 

1 36.  Ooutltntioiua  amd  atetatorr  p>*- 
vlslona. 

Local  and  special  laws,  see  Statutes,  i  87. 

[a]  (Sap.  1881) 

Act  March  29,  1879,  p.  143,  antb«{dnK 
the  prosecution  of  felonies  by  affidavit  and  in- 
formation where  accuaed  is  in  cnstodjr  and  no 
grand  jaty  is  in  session,  or  where  an  indict- 
ment has  been  found  and  qaaahed,  or  wbm  a 
conviction  baa  been  reversed  by  the  inpteme 
court  for  defects  in  tlie  Indictmoit,  and  pro- 
viding that  any  person  accnaed  of  felmy  sltaD 
have  the  right  to  demand  that  he  be  prosecuted 
without  delay  by  affidavit  and  fnformatim. 
does  not  make  accused's  consent  a  prerequisite 
to  a  proaecntion  by  affidavit  and  Information, 
but  merely  gives  him  the  rij^t  to  have  tiie  pros- 
ecution conducted  in  such  manner  If  he  efects 
to  do  80.— Heanley  v.  State,  74  Ind.  90;  Jodh 
V.  Same,  Id.  249;  Sturm  v.  Same,  Id.  2^ 

Fob  Cases  froh  OmsB  States, 

See  27  Csm.  Dia.  Ind.  ft  Inf.  1 145;  14 
Cent.  Dia.  Crim.  Law,  {  400. 

1 38.  Jvriadletloa  of  oo«rt. 

Necessity  of  averments  of  jurisdiction,  see  port, 
{  47. 

[a]  Under  Acts  1859,  pp.  94,  95,  !  2,  provia- 
ing  that  the  common  pleas  court  shall  have  no 
right  to  determine  a  case  of  felony  unless  tb» 
accused  party  is  in  custody  or,  being  on  tnii. 
has  consented  to  the  jurisdiction,  that  court 
has  no  jurisdiction  unless  the  infOTmaddB 
shows  one  or  the  other  of  these  facts. — (Sap. 
1861)  McCarty  v.  State,  18  Ind.  310;  (186U 
Justice  V.  Same,  IT  Ind.  56;  (1861)  Harrison 
V.  Same,  Id.  422;  (1862)  Gorden  r.  Same,  IS 
Ind.  152;  (18G2)  Jones  v.  Same,  Id.  179;  (IStM 
Alford  V.  Same,  Id.  407;  (1862)  Parker  v. 
Same,  Id,  424;  (1862)  Wilson  v.  Same,  19  Ind. 
179;  (1862)  Smith  v.  Same,  Id.  197,  227; 
(1862)  Welch  V.  Same,  Id.  450;  (18G.1)  Baillow 
V.  Same,  20  Ind.  220 ;  Brown  v.  Same,  Id.  221 ; 
(1860)  Cobb  V.  Same,  27  Ind.  183. 

[b]  (8a».l»2) 

An  information  for  larceny  which  aren 
that  the  defendant  is  now  confined  in  the  jail 
of  F.  county,  charged  with  the  fel<niy  herein 
set  forth,  and  that  he  has  not  been  indicted  br 
any  grand  jury  of  said  county,  snffidently 
shows  jurisdiction  in  the  common  pleas.— li- 
chen V.  State,  19  Ind.  381. 

[cl    (Sap.  1863) 
An    information    for   arson,  conclndine. 
"And  the  said  [defendants]  are  in  the  V.  coun- 
ty jail  on  the  charge  of  said  felony,  and  not  Id- 
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dieted  hj  the  jar?,"  Bofficiently  avers 

tbat  an  indictment  had  not  been  presented  b; 
the  grand  jury  against  the  defendants  upon 
that  drnTge^T^toon  t.  State,  20  Ind.  884. 

[01  (Svp.  1863) 
An  information  charged  that  the  defendant 
did  steal  three  horseshoes,  of  the  ralue  of  75 
cents,  and,  in  default  of  bail  to  appear  at  the 
next  term  of  the  circuit  court,  was  committed 
to  the  county  jail,  where  he  now  is  confined ; 
that  no  indictment  is  now  pending  against  him 
on  this  charge,  and,  further,  that  at  the  Febru- 
ary term,  1855,  he  was  indicted  in  the  circuit 
court  for  petit  larceny;  that  he  pleaded  to  the 
charge  and  was  convicted,  and  judgment  was 
rendered  accordingly.  Beld,  that  the  aver- 
ments gave  the  common  pleas  jurisdiction  both 
of  the  crime  and  person,  and  that  whether  a 
prior  conviction  had  taken  place,  and,  if  so, 
whether  it  was  for  the  same  larceny  charged 
in  the  information,  were  questions  to  be  settled 
by  the  evidence  at  the  trial.— Dougherty  v. 
State,  20  Ind.  442. 

[e]     (Snp.  1866) 

An  infonnatioD  in  the  common  pleas  court 
for  a  felony  alleged  that  the  defendant  was  con- 
fined in  the  jail  of  the  county  on  a  charge  of 
grand  larceny,  the  identical  felony  thereinafter 
set  forth;  that  he  had  not  been  indicted  by  any 
grand  jury  of  the  county  for  the  said  crime; 
that  said  defendant  on,  etc.,  at,  etc.,  did  felo- 
niously steal,  etc.,  one  bay  mare,  of  the  value  of 
S150,  the  personal  property  of  A.  Held,  that 
the  information  sufficiently  charged  the  larceny 
and  showed  jurisdiction  in  the  court  of  common 
pleas^Xewcome  t.  State,  27  Ind.  la 

[f]  (Bap.  1867)' 

An  information  in  the  court  of  common 
pleas  of  R.  county  for  a  felony,  averring  that 
the  defendant  is  in  the  R.  county  jail  on  a 
charge  of  said  felony,  is  sufficient  to  give  that 
court  jurisdiction,  without  alleging  that  he 
had  been  indicted  by  the  grand  jury  of  R. 
county.— Hunter  v.  State,  20  Ind.  80. 

[g]  (8WP- 1881) 

In  a  prosecution  for  felony  under  Act 
Mardi  29,  1879,  §  1,  averments  in  the  informs - 
tlm  "tbat  an  indictment  was  found  by  the 
grand  jury  and  quashed,  and  that  said  grand 
jury  is  not  now  in  session,"  are  insufficient  under 
either  the  first  or  second  clause  of  tbat  section. 
—Iter  V.  State,  T4  Ind.  188;  Fox  t.  Same,  76 
Ind.  243. 

[b]    (Sa».  I8S1) 

Where  an  information  contained  a  prayer 
"that  a  warrant  be  issued  for  the  said  defend- 
ant in  this  behalf,  that  he  may  answer  In  th^ 
premwes,"  such  prayer  could  not  be  a)Iow<4  to 
control  or  modify  the  direct  charge  In  the  body 
of  the  information  that  he  was  "now  in  cus- 
tody" and  tbat  the  grand  Jury  was  not  in  ses- 
sion.—Sturm  V.  State,  74  Ind.  278. 


p]  (Sap.  UB4) 
Where  the  circuit  court  has  acquired  juris- 
diction of  a  criminal  by  affidavit  and  informa- 
tion when  the  grand  jury  was  not  in  session, 
the  subsequent  meeting  of  the  grand  jury 
without  finding  an  indictment  of  the  accused 
does  not  deprive  the  court  of  jurisdiction.— 
Elder  T.  State,  06  Ind.  102. 

Ul  <9n».  1880 
Where  one  arrested  for  a  crime  has  given 
bail  to  appear  at  a  certain  term  of  court,  and 
the  grand  jury  sitting  for  that  term  adjourns 
without  finding  a  true  hill  against  him,  he  can- 
not t>e  prosecuted  by  information  filed  by  the 
prosecuting  attorney.— State  v.  Boswell,  104 
Ind.  641,  4  N.  E.  675. 

[kl     (8«p.  1887) 

Under  Rev.  St  1881,  §  1679,  no  jurisdic- 
tion is  conferred  on  the  circuit  court  over  a 
prosecution  for  felony,  begun  by  affidavit  and 
Information  filed  during  its  vacation.  After- 
acquired  jurisdiction  cannot  be  made  to  relate 
back  and  cure  the  defect;  and  the  record  show- 
ing that,  at  the  time  the  information  was  filed, 
the  court  had  no  jurisdiction,  a  motion  in  ar- 
rest will  lie.— Hoover  v.  State,  110  Ind.  349, 
11  N.  XL  43-1. 

Cl]    (Sup.  1889) 

Rev.  St.  §  1387,  provides  that  the  court 
in  term  time,  or  the  judge. in  vacation,  can 
summon  the  grand  jury  for  such  day  in  the 
term  as  he  may  select.  Section  1679  provides 
that  all  public  offenses,  except  murder  and  trea- 
son, may  be  prosecuted  on  information,  when 
any  person  is  in  jail  or  on  bail  on  a  charge  of 
felony  or  misdemeanor,  and  the  court  is  in 
sension,  and  the  grand  jury  is  not,  or  has  been 
discharged.  Act  March  10,  1873,  leaves  the 
calling  of  a  grand  jury  to  the  discretion  of  tliC 
court,  provided  it  is  called  twice  a  year.  Held 
that,  when  a  prosecution  for  felony  has  been 
begun  in  vacation,  and  defendant  has  recog- 
nized to  the  next  term,  he  can  be  tried  on  in- 
formation at  sucb  term  before  the  impaneling 
of  the  grand  jury.— Kennegar  v.  State,  120  Ind. 
17G.  21  N.  E.  017. 

[m]    (Sap.  1S91) 

When  the  accused  is  In  actual  custody,  he 
may  be  prosecuted  by  information,  when  the 
grand  jury  is  not  in  session,  though  the  infor- 
mation or  process  upon  which  he  was  originally 
arrested  may  have  been  defective  or  irregular. 
-Kowland  t.  State,  126  Ind.  S17,  20  N.  E. 
485. 

[n1  (Sa».18Sl) 
After  a  nolle  prosequi  is  entered  and  a 
prosecution  ended,  the  accused  may  he  prose- 
cuted by  information,  if  the  grand  jury  has 
been  discharged  and  the  court  is  Id  session. — 
Dye  V.  State,  130  Ind.  87,  20  N.  E.  77L 

Fob  Cases  fbou  Otueb  States, 

See  27  Cent.  Dia.  Ind.  &  Inf.  f  147. 
See,  also,  22  Cyc.  p.  262. 
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1 41.  PraUmtimry  proeaedlac*. 

[a]  An  lofonaatioD  based  on  an  insufficient  af- 
fidavit should  be  quashed,  together  with  thu 
affidavit.— (Sup.  1855)  State  v.  Downs,  7  Ind. 
237;  (1866)  Lather  v.  State,  27  Ind.  47;  (1875) 
State  T.  Cuppy,  50  Ind.  291;  (1882)  Same  v. 
Beebe,  83  Ind.  171;  (1883)  Strader  v.  State,  92 
Ind.  376;  (18S4)  Brunson  t.  Same,  97  Ind.  95; 
(1884)  Engle  v.  Same.  Id.  122. 

[ml]  (Smp.l8Sl) 

Since  courts  take  judicial  notice  of  Qte 
names  and  signatares  of  their  officers,  where 
the  word  "<Herk"  is  added  to  the  signature  at- 
tached to  the  jurat  of  an  affidavit  in  a  crlminnl 
prosecution  In  the  circuit  court,  It  will  be  pre- 
sumed to  he  the  signature  of  the  clerk  of  that 
court.— Mountjoy  v.  State,  TS  Ind.  172. 

n>]  (Sup.  im) 

Under  the  statutes  of  this  state,  it  is  not 
imperative  that  the  names  of  the  witnesses  be 
stated  in  the  body  of  the  affidavit  on  which  the 
information  is  based,  and  it  ia  error  to  quash 
the  affidavit  for  that  defect— State  T.  Bunnell, 
81  Ind.  315. 

[c]  (§iip.  1882) 

Act  1852.  f  39,  defining  felonies  and  pre- 
scribing the  punishment  therefor  (2  Rev.  St. 
1876,  p.  443),  provides  that  If  any  officer  intrust- 
ed with  the  administration  of  justice  or  any 
person  holding  an  office  of  trust  or  profit  under 
the  laws  of  the  state  or  any  member  of  any 
board  of  common  council  of  any  incorporated 
city  or  trustee  of  any  incorporated  town  In 
the  state  shall  take  any  money,  gift,  property, 
or  undue  reward  to  Influence  his  Iwtiavior,  vote, 
or  action  in  office  or  discharge  of  official  duty, 
or  any  person  who  shall  offer  any  money,  gift, 
proper^  or  undue  reward  to  InSoence  the  be- 
havior of  such  officer  or  memben,  shall  on  con- 
viction be  fined,  etc.  Held,  that  an  affidavit  on 
which  an  information  was  based  charging  that 
a  member  of  a  city  council  was  induced  to  ex- 
pect a  present  of  $100  in  money  for  his  vote  for 
school  trustee  in  favor  of  defendant  was  in- 
sufficient in  view  of  Rev.  St  1881,  S  1755,  pro- 
viding that  the  offense  charged  shall  be  stated 
with  such  degree  of  certainty  tliat  the  court 
may  pronounce  judgment  on  a  conviction  ac- 
cording to  the  right  of  the  case.— State  v. 
Stephenson,  83  Ind.  240. 

[d]  (Sup.  1882) 

Under  Acts  1879,  p.  132,  providing  for 
the  prosecution  of  felonies  by  affidavit  and  in- 
formation "when  any  person  is  in  custody  on 
a  charge  of  felony  and  no  grand  jury  is  in  ses- 
sion," an  affidavit  cha^ng  defendant  with  lar- 
ceny of  certain  property  and  further  charging 
that  he  was  then  "in  the  custody  of  the  sherift 
of  Allen  *  *  *  in  the  state  of  Indiana  and 
confined  in  the  jail  of  said  county,  on  the 
charge  of  grand  larceny,"  etc.,  sufficiently  show- 
ed that  defendant  was  in  custody  on  the  partic- 
ular charge  of  felony  preferred  against  him  at 
the  tinie  it  was  filed.— Sovlne  t.  State,  80  Ind. 
670. 


M    (S«v.  1880 

Under  Rev.  St  1881,  |  1055,  piovldhig 
that  whoever  malidonslr  or  miadiievoiisly  in- 
jures, etc.,  any  property  of  ano^er,  ete,  b 
guiltr  of  a  malidoas  trespass,  an  affidavit  hi 
a  prosecution  by  affida^t  and  Informatioa, 
stating  that  defendant  "did  then  and  dieie 
feloniously  and  malicioosiy  injure,  tear  dovn. 
and  destroy"  a  certain  fence  "to  the  damage 
of  said  propertT,"  suffidently  showed  that  the 
injury  charged  was  unlawfully  inflicted.— State 
v.  Maddox,  85  Ind.  585. 

[f]  An  affidavit  filed  at  the  same  time  «it' 
the  information  bssed  thereon  is  filed  som 
enough ;  the  language  of  Kev.  St  1881,  {  1679. 
implying  that  the  affidavit  be  filed  before  tiie 
information,  being  directory  mezsly.— (Snp. 
1882)  State' v.  De  Long,  88  Ind.  312;  (188^ 
Same  v.  Landerman,  89  Ind.  600: 

[g]  (Sap.  1883) 

In  a  prosecution  by  affidavit  and  Infotnta- 
tion,  the  omission  of  the  name  of  the  affiant  in 
the  body  or  commencement  of  the  affidavit  is 
not  a  sufficient  reason  for  quashing  the  infonnS' 
tion,  when  it  appears  that  the  affiant's  nune  is 
signed  at  the  close  of  the  affidavit,  snd  tbat 
he  was  sworn  to  the  matters  stated  tibertiiL— 
Beller  r.  State.  90  Ind.  448. 

[h)  (8«p.  1901) 

Under  Bums'  Rev.  St  1901,  {  1813  (Bon- 
er's Rev.  St  1001,  i  1744),  providing  that  s 
felony  or  misdemeanor  may  be  diarged  In  Bo- 
rate counts  in  the  indictment  or  informatfcn 
to  have  been  committed  by  different  means,  the 
affidavit  on  which  the  information  is  based  in 
a  prosecution  under  Bums'  Rev.  St  1891,  I 
1996  (Horner's  Rev.  St  1807,  4  1923),  for  pro- 
ducing an  abortion  causing  the  woman's  deaUL 
commenced  by  affidavit  and  information,  aay 
roDtain  counts  alleging  that  the  abortion  wu 
committed  by  different  methods.— Didil  v.  Stat:, 
02  N.  E.  51,  157  Ind.  54& 

fl]  (Apv.im) 
The  fact  that  a  notary  who  took  an  affida- 
vit on  which  an  Information  was  based  was  em- 
ployed for  compensation  to  procure  evidence  oo 
which  to  base  the  prosecution  and  to  act  as  an 
attorn^  in  the  prosecution  was  of  no  avail  ti 
defendant— McNulty  v.  SUte,  76  N.  E.  MT, 
37  Ind.  App.  612,  117  Am.  St  Rep.  S44. 

Foe  Caseb  fbom  Other  States, 

See  27  Cent.  Dia.  Ind.  &  InL  ff  163- 

169;  14  CTent.  Dig.  Grim.  Law,  K  415- 

434,  461-477. 
See,  also.  22  Cy&  pp.  263-27^ 

{  42.  Time  ot  flUaC. 
[a]   (Sup.  1896) 

Under  Rev.  St.  1S81,  «  1679  (Rpv.  8t 
1894, 1 1748),  providing  that  where  a  pabUc  of- 
fense has  been  committed,  and  the  party  dla^ 
ged  Is  not  under  indictment  and  the  court  is  is 
session,  and  the  grand  Jnty  haa  been  discfaanted 
for  the  term,  the  offense  may  be  presentpd  hj 
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infonnatioD,  an  iDformation  may  be  filed  with 
the  clerk  ia  term  time,  thoogb  the  court  be  not 
actually  opeo  for  business.— Masterson  r.  State, 
144  Ind.  240,  43  N.  E.  138. 

[b]    (Sm».  UK) 

Ad  affidavit  and  infonnatton  inay  be  filed 
in  the  clerk's  office  in  tenn  time,  and  need  not 
be  filed  in  open  court.— State  t.  DogKiaSi  1411 
Ind.  427,  45  N.  E.  603. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  i  153. 
See,  also,  22  Cyc.  p.  273. 

{  43.  Fillnc  and  record. 

M  (Sap.  1890) 
Under  Rev.  St.  18S1,  {  1072,  which  pro- 
Tides  that,  "as  soon  as  an  indictment  ia  pre- 
sented and  examined  by  the  coart,  or  informa- 
tion filed,  the  clerk  shall  indorse  •  *  •  anJ 
shall  record  such  indictment  or  information," 
it  is  not  necessary  tiiat  an  infomiation  shouM 
be  filed  in  open  court.— Stefani  t.  Sute,  124 
Ind.  3,  24  N.  R  254. 

[b]    (Sap.  1S91) 

The  statement  of  the  clerk  that  an  Infor- 
mation was  duly  filed,  as  shown  by  the  GIv 
mark  on  the  back  thereof,  is  sufficient,  primn 
facie,  to  give  the  court  jurisdiction  without  au 
entry  of  such  filing  in  the  order  book.— State 
T.  Matthews.  129  Ind.  281.  28  X.  E.  703. 

[e]  (Sap.  ISK) 
A  showing,  by  the  ffie  marks  on  an  affida- 
Tit  and  Information,  that  the  same  were  filed 
with  the  clerk  in  term  time.  Is  prima  facie  saf- 
fident  to  give  the.  court  jurisdiction,  without 
entry  of  such  filing  in  the  order  book.— State 
T.  Duggins,  4.~  X.  E.  003,  146  Ind.  427. 

[d]    (Sup.  I90T) 

The  word  "filed"  in  Acts  lOO.'i,  p.  611,  c 
169,  I  118,  proriding  that  public  offenses  may 
be  prosecuted  "by  affidavit  filed  in  term  time," 
when 'considered  in  connection  with  section  11!), 
providing  that  such  affidavit  shall  be  approved 
by  the  prosecuting  attorney,  etc.,  is  intended 
for  "made,"  and  the  clause  should  read  "by  afli- 
davit  made  in  term  time."— Cole  v.  State,  100 
Ind.  303,  82  X.  E.  790. 

Fob  CASE.S  FKOM  OTtlEB  STATES, 

See  27  Cent.  Dig.  Ind.  &  Inf.  S  li>4 
See.  also,  22  Cyc.  p.  272. 

f  44.  lioss  or  destrmotlon. 

[a]  (Sap.  1904) 
Under  Boms'  Rev.  St.  1001,  8  174G.  pro- 
viding that,  in  case  of  the  loss  of  an  informa- 
tion, the  prosecuting  attorney  may  file  another, 
aad  the  prosecution  shall  proceed,  and  trial  be 
had  without  any  delay  from  that  cause,  it  ii* 
Dot  necessary  that  an  information  filed  in  place 
of  one  lost  shall  be  a  copy  of  the  first  informa- 
tion.—Goodman  T.  Sute,  09  N.  E.  442.  161 
Ind.  620. 


Fob  Cases  frou  Otiieb  States, 

See  27  Cent.  Dig.  Ind,  &  Inf.  %  155. 
See,  also.  22  Cyc.  p.  274;  note,  80  Am. 
Dec  728. 

1 45.  SueoesalTe  laf  ormatlonB  or  ooai- 
plklats  for  same  offomae. 

[a]  (Sap.  IMS) 

After  having  secnred  defendant's  convic- 
tion of  larceny  before  a  mayor  on  a  defective 
affidavit,  and  while  he  was  lying  in  jail  on 
BQch  charge  in  default  of  ball,  the  prosecuting 
attorney  was  properly  permitted,  over  defend- 
ant's objection,  to  file  a  new  affidavit  and  in- 
formation in  the  common  pleas.— Taylor  v. 
State,  82  Ind,  163. 

[b]  (App.  1891) 

On  the  trial  of  one  indicted  for  a  crime, 
where  the  prosecuting  attorney,  believing  that 
there  bas  l>eeu  a  variance,  interrupts  the  trial, 
and  draws  an  information,  on  which  defendant 
is  arraigned,  a  plea  of  another  action  pending, 
based  on  the  preparation  of  the  informutiuu, 
and  defendant's  arraignment  thereon,  was  prop- 
erly overruled,  since  he  was  not  placed  in  jeop- 
ardy under  the  information.  —  Hasse  v.  State, 
8  Ind.  App.  488,  30  N.  E.  54. 

[c]  (App.  1906) 

Where  a  prosecution  was  commenced  be- 
fore the  Criminal  Code  of  190&  went  Into  effect, 
the  right  to  file  a  new  affidavit  thereafter,  and 
after  the  motion  to  quash  the  or^nal  affidavit 
had  been  sustained,  but  before  accused  was 
discharged  from  custody,  was  governed  by 
Bums'  Ann.  St  1901,  {$  1804,  1829,  relating  to 
amendments,  and  providing  that  in  case  an  in- 
formation is  quashed  the  court  may  direct  tlx* 
filing  of  an  information  on  proper  affidavit,  and 
not  by  the  Code  of  1905,  requiring  the  fiJIns 
of  an  affidavit  only,  and  an  information  must 
be  filed  with  the  affidavit.— State  t.  Clark,  76 
N.  E.  049.  37  Ind.  App.  105. 

Fob  Cases  fbou  Othee  States, 

See  27  Cert.  Dig,  Ind.  ft  Inf.  i  150. 
Sec,  also„  22  Cyc.  p,  275. 

S46.  Fonnal  requisites  of  iBformmttoa. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  {|  148. 140. 
157-108  :  4  Cent.  Dig.  Assanlt,  H  107, 
100. 

See,  also,  22  Cyc.  pp.  276-283. 

I  47.    In  seaeral. 

[a]  The  court  of  common  pleas  has  jurisdic- 
tion in  felonies  only  in  certain  specified  cases, 
and  the  information  must  show  on  its  face  sucb 
a  state  of  facts  as  entitles  the  court  to  enter- 
tain such  jurisdiction.— (Sup.  1861)  Justice  v. 
State.  17  Ind.  56;  (1802)  Hartman  v.  Same.  IS 
Ind.  153;  (1802)  Wilson  v.  Same,  19  Ind.  ITTi: 
(1802)  Welch  T,  Same,  19  Ind.  490;  (1863)  Bail- 
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low  T.  Same,  20  laH.  220;  Brown  r.  Same,  20 
iDd.  221. 

[b]  Where  the  juriRcliction  to  try  for  a  felony 
resti  upou  the  cuBtoiiy  of  the  defeodant,  it  muiit 
appear  from  the  iDformation  that  he  is  in  cus- 
tody for  the  same  crime  for  which  he  is  prose- 
cuted.—(Sup.  ISai)  Kreigh  v.  State,  17  Ind. 
•I!C>:  (18G2)  Roberts  v.  Same.  10  Ind.  180; 
(lS<a)  Broadhurst  v.  Same.  21  Ind.  ."iria:  (1SG4) 
Walker  v.  Same.  23  Ind.  61;  (1800)  Cobb  v. 
Same,  27  Ind.  133. 

Ic]  (Sup.  1879) 
Act  March  29,  1870,  S  1.  ol.  1,  provides 
that  felonies  may  be  prosccnti^d  by  affidavit 
and  information  "when  any  piTson  is  in  custody 
on  a  charge  of  felony  and  no  f;r:ind  jiirj-  is  in 
session."  Held  that,  in  order  to  justify  a  pros- 
ecution in  that  mode,  the  nlTninvit  and  infoima- 
tion  must  show  that  tlio  party  accused  is  in 
custody  on  a  charge  of  the  particular  felony 
alleged  therein.— Davis  v.  State,  09  Ind.  130. 

[fl]  The  word  "indictment."  as  used  in  2  Rev. 
St.  1S70.  p.  409.  §  141,  ol.  1.  includes  the  affi- 
davit and  information,  which  may  in  certain 
cases  form  the  basis  of  a  criminal  prosecution; 
and,  when  such  a  prosecution  is  founded  there- 
on, the  judsrment  may  be  arrested  for  the  want 
of  any  material  jurisdictional  averments  either 
in  the  affidavit  or  information.— (Snp,  1.880) 
IJndsey  v.  State,  72  Ind.  39;  (1880)  Bur- 
roughs T.  Same,  Id.  334;  (18S1)  State  v.  Hen- 
derson, 74  Ind.  23. 

[ej     (8«».  1881) 

In  a  prosecation  by  affidavit  and  infonna- 
tion,  tbe  affidavit  must  atate  that  the  defendant 
is  in  custody  on  the  charge  preferred  against 
him  and  that  the  grand  jury  is  not  in  session. 
—State  T.  Henderson,  74  Ind.  23. 

[n  (Sap.  1881) 
Und^  Acts  1879,  p.  148,  authorizing  a 
prosecution  by  indictment  and  Information, 
where  any  person  is  in  custody  on  a  charge  of 
felony  and  no  grand  jury  is  in  session,  the  in- 
formation must  allege  that  no  grand  jury  was 
in  session  at  the  time  of  filing  the  affidavit  and 
information.  An  allegation  tibat  an  indirtmen 
was  found  by  tbe  grand  jury  and  niiasheil,  and 
"said  grand  jury  is  not  now  in  session,"  is  in- 
sufficient.- Iter  v.  State,  74  Ind.  IS^. 

Under  Acts  1879,  p.  14n,  authorizing  a 
proKcrulion  by  affidavit  and  information  where 
an  indictment  has  been  found  by  tlie  grand 
jury  and  has  been  quaslied,  the  information 
must  allege  that  the  indictment  was  fo\:nd  by 
the  grand  jury  for  the  same  offense  as  that  for 
which  accused  is  prosecuted,  and  which  is 
charged  in  the  information. — Id. 

[g]  Since  the  adoption  of  Rev.  St.  1R81,  S 
1733,  where  a  prosecution  is  by  information 
instead  of  by  indictment,  the  jurisdictional 
facts  giving  the  right  so  to  prosecute  need  not 
be  stated  In  the  information  or  affidavit;  the 


absence  of  jurisdictional  facts  being  matters  in 
abatement  only.— (8up.  18S2)  State  t.  Frain. 
82  Ind.  532:  (18S2)  Hodge  t.  State,  85  Ind. 
561;  (1882)  Powers  v.  Same,  87  Ind.  97;  (18»i) 
Nichols  V.  Same.  127  Ind.  406,  26  N.  E.  m. 

[hi    (Sap.  1S96) 

Under  Rev.  St  1894,  {  1802  (Rev.  St 
1881,  I  1733),  declaring  that  an  iDformatiob 
need  not  state  wby  the  proceeding  Is  by  Infor- 
matloD  instead  of  indictment,  it  is  unnecessary 
to  allege  that  the  court  is  in  session,  and  that 
the  grand  jury  lias  been  discbaiged  for  the 
term.-State  v.  Ouggina,  45  N.  E.  QOti,  146  Ind. 
427. 

[I]  (App.l857> 

An  information  based  on  the  affidavit  of  a 
competent  and  reputable  person,  as  required 
by  Rev.  St.  1894,  5  1747  (Horner's  B«v.  SL 
1897,  §  1078).  need  not  state  that  fact;  Rev. 
St.  1894,  S8  ]7{t.'i— 1802  (Horner's  Bev.  St 
1897,  §S  172&-1733),  specifying  the  contents 
and  form  of  an  information,  not  requiring  such 
statement.- Blake  v.  State,  47  N.  E.  942,  IS 
Ind.  App.  280. 

[j]  (Svp.  1904) 
Under  Bums*  Ann.  SL  1901,  8  1747,  re- 
quiring informations  to  be  based  upon  the  afC- 
davit  of  some  competent  and  reputable  person, 
an  information  is  not  bad  for  failing  to  shov 
upon  its  face  that  it  was  based  upon  the  affida- 
vit of  a  competent  and  reputable  person.— Stid'l 
v.  State.  72  N.  E.  600.  163  Ind.  62& 

For  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  SS  MS.  149. 

157:  4  Cent.  Dig.  Assault,  {  109. 
See,  also,  22  Cyc.  p.  276. 


E  48.    Captiom  or  title. 

[a]  (Sap.  1839) 

An  information  need  not  contain  a  specif- 
ic allegation  that  the  prosecution  is  carried  on 
in  the  name  of  tbe  state.— Snodgrass  v.  Sut-*, 

13  Ind.  292. 

[b]  (8«p.  ISU) 

Defect  in  tbe  title  of  an  Information  it 
not  ground  for  quashing  it — Malone  v.  State, 

14  Ind.  210. 

[c]  <Siip.  1863) 

In  9n  information,  tbe  statement  in  thr 
caption  of  the  title  of  the  court  to  which  the 
information  is  presented  is  sufficient,  without 
naming  tbe  county.— State  v.  Mathis,  21  Ind- 
277. 

[d]  (Snp.  1896) 

An  affidavit  and  information  which  do  Mt 
contain  the  title  of  tbe  cause  and  the  name  of  the 
court  as  required  by  Rev.  St  1894,  S  1800  (Rev. 
St.  1881.  8  1731).  are  cured  by  Bev.  St.  1894.  ( 
1825  (Rev.  St.  1881.  8  1756),  which  provides  tint 
no  information  sliall  be  deemed  invalid  for  "any 
defect  or  imperfec*ion  which  does  not  tend  to  fte 
prejodlce  of  tbe  substantial  rights  of  the  defend- 
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aat  apoa  tiie  njerits."— Riven  T.  State,  144 
Ind.  16,  42  N.  B.  1021. 

Foa  Cases  fbom  Otheb  States, 

See  27  Cent.  Dig.  Ind.  ft  Int  {  158. 
See,  also,  22  Cyc  p.  277. 

1 50.  Gonel«sloa. 

M  (Sap.UES) 

Under  2  Rev.  St  p.  368, 1 61,  an  fsfonnation 
nocd  not  conclude,  "contrary  to  the  form  of  the 
statute."— SnodgraBs  t.  State,  13  Ind.  292. 

Foe  Cases  from  Other  States. 

See  27  Cent.  Dig.  Ind.  it  Inf.  »  160.  IGO. 
See,  also,  21  Cyc.  p.  858,  22  Cyc.  p.  278. 

1 51.  ^—  BtcBAture. 

[>]  (S«p.l860) 

It  is  immaterial  that  the  officer  sisns  him- 
self "district  attorney  prosecutor,"  instead  of 
"district  attorney."— Malone  v.  State,  14  Ind. 
210. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  {  161. 
See,  also,  22  Cyc.  p.  279. 

{  52:  —  VevlflmtloB  or  moeampBnTlnK 
M    (Sap.  1863) 

Cnder  Rev.  St.  18>>2,  vhere  an  infOnnatlon 
for  larceny  is  Sled  without  any  affidavit  or 
other  Bvom  charge,  a  motion  in  arrest  of  judg- 
ment will  be  sustained.- baramore  v.  Statu, 
4  Ind.  524. 

n>]    (Sap.  I860) 

An  iDformation  must  be  based  upon  an 
affidavit  first  filed.  A  verification  of  the  infot^ 
mation  is  not  sufficient— Carpenter  v.  Statu, 
14  Ind.  1U9. 

[c]    (Sap.  1860) 

An  information  may  be  quashed  if  thu 
supporting  affidavit  does  not  show  tbe  comiuis- 
sion  o£  the  oifense  charged.—State  v.  Gartrell, 
14  Ind.  280. 

[d]  An  aiDdavit  stating  the  necessary  facts 
on  information  and  belief  is  sufficient  to  war- 
rant an  information.— (Sup.  State  v.  Elli- 
!>on,  14  Ind.  380;  (ISUO)  Same  v.  Buxton,  M 
Ind.  07;  (1874)  Deveny  v.  State,  47  Intl.  :i(tS: 
(1882)  Franklin  v.  Same,  S5  Ind.  90;  (1U.S3) 
Tooiw  V.  Same,  92  Ind.  13. 

[e]  <S«p.  1890) 

Rev.  St  ISSl.  g  rOlJ.'l.  providinB  that  "no 
Dotaiy  shall  be  authorized  to  act  until  be  shall 
hare  procured  a  seal,"  and  that  "all  Dotarial 
nets  not  attested  by  such  Real  shall  be  void."  an 
Information  for  assault  and  battery  based  on 
an  affidavit  to  which  the  seal  of  the  notary,  be- 
fere  whom  it  was  verified,  was  not  attached, 
should  he  quaxhed,  and  the  error  in  overnilinir 
the  motion  to  quash  is  not  cured  by  )M>rmittIn<r 
tile  notary  thereafter  to  attach  the  seal.— MiJ- 
l^r  V.  State,  122  Ind.  3-V).  24  N.  E.  150. 


m  (s«p.u») 

An  informati<Hi  which  Is  verified  in  dif- 
ferent parts  by  different  persons  cannot  be  at- 
tacked for  insufficiency  of  verification,  without 
speciGcally  assigning  the  cause  of  insufficiency. 
—Hawkins  v.  State,  126  Ind.  294,  26  N.  E.  43. 

Fob  Cases  frou  Other  States, 

See  27  Cert.  Dig.  Ind.  &  Inf.  8S  163-108; 

4  Cent.  Dig.  Assault,  S  107. 
«ee,  also,  22  Cyc.  p.  281. 

%  S3.  ^—  Indorsvmrats* 
[a]  (Svp.  1907) 
Under  Acts  1905,  p.  611,  a  169,  H  118, 
119,  providing  ttiat  public  offenses  may  be  pros- 
ecuted by  affidavit,  and  requiring  the  prosecut- 
ing attorney  to  approve  the  affidavit  by  indorse- 
ment, using  designated  words  and  signed  by 
him,  an  affidavit  whi^  does  not  contain  tht 
indorsement  of  the  prosecuting  attorney  is  bad. 
and  a  motion  to  quash  it  must  be  granted, 
though  the  court  on  discovering  the  failure  of 
tbe  prosecuting  attorney  to  approve  the  affidavit 
may,  before  the  beginning  of  tbe  trial,  permit 
him  to  approve  it— Cole  v.  State,  160  Ind.  303, 
82  N.  E.  796. 

Fob  Cases  fbou  Otheb  States, 

Bee  27  Cent.  Dig.  Ind.  &  Inf.  |  IQZ. 
See,  also,  22  Cyc.  p.  280. 

V.  REQUISITES  AND  SUFXTdEKCT 
OF  ACCUSATION. 

As  affecting  right  to  sue  for  malicious  prose- 
cution, see  Malicious  Prosecution,  |  7. 

§  55.  Applicability  of  nlas  of  pleadlnc 
in  seneral. 

[a]  (Svp.  1864) 

Tbe  old  rules  of  criminal  pleading  not  in- 
consistent with  tbe  Code,  and,  so  far  as  they 
may  operate  in  aid  thereof,  are  continued  in 
force.— Walker  v.  State,  23  Ind.  6L 

[b]  (Sap.  1SS2) 

Tbe  sufficiency  of  an  information  must  be 
determined  by  the  rules  governing  indictments, 
— Sovine  v.  State,  8u  Ind.  570. 

Fob  Cases  from  Other  States, 

See  27  Ce:vt.  Dig.  Ind.  &  Inf.  i  174. 
See,  also,  22  Cyc  pp.  203-300. 

S  56.  Oonstltatloaal  »qitirein«nta  ms  to 
aoonsmtlon. 

[a]  (STip.iK73) 

Art  Feb.  27.  1S73,  f  IS,  providing  that,  in 
prosecutions  for  the  illegal  sale  of  intoxicating 
liquors,  "by  indictment  or  otherwise,  It  shall 
not  be  necessary  to  state  the  kind  of  liquor 
sold,  or  to  describe  tbe  place  where  sold,  and 
it  shall  not  be  necessary  to  state  the  names  of 
the  persons  to  whom  sold,"  Is  invalid,  under 
Const,  art.  1,  %  IH.  which  provides  that  "in  all 
criminal  prosecutions  the  accused  shall  -have 
the   right   to  *  *  *  demand   the   nature  and 
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caase  oC  the  accusation  against  bim." — Mc- 
laughlin y.  State.  45  Ind.  33S. 

The  Legislature  has  not  the  power  to  dis- 
pense vith  Buch  allegations  in  indictments  as 
are  essential  to  reasonable  particularity  and 
certainty  in  the  description  o{  offenses.— Id. 

[b]  (Sup.  1881) 

2  Rev.  St.  1876,  p.  451,  providing  that,  in 
indictments  for  conspiracy,  the  particular  fel- 
ony designed  to  be  committed  need  not  be  al- 
leged, is  unconstitutional,  in  that  it  denies  the 
rigbt  of  the  accused  to  be  informed  of  the  of- 
fense with  which  he  Is  charged.— Miller  t.  State, 
TO  Ind.  198. 

[c]  (Sup.  1892) 

An  information  which,  under  Rev.  St. 
1881,  {  1750,  providing  that  it  shall  be  sufficient 
in  indictments  and  informations  to  describe  mon- 
ey, bank  bills,  notes.  United  States  treasury 
notes,  etc.,  "simply  as  money,  without  apecifj-ing 
any  particular  cdn,  note,  bill,  or  currency,*'  char- 
ges the  larceny  of  "sis  dollars  in  money,"  ia  suffi- 
cient, under  Const,  art.  1,  guarantying  every  one 
aecused  of  crime  the  right  "to  demand  the  nature 
and  cause  of  the  accusation  against  him."— 
Randall  t.  State,  32  N.  £.  305,  132  Ind.  53U. 


Fob  Cases  fbou  Otheb  States, 
See  27  Cent.  Dia.  Ind.  &  Inf. 
See,  also,  22  Cyc.  pp.  2S5-28S. 
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1 57.  Statntory  ^ttvlalona  aa  to  atate- 
maat  of  oCobh. 

[a]  (Snp.  1867) 

The  statute  of  18.12  requires  in  an  Indict- 
ment all  the  substantial  allegations  of  a  good 
fndictinent  at  common  law ;  but  the  common- 
law  precedents  are  not  law  in  this  state. — Dil- 
lon V.  State,  9  Ind.  408. 

The  legislature  has  laid  down  certain  gen- 
eral rules  in  relation  to  the  material  facts  of 
an  indictment,  and  left  the  courts  to  apply  those 
rules  and  mould  the  forms  by  Judicial  decision. 
-Id. 

[b]  (Snp.  ISTT) 

To  render  an  indictment  valid  under  the 
Code,  it  must  contain  averments  which  would 
render  it  sufficient  as  a  common-law  indictment. 
—State  V.  Record,  56  Ind.  107. 

[c]  (Snp.  1885) 

While  a  statute  cannot  dispense  with  a 
statement  in  the  indictment  of  the  essential  in- 
gredients of  the  crime  charged,  it.  may  provide 
that  the  description  of  the  property  stolen  may 
be  general,  as,  for  example,  that  money,  bills, 
notes,  or  currency,  shall  be  described  simply  as 
money.—Riggs  r.  State,  104  Ind.  261,  3  N.  E. 
8S6. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  fiS  177-179. 
See,  also,  22  Cyc.  pp.  28.>-2;s8,  :S2  Cyc.  p. 
5S2. 


S  58.  Svbjoct-matter  of  allesatteai. 

Fob  Cases  fbom  Othbb  Statw, 

See  27  Cent.  Dig.  Ind.  &  Inf.  U 180-191. 

260,  267. 
See,  alBD,  22  Cyc.  pp.  301-307. 

{ S9.  ^—  Doaisutlom    of    oS«u»  m 
Crade  or  dopreo  tkoreod 

[al  (tap.  1858) 
An  indictment  chaiied  "that  A.  B.,  ob," 
etc.,  "did  in  a  nide,"  etc.,  "manner,  nnlawfailj 
beat  C.  D.  with  intent  then,"  etc,  "paiposelr, 
and  with  premediated  malice,  to  kill  and  mni^ 
der  the  said,**  etc.  Held,  that  the  crime  <4iai^ 
ed,  an  assault  with  intent  to  murder  in  tb^ 
first  degree,  was  sufficiently  set  ont,  and  ored 
not  be  contained  in  a  formal  title.— CronUiite  t. 
State,  11  Ind.  SOT. 

[b]  (App.i9as) 

Ail  that  is  required  in  a  criminal  dam 
is  that  it  should  be  prepared  with  that  d(>gree 
of  certainty  that  the  conrt  and  jury  may  know 
what  they  are  to  try  and  to  acquit  the  defend- 
ant of,  or  punish  him  for,  that  the  defendint 
may  know  what  he  is  to  answer  to,  and  that 
the  record  may  show,  so  far  as  may  bo,  for 
what  he  was  once  put  in  jeopardy.— Nichols  r. 
State,  63  N.  B.  783,  28  Ind.  App.  674 

Fob  Cases  frou  Othes  States. 

See  27  Cent.  Dig.  Ind.  &  Inf.  U  180^  18L 
See,  also,  22  Cfrc'  p.  302. 

S  60.  ^—  Elomemta  aad  iBoUoats  of  al- 
f  «BS«  Im  ccBsral. 

[a]  (Snp.  1896) 

Where  an  information  does  not  contain  all 
the  essential  elements  of  a  public  offense,  a 
motion  in  arrest  of  judgment  should  be  eustain- 
ed.-Cbandler  v.  State,  141  Ind.  106,  39  N.  E 
444. 

[b]  (App.  1896) 

The  minor  circumstances  wlucb  are  merrlr 
incidental  to  or  descriptive  of  the  msin 
need  only  be  stated  with  that  d^ree  of  paTtlon- 
larity  that  carries  knowledge  of  the  oSaiat  an<l 
bars  a  futnre  prosccuticm.  If  these  dicmii- 
stances  are  not  the  vital  elements  of  the  crilenf, 
it  Is  unnecessary  for  the  pleader  to  descend  ia- 
to  details,  and  describe  them  minutely.— State  t. 
Allen,  40  X.  E.  705, 12  Ind.  App.  528. 

[c]  (Snp.  1906) 

Minor  circumstances,  which  are  not  ntal 
elements  of  the  offense,  need  Dot  be  set  out  is 
an  indictment — (App.)  State  v.  New,  70  X. 
181,  36  Ind.  App.  521,  transferred  to  Supreme 
Court,  70  N.  E.  400,  165  Ind.  57L 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  IS  1S2. 2Cii, 
267. 

See,  also,  22  Cyc.  p.  326. 
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I  ei.           Kattw  JadieUUr  aotlMd. 

In  a  prasecation  under  Barns'  Ann.  St 
1906,  i  2586,  imposing  a  penalty  for  knowing 
BuJdns  or  presenting  a  false  claim  to  the  treas- 
nrer  or  otlier  accounting  officer  of  a  city  for 
the  pnipoTC  of  procuring  its  allowance,  whether 
tlie  Ifoard  of  public  works  ot  a  city,  to  which 
the  claim  was  presented,  was  an  "accounting 
officer*'  within  the  statute,  was  a  Question  of 
lav,  so  that  the  indictment  need  not  allege  that 
it  was  an  accounting  officer;  section  2047  pro- 
riding  that  neither  presumptions  of  law  nor 
matters  of  which  judicial  notice  is  taken  need 
be  alleged  in  the  Indictment.— Brunaugh  v. 
Stale,  90  X.  E.  1019. 

Fob  Cases  from  Other  States, 

See  27  Cent.  Dio.  Ind.  ft  Inf.  {  183. 
'See,  also,  22  Cyc.  p.  303. 

I  62.  ^—  Matten  of  praavmptloK  or  Im- 
plleatiom. 

S(«.  also,  ante,  |  61. 

An  indictment  alleged  that  a  certain  com- 
pany procured'  a  contract  for  repairing  the 
fitreets  of  a  city,  and  that  accused  Biiperintend- 
ed  such  TepaitB  for  it,  and  unlawfully  and 
knowingly,  with  Intent  to  defraud  the  city,  made 
uut  and  presented  to  the  board  of  public  works, 
for  the  purpose  of  procuring  Its  allowance,  a 
false  claim  wherein  the  amount  of  the  repairs 
made  during  April  were  stated  at  so  many 
yards,  and  a  certain  amount  was  given  as  just- 
ly due  on  account  thereof,  when  the  number  of 
yards  of  repairs  made  and  the  amount  due 
therefor  was  much  less  than  the  number  and 
sum  stated  in  said  claim,  and  that  accused, 
when  he  made  out  such  false  claim,  knew  that 
the  number  of  yards  claimed  was  greatly  In  ex- 
cess of  the  amount  of  work  done,  and  that  the 
amount  due  was  much  less  than  that  claimed. 
JIel4,  that  the  indictment  was  not  objectiona' 
Itle  as  requiring  the  court  to  indulge  in  pre- 
sumptions asainst  accused.— Brunaugh  v.  State, 
W  N.  R  1019. 

For  Cases  from  Other  States, 

See  27  Cent.  Dio.  Ind.  &  Inf.  {  184 ;  30 

Cent.  Dig.  Mun.  Corp.  {  1400. 
See,  also,  22  Cyc.  p.  303. 

f  88.  ^—  Matters  of  f Mt  or  oraelnsiMW. 

M    (Bap.  1861} 

An  information  against  the  "trustees  of  the 
W.  and  E.  Canal"  for  a  nuisance,  in  failing  to 
keep  a  bridge  in  repair,  not  showing  that  the 
road  named  or  the  bridge  crosned  the  canal,  was 
held  bad;  the  averment  of  duly  being  a  mere 
conclusion  of  law.— Butler  v.  State,  17  Ind.  450. 

P>]    (Sap.  1886) 
An  indictment  charged  that  defendant  un- 
lawfully, feloniously,  and  corruptly  offered  and 
promised  a  township  trustee  that  if  he,  as  such 
Trustee,  would  purchase  of  defendant  12  Kets  of 


reading  charts  for  the  township,  and  pay  him 
therefor  the  sum  of  $175,  he  would  sign  and 
deltrei  to  the  trustee  a  voucher  and  receipt 
in  his  favor  as  such  trastee  on  said  township 
for  fl84,  thereby  unlawfully,  corruptly,  and 
feloniously  olfering  the  sum  of  f  19  for  the  pur- 
pose of  bribing  the  trustee  to  act  In  buying  the 
charts  of  defendant.  Held,  that  the  statement 
that  defendant  thereby  offered  fl9,  etc.,  is  sim- 
ply a  conclusion  of  the  pleader,  and  not  the 
statement  of  a  fact,  and  Is  therefore  mere  sur- 
plusage that  may  be  disregarded.— State  v.  Mc- 
Donald, 6  N.  E.  007,  106  Ind.  283. 

[cl    (Snp.  1898) 

An  indictment  that  accused  killed  and  mur- 
dered another  states  a  matter  of  fact,  and  not 
a  conclusion.— Lane  v.  State,  51  N.  £.  105G,  151 
Ind.  511. 

WI    (App.  1900) 

The  allegation  In  an  indictment  that  an  al- 
lowance was  made  to  the  county  auditor,  "such 
allowance  being  illegal  and  unwarranted,"  states 
merely  a  conclusion  of  law,  and  does  not  de- 
scribe the  offense  sought  to  be  charged,  and  is 
therefore  insufficient— State  v.  Trueblood,  57  N. 
R  975,  25  Ind.  App.  437. 

[e]    (Sup.  1908) 

An  indictment  or  affidavit  must  state  a  spe- 
cific description  of  the  offense,  and  mere  con- 
clusions of  law  are  insufficient.- State  v.  Met- 
sker.  160  Ind.  701,  83  X.  E.  113.?:  Same  r. 
Bridgewater.  171  Ind.  1.  S5  X.  E.  715;  Same 
T.  Ilenson.  171  Ind.  72.%  85  N.  E.  718;  Same 
T.  Larter,  171  Ind.  T25,  85  N.  R  719 ;  Same 
V.  Brooks,  171  Ind.  725,  85  X.  B.  975;  Same  v. 
Charles,  Id.;  Same  r.  Rltter.  Id.;  Same  v. 
Turner,  171  Ind.  72.1,  8.'>  N.  E.  1027;  Same  v. 
Ballard.  Id. ;  Same  v.  Romalne,  171  Ind.  725, 
80  X.  E.  73. 

If]    (Sap.  1910) 

An  indictment  alleged  that  a  certain  com- 
pany procured  a  contract  for  repairing  the 
streets  of  a  city,  and  that  accused  superintend- 
ed such  repairs  for  it,  and  unlawfully  and 
knowingly,  with  intent  to  defraud  the  city,  made 
out  and  presented  to  the  board  of  public  works, 
for  the  purpose  of  procuring  its  allowance,  a 
false  claim  wherein  the  amount  of  the  repairs 
made  during  April  were  stated  at  so  many 
yards  and  a  certain  amount  was  given  as  just- 
ly due  on  account  thereof,  when  the  number  of 
yards  of  repairs  made  and  the  amount  due 
therefor  were  much  less  than  the  number  and 
sum  stated  in  said  claim,  and  that  accused, 
when  he  made  out  such  false  claim,  knew  that 
the  number  of  yards  claimed  was  greatly  in  ex- 
cess of  the  amount  of  work  done,  and  that  the 
amount  due  was  much  less  than  that  claimed. 
Held,  that  the  indictment  was  not  objectionable 
for  alleging  conclusions  Instead  of  facts. — Bru- 
naugh V.  State,  90  N.  E.  1019. 

For  Cases  from  Otiier  States, 

See  27  Cent.  Dig.  Ind.  ft  Inf.  f  185. 

See,  also,  22  Cyc.  p.  303. 
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§  64,  —  Conolnilons  of  law  from  fact* 

alleeed. 

[a]  (Sntt.  ISSti) 

It  is  a  getiernl  rule  that,  if  the  fncts  woll 
|)It,'a(led  supply  t;n>unds  for  the  nec-t'ssu ry  h-Kiil 
roiielusion,  it  will  be  made  by  the  court,  and  the 
fiiiliire  of  the  pleader  to  stnte  it  will  not  under 
the  Indiana  Criminal  Code,  however,  it  may 
have  been  at  common  law,  vitiate  the  indict- 
ment.—llenninu  V.  SJtate,  (J  N.  B.  ti03,  7  N.  K 
4,  lOG  iDd.  SSti,  55  Am.  Ucp.  750. 

[b]  (App.  1904) 

Where  the  farts  well  pleaded  in  aa  indirt- 
ment  supply  Knmuds  for  a  necessary  legal  con- 
dusion.  it  will  be  made  by  the  court,  and  a  fail- 
ure to  state  it  will  not  vitiate  the  indictment.— 
ClirUt  V.  State,  GO  N.  E.  20d.  33  Ind,  App.  488. 

Fob  Cases  from  OxirEB  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  |  isa 
See,  also,  32  Cyc.  p.  303. 

§  65.  —  Hatters  of  svldenee. 

[a]  (Snp.  1910) 

An  indictment  need  not  plead  the  evidence 
upon  which  the  state  relies  for  conviction.— Bru- 
naugh  V.  SUte,  00  N.  E.  1019. 

For  Cases  from  Otiier  States. 

See  27  Cent.  Dig.  Ind.  &  Inf.  §  1S7. 
See,  also,  22  Cyc.  p.  304. 

§  66.  —  Matters  of  defense  In  ssncaL 

[al    (Snp.  1863) 

It  is  not  necessary  that  the  indictment 
should  negative  every  conceivable  fact  which 
might  change  the  character  of  the  offense. — 
State  V.  Shoemaker,  4  lud.  100. 

[b]  (Sap.  1S78) 

An  Indictment  for  murder,  alleging  death 
to  have  resulted  from  a  mortal  wound  made  up- 
on the  person  of  the  deceased  "by  cutting,"  with 
intent  to  kill,  and  with  malice  prcmodiated, 
need  not  allege  that  the  wound  was  not  iaflict- 
ed  in  a  surgical  operation.- Merrick  t.  State, 
03  Ind.  327. 

[c]  (Snp.  13S1) 

Excuses  and  justifications  for  selling  liquor 
to  a  minor  are  matters  of  defense,  and  it  is 
not  necessary  for  an  indictment  to  allege  that 
they  do  not  exist.— Payne  v.  State,  74  Ind.  203. 

[d]  (Snp.  1881) 

In  a  prosecution  under  a  Btatute,  mattera 
showing  that  the  act  complained  of  was  not 
unlawful,  though  within  the  letter  of  the  stat- 
ute, are  matters  of  defense,  and  need  not  be 
noticed  in  the  indictment.— Dorrell  t.  State,  SO 
Ind.  506. 

Foe  Oases  moM  Otiier  States. 

See  27  Cent.  Dig.  Tnd.  &  Inf.  |  18S. 
See,  also,  22  Cjc  p.  304. 

I  67.         Matter  in  arotdanM  of  bar  of 
statnte  of  Umltationa. 

Time  of  offense,  see  post,  S  87. 


[a]  (Sop.  1860) 

If  the  offense  was  committed  beyond  tbe 
period  of  limitation,  the  facts  which  brio;  it 
within  the  exceptions  of  the  statute  must  I* 
stated  in  the  indictment,  tx-cause  tlie  prisom^r 
can  avail  himself  of  the  statute  without  pWO- 
ing  it.— ITlmer  v.  State,  14  Ind.  52. 

[b]  [Snp.  iseo) 

Where  nets  of  the  defendant  Id  concealin: 
the  fact  of  the  crime  are  relied  on  as  takin; 
a  case  out  of  the  statute  of  limttatioos.  the  ia- 
dictment  must  specifically  charge  those  acts.— 
Jones  V.  State,  14  Ind.  120;  Randolph  t.  State, 
Id.  2.'S2. 

[c]  (Snp.  1862) 

In  a  prosecution  of  a  negro  for  comiofr  into 
and  settling  in  the  state,  it  should  be  averrwl 
in  the  information,  and  proved,  that  the  act.  if 
done  more  than  six  years  prior  to  the  prosecu- 
tion, was  taken  out  of  the  statute  of  limitations 
by  concealment,  etc. — Ilatwood  v.  Slate,  IS  latL 
402. 

[d]  fSnp.  1891) 

Ad  averment  id  an  Indictment  for  embezde- 
ment,  for  the  purpose  of  taking  the  offense  out 
of  the  bar  of  the  statute  of  limitations,  that 
defendant,  on  a  date  named,  fled  from  the  coon- 
ty,  and  so  concealed  himself  that  process  could 
not  be  served  upon  him.  U  not  sufficipnt  to  tskf 
a  case  out  of  tbe  bar  of  Rev.  St.  1881,  |  l.'i!<7. 
providing  that  if  a  person  who  has  comn]itti>d 
an  offense  "thereafter  Is  al>8ent  from  tbe  stale 
or  so  conceals  himself  that  process  cannot  b« 
served  upon  him,  tbe  time  of  absence  or  cod- 
cealment  Is  not  to  be  included  in  computing  tbe 
limitation";  there  being  no  averment  as  to  how 
long  be  remained  absent  or  concealed.— Colvin 
V.  State,  127  Ind.  403,  26  X.  E.  RSS. 

For  Cases  from  Otiier  States. 

See  27  Cent.  Dig.  Ind.  &  Inf.  !  ISO. 
See,  also,  22  Cyc.  pp.  30o,  30a 

g  69.  —  Matters  not  known  to  craad 

Jury. 

[a]  (Sop.  1SS2) 
An  Indictment  for  roblwry,  describing  a  bill 
as  "a  note  circulating  aa  money,  of  tbe  denom- 
ination and  value  of  ten  dollars,  a  more  par- 
ticular description  being  unknown,  and  there- 
fore not  given,"  is  not  defective.— McQueen  v. 
State,  82  Ind.  72. 

Fob  Cases  fbou  OTnGB  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  {191;  39 

Cent.  Dig.  Perj.  {  60. 
See,  also,  22  Cyc.  p.  307. 

S  70.  Directness  and  posttlveneis. 

[a]  (Sap.  1858) 
Under  statutory  provisions  whidi  allow  a 
constable  to  pay  to  plaintiff  or  to  the  justice 
all  money  collected  by  him  by  virtue  of  any 
writ,  an  indictment  for  a  failure  to  pay  over 
money  collected,  which  alleges  only  that  he  has 
not  paid  it  to  plaintiff,  without  alleging  that 
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he  has  Dot  paid  it  to  tbe  justice,  is  not  cured  of 
the  defect  by  the  further  arermeut  that  on  the 
day  of  the  expiration  of  the  constable's  term  of 
office  be  bad  the  money  in  bis  possession.— State 
V.  LoDgley,  10  Ind.  482. 

[b]  (Sap.  1869) 

An  information  in  which  the  district  attor- 
ney charges  the  offense  "as  he  verily  believes" 
is  bad  on  motion  to  quash.  The  charge  must 
be  that  the  defendant  committed  the  crime,  not 
that  be  is  guilty  as  tbe  district  attorney  verily 
believes.— Vannatta  v.  State,  31  Ind.  210. 

[c]  (Snp.  1S9?) 

The  indictment  must  state  by  direct  aver- 
ments facts  constituting  tbe  oSense  as  defined 
by  tbe  statute,  and  such  a  degree  of  certainty 
must  be  shown  by  its  averments  as  to  fully 
inform  the  accused  of  the  charge  preferred,  and 
the  court  and  jury  of  the  crime  of  which,  npon 
the  trial,  be  is  either  to  be  convicted  or  acquit- 
ted.—State  T.  Feagans,  4S  N.  B.  225,  148  Ind. 
021. 

[d]  (App.  1900) 

Cnder  Bums'  Rev.  St  18H  I  <8<33.  mak- 
ing it  a  misdemeanor  (ot  the  board  of  county 
commis^oners  to  allow  any  claims  of  county 
auditors  not  specifically  required  by  statute, 
except  In  cases  of  indUpensable  public  neces- 
sity, an  Indictment  alleging  that  an  allowance 
waa  made,  "there  being  no  indispensable  public 
necessity  therefor,"  alleges  tbe  facts  only  by 
way  of  recital,  and  not  by  direct  averment, 
and  is  therefore  fatally  defective.— State  v. 
Tmeblood,  57  N.  E.  975,  25  Ind.  App.  437. 

[e]  (Sop.  1906) 

It  is  insufficient  for  an  indictment  to 
charge  facts  only  by  Inferences. — Vinnedge  t. 
State,  167  Ind.  415.  79  N.  B.  353. 

[f]  (S«p.  1907) 

Allegations  in  an  Indictment  must  be  posi- 
tive,  as  assumptions  or  recitals  of  fact  will  not 
be  indnlged.— Blley  T.  State,  168  Ind.  657,  81 
N.  B.  72C 

fg]  The  facts  constituting  an  offense  must  be 
affirmatively  averred,  and  not  introduced  by 
way  of  recital  only.— (Sup.  1007)  Terre  Haute 
Brewing  Co.  t.  State,  82  N.  E.  81,  169  Ind. 
242;  (1910)  Aztell  T.  State,  91  M.  B.  354. 

[h]   (Snp.  1908) 

Ho  material  averment  in  a  criminal  plead- 
ing can  be  supplied  by  inference  or  intendment. 
—Hewitt  v.  State,  171  Ind.  283,  86  N.  B.  63. 

In  indictments  and  informations  every  fact 
essential  to  constitute  the  crime  must  be  alleg- 
ed directly  and  positively,  and  no  material  mat- 
ter should  be  introduced  by  way  of  arsrument, 
conclusion,  or  recital. — Id. 

For  Cases  fboh  Other  States, 

See  27  Cent.  Diq.  Ind.  &  Inf.  §  102. 
See,  also,  22  Cya  p.  203,  28  Cyc.  p.  40. 


1 71.  Cwtmintr  and  partionlailtj. 

Alder  by  verdict,  see  post,  §  202. 
Certainty  as  to  accused,  see  post,  S  81. 

[a]  Under  tbe  Code  of  Criminal  Procedure,  the 
indictment  need  not  be  more  certain  than  the 
complaint  In  a  civil  action;  It  only  being  neces- 
sary  that  the  allegations  be  certain  to  common 
intent.— (Sup.  1850)  State  v.  McCormack,  2  Ind. 
305;  (1864)  McCool  v.  State,  23  Ind.  127; 
(1898)  I^ne  v.  Same,  51  N.  E.  1056,  151  Ind. 
511;  (1010)  Brunaugh  v.  Same,  90  N.  E.  1019. 

[b]  (Sop.  ue!) 

it  is  a  general  rule  that  whatever  is  es- 
sential to  the  gravamen  of  tbe  indictment  must 
be  set  out  iwrticularly. — Markle  T.  State,  3  Ind. 

535. 

[cl    (Sap.  1858) 

Criminal  charges  must  be  preferred  with 
certainty,  to  tbe  common  intent  that  the  court 
and  jury  may  know  what  they  are  to  try,  of 
what  they  are  to  acquit  the  defendant,  or  for 
what  they  are  to  punish  him,  that  the  defend- 
ant may  know  what  he  is  to  answer,  and  that 
the  record  may  show,  as  far  as  may  be,  for 
what  be  has  been  put  in  jeopardy.— Whitney  v. 
State,  10  Ind.  404. 

[d]  (Sap.  1889) 
An  information  which  Is  so  uncertain  that, 
npon  a  plea  of  guilty,  the  court  cannot  know 
what  punishment  it  may  affix,  is  bad  on  mo- 
tion in  anest  of  judgment — Voge]  v.  State,  81 
Ind.  64. 

[ej     (Sap.  1871) 

An  indictment  alleging  that  defendant  made 
certain  false  pretenses  to  induce  A.  to  become 
bis  surety  on  a  note,  whereupon  A.  made  bis 
note  payable  to  defendant,  which  defendant  ne- 
gotiated, is  void  for  uncertainty  and  ambigu- 
ity.—State  T.  Locke,  35  Ind.  419,  422. 

[r]     (Sap.  1875) 
A  criminal  charge  must  be  preferred  with 
such  reasonable  certainty  as  will  enable  the 
court  and  jury  to  know  what  they  are  to  try. 
—Keller  v.  State,  51  Ind.  111. 

Tbe  avennents  of  an  indictment  shonld  be 
so  clear  and  distinct  that  there  can  be  no  diffi- 
cult in  determining  what  evidence  is  admissible 
under  them.— Id. 

[g]    (Sup.  1882) 

In  charging  offenses,  the  seme  certainty  Is 
required  in  the  affidavit  and  information  that 
is  necessary  in  an  indictment.— State  v.  Beebe, 
S3  Ind.  171. 

m    (Sup.  IS92) 

An  indictment  which  charges  a  public  of- 
fense with  reasonable  certainty  is  good,  though 
the  offense  may  not  be  charged  with  strict 
formality,  and  there  may  be  surplusage  in  tbe 
indictment,  since  defects  that  do  not  affect  the 
substantial  rights  of  tbe  defendant  are  not 
sufficient  to  require  tbe  indictment  or  informa- 
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tfoD  to  be  quashed.— Muagnve  T.  State,  32  N. 

E.  885,  133  iDd.  297. 

[1]    (App.  1895) 
Certainty  to  a  common  intent  is  all  that 
Ib  required  ia  crimioal  pleadlnes. — Lay  T.  State, 
39  X.  £.  708,  12  Ind.  App.  302. 

Ul  (Sap.U9B) 
The  particular  crime  vitli  wbicb  the  ac- 
ctued  ia  diaxged  tnuat  be  referred  to  witit  a ucb 
reasonable  certainty  by  the  essential  ftTerments 
in  the  pleading  aa  will  enable  l^ie  oonrt  and 
jury  to  distinctly  nnderstand  wtiat  ia  to  be  tried 
and  determined  and  fully  inform  defendant  of 
tbe  particular  charge  be  la  required  to  meet. — 
Vun^s  V.  State,  49  N.  E.  266,  149  lad.  338. 

An  affidavit  and  information  for  obtaining 
money  by  meaoa  of  false  repreeentationa,  in 
violation  of  Rev.  St  1894,  i  2352  (Homer's  Rev. 
St.  1807,  f  2204),  charging  that  defendant  false- 
ly represented  that  he  was  the  owner  of  cer- 
tain horses  of  a  certain  value,  describing  tliem. 
which  representations  were  relied  on,  and  fur- 
ther alleging  that  defendant  falsely  represented 
that  be  was  the  ovrner  of  tbe  horses  described 
in  a  certain  mortgage  given  as  security  for  cer- 
tain notes  in  exchange  for  which  the  money 
was  obtained,  but  which  leaves  the  description 
of  such  mortgaged  horses,  and  whether  they 
were  the  horses  described  in  the  first  part  of  the 
affidavit  and  information,  to  conjecture,  ia  in- 
sufficient for  uncertainty. — Id. 

Pt]    <Sap.  1907) 

Ambiguity  and  uncertainty  in  charging  an 
offense,  when  made  tbe  ground  of  a  motion  to 
quash,  must  be  taken  moat  strongly  against  tbe 
state.— Terre  Haute  Brewins  Co.  t.  SUte,  ItiO 
Ind.  242,  82  N.  B.  81. 

[1]  (Svp.  1908) 
A  particular  crime  witb  which  defendant 
!•  charged  must  be  set  forth  witb  reasonable 
certainty  by  express  avennenta.— State  v.  Met- 
slcer.  109  Ind.  555.  83  N.  E.  241 ;  Id.,  109  Ind. 
701,  83  N.  E.  1135. 

[m]    (Sap.  1908) 

An  affidavit  charging  an  offense  should 
state  the  facts  with  such  certainty  as  to  inform 
accused  of  what  offense  he  is  to  be  put  on  trial. 
"Barnhardt  t.  SUte,  171  Ind.  428,  86  N.  £. 
481. 

[n}   {Snp.  1909) 

The  facts  constituting  an  offense  must  be 
alleged  with  such  certainty  as  to  inform  ac- 
cused of,  and  enable  the  court  and  jury  to  un- 
derstand, the  nature  of  the  offense  charged  and 
to  make  the  record  show  for  what  crime  ac- 
cused wn^  put  in  jeopardy. —Skelton  t.  State, 
89  X.  E.  800. 

For  Cases  from  Other  States. 

See  27  Cent.  Dio.  Iml.  &  Inf.  S!  144,  174, 

193,  194 :  IS  Cent.  Ihg.  Embez.  {  38. 
See,  also,  20  Cyc.  p.  S99,  22  Cyc  p.  295, 

28  Cyc.  p.  49. 
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172.  IMaJwutiT*  mt  altenutlTo  ■llsg:« 

tloas. 

[a]  (§iip.l880) 

An  indictment  for  forgery  charged  defeod- 
ant  with  uttering  counterfeit  coin,  witb  knowl- 
edge and  intent  to  defraud,  and  then,  after 
sufficient  allegations,  went  on  to  aver  that  said 
counterfeit  coin  resembled,  or  was  intended  to 
resemble,  genuine  coin.  To  this  averment  ob- 
jection was  made  that  the  allegation  was  in  tbe 
alternative.  Held,  that  this  averment  was  mur- 
plusage,  and  that  its  informality  would  not  vi- 
tiate the  indictment— McGresor  v.  State,  18 
Ind.  9. 

[b]  Where  a  statute  makes  it  a  crime  to  do 
any  one  of  several  things  mentioned  disjano 
tively,  all  of  which  are  punishable  alike,  tbe 
whole  may  be  charged  conjunctively  in  singp 
count— (Sup.  1890)  Marshall  v.  State.  23  N.  E. 
1141,  123  Ind.  128;  (App.  1897)  Donglaai  t. 
State.  48  N.  E.  9,  18  Ind.  App.  2S9. 

[c]    (Bop.  1890) 

Rev.  St.  1881.  t  1756,  proWdea  lliat  no  In- 
dictment Bball  be  deemed  invalid,  fOr  any  of  tiie 
following  reasons :  "Sixth.  For  any  soridasage 
or  repugnant  allegation,  where  there  is  boA* 
cient  matter  allied  to  indicate  tlie  crime  and 
person  chatged.  •  •  •  Tenth.  For  any  otlier 
defect  or  imperfection  whidi  does  not  tend 
to  tbe  prejudice  of  the  snbatantial  rights  of  tbt 
defendant  upon  the  merits."  BeJd,  In  an  in- 
dictment for  foi^ng  a  note,  the  fact  tliat  two 
reasons,  connected  by  a  diajonctive,  are  given 
why  the  note  is  not  set  oat  verbatim  in  tbe  in- 
dictment, ia  not  a  material  defect— State  v. 
Callahan,  124  Ind.  301,  24  N.  EL  732. 

For  Cases  fbou  Othsb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  H  105-199; 

24  Cent.  Dig.  Gaming.  |  224. 
See.  also,  20  Cyc.  p.  000,  22  Cyc.  p.  290i. 

i79.  BepvCBnaey. 

M  (Sop.  UU) 
If  an  allegation  in  a  coant  be  sensible,  and 
consistent  in  the  place  where  it  occurs,  and  be 
not  repugnant  to  antecedent  matter,  it  f»nnot 
be  rejected  as  surplusage,  although  it  be  repnc- 
nnnt  to  a  subsequent  allegation.— Dims  v.  State. 
7  Blackf.  20,  89  Am.  Dec.  448. 

An  objection  to  a  count  for  repugnancy  in 
the  description  of  the  offense  cannot  be  removoti 
by  striking  out  the  allegation  which  is  inconsist- 
ent with  a  previous  one,  unless,  after  atrikiog 
out  tbe  subsequent  allegation,  a  legal  descri|>- 
tlon  of  the  offense  will  still  remain.- Id. 

A  count  in  an  indictment  for  murder, 
charging  that  the  prisoner  did  strike  tbe  de» 
ceased  on  the  "left"  temple,  giving  bim  a  mor- 
tal wound  on  the  "right"  tnnple,  etc.  is  incon- 
sistent and  T<^d.— Id. 

[b]  (Snp.  1P75) 

If  two  material  averments  in  an  indict* 
ment  are  directly  repliant  the  indictment  ia 
bad.— Keller  v.  State,  51  Ind.  lU. 
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[c]  (Sap.  UN) 

Ad  indictment  AeM  not  bad,  under  2  Rev. 
St  1876,  p.  386,  for  repugnancy,  where  the 
defendant  was  tnily  muned  in  die  bod;  of  the 
indictment,  bat  the  title  was  in  the  name  of 
another  party.— State  t.  Boea,  74  Ind.  8ft 

[d]  <8bp.  ISM) 

Where  an  indictment  charges  the  forgery  of 
a  certain  order  "purporting  to  have  been  made 
and  executed  by  Vincent  D.  West,"  and  the 
order  is  set  out  in  hec  verba,  and  is  signed  "Dr. 
West,"  the  purport  clause  vill  be  rejected  as 
surplusage,  and  hence  the  repugnancy  is  imma- 
teriaL— Myers     State,  101  Ind.  379. 

[•]     (Sap.  1887) 

Where  an  offense  is  charged  in  an  informa- 
tion with  sufficient  certainty,  contradictory  or 
repugnant  allegations  not  containing  any  mat- 
ter which,  if  true,  would  constitute  a  legal 
jnstification  of  the  offense,  or  other  legal  bar 
to  the  prosecution,  will  afford  no  ground  for 
tiuashing  the  information. — Trout  v.  State,  111 
Ind.  499,  12  N.  E.  W05;  Watson  t.  Same,  111 
Ind.  509,  12  N.  E.  1008. 

[Q  (Snp.  1897) 
An  indictment  charging  that  defendant, 
wltii  a  revolver  and  some  other  instmment, 
boOi  shot  and  cut  deceased,  and  thereby  Inflict- 
ed two  mortal  wounds,  is  not  bad  for  repug- 
nancy, as  It  charges  but  one  offense.— Sutherlin 
r.  State,  48  N.  R.  240,  148  Ind.  69.'). 

[g]  (Sap.  1899) 

An  affidavit  and  information  that  arcnsed 
"altered,  forged,  and  counterfeited  a  receipt 
for  money"  is  bad  for  repugnancy,  as  an  alter- 
ed receipt  implies  the  existence  of  a  genuine 
one,  while  a  counterfeited  receipt  implies  one 
that  is  wholly  false.— State  v.  Bracken,  63  N. 
£.  838,  152  Ind.  565. 

[h]  (Sap.  1900) 

Under  Bums'  Rev.  St  1894,  S  1992  (Rev, 
St  ISSl,  {  1919;  Homer's  Rev.  St  |  1919), 
making  it  a  crime  to  administer  or  to  procure 
to  be  administered  any  poison,  etc.,  to  a  human 
lieing,  with  intent  to  kill,  an  indictment  which 
charged  that  the  defendant  did  administer 
and  procure  to  be  administered  a  certain  poi- 
son is  not  self-contradictory,  since  the  wonl 
"procure,"  in  the  statute,  is  used  in  the  sense 
of  "canse,"  and  it  is  not  impossible  for  a  per- 
son in  the  same  transaction  to  both  administer 
a  poison,  and  cause  the  same  to  be  done.— Ros- 
(Uibarger  v.  State,  56  N.  E.  914,  154  Ind.  425. 

p]     (Sup.  1904) 

An  information  under  Burns'  Rev.  St  K 
2354.  making  forgery  and  knowingly  uttering  a 
forged  instrument  with  intent  to  defraud  of- 
fenses of  the  same  class,  punishable  in  the  same 
way,  which  avers  that  defendant  did  feloniously 
and  knowingly  make,  forge,  counterfeit,  utter, 
publish,  and  pass  to  M.  as  true  and  genuine  a 
certain  false,  forged  and  counterfeit  note, 
with  Intent  to  defraud,  in  effect  ehai^  de- 
fendant with  both  the  forging  and  uttering  of 


the  note  to  M.  as  one  single  and  continnous 
transaction,  and  as  such  is  sufficient;  and  ita 
language  is  not  repugnant  or  Inconsistent — 
Selby  v.  State,  itQ  N.  E.  403,  161  Ind.  667. 

Repugnancy  does  not  make  a  criminal 
charge  alleged  in  an  information  bad  where 
there  is  sufficient  matter  alleged  to  indicate  the 
crime  and  person  chained  as  provided  by  Burns* 
Rev.  St  1901,  i  1825.— Id. 

U]  (Snp.  1906) 
The  use  of  the  terms  **B."  and  "B,  Sr.." 
iDterchangeably  in  a  preliminary  affidavit  and 
information,  did  not  constitute  such  repugnance 
as  to  render  them  fotally  defective;  the  addi- 
tion of  "Sr.**  being  mere  matter  of  description. 
—.State  V.  Simpson,  76  N.  E.  544,  1005,  lGt\ 
Ind.  211. 

Fob  Cases  fboh  Other  States, 

See  27  Cekt.  Dig.  Ind.  &  Inf.  ||  200,  201 ; 

20  Cbht.  Dig.  Homic.  i  258. 
See,  also,  22  Gyc.  p.  298. 

§  74.  LanKiutce  and  form  of  allegations. 

Fob  Cabes  feom  Other  States. 

See  27  Cent.  Dig.  Ind.  &  Inf.  Si  202-215. 
See,  also,  22  Cyc.  pp.  288-293. 

9  75.  ^—  Ik  senavaL 

[a]  (Sap.  1846) 

An  indictment  for  murder  alleged  that  th- 
defendant,  with  a  certain  gun  which  he  in  botli 
hands  then  and  there  held,  etc.,  feloniously  did 
shoot,  etc.  Held,  that  the  omission  of  the  word 
"his"  before  the  word  "hands"  waa  no  objec- 
tion to  the  indictment— Ward  t.  State, 
Bhickf.  101. 

[b]  (Sup.  1850) 

An  indictment  for  keeping  a  tippling  house, 
"to  the  common  nuisance  A.  B.,"  is  not  bad  for 
the  omission  of  the  preposition  "of'  before  the 
name  "A.  B."— State  v.  Rhodes,  2  Ind.  321. 

[cj  (BBP.UI7) 

Defects  or  informalities  In  an  indictment 
which  do  not  t«id  to  prejudice  the  rights  of  the 
accused  will  not  render  the  indictment  iosuSS- 
cient.— Greenley  v.  State,  60  Ind.  141. 

[d]  (8ap.  1877) 

The  fact  that  an  indictment  for  attempt- 
ing to  levy  blackmail  is  Inartistically  drawn 
does  not  render  it  insufficient— McUIlIen  T. 
State,  GO  Ind.  21& 

[e]  (Snp.  1882) 

Under  Rev.  St  1881.  S  2003,  providing  a 
punishment  for  "any  female  who  frequents  or 
lives  in  houses  of  ill  fame,"  etc.,  an  indictment 
charging  the  defendant  with  living  in  a  "house" 
of  ill  fame  is  good,  since  the  plural,  ns  used 
in  the  statute,  includes  the  singular. — State  v. 
Nichols.  83  Ind.  228,  43  Am.  Rep.  60. 

[f]   (Sup.  jam 
An  affidavit  for  an  information  fftr  rape, 
charging  that  defendant  at,  etc.,  "upon  on  * 
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A.,  a  female  child,  •  •  •  m  then  and 
there  unlawfully,  feloniously,  and  forcibly  makp 
a  violent  assault  upon  her,  the  said  A.,  then 
and  there  unlawfully  and  feloniously  did  ravish 
and  carnally  know,"  is  fatally  defective  in 
having  do  connectives  between  tbe  clauses.— 
Stroder  t.  State,  92  Ind.  376. 
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fg]  (Snp.  1885) 
An  indictment  for  larceny,  Inftrtisttcally 
drawn  in  repeating  "did"  in  the  cbarging  part, 
and  placing  the  object  after  tbe  anxlliary  verb. 
held,  nevertheless,  sufficient— Heath  t.  State. 
101  Ind.  512. 

[h]    (Sup.  1886) 

It  is  not  error  to  overrule  a  motion  in  ar- 
rest because  of  the  insufficiency  of  an  indict- 
ment, if  the  indictment  charges  the  offense 
substantially  in  the  terms  of  the  statute,  and 
contains  a  statement  of  all  the  elements  nec- 
essary  to  constitute  tbe  offense,  although  lack- 
ing somewliat  in  precision  and  certainty.— Grae- 
ter  T.  State,  105  Ind.  271,  4  N.  E.  461. 

[<]     (Snp.  1S86) 
The  omission  to  an  indictment  of  tbe  word 
"liquor,"  after  "intoxicating,"  held  not  fatal.— 
Walter  v.  State,  105  Ind.  589,  5  N.  E.  735. 

Ul  (Sup.  188S) 
Tbe  use  of  the  word  "affiant,"  Instead  of 
tbe  words  "prosecuting  attorney,"  in  tbe  body 
of  tbe  information,  where  the  context  shows 
that  the  error  was  a  clerical  one,  Is  not  such 
an  error  as  will  render  an  information  fatally 
defective  on  a  motion  in  arrest  of  judgment.— 
Billings  T.  State,  107  Ind.  54,  6  N.  E.  914,  7 
X.  E.  763,  57  Am.  Rep.  77. 

Vt}    (App.  1891) 

Under  Rev.  St.  1881,  S  1"56,  providing 
that  no  information  shall  be  quashed  for  any 
imperfection  that  does  not  tend  to  prejudice 
tbe  substantial  rights  of  tbe  defendant,  an  in- 
formation containing  two  counts  filed  by  the 
prosecuting  attorney,  and  based  on  the  affida- 
vit of  a  citizen,  should  not  be  quashed  bccaus<> 
tbe  second  count  begins  with  the  statement 
that  tbe  person  who  made  the  affidavit  "fur- 
ther swears,"  instead  of  stating  that  tbe  prose- 
cuting attorney  "further  shows  to  tbe  court," 
etc.— Fisher  t.  State,  2  Ind.  App.  365,  28  N. 
E.  5Ki. 

[1]  (Snp.  igos) 
Allegations  in  an  indictment  or  informa- 
tion by  tbe  use  of  the  participle  "being,"  in- 
stead of  tbe  affirmative  form  of  the  verb,  are 
allowable  in  setting  out  matter  of  inducement 
in  charging  the  offense.- Hewitt  t.  State,  171 
Ind.  283,  8G  N.  E.  63. 

For  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  SS  202-204. 
See,  also,  22  Cyc.  p.  2SS. 

(77.           Videlicet  or  solUeet. 

Certainty  as  to  person  injured,  see  post,  {  101. 


[a]  (Snp.  IdOS) 
The  property  of  a  videlicet  in  criminal 
pleading  is  to  explain  precedent  general  or 
doubtful  language  and  cannot  t>e  used  to  en- 
large or  contradict  tbe  prior  language;  its 
allegations  in  such  connection  being  rejectul 
as  surplusage.  Such  rule,  however,  has  Im^d 
modified  by  Bums'  Ann.  St.  1901,  $  30G3,  pr«>- 
hibiting  the  quashing  of  an  indictment  or  af- 
fidavit because  of  surplusage  or  repugnanr^, 
where  matter  is  alleged  to  indicate  tbe  person 
or  crime  charged.— TuUis  t.  Shaw,  169  Ind. 
662,  83  N.  E.  376. 

For  Cases  feou  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  i  206. 
See.  also,  22  Gye.  p.  209. 


{  78>         Abbre^lmtloma,  nnaonls^  aad 
symbols. 

[a]  The  day  and  year  when  an  offense  is 
chained  in  an  indictment  to  have  been  com- 
mitted should  be  expressed  in  the  indictment  in 
words  at  length,  and  not  in  figtirw. — (Sup. 
1843)  Finch  r.  State.  6  Blackf.  533;  (ISX) 
State  V.  Vosfaall,  4  Ind.  589. 

pi]  But  under  2  Rev.  St  1852,  p.  368,  |  fil. 
an  indictment  is  good  in  which  the  day  when  tbe 
offense  was  committed  is  stated  in  figures.  anJ 
not  words.— (Sup.  1856)  Hampton  v.  State, 
Ind.  336;  (1850)  Hizer  t.  Same,  12  Ind.  Xftl 

[c]    (Sop.  1S78) 

An  indictment  found  in  Floyd  connt;. 
charging  tbe  accused  with  having  committed  a 
larceny  In  Clarke  county  May  15,  "18T8,"  and 
with  having  brought  the  stolen  goods  into  Flojj 
county  May  16,  "1876,"  is  insufficient  on  mo- 
tion in  arrest.— Hutchinson  t.  State,  63  Ind. 
556. 

For  Cases  from  Otoeb  States, 
-    See  27  Cent.  Dig.  Ind.  &  Inf.  H  207,  2t>S; 
32  Cent.  Dig.  Larc.  §  100. 
See,  also,  22  Cyc.  p.  289. 

i  70.         lUstakes  in.  writl btmuut, 
or  BpeUinc< 

[a]  (Snp.  1837) 

An  objection  that  the  word  "steal"  to 
spelled  "stal"  in  an  indictment  for  larceny  is 
not  good  on  motion  in  arrest. — Wills  v.  State, 
4  Blackf.  457. 

[b]  (Sup.  mz) 

An  indictment  for  unlawfully  selling  by 
retail  spirituous  liquors  is  not  Iwd  for  dsEdk 
the  word  "spiritual,"  instead  of  "spirituous."— 
State  V.  Clark,  3  Ind.  451. 

16]     (Snp.  1S65) 

Bad  grammar,  and  for  tbe  same  reason  bad 
spelling,  does  not  vitiate  an  indictment  There- 
fore, where  an  indictment  alleged  that  aa  of- 
fense was  committed  "on  the  first  day  of  Au- 
gust in  the  year  one  thousand  eight  huDdrt'd 
and  fifty  too,"  it  was  held  that  "too"  moGt  ht 
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construed  to  mean  "two."— State  T.  Hedge,  6 
iDd.  330. 

[d]  (Snp.  1S79) 

An  iDdictment  for  injuring  a  toll  gate  is 
not  QeceBsarilr  bad  because  it  alleges  that  the 
toll  gate  was  erected  on  a  division  of  a  certain 
gravel-road  "company."  and  not  on  a  division 
of  a  gtavel  road.— Jay  t.  State,  69  Ind.  158. 

[e]  (S«v.  im> 

Where  the  objection  to  an  ladictmeDt  for 
assault  with  intent  to  kill  was  that  the  letters 
and  characters  used  to  form  the  word  probably 
Intended  to  be  "malice"  did  not  spell  and  con- 
stitute such  word,  held,  on  examination  of  the 
original  indictment,  Uiat,  as  the  word  evidently 
stood  for  "malice,"  it  oogbt  to  be  so  read  and 
construed.— Pierce  T.  State,  75  Ind.  190. 

[f]  <Sop.  1S89> 

Slere  incorrect  orthography  of  a  material 
word  will  not  vitiate  an  indictment.— Lefler  v. 
States  122  Ind.  206,  23  N.  E.  1S4. 

[g]  (Sop.  1910) 

An  indictmeot  reciting  that  accused  did 
"unlawfully  and  felon  desert  his  wife,"  etc., 
sufficiently  charged  that  the  desertion  was  fe- 
lonious ;  the  defect  being  a  mere  clerical  error, 
which  could  not  have  banned  accused.— Peacock 
V.  SUte,  91  N.  E.  597. 

Fob  Cases  from  Otkeb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  §§  200-214; 

24  Cent.  Via.  Gaming,  i  220. 
See,  also.  22  Cyc.  p.  291. 

f  80.           Eraswei  and  Interllaeations. 

[ft]    (Sdp.  1859) 

If  an  indictment  be  conveniently  legible,  it 
will  not  be  bad  simply  because  it  contains  intcr- 
lineatioQs;  and  in  the  absence  of  anything  ap- 
pearing upon  the  face  of  a  written  instrument, 
or  being  shown,  intrinsically  tending  to  prove 
that  interlineations  were  made  subsequently  to 
its  execution,  it  will  be  presumed  that  they  were 
made  before  or  at  its  execution.- French  v. 
State.  12  Ind.  670,  74  Am.  Dec.  220. 

For  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  }  215. 
■See.  also,  22  Cyc.  p.  200. 

f  81.  Desfgnatioii  and  desoription  of  a«- 
onsed. 

Designation  of  person  injured  or  others,  see 

post,  §  101. 
Idem  sonans,  see  Names,  g  16. 
Issues,  proof  and  variance,  see  post,  §  106. 
Motion  to  quash  or  set  aside,  see  post,  {  137. 
Waiver  of  defects  and  objections,  see  post,  § 

196. 

[ft]    (Snp.  1841) 

A  description  of  a  defendant,  in  an  indict- 
ment, by  tbe  addition  of  his  degree  or  mystery, 


and  place  of  residence,  is  not  necessary  in  this 
state.— State  v.  McDowell,  6  Blackf.  49. 

[b]  (Sup.  im) 

Since  every  person  Is  presumed  to  have 
a  Christian  name,  until  the  contrary  is  shown, 
a  charge  verified  by  affidavit  Is  insufficient 
which  merely  gives  the  initials  of  tbe  Christian 
name.— Gardner  v.  State,  4  Ind.  632. 

[c]  (Sup.  1865) 

An  affidavit  of  accusation,  charging  one  by 
his  samame,  alleging  his  Christian  name  to  be 
unknown,  and  otherwise  identifying  the  accused, 
is  sufficient— Levy  v.  State,  6  Ind.  281. 

td]    (Snp.  lg&8) 

An  indictment,  leaving  out  the  name  of 
tbe  defendant,  Is  bad.— Campbell  v.  State,  10 
Ind.  420. 

[e]     (Snp.  1868) 

An  indictment  against  "h.  J.  Jones,  whose 
given  name  is  to  tbe  jurors  unknown,"  is  good. 
—Jones  T.  State,  11  Ind.  357. 

in     (Snp.  1874) 

Where  the  defendant,  indicted  for  murder, 
was  named  in  the  caption  as  "James  A.  Smith," 
and  in  the  body  of  the  indictment  first  as 
"Jamea  Smith,"  and  afterwards  as  "the  said 
James  A.  Smith,"  the  difference  in  the  name 
created  no  nncertainty. — West  v.  State,  48  Ind. 
483. 

[g]  (Snp.  ins) 

The  law  rect^izes  only  one  Christian 
name,  and  the  insertion  of  the  initial  letter  of 
a  middle  name  in  an  Indictment  will  be  regard- 
ed as  mere  surplusage.— Choen  v.  State,  52  Ind. 
347,  21  Am.  Rep.  179. 

[h]  (Sap.  1S77) 

An  indictment  which  neither  nnmes  nor 
refers  to  the  defendant  is  insufficient.— Ea- 
wrigbt  V.  State,  58'Ind.  567. 

ni     (Sup.  1S77) 
An  affidavit  in  a  criminal  prosecution  Is 
defective  which  omits  the  Christian  name  of 
defendant.— State  v.  Kutter,  59  Ind.  672. 

U]    (Snp.  1878) 
A  misnomer  of  the  defendant  will  be  treat- 
ed as  surplusage,  if  the  crime  is  elsewhere  suf- 
ficiently charged  in  the  indictment— Kennedy  v. 
State,  62  Ind.  136. 

[k]    (Snp.  1881) 

An  indictment  will  not  be  quashed,  nor  the 
judgment  arrested,  because  the  Christian  name 
of  the  defendant  was  described  therein  as 
"Ben,"  as  it  will  be  presumed,  in  the  absence 
of  any  contrary  showing  in  tbe  record,  that  it 
was  his  full  Christian  name.— Burton  t.  State. 
75  Ind.  477. 

[1]    (Snp.  1SS4) 

An  indictment  is  not  bad  because  the  cap- 
tion contained  the  middle  initial  of  defendant's 
name,  and  the  body  omitted  it— O'Connor  v. 
State,  97  Ind.  104. 


TUa  IMgaat  Is  oompUed  om  tbe  Kcy-Hmmbar  Syatam*  For  axplaiiAtioBt  see  pace  lU. 

Digitized  by  Google 


§81 


IXDICTMENT  AND  INFOBMATION,  T.        OtZnd.  DI>.-FaieT«l      |  88 


[m]    (Sap.  i:S8> 

It  Is  BufficieQt  in  an  indictment  to  allege 
the  name  by  which  a  person  is .  conimoDly  or 
usually  known,  though  differing  from  his  true 
or  baptismal  name ;  and,  where  a  person  has 
or  is  known  by  two  or  more  names,  he  may  be 
described  by  either  or  any  one  or  all  his  names. 
—Henry  t.  State,  15  N.  E.  593,  113  Ind.  304. 

[n]  (Snp.  1895) 
An  indictment  charg^ed  "that  Banpb"  D. 
killed  deceased,  shooting  at  and  mortally  wound- 
inK  her  with  a  revolver,  "which  aaid  rerolver 
he,  the  said  Ralph  Drake,  then  and  there  bad 
and  held  in  his  hands,"  of  which  mortal  wound 
deceased  instantly  died.  Held,  that  the  indict- 
ment was  not  bad  for  uncertainty  of  defendant's 
name,  as  the  words  "the  said  Ralph  Drake" 
might  be  eliminated,  and  yet  leave  the  indict- 
ment sufficient.— Drake  v.  State,  145  Ind.  210, 
41  N.  E.  790,  44  N.  B.  188. 

[0]  (SDP.I89S) 

The  name  by  which  a  person  is  commonly 
known  may  be  employed  in  an  indictment,  and 
it  will  be  good  if  it  appears  that  he  is  common- 
ly known  by  that  name.— State  McEwen,  51 
N.  E.  1063,  151  Ind.  485. 

For  Cases  pbou  Otbeb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  H  216-224; 

30  Cent.  Dig.  Names,  |  1. 
See,  also,  22  Cyc.  pp.  322-325. 

$  84.  Aooeaaories  before  the  f aet. 

Variance,  see  post,  S  17^ 

[a]  (Sup.  IS60) 
An  indictment  which  charged  C.  and  J. 
n'ith  a  larceny  of  horses,  and  then  charged  that 
U.  before  the  committing  of  the  felony  unlaw- 
fully and  feloniously  incited,  encouraged,  hired, 
and  commanded  C.  and  J.  to  commit  the  lar- 
ceny, sufficiently  charged  tJ.  with  being  an  ac- 
cessory before  the  fact. — Ulmer  v.  State,  14 
Ind.  52. 

Though  the  accessory  may  be  convicted  I>e- 
fore  the  principal,  yet  the  offense  of  the  prin- 
cipal must  be  alleged.— Id. 

lb]  (Snp.  1907) 
An  affidavit  charging  accused  with  being 
an  accessory  before  the  fact  to  the  act  of  a 
notary  public  in  feloniously  appending  her  sig- 
nature and  affixing  her  official  seal  as  notary 
to  a  false  certificate  of  acknowledgment  of  a 
dend,  which  alleged  that  the  notary  unlawfully 
appended  her  signature  and  fixed  her  seal  to  an 
acknowledgment  of  a  deed  which  purported  to 
be  executed  by  a  female  to  acruBed,  followed  by 
an  instrument  purporting  to  be  a  deed  by  the 
female  and  another,  followed  by  separate  ac- 
knowledgments of  the  deed  over  the  signature 
and  seal  of  the  notary,  etc.,  failed  to  show  that 
the  notary  falsely  took  the  acknowledgment  of 
the  female  or  of  the  other  party  to  the  deed, 
/ind  did  not  charge  an  offense  against  accused, 
notwithstanding  section  188,  Cr.  Code  (Acts 
1005.  p.  024,  c.  109;   Bums'  Ann.  St.  Supp. 


1005,  S  1829),  providing  that,  where  it  is  nec- 
essary to  make  an  averment  in  an  indicMnent 
as  to  any  instrument,  it  shall  be  snffident  to 
designate  the  same  by  any  name  by  which  it  it 
nsually  known,  which  merely  renders  it  annec- 
essary  to  go  further  than  to  name  the  character 
of  the  instrument- Riley  t.  State,  168  Ind.  (ST, 
81  N.  E.  726. 

Fob  Cases  fbou  Otdbb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  H  228. 
See,  also,  22  Cyc  pp.  360-363. 

{  86.  PUee  of  offease. 

Allegation  as  to  place  where  usnrioos  note  was 

made,  see  Usubt,  |  149. 
Variance,  see  post,  {{  19S,  175. 

M  (Snp.  18S3) 
The  words  "Knox  county  and  circuit."  in 
the  margin  of  ao  information  there  filed,  though 
they  be  not  expressly  referred  to,  may  iiai>fr- 
fectly  serve  for  a  venue  through  the  whole  cas*. 
And  where  it  appeared  from  the  law  and  the 
record  that  the  information  against  the  bank  at 
Vincennes  was  filed  in  the  Knox  circuit  court 
at  that  place,  and  charged  the  bank  with  mis- 
conduct which  might  have  there  occurred,  it 
was  held  that  this  with  the  imperfect  venue  in 
the  margin  showed  that  the  defect,  if  any.  u 
to  the  venue,  was  of  the  lowest  grade  of  info^ 
mality.— President,  etc,  of  Bank  of  Vincennei 
V.  State,  1  Blackf.  267,  12  Am.  Dec.  234. 

n>I   (Bap*  1847) 

An  indictment  having  a  venue  In  the  ma^ 
gin,  and  allying  that  the  defendant,  on,  etc 
did  unlawfully,  etc.,  destroy,  etc.,  a  certain 
mare,  etc.,  by  then  and  there  fastening,  etc 
sufficiently  shows  the  place  where  the  offence 
was  committed.— State  v.  Slociun,  8  Blackt  31S. 

[c]  (Sap.  1S53) 

It  is  sufficient  in  the  counts  of  an  indict- 
ment to  distinctly  refer  to  the  venue  alteadr 
laid  in  the  introduction  to  it. — State  v.  Alsop, 

4  Ind.  141. 

[d]  (Snp.'ises) 

The  venue  need  not  be  repeated  to  every 
material  allegation,  in  an  affidavit  to  support 
a  prosecution.- Thayer  T,  State,  11  Ind.  2S'. 

[e]  (Sap.  IMO) 

An  Information  was  filed  In  the  name  of 
the  state  in  the  common  pleas  court  of  P.  conn- 
ty,  Indiana,  by  E.,  whom  the  court  offldallr 
knew  to  be  the  district  attorney  for  tiie  conn- 
ties  of  P.  and  Q.  in  Indiana.  It  charged  tbe 
offense  in  the  conclusion  of  the  information  to 
have  been  committed  against  the  statutes  and 
peace  of  Indiana  and  in  the  body  of  the  hifor 
mation  to  have  been  committed  in  the  said 
county  of  P.  tor  which  said  E.  was  district  at- 
torney. Held,  that  there  was  a  suffident  voinc. 
— Malone  t.  State,  14  Ind.  219. 

[f]  (Sap.  1866) 

An  information  filed  in  the  Wells  common 
pleas  charged  a  larceny  to  have  been  committ^ 
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by  the  defendant  in  the  county  of  Allen,  and 
that  he  brought  the  stolen  property  into  Wells 
county.  Held,  that  the  informatioo,  though  In- 
formal, was  sufficient  under  the  Code.— Hart  v. 
State.  26  Ind.  106. 

Is]     (Sap.  1874) 

An  information  for  an  nnlawfol  sale  of  In- 
toxicating liqoor  was  entitled:  "State  of  In- 
diana, Randolph  County.  In  the  Randolph  Cir- 
cuit Court."  In  the  body  of  the  informatloD, 
the  offense  was  charged  to  have  been  committed 
"at  said  county  of  Randolph,"  without  again 
mentioning  the  name  of  the  state.  Held,  that 
the  venue  was  safficiently  stated.— Eivarts  t. 
State,  48  Ind.  422. 

[h]  (S«».  IgJt) 

An  indictment  charging  that  at  the  connty 
of  M.  defendant  did  feloniously  steal,  take, 
and  drive  away  from  the  county  of  M.,  and 
did  then  and  there  Celonionsly  bring  into,  and 
dispose  of  in,  the  county  of  D.,  certain  personal 
property,  suflSdently  describes  the  transfer  of 
the  stolen  property  from  M.  county  to  D.  coun- 
ty to  give  Jurisdiction  to  the  court  Of  the  latter 
connty,  under  2  Gav.  &  H.  St.  p.  392,  |  J,  pro- 
Tiding  that,  when  property  taken  in  one  coun- 
ty by  bu^lary,  robbery,  larceny,  or  embezzle- 
ment has  been  brought  into  another  county, 
the  Jurlsiliction  Is  in  either  connty.— Jones  r. 
State,  D3  Ind.  235. 

[i]  (Shp.  1876} 

An  indictment  for  perjury  alleged  that  the 
oath,  upon  which  tbe  indictment  was  based, 
was  administered  in  the  "B.  circuit  court  in 
the  county  of  B.  and  state  of  Indiana."  Held, 
that  the  venae  was  sufficiently  laid.— State  v. 
Wails,  54  lad.  407. 

UJ     (Sap.  1877) 

Where  the  venue  of  an  indictment  Is  laid 
in  a  certain  coanty  in  this  state,  and  the  of- 
fense charged  is  alleged  to  have  been  committed 
in  "said  county,"  naming  it,  such  offense  is 
fltifficiently  shown  to  have  been  committed  in 
this  state.— Long  v.  State,  u6  Ind.  133,  600. 

[k]     (Sop.  1877) 

Where  the  place  has  been  once  properly 
stated  in  an  indictment,  the  words  "then  and 
there"  in  tbe  chaining  part  sufficiently  show 
the  place  at  which  the  crime  is  alleged  to  have 
been  committed.— State  t.  Schnltz,  57  Ind,  19. 

[1]    (Sup.  1881) 

Under  Cr.  Code,  S  181.  where  time  and 
place  have  been  once  alleged  in  an  indictment, 
the  words  "then  and  there"  need  not  be  in  every 
subsequent  material  allegation.— Tarpln  r.  State, 
80  Ind.  14& 

[m]    (Smp.  1882) 

Where  the  affidavit  on  which  the  informa- 
tion is  based  does  not  indicate  that  the  offense 
chained  was  committed  in  tbe  state,  the  infor- 
mation and  affidavit  will  be  quashed. — State  v. 
Beebe.  S3  Ind.  171. 


[n]    (Snp.  1884) 
An  indictment  charging  an  offense  to  have 
been  committed  in  B.  connty,  Indiana,  is  suffi- 
cient, without  the  use  of  the  word  "gtate." — 
State  V.  Schreiber,  98  Ind.  1S4. 

lO]     (8np.  1886) 

For  many  purposes  the  caption  Is  consider- 
ed a  part  of  the  indictment,  and  it  may  aid  in 
showing  the  Tenne.— Anderson  r.  State,  104 
Ind.  467,  4  N.  E.  63,  5  N.  E  711. 

tp]     (App.  1893) 

An  affidavit  for  assault  and  battery  must 
allege  the  venue.— Ford  T.  State,  7  Ind.  App. 

507,  35  N.  E.  34. 

[q]  (APV.18S4) 

An  indictment  which  mentions  tbe  state 
in  the  Introductory  portion,  and  then  alleges 
that  the  offense  was  committed  in  "tbe  state 
aforraaid,"  safficiently  names  the  state.— Hasse 
V.  State.  8  Ind.  App.  488^  36  N.  E.  54. 

[r]  (Sap.  1890) 
Where  a  county  and  state  are  named  in 
its  caption,  an  affidavit,  which  in  its  body  refers 
to  tbe  "county  and  state  aforesaid,"  and  then 
charges  that  defendant  "did  then  and  there,  at 
and  in  said  county,  unlawfully,"  etc.,  charges 
the  crime  to  have  been  committed  in  the  county 
named  in  the  caption.—Blvers  v.  State,  144  Ind. 
16,  42  N.  E.  1021. 

For  Cases  fbom  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  SI  230-243; 
4  Cent.  Dig.  Assault,  Si  103,  112:  24 
Cent.  Dig.  Gaming,  S  221;  32  Cent. 
Dig.  Larc.  S  100. 

See,  alM,  22  Cyc.  pp.  307-313. 

t,  87.  Time  of  oCewso. 

Matters  in  avoidance  of  bar  of  statute  of  limi- 
tations, see  ante,  |  67. 
Use  of  figures,  see  ante,  S  78. 
Variance,  see  post,  IS  166,  170. 

[a]  (Sop.  1S37) 

An  indictment  for  perjury  must  state  a 
day  certain  on  which  the  offense  was  commit- 
ted.—State  V.  Offutt,  4  Bhickf.  353. 

[b]  (8«P<  1815) 

An  indictment,  not  containing  the  year, 
bnt  referring  to  the  caption,  which  does  con- 
tain the  year,  in  this  manner,  "in  tbe  year  of 
our  Lord  aforesaid,"  was  keld  to  be  had,  as 
tbe  caption  was  no  part  qf  the  indictment- 
State  V.  Hopkins,  7  Blackf.  494. 

[cl     (Snp.  1846) 

Where  tbe  time  for  tbe  prosecution  of  an 
offense  is  limited  by  statute,  the  time,  as  aver- 
red in  tbe  Indictment,  should  appear  to  be 
within  the  limit.— State  t.  Rust,  8  Blackf.  105. 

td]    (Snp.  1848) 

The  words  "Hendrick's  Circuit  Court,  Oc- 
tober term,  1840,"  at  the  bead  of  an  indictment, 
constitute  a  part  of  it;  and  In  such  case,  where 
tbe  offense  chafed  Is  alleged  to  have  been  com- 
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mitted  on  the  "third  day  of  October,  in  the 
year  aforesaid,"  these  words  will  be  tnlten  to 
refer  to  the  year  stated  in  the  heading.— State 
T.  Paine,  1  Ind.  163.  Smith,  73. 

Ce]     (Sup.  1850) 

Where  an  indictment  charged  the  offense 
to  have  been  committed  on  a  certain  day  of  a 
certain  month  "in  the  year  1840,"  it  was  held 
that  the  omission  of  the  words,  "of  our  Ix>rd," 
did  not  constitute  a  valid  objection.— Engle- 
men  v.  State,  2  Ind.  91,  62  Am.  Dec.  404. 

[f]  (8BP.185S) 

Where  any  poB)tiT«  fact  is  averred  Id  an 
indictment,  it  shonld  be  stated  to  have  been 
done  "then  and  there,"  after  the  county  has 
been  clearly  expressed  Id  iha  body  of  the  indict- 
ment; and  the  allegation  of  time  and  place 
"then  and  there"  should  be  repeated  to  every 
material  fact  which  is  Issuable  and  triable.— 
SUte  T.  Williams.  4  Ind.  234,  58  Am.  Dec.  627. 

[g]  When  the  indictment  stated  that  the  of- 
fense was  committed  "on  or  about  the  30th 
day  of  December,"  It  was  held  that  the  words 
"or  about"  were  mere  surplusage.— (Sup.  I80G) 
Hampton  t.  State,  8  Ind.  380;  (1858)  Harde- 
beck  V.  State.  10  Ind.  4S8. 

[h]  f  anp.  1^) 

2  Rev.  St  1862,  p.  867,  |  56,  providing 
that  the  precise  time  of  the  commission  of  an 
offense  need  not  be  stated  in  the  indictment  or 
information,  does  not  change  the  common-law 
rule  that  It  was  necessary  to  state  in  an  indict- 
ment a  time  when  the  offense  was  committed, 
as  It  doea  not  dispense  vitb  tiie  statement  of 
the  time,  but  the  time  stated  need  not  be  the 
precise  time  proved,— Hampton  v.  State,  8  Ind. 
336. 

[I]   (Snp.  1867) 
An  indictment  for  gaming,  charging  th>* 
offense  to  have  been  committed  at  a  date  snb- 
seqnent  to  the  finding  of  the  indictment,  is  in- 
valid.- State  v.  Noland.  29  Ind.  212. 

An  indictment  for  suffering  a  building  to 
be  used  for  gaming  is  bad  on  motion  to  arrest 
judgment  if  it  does  not  state  that  the  offense 
was  committed  within  the  statute  of  limita- 
tions.—Id. 

[]J  (Snp.  1S68) 
An  indictment  for  perjury,  stating  th*: 
time  when  the  ofl^nse  was  committed  thus : 
"At  the  April  term  of  the  II.  circuit  court,  in 
the  year  1807,"  is  sufficiently  certain,  under 
2  Gav.  &  II.  St.  p.  402,  §  56,  providing  that  the 
fxact  time  need  not  be  stated,  but  it  is  suffi- 
cient if  it  appear  to  be  within  the  statute  of 
limitations.— State  t.  Thrift,  30  Ind.  211. 

[k]     (Snp.  I8T0) 

Under  the  Code,  as  at  common  law,  an  in- 
dictment must  charge  the  offense  to  have  been 
committed  on  a  particular  day  stated.— Clark 
T.  State,  84  Ind.  430,  439. 


0]     (Snp.  1878) 

An  indictment  for  bunting  <m  Sanday. 
which  alleges  that  "on  or  atrant  the  Ist  day  of 
October,  A.  D.  1871,"  the  defendant,  etc.,  "said 
1st  day  of  October,  1873,  being  then  and  therf 
the  first  day  of  the  weeit,  commonly  ca11e<l 
Sunday,"  is  bad  for  uncertainty  as  to  the  tim«> 
of  the  offense.- State  t.  Land,  42  Ind.  311 

[m]     (Sap.  1874) 

An  indictment  charging  a  sale  of  liquor 
"on  or  about  the  2d  day  of  November,  1873. 
said  day  being  Sunday."  is  not  suiGciently 
certain  as  to  time.— Effinger  v.  State,  47  Ind. 
235. 

[n]  (Sop.  urn 
In  an  Indictment  against  the  cleA  of  a 
circuit  court  for  failure  to  pay  over  rither  finm. 
Jury  fees,  unclaimed  wibiMS  fees,  or  dockrt 
fees  collected  by  him,  an  allegation  tiiat  mA 
funds  are  "due  and  owing  to  the  state  of  In- 
diana" cannot  supply  the  necessary  allega. 
tions  as  to  the  time  when  such  funds  were  col- 
lected, but  is  only  averring  a  conclusion  of 
law.— State  t.  Record,  66  Ind.  107. 

[0]     (Snp.  1877} 

Where  a  date  has  been  properly  stated  is 
an  Indictment,  the  words  "then  and  there,"  In 
the  chaining  part,  sufficiently  diow  the  time  of 
the  commission  of  the  offense.— State  v.  Scfaaltc, 
67  Ind.  19. 

[p]     rSnp.  1977) 

An  indictment  which  charges  that  "on  the 
first  day  of  June,  A.  D.  1875,"  and  thence  np 
till  the  finding  of  the  indictment,  the  defend- 
ant kept  the  place  where  he  sold  intoxicatioc 
liijuor  in  a  disorderly  manner,  etc.,  does  not 
sufficiently  charge  an  offense  on  any  day  except 
the  1st  day  of  June ;  and  if,  on  that  day,  the 
statute  relied  on  by  the  prosecution  had  not 
taken  effect,  the  Indictment  cannot  be  sustain- 
ed by  proof  of  sales  on  subsequent  days,  bnt 
must  be  quashed.— Collins  v.  State,  58  Ind.  5. 

[q]   (Sup.  1S7S) 

An  indictment  for  selling  liquor  on  a  1^1 
holiday,  July  4th.  alleging  that  the  sale  wat 
made  "on  or  about"  the  4th  day  of  July,  etc. 
is  not  sufficiently  certain  as  to  time.— Huge  v. 
State,  G2  Ind.  388. 

tr]  (Snp.  1878) 
The  precise  time  of  the  commission  of  ao 
offense  need  not  be  stated  in  the  indictment, 
but  it  must  be  shown  to  have  been  commllted 
within  the  statute  of  limitations. — Hutcbinson 
V.  State,  G2  Ind.  rj5C. 

[s]    (Snp.  ISSI) 

Under  Itev.  St.  ISSl,  §  17.*)(>.  providioff 
that  no  iudictment  shall  be  invalid  "for  omit- 
ting to  state  the  time  at  which  the  offense  vas 
committed  in  any  case  in  which  time  is  not  tlie 
essence  of  the  offense,  nor  for  stating  the  time 
imperfectly  unless  time  is  of  the  essence  of 
the  offense,"  an  indictment  charging  the  sale  of 
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litiuor  on  "the  loth  day  of  March,  A.  D.  188-," 
is  valid.— State  v.  SammoDS,  95  Ind.  22. 

[t]  (Sv*.  18S6) 
An  indictment  which  states  an  bnpoesible 
date  is  bad  on  moUon  to  quash.— Murphy  v. 
State,  106  Tod.  96.  B  X.  G.  767,  66  Am.  Rep. 
722;  Id.,  107  Ind.  598.  8  N.  B.  158;  Id.,  107 
Ind.  OOO,  8  N.  E.  176;  Id..  8  N.  E.  583. 

[u]    (Sap.  1S86} 

Where  time  Is  not  of  the  essence  of  the 
offense  charged  in  a  count  of  an  indictment, 
said  count  is  not  bad  because  the  time  is  not 
stated.— State  T.  McDonald.  6  M.  E.  007,  106 
Ind.  233. 

[T]     (Snp.  188S) 

An  indictment  for  illegal  voting,  returned 
on  November  3.  1886,  charged  that  the  offense 
was  committed  on  November  4,  ISSG,  being  the 
day  upon  which  the  general  election  was  then 
and  there  being  held  in  said  state,  for  the  elec- 
tion of  governor,  as  was  then  and  there  requir- 
ed and  authorized  by  law.  Held,  that  this  por- 
tion of  the  indictment  bad  relation  to  a  past 
offense,  and  showed  that  the  offense  had  been 
committed  before  the  return  of  the  indictment; 
and  that,  time  not  being  of  the  essence  of  the 
offense,  the  indictment  must  be  upheld  under 
Rev.  St.  18S1,  %  1756,  which  provides  that  an 
indictment  shall  not  be  quashed  "for  stating 
the  time  imperfectly  unless  time  is  of  the  es- 
sence of  the  offense." — State  v.  Patterson,  116 
Ind.  46,  10  N.  E.  289,  18  N.  E.  ZIO, 

[w]    (Snp.  1888) 

Where  the  examination  of  a  debtor  on  sup- 
plementary proceedings  was  mainly  as  to  prop- 
erty which  had  previonsly  belonged  to  him  at 
different  times,  an  Indictment  for  perjury,  all^ 
Ing  Uiat  he  was  then  and  there  owner  of  a  cer- 
tain amount  of  proper^,  is  too  indefinite  as  to 
time.— State  T.  Cunnincham,  110  Ind.  209,  18 
N.  E.  613. 

[z]    (Sap.  I88S) 

Under  Rev.  St.  1881,  S  1756.  providing  that 
no  information  shall  be  quashed  for  omitting 
to  state  the  time  when  the  offense  was  commit- 
ted, when  the  time  is  not  of  the  essence  of  the 
offense,  an  information  for  assault  and  battery 
is  not  insufficient  because  it  fails  to  state  the 
time  when  the  assault  was  committed.— Myers 
V.  State,  121  Ind.  15,  22  N.  E.  781. 

A  motion  to  quash  an  indictment  for  lar- 
ceny on  the  ground  that  It  charged  the  offense 
to  hare  been  committed  "on  the  — ' —  day  of 

 ,  189—,"  is  properly  overruled,  since  Rev. 

St.  1S81,  i  1756,  Bubd.  8,  provides  that  failure 
to  charge  the  time,  when  time  is  not  of  the  es- 
sence of  the  offense,  or  tliat  stating  it  imper- 
fectly, will  not  vitiate  the  indictment. — Fleming 
V.  State,  136  Ind.  149,  36  N.  E.  154. 

Dry]   (App.  1895) 

^nder  the  Criminal  Code  (Rev.  St.  1881, 
S  1756.  subd.  S ;  Rev.  St.  1S94,  §  1825,  subd.  8), 
providing  that  no  indictment  shall  be  deemed 


invalid  for,  inter  alia,  "omitting  to  state  the 
time  at  which  the  offense  was  committed  in 
any  case  in  which  time  is  not  of  the  essence 
of  the  offense;  nor  for  stating  the  time  imper- 
fectly unless  time  is  of  the  essence  of  the  of- 
fense,"—an  information  which  chaises  defend- 
ant with  keeping  a  house  to  be  used  for  gam- 
ing "on  the    day  of  a  certain  mouth 

and  year  is  good.— Emperly  v.  State,  13  Ind. 
App.  893.  41  N.  E.  840. 

IxJ    (Snp.  1S96) 

Aq  indictment  against  a  deputy  county 
treasurer  for  embezzlement,  returned  in  No- 
vember, 1893,  alleged  that  defendant  was  dep- 
uty treasurer  from  August  18,  1801,  to  August 
18,  1803.  Hdd  that,  under  Rev.  St.  1894,  S 
1825  {Rev.  St  1881,  8  175(i),  providing  that  no 
indictment  shall  be  deemed  invalid  for  omitting 
to  state  the  time  when  the  offense  was  com- 
mitted, when  time  ia  not  the  essence  of  the  of- 
fense, the  indictment  should  not  be  set  aside 
upon  the  presumption  that  the  offense  charged 
was  committed  in  the  first  part  of  defendant's 
term  of  office,  and  consequently  barred  by  the 
statute.— Armstrong  t.  State,  145  Ind.  609,  43 
N.  E.  866. 

[»]    (Sap.  1897) 

Under  Rev.  St  1884,  {  1825  (Ber.  St  1881. 
8  1756),  providing  that  an  information  shall  not 
be  quashed  for  omitting  to  state  the  time  at 
which  the  offense  was  committed,  where  time 
is  not  the  essence  of  the  offeiue,  and  section 
1807  (section  173£D.  declaring  that  the  precise 
time  need  not  be  stated,  but  that  it  is  sufficient 
if  it  be  shown  to  have  been  within  the  statute 
of  limitations,  an  information  for  perjury  is 
not  fatally  defective  for  failure  to  state  tlie 
time  it  was  committed,  or  for  imperfectly  stat- 
ing said  time.— Shell  r.  State,  47  N.  E.  144, 
148  Ind.  50. 

[su]    (Snp.  1905) 

The  time  of  the  commission  of  an  offense, 
as  stated  in  the  indictment  or  information, 
must  not  be  shown  on  the  face  of  such  pleading 
to  be  subsequent  to  the  return  of  the  indictment 
of  the  filing  of  an  information,  but  must  ap- 
pear to  be  anterior  or  prior  thereto.— Terrell  v. 
State,  im  Ind.  443,  75  N.  E.  884,  2  I*  R.  A. 
(N.  S.)  251.  112  Am.  St.  Rep.  244. 

\Miere  an  indictment  found  September  12, 
1903.  charged  that  defendant  on  "July  12. 
18903,"  at,  etc.,  then  and  there  unlawfully  and 
feloniously  did  kill  and  murder  W.  by  shooting, 
etc..  the  indictment  was  fatally  defective,  as 
alleging  the  date  of  the  offense  subsequent  to 
the  finding  of  the  indictment.— Id. 

Burns'  Ann.  St.  1001,  S  1825,  provides  that 
no  indictment  or  information  shall  be  deemed 
invalid  because  it  omits  to  state  the  time  at 
which  the  offense  was  committed  in  any  case 
in  which  time  is  not  the  essence  of  the  offense, 
nor  for  stating  the  time  imperfectly  unless  time 
is  of  the  essence  of  the  offense.  Held  that, 
where  an  indictment  stated  that  the  offense  was 
committed  on  a  date  long  after  the  finding  and 
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rrturn  of  such  iDdlctment,  It  could  not  be  sus- 
tained under  such  section. — Id. 

For  Cases  from  Otiier  States, 

iSEE  27  Cent.  Dio.  Ind.  &  Inf.  SS  244-255: 
4  Cent.  Dig.  Afisault,  |  112:  24  Ckst. 
Dig.  Gaming,  |  220;  30  Cent.  Dig. 
Perj.  8  69. 

See.  also,  22  Cyc.  pp.  313-322;  note,  2  L. 
K.  A.  (N.  S.)  231. 

8  88.  Intent. 

Indictment  for  burRlary,  see  Burolabt.  |  19. 
Indictment  for  forgery,  see  Fohgerv,  if  27. 
Indictment  for  gamblins.  see  Cjaming,  §  8tt. 
Indictment  for  larceny,  see  Larceny,  |  29. 
Indictment  for  obtaininR  money  or  property  by 

false  pretenses,  see  False  Pretenses,  §  27. 
Indictment  for  rape,  see  Rape.  S  21. 
Indictment  for  taking  or  exacting  usury,  see 

lIsuBY,  S  1-19. 
Variance,  see  post,  {  1T7. 

W    (Sup.  1842) 

Where  an  evil  intent  accompanying  an  act 
is  necessary  to  constitute  such  act  a  crime,  (be 
intent  must  be  alleged  in  the  indictment  and 
proved.— State  v.  Freeman,  0  Blackf.  248. 

[t)l     (Snp.  18SG) 

It  is  sufficient  to  state  in  general  and  ap- 
propriate words  the  intent  essential  to  the  ex- 
istence of  tbc  particular  crime  charged. — Oar- 
mire  V.  State,  104  Ind.  444,  4  N.  E.  54. 

Fob  Cases  prou  Otiier  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  fS  256-258. 

See.  also.  22  Cyc.  pp.  32!>-a;il. 

§01.  Felonious   or  otherwise  nnlawfnl 
nature  of  aet. 

[ft]     (Sdp.  1ST5) 

Ad  indictment  for  an  assault  with  intent, 
etc.,  must  use,  in  describing  the  crime  intended, 
the  word  "unlawfully,"  or  some  other  equiva- 
lent word,  such  as  "feloniously."— Greer  v.  State, 
50  Ind.  2Gi,  19  Am.  Bep.  709. 

[bl    (Sup.  1S7PI 

An  Iniiictment  chnrfiing  a  conspiracy  to 
burglarize  with  intent  to  steal  is  not  sufficient 
where  the  word  "feloniously"  is  not  used  to 
qualify  the  word  "steal."— Scudder  v.  State,  62 
Ind.  13. 

[t]   (Sod.  mi) 
In  an  indictment  for  a  misdemeanor  only, 
the  use  of  the  word  "feloniously"  is  not  fatal. 

—State  V.  Sparks.  78  Ind.  160. 

[d]     (Sun.  18S2) 

An  information  for  grand  larceny,  which 
failH  to  aver  that  the  acts  charged  were  done 
feloniously,  is  bad  on  motion  to  quash. — Sovine 
V.  State,  85  Ind.  570. 

[«]     (Sap.  1882) 

In  chaigiog  mallcloui  trespass,  the  word 
"unlawfully"  need  not  he  used.— State  t.  Mad- 
dox,  8.")  Ind.  58.'). 


[f]  (Snp.  1885) 
The  Indictment  need  not  be  in  the  exact 
words  of  the  statute,  but  other  words  conTey- 
ing  the  same  meaning  may  be  used;  and  ul 
indictment  in  the  words  of  the  statute,  except 
that  the  word  "feloniously"  is  used  in  place  of 
the  word  "falsely."  is  good;  especially  where 
it  is  also  averred  that  the  statements  sworn  to 
were  false,  and  known  to  be  so  by  tbe  parly 
makluR  them.— State  t.  Anderson,  103  Ind.  17U, 
2  N.  K.  332. 

[si  (Snp.  1886) 
An  indictment  la  good  which  uses  woti* 
of  an  equivalent  meaning  with  those  used  br 
the  statute  tn  defining  tbe  offense;  and.  wher^ 
the  word  "feloniously"  is  employed  hutead  cf 
the  word  "unlawful,"  the  indictment  w  raffi- 
cient  to  withstand  a  motion  to  quash.— Frank- 
lin V.  State.  108  Ind.  47.  8  X.  E.  695. 

[h]    (Snp.  1889) 

Act  March  5.  1883,  makes  it  the  du^  of 
a  county  officer  to  pay  over  to  his  successor  all 
moneys  remaining  in  his  hands  as  such  officer, 
and  for  failure  so  to  do  he  is  declared  to  b* 
guilty  of  embezzlement.  Held,  that  the  slat 
ute  is  not  to  be  construed  in  Its  broad  lenae 
but  an  indictment,  in  addition  to  the  words  of 
the  statute,  must  allege  that  the  act  chsrcp^ 
was  done  feloniously.— Str<vc8  t.  State,  12il 
Ind.  502.  22  N.  E.  773. 

For  Cases  noH  Otheb  States. 

See  2?  Cent.  Dio.  Ind.  &  Inf.  ||  26l-3(ij; 
■  8  Cent.  Diq.  Burg,  i  35 :    18  Cext. 

Dio.  Embez.  f|  40,  140;  23  Cent.  Dig. 

Forg.  i  61;  32  Cent.  Dig.  Larc.  {  fii>; 

3»  Cent.  Dio.  Perj.  {  tiS;  46  Cm. 

Dig.  Tresp.  }  176, 
See.  also,  22  Cyc  pp.  331-333. 

ft  9iS.  Aet  or  ondssiom  eonstltntlnK  af- 
tenae. 

For  Cases  prom  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  S!  2air- 
2G8. 

See,  also,  22  Cyc.  pp.  326,  327. 

8  03.  —  Is  Beaeral. 

[a]  (Snp.lSffl) 
Where  it  is  sought  to  charge  an  accnwl 
with  a  crime,  the  acts  done  by  him  most  be 
stated  In  the  indictment— Kinnini^am  v.  State. 
21  N.  E.  911.  119  Ind.  332. 

For  Cases  frou  Otueb  States, 
See  27  Cent.  Dio.  Ind.  &  Inf.  I 
See,  also,  22  Cyc.  p.  326  ;  32  Cyc.  p.  5S1. 

S  95.  —  Sveelflo  facta. 

[a]    (Sap.  1870) 
An  indictment  for  assault  widi  intent  to 
commit  a  felony  mnst  chew  the  assault  by 

setting  forth  tbe  facts  conslitnting  it  accord- 
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ing  to  the  statutory  definition.— Adell  t.  State, 

34  Ind.  543. 

For  Cases  ntou  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  {  267. 
See,  also,  22  C^c.  p.  326. 
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|B6>  ^—  Clrewttstmnees  maUnc  tuet  or 

M  (Snp.l8Sl) 
An  indictment  nnder  Rer.  St  1881,  | 
2070,  charging  the  sale  o{  meat  of  diseased  anir 
maJs,  without  sUe^ag  that  the  same  was  sold 
for  food,  is  insaffident,  since  the  constrnctton 
put  on  the  statute  by  the  supreme  conrt  forbids 
the  sale  of  such  animals  only  for  the  purpose  of 
food.— Schmfdt  v.  State.  78  Ind.  41. 

Fob  Cases  from  Other  States, 

See  27  Cent.  Dio.  Ind.  &  Inf.  |  268. 
See,  also,  22  Cyc.  p.  327. 

S  97.  Separate  ooimts. 

For  Cases  frou  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  H  26D- 

See,  also,  22  Cyc.  pp.  364-367. 

f  98.  — —  Im  ssaeraL 

M    (8ts».  1858} 

Each  count  in  an  indictment  must  be  saffi- 
dent  in  itsdf.  ATermenta  In  one  count  can- 
not aid  defects  in  another. — State  v.  Longley, 
10  Ind.  482. 

[bl    (Snp.  1S75) 

Where  different  counts  charging  felonies 
are  joined  in  the  same  indictment  each  separate 
count  should  charge  the  defendant  as  if  he  bad 
committed  a  distinct  offense.— Merahon  v.  State, 
SI  iDd.  14. 

Fob  Cases  from  Other  States, 
See  2T  Cent.  Dig.  Ind.  &  lot  S 
See,  also,  22  Cyc.  p.  3C4. 

i  99.  —  Reference  from  out  aonnt  to 
■motber, 

[a]     (Snp.  1S26) 

An  indictmeDt  contained  two  counts, — one 
against  B.  for  stealing,  the  other  against  A. 
for  receiving  the  goods  knowing  them  to  be 
stolen.  Held,  that  the  second  count  was  not 
objectionable  for  not  stating  the  time,  place, 
value  of  the  goods,  etc.;  these  requisites  being 
laid  in  the  first  count,  and  referred  to  in  the 
second.— Kedntan  t.  State,  1  Blackf.  420. 

[b]  (Snp.  ISTS) 
The  fact  that  the  prosecuting  attorney 
electe  to  abandon  the  first  count  does  not  ren- 
der the  other  counts  bad  for  want  of  the  formal 
introductory  allegations  which  were  in  the 
first  count  only;  the  other  counts  bnginniug 
"the  grand  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present,*'  etc.— State  t. 
Dnfour,  63  Ind.  667. 


Fob  Cases  raou  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Int  fS  270, 
270%. 

See,  also,  22  Cyc.  pp.  366,  367. 

S  100.  ^—  Deteots  ud  oaUasloms. 

Idem  sonans,  see  Xaues,  8  16. 

M    (Sop.  1868) 
One  defective  count  In  an  indictmoit  can- 
not aid  another  that  is  also  defective  in  a  dif- 
ferent respect— State  v.  Longley,  10  Ind.  482. 

Fob  Cases  fboh  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  |  271. 
See,  also,  22  Cyc.  p.  86o. 

i  101.  DoBlcamtlon  of  perion  Injured  or 
etliors. 

Description  of  person  assaulted,  see  AssAtn.T 

AND  Batiert,  f  76. 
Description  of  person  killed,  see  Houioidb,  | 

131. 

Description  of  purcliaser  or  others  in  indict- 
ment for  illegal  sale  of  intoxicating  liquors, 
see  Intoxicating  Liquors,  |  210. 

Designation  and  description  of  accused,  see 
ante,  S  81. 

Variance,  see  post,  |  180. 

[a]  (Sap.  1S40) 

\\'here  third  persons  are  referred  to  in  an 
indictment,  they  must  be  named,  or  it  must  be 
alleged  that  they  are  unknown.--State  v.  Irvin, 
5  Blackf.  343. 

[b]  (Snp.  1SS4> 

In  a  criminal  case,  if  the  name  by  which 
a  person  is  generally  known  is  stated  in  the  in- 
dictment and  established  by  the  proof,  it  is 
sufficient— Ehlert  v.  State,  93  Ind.  76. 

[c]  (Snp.  1904) 

An  information  is  not  bad  because  in  one 
count,  charging  that  defendant  passed  the  forg- 
ed note  to  M.,  with  intent  to  defraud  "one" 
and  in  another  count  charging  that  the  forged 
note  purported  to  be  signed  by  V.  and  was 
pfif:Kt>d  to  M.  with  intent  to  defraud  "one"  V.— 
Selby  V.  State,  09  X.  E.  4G3.  101  Ind.  067. 

For  Cases  fbom  Other  States, 

See  27  Cent.  Via.  Ind.  &  Inf.  |S  272-277. 
See,  also,  22  Cyc.  pp.  348-3o2. 

§  102.  Description  of  real  property. 

Description  of  gambling  house  in  indictment 

for  gambling,  see  Gaming,  g  8!t. 
Indictment  for  arson,  see  AbsOiN.  S  20. 
Indictment  for  burglary,  see  BtiBGLART,  §  22. 

For  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  S  278. 
See.  also,  22  Cyc.  p.  3ri2. 
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i  IM.  DeBoriptloB  of  penoMal  property. 

Description  of  obscene  matter  in  indictment  for 

obscenity,  see  OBecENiTY,  {  12. 
iDdictment  for  arson,  see  Abson,  S  2U. 
Indictment  for  bnrglary,  see  BubQURT,  (  23. 
Indictment  for  gambling,  see  Gauino,  S  87. 
Issues,  proof  and  variance,  see  poet,  i  166. 
Property  embezzled,  see  Embezzlement,  i  2ti. 
Property  obtained  by  false  pretenses,  see  False 

Pbetenses,  8  32. 
Property  stolen,  see  Labcrst,  i  30. 

[a]    (Sv*.  1868) 

"United  States  gold  coin"*  ia  eqaivalent  to 
"gold  coin  of  the  United  States."  Such  coin 
Is  current  by  law,  sod  both  court  and  jury 
know,  without  allegationa,  that  a  gold  coin  of 
the  den<Mnlnation  and  value  of  $10  Is  an  eagle. 
-Dally  v.  State,  10  Ind.  536. 

IK]     (Snp.  186S) 

"Sixty  dollars  of  the  current  gold  coin  of 
the  United  States,  of  the  value,"  etc.,  "the 
property,"  etc.,  is  a  sufficient  description. — Mc- 
Kane  T.  State,  11  Ind.  105. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Dio.  Ind.  &  Inf.  {  279. 
See.  also,  22  Cyc.  pp.  352,  353. 

8 104.  QaantltT   or  Talne   of  peraoBal 
property. 

Indictment  for  larceny,  see  IjARCENt,  i  81. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Ind.  &  Inf.  $  2S0. 
See,  also,  22  Cyc  p.  353. 

i  105.  Ownership,  poasesaton*  or  onstodj 

of  property. 

Indictment  for  arson,  see  Arson,  g  22. 
Indictment  for  burglary,  see  Burolabt,  §g  22, 
.23. 

Indictment  for  embezzlement,  see  Kmbezzle- 

UBNT,  S  30. 
Indictment  for  larceny,  see  Labceht,  S  32. 
Variance,  aee  post,  i  1S2. 

Fob  Cases  fbom  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  {§  281,  2S2. 
See,  also,  22  Cya  p.  363. 

S  106.  Description  of  or  setting  forth 
mitten  or  printed  matter. 

Description  of  or  setting  forth  forged  Instru- 
ment, see  FOBOEBT,  |  28. 

Description  of  written  instrument  obtained  by 
false  pretenses,  see  Falbk  Pbbtenses,  f  33- 

Variance,  see  post,  |  183. 

[a]  (8np.l85S) 

An  information  must  correctly  describe  the 
instruments,  the  transfer  of  which  is  the  ground 
of  the  information.— Whitney  v.  State,  10  Ind. 
404. 

m  (Snp.U86) 

It  is  questionable  whether  or  not,  in  an 

indictment  under  the  statute  making  it  an  of- 


fense to  deposit  an  obscene  paper  In  the  post 
office,  the  obac«ke  matter  mnst  be  set  oat  hi 
biec  verba;  but  where  it  1«  alleged  that  the 
letter  "is  of  the  following  substance,  porpoit, 
tenor,  and  effect,"  and  m  true  coi^  ia  tiwn  set 
out,  except  that  several  words  are  omitted, 
which. omission  is  explained  by  the  statMnent 
that  such  words  in  the  original  letter  had  he- 
come  illegible  and  "were  not  known.  It  b  suffi- 
cient even  if  the  matter  is  required  to  he  set 
out.— Thomas  v.  State,  103  Ind.  419,  2  N.  E. 
808. 

Fob  Cases  fbox  Otbib  States, 

See  27  CkitT.  Dia.  Ind.  &  Inf.  |  283. 
See,  also,  22  Qyc.  pp.  354,  855. 

S 107.  Stntntory  off  ewes. 

Fob  Cases  fbok  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  SI 
299 ;  2  Cent.  Dig.  Anim.  1  95 ;  6  Ossn- 
Dia.  Big.  S  22;  S  Cent.  Dig.  Bread  of 
P.  S  6 ;  8  Cent.  Dig.  Brlb.  |  6;  8  Cent. 
Dig.  Burg.  S  31;  10  Cent.  Dig.  Cnvp. 
IS  86,  97 ;  17  Cent.  Dig.  IMsorderly  C. 
§  13 ;  17  Cent.  Dig.  Distur.  of  Pub.  A 
K  8-10;  23  Cent.  Dig.  Forg.  if  61,  61: 
23  Cent.  Dig.  Fom.  5  3:  24  Cent.  Dig. 
Gaming.  i%  226,  250;  32  Cent.  Dig. 
Larc.  8  58  :  33  CtNT.  Dig.  Lotteries,  f 
30:  35  Cent.  Dig.  Monop.  {  20;  37 
Cent.  Dig.  Neut.  Laws,  J  15;  42  Cest. 
Dig.  Keo.  S.  Goods,  5  10;  46  Ceht. 
Dig.  Tresp.  §  170. 
See,  also,  22  Cyc.  pp.  333-^7. 

1 108.         Keferenee  to  or  recital  tf 
statute. 

Conclusion  of  Indictment,  see  ante,  |  32. 

[a]    (Sap.  laOS) 

It  is  not  necessary  that  an  indictment 
should  name  a  particular  law  under  which  it 
is  drawn;  such  fact  being  determined  from  tbe 
facts  alleged.— Donovan  t.  State,  170  lod.  123, 
83  N.  E.  744. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  S!  281.  3S3. 
See,  also,  22  Cyc.  pp.  334,  335. 

S  100.         EleaMnta  mmA  laeidents  of  of- 
fense in  ceneraL 

U)    (Sop.  1820) 
Where  a  statute  declaring  an  offense  i* 
merely  declaratory  of  the  common  law,  an  in- 
dictment in  the  common-law  form  Is  soffiaent. 
—Fuller  T.  State,  1  Blackf.  63. 

Cb3  (8«p.  1876) 
An  indictment  under  a  statute  must  em- 
brace a  charge  of  all  the  particulars  that  enter 
into  the  statutory  description  of  tbe  offewt 
either  in  the  language  of  the  statute  or  other 
equivalent  words.— State  t.  Wright,  S&  Ind. 
307. 
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[c]     (Sop.  1R8») 

Where  the  terms  of  a  statate  are  broader 
than  the  intent  of  the  Legislature,  an  iadlct- 
ment  thereunder  mast  be  ao  drawn  as  to  effect- 
uate the  iDtention  of  the  Legislature  by  which 
it  was  framed.— Stropea  t.  State,  22  N.  E.  778, 
120  iDd.  562. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  H  280-288. 
See.  also,  22  Cyc.  p.  335. 

{ 1  LancMca  of  statrnt*. 

J>ee  BioT,  I  6;  Kobbebt,  |i  17,  10. 

[a]  An  Indictment  charging  a  statatory  offense 
in  the  language  of  the  atatate,  or  in  terms  sub- 
stantially equivalent  thereto,  la  Bufficient.— (i^up< 
1833)  State  v.  Bongher,  8  Blackt  307;  (1811) 
Same  t.  Noel.  5  Blackf.  648;  <18719  Shinn  v. 
State.  68  Ind.  423;  (1881)  Payne  t.  Same,  74 
Ind.  203;  (1882)  Smith  v.  Same,  86  Ind.  553 ; 
(1888)  Benbam  t.  Same,  116  Ind.  112,  18  N. 
B.  454;  (188»)  State  t.  Sutton,  19  N.  E.  002, 
116  Ind.  527;  (1805)  Chandler  v.  State,  30  N. 
EL  444.  141  Ind.  106;  (App.  1895)  Lay  v. 
Same,  39  N.  E.  768^  12  Ind.  App.  302 ;  (1895) 
State  T.  AUen,  40  N.  B.  705,  12  Ind.  App.  5:!8; 
(Sup.  1901)  Latshaw  T.  State  ex  rel.  Latshaw, 
59  N.  E.  471.  156  Ind.  194;  (1902)  SemoD  v. 
State,  62  N.  E.  625,  158  Ind.  55;  (App.  1904) 
Atkinson  y.  Same,  70  N.  E.  560,  33  Ind.  App. 
S;  (App.  1905)  State  v.  New,  76  N.  E.  181, 
30  Ind.  App.  1^1,  transferred  to  Supreme  Court 
(1903)  70  N.  B.  400,  165  Ind.  571. 

p,]     (Snp.  183S) 

An  indictment  for  kidnapping  Is  sufficient 
if  it  follow  the  language  of  the  statute.— State 
V.  McRoberts,  4  Blackf.  178. 

[c]  (S»p.  1841) 
An  indictment  against  a  justice  of  the 
peace,  found  at  the  March  term,  1840,  cbarg<>d 
that  the  def<>ndaDt  had  in  his  hands),  on  the 
Ist  of  January,  1840,  a  certain  sum  received 
1^  him  as  a  fine,  and  that  he  had  failed  to  pay 
the  money  over  within  60  days  after  receipt" 
thereof,  as  required  by  Rev.  St.  1838,  p.  tVtO. 
Held,  that  the  indictment  is  not  open  to  the 
objection  that  it  does  not  aver  with  sufficient 
certainty  the  offense  created  by  the  statute,  in- 
asmuch as  it  does  not  set  forth  the  time  at 
vhich  the  justice  received  the  money  which  he 
failed  to  pay  over,  since  it  follows  substantially 
the  language  of  the  statute.— State  t.  Noel,  5 
Blackf.  548. 

td]  (Snp.lS64} 
An  indictment  for  keeping  a  tippUng 
boose,  where  spirituous  liquors  were  sold,  with- 
out license,  was  sufficient  In  following  the  lan- 
guage of  the  statute,  without  setting  forth  the 
particular  acts  relied  on  as  Titrations  ot  the 
statute.— Shilling  v.  State,  5  Ind.  443. 

t«]     (Snp.  1869) 

An  information  charging  that  defendant 
"encouraged"  a  negro  woman  to  remain  in  the 
state  is  too  vague  to  charge  an  offense,  though 


it  follon-fl  the  language  of  the  statute.  The 
acts  constituting  the  encouragement  should  be 
stated.— Bowles  v.  Sta^,  13  Ind.  427. 

[f]  (Snp.  1860) 

It  seems  that,  where  the  statute  names 
particular  acts  as  constituting  the  offense,  the 
charge  may  follow  the  statute;  but,  where  the 
statute  is  general,  the  particular  acts  may  prop- 
erly be  set  out  to  show  that  they  constitute  iu 
fact  and  in  law  the  offense  geaeraily  described. 
— Malone  t.  State.  14  Ind.  219. 

[g]  (Sap.  1866) 

In  an  information  for  trespass  to  lands,  it 
was  alleged  that  the  act  of  trespass  was  done 
"without  the  consent  of  A.,**  the  owner  of  the 
land,  "or  his  agent."  Beld,  that  the  informa- 
tion sufficiently  alleged  that  the  act  was  done 
"without  a  license  from  competent  authority," 
under  the  statute.— State  t.  Marlett,  26  Ind. 
19S. 

[h]  (Sap.  1869) 

When  the  language  of  a  statute  creating 
an  offense  is  not  to  be  taken  in  the  broad  mean- 
ing of  the  words  used,  but  is  to  be  limited  by 
construction  to  a  special  subject  or  matter,  an 
indictment  thereunder  should  not  follow  the 
language  of  the  statute  simply,  in  charging  the 
crime,  but  should  limit  the  case  and  allege 
facts  which  bring  it  within  the  construction 
placed  upon  the  statute.— Bates  v.  State,  31 
Ind.  72. 

[I]  (Snp.  1873) 
An  indictment  charged  that  the  defendant 
"feloniously,  purposely,  and  with  premeditated 
malice,"  did  "beat,  strike,  kick,  stamp,  trample 
upon,  and  wound,  with  intent,  then,"  etc. 
Held,  that  the  indictment  was  snfficient,  under 
a  statute  declaring  every  peraon  "who  in  a 
rude,  insolent,  or  angry  maaner,  shall  unlaw- 
fully touch  another,"  guilty  of  assault  and  bat- 
tery. But  such  departures  from  the  statute 
deBning  the  offense  are  not  to  be  approved.— 
Sloan  T.  State,  42  Ind.  57a 

[j]  An  assault  is  sufficiently  described  In  the 
language  of  the  statute.- (Sup.  1874)  State  v. 
Tnilock.  40  Ind.  289 ;  (1887)  Same  T.  Kinder. 
109  Ind.  220.  9  N.  E.  917. 

[k]     (Snp.  1879) 

Where  the  statute  !n  a  criminal  case  Is 
not  to  be  taken  on  the  broad  meaning  of  the 
words  used,  but  limited  by  construction,  it  is 
proper  that  the  Indictment  should  charge  the 
crime,  not  in  the  language  of  the  statute  sim- 
ply, but  should  limit  the  case,  and  bring  it 
within  the  construction  placed  on  the  act. — 
Manheim  v.  State,  66  Ind.  65 ;  Faber  t.  Same, 
Id.  COO. 

[1]  (Snp.  I8T9) 
An  indictment  under  2  Rev.  St.  1876,  p. 
481,  §  70,  making  it  an  offense  to  unlawfully 
go  upon  the  land  of  another  and  pull  off  or  pull 
off  and  carry  away  any  corn  growing  on  the 
stock,  or  any  fruit  on  the  tree,  bush,  or  plant, 
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is  sufiicieDt  if  it  folloira  the  lansuage  ot  tbe 
statute.— State  v.  Allisbach,  69  Ind.  50. 

[m]    <Snp.  18S2) 

The  indictraeot  charged  that  the  act  was 
committed  "feionioiisly,  purposely,  and  with 
premeditated  malice,''  with  the  intent,  etc. 
Held,  that  the  failure  to  chnrgc  that  it  was 
comijiitted,  in  the  words  of  the  statute,  "in  a 
rude,  insolent,  or  angry  manner,"  was  imma- 
terial.—Knight  V.  State,  ^  lad.  TS. 

[n]  (Slip.  1SS3) 
An  indic  tment  under  Rev.  St.  18S1.  §  1094, 
for  keeping  "a  house  of  ill  fame,  resorted  to  for 
the  purpose  of  prostitution  and  lewdness,"  is 
sufEvieiit  if  it  follows  the  language  of  the  stat- 
ute.—Belts  V.  State,  93  Ind.  375. 

[O]     (S«p.  1884) 

An  indictment,  under  Rev.  St  1881,  | 
2156,  for  being  a  party  to  a  conveyance  made 
to  defraud  creditors  or  purchasers,  which  sub- 
stantially tollows  the  language  of  the  statute, 
uBtog  terms  of  equivalent  meaning,  and  show- 
ing that  the  conveyance  was  corruptly  made 
for  the  fraudulent  purpose,  is  sufficient — State 
T.  Miller.  98  Ind.  TO. 

tp]    (Sup.  1887) 

The  offense  of  practicing  medicine  and  sur- 
gery without  a  license,  prescribed  by  the  act 
regulating  the  practice  of  medicine  and  sur- 
gery, charged  in  the  language  of  the  statute,  is 
sufficient.— Eastman  v.  State,  10  N.  E.  97,  109 
Ind.  27a  58  Am.  Rep.  400. 

[q]  <Snp.l8S7) 
An  information  charging,  among  other 
things,  that  the  accused  at  a  time  and  place 
specified,  "unlawfully  sold  to  P.  for  the  sum 
of  ten  cents,  then  and  there  paid  by  said  I', 
to  him.  one  share,  chance,  and  opportunity  to 
draw  in  a  certain  lottery  scheme  and  gift  enter- 
prise for  the  division  of  certain  sums  of  law- 
ful money  to  be  determined  by  chance,  lot." 
etc..  cliarges  the  offense  of  unlawfully  selling 
a  share  in  a  lottery  or  gift  enterprise,  as  de- 
fined in  Rev.  St.  18S1,  §  2077.  substantially 
in  the  words  of  the  statute,  and  is  good  on  mo- 
tion to  quash.— Trout  v.  State,  111  Ind.  4fK). 
12  N.  E.  1005;  Watson  v.  Same,  111  Ind.  599, 
12  N.  E.  1008. 

[r]  Under  Rev.  St  1881,  S  2097.  providing 
that  "whoever  keeps  a  place  where  intoxicating 
liquors  are  sold,  bartered,  given  away,  or  suf- 
fered to  be  drunk  in  a  disorderly  manner,  to 
the  annoyance  or  injury  of  any  part  of  the  citi- 
zens of  this  state,  shall  be  fined,"  an  Indict- 
ment which  describes  the  offense  in  the  words 
of  the  statute  is  sufficient.— {Sup.  1880)  Skin- 
ner V.  State,  120  Ind.  127,  22  N.  E.  115; 
(1890)  State  y.  Hoard.  123  Ind.  34,  23  N.  E. 
972. 

[8]    (Sap.  1890) 
Where  a  statute  simply  provides  panish- 
meot  for  an  unlawful  entry  on  the  lands  of  an- 
other without  making  any  provision  for  the 


restoration  of  the  Und  to  the  rightful  owner 
and  where  Iof»lity  or  place  is  not  an  essential 
ingredient  of  the  offense,  no  particular  descrip- 
tion is  necessary,  and  a  charge  in  the  htDgusKe 
of  the  statute  is  sufficient— Winlodc  v.  Sute. 
23  N.  E.  514,  121  Ind.  531. 

[I]  (9np.  18M) 
The  offense  created  by  Rev.  St  |  2093,  cm- 
sists  in  selling,  bartering,  or  giving  intoxicalii^ 
liquor  to  a  person  In  the  habit  of  being  intoii- 
cated,  after  notice  shall  have  been  given  to  the 
person  selling  or  giving  the  liquor  that  the  per- 
son to  whom  it  is  sold  or  given  is  in  the  habit 
of  being  intoxicated.  Hiis  mndusion  does  not 
require  that  a  separate  notice  be  served  on  the 
proprietor  of  the  saloon,  and  also  on  each  deii 
or  other  person  authorized  to  sell.  It  only  re- 
quires, In  order  to  make  an  intSctment  suffi- 
cient, that  the  charge  should  be  made  sahstao- 
tially  in  the  language  of  the  statute,  leaving 
the  quMtion  of  the  sufficiency  of  the  proof  to 
the  court  or  jury  trying  the  cause.— State  r. 
Smith,  23  N.  E  714,  122  Ind.  ITS. 

[u]    (App.  1891) 

Where  an  information  charges  defendant 
with  renting  a  house  to  be  used  and  occupii'-l 
for  gaming  in  the  language  of  the  statute,  it 
is  BUfflcieut.— Fisher  t.  State,  28  N.  E.  2 
Ind.  App.  365. 

[nnl    (App.  1895) 

Under  Rev.  St  1894.  fi  2173,  making  it 
an  offense  to  keep  a  building  to  be  used  or  «*- 
cupied  for  gaming,  an  indictment  in  the  Ian- 
nwnge  of  the  statute  is  sufficient— Emperly  v. 
State,  41  N.  R  840,  13  Ind.  App.  303. 

[t]    (Snp.  im) 

Where  an  information  chaises  an  offense 
in  the  language  of  the  statute,  it  is  sufficient  as 
against  a  motion  in  arrest  of  judgment— Wood- 
worth  T.  State,  145  lud.  276.  43  N.  E.  833. 

[TTj    (Sop.  1897) 

Under  a  statute  making  it  an  offense  lo 
do  an  act  "fraudulently,"  an  indictment  ehan;- 
ing  the  offense  in  the  language  of  the  atatun' 
is  sufficient,  without  setting  out  the  facts  con- 
stituting the  fraud. — State  v,  Reach,  43  N. 
049.  46  X.  E.  145,  147  Ind.  74.  36  L.  B-  A. 
179. 

[w]     (App.  1897) 

An  indictment  under  Horner's  Ber.  St 
1807,  $  4323,  charging  a  retail  liquor  dealer, 
in  the  language  of  the  statute,  with  permitttm: 
a  minor  to  loiter  in  his  saloon,  need  not  al* 
lege  that  the  offense  was  "unlawfully"  commit- 
ted.-Walbert  v.  State,  46  R  827,  17  Ind. 
App.  330; 

[WW]  (9«p.l901) 

An  indictment  based  on  Bums*  Rev.  St 
18»4.  I  2097  (Rev.  St  1881,  |  2010;  Homers 
Rev.  St  1887.  S  2010),  providing  that  whoerer. 
either  before  or  after  he  is  elected,  appointed, 
qualified,  or  sworn  as  a  member  of  the  com- 
mon council  of  any  city,  solicits  any  money 
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other  valaable  tbiog  to  ioflQence  him  with  re- 
spect to  the  discharge  of  his  duties  aa  such, 
Khali  be  impriBoned,  which  cliarges  the  offense 
ID  the  language  of  such  statute,  is  suflQcient, 
though  it  does  not  allege  that  defeadant  inteod- 
ed  to  Tote  for  the  ordinaoce,  as  charged,  be- 
cause of  the  money  solicited.— Higgios  t.  State, 
00  N.  E.  085.  157  Ind.  57. 

[z]    (S«p.  IMS) 

Ad  affidavit  and  iiiformatlon  diarging  the 
8tatut<ny  offense  of  practidng  medicine  with- 
out a  license)  in  the  form  prescribed  by  Bums* 
Kev.  St.  1001,  I  7323c,  providing  that  it  shall 
tie  sufficient  to  charge  that  defendant  at  a  cer- 
tain time  and  place  engaged  in  the  practice  of 
medicine,  he  not  having  a  license  bo  to  do,  suf- 
ficiently states  tile  nature  of  the  accusation. 
—Parks  T.  State.  04  M.  £.  862,  159  Ind.  211, 
50  U  R.  A.  190. 

tzxl    (Sap.  1902) 

If  a  criminal  statute  provides  a  definition 
of  an  offentue,  and  states  specifically  what  acts 
ronstitute  it,  it  wilt  suffice  to  charge  the  of- 
fense in  the  language  of  the  statute.  But, 
where  the  definition  of  the  offense  contains 
eeaeric  tenns,  it  is  not  sufficient  to  allege  the 
Fpeoies  of  the  crime,  but  the  pleader  must  de- 
scend to  particulars.- Johns  v.  State,  05  N.  E. 
•JH7.  ioQ  Ind.  413.  09  L.  R.  A.  788,*  Haughn 
V.  Same,  Id. 

An  information  for  hnnko  steering,  charg- 
ing that  the  defendants,  by  duress  and  fraud, 
compelled  a  certain  party  to  lose  and  part  with 
a  large  amount  of  money,  is  insufficient  in 
failing  to  state  the  nature  of  the  fraud  and 
duress,  though  stated  in  the  language  of  the 
statute  defining  the  crime.  The  element  of  du- 
ress or  fraud  is  essential  to  the  offense  cliarged, 
but  it  is  evident  that  they  must  consist  of  acta. 
-Id. 

An  information  charging  bunko  steering, 
which  alleged  that  defendants  compelled  anoth< 
er  by  "duress  and  fraud"  to  part  with  a  cer- 
tain sum  upon  a  foot  race,  is  void  for  uncer- 
tainty in  falling  to  describe  the  nature  of  the 
fraud  and  duress,  though  cast  in  the  language 
of  the  statute  defining  the  crime  (Bums'  Rev. 
St  11)01.  S  2178).— Id. 

[y]    (Sdp.  1906) 

Where  the  Ktalute  defining  a  crime  omits 
an  element  thereof,  or  the  statute  haa  been 
narrowed  by  judicial  construction  so  that  an 
indictment  in  the  language  of  the  statute  would 
lie  uncertain,  nn  indictment  should  include 
Burb  element  and  is  not  sufficient  if  it  merely 
follows  the  statute.— Vinnedge  v.  State,  107 
Ind.  415,  70  N.  K.  353. 

iTTl    (Sap.  1908) 

Public  Offense  Act  1003,  Acts  lOOo,  p. 
TriO.  c.  169,  I  675  <Bums'  Ann.  St.  19ul,  } 
2353),  provides  that  whoever  knowing  the  same 
to  be  false  or  frandulent  makes  or  presents  tor 
payment,  or  certifies  as  correct,  to  the  county 
commissioners,  any  claim  or  other  evidence  of 
iDdebtedness,  false  or  fraudulent,  to  procure 


its  allowance,  shall  on  conviction  be  punished, 
etc.  EeM,  that  auch  section  defines  the  offensij 
in  generic  terms,  so  that  an  iudiofment  charg- 
ing the  offense  in  the  language  of  the  statute 
without  the  particulars  was  insufficient. — State 
V.  Metsker,  169  Ind.  555,  83  N.  E.  241;  Id., 
160  Ind.  701,  83  N.  E.  1135. 

[s]    (Snp.  IMS) 

In  a  prosecution  for  the  illegal  sale  of  in- 
toxicating Ilqnots,  under  Acts  1907,  pp.  27,  28, 
c.  10,  S  1,  it  is  not  necessary  that  the  affidavit 
allege  the  place  of  the  illegal  sale,  or  that  the 
place  of  sate  be  an  InclosuVe  or  "blinded";  it 
being  sufficient  to  describe  the  place  of  sale  in 
the  language  of  the  statute.- Donovan  v.  State, 
170  Ind.  123,  83  N.  E.  744. 

IzzJ  (Snp.  190S) 

It  wilt  not  suffice  to  charge  a  crime  in  the 
language  of  the  statute,  where  that  defines  the 
offense  in  generic  terms;  but  particulars  are 
re<]Ui red.— State  v.  Bridgewater,  171  Ind.  1,  85 
N.  E.  715;  Same  v.  Hensoo,  171  Ind.  725, 
85  N.  B.  718;  Same  v.  Larter,  171  Ind.  725, 
85  N.  E.  719 ;  Same  v.  Brooks,  171  Ind.  72.'), 
85  N.  E.  975;  Same  v.  Charles,  Id.;  Same  v. 
Bitter,  Id.;  Same  v.  Turner,  171  Ind.  725,  85 
N.  E.  1027;  Same  v.  Batlaid*  Id.;  Same  v. 
Bomaine,  171  Ind.  725,  86  N.  B.  73. 

An  affidavit  for  visiting  a  gambling  boose, 
in  violation  of  Public  Offense  Statute  1903' 
(Laws  19(6,  p.  693.  c.  169)  i  470,  being  Bums* 
Ann.  St.  1908,  §  2371,  is  sufficient,  where  charg- 
ing the  offense  In  the  language  of  the  statute, 
and  need  not  particularly  designate  the  gam- 
bling house  visited.- Id. 

[ZEI]    (Snp.  1908) 

The  crimes  denounced  by  the  blind  tiger 
law  (Act  February  13,  1908;  Acts  1907,  p. 
27,  c.  16,  §  1;  Burns*  Ann.  St.  1908,  {  8:K8) 
and  Act  March  16,  1907  (Acts  1907,  p.  08Ji,  c. 
29.3,  §  1 ;  Bums'  Ann.  St.  1908,  S  8351),  both 
providing  that  any  person  who  shall  keep  s 
place  where  intoxicating  liquors  are  sold,  bar- 
tered, or  given  away  in  violation  of  the  state 
law,  or  who  shall  be  found  in  possession  of 
such  liquors  for  such  purpose,  shall  he  guilty 
of  a  misdemeanor,  may  be  charged  in  the  lan- 
guage of  the  statute,  esrept  that  the  matters 
stated  disjunctively  should  he  charged  conjun^> 
tirely.— Kegadanz  v.  State,  171  Ind.  387,  86  N. 
E.  449. 

For  Cases  fbou  Otiieb  States, 

See  27  Cent.  Dio.  Ind.  &  Inf.  SS  267,  289- 
294;  2  Cent.  Dio.  Anim.  {  95;  4  Cent. 
Dio.  Assault,  S§  106,  108  ;  6  Cext.  Dio. 
Big.  8  22;  8  Cent.  Dio.  Breach  of  P.  < 
5;  8  Cent.  Dig.  Brih.  |  5;  8  Cent 
Dio.  Bu^.  |  31 ;  10  Cent.  Dio.  Oou3|>. 
fiS  95.  97;  17  Cent.  Dio.  Disorderly  C. 
I  13;  17  Cent.  Dro.  Distur.  of  Pub.  A. 
18  8-10;  23  Cent:  Dio.  Forg.  81  61,  64; 
23  Cent.  Dio.  Forn.  8  3;  24  Cent.  Dig. 
Gaming,  88  226.  250;  32  Cent.  Dig. 
Larc.  8  58;  33  Cent.  Dig.  Lotteries,  § 
30;   33  Cent.  Dio.  Monop.  f  20;  37 
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Cent.  Via.  Neut.  T^ws.  8  15;  42  Cent. 
Dig.  Itec.  S.  Goods,  f  10;  40  Cent.  Dig. 
Tresp.  §  17li;  48  Cent.  Dig.  Waters,  § 
2G5. 

See,  also.  22  Cyc.  pp.  33C-344;   note,  94 
Am.  Dec.  253. 

  Exception*  and  proTitoi. 

[a]  If,  to  a  statute  on  wlikh  au  iiidk-tment  is 
founded,  there  be  an  excoption  in  a  sulisequent 
statute,  the  exceptiim  need  not  be  uegatived 
in  the  indictment.— (Sup.  ]S45|  Colson  v.  Stat?. 
7  Blackf.  ulW;  (18i4)  Alexander  v.  Same,  48 
iQd.  31)4. 

[b]    (linp.  1849) 

Where  an  exceptloo  is  contained  in  the 
enacting  clause  of  a  statute,  or  in  the  clause 
creating  the  offense  and  prescribing  its  punish- 
ment, the  indictment  roust  show  that  the  act 
or  person  is  not  within  the  exception;  but  if  the 
exception  come  in  by  way  of  proviso,  or  is  in 
a  subseQUent  clause  or  a  subsequent  statute,  it 
need  not  be  stated  In  the  indictment.  It  is 
mere  matter  of  defense.— Bouser  v.  State,  Smith, 
408. 

[c]  Where  the  definition  of  a  criminal  offense 
contains  an  exception  closely  connected  with 
the  enacting  clause,  or  in  the  same  clause  that 
creates  the  offense,  an  indictment  for  such  of- 
fense must  show,  by  negative  averment,  that 
the  defendant  is  not  within  the  exception ;  but, 
if  the  exception  is  contained  in  a  subsequent 
clause  or  statute,  it  is  a  matter  of  defense,  and 
need  not  be  negatived  in  the  indictment.— (Sup. 
LSTl-J)  Bnitton  v.  State,  4  Ind.  001;  {IHTht)  Id. 
002;  (18r)3)  Lemon  v.  Same,  Id.  003;  (1S75) 
Itussell  r.  Same,  &0  Ind.  174. 

[d]    (Snp.  1S56) 

Where  the  enacting  clause  of  a  statute, 
under  which  a  criminal  prosecution  is  brought, 
desfribos  the  offense,  with  certain  exceptions, 
in  such  clause  expressed,  it  is  necessary  that 
an  indictment  should  negative  such  exceptions. — 
Peterson  v.  State,  7  Ind.  SOO. 

[a]    (Sup.  1SS7) 

An  information  which  docs  not  negative 
the  exceptions  in  the  statute  Kbould  be  quashed. 
—Schneider  v.  State,  8  Ind.  410. 

It]    (Snp.  18S3) 

An  indictment  for  the  violnlion  of  Rev.  St. 
ISSl.  §  2087.  by  permitting  a  minor  to  play 
billiards,  which  does  not  aver  that  the  act  of 
the  defendant  was  unlawful,  or  show  that  the 
case  was  not  within  the  exception  contained  in 
section  2089;  i.  e.  that  the  table  was  not  in 
a  private  bouse,— is  bad.— State  v.  Dupies,  01 
Ind.  233. 

[g]    (Snp.  189S)  * 

An  information  under  Bev.  St  1804.  { 
5^,  providing  that  it  shall  be  unlawful  for 
any  one  to  practice  dentistry  without  being  reg- 
istered, need  not  negative  the  granting  of  a  spe- 
cial permit  under  section  0001,  providing  that 
any  member  of  the  board  of  examiners  may 


grant  a  permit,  which  shall  be  valid  only  until 
the  next  meeting  of  the  board.— Femer  r.  State, 
51  N.  E.  300,  151  Ind.  247. 

[h]    (Snp.  1907) 
An  indictment  must  negative  exceptions  io 
the  same  clause  of  the  act  deflniDg  the  crime.— 
Steinkuehler  v.  Wempner,  109  Ind.  154,  81  N. 
E.  482,  15  L.  R.  A.  (N.  S.)  G73. 

[1]  (Snp.  I90S) 
Where  the  exceptions  or  provisos  of  a  stat- 
ute  form  no  part  of  the  definition  of  the  offense, 
or  are  in  subsequent  sections,  or  set  out  in  (^it- 
ante  provisions,  an  indictment  founded  on  tlie 
statute  need  not  negative  such  exceptions  or 
provisos. — Yazel  t.  State,  170  Ind.  535,  84  N. 
E.  072. 

U]    (Sup.  1908) 

Acts  1907,  p.  355,  c.  206,  {  2,  requires  sell- 
ers of  "concentrated  commercial  feeding  stuff' 
to  affix  a  label  thereto  reciting  certain  facts; 
section  6  (page  357)  makes  a  failure  to  do  so  a 
misdemeanor,  but  provides  that  the  act  shall  not 
apply  to  sales  in  hulk  by  importers,  manafac- 
tnrers,  etc. ;  and  section  11  (page  359)  provides 
that  the  term  "concentrated  commercial  fcedioE 
stuff*'  shall  include  wheat  middlings,  etc.,  bot 
not  unmixed  meals  made  from  the  whole  grain, 
etc.  An  affidavit  charged  the  selling  of  wbeat 
middlings  without  label,  and  negatived  the  pro- 
visos in  section  6.  Held  unnecessary  to  allese 
that  the  feeding  stuff  was  not  of  that  kind  ex- 
cepted by  section  11;  that  section  not  crealini 
or  defining  the  offense,  but  only  definii^  the 
meaning  of  the  term  used,  and  hence  the  excep- 
tion being  matter  of  defense. — State  v.  Weller, 
171  Ind.  53.  85  N.  E.  701. 

[k]     (Snp.  1909) 

The  negative  of  all  provisos,  exceptions,  or 
exemptions  in  the  enacting  clause  of  a  statute 
creating  an  offense,  which  are  affirmative  ele- 
ments in  the  offense,  must  be  averred ;  but  i( 
the  offense  is  defined  without  the  proviso  or  ex- 
ception, and  even  though  in  the  same  section 
with  the  enacting  clause  or  clause  creating  die 
offense,  it  does  not  require  negation. — State  v. 
Barrett.  172  Ind.  169,  87  N.  hi.  7. 

[I]  (Sap.  1910) 
Under  Bums*  Ann.  St  1008,  {  S409,  de- 
fining what  will  be  regarded  as  practicing  medi- 
cine, and  declaring  the  act  not  applicable  to 
certain  persraa  and  acts,  and  providing  that  in 
charging  in  an  affidavit  a  violation  of  the  lav 
against  practicing  medidne  wltliont  a  licenw 
it  shall  be  sufficient  to  charge  that  accused  dii 
upon  a  certain  day  and  in  a  certain  county,  en- 
gage in  the  practice  of  medicine  without  a  li- 
cense, without  further  or  more  particular  facti. 
an  affidavit  alleging  that  accused  on  a  certain 
date,  in  a  certain  county,  unlawfully  engag«d  in 
the  practice  of  medidne,  not  then  and  there 
having  a  license,  cannot  be  objected  to  ai  fail- 
ing to  negative  the  proridona  in  the  statnte  de- 
claring the  act  not  applicable  to  certain  pertoo) 
and  acts,  since  these  are  not  in  the  part  irf  tke 
statute  defining  the  crime,  and  need  not  be 
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negBtived  by  the  state,  bat,  to  be  ef  avail  to 
the  defendant,  must  be  interposed  on  the  trial 
as  a  defense.— Witty  t.  State,  90  N.  E.  627,  25 
L.  B.  A.  (N.  S.)  1297. 

Fob  Cases  fboic  Otheb  States, 

Sec  27  Cent.  Dio.  Ind.  ft  Inf.  H  205- 
208  ;  4  Cent.  Dio.  Arson,  I  41;  6  Cb.nt. 
Dig.  Big.  $  23;  24  Cent.  Diq.  Gaming, 
f  227. 

See,  also,  22  Cyc.  pp.  344r-347. 

i  114.  PreTlovs  eomvietlona  umA  luibltv- 
al  erlmijutla. 

Ca]    (Sup.  1S78) 

As,  under  2  B.  S.  1S76,  p.  434,  $  21,  a 
former  conviction  of  petit  larceny  can  only  be 
used  to  enhance  the  punishment,  in  a  case 
where  defendant  is  again  charged  with  petit  lar- 
ceny, it  is  improper  to  charge  a  defendant  in  an 
indictment  for  grand  larceny  with  a  former 
trial  and  conviction  of  petit  larceny.— Good  v. 
State.  61  Ind.  G9. 

[b]   (Sup.  imt 

Where  a  good  count  for  petit  larceny  also 
rehearsed  the  former  conviction  of  defendant 
for  a  similar  offense,  the  count  was  not  there- 
by vitiated.— Myers  v.  State.  92  Ind.  390. 

[e]    (Svp.  1898) 

When  a  statute  imposes  a  greater  punish- 
ment upon  second  and  aubsequent  convictions 
of  an  offense  than  tor  a  first  conviction,  the 
former  conviction  must  he  alleged  in  the  indict- 
ment and  proved  at  the  trial,  or  the  punish- 
ment imposed  will  be  that  for  a  first  offense.— 
Evans  v.  State,  50  N.  G.  820.  150  lud.  051. 

[d]    (App.  1906) 

Where  a  statute  imposes  a  different  punish- 
ment for  a  second  or  subsequent  offense,  it  is 
not  necessary  to  the  sufficiency  of  an  affidavit 
to  state  an  offense  uader  the  statute  that  it 
shonld  allege  that  the  crime  chained  was  the 
first  or  second  or  other  subsequent  offense;  it 
beins  assumed,  in  the  absence  of  an  allegation 
to  the  contrary,  that  the  crime  charged  was 
a  first  offense— State  V.  Dawson,  78  N.  E.  832, 
38  Ind.  App.  483. 

Fob  Cases  fboh  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  H  301-307. 
See,  also,  22  Cyc.  p.  :i5fl. 

fllS.  AttsBipta. 

Attempt  to  commit  arson,  see  Arson.  S  24. 
Attempt  to  commit  assault  and  battery,  see  As- 
sault AND  Battbbt,  S  79. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  {  308. 
See*  also.  22  Cyc.  p.  303. 

1 117.  OMutinetioB  1b  B«mei«l* 
[a]    CSap.  18B4) 
When  the  life  or  liberty  of  the  accused  is 
in  danger,  the  pleadings  are  to  be  construed  in 


his  favor  end  against  the  pleader.— Finn  T. 
State,  5  Ind.  400. 

[b]  The  word  "said,"  in  an  Indictment,  will 
be  referred  to  the  next  antecedent  only  when 
the  plain  meaning  requires  it— (Sup.  185S) 
Wilkinson  v.  State,  10  Ind.  372;  (1800)  State 
T.  Fisher,  15  Ind.  374. 

[cl  An  indictment  or  information  ought  to  be 
most  strongly  construed  against  the  state,  where 
its  language  admits  of  more  than  oue  construc- 
tion, and  is  uncertain  or  ambiguous. — (Sup. 
18(H)  Walker  v.  State,  23  Ind.  01 ;  (181>3)  Lit- 
teli  V.  Same,  33  N.  E.  417,  133  Ind.  577. 

[d]  (Sop.  1876) 

Words  in  an  indictment,  except  such  as 
are  techuical  or  defined  by  law,  must  be  con- 
strued in  their  common  and  usual  acceptation. 
-State  V.  Day,  52  Ind.  483,  480. 

[e]  (Sup.  IS86) 

Where  a  personal  pronoun  is  so  used  in 
an  affidavit  and  information  that  it  may  refer 
to  either  of  two  persona,  it  does  not  necessari- 
ly refer  to  the  person  whose  name  immediately 
precedes  it,  but  to  the  one  to  whom  the  entire 
affidavit  shows  it  was  intended  to  refer.— Miller 
V.  State,  107  Ind.  152,  7  N.  E.  80a 

in   (Sop.  1906) 
No  intendments  are  made  in  aid  of  a  crim- 
inal charge,  and  all  doubts  are  determined  in 
favor  of  defendant— Padgett  t.  State,  107  Ind. 
170,  78  N.  E.  663. 

[S]  (9«p.lW8) 

In  considering  the  sufficiency  of  an  fndict- 
meot,  the  court  will  not  indulge  a  presumption 
against  accused.— State  v.  Metsker,  109  ind. 
E-w.  83  N.  E.  241;  Id.,  83  N.  E.  X135,  109  Ind. 
701. 

(Sap.  1908) 

While  ungiammatical  or  awkwardly  con 
stnicted  sentences  will  not  vitiate  an  indictment 
or  information  where  the  meaning  is  plain. 
Burns'  Ann.  St.  1908,  %  2040.  provides  that  it 
must  contain  a  statement  of  the  facts  constitut- 
ing the  offense  in  plain  and  concise  language, 
and,  as  the  burden  cannot  be  cast  upon  the  op- 
posite party  to  correctly  interpret  doubtful  al- 
legations as  to  matters  of  substance,  all  sub- 
stantial doubts  on  seasonable  attack  will  be  re- 
solved against  the  pleader.— Regadanz  v.  State, 
171  Ind.  387.  80  N.  E.  440. 

The  sufficiency  of  a  criminal  charge  must 
be  judged  according  to  the  force  of  its  general 
scope  and  stmctuTe.— Id. 

Fob  Cases  fbqm  Otueb  States, 

See  27  Cent.  Dig.  Ind.  ft  Inf.  {  310. 
See,  also,  22  Cyc  pp.  300.  301;  note.  28 
L.  R.  A.  395. 
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I  lis.  SurplwBce  aad  ■naeeeiurT'  awi- 

ter. 

Hee  Riot,  |  5. 

Carryioff  weapons,  see  Weapoks,  {  17. 
Charge  of  assault  and  battery  with  intent  to 

kill,  see  Assault  and  Batteby,  |  74. 
Necessity  of  proof,  see  post,  §  167. 

For  Cases  fbou  OrnER  States, 

See  27  Cent.  Dig.  Ind.  &  laf.  $i  3H-315. 
See.  also,  22  Cyc.  pp.  3(i7-371. 

1 119.           In  ceneraL 

[a]   {Sap.  1867) 
An  iDformatioD  for  a  tort  will  not 
quashed  for  allCKing  that  the  defendant  is  a 
person  of  color.— Weaver  t.' State,  8  Ind.  410. 

tb]    (9np.  1882) 

'VN'here  an  informatioD  sufficiently  charge" 
one  offense,  and  insufficiently  charges  another, 
the  latter  may  be  rejected  as  surplusage.  Tb<* 
information  Is  good  as  to  the  offense  sufficiently 
diarged.— Smith  v.  State,  85  Ind.  553. 

[c]  SurptuBaRc  does  not  invalidate  an  indict- 
ment.—(Sup.  1882)  Keigel  v.  State.  85  Ind.  580; 
(1007)  Myers  T.  Same.  169  Ind.  403.  82  N.  E. 

763. 

^  [d]    <S«p.  1B93) 

Rev.  St.  1881,  I  lTo6.  subd.  A,  provid- 
ing  that  no  indictment  shall  be  gnai^ed  "for 
any  surplusage  or  repugnant  allegation,  when 
there  is  sufficient  matter  alleged  to  indicate  the 
crime  and  person  charged,"  does  not  authorise 
the  striliing  out  of  words  and  sentences,  re- 
gardless of  the  general  tenor  and  scope  of  the 
indictment,  so  as  to  entirely  change  its  mean- 
ing.—Littell  V.  State.  133  ind.  uli  t,  33  N.  £. 
417, 

[8]     (Sup.  ldC4) 

An  indictment  or  information  will  not  be 
rondemned  for  surplusfl^c  or  informalit}'  when 
the  language  used  charges  a  public  offense  with 
reasonable  certainty.— Selby  t.  State.  60  E. 
463,  161  lud.  667. 

[f]  (App.  1905) 

Burns'  Ann.  St  1001.  %  182.1,  provides  thai 
no  information  shall  be  quashed  on  account  of 
any  repugnancy  or  surplusage.  Section  7283u 
d(>clarcs  it  unlawful  for  the  proprietor  of  a 
saloon  to  "pennit"  any  person  to  go  into  the 
saloon  room  at  times  when  the  sale  of  liquor  is 
lirohit)it('(l  hy  law.  11  rid,  that  an  allegation 
that  defendant  did  unlawfully  "suffer,  allow, 
and  permit"  a  certain  person  to  go  into  the 
saloon  room  on  a  day  when  the  sale  of  liquor 
was  prohibited  by  law  was  sufficient,  exeludiuK 
the  words  "suffer"  and  "allow,"  which  would  be 
rejected  as  snrfrlusflgo.— Uotkina  V.  State,  75  N. 
E.  2U8,  36  Ind.  App.  179. 

[g]  (App.  1906) 

If  one  offense  be  aufficientiy  averred  In  an 
indictment  or  affidavit,  the  pleading  will  not 

be  rendered  bad  by  the  fact  that  another  of- 


tmtM  also  Is  defectively  averred,  as  the  latter 
will  be  treated  as  surplusage.— State  v.  Daw- 
son, 78  N.  E.  352,  38  Ind.  App.  483. 

Fob  CAan  noH  Oiheb  States, 

See  27  Cent.  Dig.  Ind.  ft  Int  U  311-314. 
See,  also,  22  Cyc.  p.  309. 

S  121.  Bill  of  partlovlars. 

[a]     (Svp.  isos) 

T'nder  Acts  1905.  p.  620.  e.  lO,  |  191. 
providing  that  the  facts  must  be  stated  in  to 
indictment  in  such  a  clear,  full,  and  certain 
manner  as  to  reasonably  apprise  the  defendant 
of  what  he  is  required  to  meet,  and  that  anj 
failure  to  do  so  may  be  reached  by  a  moticn 
to  quash,  a  defendant  indicted  for  embezzlemeiii 
is  not  entitled  to  ao  order  directing  the  state 
to  fumisb  a  bill  of  particulars.~Shenick  t. 
State,  1G7  Ind.  345,  79  N.  E.  103. 

Where  a  public  officer  was  charged  vith 
conversion  of  moneys,  bills,  t>ank  checks,  and 
drafts  belonging  to  the  state,  which  be  had  Ib 
his  possession  and  under  his  control  as  Auditor 
of  State,  he  was  not  entitled  to  a  Mil  of  pir^ 
ticulars  for  the  purpose  of  Informing  him  s*  to 
how,  from  whom,  and  on  what  account,  thr 
property  alleged  to  have  been  converted  cune 
into  his  hands. — Id. 

Fob  Cases  fbom  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  fi!  316-330: 

14  Cent.  Dig.  Crim.  Law,  {  1378;  24 

Cent.  Dig.  Gaming.  S  220. 
See,  also,  22  Cyc.  p.  371. 

S  122.  Varianoe  from  prellmlMry  pre- 
eeediaca. 

Idem  sonans,  see  Maubs,  {  16. 

[a]  (Sup*  18S«) 

An  information  under  2  Rer.  SL  p.  43^ 
f  28,  charged  that  A.  Itept  a  tenpin  alley  for 
hire,  and  that  defendant  and  a  companion  lurH 
the  alley  to  play  a  game  of  tenpins,  for  which 
they  agreed  to  pay  A.  tep  centa,  and  tbra 
played  the  game,  by  which  defendant  wm  "f 
his  companion  five  cents,  the  half  of  the  hit* 
of  the  alley,  by  unlawfully  wagering  with  him 
the  said  five  cents  on  the  result  of  the  gaiw. 
Held,  that  there  was  no  variance  between  tli<> 
information  and  an  affidavit  filed  therewith 
which  averred  that  defendant  and  his  com- 
panion each  agreed  to  pay  five  cents  ftnr  th-' 
use  of  the  alley,  instead  of  agreeing  jointly  tu 
pay  ten  cents.— Mount  v.  State,  7  Ind.  fS£4. 

The  affidavit  in  a  prosecution  for  a  misde- 
meanor rauat  allege  the  same  offense  and  persoo 
subsequently  ctian^ed  in  the  informatioD.  but 
the  information  need  not  follow  the  affidavit  in 
the  manner  in  which  it  sets  forth  the  particu- 
lar facts  which  constitute  the  offense.— Id. 

[b]  (8np.i8ei) 

An  affidavit  alleged  that  defendant  lind 
In  open  fornication  from  October  20,  1S3S,  to 
September  25,  1859,  and  the  Information  hued 
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thereon  alleged  the  time  to  be  from  September 
20.  1858.  to  October  25.  1839.  Held,  that, 
whatever  the  effect  might  have  been  on  motion 
to  quash,  the  information  was  good  on  motion 
in  arrest— State  t.  Record,  IG  Ind.  111. 

[cl     (Sop.  1867) 

Information  for  rape  which  charged  that 
the  offense  was  committed  by  "Louis  Girous" 
upon  the  person  of  "Sarah  Tougaw"  is  support- 
ed bj  an  affidavit  charging  that  it  wan  com- 
mitted by  "Lewis  Oeroux"  upon  one  "Sarah 
F.  Tugaw."— Girous  v.  State,  29  Ind.  03. 

[d]     (Sap.  1882) 

The  affidavit  muBt  support  the  informa- 
tton.  Where  one  charges  the  offense  as  having 
be«n  committed  on  December  24,  ISSl,  and  the 
other  charges  it  as  having  been  committed  on 
January  24,  ISSl.  a  motion  to  quash  must  be 
suatajned.— Dyer  v.  State,  85  Ind.  525. 

[«]     (Sup.  IS89) 

There  is  no  variance  between  the  charge  in 
an  aSBdaTlt,  before  a  justice,  of  receiving  stolen 
goods  knowing  them  to  be  atoten,  and  an 
amended  affidavit  and  Information,  in  the  dr- 
cnit  court,  chaining,  in  the  first  count,  that 
defendant  received  stolen  goods,'  and,  in  the 
second,  the  larceny  of  the  goods.— Kennegar  v. 
State,  120  Ind.  17(1,  21  N.  E.  fil7. 

[n  (8«P<  1890) 
An  information  chai^^  that  defendant 
falsely  swore  upon  being  examined  on  a  crim- 
inal charge  commenced  on  an  affidavit  made 
by  "James  R.  Shea."  The  record  entry  made 
by  the  mayor  stated  that  the  affidavit  was  made 
by  "R,  Shea,"  but  the  affidavit  itself,  as  it  ap- 
peared in  the  record,  purported  to  be  signed  by 
"James  R.  Shea."    Held  no  variance.— Stef a ni 

State,  124  Ind.  3.  24  N.  E.  254. 

iKl    (SnP-  J8M> 

In  a  prosecution  for  perjury  the  affidavit 
allccwl  the  perjurv  to  have  been  at  the  trial  of  a 
certain  action  on  Soptcnber  26.  1803.  The  in- 
formation, after  alleging  ihat  the  action  wns 
"pending"  September  26,  1889.  alleged  that  the 
perjury  was  comn^itted  at  the  trial  of  the  action 
September  26.  1893.  Held,  that  there  was  no  re- 
pngnancy  between  the  affi'lavit  and  the  informa- 
Uon.-Smith  v.  State,  145  Ind.  17G,  42  N.  K. 
Iui9. 

pi]    (App.  1S96) 

Upon  a  prosecution  by  affidavit  and  in- 
formation, where  the  affidavit  failed  to  allege 
the  county  in  which  the  offense  was  committed, 
the  information  founded  thereon  was  bad, 
even  though  the  venue  was  properly  laid  in  the 
information.— Rice  v.  State,  15  Ind.  App.  427, 
44  N.  E.  319. 

Fob  Casis  veou  Otheb  States, 

See  27  Gent.  Dig.  Ind.  &  Inf.  H  321-325; 
24  Cent.  Dig.  Gaming,  S  230. 


g  123.  Alder  by  prelimlaary  compUlmt 
or  warmt. 

[a]    (Snp.  1881) 

On  a  motion  to  quash  an  indictment 
which  fails  to  designate  the  name  of  the  accus- 
ed, the  affidavit  on  which  it  waa  based  cannot 
be  considered  with  It;  and  it  cannot  he  pre- 
sumed  to  have  t>een  amended  to  conform  to  the 
affidavit—Keiser  v.  State,  78  Ind.  430. 

For  Cases  fboh  Otbeb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  |  320. 


vx.  JomDEx  or  pabtxes,  offenses, 

AHD  OOUMTS,  DITFUCITT, 
AMD  EI.ECTIOM. 

Verdict  on  Indictment  containing  several  counts, 
see  Gbiuinai.  Law,  S  878. 

1 124.  JoladsT  of  pmrtiei. 

[a]  (Sap.  U») 

A  connt  for  larceny  against  A.,  and  anoth- 
er for  receiving  stolen  goods  against  B.,  are 
properly  joined.— Redman  v.  State,  1  Bladtf 
429. 

[b]  (Snp.  ises) 

The  fact  that  some  of  the  counts  of  no  in- 
dictment, all  the  counts  of  which  charge  thi; 
same  felony,  against  the  same  persons,  include 
also  another  person  as  a  defendant,  does  not 
render  the  whole  indictment  bad.— Casily  v. 
State,  32  Ind.  62;  Clark  v.  Same,  Id.  07. 

[c]  (Sop.  1898) 

Where  two  defendants  joined  in  a  faNe 
affidavit  for  a  continuance,  signing  It  together, 
being  sworn  together,  and  one  certificate  f 
oath  being  attached,  an  indictment  charging 
l>oth  with  perjury  is  not  joint  only,  but  joint 
and  several.- State  v.  Winstandley,  fil  N.  fi. 
U'A  151  Ind.  316. 

Burns'  Rev.  St.  1804,  8  1891  (Rev.  St. 
1881,  §  1H22).  provides  that  when  an  indict- 
ment is  for  a  felony  charged  against  two  or 
more  defendants  jointly,  any  defendant  request- 
ing it  before  the  jury  is  sworn  mnst  be  tried 
separately;  and  section  18!^,  cL  10,  provides 
that  defe<-ts  in  criminal  pleadings,  which  do 
not  tend  to  prejudice  the  substantial  rights  ot 
the  defendant  opon  the  merits,  shall  he  disre- 
garded. Held,  that  since  two  defendants  joint- 
ly indicted  for  perjury  were  entitled  to  sepa- 
rate trials,  if  demanded,  they  were  not  preju- 
diced by  the  fact  that  they  were  jointly  indict- 
ed, and  that  such  an  indictment  was  valid. — Id. 

For  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  S§  327-333; 

4  Cent.  Dig.  Assault,  S  113;  24  Cent. 

Dia.  Gaming,  $  231. 
See.  also,  20  Cyc.  p.  902,  22  Cyc.  pp.  873- 

37a 

S12S.  DnvUoltr. 

Motion  to  quash  or  set  aside,  see  post,  S  137. 
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[a]  An  indiotmi?nt  charging  that  the  defendant 
unlawfully,  maliciously,  etc.,  destroyed,  and 
maliciously,  etc.,  caused  to  be  destroyed  a  cer- 
tain quantity  of  potatoes,  cannot  be  objected 
to  on  the  ground  that  it  contains  two  distinct 
ofEenses— (Sup.  1S40)  State  v.  Kuns,  5  Blackf. 
314;  (1857)  Boswell  t.  State.  8  Ind.  498. 

[aa]   (Sup.  1311) 

An  indictment  for  disturbing  a  religious 
society,  etc.,  may  charge  defendant,  in  the  same 
count,  with  disturbing  the  society  and  its  mem- 
bers.—State  T.  Ringer.  6  Blackf.  109. 

[b]    (Snp.  1846) 

A  count  in  an  Indictment  charging  three 
offenses  is  bad  for  duplicity. — State  t.  Shields, 
8  Blackf.  151. 

[bb]   (Sup.  1847) 

An  indictment  alleging  that  defendant  did 
"destroy  and  injure  and  cause  to  be  destroyed" 
a  certain  mare  is  not  multifarious. — State  v. 
Slocum,  8  Blackf.  315. 

[c]  An  indictment  for  keeping  a  gaming  house 
is  not  bad  ^or  charging  that  the  defendant  kept 
and  suffered  his  house  to  be  used  for  gaming, 
etc. ;  otherwise,  if  the  allegation  is  used  in  the 
disjunctive.— (Sup.  1850)  Dormer  v.  State,  2 
Ind.  308;  (1870)  Crawford  v.  Same,  33  Ind. 
301. 

Ecc]   (Snp.  1^0) 

An  indictment  charsin;  defendant  with 
keepin^r  and  suffering  a  house  to  be  kept  for 
framing  is  not  bad,  as  charging  two  offenses.— 
State  V.  Ryman,  2  Ind.  370. 

[d]  (S«p.  1S53) 

A  count  in  an  indictment  under  Rev.  St. 
1843,  c.  53,  S  100,  alleging  that  defendant  did 
"suffer  his  house,  building,  room,  arbor,  booth, 
shed,  and  tenement  to  be  used  and  occupied  for 
gaming,  is  not  duplicitoua  because  of  the  places 
being  alleged  in  the  conjunctive.— State  T.  Al- 
sop,  4  Ind.  141. 

[dd]   (Sop.  185.1) 

The  offenses  of  receiving  and  concealing 
a  specified  stolen  article  may  be  joined  in  the 
same  count.— Keefer  v.  State,  4  Ind.  240. 

[e]  (Sap.  I860) 

An  indictment  charging  that  defmdants 
did  "make  an  assault,"  and  then  and  there  did 
"beat,  bruise,"  etc.,  Is  not  bad  as  charging  both 
an  assault  and  an  assault  and  battery  with  In- 
tent, etc.— State  v.  Farley.  14  Ind.  23. 

Cee]    (Sup.  18IW) 

An  information  for  maliciously  killing  two 
horses,  the  one  by  poisoning  and  the  other  by 
stabbing,  is  not  duplicitoua. — Hayworth  t. 
State,  14  Ind.  500. 

[f]  (Sup.  1866) 

An  indictment  under  1  Gar.  &  H.  Rev.  St. 
p.  16,  alleging  that  defendant,  without  a  li- 
cense, did  unlawfully  sell  for  one  dime,  barter 
for,  and  give  away  certain  intoxicating  liquor 


in  a  less  quantity  than  a  quart,  is  not  objn- 
tionable  as  duplidtons  or  uncertain;  it  not 
being  aa  offense  under  the  statute  to  give  unj 
or  barter  for  liquor.— Steel  t.  State,  26  Ind. 

92. 

[ff]  Duplid^  In  an  indictment  for  a  aiis- 
demeanor  is  a  formal  defect,  not  affecting  tlie 
substantial  rights  of  the  defendant,  and  heoce, 
under  the  statute  (2  Oav.  A  H.  St  p.  404,  S 
(>1).  la  not  a  defect  for  which  the  indictment 
can  be  quashed.— (SuP-  tSOe)  Shafer  t.  SUte, 
20  Ind.  191  r  (187Q)  Bute  t.  Wickey.  54  Ind. 
438. 

[81    (8«p.  isn) 

An  indictment  of  T.  for  obtalung  money 
and  a  signature  as  surety  by  false  pretenses 
charged  that  defendant  "feloniously,  designedlj 
and  with  intent  to  defraud  one  G.,  did  fraudn- 
lently  pretend  to  said  O.  that  he,  said  T..  wsd 
then  and  there  the  owner  of  a  certain  house 
and  lot  in  a  certain  town  named.  In  an  adj^n- 
ing  state  named,  at  great  value,  to  wit,  $2,000 
and  a  certain  harness  shop  in  another  town 
named,  in  said  adjoining  state  named,  of  gmt 
value,  to  wit.  f650.  by  means  of  which  stid 
false  pretenses,  the  said  O.  relying  upon  and 
believing  the  same  to  he  true,  said  T.  did  then 
and  there  feloniously  obtain  from  said  G.  on 
his.  said  T.'s  scde,  and  individual  credit,  the 
sum  of  f400  lawful  money  as  a  loan  for  nioe 
months,  and  the  signature  ot  said  G.,"  etc., 
"with  Intent  then  and  there  to  defraud  said  G.. 
whereas  in  truth  said  T.  was  not  then  and 
there  the  owner,**  etc.  Held,  that  the  indict- 
ment was  not  double.— Todd  t.  State,  31  Ind. 
514. 

[gg]  An  indictment  under  Rev.  St.  ISSl,  f 
2079,  charged  defendant  with  "knowingly  per- 
mitting" gaming  to  be  carried  on  in  his  build- 
ing, and  also  with  "keeping"  a  building  to  be 
used  for  gaming,  in  the  same  count  Held  not 
bad  for  duplicity,  since,  where  both  olfensH 
were  committed  at  the  same  time,  by  the  same 
person,  as  a  part  of  the  same  transaction,  end 
subject  the  offender  to  the  same  punishmeot 
they  may  be  joined  conjunctively  in  one  count 
as  one  offense.— (Sup.  1870)  Crawford  v.  Slate. 
3.H  Ind.  804;  (1885)  Davis  v.  Bute.  100  Ind. 
154. 

[b]     (Sop.  1S72) 

An  indictment  charging  that  defendant  did 
"barter  and  sell"  intoxicating  liquor,  and  alleic- 
ing  that  the  liquor  was  sold  for  20  cenlj.  is 
an  indictment  for  a  sale  only ;  the  word  "lM^ 
ter"  being  lurplnsage.- Leary  t.  State,  39  Ind. 
300. 

[hh]  (Snp.im) 

In  an  indictment  for  selling  intoxicating 
liquor  on  Sunday,  an  averment  that  defend- 
ant had  no  license  or  permit  to  sell  does  not 
render  the  indictment  bad  for  duidicity.  Tbe 
averment  is  merely  surplusage. — State  v.  Hot- 
zell,  53  Ind.  100. 
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V-l     (Sop.  1S76) 

An  iDfonnatioD  chargiiv  that  defendant 
did  "a«M,  barter  and  give  away"  intoxicating 
liquor,  bnt  not  alleging  tbat  anytbiiig  was  paid 
or  exchanged  for  the  Uqnor,  charges  neither  a 
sale  nor  a  barter,  and  hence  is  not  duplicitons, 
being  a  charge  merely  of  giving  away.— Eagan 
V.  State,  53  Ind.  162. 

[il]  An  indictment  for  the  sale  of  intoxicating 
liquors  without  license,  charging  the  sale  of 
such  liquor  "in  a  less  quantity  than  a  quart 
at  a  time,  to  wit,  the  quantity  of  two  gills,  at 
and  for  the  price  of  10  cents,  to  be  then  and 
there  drunk,  and  suffered  to  be  dninlc  in  the 
house,"  etc.,  of  the  defendant,  is  not  bad  for 
duplicity.— <S  up.  1876)  State  v.  Wickey,  54 
Ind.  438 ;  (1877)  Id^  57  Ind.  596. 

U1     (Sup.  1877) 

An  indictment  charging  the  defendant  with 
having  been  found  oa  the  Sabbath  day  "unlaw- 
fully at  common  labor,  and  engaged  iu  his  usu- 
al avocation,  to  wit,"  etc.,  is  not  bad  for  duplic- 
ity.-McCarthy  t.  State.  66  Ind.  203. 

[JJ]     (Sap.  1877) 

An  indictment  for  assault  with  intent  to 
marder,  cba^ng  that  the  defendant  did  "un- 
lawfully, feloniously,  purposely,  and  with  pre- 
meditated malice"  make  an  assault  upon  a 
certaiu  person,  and  "did  feloniously,  purptweiy, 
and  with  premeditated  malice  shoot  a  certain 
pistol"  at  such  person,  with  intent  to  kill  him, 
was  not  bad  for  duplicity.— Jones  t.  State,  00 
Ind.  241. 

[k]    (Sap.  IgSO) 

An  indictment  which  charges  in  technical 
terms  an  assault  and  an  assault  and  battery 
with  intent  to  rob  is  not  bad  for  duplicity. — 
Dickinson  v.  State,  70  Ind.  247. 

[kk]    (Sap.  18S1) 

An  indictment  for  larceny  In  several 
counts  where  a  different  person  is  charged  as 
the  owner  in  each  count,  is  not  bad  for  duplic- 
ity.—Cooper  T.  State,  79  Ind.  206. 

(kkk]   (Sop.  1881) 

Acts  ISSl,  p.  211,  S  172,  prescribes  a  fine 
for  writing,  .printing,  advertising,  or  In  any 
way  publishing  an  account  of  a  lottery  or  gift 
enterprise,  or  for  "in  any  way  giving  publicity 
to  such  lottery,  gift  enterprise,"  etc.  Held,  that 
an  information  charging  that  the  defendant  did 
"unlawfully  write,  advertise,  and  publish  an 
account  of*  a  gift  enterprise  named,  and  did 
"give  publicity  to  such  gift  enterprise  by  un- 
lawfully circulating  a  large  number  of  printed 
copies  of  said  account,'*  did  not  charge  two 
offenses  under  the  statute.— Lohman  r.  State, 
81  Ind.  15. 

[I]    (Sap.  1882) 

An  indictment  for  maintaining  s  public 
nuisance,  chai^ng  in  one  count  the  mainte- 
nance of  a  slaughter  house  and  the  pollution  of 
the  water  of  a  running  stream,  held  bad  for 
duplicity  .—Knopf  v.  State,  84  Ind.  316. 


IU]   (Sap.  1883) 

In  criminal  pleadings  there  can  be  no  join- 
der of  separate  and  distinct  offenses  In  one  and 
the  same  count- Sute  v.  Well.  88  Ind.  286. 

[m]  (Sap.l«B4) 

An  indictment  under  Rev.  St.  1831, 1 5320, 
for  selling  intoxicating  liquors  without  license, 
and  charging  that  a  certain  quantity  was  sold 
to  be  drunk  and  suffered  to  he  drunk  In  the  de- 
fendant's house,  outhouse,  yard,  garden,  and  the 
appurtenances  thereto,  is  not  bad  for  duplicity. 
—Stout  V.  State.  93  Ind.  150. 

[mml  (Sap.  1884) 

Where  defendant  Is  charged  !n  technical 
terms  in  a  single  count  with  an  assault  and 
an  assault  and  battery  with  Intent  to  commit 
a  felimy,  for  each  of  which  offenses  the  same 
punishment  is  prescribed  by  Rev.  St.  1881,  I 
1900,  there  is  no  such  dupUdty  as  will  afford 
ground  for  quashing  the  Indictment. — Siebert  v. 
State,  95  Ind.  471. 

Cn]    (Sap.  1884) 

An  Indictment  ailing  that  defendant  at 
a  certain  time  and  place  did  unlawfully,  fel- 
oniously, without  malice,  and  involnntarily  kill 
a  person  named  by  shooting  him.  while  the 
defendant  was  in  the  commission  of  an  nniaw- 
ful  act,  to  wit,  drawing  a  deadly  weapon,  a  re- 
volver, and  not  in  defense  of  his  person  or 
property,  or  of  those  lawfully  entitled  to  his 
protection,  is  not  had  for  duplicity.— Surber  v. 
State,  99  Ind.  71. 

[nn]   (Sap.  1885) 

An  indictment  Is  not  bad  for  duplicity  for 
joining  in  one  count,  as  one  offense,  offenses 
committed  at  the  same  time  by  the  same  per- 
son as  parts  of  the  same  transaction,  and  sub- 
jecting defendant  to  the  same  punishment- 
Davis  V.  State,  100  Ind.  134. 

[o]     (Sap.  188S) 

An  indictment  charging  the  procuring  an 
abortion,  and  closing,  "and.  in  manner  and  ^onn 
and  by  the  means  aforesaid,  did  then  and  there 
•  *  •  kill  and  murder  her,  the  said  A.  B.," 
held  not  l»d  for  duplicity.— Traylor  r.  State, 
101  Ind.  65. 

[oo]    (Sap.  1885) 

An  indictment  which  chains  the  defendant 
with  only  one  offense,  as  the  same  is  defined  in 
the  statute,  is  not  bad  for  duplicity  merely  be- 
cause it  charges  him  with  the  commission  of 
several  distinct  acts  at  the  same  time  and 
place,  either  one  of  which  would  lie  sufficient 
alone  to  constitute  a  proper  charge  of  such  of- 
fense.—Fahnestock  V.  State,  102  Ind.  150,  1  N. 
E.  872. 

[p]    (Sap.  1S86) 

An  indictment  charging  a  single  sale  to  a 
minor  of  "intoxicating,  spirituous,  vinous,  and 
malt  liquors"  is  not  bad  for  duplicity.— Kream- 
er  V.  State,  106  Ind.  192.  6  N.  E.  341.  , 
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[pp]    (Sop.  1880 

An  indictment  which  chargM  that  the  ac- 
cnsed  created  a  nuisance  by  Aoing  all  of  the 
acts  prohibited  1^^  the  aingle  section  of  the 
Btatnte  (Rev.  St.  18S1,  |  2066).  defining  a  nui- 
sance, is  not  bad  for  duplicitr.— Mercentheiin  t. 
State,  107  Ind.  567,  8  N.  B.  50a 

[Q]    (81IP.  1887) 

An  information  under  section  2003  of  the 
Criminal  Code,  which  charges  that  the  accused 
did  unlawfally  frequent  and  live  in  a  hoase  of 
ill  fame,  kept  by  J.  S.,  did  unlawfully  associ- 
ate with  women  of  bad  character  for  chastity 
in  public  places,  and  did  commit  fornication 
for  bire,  charges  but  one  offense,  that  of  being 
a  prostitute,  and  is  not  bad  for  duplicity.— 
State  V.  Stout,  112  Ind.  243,  13  N.  E.  715. 

[qql    (Sup.  1888) 

An  affidavit  charging  that  defendant,  at 
a  certain  place,  did  then  and  there  unlawfully 
sell  to  W.  and  B.  a  less  quantity  than  a  quart 
of  intoxirating  liquor,  to  wit,  four  gills  of  beer, 
for  the  sum  of  10  cents,  to  be  drunk  as  a  bev- 
erage, said  day  being  the  first  day  of  the  weeic, 
commonly  called  "Sunday,"  sufficiently  charges 
the  unlawful  sale  of  liquors  on  Sunday,  under 
Rev.  St.  1881.  S  2098,  and  does  not  charge  a 
sale  without  a  license,  contrary  to  section  6320, 
so  as  to  make  it  bad  for  duplicity, — Heniy  t. 
State,  113  Ind.  304,  15  N.  E.  593. 

[r]    (S«p.  1888) 
An  indictment  for  murder  charging  an  as- 
sanlt  as  part  of  the  offense.  Is  not  bad  for  du- 
plicity.—Warner  T.  State,  114  Ind.  187,  16  N. 
E.  188. 

[rr]    {8«p.  1889) 

The  two  offenses  of  receiving  stolen  goods 
and  of  the  larceny  of  the  goods  arc  properly 
joined  in  the  same  information. — Kenn^r  t. 
State,  120  Ind.  170.  21  N.  E.  917. 

M  (Snp*  1890) 
Under  Rev.  St,  1881,  {  19S3.  which  makes 
It  an  offense  to  provoke  or  attempt  to  provoke, 
one  having  the  present  ability  so  to  do,  to  com- 
mit an  assault  and  battery,  an  affidavit  charg- 
ing in  a  single  count  that  defendant  "did  pro- 
voke, and  attempt  to  provoke."'  is  not  bad  for 
duplicity,— Marshall  v.  State,  123  Ind.  128,  23 
N.  E  1141. 

[SB]    (S«p.  1891) 

An  information  which  charges  in  one  count 
that  the  defendant  stole  an  article  belonging 
to  one  man  and  an  article  belonging  to  another 
man,  without  alleging  that  the  two  articles 
were  stolen  at  the  same  time  and  by  the  same 
act.  is  had  for  duplicity.— Joslyn  v.  State,  12H 
Ind.  160,  27  X.  E.  492,  25  Am.  St.  Rep.  425. 

[tj  (Sop.  1891) 
An  indictment  is  not  bad  because  it  charg- 
es that  defendant  did  "introduce"  and  "cause  to 
be  introduced"  an  instrument  to  produce  an  ab- 
ortion, since  an  accessory  before  the  fact  may 
be  charged  as  a  principal.— Rhodes  v.  State, 


128  Ind.  189,  27  N.  E.  866,  25  Am.  Sl  Ren 
429. 

An  indictment  for  abortion  hi  not  bsd  for 
duplicity  because  it  shows  both  miscarriage  and 
death.— Id. 

Itt)  '8np.  1895) 

Elliott,  Supp,  I  S62  (White  Cap  Art.) 
provides  "that  if  three  or  more  persons  ahaH 
unite  or  comUne  togeOier  the  pmpose  of 
doing  any  unlawful  act  In  the  nighttime,  m  for 
the  purpose  of  doing  any  unlawful  set,  while 
wearing  white  caps,  masks,  or  being  otherwite 
disguised,  shall  be  deemed  guilty  of  a  riotAin 
conspiracy,  and  upon  conviction  therefor  shall 
be  imprisoned  In  the  state  prison  not  more  than 
ten  years  nor  less  than  two  years,  and  fined  is 
any  sum  not  exceeding  two  tlumsand  dtdlars.* 
Held,  that  a  count  In  an  information  diarf^ng 
that  defendants  did  "unlawfully  and  fdooiondy 
unite  and  coiubiDe  together  for  the  purpose  of 
unlawfully  and  feloniously,  in  a  rnde,  insdMit, 
and  angry  manner,  striking,  beating,  and  hnns. 
iug  one  B.  in  the  nighttime,  and  Aw  the  said 
unlawful  purpose  said  defendants  did  then  and 
there  disguise  themselves  by  wearing  mnAf 
aud  being  otherwise  disguised,"  is  not  bad  Im 
duplicity.— Hobbs  v.  State,  133  Ind.  404,  ^  X, 
E.  1019,  18      R.  A.  774. 

[ttt]  Where  a  statute  makes  it  an  offense  to 
do  any  one  of  a  number  of  things  mentioned 
disjunctively,  all  of  which  are  punishable  alike, 
any  or  all  of  them  may  be  charged  conjnoc- 
tively  in  a  single  count.— (Sup.  1S93)  Sute  r. 
Sarlls,  34  N.  E.  1129,  135  Ind.  195;  (App. 
1803)  Same  v.  JIalone,  35  X.  E.  198,  8  ind. 
App.  8;  (Sup.  1897)  Same  v.  Fidler.  47  N.  E 
464,  148  Ind.  221 ;  (App.  1900)  Same  v.  Daw- 
son, 78  N.  E.  352,  38  Ind.  App.  483. 

[u]     (App.  1893) 

An  indictment  charging  defendants  witb 
obstructing  certain  public  highways,  by  ereot- 
ing  and  maintaining  in  said  highways  a  cer- 
tain pole  and  pout,  is  not  bad  for  dnpHeitr  in 
that  it  charges  more  than  one  offense,  when  it 
appears  that  the  obstruction,  though  affecting 
more  than  one  road,  was  placed  at  their  ^nte^ 
wectiou.— Clift  v.  Slate,  6  Ind.  App.  109,  33  N. 
E.  211. 

tun]  (App.lS93) 

Kev.  St.  1881.  I  2170,  provides  that  a 
conductor  or  other  person  having  charge  of  s 
frci^t  train,  who  suffers  it  to  remain  stand- 
ing across  a  highway,  street,  or  all^,  or  who, 
when  it  becomes  nccessatr  to  stop  a  train 
across  such  way,  fails  to  leave  a  ^ce  of 
00  feet,  shall  be  fined.  Hcfrf,  that  an  affidavit 
charging  that  a  conductor  did  unlawfully  soffiv 
a  train  to  remain  standing  across  a  street,  and 
did  fall  to  leave  a  space  of  GO  feet  across  said 
street,  was  not  bad  for  duplicity.— State  T.  Ms- 
lone,  8  Ind.  App.  8,  36  N.  E.  198. 

[una.!  (Sop.l89G) 

It  Is  proper  under  Rev.  St  18M.  |  1S17 

(Rev.  St.  1881,  §  1748),  to  include  hi  the  same 
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iDdictment  a  charge  of  theft  and  also  of  recelT- 
ine  Btoien  property.— Goodman  T.  State,  141 
iDd.  35,  39  N.  m.  939. 

[T]    (Sop.  1897) 

Ad  indictment  charged  tliat  defendant  did 
faiaeiy.  etc.,  make,  forge,  counterfeit,  and  utter 
a  certain  promissory  note,  with  intent  to  felo- 
niously, falsely,  and  frandulently  defraad.  etc. 
HrJd  not  to  charge  two  offenses,  under  Rev.  St. 
IWM.  S  2354,  providing  that  whoever  falsely 
makes,  alteiB.  forges,  etc.,  any  promissory  note, 
etc.,  with  intent  to  defraud,  or  utters  or  pab- 
lishes  as  true  any  such  iDstniment.  knowing  the 
same  to  be  false,  with  intent  to  defraud,  shall 
be  imprisoned  in  the  state  prison,  etc.— State  t. 
Fidler,  47  N.  E.  464,  148  Ind.  221. 

EttI   (Sop.  1S97) 

An  indictment  under  Bums'  Rev.  St.  1894, 
f  1096,  imposing  a  penalty  on  one  attempting  to 
procure  a  miscarriage,  "if  the  woman  miscar- 
ries or  dies  in  consequence,"  is  not  bad  for  du- 
plicity because  it  alleges  both  miscarriage  and 
death.— Ilauk  v.  State.  148  Ind.  238,  46  N.  E. 
127,  47  N.  E.  405. 

[TTV]    (App.  1897) 

Before  an  afBdavit  can  be  held  bad  for  du- 
plicity, there  most  be  a  Joinder  of  two  or  more 
separate  offenses  in  one  count;  It  not  iwiog 
duplicitons  merely  because  It  contains  a  part 
only  of  the  averments  necessary  to  charge  a 
second  offense.— Herroo  v.  State.  46  N.  E.  540, 
17  Ind.  App.  161. 

[w]     (Snp.  1S99) 

An  information  charRing  that  defendant, 
on  a  certain  day,  at  a  certain  place,  did  "then 
and  there,"  steal,  of  the  property  of  J.,  $."».  and 
the  property  of  S..  ^.T>0,  is  not  bad  for  du- 
plicity, as  prima  facie  It  discloses  that  the 
property  of  both  J.  and  S.  was  taken  at  the 
name  time,  and  as  part  of  the  same  transac- 
tion.—Furnace  V.  State,  54  X.  B.  441,  153 
Ind.  93. 

[WW]  (Snp.  1900) 

Under  Burns'  Rev.  St.  1804,  S  1092  fRev. 
St  lasi,  i  1919;  Homer's  Rev.  St.  S  1010), 
providing  that  whoever  administers  "or"  pro- 
cures poison  to  l>e  administered  to  any  other 
human  being,  with  intent  to  kill,  shall  be 
fniiity,  etc.,  an  indictment  which  charged  that 
the  defendant  did  administer  "and"  procure  to 
be  administered  a  certain  poison  to  another  is 
not  bad  for  duplicity  or  uncertainty,  since  the 
statute  punishes  both  the  administering  of  the 
poison  and  the  procuring  of  the  same  to  be 
administered,  and  proof  of  one  or  both  will  sus- 
tain a  conviction;  and  under  such  a  statute 
the  pleader  has  the  right  to  charge  as  many  of 
the  specified  offenses,  by  using  the  conjunction 
"end,"  as  he  thinks  the  evidence  will  support, 
— Roscnbarger  v.  State,  56  N.  E.  014,  154  Ind. 
425. 

[www)    (Sap.  1901) 

W^ere.  in  a  prosecution  for  obtaining  per- 
sonalty under  false  pretenses,  an  information 


§  185 

alleging  that  the  accused  obtained  possession 
of  the  property  by  giving  in  exchange  there- 
for Confederate  money,  which  he  represented 
to  be  the  good  and  lawful  money  of  the  United 
States,  does  not  charge  two  offenses  in  the 
same  count,  that  of  obtaining  the  property  by 
false  tokens  and  by  false  representations,  but 
only  that  of  obtaining  the  property  by  the  false 
representations  of  the  value  of  the  money  used, 
since  the  Confederate  money  was  genuine  when 
issued.— Finney  v.  State,  50  N.  E.  383, 156  Ind. 
167. 

[x]    (Snp.  1901) 

The  words  "false"  and  "fraudulent"  beins 
used  disjunctively  in  the  statute,  the  indictment 
for  presenting  a  false  and  fraudulent  claim 
against  a  county  did  not  charge  two  crimes, 
and  therefore  was  not  bad  for  duplicity. — Fer- 
ris V.  State,  50  N.  E  475.  156  Ind.  224;  Wil- 
son V.  Same,  58  N.  E.  380.  60  N.  £.  1086,  156 
Ind.  681. 

Ux]   (Spp.  IMl) 

In  a  prosecution  under  Burns'  Rev.  St 
1804,  8  2353  (Rev.  St.  1881,  S  2205 ;  Homer's 
Rev.  St.  1897,  S  2205),  providing  thst  whoever, 
knowing  the  same  to  be  false,  shall  present  for 
payment  to  the  county  auditor  or  other  officer 
any  claim,  false^or  fraudulent,  for  the  purpose 
of  procuring  the  allowance  of  the  same,  or  an 
order  for  payment  thereof,  shall  be  imprisoned, 
etc.,  an  indictment  charging  that  defendant, 
with  intent  to  cheat  and  defraud,  filed  a  false 
and  fraudulent  claim  against  the  county,  "for 
the  purpose  of  securing  its  allowance  by  the 
board  of  commissioners,  and  procuring  an  or- 
der on  the  cotmty  for  payment  thereof,"  was 
not  bad  for  duplicity.— Ferris  v.  State,  59  N.  E. 
475,  156  Ind.  224. 

[xxxl    (Sap.  1901) 

Bums'  Rev.  St  1894,  §  235.S.  makes  it  an 
offense  to  present  for  payment  to  a  board  of 
county  commissioners  any  claim,  knowing  the 
same  to  be  false  or  fraudulent.  Held,  that  an 
indictment  was  not  bad  for  duplicity  because  it 
charged  defendant  with  having  presented  a 
false  and  fraudulent  claim,  since  the  lauguage 
of  the  indictment  only  charged  defendant  with 
one  crime — presenting  a  claim  that  was  both 
false  and  fraudulent. — Wilson  v.  State,  50  X. 
E  380,  60  N.  E.  1086,  156  Ind.  631. 

[y]  (App.  1904) 

Under  Burns'  Ann.  St.  1001,  §  2180,  pro- 
viding that  whoever,  for  the  purpose  of  gam- 
ing with  cards  or  otherwise,  travels  from  place 
to  place,  or  frequents  sny  place  where  gambling 
is  permitted,  or  engsges  in  gambling  for  a  live- 
lihood, is  a  common  gambler,  all  the  acts  men- 
tioned disjunctively  in  the  statute  may  be 
charged  conjunctively  in  a  single  count  of  an 
indictment  as  constituting  a  single  offeu-ie.- 
Bickel  V.  State,  70  N.  E.  548,  32  Ind.  App. 
6.16. 
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[ry]  (App.i90t) 

Burns'  Ann.  St.  1901,  |  2291,  imposes  a 
penalty  on  any  one  having  ebarse  of  a  railway 
train  who  permits  the  same  to  remain  standinc 
across  any  street,  or  who,  whenever  It  becomes 
necessary  to  stop  a  train  across  any  street, 
fails  to  leave  a  certain  space  across  the  street 
HeU,  that  where,  on  a  prosecution  nnder  the 
statute,  the  affida^t  charsed  the  stopping  of  a 
train  across  a  street,  and  failure  to  leave  a 
space,  the  act  charged  constituted  but  one  of- 
fense.—Becker  V.  Sute,  71  N.  E.  188,  33  Ind. 
App.  261. 

[ryyl  (App.l9(M> 

Ad  Information  charging  defendant  with 
unlawfully  using  a  building  as  a  slaughter- 
hoase,  and  rendering  animals  therein  at  and 
near  certain  public  highways,  and  with  unlaw- 
fully permitting  the  slaughterhouse  to  become 
offensive  from  decayed  animal  matter,  so  that 
the  air  thereabouts  was  contaminated,  whereby 
the  enjoyment  of  life  of  the  inhabitants  there 
living  was  prevented,  and  their  health  and  the 
health  of  the  public  passing  along  the  highway 
endangered,  does  not  charge  two  separate  of- 
fenses.—Lipschitx  V.  State,  72  N.  E.  145.  33 
iQd.  App.  648. 

[E]    (Sop.  1907) 

An  indictment  alleging  t^at  accused  oper- 
ated, near  public  highways  and  residences  of 
divers  inhabitants,  a  grease  and  fertilizer  fac- 
tory; that  he  hauled  to  the  factory  carcasses 
of  dead  animals,  cut  the  same  to  pieces,  cooked 
the  bodies  thereof,  and  caused  offensive  smells 
to  escape;  that  large  quantities  of  blood  and 
offal  of  the  bodies  were  permitted  to  run  over 
the  floor  of  the  building;  that  he  stored  in  the 
building  and  threw  out  on  the  ground  nearby 
large  quantities  of  the  cooked  meat  and  bones, 
whereby  the  air  In  and  about  the  factory  be- 
came noxious,  and  that  the  inhabitants  residing 
in  the  neighborhood  and  the  persons  traveling 
on  the  highways  were  injured  thereby — charges 
an  offense  under  the  public  offense  act  (Acta 
1005,  p.  709,  c.  169,  g  535),  punishing  one  who 
maintains  any  building  for  any  business  which 
by  occasioning  noxious  exhalations  becomes  In- 
jurious to  the  comfort  and  property  of  individ- 
uals or  the  public,  and  does  not  chaise  an  of- 
fense under  section  637.  punishing  one  who 
puts  the  carcass  of  dead  animals  on  any  field, 
street,  etc.  to  the  annoyance  of  any  persons, 
and  it  is  not  bad  for  duplicity.— Myers  v.  State, 
109  Ind.  403,  82  N.  E.  763. 

[ez]    (Sap.' 1908] 

Under  Act  March  16.  1907  (Acts  1907,  p. 
689,  c.  293,  8  1 ;  Bums'  Ann.  St.  1908,  8  8351), 
making  it  an  offense  to  keep  a  place  where  in- 
toxicating liquors  are  illegally  sold,  or  to  be 
found  in  possession  of  such  liquors  for  such 
purpose,  an  affidavit  charging  defendant  with 
unlawfully  keeping  a  place  where  intoxicating 
liquors  were  illegally  sold,  and  with  keeping  in 
his  possession  such  liquors  for  the  purpose  of 
making  such  unlawful  sales  thereon,  charged 


bnt  one  offense,  and  was  not  bad  for  dnplidty. 
-Tasel  V.  State,  170  Ind.  585,  84  N.  E.  ffT2. 

bxE]    (Snp.  1908) 

An  indictment  for  rape  on  a  child  onder 
16  years  of  age,  which  charges  an  assanlt  and 
battery  and  rape,  is  not  bad  for  duplicity.— 
Cheek  V.  State,  171  Ind.  98,  85  N.  E.  7i9. 

Fob  Cabes  fbom  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  81  334-400; 

4  Gekt.  Dig.  Assault,  i  114;  24  Czyr. 

DIO.   Gaming,  8$  224,  23&i   25  CXnT. 

Dig.  High.  8  449;  37  Cent.  Dig.  Nnii. 

8  206;  41  Cbht.  Dig.  R.  R.  §  784. 
See,  also,  20  Cyc  p.  902,  21  Cyc  p.  85^  22 

Cyc.  pp.  376-388. 

8126.  Joinder  of  eonats. 

Aider  by  verdict,  see  post,  8  202. 

Fob  Cases  fbou  Otbeb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  !S  401- 

424;   18  Cent.  Dig.  Embez.  5  39;  2^ 

Cent.  Dig.  Gaming,  8  233. 
See,  also,  6  Cyc.  p.  224,  8  Qfc  p.  660,  20 

Cyc.  p.  902;  21  Cyc  p.  859^  22  Cyc  pp. 

389-404. 

S  127.    In  senevaL 

[«]     (Snp.  IST5) 

An  indictment  containing  a  valid  charge 
of  an  assault  and  battery,  and  a  bad  charge 
of  an  intent  to  commit  a  crime,  is  good  od  a 
motion  to  quash.— Greer  v.  State,  50  Ind.  2(i7, 
19  Am.  Rep.  709;  McOnire  v.  Same,  50  InL 
284. 

[b]    (Svp.  1906) 

Under  the  statutes,  a  prosecution  by  affi- 
davit and  information  may  be  on  more  than 
one  count.— Knox  v.  State,  73  N.  E.  255,  164 
Ind.  226,  108  Am.  St.  Bep.  291. 

Fob  Cases  frou  Otheb  States,  ' 

See  27  Cent.  Dig.  Ind.  &  Inf.  88  401,  402. 
See,  also,  22  Cyc.  p.  389. 

8  188.  —  Same  oSwua. 

Ul  <Snp.l83&} 

A  count  charging  a  robbeiy  of  A.  may  be 
joined  with  a  count  charging  an  assault  with 
intent  to  rob  A.— McGregg  t.  State,  4  Bladd, 
101. 

[b]  (Snp.  I860) 

An  indictment  may  contain  several  coiuti 
charging  the  same  transaction,  though  amoiyil- 
ing  to  a  felony,  in  different  modes,  in  order  to 
meet  the  proof  of  the  case;  and  the  iodict- 
ment  cannot  be  quashed  for  this  cause  if  it  do 
not  appear  that  different  transactions  or  fd* 
onies  are  charged.— Engleman  t.  State,  2  lad. 
91,  52  Am.  Dec.  4M. 

[c]  (Snp.  1860) 

Counts  alleging  a  murder  by  bominf,  by 
beating,  and  by  both  burning  and  beatiiv,  mtf 
be  joined.— Joy  v.  State,  14  Ind.  139. 
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[d]     (Sup.  1873) 

An  iadictmeot  may  charge  a  Uiceny  of 
A.*s  property  in  one  connt,  and  of  B.*s  in  an- 
other count,  at  the  same  time  and  place,  where 
the  character  of  the  property  is  sach  that  it 
may  hare  constituted  one  offense,  and  a  con- 
viction of  one  of  the  alleged  larcenies  might 
be  a  bar  as  to  the  other.— Bell  t.  SUte,  42  Ind. 
335. 

Fw  Cases  fbox  Onns  SrAtss, 

Seb  27  Cert.  Dig.  Ind.  &  Inf.  H  40S~413; 
18  Cbitt.  Dig.  Embez.  %  3d;  2A  Cent. 
DlQ.  Gaming,  S  233. 
See,  also,  22  Cyc.  pp.  390-393. 

S  1S9.  —  Different   offaaaea    In  ammo 
trauaotion. 

fal  One  may  be  charged  in  one  count  of  an 
indictment  with  stealing  and  in  another  with 
receiving  atolen  goods.— (Sap.  1853)  Keefer  v. 
8ute.  4  Ind.  246;  (1860)  Haynard  t.  Same.  14 
Ind.  427. 

[b1   (Snp.  ueo) 

Where  an  indictment  contains  two  connts, 
one  for  making  and  the  other  for  uttering  false 
coin,  it  la  discretionary  with  the  trial  court 
whether  or  not  the  indictment  shall  be  quashed 
for  cliarging  more  than  one  felony  againat  de- 
fendant.—McGregor  V.  State,  16  Ind.  9. 

Different  felonies,  not  belonging  to  differ- 
ent classes  or  growing  out  of  separate  transac- 
tions, may  sometimes  be  joined  In  the  same 
indictment,  without  subjecting  it  to  t>e  quashed, 
or  the  prosecutor  being  put  to  his  election.— Id. 

Id    (Snp.  1892) 

Under  Rev.  St.  18S1,  |  1748,  providing 
that  an  indictment  for  larcmy  may  contain  a 
count  for  obtainiiv  the  same  goods  Ijy  huiglary, 
it  need  not  affirmative  appear  from  the  indict- 
ment that  the  goods  are  the  same,  and  it  is  suffi- 
dent  that  the  contrary  does  not  appear.— Mc- 
Collough  T.  State,  81  N.  E.  1116.  132  Ind.  427. 

td]     (Snp.  1897) 

Under  Rev.  St.  18»4.  1817  (Rev.  St. 
1881,  I  1748),  allowing  an  indictment  for  lar- 
ceny to  contain  a  count  charging  burglary,  the 
latter  count  need  not  describe  the  goods  intend- 
ed to  be  stolen  as  the  same  goods  charged  in 
the  other  count  to  have  been  stolen.— Reed  t. 
Sute,  46  N.  E.  135,  147  Ind.  41. 

Foe  Cases  ntou  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  SI  414-418; 

4  Cent.  Dig.  Arson,  {  33. 
See,  also,  22  C^c.  pp.  S84-397;  note,  41 

Am.  Rep.  249. 

1 130.    IMstlaet  offeaaoa  in  general. 

[a]    (Snp.  1S44) 

The  joinder  of  counts  for  separate  felonies 
in  an  indictment  is  a  good  cause  for  quashing 
the  Indictment,  on  motion  made  before  plead- 
ing to  iaane.— Welniorpflin  t.  Sute,  7  Blaclif. 
186. 


§  132 

[b]  (flap.  1847) 

If  it  appear  that  the  several  counts  In  an 
indictment  charge  distinct  felonies,  and  not  one 
and  the  same  felony  in  different  words,  the 
indictment  should  l>e  quashed.— State  v.  Smltli, 
8  BUchf.  488; 

[c]  (S«p.  1876) 

Different  counts  charging  felonies  may  be 
joined  In  the  same  Indictment— Merlon  T. 
State.  51  Ind.  14. 

[d]  (Snp.  1S78) 

Several  felonies  of  the  same  class  may  be 
joined  in  different  counts  in  the  same  indict- 
ment.—Merricic  V.  State,  63  Ind.  327. 

le]     (Bnp.  18S1) 

An  indictment  properly  charged  a  larceny 
in  separate  counts  In  each  of  which  the  goods 
stolen  were  alleged  to  be  the  property  of  dif- 
ferent persons.— Cooper  v.  State,  79  Ind.  206. 

[f]    (Snp.  18ST) 

Where  an  indictment  contained  several 
counts,  it  should  not  l>e  quashed  because  of  mis- 
joinder, unless  it  clearly  appeared  on  the  face 
thereof  that  different  and  distinct  crimes  were 
charged  in  the  different  counts  which  could  not 
be  joined  in  the  same  indictment,  and  unless 
the  prosecutor  declined  to  elect  and  manifested 
a  purpose  to  insist  on  a  conviction  on  each 
connt.-Glover  v.  State,  10  N.  E.  282,  109  Ind. 
891. 

Fob  Cases  fbom  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  SI  419-421. 
See.  also.  22  Cyc.  p.  898. 

1 132.  Elaetloa. 

Election  between  acts  of  accused,  proof  of 
M-bich  is  offered  undw  one  count,  see  Crim- 
inal Law,  8  678. 

[a]  (Snp.  1S35) 

If  an  indictment  for  a  felony  contain  sev- 
eral counts,  and  it  l>e  proved  to  be  the  design 
of  the  prosecuting  attorney  to  convict  the  de- 
fendant of  separate  felonies,  the  court  will 
compel  him  to  elect  on  which  count  be  will 
rely;  but  the  mere  circumstance  of  there  be- 
ing several  counts  is  not  of  itself  sufficient  to 
require  such  an  election  to  be  made.— McGre^ 
V.  State,  4  Black!  101. 

[b]  (Snp.  1844) 

The  joinder  of  counts  for  separate  felonies 
in  an  indictment  Is  a  good  cause  for  quashing 
the  indictment,  on  motion  made  before  plead- 
ing to  issue :  but  the  refusal  of  the  court,  in 
such  case,  after  plea,  to  compel  the  prosecut- 
ing attorney  to  elect  on  which  count  he  will 
proceed,  la  not  error.— Weincoipflin  v.  State,  7 
Blaclrf.  186. 

[c]  (Snp.  IffiO) 

If  an  indictment  contains  several  counta 
charging  the  same  larceny  in  different  modes, 
the  defendant  cannot,  without  showing  other 
cause  than  what  appears  on  the  face  of  the  in- 
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dictment,  on  motion,  compel  the  prosecutor  to 
elect  on  which  count  he  will  proceed;  but  the 
prosecutor  may  apply  the  evidence  relating  to 
the  larceny  to  whichever  count  it  will  sustain; 
but  if,  on  the  trial,  the  evidence  tends  to  show 
distinct  larcenies  which  might  be  embraced  In 
the  Indictment,  the  prosecutor  will  be  compell- 
ed to  elect  as  to  which  of  the  larcenies  he  will 
rely  upon  on  the  trial,  and  confine  his  evidence 
to  that.— Engleman  v.  State,  2  Ind.  91,  52  Am. 
Dec.  494. 

[d]  The  state  need  not  elect  on  which  count 
of  an  Indictment  it  will  proceed  to  trial  where 
the  several  counts  relate  to  the  same  transac- 
tion.-(Snp.  1800)  Joy  v.  State.  14  Ind.  130: 
(1875)  Slerahon  v.  Same,  51  Ind.  14;  (1875) 
Miller  v.  Same,  Id.  405;  (187."i)  Wall  v.  Same. 
Id.  453;  (lOa"))  Knox  v.  Same,  73  N.  B.  255, 
104  Ind.  226,  108  Am.  St.  Rep.  291. 

[fli     (Sap.  IS60) 

Counts  alleginir  a  murder  by  burning,  by 
beating,  and  by  both  burning  and  beating,  may 
be  joined;  and  the  state  cannot  be  compelled 
to  elect  between  tbem  at  the  trial.— Joy  v. 
State,  14  Ind.  130. 

Where  the  court  ordeis  an  election  on  the 
trial  of  an  indictment  containing  several 
<'ounts,  it  will  be  presumed  that  the  indictment 
<.-harged  distinct  offenses.— Id. 

It]  (Svp.  18T0) 
An  indictment  charged  a  burglary  and  lar- 
ceny in  the  first  account,  larceny  in  the  second, 
and  receiving  stolen  goods  in  the  thi^d ;  it  be- 
ing apparent  that  the  same  larceny  was  the  aub- 
jevt  ot  the  three  counts.  Held,  that  the  state 
could  not  be  required  to  elect  u>wq  which  count 
it  would  first  put  defendant  on  trial.— Gandol- 
pho  V.  SUte,  33  Ind.  439. 

[g]  (Sap.  1871) 

Where  a  defendant  was  indicted  in  sepa- 
rate counts  in  the  same  indictment  for  embezzle- 
ment and  grand  larceny,  it  was  not  error  for 
the  court  to  refuse  to  require  the  state  to  elect 
on  which  count  he  should  be  tried.— tiriifith  v. 
State,  30  Ind.  400. 

[h]  (Snp.  1875) 

An  indictment  charged,  in  the  first  instance, 
an  assault  and  battery  on  a  certain  feiiinle,  and 
then,  after  the  words,  "and  did,  then  and  there," 
tftc,  charsed  substantially  that  in  the  same 
iransactiou  defendant  did,  "unlawfully,  forcibly, 
and  affainst  her  will,  feloniously  ravish,  and 
carnally  know,"  such  woman,  thereby  charging 
only  one  substantive  offense,  that  of  rape.  On 
motion  of  defendant  the  court  improperly  re- 
quired the  prosecuting  attorney  to  elect  whether 
to  put  defendant  on  trial  for  a  rape,  or  for  an 
assault  aud  battery,  and  the  prosecuting  at- 
torney elected  to  try  him  for  a  rape,  but  the  jury 
returned  a  verdict  for  assault  and  battery. 
Held  that  on  a  new  trial  being  granted,  it  was 
not  error  for  the  court  to  overrule  a  motion  to 
quash  the  indictment,  on  the  ground  that  aucb 


election  eliminated  the  charge  of  an  assault,  or 
an  assault  and  lottery,  since  every  cbarie  of 
rape  necessarily  includes  a  charge  of  assault  aad 
battery.— Mills  v.  SUte.  52  Ind.  187. 

[1]  (Sup.  1877) 
Under  an  indictment  charging  a  disturb- 
ance of  a  religious  body  on  a  certain  date,  when 
met  for  business  purposes,  evidence  was  re- 
ceived, without  objection,  of  a  prior  disturV 
ance  of  a  meeting  for  purposes  of  womhip. 
Subsequently  evidence  was  introduced  of  a  dis- 
turbance of  the  meeting  charged.  Held,  that 
the  court  properly  refused  to  require  the  Ptat.- 
to  elect  on  which  disturbance  it  would  rely  for 
a  conviction.— Kidder  t.  State,  58  Ind.  iS*. 

Ui     (Sn|i.  1877) 

It  rests  in  the  discretion  of  the  trial  court 
to  compel  the  state  to  elect  on  which  of  two 
counts,  in  an  indictment  for  murder  in  the  first 
degree,  it  will  put  the  defendant  on  trial.— Sny- 
der T.  State,  59  Ind.  105. 

[k]   (8«p.  1978) 

Where  the  state  gives  evidence  of  one  act 
of  the  description  charged,  an  election  is  there- 
by made,  and  the  state  will  not  then  be  permit- 
ted to  fhow  another  specific  act,  and  claim  t 
conviction  therefor,  or  abandon  the  act  fint 
shown.— Richardson  t.  State,  63  Ind.  182. 

[1]    (Sap.  1S78) 

Several  felonies  of  the  same  class  may  be 
joined  in  different  counts  in  the  same  iddici- 
ment,  and  the  state  cannot  be  compelled  to 
elect  upon  which  one  the  defendant  shall  be 
tried.-Merrick  t.  State,  63  Ind.  837. 

[m]    (Sap.  1878) 

On  trial  of  an  indictment  contaisins  one 
count  chaiging  burglary  and  another  chargios 
larceny,  the  court  overruled  the  defendant's  mo- 
tion to  compel  the  state  to  elect  on  which  count 
to  proceed,  and  the  jury  found  him  guilty  of 
burglary.  Held,  that  this  was  within  the  dis- 
cretion of  the  court,  and  that  the  verdict  ac- 
quitted him  of  larceny.— Short  T.  State.  63  Ind. 
37(J. 

[n]    (Snp.  1678) 

It  is  within  the  discretion  of  the  coort  t) 
require  prosecuting  attorney  in  a  criminal  cas^ 
to  elect  on  which  of  the  coiints  of  the  indiii- 
ment  he  will  go  to  trial ;  and,  where  evidentr 
of  the  facts  charged  in  all  of  the  other  couot^ 
is  admissible  under  the  count  on  which  be  has 
so  elected  to  go  to  trial,  error  in  compelling  the 
election  will  be  regarded  harmless.— State  v. 
Dufour,  63  Ind.  567. 

[o]     (Sap.  1882) 

It  is  a  matter  for  the  discretion  of  the  trial 
court  whether  the  state  shall  be  compelled  to 
elect  on  which  count  it  will  proceed,  each  count 
charging  the  same  felony;  and  the  supreme 
court  will  not  review  the  decision  of  the  (rial 
court  on  the  point— Beaty  t.  State,  S2  InL 
21'8. 
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[p]    (Sup.  USI) 

The  compelling:  of  an  election  as  to  which 
count  of  an  indictment  shall  be  proceeded  upon 
is  discretionary  with  the  conrt.— Danti  t.  State, 
87  Ind.  398. 

When  an  informatioii  chairges  ia  the  first 
cooDt  that  defendant  reeeived  stolen  soods,  and 
in  the  second  the  larceny  of  the  goods,  the  state 
is  not  compelled  to  elect  on  which  count  it  will 
proceed.— Kennegar  t.  State,  120  Ind.  17^  21 
X.  E.  917. 

in     (App.  1891) 

A  motion  to  require  the  prosecuting  attor- 
ney to  elect  for  what  particular  offense  he  will 
seek  to  convict  is  premature  wben  made  iiefore 
it  has  been  clearly  shown  by  the  evidence  that 
more  than  one  distinct  offense  of  the  kind  charg- 
ed has  been  committed  by  the  defendant.— 
Squires  t.  State,  3  Ind.  App.  114,  28  N.  B.  708. 

M  (««p.l892) 
Where  an  indictment  contaiDfl  counts 
diarging  the  larceny  and  burglary  of  the  same 
goods,  it  is  largely  in  the  court's  discretion 
whether  or  not  to  compri  the  imMecution  to 
elect  on  which  count  it  will  proceed.— McOol- 
loni^  T.  Stafe.  31  N.  B.  1116.  182  Ind.  427. 

[t]    (Snp.  1897) 
Where  an  indictment  chaises  bui^lary  and 
larceny  in  separate  counts,  the  state  need  not 
elect.— Beed  v.  State,  147  Ind.  41,  46  N.  E. 
135. 

For  Cases  from  Other  States, 

See  27  Cent.  Dia.  Ind.  &  Inf.  S6  42.V 
453  ;  4  Cent.  Dig.  Assault.  S  114;  6 
Cekt.  Dig.  Big.  {32;  S3  Cent.  Dig. 
Fo^.  S  122;  24  Cent.  Dig.  Gaming,  | 
234. 

See,  also.  1  Cyc.  p.  194,  20  Cj-c.  p.  002. 
Cyc.  pp.  4Q4-410;    note,  92  Am.  Dec. 
600. 


VO.  MOTION  TO  QUASH  OR  DISMISS, 
Ain>  DBMVBItEB. 

Appellate  jurisdiction  of  proceedings  to  quash 
indictment  as  dependent  on  whether  crasti- 
tutional  question  is  iorolved,  see  Courts,  S 
220(7). 

As  bar  to  subsequent  prosecution,  see  Grih- 

THAI.  lUW.  I  177. 

Motion  to  direct  verdict,  see  Cbiminai.  Iaw, 
I  753. 

Quashing  indictment  as  termination  of  prosecu- 
tion, see  Mauciodb  Prosecution,  i  35. 
Waiver  of  objections  to  rulings,  see  post,  1 197. 

I ISS.  Mod*  ttf  uklBc  obiMtloms  Im 
cement. 

M  (8«p.lH2) 

An  objection  to  an  indictment  because  the 
grand  Jury  that  found  it  was  irregularly  Im- 


paneled must  be  made  by  plea,  and  not  by  mo- 
tion to  quash.— State  t.  Freeman,  6  Blaekf.  248. 

[b]   (Sup.  1846) 

An  indictment  cannot  be  objected  to  be- 
cause one  of  the  grand  jurors  who  found  it  was 
an  alien,  dnee  the  objection  should  have  been 
made  by  challenge.— State  t.  Taylor,  8  Blackf, 
17a 

[o]    (9np.  1U7) 

Whether  the  joinder  of  counts  for  distinct 
felonies  in  an  indictment  is  a  good  cause  for 
quashing  part  of  the  indictment,  qotere. — State 
T.  Smith,  8  BUckf.  480. 

[d]    (Sop.  18SI) 

Where  objection  is  made  that  the  indict- 
ment does  not  accurately  describe  the  property, 
the  same  should  not  be  quashed  if  the  objection 
is  not  applicable  to  all  the  property  described. 
The  proper  way  to  save  the  question  is  to  ob- 
ject to  the  admission  of  any  evidence  concern- 
ing the  property  alleged  to  have  been  improp- 
erly described.— Shafer  t.  State.  74  Ind.  90. 

M    (Sep.  U81) 

A  plea  in  abatement,  seeking  to  attack  the 
manner  in  which  a  grand  jury  was  oiganised, 
must  show,  not  only  that  the  question  pre- 
sented by  It  was  not  raised  by  a  challenge  to 
the  array,  but  also  that  the  defendant  bad  no 
suitable  opportunity  of  challenging  the  array. — 
McClary  t.  State,  75  Ind.  280. 

[f]  (Sap.  1882) 

Merely  formal  objections  to  an  indictment, 
such  as  the  manner  in  which  it  is  signed,  by  the 
prosecuting  attorney,  are  not  presented  either 
by  a  motion  to  quash  or  in  arrest  of  judgment. 
—Knight  V.  State.  84  Ind.  73. 

[g]  f8«p.lSS3) 

Defects  and  irregularities  not  apparent  on 
the  face  of  the  indictment  must  be  pleaded  in 
abatement— Pointer  v.  State,  89  Ind. 

[h]  (Sup.  imt 

The  fact  that  the  grand  jurors  were  not 
freeholders  of  the  county,  if  not  shown  on  the 
face  ,of  the  indictment  itself,  cannot  be  taken 
advantage  of  by  motion  to  quash,  bnt  only  by 
plea  in  abatement.— Mathis  t.  State,  04  Ind. 
562. 

[1]  (Sap.  1888) 
In  criminal  pleading  fbr  uncertainty  in 
the  statement  of  the  facts  constituting  the  of- 
fense intended  or  attempted  to  be  charged,  an 
indictment  or  information  can  only  be  assailed 
or  questioned  by  a  motion  to  quaidi,  and  never 
by  a  motion  in  arrest  or  by  an  assignment  here, 
for  the  first  time,  that  the  facts  stated  in  the 
pleadings  are  not  sufficient  to  constitute  a  pub- 
lie  offense.— Stewart  v.  State,  16  N.  E.  186,  IIS 
Ind.  503. 

an  (Sep.  1895) 

For  uncertainty  in  the  statement  of  the 
facts  constituting  the  offense,  an  indictment 
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can  only  be  aasfliled  by  a  motion  to  qaavh,  and 
npver  by  a  motion  in  arrest,  nor  by  an  assign- 
ment on  appeal  for  the  first  time  that  tbe  facts 
stated  do  not  constltnte  a  public  oifense.— 
Cbandler  t.  State,  39  N.  E.  444,  141  Ind.  106. 

[k]     (Snp.  3S9T) 

The  question  whether  an  indictment  states 
facts  constituting  an  offense  should  be  present- 
id  by  motion  to  quash  or  in  arrest,  and  not  by 
motion  to  direct  a  verdict. — State  t.  Beach.  43 
N.  E.  MQ,  46  N.  E.  145,  147  Ind.  74,  3tt  L.  R. 
A.  170. 

ni    (Snp.  1905) 
Tliough  Bums*  Ann.  St.  1001.  { 1450  (Rev. 
St.  1881,  S  provides  that  no  person  aball 

be  appointed  a  jury  commissioner  who  at  the 
time  is  a  party  to  or  interested  in  a  cause  pend- 
ing in  the  county,  which  may  be  tried  by  a 
jury  to  be  drawn  during  the  calmdar  year  next 
succeeding  his  appointment,  an  indictment 
found  by  the  grand  jury  appointed  by  jury  com- 
missioners, one  of  whom  was  a  stockholder  in 
a  corporation  against  which  an  nctiOQ  was 
iK-nding,  is  not  subject  to  attack  by  plea  in 
abatement— State  t.  Sutherlin,  1G5  Ind.  330, 
75  N.  E.  642. 

Fob  Casbs  fbom  Other  States, 

See  27  Gext.  Dio.  Ind.  &  Inf.  H  454-468; 

24  Cent.  I^o.  Gaming,  S  220. 
See,  also,  22  Cyc.  p.  410. 

8  135.  Motion  to  qnath  or  act  aaid*. 

Fob  Casks  fbom  Other  Statks. 

See  27  Cent.  Dig.  Ind.  &  Inf.  SS  470-487. 
See,  also,  22  Cyc.  pp.  412-127. 

6  137.    Gnmnds. 

[a]  If  any  of  aeveral  counts  of  an  indictment 
are  good,  a  motion  addressed  to  them  jointly  to 
quash  the  indictment  should  be  overruled.— 
(Sup.  1853)  State  v.  Staker,  3  Ind.  570;  (1S59) 
Dukes  T.  State,  11  Ind.  557,  71  Am.  Dec.  370; 
(18T7)  Jarrell  T.  Seme,  58  Ind.  293;  <1882) 
Dantz  T.  Same,  87  Ind.  308;  (1886)  Bryant  t. 
Same,  106  Ind.  549,  7  N.  E.  217. 

[b]  (Sap.  1853) 
The  fact  that  one  of  the  grand  jury  was 
discharged,  and  another  sworn  and  sent  to  the 
grand  jury  room  in  his  stead,  is  insufficient 
grounds  to  quash  an  indictment  founded  upon 
a  bill  found  by  them,  where  the  record  shows 
that  there  were  still  14  grand  jurors,  and  did 
not  show  that  the  juror  sworn  in  the  place 
of  tbe  one  disctiarged  acted  with  them  in  find- 
ing the  bilL-State  t.  Wingate,  4  Ind.  193. 

Id     (Snp.  1803) 

The  absence  of  a  Christian  name  of  accused 
from  an  indictment  and  of  an  allegation  that  he 
has  none  may  be  availed  of  by  motion  to  quash. 
-Gardner  v.  State,  4  Ind.  632. 

[d]    (8«p.  1864) 

No  indictment  shall  be  quashed  for  any 
surplusage  or  repugnant  allegation  when  there 


is  sufficient  matter  alleged  to  indicate  tbe  crimp 
and  the  person  charged,  or  when  the  offense  is 
charged  with  such  a  degree  of  certainty  that 
the  court  may  pronounce  Judgment  on  a  con- 
viction according  to  tbe  right  of  th«  case.— Wall 
V.  State,  23  Ind.  150. 

[e]  A  motion  to  quash  an  indictment  must  as 
a  general  rule,  be  predicated  upon  objections 
apparent  on  the  face  of  tbe  indictroeoL — (Sup. 
1873)  Bell  T.  State,  42  Ind.  335;  (1^4)  Willey 
V.  Same,  46  Ind.  363. 

If]     (Snp.  1875) 

An  indictment  containing  a  valid  charge 
of  an  assault  and  battery,  and  a  bad  diarge  of 
an  Intent  to  commit  a  crime.  Is  good  on  a 
motion  to  quash.— Greer  v.  State,  50  Ind.  267. 
19  Am.  Rep.  709;  McGuire  r.  Same,  90  Ind. 
284. 

[g]  (Snp.  1878) 

Under  the  express  provisions  of  2  Rev.  St. 
1876,  p.  399,  an  Indictment  may  be  quashed 
when  it  appears  upon  its  face  that  the  grand 
jury  had  no  legal  authority  to  inquire  into  the 
offense,  that  tbe  facts  stated  do  not  constitate 
a  public  offense,  or  that  the  indictment  coo- 
tains  matter  which.  If  true,  would  constitote  a 
legal  justification  of  the  offense  diaiged.-4tate 
T.  Howard,  63  Ind.  602. 

2  Rev.  St.  1876.  p.  886.  expressly  profidci 
that  no  indictment  or  Infonnation  shall  be 
quashed  for  any  defect  or  Imperfection  wUd 
does  not  tend  to  the  prejudice  of  the  sabsttn- 
tial  rights  of  defendant  npon  the  merits.— Id. 

[h]  tSnp.  UU) 

Where  separate  affidavits  in  support  on  aa 
Information  for  the  ill^ai  sale  of  intozicatins 
liquors  were  treated  as  separate  counts  of  a 
single  affidavit,  and  no  objection  was  urged  to 
what  was  treated  aa  the  second  count  of  tbe 
affidavit  which  was  sufficient,  there  was  no  e^ 
ror  in  the  court's  refusing  to  quash  the  affidarit 
as  a  whole.— Stoner  t.  Stat^  80  Ind.  89. 

[I]    (Snp.  18SS) 
The  accused  has  no  right  under  the  rules 
of  criminal  procedure  to  move  to  strike  out  pan 
of  an  indictment.— Gallaber  v.  State.  101  Ind 
411. 

U]  (Sap.  1892) 
Under  Rev.  St.  1881,  I  1750,  presrribins 
tbe  grounda  on  which  a  motion  to  qnash  an  ht- 
dictment  or  Information  may  be  based,  tbe  fail- 
ure of  an  information  to  allege  that  the  coort 
was  In  session  when  tbe  same  was  filed,  and  to 
refer  to  the  affidavit  filed  as  the  source  of  the 
prosecutor's  information,  is  not  ground  tot 
quashing  such  Information.— Blaker  T.  State,  29 
N.  E.  1077,  130  Ind.  203. 

[k]   (Sup.  imy 

Rev.  St.  1894,  8  1802  (Rev.  St  1881,  I 
1783),  provides  that  It  shall  not  be  necessarj-  to 
state  in  an  information  the  reason  for  not  pnue- 
cuting  by  indictment,  in  order  to  exercise  the 
right  provided  by  Rev.  St.  1894,  {  174S  (Ber. 
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St.  18S1,  {  1679),  to  prosecute  by  information 
Then  the  court  ia  in  session  and  the  grand  jury 
[9  not  in  seasioD  or  has  been  discharged.  Held, 
that  an  objection  that  the  iDfonnation  doea  not 
affirmatively  disclose  the  right  to  so  prosecute 
was  not  raised  by  a  motion  to  quash  the  in- 
formation.—Wrigbt  T.  State,  144  Ind.  210, 43  N. 
E.  10. 

nj    (App.  1897) 
Duplicity  in  an  affidavit  charging  an  of- 
fense is  ground  for  quashing  the  affidavit— Her- 
ron  V.  State,  46  N.  E;.  540.  17  Ind.  App.  161. 

[id]     (Sap.  1905) 

Under  Bums*  Ann.  St.  1901,  SS  1824, 
1S25,  1S28,  providing  the  general  requisites  of 
an  indictment,  the  defects  for  which  it  may 
be  quashed,  etc.,  where  an  Indictment  purports 
to  have  been  returned  by  a  legal  grand  jury, 
ft  motion  to  quash  does  not  present  any  ques- 
tion concerning  the  qualifications  of  the  grand 
jurors  or  as  to  their  having  been  regularly 
charged  and  sworn. — Donahne  t.  State,  74  N. 
R.  806,  165  lad.  148. 

For  Cases  fbom  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  K  480-487. 
See,  also,  22  Cyc.  pp.  416-425. 

{ 138.  —  Form  and  reqvlsltes  in  gvum 
oral. 

[a]  (Snp.1866) 
niiere  a  person  prosecnted  by  information 
tor  an  offense  pnntsbable  by  a  hne  only  is  not 
personally  present  at  the  trial,  but  files  the 
undertaking  of  a  responsible  person  to  the  ap- 
proval of  the  court  for  the  payment  of  the  fine, 
••tc,  under  Or.  Code,  {  95  (2  Oav.  &  H.  St  { 
413),  be  has  the  same  right  to  test  tbe  anflS- 
cieacy  of  the  information  by  a  motion  to  quash 
that  he  would  have  if  personally  present— Lu- 
ther T.  State,  27  Ind.  47. 

[hi  A  motion  to  quash  an  information  find  af- 
fidavit need  not  spedfically  state  the  grounds  of 
objection.— <Sap.  1879)  Davis  t.  State,  69  Ind. 
130;  (1882)  Dyer  t.  Same,  83  Ind.  525. 

[C]  (Sap.  1»8) 
A  motion  to  qnasb  an  affidavit  charging 
SB  assault  and  battery,  coupled  with  a  feloni- 
ous intent  to  murder,  directed  generally  against 
the  count  as  an  entirety,  and  not  in  any  man- 
ner specifically  against  that  part  charging  the 
felonious  intent  to  kill,  was  properly  overruled, 
the  affidavit  sufficiently  charging  the  offense  of 
assault  and  battery. — Stucker  v.  htate,  171  Ind. 
441,  84  N.  E.  971. 

For  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Int.  i  472. 
See,  also,  22  Cyc.  p.  416. 

I  139.    Time  for  making. 

[a]  A  motion  to  quash  an  indictment,  to  be 
available,  must  be  mnde  before  arraignment  and 


plea.— {Sup.  1874)  West  v.  State,  48  Ind.  483; 
(1885)  Epps  T.  State,  102  Ind.  539,  1  N.  E.  491. 

Fob  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  {  473. 
See,  also,  22  Qyc.  pp.  414,  415. 

S  140.  —  Hearinc  *nd  detemlutlon. 

[a]  <8«p.l843) 

The  manner  of  selecting  the  grand  jury  is 
not  a  matter  of  which  the  court  can  take  cog- 
nizance on  a  motion  to  quash  an  indictment. — 
State  V.  Bolt,  7  Blackf.  19. 

[b]  (Sup.  18T8) 

An  indictment  for  grand  larceny  contained 
ao  allegation  of  a  former  conviction  for  petit 
larceny.  Held,  on  motion  to  quash,  that  only 
such  allegation  should  t>e  stricken  out;  tbe  in- 
dictment being  otherwise  sufficient.— Good  t. 
State,  61  Ind.  69. 

[c]  (Snp.lSS?) 

A  motion  to  quash,  as  well  as  in  arrest, 
raises  the  question  as  to  whether  the  informa- 
tion was  filed,  and,  if  so,  whether  at  the  prop- 
er time.— Hoover  v.  State,  11  N.  E.  434,  110 
Ind.  349. 

Fob  Cases  fboh  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  H  474,  475, 
478. 

See,  also,  22  Cyc.  p.  425;  note,  16  Am. 
Dec.  281. 

i  141.    Order  or  Judgment. 

Right  to  appeal  from  order,  see  Cbiuinal 
Law,  I  1023. 

Fob  Cases  fboic  Otheb  States, 

See  27  Gent.  Dig.  Ind.  &  Inf.  |  476. 
See,  also,  22  Cyc.  p.  427. 

S  143.         Failure  to  more. 

[a]    (Slip.  1S96) 

Where  an  information  charges  an  as.<<ault 
in  the  language  of  the  statute  (Rev.  St.  1894.  § 
1982;  Rev.  St.  1881,  §  1909),  a  failure  to  aver 
that  defendant  unlawfully  attempted  to  commit 
a  violent  injury  on  the  person  named,  and  that 
he  had  the  present  ability  so  to  do,  is  waived 
without  a  motion,  before  verdict,  to  quash  tbe 
information.— Wood  worth  v.  State.  145  Ind. 
276,  43  N.  E.  933. 

Fob  Cases  fbou  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  {  479. 


K  145.  Demurxer. 

Fob  Cases  from  Other  States, 
See  27  Cent.  Dig.  Ind.  &  Inf. 
See,  also,  22  Cyc.  pp.  427-432. 


489-501. 


S  146.  —  Natnrtt  of  remedy. 

lal    (Sap.  1^6) 

The  offloe  of  a  demurrer  to  a  pleading  is 
to  question  the  sufficiency  of  the  facts  contain- 
ed therein,  not  to  admit  them  as  proved  for 


XUa  Digest  U  eomvlled  on  tbe  Kej-Nnmber  BfmUm.  For  eicpUnatlnpzee^^l'lwOlDglc 


§  H9       INDICTMENT  AND  INFORMATION,  Til,  VIII.        IS  Ind.  DIg.-P«*e  TTJ]      j  lei 


the  purpose  of  the  trial.— State  t.  Barrett,  54 
Ind.  434. 

Fob  Cases  frou  Other  States, 

See  27  Cent.  Dio.  Ini.  &  Inf.  S  488. 
See.  also,  22  Cyc.  p.  427. 

1149.    Time  for  flllns. 

[b]    (Sup.  1SS5) 
A  demurrer  to  an  indictment.  In  regular 
order,    precedes    the  arraignment. — Epps  v. 
State.  102  lod.  630,  1  N.  E.  491. 

Fob  Cases  from  Other  States, 

See  27  Cent.  Dio.  Ind.  &  Inf.  {  406. 
See,  also,  22  Cyc.  p.  427. 

VIIZ.  AMEITDMENT. 

Of  jarat,  see  AFfiDAVrrs,  f  16. 

1 156.  DefMts  mmd  onUaalOBi  xetnlrlBK 
UMBdment  im  senaral. 

[a]  (Snp.  1882) 
Failure  to  arer  that  acts  constitutiug 
grand  larceny  were  "feloniously"  done  m&y 
be  cured  by  amendment;  but  on  motion  tu 
gnash  the  supreme  court  will  not  treat  the  in- 
foroiation  as  .  bavins  been  amended.— Sovine 
T.  State,  83  Ind.  S76. 

Fob  Cases  frou  Otiieb  States, 

See  27  Cent.  Dio.  Ind.  &  Inf.  {  502. 
See,  also,  22  Cyc  p.  439. 

{157.  Defeats  onved  hj  atotnte. 

[a]  (Sap.  1889) 

An  indictment  must  be  good  according  to 
the  statute  in  force  at  the  time  the  judgment 
was  pronounced,  and  the  repeal  of  the  statute 
cannot  cure  an  error  which  was  committtKl 
while  it  was  in  force.— Sage  r.  State,  22  ^'.  K. 
338,  120  Ind.  201. 

Fob  Cases  fboh  Otiieb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  i  504. 

S  158.  ladictme&t. 

For  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  SS  50:J-515. 
See,  also,  22  Cyc.  pp.  432-430. 

S  150.    !■  seaaral. 

[b]  (Sap.  1838) 

An  indictment,  concluding  "against  the 
peace  of  the  state,"  may  be  so  amended  with 
leave  of  the  court  as  to  read,  "against  the 
peace  and  dignity  of  the  state."- Cain  t.  State, 
4  Blackf.  512. 

lb]   (Sup.  1843) 

Indictments  are  not  within  the  qiwration 
of  the  statutes  of  amendment.— Fiach  v.  State, 

0  Blackf.  533. 

[C]    (Svp.  1846) 
The  captioo  of  an  indictment  may  liy  leave 
of  the  court  be  amended  by  the  prosecuting 
attornej-.— Moody  v.  State,  7  Blackf.  424. 

TUs  IHcest  im  eompUed  ob  the  Kej-N 


[d]  (ffap.  1849} 

The  insertion  of  the  word  "oath"  after 
the  word  "their,"  in  an  indictment  reading: 
"Warrick  County— ss.:  The  grand  jnrots  im- 
paneled and  Bworn  to  ini]uire  for  the  state  of 
Indiana,  and  for  the  body  of  the  county  uf 
Warrick,  upon  their  present"— etc.,  is  nn 
amendment  of  no  consequence,  where  the 
tion  of  the  indictment  gives  the  names  of  tlie 
grand  jurors 'and  states  that  they  were  sworn, 
and  in  view  of  the  sentence  in  the  indictment 
itself,  "The  grand  jurors  impftneled  and  snroni 
to  inquire,"  etc.,  and  cannot  be  complained 
of.— State  T.  Moore,  1  Ind.  548,  Smith,  31& 

[e]  (Bop.  1860) 

The  consent  of  the  defendant  to  a  corn-'- 
tion  of  the  indictment  in  open  court,  with  ref- 
erence to  the  date  of  the  alleged  defense 
bindiuff  on  him.—McCorkle  t.  State,  14  luL 

3a 

For  Cases  from  Otiibb  States. 

See  27  Cent.  Dio.  Ind.  &  Inf.  50:^14; 

1  Cent.  Dig.  Adultery.  |  34. 
See,  also,  22  Cyc.  pp.  432-436. 

§  160.  ^—  Amemdnemt  te  eeafon  ta 

proof, 
[a]     (8dp.  1906) 

Const,  art.  7,  |  17,  authorizes  the  GenernI 
Assembly  to  modify  or  abolish  the  grand  juir 
system ;  and  article  1,  i  7,  provides  that  i 
person  accused  of  an  offense  shall  be  entitN 
to  a  public  trial  by  jury  in  the  county  in  whirh 
the  offense  shall  have  been  committed.  Bnm^' 
Ann.  St.  1901,  i  1900,  declares  that  when, 
fore  verdict  or  judgment,  it  appears  that  a  de- 
fendant ig  prosecuted  in  a  county  not  bariDi; 
jurisdiction,  the  court  may  order  the  venue  ot 
the  indictment  or  information  corrected,  an*! 
transfer  the  cause  to  the  proper  county  for 
trial.  Held,  that  where  defendant  was  indicied 
for  bigamy,  alleged  to  have  been  committel 
In  V.  county,  and  on  the  trial  it  appeared  tbs: 
the  offense,  if  any,  was  committed  in  W.  coun- 
ty, an  order  that  the  venue  of  the  indictment 
be  corrected,  operated  as  a  proper  amendment 
of  the  indictment  to  that  extent.  Jndgmeot 
(1904)  72  N.  E.  596,  affirmed  on  rehearinc-- 
Welty  r.  Ward,  73  N.  E.  88Q,  164  Ind.  457. 

Fob  Cases  fbou  Otiieb  States. 

See  27  Cent.  Dia.  Ind.  &  Inf.  i  515. 
See.  also,  22  Cyc.  pp.  433-430. 

§  161.  Imfonaatlom. 

[a]  (Snp.U33> 

It  is  in  the  discretion  of  tlie  eonrt  to  al- 
low the  prosecutor  on  a  trial  for  a  misdemean- 
or time  to  amend  or  to  order  the  amendmnt 
instanter.- State  t.  Thompson,  4  Ind.  623. 

[b]  (Sap.  18M) 

An  information  for  retailing  spirituon* 
liquor  omitted  to  state  a  price  for  which  the 
liquor  was  sold.  The  Supreme  Court  directed 
the  court  of  common  pleas  to  permit  the  dis- 
trict attorney  to  amend  by  inserting  a  prife-- 
Milps  V.  State,  .">  Ind.  21.">. 


■ber  Srate-u  i^^^^^^^^^^^UL 
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[c]    (Sa».  18H) 

An  information  can  be  amended  in  matter 
of  subatance  only  when  there  is  an  affidavit 
on  file  which  is  substantially  auffldent.— State 
T.  Wiae,  7  lud.  G45. 

[«]    (S«».  1880 

Where  a  motion  to  qoash  is  interposed 
there  is  no  right  to  amend  the  information  aft- 
er tbe  case  gets  into  the  appellate  court.— Dyer 
T.  State,  85  Ind.  625. 

M      iSup,  1882) 

An  Information  may  be  amended  bo  as  to 
make  it  conform  to  the  affidavit  on  which  it 
is  based  where  the  offence  is  well  charged  in 
tbe  affidavit,  but,  where  the  sufficiency  of  the 
information  is  challenged,  it  must  be  judged 
by  what  it  containa,  and  not  by  what  it  might 
have  been  made  to  contain  by  some  admissible 
amendment  Act  1870,  p.  144,  {  3.  Rev.  St. 
1S81.  I  1735.-Sovin6  v.  State,  85  Ind.  570. 

in    (Svp.  188» 

Under  Rev.  St.  |  1735,  permitting  an 
amendment  in  matter  of  form  or  substance  at 
any  time  twfore  defendant  pleads,  where  an  af' 
fidavit  before  a  jastlce  charges  the  receiving 
of  stolen  goods  knowing  them  to  be  Stolen,  it 
is  proper  to  allow  an  amendment  of  the  affida- 
vit and  information  in  the  circuit  court  charg- 
ing in  the  first  count  that  defendant  received 
stolen  goods,  and  In  the  second  the  larceny  of 
the  goods.— Kennegar  t.  State,  120  Ind.  170, 
21  X.  E.  ni7. 

Fob  Casks  from  Otiier  States. 

See  27  Cent.  Dig.  Ind.  &  Inf.  ||  516-523; 

23  CRNT.  Dia.  Forn.  jt  2. 
See,  also,  22  Cyc  pp.  430-439. 


IX.  ISSUES,  PROOF,  AND  VARIANCE. 

See — 

ApplicabiliQr  of  instructions  to  issues.  CBllfl- 

NAL  Law,  1 814. 
Idem  Bonans.  Names,  $  16. 

!■  pnmeemtlons  lot  yavtlcalar  tttteBseN. 

Ree— 

.\BOimoN,  S  6. 
Affray,  i  4. 
ARson,  I  25. 

Assault  and  Battebt,  |  80. 
Betting  on  election.  Elecxions,  |  328. 

BLABPBElir,  I  3. 
BVROLABT,  I  28. 

Carrying  weapons.    Weapons,  |  17. 
CONBPIRACT,  i  43. 
COUNTERFEITINQ,  {  17. 

<'rue]ty  to  animals.    Aniuai;8.  |  42. 

DiSORDERLT  HorSB,  §  13. 

inSTUBBANCB  OF  PUBLIC  ABSBUBLAOE,  |  7. 
KUBEZZLEHENT,  |  35.  . 
ESCAPK.  I  9. 
I-yXTOBTIOH,  1  14. 

Failure  to  deliver  express  matter.  Garrikbs, 
I  21. 

PALflB  Pbeienses,  |  38. 


FoBciBuc  Bntbt  ako  Detainer,  |  57. 

FOBOERT,  §  34. 
Fbaud,  I  09. 
Oauino,  I  94. 
HOUICXDK.  I  142. 
KiDNAPPINO,  S  4. 
LiABCENT,  i  40. 

Maintaining  lotteries.    LoTTXRilS,  {  28. 
Maucious  Mischief,  {  5. 
Nuisance,  t  91. 

Obstruction  of  railroad  tracks.   Railroads,  | 

255. 
Peejubt,  I  29. 

I'BIZE  FlOBTINQ,  |  3. 
Rape,  $  35. 

Receiving  Stolen  Goods,  I  7. 
Robbery,  |  20. 

Taking  or  exacting  usury.   UsuRT,  {  140. 

Tbespabs,  I  87. 
Vagrancy,  {  2. 

Violations  of  laws  for  protection  of  children. 
Infants,  %  20. 
Of  license  laws.   Licenses,  I  42. 
Of  liquor  laws.    Irtoxicatino  Liquors, 

5  223. 

Of  regulations  relating  to  animals.  Ani- 
mals, I  05. 

Of  regulations  relating  to  articles  of  food 
or  drink.  Food,  {  20. 

Of  regulations  relating  to  carriers.  Cab- 
bibbs,  {  21. 

Of  Sunday  law.    Sctkdat,  |  29. 

S  164.  Isiaas  In  ■eaaraL 

[a]  (Snp.  18181 

It  Is  not  material  of  what  part  of  the 
charge  the  defendant  is  acquitted,  if  that  part 
of  which  he  is  fotmd  guilty  constitutes  a  spe- 
cific Indictable  oCfense^Durtuun  t.  State,  1 
Blackf.  38. 

For  Cases  from  Otiier  States, 

See  27  Cext.  Dio.  Ind.  &  Ind.  |  526. 

SI65.  Mattars  to  ba  prorad. 

Fob  Cases  fboh  Other  States, 

Skb  27  Cent.  Dig.  Ind.  &  Inf.  H  527-534. 
See,  also,  23  Cyc.  pp.  445-449. 

I  lee.  —  In  seneral 

[a]  (Snp.l8&l) 

It  is  not  necessary  to  prove  sums  of  mon- 
ey, as  laid  in  an  indictment,  unless  they  form 
part  of  the  description  of  a  written  instru- 
ment, or  the  exact  sums  be  of  the  essence  of 
the  offense.— Parsons  v.  State,  2  Ind.  499. 

[b]  (Sdv.  1866) 

The  allegation  of  the  time  of  the  commis- 
sioD  of  an  offense  is  not  material  in  an  indict- 
ment, except  in  cases  where  the  iadtctment 
may  be  barred  by  lapse  of  time,  or  tbe  time 
is  an  essential  Ingredient  of  the  offense.— Hub- 
bard T.  State,  7  Ind.  100. 

[c]  (Sap.  1860) 

The  judgment  must  be  reversed  where 
there  is  no  proof  tlmt  the  offense  was  comniit- 
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ted  in  the  coanty  where  it  was  prosecuted,  or 
where  it  was  committecl.— Pirtle  t.  State,  15 
Ind.  21. 

[d]  (Sap.  1S62) 

It  is  error  to  convict  of  an  offense  when 
there  is  no  evidence  that  the  offense  was  com- 
mitted ia  the  county.— Soho  v.  State,  18  Ind. 

[e]  (Sup.  ISGS) 

To  justify  a  conTktlon  under  an  indict- 
ment, which  states  that  the  Christian  or  given 
name  of  the  defendant  is  unknown  to  the 
t^rand  Jury,  the  proof  must  correspond  with 
the  allegation,  and  the  jury  be  satisfied  that 
the  Christian  name  of  the  defendant  was  un- 
Iinown.— Stone  t.  State,  30  Ind.  115. 

[t]     (Sup.  1873) 

Upon  the  trial  of  a  criminal  action,  the 
evidence  must  show  in  what  county  and  state 
the  offense  was  committed.— Mallioix  r.  State, 
43  Ind.  511. 

[B]    <8np.  1873) 
On  the  trial  of  a  person  Indicted  for  keep- 
ing a  nnisance,  the  evidence  must  show  that 
the  offense  was  committed  in  the  county  where 
charged.— McLaughlin  r.  State,  45  Ind.  S3& 

[h]    (Sup.  1875) 

The  offense  charged  in  an  indictment  must 
be  proved  in  substance  as  charged.— Keller  v. 
State,  51  Ind.  111. 

[I]  (Sup.  1876) 
The  addition  of  "Senior"  or  "Junior"  to 
the  name  of  a  person  in  an  indictment  is  a 
mere  matter  of  description,  and  forms  no  part 
of  the  name,  and  need  not  be  proved  where 
proof  of  the  name  is  necessary.— Allen  v.  State, 
52  Ind.  486. 

[J]    (Snp.  199S) 
Proof  of  the  venue  as  laid  in  the  indict- 
ment must  be  made  to  sustain  a  conviction. 
—Strickland  v.  State,  87  N.  E.  12,  171  Ind. 
042. 

Fob  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  S|  527-530, 

532,  533. 
See,  also,  22  Cyc.  p.  446. 

1 167.  ^—  Snrplasage  aud  uneoMSKry 
allegations. 

(a]  (Snp.  1858) 

Though  an  indictment  in  the  words  of  the 
statute  alleging  the  passing  of  a  counterfeit 
with  intent  to  defraud  generally  would  be  good, 
if  the  intent  to  defraud  a  particular  person 
is  averred.  It  must  be  proved.— Wilkinson  v. 
State,  10  Ind.  372;  State  t.  Fisher,  15  Ind. 
374. 

[b]  (Sup.  1900) 

Under  Burns'  Rev.  St.  1894,  S  1819  (Rev. 
St.  1881,  S  1750;  Homer's  Rev.  St.  1897.  $ 
1750),  providing  that  in  indictments  in  which 


it  is  necessary  to  make  averments  as  to  anr 
money  or  bank  bills  or  notes  or  Unit^ 
treasury  notes,  etc.,  it  shall  be  saffldent  to  d>^ 
scribe  snch  bank  bills  or  notes,  etc.,  as  money, 
and  such  allegation  shall  be  sustained  hj  ptnot 
of  any  amount,  the  fact  that  there  is  no  evi- 
dence, in  a  prosecution  for  enU>exxlement,  to 
sustain  the  allegation '  that  a  "more  particnki 
description  of  the  money  embezzled  is  to  the 
grand  jury  unknown,"  is  insufficient  to  va^ 
rant  a  reversal  of  a  conviction,  since  such  nl- 
legation  was  surplusage,  and  not  neceoary  to 
the  validity  of  the  indictment— Crawford  v. 
State,  57  N.  E.  931,  155  Ind.  692. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  !  531. 
See,  also.  22  Cyc.  p.  448. 

g  168.  —  Part  of  oharge  anfloleBt  ts 
coustitnte  offease. 

[a]    (Sap.  18S1> 

Where  there  are  several  counts  in  ao  in- 
dictment, each  count  need  not  be  suatainnL 
but,  if  the  evidence  fuUy  sustains  wie  go*i 
count,  the  verdict  will  stand.— Cooper  v.  State, 
79  Ind.  200. 

Fob  Cases  fboh  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  S  534. 
See,  also,  22  Cyc  p.  449. 

S  169.  ErldMaee  admissible  uder  plead- 
lass- 
fa]    (Snp.  1910) 
In  a  prosecution  for  an  offense  other  Ihu 
technical  criminal  conspiracy,  the  state  ms 
prove,  that  accused  conspired  with  others  in 
committing  the  crime  charged  without  aUegio: 
or  referring  to  a  conspiracy.— Brunangh  v. 
State,  90  X.  E.  1019. 

Where,  in  a  prosecution  for  knowuifilr 
presenting  a  false  claim  against  a  city,  tbe  in- 
dictment alleged  that  accused  knowingly  anH 
with  intent  to  defraud  the  city  made  oat  and 
presented  to  the  board  of  public  works,  to 
procure  its  allowance,  a  false  claim  as  to  the 
amount  of  work  done,  the  state  codM  shon* 
that  accused  abetted  a  principal  in  rommittm: 
the  crime,  or  himself  committed  it  throat  an 
innocent  person  or  ajrent,  under  Bums'  Ana. 
St.  1908,  S  2095,  making  every  person  who  aids 
in  committing  a  felony  subject  to  CMvictioa 
as  a  principal.— Id. 

Fob  Cases' vbou  Other  States. 

See  27  Ceitt.  Dig.  Ind.  &  Inf.  SS  320^  533,  | 
See,  also,  22  Cyc.  pp.  449.  450. 

§  170.  Variance  between  adl^tleas  imi 
proof. 

Waiver  of  objections,  see  post,  1  199. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  K  536-374 
See,  also,  22  Cyc.  pp.  450-406. 
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{  171.  — —  In  general. 

[aj  i9np,  1878) 
The  fact  tbat  tbe  state  cODducts  a  prose- 
cution for  homicide  on  the  theory  that  the 
same  was  perpetrated  in  tbe  manner  stated  by 
an  accomplice  of  defendant  does  not  preclude 
it  from  claiming  a  convictioQ  on  some  other 
tbeory  of  defendant's  guilt  in  case  such  a  the- 
ory is  sustained  by  tbe  evidence. — Jones  t. 
8Ut«,  U  Ind.  473. 

[b]  (Sap.  1879) 

On  a  trial  for  simple  assault  and  battery, 
defendant  cannot  be  convicted  on  evidence  es- 
tablishing him  guilty  of  assault  and  battery 
with  intent  to  murder.— State  T.  Hattabough, 
GO  Ind.  223. 

[c]  (Sap.  1899) 

A  Tariance  in  the  evidence  from  the  alle- 
^tions  of  an  information  in  a  criminal  case, 
to  warrant  a  reversal,  must  be  a  substantial 
one,  sucb  as  might  mislead  the  defendant,  or 
expose  bim  to  tbe  peril  of  being  put  twice  in 
jeopardy  for  tbe  same  ofFense.~Oat8  t.  State, 
55  N.  E.  226,  153  Ind.  436. 

FoH  Cases  fbou  Otheb  States, 

See  27  Gent.  Dig.  Ind.  &  Inf.  H  536.  5S7. 
549. 

See,  alio,  22  Gye.  p.  430. 
{  174.         Prineipala  and  aMenories. 

[a]  (Sap.  1874) 

An  indictment  as  principal  In  the  first 
degree  of  one  who  is  in  fact  principal  in  the 
second  degree  will  be  sustained  by  proof  show- 
ing bim  to  be  a  principal  in  tbe  second  degree. 
—Williams  T.  State,  47  Ind.  568. 

[b]  (Sap.  1880) 

Under  an  Indictment  for  murder  one  can- 
not be  cmivicted  of  the  crime  of  being  an  ac- 
cessot^  after  tbe  fact— Wade  t.  State,  71  Ind. 

535. 

Fob  Cases  fbou  Othbs  States. 

See  27  Cent.  Dig.  Ind.  &  Inf.  SS  540-543. 
See,  also,  22  Cyc  p.  454. 

S  175.  —  Flaoe  of  oSutse. 

M    (Sop.  1860) 

A  variance'  betwera  an  allegation  in  an 
indictment  aa  to  the  place  where  an  offense 
has  been  committed,  and  the  proof  on  the  trial. 
Is  not  material.  If  both  places  are  vithin  tbe 
jurisdiction  of  the  court.— Cariisle  State,  32 
Ind.  55. 

Cb]  (Sop.  im) 

Under  an  indictment  laying  venue  In 
Floyd  county,  proof  of  the  commission  of  the 
crime  in  New  Albany  was  sufflcient,  since  the 
court  will  take  judicial  notice  that  New  Al- 
bany is  in  Floyd  county.— liuck  t.  State,  96 
Ind.  16. 

[o]   (App.  isas) 

An  allegation.  In  tbe  affidavit  on  which 

was  based  a  prosecntlon  for  keeping  a  bouse  of 
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prostitution,  that  it  was  situated  on  a  certain 
lot  in  a  certain  addition,  being  surplusage,  tiie 
variance  between  it  and  proof  that  the  house 
was  situated  on  a  lot  of  the  same  number  in  a 
snbdivision  of  the  same  name  as  that  given  in 
the  addition,  but  of  lots  in  a  different  addition, 
is  not  fatal.— Johnson  v.  State,  lH  Ind.  App. 
299,  41  N.  E.  550. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  SS  M4-517. 
See,  also,  22  Cyc.  p.  451. 

8  176.           Tima  af  offense. 

[a]    (Sap.  1S73) 

On  trial  of  an  indictment  brought  nnder 
tbe  act  of  1873,  relating  to  sales  of  liquor  on 
Sunday,  the  proof  showed  that  tbe  selling  v/m 
on  May  4th  and  on  Sunday,  but  there  was  no 
proof  as  to  the  year.  Held,  that  a  conviction 
should  be  set  aside,  although  May  4,  1S73,  was 
Sunday.- Lehritter  v.  State,  42  Ind.  383. 

Fob  Cases  fbou  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  S  548. 
See,  also,  22  Cyc.  p.  451. 

S177.    Intent. 

[a]     (Sap.  1S75) 

Where  an  indictment  for  an  assault  and 
battery  with  intent  to  commit  rape,  in  which 
an  assault  and  battery  is  well  charged,  but 
the  charge  of  the  intent  is  insufficient,  a  ver- 
dict finding  defendant  guilty,  not  only  of  the 
assault  and  battery,  but  also  of  the  felonious 
intent,  is  contrary  to  law.— McGulre  T.  State, 
50  Ind.  284. 

(bl    (Sop.  1887) 

On  tbe  trial  of  an  indictment  In  two 
counts,  the  first  charging  malicious  trespass 
in  burning  a  buggy,  and  the  second  larceny  of 
tbe  buggy,  where  all  the  evidence  as  to  the  in- 
tent of  tbe  accused  is  to  the  effect  that  he  took 
the  buggy  and  burnt  it  "to  get  even"  with  the 
owner,  there  is  no  proof  of  the  animus  furandi, 
and  a  verdict  of  guilty  on  the  second  count 
should  be  set  aside.— Pence  v.  State,  110  Ind. 
95,  10  N.  E.  919. 

For  Cases  fbou  Other  States, 

See  27  Cent.  Dta.  Ind.  &  Inf.  f  549. 
See,  also.  22  Cyc.  p.  456. 

§  180.    Deaignatloa  of  persons  other 

than  aoonsed. 

Idem  sonans,  aee  Naues,  f  16. 

[ft]    (Sap.  1875) 

Indictment  for  giving  intoxicating  liQuor 
to  Edward  Gresh,  a  minor.  The  evidence 
showed  that  the  liqnor  was  given  to  "Gresb,"- 
and  that  "Oresh"  was  19  yearn  old.  Held, 
diat  tbe  evidence  did  not  show  that  tbe  liquor 
was  given  to  tbe  person  named  In  tbe  indict- 
ment, or  that  the  person  to  whom  it  was  given 
was  a  minor,  and  was  therefore  inanffldenC 
—Meyer  v.  State,  50  Ind.  18. 
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[b]  (Sn».1879) 

Then  i»  no  Torlance  between  ao  indict- 
ment for  trespatt  npon  the  property  of  a 
cbarch  corporation,  deBcribed  as  the  "Meth- 
odist Prodestant  Church,"  and  iridence  show- 
ing it  to  be  the  "Methodist  ProtesUnt  Church." 
—White  T.  State,  68  Ind.  273. 

[c]  (Snp.lgM) 

Under  an  iodictment  for  selling  liquor  to 
"MicheaJ  Burlt,"  a  minor,  the  evidence  showed 
that  biB  real  name  was  "Burk,"  but  that  he 
was  generally  knowo  as  "Buck."  Held  no  va- 
riance.—Eblert  T.  State,  93  Ind.  76. 

[dj    (Sap.  1S8«) 

Naming  the  person  to  whom  liqoor  was 
sold  as  "Jack"  for  "John''  is  not  a  material 
variance  in  an  indictment)  the  man  being  gen- 
erally known  by  latter  name. — Walter  T.  State, 
105  Ind.  589,  5  X.  E.  735. 

[el     (Sop.  1S89) 

On  an  indictment  for  selling  liquor  to 
William  Langford,  Jr.,  a  minor,  the  variance 
is  not  fatal,  though  the  evidence  shows  that 
the  sale  was  to  William  H.  Lansford.- Ross 
T.  State.  116  Ind.  405,  19  N.  E.  451. 

For  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  8S  STil-OSO. 
See.  also.  22  Cyc.  pp.  45&-4C0. 

1 182.  ^—  OwneraUp,  poiseasloa,  ox  01U- 
tody  of  proportr* 

la]  (9ap.  1896) 
By  express  provision  of  Ber.  St.  ISH,  S 
1822  (Rev.  St.  1881.  8  1T53),  it  is  sufficient  for 
an  indictment  for  an  oCense  in  relation  to  part- 
nership property  to  allege  the  ownership  in  one 
of  the  partners.- Wantland  T.  State,  145  Ind 
S8,  43  N.  B.  931. 

Fob  Cases  from  Other  States, 

See  27  Gent.  Dio.  Ind.  &  Inf.  8S  562-572. 
See,  also,  22  Cyc  pp.  461-463. 

fi  183.         Deioripiloa    of   writtea  or 
printed  BMttoT. 

[a]    (Sup.  1896) 
A  slight  variance  between  the  copy  In  the 
Indictment  and  the  letter  offered  in  evidence, 
if  not  substantial,  is  not  fatal.— Thomaa  t. 
State,  108  Ind.  419,  2  N.  E.  80& 

Fob  Cabbb  fbou  Other  States, 

Ske  27  Cent.  Dig.  Ind.  &  Inf.  1  573. 

See,  also,  22  Cyc.  p.  464. 

S184.  —  Msttera  aUased  to  bo  u- 
kmowm  to  Brand  Jury. 

[a]  (Snp.  1852) 
'n'here  an  indictment  alleges  that  the  name 
of  the  person  to  whom  liquor  was  sold  is  to 
the  grand  jury  unknown,  and  the  only  witness 
Bworn  at  the  trial  tcBtifies  that  he  was  a  wit- 
ness iKfore  the  grand  jury,  and  knew  the  per- 
son, and  would  have  disclosed  his  name  had 


he  been  asked,  the  Indlctmnt  la  not  nrootei 
—Blodget  v.  State,  8  Ind.  403. 

[b]     (Bap.  1878) 

In  a  prosecution  for  iwnnitting  t  oiinor 
to  play  billiards  with  "persons"  whose  name* 
are  unknown  to  the  grand  jury,  it  is  not  auf- 
ficient  to  prove  that  the  minor  played  the  game 
with  a  "person"  whose  name  was  not  known 
to  the  grand  juiy. — Moore  t.  State,  06  lud. 
213. 

[0]    (Sap.  1900) 

If  the  same  ftf  a  person  or  meant  to  t^ 
complish  an  onlawfnl  end  la  alleged  by  the 
grand  jury  to  be  unknown,  it  It  not  inenmbent 
on  the  state  to  show  in  the  first  instance  tbat 
such  fact  wat  nnknown  to  the  grand  jurj; 
but  It  it  Incunibent  that  the  fact  alleged  to 
tw  unknown  should  be  shown  to  be  unknown 
to  the  traverse  jury,  or  Bn<A  a  atate  9i  ficta 
or  clrcumstences  be  shown  as  to  raider  the  al- 
leged nnknown  fact  nncerteln.  In  which  event 
it  will  lie  presumed  ftlao  to  have  been  DDknewa 
to  the  grand  jury,  and  unless  It  appears  from 
the  evidence  on  the  trial  that  the  grand  jary 
did  not  know  the  fact  to  be  known  which  is 
alleged  to  be  nnknown,  or  is  negligent  or  pe^ 
verse  in  not  alleging  what  was  at  its  conunand 
to  know,  the  fact  of  knowledge  or  want  ol 
knowledge  on  the  part  of  the  grand  jury  it 
not  presented  to  the  traverse  Jury;  but  if  it 
appears  from  the  evidence  that  the  grand  jniy 
did  know,  or  could  by  the  use  of  reason- 
able diligence  have  known,  the  tact  alleged  to 
be  unknown,  then  the  burden  ia  upon  the  state 
to  show  that  the  grand  jury  did  not  know  tbe 
alleged  nnknown  fact.— Carter  r.  State,  172 
Ind.  227,  87  N.  E.  1081. 

Fob  Cabss  fbov  Otheb  States, 

See  27  Cent.  Dio.  Ind.  &  Inf.  {  674. 
See,  alto,  22  Cyc.  p.  465. 


Z.  CONVICTION  OF  QFFENaE  IN- 
CI.1TDED  IN  CHARGE. 

Conviction  of  different  offense  Included  In  same 
act  as  bar  to  sulMequeot  pro8ecuti<H),  see 
Cbiuikal  I«aw,  i  200. 

Conviction  of  lesser  offense  aa  bar  to  subse- 
quent prosecution,  see  Cbiuinal  Law,  ( 
190. 

Subjecta  and  titles  of  acts,  see  Statutes,  i  US- 

1 187.  Saflelonoy  of  eha^o  of  Bveater 
offaaao. 

[A]    (Sap.  1864) 

There  may  be  a  conviction  for  robbery  on 
an  indictment  for  grand  larceny.— Bickey  r. 
State,  23  Ind.  21. 

[b]  (Sup.  1892) 
A  finding  and  judgment  for  grand  larceny 
cannot  be  entered  on  an  indictment  for  petit 
larceny,  and  the  judgment  will  be  reversed, 
though  the  sentence  imposed  by  the  conrt  is 
one  which,  while  the  extreme  penalty  for  tbe 
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lesser  offense,  might  be  imiwsed  for  the  higher 
grade  of  the  crime.— McCoUoaib  T.  State,  81 
N.  B.  1116,  1^  Ind.  427. 

Fob  Cash  fkoh  Othkb  Stato, 

Ske  27  Obkt.  Dig.  Ind.  ft  Inl  i|  077-570. 
See,  also,  22  Cyc  p.  4681 

1 188.  SvfloleBoy  of  lAars*  vt  Icaaer  o£- 
ferna** 

ta]  (tap.un) 
A  Tetdict  of  ''fnilty  of  petit  laiceor"  vUl 
lUA  aathoclie  a  Jadgment,  unlesi  that  crime 
is  incloded  in  th«  chatge  of  tlw  indictment.— 
Wills  T.  State,  4  Blackf.  457. 

Cb]    (B«p.  1898) 

A  charge  of  larcen;  is  alwaya  included  in 
a  charge  of  robbery,— Vancleave  T.  State,  40 
X.  E.  1060,  150  Ind.  273. 

Fob  Cases  mou  Other  States, 

See  27  Cent.  Dio.  Ind.  &  Inf.  ||  580,  581. 
See,  also,  22  Cye.  p.  467. 

{  180.  I^aaer  crade  or  degree  of  offense 
elhmrged. 

[a]  Under  an  indictment  for  assault  and  bat- 
tery with  intent  to  kill  or  murder,  the  defend- 
ant may  be  coDvicted  of  a  simple  assault  and 
tjattery.— (Sup.  1844)  State  v.  Kennedy,  7 
BJackf.  233;  (185T)  Foley  v.  State,  9  Ind.  363; 
(1857)  Gillespie  t.  Same,  Id.  3S0,  affirmed 
Hamilton  t.  Same,  10  Ind.  8;  <1S84)  Behymer 
T.  Same,  95  Ind.  1^ 

Cb]  (Sop.  1847) 
Though,  according  to  the  Taloe  of  the  ar* 
tides  as  alleged  In  an  indictmeutt  the  offense 
rliarged  be  grand  larceny,  there  may  be  a  ver- 
dict against  the  defendant  of  guilty  of  petit 
larceny.— State  T.  Murphy,  8  Blackf.  49& 

[c]     (Sop.  1S5»> 

Under  an  indictment  properly  framed  for 
murder  in  the  first  degree,  a  conviction  for 
mnrder  in  a  less  degree  or  manslaughter  can  be 
sustained.— Dukes  t.  State,  11  Ind.  557,  71 
Am.  Dec.  370. 

[d]     (Sop.  18«) 

There  may  be  a  Terdlct  of  gidlty  of  an 
assault  with  bitent  to  cmnmit  murder  in  the 
second  degree  under  an  Indictment  charging  an 
assault  with  Intent  to  commit  mnrder  In  the 
first  degree.— Wall  r.  State,  23  Ind.  150; 

[•]      (Sop.  186fl) 

Under  an  indictment  for  aiding  and  abet> 
ting  the  crime  of  murder  in  the  first  degree,  a 
verdict  convicting  defendant  of  aiding  and  abet- 
ting  the  crime  of  manslaughter  is  valid.— Goff 
T.  Prime,  26  Ind.  196. 

W     (Sop.  1876) 

On  an  indictment  for  assault  with  intent 
to  commit  murder,  there  can  be  a  conviction 
for  any  degree  of  assault  comprehended  by  an 
indictment  for  assault  with  intent  to  commit 
manslau^ter.— State  v.  Throckmorton,  53  Ind. 
354. 


tg]     (Sop.  1877) 

Under  an  Indictment  for. an  assault  and 
battery  with  Intent  to  murder,  the  defendant 
may  be  convicted  of  assault  and  bsttery  with 
intent  to  commit  manslaughter.— Jarrell  t. 
State,  58  Ind.  283. 

[h]  {SOP.U82) 
On  an  Indictment  for  murder,  the  defend- 
ant may  be  found  guilty  of  maiulaughter.— 
Powers  T.  State,  87  Ind.  144. 

On  an  indictment  containing  counts  only 
for  murder  and  voluntary  manslanghter,  a  de- 
fendant can  be  convicted  and  sentenced  for 
involuntary  manslaughter.- Id. 

[1]  (Sop.  1884) 
BeT.  St  1881,  I  1908,  provides  that  who- 
ever unlawfully  kills  any  human  beiiv  without 
malice,  express  or  implied,  either  voluntarily 
upon  a  sudden  heat,  or  involuntarily,  but  in 
the  conuntssion  of  some  unlawful  act,  is  guil- 
ty of  manslaughter.  Held,  that  an  indictment 
for  voluntary  manslaughter  will  not  support 
a  conviction  for  involtutaiy  manslaughter,  and 
vice  versa.— State  v.  Lay,  98  Ind.  341. 

U]  (8ap.lSS4) 

In  a  prosecution  for  an  assault  and  bat- 
tery with  intent  to  murder,  an  instruction  that 
accused  can  only  be  convicted  on  proof  that  be 
did,  without  excuse,  commit  an  assault  and 
battery  on  a  certain  person  with  a  felonious 
intent  to  take  his  life,  was  properly  refused 
because  it  amounted  to  a  direction  to  the  jury 
that,  unless  the  proof  showed  the  accused  to 
have  committed  the  assault  and  battery  with 
intent  to  kili,  he  should  be  acquitted,  whereas 
accused  might  have  been  acquitted  of  the  felo- 
nious intent  and  convicted  of  an  assault  and 
battery.— Behymer  v.  State,  96  Ind.  140. 

[k]  Under  an  indictment  chai^ng  murder  in 
the  first  degiree,  there  may  be  a  conviction  for 
manslaughter  .—(Sup.  1884)  Bamett  v.  State, 
100  Ind.  171;  (1896)  Pigg  v.  State,  145  Ind. 
560^  43  N.  B.  809:  ■ 

[1]  (Sop.  1885) 
One  indicted  under  Rev.  St.  1881,  |§  1912, 
1913,  for  having  committed  malicious  mayhem, 
may,  if  the  evidence  warrants  it,  be  convicted 
of  simple  mayhem,  under  sections  1834,  1835. 
-State  V.  Fisher,  108  Ind.  530,  3  N.  B.  379 

[m]     (Sop.  1886) 

A  person  charged  with  an  assault  and 
battery  with  intent  to  murder  may  t>e  convict- 
ed of  an  assault  with  intent  to  murder  if  the 
evidence  makes  such  a  case.- Keeling  v.  State, 
8  N.  E.  659.  107  Ind.  563. 

[d1    (Sop.  1906) 

A  charge  of  murder  in  the  first  degree  com- 
prehends every  grade  of  felonious  homicide, 
and  a  finding  of  involuntary  manslaughter  can- 
not be  disturbed  on  appeal  because  the  evi- 
dence shows  that  the  defendant  was  guilty  of 
murder.-Gipe  v.  State.  165  Ind.  433.  75  N. 
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E.  881,  1  L.  R.  A.  (N.  S.)  410,  112  Am.  St. 
Rep.  238. 

Fob  Cases  from  Othbb  States, 

See  27  Cent.  Did.  Ind.  &  Inf.  ff  58.2-595. 
See,  also,  22  Cyc.  pp.  468-470: 

S  190.  Attempt  to  aommlt  offenM  flluu>- 
Sed. 

M    (Sup.  1857) 

2  Rot.  St.  p.  370,  S  72,  providiag  that, 
upon  an  indictment  for  aor  offense  consisting 
of  different  degrees,  the  jury  may  fibd  defend- 
ant guilty  of  an  attempt  to  commit  the  offense, 
does  not  apply  to  an  indictment  for  murder 
or  manslaughter.— Gillespie  v.  State,  9  Ind. 
3S0,  affirmed  Hamilton  t.  Same,  10  Ind.  a 

[b]  (9mp.  1890) 
Under  a  charge  that  the  defendant  at- 
tempted to  proroke  an  assault  and  battery, 
be  may  be  convicted  of  an  attempt  to  commit 
a  simple  assault— Marshall  t.  State,  123  Ind. 
128,  23  N.  E.  1141. 

Fob  Cases  fboh  Other  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  H  59G-G(^. 
See,  also,  22  Cyc.  pp.  470-472. 

{191.  IMfferamt  offeaae  Imelttded  Im  of- 
feHS*  ekarsad. 

[a]  (Sap.  1854) 

Defendant  was  tried  on  an  indictment  for 
murder,  and  the  jury  found  him  guilty  of  an 
assault  and  battery.  Held,  that  as  assault  and 
battery  is  not  included  in  any  of  the  degrees 
of  felonious  homicide,  but  is  merged  in  the  fel- 
ony in  a  case  of  felonious  homicide,  the  ver- 
dict was  &  nullity.— Wright  T.  SUte,  5  Ind. 
527. 

[b]  (80P.18W) 

A  simple  assault  and  battery  is  not  any 
of  the  degrees  of  murder. — Gillespie  State, 
9  Ind.  380,  affirmed  Hamilton  t.  Same,  10 

Ind.  8- 

[c]  (Sup.  1970) 

Under  2  Gav.  &  H.  St.  p.  405,  8{  72,  73, 
which  provides  that,  upon  an  indictment  for  an 
offense  consisting  of  different  degrees,  the  jury 
may  acquit  of  the  degree  charged  and  coavict 
of  an  inferior  degree,  and  that,  "in  all  other 
cases,  the  defendant  may  be  found  guilty  of 
any  offense  the  commission  of  which  is  neces- 
sarily included  in  that  with  which  he  is  chain- 
ed in  the  indictment,"  a  party  against  whom 
an  information  is  found  for  rescuing  a  prison- 
er may,  on  the  trial,  be  acquitted  of  the  charge 
of  rescue,  and  convicted  of  an  assault  and  bat- 
tery.—Rose  T.  State,  33  Ind.  167. 

[d]  (Sup.  18S9) 

A  defendant  may  be  convicted  of  assault 
and  battery,  under  an  indictment  charging  rape. 
-Jones  T.  State,  llS  Ind.  89,  20  N.  B.  634. 

[al     (Sap.  1806) 

Rev.  St  1881,  Sf  1834,  1835  (Rer.  St 

1894.  §8  1903,  1904),  providing  that  upon  an  in- 


dictment for  an  offense  consisting  of  degrees,  the 
defendant  may  be  found  guilty  of  any  degree  in- 
ferior to  the  one  charged,  or  of  an  attempt  to 
commit  the  offense,  and  that  in  other  cases  th^ 
defendant  may  be  found  guilty  of  any  offeiiK 
necessarily  included  In  the  cue  durged,  do  not 
authorise  a  conviction  of  assault  and  battery  un- 
der a  charge  of  murder  in  the  first  d^nre.— 
Reed      State,  141  Ind.  116,  40  N.  E.  olO. 

in    (Sup.  1900) 

Robbery  includes  petit  larceny,  and  bence, 
under  an  indictment  for  the  former,  defendaai 
may  properly  be  convicted  of  larceny.— DnSf 
T.  State,  56  N.  E.  200,  154  Ind.  25a 

[g]  (8VP.1MT) 
Acts  1905,  p.  720,  c.  169,  S  5A  nuhinc 
the  selling,  bartering,  or  giving  away  of  intox- 
icating liquor  to  a  person  in  a  state  of  intoxi- 
cation a  criminal  offense,  defines  three  crinM 
—selling,  bartering,  and  giving  away  intoricat- 
ing  liquors— and  on  proof  of  one  offense  a  pe^ 
son  cannot  be  convicted  of  either  of  the  oth- 
ers.—State  T.  Bead,  168  Ind.  588,  81  N.  E.  67L 

Fob  Cases  fboh  Otheb  Statcs, 

See  27  Gent.  Dig.  Ind.  &  Inf.  H  265,  60(- 

621 ;  42  Cent.  Dig.  Rape,  8  82: 
See,  also,  22  Cyc.  pp.  472-481. 

8  192.  Snffioleaoy  or  fallnro  of  proof  sf 
offense  oka^^od. 

[a]  (Snp.  1823) 

Proof  of  burglary,  on  trial  of  a  char^  of 
larceny,  does  not  entitle  the  prisoner  to  u 
acquittal.— Wyatt  t.  State,  1  Blai^  257. 

[b]  (Sap.  1834) 

Rape  includes  assault  and  battery  with 
intent  to  commit  rape;  and,  both  crimes  bnni; 
felonies  of  the  same  dass,  one  accused  of  the 
lessw  can  be  convicted  of  it  though  he  bt 
proved  guilty  of  the  greatn.— Poison  t.  Sute, 
137  Ind.  519,  35  N.  E.  907. 

Fob  Cases  fbou  Othe3  States, 

See  27  Cent.  Dig.  Ind.  &  Inf.  18  622-C23; 

42  C^nt.  Dig.  Rape,  8  82. 
See,  also,  22  Cyc.  p.  482. 


XX.  WAIVER  OF  DEFECTS  AND  OB- 
JECTIONS, AND  AIDEB  BT 
VEBDICT. 

S19fi.  WalTer. 

Fob  Cases  fboh  Otheb  States, 

See  27  Cent.  Dig.  Ind.  &  Int  fi  62S- 

638;  6  Cent.  Dig.  Big.  8  33. 
See,  also,  22  Cyc.  pp.  48S^-484. 

8  196.           Obieotiou  tm  ImOietaMat  ar 

lafOVBWtlOB. 
W    (Sap.  1846) 
A  mlatake  in  an  Indictment  as  to  the  de- 
fendant's name  (»nnot  be  taken  advantige  of 
after  a  plea  of  not  guilty.— Uterburgh  v.  Sute, 
8  Blackf.  202. 
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[b]    'Snp.  1881) 

Error  in  tbe  use  of  the  word  "afflaat," 
instead  of  "prosecuting  attorney,"  in  an  Infor- 
matioD  under  Acts  1ST9,  p.  143,  is  waived  by 
going  to  trial  on  the  merits  without  objectioa, 
and  cannot  be  first  urged  on  appeaL— Sturm 
T.  State,  74  Ind.  278. 

For  Cases  fboh  Other  States, 

Skb  27  Cent.  Dig.  Ind.  &  Inf.  SS  628-033. 
See,  also,  22  Cyc  pp.  4S3,  484. 

}  197.  —  ObJaetltfBi  to  rnUaca  m  mo* 
tiom  or  demurrer. 

[a]  1901) 
Where,  after  defendant's  motion  to  quash 
an  affldavit  and  Infonnation  charting  him  with 
perjnry  had  been  granted,  the  state  moved  for 
leave  to  amend,  and  its  motion  was  denied,  tbe 
state  did  not  valve  its  exception  to  the  order 
qaashlng  the  affidavit  and  infonnation  by  the 
motion,  though  the  exception  would  have  been 
waived  If  its  motion  had  been  granted  and  it 
had  filed  amended  papers.— State  Wilson,  50 
X.  E.  982,  156  Ind.  343. 

Fob  Cases  frou  Other  States, 

Su  27  Cent.  Diq.  Ind.  &  Inf.  S  636. 
See.  also,  22  Cyc  p.  484. 

{  190.  _  ObJaotloBa  tm  cnnmd  of  ▼»!- 
aneo. 

[a]  (Sop.  1891) 
A  party  objecting  to  a  variance  between 
the  pleadings  and  the  proof  must  make  his  ob- 
jection at  the  proper  time  during  the  trial  in 
order  to  avail  himself  thereof.— Taylor  v.  State, 
29  N.  E.  415,  130  Ind.  66. 

Fob  Cases  frou  Other  States, 

See  27  Cent.  Dio.  Ind.  &  Inf..|  638. 
See,  also,  22  Cyc.  p.  484. 

S  ZOO.  Alder  by  verdiot. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  lad.  &  Inf.  S8  630-656; 

4  Cent.  Dig.  Assault.  8  123. 
See,  also,  22  Cyc.  pp.  485-490. 

I  SOS.  — ~  Defects  evred. 

(a]  (9«p.  1853) 

In  an  indictment  for  retailing  spirituous 
litioor  without  a  license,  the  failure  to  allege 
the  price  for  which  the  liquor  was  sold  is  a 
defect  which  is  cured  by  verdict— Hare  v. 
State,  4  Ind.  241;  Lewadag  v.  Same,  Id.  611. 

[b]  (Snp.  1866) 

An  indictment  charging  defendant  with 
selling  and  giving  away,  for  the  sum  of  10 
cents,  intoxicating  liquor,  charges  two  offens* 
es,  but  is  sufficient  after  verdict — Simons  v. 
State,  25  Ind.  331. 

[e]   (tap.  1890) 
A  defect  in  an  indictment  which  relates 
to  the  mode  of  constituting  the  grand  jury, 
and  which  does  not  appear  of  record,  cannot 


%  203 

be  raised  by  a  motion  for  new  trial.— Deitz  v. 
State,  123  Ind.  85,  23  N.  E.  1086. 

[a]  (Sap.  imy 

The  defect  in  an  indictment  for  enticing 
away  a  girl  of  chaste  character  for  the  pur- 
pose of  prostitution,  in  not  stating  tbe  house 
from  which  tbe  girl  was  enticed,  is  no  ground 
for  arresting  judgment,  since  the  defect  is 
cured  by  the  verdict.— Nichols  v.  State,  127 
iQd.  406,  26  N.  E.  839. 

[e]  CSnP'  1893) 

Where  an  indictment  contains  all  tiie  es- 
sential elements  of  a  public  offense,  but  is  de- 
fective by  reason  of  uncertainty  and  imperfec- 
tion in  the  manner  of  describing  tbe  offense 
charged,  it  will  be  held  good  after  verdict, 
though  it  might  have  been  quashed  on  motion. 
—Baker  v.  State,  34  N.  B.  441,  134  Ind.  657. 

[f]  (Sap.  1894) 

The  failure  of  an  indictment  for  embez- 
zling funds  of  Hoosier  Lodge  No.  261,  Broth- 
erhood of  Railroad  Trainmen,  to  allege  wheth- 
er the  lodge  is  a  corporation  or  an  association 
is  cored  by  the  verdict,  and  a  motion  In  arrest 
of  judgment  will  not  reach  the  defect,  since 
Rev.  St.  1881,  8  1801,  requires  the  Supreme 
Court  on  appeal  to  disregard  technical  defects. 
— Laycock  v.  State,  136  Ind.  217,  36  N.  B.  137. 

[g]  (Sap.  ISSti 

Mere  formal  or  technical  errors  in  an  in- 
dictment, which  do  not  obscure  the  meanin);. 
are  cured  by  the  verdict,  and  are  not  available 
on  motion  in  arrest  of  judgment  or  on  appeal. — 
Lavelle  v.  State,  136  Ind.  233,  36  N.  E.  135. 

[b]  (Sup.  1896) 

Where  an  Information  charges  an  as- 
sault tn  the  language  of  the  statute  (Rev.  St. 
1804,  8  1982:  Rev.  St  1881.  8  1009).  a  failure 
to  aver  that  defendant  unlawfully  attemptcil 
to  commit  a  violent  Injury  on  the  person  named, 
and  that  he  had  the  present  ability  so  to  do,  is 
waived  without  a  motion,  before  verdict,  to 
quash  tbe  information. — Woodworth  v.  State, 
145  Ind.  276,  43  N.  E.  933. 

[i]    (Sap.  lSff7) 
Where  there  ia  a  misjoinder  of  counts  In 
an  indictment,  and  a  conviction  on  one  only, 
there  is  no  error.— Reed  v.  State,  147  Ind.  41, 
46  N.  E.  135. 

Fob  Cases  trou  Other  States, 

See  27  Cent.  Dig.  Ind.  ft  Inf.  §S  640-650; 

4  Cent.  Dig.  Assault,  {125;  29  Cent. 

Dig.  Int  LIq.  $  236. 
See,  also,  22  Cyc.  pp.  485-488. 

SS03.  —  Vevdiot   oh   cood   and  Iwd 
eonnta. 

[a]  A  conviction  on  a  general  verdict  will  be 
sustained,  even  though  some  of  the  counts  are 
faulty,  if  there  be  one  good  count  in  the  in- 
dictment or  information. — (Sup.  1859)  Dukes 
T.  State,  11  Ind.  557,  71  Am.  Dec.  870;  (1897) 
Dean  v.  Same,  46  N.  E.  528,  147  Ind.  2ir». 
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[b]  IBnp.  1877} 

A  Teidict  of  guilty  referring  specially  to 
two  roQuts,  one  of  whicb  is  bad,  cannot  be  sus- 
tained as  a  conviction  on  good  and  bad  counts, 
because  of  the  special  reference  to  tlie  bad 
connt— Enwright  r.  State,  58  Ind.  667. 

[c]  (Snp.  1882) 

Where  a  general  verdict  is  rendered  on  an 
information  containing  both  good  and  bad 
counts,  error  in  overrulicg  a  motion  to  quash 
the  bad  counts  is  not  reversible  error,  as  it 
will  be  presumed  that  the  judgment  was  en- 
tered on  the  good  counts.— Powers  v.  State, 
87  Ind.  97. 

Fob  Cases  from  Otheb  States. 

See  27  Cent.  Dio.  Ind.  &  Inf.  H  651-«oG. 
See,  also,  22  Cyc  pp.  4S8-190. 

INDIGENT  PERSONS. 

See  Paupsbs. 

INDISPENSABLE  PARTIES. 

See  Pabties,  S|  17-20.  28-34. 

INDISPENSABLE  WITNESSES. 

Right  to  impeach  one's  own  witness,  see  Wit- 
nesses, S  322. 

INDIVISIBLE  CONTRACTS. 

ficc— 

contbactb,  s  171. 
insubance,  s  170. 
Sales,  {  62. 

INDORSEMENT. 

Sec— 

Alteration.  Altebation  of  Instbuments,  88. 
Approval   of  bond  on  appeal  from  justice's 

court.   Justices  of  the  Peace,  8  159. 
Assignment  of  mortgage  by.    Mobtoaoes,  | 

225. 

Bill  of  exchange  or  promissory  note.  Bills 
AND  Notes,  88  176-201,  22»-26e,  514. 
Parol  evidence  to  contradict  or  vary.  Evi- 
dence, 8  403. 
Bill  of  lading.   Cabbiers,  8  50. 
Complaint  directing  clerk  to  issue  summons. 

Pbocess,  8  22. 
Election  ballots.    Elections,  S  177. 
Exceptions  to  instructions.    Thial,  {  275. 


Execution  Issued  on  Judgment  to  foredote. 

MOBTOAQES,  I  490. 

Indlcbnent  Indicthest  akd  Ihtobiutiov, 
134. 

Infonnation.  iNDicruEnT  and  iNFOBiunon, 
I  53. 

Insurance  policy  on  transfer.    Ihsubance,  f 

199. 

Levy  of  execution.    ExECUXioit,  88  13S-140. 

Memoranda  of  sale  as  constituting  deliveqr  <^ 
goods.   Sales,  8  162. 

Names  of  witnesses  on  indictment  or  infonnt* 
tion.   Criminal  Law,  8  628. 

Part  payment  on  note  or  other  instrument  to 
renew  or  revive  cause  of  action.  Limita- 
tion OF  Actions,  8  160. 

Payment  on  note.   Bills  and  Notes,  8 

Petition  for  drain.    Drains,  {  28. 

Itecognizance  for  stay  on  execution.  EXECU* 
TION,  8  158. 

Requested  instructions.    Tbial.  8  269. 

Writ  as  security  for  costs.    Costs,  8  126. 

Written  instrument,  as  constituting  assignment 
ASSIOHUENTS,  88  41,  42. 

INDUCEMENT. 

Sec— 

CONTEACTS,   88  47-88. 

Fraudulent  repreaentatlong.    Falbe  PbetenS' 

ES,  6  31. 
Motive  for  crime — 

Cbihinal  Law,  88  22,  342. 
Homicide,  $  166. 
Pleading.    Pleadino.  88  58,  lia 

In  action  for  libel  or  slander.   Libel  aitd 
Slander,  8  81. 
Procuring  confession  to  commission  of  offense. 
Cbiuinal  Law,  8  S20. 

INEBRIATES. 

See  Dburkabdb. 

INEVITABLE  ACCIDENT. 

Sec- 
Cause  of  personal  injuries  to  passengen.  Cai- 

biebs,  8  285. 
Excuse  for  nonperformance  <d  contract  Cos- 

TBACxa,  8  303. 
Neguoekce,  S  6& 

INFAMOUS  CRIMES. 

Ground  for  divorce,  see  DivoBCK,  J  24. 
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INFANTS. 


Scope-Note. 

[INCLUDES  persons  not  of  full  age;  tlieir  rights  and  disabilities  In  general;  judicial 
control  and  protection  tit  their  persons  and  property  ;  and  legal  proceedings  affecting  them. 

[EXCXUDBS  matters  peculiar  to  particular  petrsonal  relations  (see  Parent  and  Child; 
Ouardian  and  Ward;  Maater  and  Servant;  and  other  spedflo  Aeods);  marriage  of  Infants 
(see  Marriage) ;  testamentary  capacity  (see  Wills) ;  competency  as  witnesses  (see  Wit- 
nc««c«) ;  efTect  of  disability  on  running  of  statute  of  limitations  (see  LdnUtatton  of  Actions) ; 
pauper  children  (see  Paupers);  asylums  for  orphans  and  indigent  children  (see  AsyluiM): 
sale  of  Intoxicating  liquors  to  minors  (see  Intoxicatinff  Liquors) ;  and  particular  wrongs 
and  offenses  of  which  Infants  are  the  subjects  (see  speciflc  heads).  For  complete  list  of 
matters  excluded*  see  cross-references,  postj 

Analysis. 

I.  Disabilities  in  General. 
§  1.  Who  are  infants. 
§  S.  Status  in  general. 
§  6.  Capacity  to  appoint  agent  or  trastee. 
§  7.  Eligibility  for  office  or  public  employment  or  service. 
§  9.  Emancipation  by  parent. 

II.  Custody  and  Protection. 

§  12.  Constitutionality  of  statutes. 

§  13.  Protection  of  health  and  morals. 

§  14.  Regulation  of  employment  and  education. 

§  16.  Juvenile  delinquents  and  vagrants. 

§  17.  Societies  and  officers. 

§  18.  Jurisdiction  of  courts. 

§  19.  Proceedings  affecting  custody. 

§  20.  Criminal  prosecutions  under  laws  for  protection  of  children. 

III.  Property  and  Conveyances. 

§  21.  Rights  of  property  in  general. 

§  23.  Capacity  to  convey. 

§  24.  Adverse  possession. 

1 25.  Contracts  for  sale  of  realty. 

§  26.  Validity  of  conveyances. 

§29.  Estoppel. 

§30.  Ratification. 

§  31.  Avoidance. 

32.  Jurisdiction  of  courts. 

33.    In  equity. 

§  36.  Sale,  mortgage,  or  lease  under  order  of  court. 

§  39.    Proceedings. 

§  41.   Title  and  rights  of  purchaser. 

IV.  Contracts. 

§  47.  Validity  in  general. 

§  49.  Services. 

§  50.  Necessaries. 

§  51.  Loans  and  advances. 

§  52.  Bills  and  notes. 

§  53.  Students'  contracts. 

§  54.  Carrying  on  business. 

§  55.  Estoppel  in  general. 

§  56.  False  representations  as  to  age. 

§57.  Ratification. 

§  58.  Avoidance. 

TUB  IMcMt  !■  oompUfld  on  the  Kcr-Nvntbev  Byrteau  Tmr  ezplaaation,  see  page  iuT 
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pind.ins.-nic  HQ 


V.  Torts. 

§  59.  Liability  in  general, 

§  60.  Willful  injuries. 

§  61.  Negligence. 

§  62.  False  representations. 

VI.  Crimes. 

§69.  Punishment 

VII.  Actions. 

§  70.  Capacity  to  sue  and  be  sued  in  general. 

I  72.  Rights  of  action. 
§74.  Parties. 

§  76.  Guardian  ad  litem  or  next  friend. 

§  77.   In  general. 

§  78.   Necessity  of  appointment. 

§  79.   Time  for  appointment. 

I  80.           Proceedings  for  appointment. 

§  81.    Eligibility  and  qualification. 

§  88,           Termination  of  authority  and  appointment  of  successor. 

§  84.    Rights  and  powers. 

§  85.    Duties  and  liabilities. 

§  87.    Failure  to  procure  appointment. 

§  88.  Attainment  of  majority  pending  action. 
§  89.  Process. 

§  90.  Appearance  and  representation  by  attorney. 
§91.  Pleading. 

I  92.           In  general. 

§93.    Defense  of  infancy. 

§  94.           Failure  to  plead  infancy. 

§  95.          Effect  of  admissions  as  against  infant 

I  97.  Evidence. 

§  98.   In  general. 

§  99.           Proof  of  infancy. 


§  100.          Sufficiency  as  against  infant 

§  102.  Trial. 
§  104.  Judgment. 


§  105. 
§107. 
§108. 
§109. 
§110. 
§111. 


In  general. 
On  consent,  offer,  or  admission. 
By  default. 

Reservation  to  infant  of  day  in  court. 
Opening  and  vacating  in  general. 
Opening  and  vacating  after  attaining  majority. 


^  112.          Collateral  attack. 

§  113.   Operation  and  effect. 

§  114.  Execution  and  enforcement  of  judgment, 
§  115.  Appeal  and  error. 
§  116.  Costs  and  fees. 

Cross-Rcfe  ren  c  es. 


Bee— 

Abduction  of  female  infant.  Abduction. 
Acceptance   of   trust    by    infant  beoeficiary. 

Tbusts,  §  39. 
Adoption, 

Allowance  for  support  of  children  from  estate 
of  decedent.  Executors  and  Aduinistba- 
TOBfi,  SS  173-lM. 

Application  of  fellow  aerraot  rule  to.  Mas- 
ter AND  Sebvant,  %  1Q9. 

Appbentices. 


Mas- 


Assumption  of  risk  by  infant  serrant 

TER  AND  Servant.  3  21S. 
Capacity  to  contract  for  or  connent  to  improm 
mcnts  on  land  as  affecting  right  to  mecbanic'i 
lien.   Mechanics'  Ijens.  i  67. 
Care  required  as  to  children.    Neolioence,  H 
7,  37,  41,  C2. 
Of  master  as  to  infant  servant  Masieb 

AND  Servant,  §S  91,  353. 
Of  municipality  as  to  children  plaj-iog  in 
street.   Municipal  Cobpobations.  f  f)01. 
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INFANTS,  L 


§7 


Care,  «tc^Coat*d). 

Of  nilrood'  company  as  to  children  seen 
at  or  near  anaatng.   RAXUtOADS,  {  321. 

Of  tailioad  company  as  to  diUdren  Been 
on  or  near  tracks.  Railboads,  |i  858, 
350,  S61,  867,  372,  878. 

Of  railroad  company  as  to  children  tres- 
passing on  trains.   Railboads,  |  276. 

Of  street  railroad  company  as  to  children 
on  or  near  tracks.  Street  Railboads, 
I  05. 

Competency  as  witnesses.  Witnesses,  |  40. 
ConclusivenesB   of   assignment   of  dower  on. 

DowEB,  I  112. 
Contributory  negligence  of  children.  Neou- 
OENCB,  {  85. 
At  railroad  crossings.    Raix^boads,  |  3:^5. 
In  street    Muhicifal  CoBPOBATiona,  | 
801. 

On  or  near  railroad  tracks.   Railboadb,  8 

382. 

On  or  near  street  railroad  tracks.  Stbekt 
Railboads,  §  100. 
Contributory   negligence  of  Infant  passenger. 
Cabbiebs,  S  326. 
Servant.    Master  and  Servant,  |  230. 
Contributory  negligence  of  parent  or  cnatodian 
imputable  to  child.  Nioligence,  SS 


Dangerous  machinery  as  attractions  to  chil- 
dren.  Meouoence.  I  23. 

Death  from  neglect  to  furnish  infant  medical 
attendance  as  manslaughter.  Houicidk,  S 
76. 

Elnlistment.   Abut  and  Navt,  S  10. 

GUABDIAH  AND  WaBD. 

Infancy  as  affecting  accrual  of  interest  on  lega- 
cy.   Wills,  S  734. 
As  affecting  limitation  of  actions.  Limi- 
tation OP  Actions,  Sg  72,  78. 
As  excuse  for  omission  to  make  demand  for 
payment    of    legacy    charged    on  land. 
Wills,  g  826. 
Leading  questions  to  infant  witnesses.  Wrr- 

nesbes,  g  243. 
Parent  and  Child. 

Payment  of  legacy  to.    Executobb  AND  Ad- 
uinistbatobs,  J  304. 
Of  share  of  infant  distributee  of  estate. 

EXEOUTOBS  AND  ADUINISTEATOBS,  |  304. 

Promise  to  pay  debt  of  as  within  statute  of 
frauds.  Fbauds,  Statute  op,  g  15. 

Sale  or  gift  of  intoxicating  liquors  to.  Intoxi- 
cating LiqnoBB,  I  159. 

Statutory  actions  for  causing  death  of.  Death, 
S  0; 


I.  DUIABIUTIBS  nr  GEMEBAL 

Administratrix  de  facto  who  is  a  minor,  see 
Executors  and  Admin istbatobs,  g  80. 

Capacity  to  marry,  see  Mabriaoe,  g  5. 

Capacity  to  sne  and  be  sued,  see  post,  |  70. 

Presumption  that  person  is  adult,  see  Evi- 
dence, g  56. 

Proof  of  infancy,  see  post,  g  09. 

S  1.   Who  are  lafants. 

Pleading  infancy,  see  post,  gg  03,  04. 

[a]     (Sup.  18&6) 
An  infant  attains  bis  majority  on  the  day 
preceding  the  twen^-first  aunirersaty  of  his 
birth.— Wells  t.  Wells,  6  Ind.  447. 

Fob  Cases  fbou  Otheb  States, 
See  27  Cent.  Dig.  Infants,  I  1. 
See,  also,  22  Cyc.  pp.  611,  612. 

g  X.  Btatu  In  seneral. 

[a]     (Sup.  1867) 

The  phrase  "under  legal  disabilities"  in- 
cludes persons  under  the  age  of  21  years. — 
Hawkins  t.  Hawkins'  Adm'r,  28  Ind.  66. 

Fob  Cases  from  Otiieb  States, 
See  27  Cent.  Dio.  Infants,  8  2. 

g  St  Capacity  to  appoint  acent  or  trna- 

t«e. 
[a]  (Svp.lSH) 

An  Infant  distributee  cannot  appoint  an 
agent  or  attorney  to  receive  and  receipt  for  his 


distributive  share  In  an  Intestate's  estate.— Tap- 
ley  T.  McGee,  6  Ind.  66. 

[b]  (a«p.lffi6) 

The  appointment  of  an  agent  by  an  infant 
Is  void;  and,  upon  an  infant  arriving  at  fnll 
age,  he  cannot  give  validity  to  the  act  of  a 
person  app(rfnted  by  him  during  minority,  as 
such,  by  ratifying  it— Tmeblood  v.  Trueblood, 
8  Ind.  109,  65  Am.  Dec.  756. 

[c]  (Sap.  Ig62> 

A  warrant  of  attorney,  executed  by  an  in- 
fant, is  probably  void.— Pickler  v.  State  ex  rel. 
Brickley,  18  Ind.  266. 

Cd]    <8ap.  1902) 
An  infant,  even  though  married,  could  not 
appoint  an  agent,  or  become  liable  for  the  lat- 
ter's  tortious  acts.— Bums  v.  Smith,  29  Ind. 
App.  181,  ei  If.  E.  04,  04  Am.  St.  Rep.  268. 

Fob  CA8P.S  fboic  Otueb  States, 

See  27  Cent.  Dig.  Infants,  gg  5,  7. 
See,  also,  22  Cyc  p.  514. 

S  7.   Eligibility  tor  offlee  or  pnblle  em- 
ployment or  sorrieo. 

[a]    (Snp.  1867) 

An  Infant  may  be  deputed  to  serve  a  par- 
ticular writ,  but  cannot  act  as  general  deputy. 
—New  Albany  ft  S.  B.  Co.  v.  Grooms,  0  Ind. 

243. 

Fob  Cases  prom  Other  States, 
See  27  Cent.  Dig.  Infants,  g  8. 
See,  also,  22  Cyc.  p.  515. 


This  INgest  is  compiled  on  the  Key-Nanber  System.  For  eaplaaatlon,  see  page  ill. 

Digitized  by  VjOO^ 


INFANTS,  I,  IL  niiid.Dlc.-PBfa1H]  S  u 


I  0.  Emuwlpatlam  hf  puemt. 

In  geoeral,  see  Pabent  Alfo  Chiu,  S  10. 

[a]  {9«p.  ISStt) 
The  emancipation  of  a  child  may  be  effect- 
ed  by  the  conseot  of  the  parent,  evidenced  by 
a  written  or  oral  agreement,  or  from  the  cir- 
ciunBtancea  when  the  parent  abandons  or  fails 
to  support  the  child.  A  child  may  be  released 
from  parental  control  and  become  entitled  to 
his  earnings  and  liable  for  bifl  necessary  sap- 
port,  in  which  event  he  is  said  to  be  emanci- 
pated.—Robinson  T.  Hathaway,  60  N.  E.  &83, 
150  Ind.  6T9. 

Fob  Cases  pbou  Otueb  States, 
See  27  Cent.  Dig.  Infants,  |  10. 
See.  al8<^  22  Cyc.  p.  516 ;  note,  7S  G.  a  A. 
393;  note,  113  Am.  St.  Rep.  113. 

n.  OtrSTODT  AlfD  PBOTEOTIOir. 

Gostody  and  support  on  dirorce  of  parents,  see 

DivOBCE.  U  28d-312H.  323.  324. 
Elffect  of  marriage  of  ward  as  to  anthority  of 

guardian,  see  Gcabdiah  ahd  Wakd,  S  21. 
liabeas  corpas  to  determine  right  to  custody, 

see  Habeas  Corpus,  8  25. 
Habeas  corpus  to  determine  right  to  custody, 

decision  of  issnei^  see  Habeas  Cobpus,  { 

99: 

Habeas  corpus  to  determine  right  to  tnistody, 

evidence,  see  Habeas  Cobpus,  |  85. 
Laws  relating  to  as  denial  of  due  procMS  of 

law,  see  Cowbtitutiohal  Law,  f  309. 
Subject  and  title  of  act  establishing  board  of 

children's  guardians,  see  Statutes,  i  111. 
Unlawful  employment  as  affecting  liability  of 

master  for  injury  to  Infant  servant,  see  Mab- 

tbb  and  Sbbvant,  I  00. 

1 12.  OoHBUtntioBsUtr  of  statutes. 

Class  legislation,  see  Constitutionai.  Law, 
I  20S. 

Denial  of  protection  of  laws,  see  Constitu- 
tional Law,  §  238. 

I'ersoua  entitled  to  raise  question,  see  Consti- 
tutionai. Law,  I  42. 

M  (S«p.  I8S2) 
the  statute  which  provides  that  children 
may  be  taken  from  the  custody  of  parents 
whose  course  of  life  or  whose  evil  conduct  un- 
fits them  to  rear  children  is  constitutional,  in- 
asmuch as  It  guards  the  interests  and  rights  of 
parents  by  requiring  that  their  children  shall 
not  be  taken  from  them  without  a  bearing  on 
doe  notice  in  the  courts  of  the  8tat&-~Vaa  Wal- 
ters T.  Board  of  Children's  Guardians  of  Mari- 
on County,  32  N.  £.  508,  132  Ind.  567,  18  L. 
R.  A.  431. 

[b]  (Snp.  1908) 
Under  Bams'  Ann.  St.  1001.  |  3189.  au- 
thorizing the  board  of  children's  guardians  to 
file  a  petition  in  the  circuit  court  for  the  plac- 
ing of  neglected  children  in  the  custody  of  the 
board,  etc.,  a  complaint  filed  in  the  circuit  court 


by  the  board  to  secure  the  custody  of  a  n^- 
lected  child,  accompanied  by  the  appearance  of 
the  person  having  the  custody  of  the  child,  aitd 
contesting  the  right  of  the  board  to  be  awarded 
the  ctutody,  confers  on  the  court  jurisdiction  of 
the  subject-matter,  and  of  the  clUld  and  of  the 
person  claiming  the  rii^t  to  the  custody.— Egoff 
V.  Board  of  Children's  Ooardiana  of  Uadison 
County,  170  Ind.  238.  84  N.  E.  151. 

Acts  1901.  p.  369,  c.  173  (Bums'  Ann.  St 
1908,  8  3657  et  seq.),  establishing  a  hoard  of 
children's  guardians  in  each  connty,  with  power 
to  care  for  dependent  children,  etc,  is  valid 
as  an  exercise  of  the  police  power  of  the  rtaie : 
the  welfare  of  children  being  paramoDot  U 
the  claim  of  parents^Id. 

Fob  Cases  noic  Otheb  States, 

See  27  Cent.  Dig.  Infants,  |  18. 
'   See,  also,  22  Cyc  p.  521. 

1 13.  Proteetira  of  haalth  amd  monls. 

Sale  of  ammunition  for  weapon  to  infant,  m 

Weapons.  |  18. 
Sale  or  gift  ot  intoxicating  liquors  to  mino^ 

see  iHToxiCATiNa  LiquoBS,  i  139. 

[a]  To  constitute  the  offense  prohibited  by 
Act  March  8,  1873  (2  Rev.  St.  1876)  p.  484, 
of  permitting  a  minor  to  play  at  any  game  oa 
a  billiard  table,  bagatelle  table,  or  pigeon  hole 
table  other  than  one  kept  or  used  la  a  prinu 
family,  it  is  not  necessary  that  anythiog  be 
wagered  ou  the  game.— (Sup.  3876)  Bond  r. 
State.  52  Ind.  457 ;  (1877)  State  v.  Ward.  37 
Ind.  537;  (1878)  Beady  v.  State.  62  Inl  L 

[b]  (Snp.  187g) 

A  city  ordinance,  prohibiting  tlie  owner  of 
a  place  where  intoxicating  liquors  are  sold  fias 
allowing  a  minor  to  there  participate  in  av 
game  on  the  result  of  which  a  wager  depmdi. 
is  not  violated  by  allowing  a  minor  to 
billiards  at  such  a  place  for  amusement  and 
without  a  wager.—WllUanM  v.  City  of  Wanav, 
60  Ind.  457. 

[c]  (Sap.  1880) 

One  having  the  general  care  and  miius^ 
ment  of  a  billiard  table  cannot  evade  the  law 
by  showing  that,  at  the  time  the  game  tbs 
played  by  the  minor,  he  was  present,  but  dki 
not  personalty  control  or  manage  the  table.— 
Ilipes  V.  State,  73  Ind.  39. 

Fob  Cases  krom  Otiieb  States. 

See  27  Ce>-t.  Dig.   Infants,  i  14;  'J4 

Cent.  Dig.  Gaming.  H  135,  2U3. 
See,  also,  22  Cyc.  p.  625. 

1 14,  B^vlatloB    of    emplojBMBt  aai 

ednoatioa. 

As  denial  of  due  process  of  law,  see  Consiitd* 
TioNAL  Law,  i  275. 

Fob  Cases  fbou  Otbeb  States, 
See  27  Cent.  Dio.  Infanta,  |  ISL 
^ee.  also.  22  Cyc  p.  525. 
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f  16.  JwvaallB  dellaqvcmts  and  Tac^Mits. 

Commitment  after  conviction  of  crime,  see  post, 
i  69. 

Crimes  and  panishmeot,  see  post,  8  69. 

Laws  relating  to  aa  denial  of  due  process  of 
law,  see  Con8titdtional  Law,  (  255. 

Proceedings  affecting  costody,  see  post,  |  19. 

Reformatories  for  jnTenile  delinqneuts,  see  Re- 
formatories. 

Refusal  to  receive  in  house  of  refuge  as  con- 
tempt of  court,  see  Conteupt,  i  20. 

Right  to  trial  by  jury  in  proceediogs  to  com- 
mit  to  industrial  school  or  reformatory,  see 
JUBY,  i  21. 

Subjects  and  titles  of  acts,  see  Statutes,  | 
UO. 

Fob  Cases  pbou  Otheb  States, 

Seb  27  Cert.  Dig.  Infants,  S  16. 
See,  also,  22  Cyc.  p.  521. 

i  17.  Soelatlea  and  ofleevs. 

Amendment  of  act  establishing  board  of  chil- 
dren's guardians,  see  Statutes,  §  143. 

[a]    (Sap.  ]8S4> 

The  Children's  Home  of  dncianati,  Ohio, 
Is  a  corporation  organised  onder  ttie  lawa  of 
Chat  state,  and  as  such  has  lawful  charge  and 
custody  of  infuits,  and  power  to  procure  for 
them  permanent  homes  in  CStristlan  familiet. 
By  a  written  agreement  the  home  transferred 
the  care,  custody,  and  education  of  an  Infant 
to  defendant,  where  after,  In  the  Judgment  of 
the  trustees  and  managers  of  the  home,  defend- 
ant's home  became  nnsuitable  for  the  child,  and 
he  hecame  an  unsuitable  person  to  have  the 
custody  and  management  of  such  child.  Held, 
that  the  Children's  Home  bad  the  right  to  re- 
move the  child  from  the  home  of  the  defendant 
and  resume  Its  original  power  and  authority 
over  such  child.— Milligan  ▼.  State  ex  rel.  Chil- 
dren's Home  of  Cincinnati,  Ohio,  97  Ind.  335. 


Fob  Cases  fsoic  Otheb  StateSi 
See  27  Cent.  Dio.  Infants,  | 
See,  also,  22  Cyc.  p.  522. 


17. 


1  18.  Jnriadlotton  of  courts. 

In  actions  for  divorce,  see  DIVOBCE,  |  290. 

[a]    (App.  1907) 

The  power  conferred  upon  the  juvenile 
court  is  of  the  same  character  as  the  jurisdic- 
tion exercised  by  courts  of  chancery  over  the 
person  and  property  of  infants,  and  flows  from 
the  general  power  and  duty  of  the  state  to  pro- 
tect  those  who  hare  no  other  lawful  protector. 
— IMnson  v.  Droata,  39  Ind.  App.  432,  80  N.  E. 
32. 

Fob  Cases  tbou  Otheb  States, 

See  27  Cent.   Dig.  Infants,  f  18;  42 
Cent.  Dig.  Reformatories,  g  7. 

See.  also,  22  Cyc.  p.  510. 


S  19.  Prooeedinss  affeetlns;  custody. 

[a]    (Sap.  1857) 

The  Supreme  Court  will  not  go  beyond  the 
statute  to  hold  the  coart  whose  peculiar  duty 
it  is  to  guard  the  interests  of  minors  to  a 
strict  regularity  in  summary  proceedings.— 
Shaw  T.  Smith.  8  lad.  485. 

P>]    (Sap.  1S87) 

The  question  of  the  custody  of  a  minor 
child,  once  properly  adjudicated,  whether  in  a 
habeas  corpus  proceeding  or  otherwise,  is  set- 
tled, unless  there  be  an  appeal,  and  the  judg- 
ment rendered  is  impregnable  as  against  a  col- 
lateral attack.— Brooke  v.  Logan.  13  N.  E.  600, 
112  Ind.  183,  2  Am.  St  Bep.  177. 

[e]  (S«p.U88> 

A  complaint  for  commitment  of  a  person 
to  the  reform  school,  which  alleges  that  such 
person's  guardiaui  because  of  advanced  age, 
cannot  exercise  that  control  and  restraint 
which  is  necessary  to  prevent  the  ward  from 
becoming  an  evil  member  of  soctety,  and  shows 
also  that  the  latter  is  Tidons,  and  associates 
late  at  night  with  immoral,  drunken,  uid  dis- 
solute persons,  at  his  own  pleasure,  contains 
enough  to  make  it  good,  though  other  state- 
ments therein  are  trifling  and  ridiculous.— Jar- 
rard  v.  State,  116  Ind.  98^  17  N.  E.  912. 

[d]    (Sap.  1892) 

A  petition,  filed  by  a  mother  and  her  hus- 
band, asking  to  have  a  decree  that  deprived 
her  o£  the  custody  of  her  children,  and  com- 
mitted them  to  th^  Board  of  Children's  Guard- 
ians, set  aside,  alleging  that  at  the  time  of  the 
decree  she  was  craxy  with  grief  over  her  chil- 
dren being  taken  from  her;  that  she  was  in- 
capable of  comprehending  or  doing  anything; 
and  that  she  and  her  husband  are  able  and 
willing  to  make  reasonable  provision  for  the 
physical  comfort,  welfare,  and  education  of  the 
children,— is  not  sufficient  to  overthrow  the  va- 
lidity of  the  fonner  judgment— Van  Walters 
V.  Board  of  Children's  Guardians  of  Marion 
County.  32  N.  E.  568,  132  Ind.  667,  IS  L.  B. 
A.  431. 

le]     (App.  1907) 

In  the  absence  of  a  statute  giving  a  right 
of  appeal  from  a  judgment  of  the  juvenile  court 
committing  a  girl  to  the  industrial  school  for 
girls,  no  appeal  lies  from  the  judgment  of  com- 
mitment.—Dinson  T.  Drosta,  80  N.  E.  32,  39 
Ind.  App.  432. 

[f]  (Snp.  1908} 

Where  parents  were  present  with  an  at- 
torney making  a  defense  against  a  petition  to 
take  from  them  the  custody  of  their  children, 
they  cannot,  without  proper  exceptions  or  mo- 
tion for  new  trial,  secure  another  trial  of  th<! 
case,  though  the  judge  announced  during  the 
introduction  of  evidence  that  sufficient  evidence 
to  take  the  custody  from  the  parents  had  been 
introdnced.—Egoff  v.  Board  of  C^tildren's  Ouard- 
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ians  of  Madison  Ooanty.  170  Ind.  238,  84  K. 
E.  151. 

Fob  Cases  fboic  Otheb  States, 

See  27  Ckni.  Diq.  Infants,  |  18;  42 

CENT.  Uio.  Reformatories,  ijj  0.  8-15. 
See,  also,  22  Cyc  pp.  523,  524;  notes,  15 
Ia  B.  A.  593,  58  I«  B.  A.  mi. 

S  20.  Criminal  proaecntiona  under  lawa 
for  protection  of  children. 

[a]  (Sui>.  liU) 

An  indicement  under  St.  1S73,  $  1  (Acta 
1873,  p.  30),  making  it  a  misdemeanor  for  any 
person  owniog  any  billiard,  bagatelle,  or  pi- 
geonhole table,  to  allow,  suffer,  or  permit  any 
minor  to  play  billiards,  bagatelle,  or  any  other 
game  at  or  upon  Bucb  table,  and  iutlictiDg  a 
tine  for  each  game  so  allowed.  Buffered,  or  per^ 
mitted  to  be  played,  must  charge  that  a  game 
was  played,  aod  name  the  person  with  whom 
it  was  played  by  the  minor,  or  give  a  reason 
why  he  is  not  named.— Zook  v.  State,  47  Ind. 
4ti3 ;  BusseU  v.  Same,  Id.  4G3. 

[b]  (Svp.  ISTS) 

An  indictment  against  the  owner  of  a  bil- 
liard table  for  permitting  a  minor  "to  play  a 
certain  game  said  table,  called  'pool,' "  is  bad 
because  of  the  omission  of  the  word  "at"  or 
"upon"  before  the  words  "said  table,"  and  is 
also  defective  is  not  diaclosing  the  name  of  the 
person  with  whom  the  minor  was  suffered  to 
play  the  game.— Donniger  v.  State,  52  Ind.  326. 

[C]      (SBp.  1K77) 

Under  2  Rev.  St.  18TG,  p.  481.  providing 
that  any  person,  having  the  care,  management, 
or  control  of  any  billiard  table  kept  in  any  sa- 
loon, etc.,  who  shall  anffer  any  minor  to  play, 
etc.,  an  indictment  charging  defendant  with 
having  the  management  and  control  of  a  saloon, 
in  which  billiard  tables  were  kept,  etc.,  is  in- 
sufficient, since  the  management  of  the  saloon 
and  the  management  of  the  tables  might  be  in 
two  different  persons.— Hanrahan  t.  State,  57 
Ind.  627. 

[d]  In  an  indictment  under  2  Rev.  St.  1876, 
p.  484,  for  permitting  a  minor  to  play  billiards, 
it  is  not  necessary  to  allege  that  the  game  was 
played  for  a  wager ;  gambling  not  being  an 
element  of  the  offense.— (Sap.  1877)  State  t. 
Ward.  57  Ind.  537 ;  (1878)  Beady  v.  State.  62 
Ind.  1. 

[ej      (Sop.  1877) 

An  indictment  under  2  Rev.  St.  1876,  p. 
484,  for  allowing  a  minor  to  play  billiards  "in 
his  saloon,  of  which  he  was  then  and  there  the 
owner,"  does  not  sufficiently  charge  defendant 
to  be  the  owner  of  the  table.— State  v.  Ward, 
67  Ind.  637. 

in    (Sup.  18TS) 
The  word  "game,"  In  the  city  incorpora- 
tion law  (1  Bev.  St  187^  p.  267,  |  63),  means 
one  upon  the  result  of  which  a  wager  is  made; 
and  hence  a  complaint  by  a  city  for  violation 
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ot  an  ordinance,  prohibiting  one  from  alknring 
a  minor  to  "participate  in  any  game  of  any 
kind  whatever,"  must  allege  tliat  the  game  was 
one  upon  the  result  of  which  a  wager  was 
made.— WillianiB  v.  CSty  of  Warsaw,  60  lod. 
467. 

[g]    (Sap.  1878) 

An  indictment  onder  Act  March  8,  1873,  | 
2  (2  Rev.  St.  1876,  p.  481),  for  permitting  mi- 
nors to  congregate  at  ft  public  place  where  aay 
billiard  table,  etc.,  was  kept,  cannot  be  sus- 
tained withoQt  proof  that  minors  did  in  fact 
congregate  at  the  place  alleged,  and  that  two 
or  more  minors  were  found  there  together.— 
PoweU  V.  State,  62  Ind.  631. 

[b]     (Sop.  1879) 

An  indictment  for  allowing  a  minor  to 
play  billiards  on  a  public  table  averred  that 
said  minor  had  been  allowed  to  so  play  with 
"persona"  whose  namea  were  unknown  to  tbe 
jury.  Jleld,  that  evidence  that  the  minor  had 
played  with  a  "person"  whose  name,  etc.,  would 
not  Eustain  a  verdict  of  guilty.— Moore  v.  Stit^ 

65  Ind.  213. 

[i]  (Snp.  1ST9) 
.  Under  2  Rev.  St.  1876,  p.  484.  making  it 
an  offense  to  permit  minora  to  congregate  and 
play  upon  'billiard  tables  in  any  saloon,  hotel, 
or  other  public  place,  an  indictment  charging 
the  place  to  be  a  "public  billiard  hall"  cbArgn 
a  public  place  within  the  statute.— Manbeim 
T.  State,  66  Ind.  60;  FBber  y.  State.  Id.  fiOa 

m  (Snp.  18T9) 
An  indictment  alleging  that  defendant 
"having  the  care,  management,  and  control  of 
certain  billiard  tables,  then  and  there  kept  id 
a  public  billiard  ball,"  did  unlawfully  permit 
certain  minors  "to  then  and  there  unlawfnUf 
congregate  at,  in,  and  about  said  public  billiaul 
hall,  wherein  said  billiard  tables  were  so  kept," 
etc.,  is  sufficient  under  2  Rev.  St.  1876,  p.  ISi 
— Maoheim  v.  State,  66  Ind.  65. 

[k]     (Snp.  1879) 

An  indictment  for  allowing  a  minor  b> 
play  billiards  is  not  supported  by  proof  thai 
he  played  15-baI]  pool,  though  pool  is  played 
on  a  table  with  bllb'ard  ball*— Squier  t.  Sttte, 

66  Ind.  317. 

[1]  (Snp.  1879) 
A  prosecntion  for  unlawfully  snffeiiag  t 
minor  to  play  a  game  of  billiards  is  not  sot- 
tained  by  evidence  that  defentent  allowed  the 
minor  to  play  a  game  of  l&-ball  pooL— Sqoitr 
V.  State,  66  Ind.  604. 

[m]    (Sdp.  18S0) 

Tbe  following  words:  "Which  said  billiard 
table,  he.  the  said  H.,  then  and  there  being  tlie 
owner  and  then  and  there  having  tbe  cut, 
control,  and  management  of,"  in  an  informt- 
tion  for  permitting  a  minor  to  play  billiards,  is 
a  snflldait  averment  of  defendant's  ownership 
of  the  table.— Hipes  v.  State,  73  Ind.  39. 
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[n]  (Sup.  1SS6) 
The  Supreme  Court  will  not  reverse  a  con- 
victiOD  for  allowing  minors  to  play  pool,  on 
the  ground  that  the  verdict  is  not  sustained  by 
the  evidence,  where  both  of  the  players  testified 
ibat  no  inquiry  was  made  as  to  their  age,  al- 
though the  accused  and  his  bartender  testified 
that  inquiries  were  made,  and  answers  returned 
by  the  players  that  they  were  of  age,  before 
they  were  permitted  to  use  the  table.— Taylor 
v.  State.  107  Ind.  483,  8  N.  E.  4o0. 

[o]    (Sap.  JS89) 

In  a  prosecution  under  Rev.  St.  18S1.  I 
2<tS7,  providing  for  the  punishment  of  any  one 
allowing  minors  to  play  billiards,  etc.,  an  in- 
stmction  allowing  the  jury  to  "take  into  cod> 
sideration  the  number  of  games  played,  •  •  * 
if  more  than  one,"  is  proper.— Kiley  t.  State, 
120  Ind.  ^  22  N.  E.  99. 

An  indictment  for  permitting  a  minor  "to 
play  four  games  of  pool"  charges  but  a  single 
offense,  under  Kev.  Ht.  1881,  §  liOST,  providing 
that  any  person  who  shall  allow  any  minor  "to 
play  billiards,  bagatelle,  pool,  or  any  other 
game"  upon  his  table  shall,  upon  conviction 
"for  such  game  so  allowed  *  *  *  to  be 
played,  be  fined,"  etc.— Id. 

tp]    (Sup.  1908) 

That  an  affidavit  under  which  defendant 
was  held  was  defective  or  failed  to  properly 
charge  a  public  ofFenae,  under  Acts  lOOo,  p. 
441,  c.  145,  §  2,  as  amended  by  Acts  I'M",  pp. 
-Oi»,  267,  c.  109,  providing  that  any  person 
who  encourages  children  to  commit  acta  of  de- 
linquency shall  be  guilty  of  a  misdemeanor, 
did  not  render  the  conviction  void  or  subject 
to  collateral  attack.— Tulli*  t.  Shaw,  109  Ind. 
tWi,  S3  N.  E.  376. 

Acts  1905,  p.  441,  e.  145,  S  2,  as  amended 
by  Acts  1907,  pp.  200.  207,  c.  168,  provideB 
that  any  person  wfao  encourages  any  ^rl  under 
17  to  oommit  any  act  of  deUnguency  as  defined 
in  section  1,  or  who  violates  any  provibion  of 
section  2,  as  amended,  is  gniity  of  a  misde- 
meanor, and  may  be  tried  and  convicted  in  the 
Jui-enile  court.  Laws  1005,  p.  062,  c.  169,  S 
m,  amended  by  Acta  lOOT,  p.  85,  c.  GO,  {  1,  de- 
clares that  whoever  unlawfully  has  carnal  knowl- 
edge of  a  female  child  under  16  is  guilty  of  rape. 
An  affidavit  charged  that  defendant,  on  a  speri- 
Aedday,  did  encourage  prosecutrix,  a  ^rl  under 
15  years  of  age,  to  commit  an  act  of  delinquency, 
to  wit,  that  defendant  held  illicit  sexual  Intei^ 
rouise  with  her,  etc.  Held,  that  the  affidavit 
did  not  charge  defendant  with  rape  in  violation 
of  section  361.  hut  charged  a  misdemeanor  only, 
within  the  jorisdiction  of  the  Juvenile  court. 
-Id. 

A  complaint  charging  that  defendant  did 
enconrage  prosecutrix,  a  girl  under  the  age  of 
15  years,  to  commit  an  act  of  delinquency,  to 
vit,  that  defendant  held  illicit  sexual  inter- 
conrse  with  her,  should  be  construed,  in  so  far 
the  allegation  of  prosecutrix's  age  was  con- 


cerned, as  if  it  alleged  merely  that  she  was  un- 
der the  age  of  17,  within  Acts  1005,  p.  441,  c. 
145,  8  2,  as  amended  by  Acts  1907,  pp.  200.  207, 
c.  169,  providing  that  any  person  who  causes 
or  encourages  any  girl  under  the  age  of  17  to 
commit  an  act  of  delinquency,  as  defined,  etc., 
shall  be  guilty  of  a  misdemeanor,  under  the 
rule  that  in  criminal  cases  the  substance  of  the 
charge  only  need  be  proved,  the  substance  in 
the  instant  case,  so  far  as  the  age  of  prosecu- 
trix was  concerned,  being  that  she  was  under 
IT.— Id. 

Fob  Cases  fbom  Otiieb  States, 

See  27  Cent.  Dig.  Infanta.  8  20;  24 
Cent.  Dio.  Gaming,  §8  272,  278,  2SU, 
297,  301;  27  Cent.  Dig.  Ind.  &  Inf.  8 
282. 

See.  also.  22  Cyc  pp.  525-527;  note,  01 
U  R.  A.  290. 


m.  PROPERTT  AND  COHVETANCES. 

Capacity  to  contract  for  or  consent  to  improve- 
ments on  land  as  affecting  right  to  mechanic's 
lien,  see  Mechanics'  Liens,  |  07. 

Excuse  for  nonperformance  of  conditions  in 
deed,  see  Deeds,  8  103. 

Failure  of  administrator  to  redeem  mortgaged 
property  as  affecting  title  of  minor  heirs,  sec 

KXECUTOBS  AND  ADUINISTBATORS,   8  1^- 

Funeral  expenses  as  claim  against  estate  of 
deceased  Infant,  see  Bxecltobs  and  Ad- 

MINI8TBAT0BS,    §  214. 

Presumption  of  acceptance  of  deed  to,  see 
Deeds,  8  104. 

Uight  of  infant  coheir  to  bring  suit  in  partition, 
see  Pabtition,  8  32. 

Taxation  of  property,  see  Taxation,  §  827. 

Time  for  presentation  of  claim  against*  dece- 
dent's estate,  see  ExECtm)B8  and  Aduinis- 
TKATOBS,.  i  225. 

§21.  Siskts  of  pvopartj  in  Beneval. 

[a]    (Sep.  1869) 

The  owner  in  fee  of  certain  real  estate 
conveyed  the  same  In  fee,  his  wife  joining  in 
the  deed,  to  his  brother,  who,  having  received 
the  title  for  such  purpc^,  immediately  conveyed 
in  fee  to  the  wife  and  minor  daughter  of  the 
original  grantor.  Both  deeds  were  voluntary ; 
the  former  expressing  a  consideration  in  a  cer- 
tain sum,  the  latter  none.  After  the  deeds  were 
recorded,  the  daughter  intermarried  with  one 
wfao  had  knowledge  of  the  deeds  and  believed 
ber  to  be  the  lawful  owner  of  the  land  so  con- 
veyed to  her.  The  daughter  died.  leaving  one 
child,  the  only  issue  of  such  marriage;  and 
the  child  died,  leaving  its  father  its  sole  heir  at 
law.  Held,  in  a  suit  by  the  surviving  father  of 
such  child  for  partition,  the  original  grantor 
still  retaining  possession,  that  the  marriage  of 
tbe  daughter  made  her  a  purchaser  for  a  valu- 
able consideration,  and  it  would  be  a  fraud  up- 
on her  husband  to  withdraw  the  estate  passed 
to  ber.— Mct^aw  t.  Buik,  31  Ind.  66. 
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[b]    (App.  1905) 
The  personal  and  property  rights  of  an  in- 
fant do  not  attach  until  birtb.— State  ex  rel. 
Niece  v.  Soale.  36  lod.  App.  73,  74  N.  S.  Ull. 

Fob  Cases  rsoic  Otbeb  States* 
Seb  27  Cent.  Dig.  Infants,  S  21. 
See,  also.  22  Cyc  p.  527. 

i  23.  Capacity  to  eoimy. 

[al    iSaik.  1S73) 

Under  Rev.  St.  1843,  p.  421,  c  28,  S  41, 
a  married  woman  under  the  age  of  18  years 
could  not,  either  with  or  without  the  consent 
of  her  father  or  guardian,  relinquish  her  dow- 
er in  the  landB  of  her  husband  by  him  sold  and 
conveyed.-~Law  v.  Ix>iigi  41  Ind.  580. 

[b]  (Sup.  1884) 

An  infant  feme  corerC  may  convey  ber 
lands  by  deed  in  wbicb  her  bunband  Joins,  or 
she  may  incamber  them  by  mortgage. — Losey 
V.  Bond,  94  Ind.  67. 

[c]  (Sup.  1896) 

An  infant  wife  may  join  with  her  buaband 
in  the  conveyance  of  his  real  estate  the  same 
as  if  she  were  of  age.— Kennedy  v.  Hndlcins,  4U 
N.  E.  52,  140  iDd.  570, 

Fob  Cases  fbom  Otueb  States, 
See  27  Cent.  Dig.  Infants,  {  21. 
See,  also,  22  Cyc.  pp.  530-538. 

S  24.  AdTsrM  pottMMlan. 

[a]  (Soil.  1878) 
A  conveyance  made  by  an  infant,  upon 
coming  of  age,  of  land  previously  conveyed  by 
him  during  his  infancy  to  a  third  person,  op- 
erates as  a  disaffirmance  of  the  former  deed ; 
bat,  where  such  third  person  is  in  adverse  pos- 
session of  tbe  lands,  the  second  deed  is  inop- 
erative as  to  bim.— RiggB  t.  Fisli,  fA  Ind.  lOU. 

Foe  Cases  fbom  Otheb  States. 
See  '27  Cent.  Dig,  Infants,  |  2o, 
See,  also,  22  Cyc.  p.  5\18. 

1 2S.  Coatraets  for  m1«  of  nalty. 

[a]  (Sap.  18S9) 
Where  a  contract  binding  on  an  infant  to 
convey  land  is  witb  an  adult,  tbe  adult  Is 
bound,  and  he  cannot  avtdd  tbe  contract  on  ac- 
count of  the  in&tncy  of  the  otber  contracting 
party.— Johnson  v.  Rockwell,  12  Ind.  76. 

Foe  Cases  from  Otheb  States, 
See  27  Cent.  E>io.  Infants,  S  26. 
See,  also,  22  Cyc.  p.  538. 

f  26.  Validity  of  eonTOyaaeaa. 

[a]  The  deed  of  an  infant,  purporting  to  con- 
vey lands,  operates  to  fransmit  tbe  title,  and  is 
voidable  only,  not  void.— (Sup.  1845)  Doe  ex 
dem.  Moore  v.  Abematby.  7  Blackf.  442;  (1856) 
Pitcber  V.  Laycock,  7  Ind.  398 ;  (1858)  Jobnson 
V.  Rockwell,  12  Ind.  76;  (1873)  Law  v.  Long, 
41  Ind.  586. 


[b]  (S«p.  18S0) 

An  infant  can  assign  dower  at  common 
law;  but,  if  he  so  assign,  he  will  be  protected 
against  the  consequences  of  excessive  assigQ- 
men  t,  and  may  have  his  writ  of  admeasiiremeac 
of  dower.— McCormick  t.  Taylor,  2  Ind.  S3G. 

[c]  (Sap.  1856) 

An  infant  gave  a  deed  of  land,  and  died 
before  arriving  at  full  age.  Held,  that  tbe 
deed  of  an  infant  was  not  void,  but  voidable 
only,  and  that  said  deed  was  valid  and  opera- 
tive.—Babcoclc  T.  Doe  ex  dem.  Bowman,  8  lad. 
110. 

[d]  (Sap.  1878) 

The  joinder  of  a  married  woman,  who  is 
also  a  minor,  in  tbe  execution  of  a  deed  con- 
veying the  lands  of  her  husband,  being  voidable 
merely,  relinquishes  her  right  of  dower,  sub- 
ject to  her  right  of  election,  on  arriving  at  full 
age,  either  to  affirm  or  disafBrm  the  deed.— Law 
V.  Long,  41  Ind.  58& 

[0]     (Sap.  1875) 

A  joint  conveyance  by  husband  and  wife 
during  infancy  of  the  wife  is  not  void  but  void- 
able, and  vests,  the  title  to  the  land  in  ihc  I 
grantee,  subject  to  her  right  of  disaffirmsnct 
on  arrival  at  majority  and  until  devested  bj 
some  act  done  by^  ber  to  disaffirm  the  contncc 
— Scranton  v.  Stewart.  52  Ind.  68. 

[I]     (Sap.  1882) 
A  conveyance  by  an  infant  married  womas 
and  ber  husband  of  ber  real  estate  is  voidable 
as  to  ber,  but,  where  such  conveyance  was  ex- 
ecuted prior  to  1847,  would  operate  as  an  ab- 
solute transfer  of  the  husband's  interest  in  tbe 
land,  and  entitle  tbe  grantee  and  his  heirs  to  i 
possession  of  tbe  land  during  tbe  joint  lives  (rf  | 
tbe  grantors.— Sims  v.  Bardoner,  86  Ind.  S>.  i 
44  Am.  Rep.  263 ;  Sims  v.  Snyder.  86  Ind.  (Xc:  < 

[s]  (Sap.  18H)  j 
An  answer  by  a  wife  in  a  suit  against  be^  j 
self  and  husband  to  foreclose  a  mortgage,  ally- 
ing that  at  the  time  of  tbe  execution  <A  tbe 
mortgage  she  wag  a  minor,  but  failing  to  al- 
lege that  ber  husband  was  a  minor  or  that  tbi* 
land  was  ber  separate  property,  was  demor- 
rable.— Bakes  v.  Gilbertt  93  Ind.  10. 

[h]     (Sap.  1884) 

A  conveyance  by  a  wife  who  is  •  minor, 
jointly  witb  ber  husband,  does  not  estop  ber 
from  afterwards  claiming  dower  in  the  land.-' 
Applegate  v.  Conner,  03  Ind.  185. 

[t]  (Sap.  1896) 
Rev.  St  1804,  |  3330  (Rev.  St.  1S81.  I 
2917),  prohibits  infanta  from  conv9in<  thw 
lands.  Rev.  St.  1804,  §  3340  (Rev.  St  1881.  i  i 
2921)  provides  that  tbe  joint  deed  of  tbe  hostand 
and  wife  shall  be  suffident  to  pass  tbe  lands  of 
tbe  wife.  Held,  that  tbe  conveyance  of  an  in- 
fant fMse  covert  and  her  minor  buslund  in  void- 
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able,  not  void.— Gillenwater  r.  Campbell,  142 
Ind.  S29.  41  N.  E.  1041. 

Fob  Cabeb  fbou  Otheb  States, 

See  27  Cent.  Dig.  latants,  IS  27-34. 
See,  also.  22  C;c.  pp.  531-530. 

{SO.  Eatowal. 

[a]  tSap.  1S63) 

Where  a  married  womaD,  being  an  iofant. 
Joined  witb  her  busband  id  a  conveyance  of 
land,  and  neglected  until  17  years  afterwards 
to  give  notice  of  ber  intention  to  avoid  it,  it 
was  held  tbat  abe,  baving  after  her  majority 
been  diRcovert  abont  10  years,  was  thereby 
estopped  from  asserting  her  title.— Hartman  t. 
KendaU,  4  Ind.  403. 

[b]  (Sup.  18^) 

To  estop  the  minor  from  disaffirming  his 
deed  oo  coming  of  age,  some  act  or  omission 
on  bis  part  since  his  majority  most  be  shown 
which  was  prejudicial  to  the  person  in  posses- 
sion of  the  granted  premises. — Miles  v.  Llnger- 
man,  24  Ind.  385. 

[c3   (S«p.  1S75) 

Where  an  infant  married  woman  Joined 
with  her  hnaband  in  a  conveyance  of  a  sepa- 
rate  estate,  the  fact  that,  when  she  became  of 
age,  the  grantee  was  indebted  to  the  hnsband 
upon  notes  given  for  the  purchase  money,  which 
notes  were  afterwards  paid,  did  not  estop  her 
from  sabsequently  disaffirming  the  contract,  on- 
less  she  knew  that  the  purchase  money  was  nn- 
I>aid  and  the  grantee  was  ignorant  of  the  fact 
that  the  grantor  was  an  infant  when  she  ex- 
ecuted the  conveyance.— Scranton  v.  Stewart, 
52  Ind.  6& 

[d]    (tap.  1883) 

The  &ct  tbat  where  an  infant  wife  joined 
her  husband  in  a  conveyance  of  his  land  full 
value  was  paid  to  the  husband  for  the  land, 
and  tlMt  with  the  purchase  money  other  lands 
were  bought,  of  which  she  received  one-third 
as  the  husband's  widow,  did  not  prevent  her 
disalBnnauce  as  it  did  not  amount  to  an  estop- 
pel.—Richardson  V.  Pate,  03  Ind.  423.  47  Am. 
Rep.  374. 

[•1     (Sap.  1884) 

A  married  woman  Is  not  estopped  from 
disaffirming  at  any  time  during  coverture  a 
deed  made  by  ber  during  infancy,  by  the  fact 
that  the  grantee  believed  her  an  adult,  and  aft- 
er ber  majority  improved  the  land  witb  her 
knowledge,  and  conveyed  to  an  innocent  third 
I>er8on,  and  that  she  and  ber  buslmDd  enjoyed 
the  consideration  since  her  majority.— Buchan- 
an V.  Hubbard,  96  Ind.  1. 

in    (Sap.  1892) 

In  an  action  to  quiet  title,  where  the  com- 
plaint alleges  that  defendant  purchased  the 
land  of  4  minor,  who  disaffirmed  the  sale  on  Ik*- 
i>oming  21  years  of  age,  and  afterw-irds  sold  it 
to  plaintiff,  an  answer  which  .ittempts  to  plead 
an  estoppel  la  defective  If  It  fails  to  all^  tbat 


the  minor  made  misrepresentations  as  to  his  age, 
in  connection  with  the  sale  to  defendnnt,  as  an 
inducement  for  him  to  purchase,  and  upon  which 
he  relied.— Bradshaw  v.  Van  Winkle,  133  Ind. 
134,  32  N.  E.  8;7. 

[g]    (App.  1904) 

An  owner  conveyed  a  part  of  his  land  to  a 
married  woman  and  ber  children,  and  another 
part  to  her  husband  and  bis  children.  The  hus- 
band and  wife,  believing  that  the  conveyance 
to  them  gave  them  the  title  in  fee,  sold  the  land 
to  a  third  person.  Subsequently  the  husband 
and  wife  and  the  third  person  discovered  tliat 
the  children  had  rights.  The  husband  and  the 
third  person  then  Instituted  in  the  name  of  the 
children,  who  were  minors,  and  the  third  per- 
son, an  ex  parte  proceeding  for  partition.  The 
children  had  no  knowledge  of  the  proceedings, 
and  no  one  had  authority  to  act  for  them.  The 
husband  was  appointed  commissioner,  and  the 
land  was  sold  to  the  third  person  for  the  con- 
sideration given  in  the  conveyance  by  the  hus- 
band and  wife.  The  children  received  no  part 
of  this  consideration.  Held,  that  the  children, 
on  attaining  full  age,  were  not  equitably  es- 
topped, as  against  the  third  person,  from  as- 
serting their  rights.— Underwood  v.  Deckard,  70 
N.  E.  383,  34  Ind.  App.  108. 

Fob  CASEa  fbou  Otheb  States. 

See  27  Cent.  Dig.  Infants,  §§  37-40. 
See,  also,  22  Cyc.  pp.  548-q5U;   note,  44 
Am.  Dec.  285. 

S30.  Ratlflcatlom. 

[a]  (Sap.  184&) 

A  female  infant,  residing  in  Fenosylvania, 
executed  there  a  deed  of  bargain  and  sale  for 
land  situate  in  Indiana.  She  afterwards  mar- 
ried, but  whether  before  or  after  her  majority 
did  not  appear;  nor  did  it  appear  where,  after 
the  execution  of  the  deed,  she  and  her  husband 
had  resided,  nor  that  her  busband  bad  acquiesc- 
ed in  the  deed  after  he  knew  of  it.  Held,  that 
the  lapse  of  about  five  years  after  the  wife's 
majority,  without  any  attempt  to  disaffirm  the 
conveyance,  did  nbt,  under  the  circumstances, 
prevent  the  husband  and  wife  from  disaffirming 
it.— Doe  ex  dem.  Moore  v.  Abemathy,  7  Blackf. 
442. 

[aa]     (Sap.  1865) 

Though,  und^r  our  present  statute,  a  mar- 
ried woman  may  disaffirm  a  conveyance  made 
by  her  during  minority,  and  bring  an  action  to 
recover  the  lands  without  the  assent,  and  even 
against  the  will  of  the  husband,  yet  she  will 
not  be  estopi>ed  from  avoiding  the  conveyance 
merely  by  an  omission  for  any  length  of  ,time 
during  ber  coveiiure  to  disaffirm  it,  unconnect- 
ed with  any  other  circumstances.— Miles  v.  Lin- 
german,  24  Ind.  385. 

[b]  (Sap.  1873) 

Wliere  an  infant  makes  and  delivers  a 
deed,  she  must  on  attaining  full  age  do  some 
act  to  disaffirm  the  contract.- Law  v.  Long,  4] 
Ind.  586. 
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[c]  (Snp.  1875) 

An  infant  married  who  joins  with  her  bus- 
band  (or  the  conveyance  of  a  separate  estate 
must  nroid  the  conveyance  if  at  all  within  a 
reasonable  time  after  she  attains  majority,  al- 
though she  is  not  retiuired  to  bring  her  action 
to  recover  possession  during  continuance  of  her 
coverture.— Scraoton  v.  Stewart,  52  Ind.  68. 

[d]  (Sap.  1879) 

Infants  cannot  ratify,  on  attaining  major- 
ity, a  mortgase  void  as  to  them. — Wethetill  v. 
Harris.  67  Ind. 

[e]     (Snp.  1881) 

Where  an  infant,  togettier  with  a  person  of 
full  age.  retains  possession  of  leased  premises 
under  a  contract  therefor  10  months  after  at- 
taining majority,  he  thereby  ratifii'S  such  con- 
tract—McClu  re  v.  McCIure,  74  Ind.  108. 

[f]    (Snp.  1881) 

An  instruction  that  disaffirmance  of  a  con- 
veyance of  land  by  a  minor,  made  within  10 
months  after  the  grantor  has  arrived  of  age, 
was  not  within  a  reasonable  time,  without 
showing  any  circumstances  making  haste  neces- 
sary, was  erroneons.— Wiley  v.  Wilson,  77  Ind. 
506. 

Is]    (Sop.  1884) 

A  deed  or  mortgage  executed  by  an  infant 
feme  covert  is  voidable,  and  may  be  affirmed  or 
disaffirmed  by  her  after  attaining  full  age.— 
Losey  v.  Bond,  94  Ind.  67. 

An  Infant  feme  covert's  mortgai;e  is  affirm- 
ed by  her  executing  a  deed  after  majority,  re- 
citing that  it  is  subject  to  the  mortgage.— Id. 

[b1    (Snp.  188S) 

Where  a  wife  executed  a  deed  before  at- 
taining her  majority,  hut  it  was  not  delivered  un- 
til after  she  became  of  age,  it  was  ^ulid,  though 
she  was  then  feme  covert.—Sims  v.  Smith,  99 
Ind.  4ua,  50  Am.  Rep.  99. 

[1}  (Snp.  1889) 
Where  the  specific  property  received  as  a 
consideration,  whatever  it  be,  exists  and  re- 
maius  in  the  hands  of  the  infant  at  the  time  of 
disaffirmance,  and  is  capable  of  return,  the  lat- 
ter is  bound  to  give  it  up.  If,  after  arriving 
at  age,  be  disposed  of  the  property  received,  or 
asserts  title  to  it  as  his  own,  he  thereby  con- 
firms the  contract,  and  cannot  recover  that 
which  he  conveyed. — Buchanan  t.  Hubbard,  21 
N.  E.  538,  119  Ind.  187. 

Plaintiff,  the  owner  of  land  In  controversy, 
agreed,  Uirough  the  agency  of  her  husband,  to 
exchange  it  with  P.  for  lands  in  Kansas,  she 
to  receive  in  addition  f400.  When  the  agree- 
ment and  conveyance  were  made  plaintiff,  had 
not  reached  her  majority.  P.,  withont  her 
knowledge  or  consent,  conveyed  the  Kansas 
land  to  her  husband,  but  before  she  delivered 
the  conveyance  for  the  land  in  controversy  she 
was  apprised  of  this  fact.  The  %^00  was  paid 
to  plaintiff's  husband  for  her  tienefit  by  P.,  who 
had   no   knowledge   of   her   minority.  After 


plaintiff  instituted  suit  to  recover  the  land  in 
controversy  she  joined  her  husband  in  a  con- 
veyance of  the  Kansas  land.  Held,  tbat  the 
conveyance  was  a  complete  ratification  of  tie 
conveyance  of  the  land  in  controversy.— Id. 

U]    (Snp.  1893) 

Before  an  independent  action  will  lie  by 
a  grantor  to  set  aside  a  deed  made  in  infaney, 
the  grantor  must  disaffirm;  but,  vbere  the 
grantee  gets  into  court  first  and  seeks  a  con- 
firmation of  the  deed,  it  will  not  be  too  late  on 
that  account  to  disaffirm  before  the  grantor  files 
pleadings  to  obtain  his  interest.- McClanalHn 
V.  Williams,  35  N.  E.  897,  136  Ind.  3(1. 

[k]    (Sup.  1903) 

Where  aa  infant  executed  a  deed  in  Janu- 
ary. 1SS4.  to  land  in  Indiana,  while  she  resid- 
ed in  Dakota,  and  on  her  return  the  next  ypar 
repudiated  the  deed,  the  disaffirmance  was  with- 
in a  reasonahle  time  after  the  execution  of  the 
deed.— Shroyer  v.  Pittcnger,  67  N.  E.  473,  31 
Ind.  App.  ir»8. 

[1]    (Snp.  1906) 

Where  during  the  minority  of  a  co-tenant 
another  co-tenant  purchased  at  a  mortgage  sale 
of  the  property,  the  infant  co-tenant,  after 
reaching  majority,  might  waive  his  right  to  mt 
for  his  share  in  the  claim  purchased  against 
Ihe  land.— Kyaaon  v.  Dunten,  73  N.  E.  74, 1(H 
Ind.  85. 

Fob  Cases  fbok  Otheb  States. 

See  27  Cent.  Dig.  Infants,  H  41-49,  SL 

55. 

See,  also,  22  Cyc.  pp.  538-540u 

§31.  Avoldanca. 

[a]  Defendant  purchased  premises  for  a  vslo- 
able  consideration  of  one  of  two  lessors,  who 
was  an  infant  female.  This  grantor  afterwaida 
married  the  other  lessor,  and  the  defendant  con- 
tinued in  possession  of  the  premises  under  bif 
purchase  for  several  years  after  the  marriage, 
and  after  the  grantor's  majority,  with  the  ac- 
quiescence of  herself  and  husband.  Held  that, 
if  the  lessors  might  under  the  drcumstance! 
avoid  the  conveyance,  they  could  not  maintaio 
suit  for  that  purpose,  unless  notice  of  thrii 
intention  had  been  given  to  defendant.— (Snp- 
1840)  ClawBon  v.  Doe  ex  dem.  Moore.  5  Blackt 
300;  (1845)  Doe  ex  dem.  Berry  Shaw,  7 
Blackf.  642. 

P)]    (Snp.  1845) 

An  action  of  ejectment  for  premises  con- 
veyed by  the  lessor  while  an  infant,  commenwJ 
after  his  majority  and  within  a  proper  period, 
is  a  valid  avoidance  of  the  conveyance.— Doe  ex 
dem.  Moore  v.  Abemalhy,  7  Blackf.  442. 

The  grantee  or  tenant  in  poasenioo  of 
premises  conveyed  by  the  lessor  while  an  infint 
must  be  notified  of  the  intention  of  tbe  inUiit 
to  disaffirm  his  contract  before  commencem^ot 
of  an  action  of  ejectment  by  the  infant  for  tbe 
premises  after  attaining  majority. — Id. 
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[e]   (flap.  ISSO) 

An  infant  cannot  defeat  an  anlgimient  of 
dower  hj  entry.— McCormick  y.  Taylor,  2  Ind. 
336. 

[d]  The  retarn  of  the  consideratioa  is  not  a 
condition  precedent  to  the  disaffirmance  of  a 
conveyance  of  land  executed  by  an  infant. — 
(Sup.  1856)  Pitcher  v.  Laycock.  7  Ind.  398; 
<1ST3)  Carpenter  v.  Carpenter.  45  Ind.  142. 

ie]  An  infant's  conveyance  of  land  is  disaf- 
firmed by  the  execution  of  the  deed  thereof  to 
another  after  attaining  full  ase,— (Sup.  1856) 
Pitcher  T.  Laycock,  7  Ind.  398;  (1884)  Xrtsey 
T.  Bond,  91  Ind.  67. 

Cn    (S«p.  1859) 

One  who  has  contracted  with  infants  to 
receive  from  them  a  conveyance  which  he 
knows  must  he  executed  by  them  before  they 
become  of  age  cannot,  after  having  availed 
himself  of  the  benefits  of  the  contract,  plead 
their  infancy  in  bar  of  an  action  on  his  prom- 
issory note  given  for  the  purchase  money.— Bee- 
son  T.  Carlton,  13  Ind.  354. 

tgl     (Sip- 1859) 

Where  a  conveyance  is  made  by  a  husband 
and  wife,  the  wife  being  under  age,  on  her 
avoidance  of  the  contract  she  cannot  obtain 
possession  until  after  the  death  of  her  husband. 
— Chapman  v.  Chapman,  13  Ind.  396. 

A  conveyance  by  husband  and  wife,  she  be- 
ing under  age,  cannot  be- avoided  by  her  on  that 
ground  until  she  attain  her  majority.— Id. 

Where  a  conveyance  Is  made  by  a  husband 
and  wife,  the  wife  Iwing  under  age,  she  might 
probably  avoid  the  conveyance  as  to  herself 
for  fraud  before  arriving  at  majority.— Id. 

[b]    (S«p.  1862) 

An  infant  may  avoid  his  power  of  attor- 
ney at  any  time.— Plckler  v.  State  ex  rel. 
Brickley.  18  Ind.  26& 

[I]  (Sop.  ises) 
The  circumstance  that  land  conveyed  by 
an  infant  has  subsequently  been  sold  by  the 
grantee  to  a  person  who  did  not  know  of  the 
disability  will  not  of  itself  prevent  the  minor 
from  afterward  disaffirming  the  conveyance. — 
Miles  v.  Lingerman,  24  Ind.  3SCk 

A  married  woman  joined  with  her  husband 
during  her  minority  in  executing  a  deed  of  her 
real  estate  to  a  railroad  company,  which  was 
aware  of  her  age  and  marriage,  agreeing  to 
reacknowledge  the  deed  upon  the  completion  of 
the  road,  which,  however,  was  never  finished. 
She  disaffirmed  the  deed  at  the  end  of  10  years, 
after  coming  of  age,  being  at  that  time  still 
married.  Some  alight  improvements  had  in  the 
meantime  been  made  on  the  premises,  and  tfaey 
bad  been  conveyed  to  a  third  party,  of  all 
whldi,  however,  she  was  not  aware  until  her 
diaaffinnanoe  of  the  deed,  although  she  resided 
wlthjin  a  short  distance  from  the  land.  Betd, 
(hat  she  was  not  precluded  from  asserting  her 
title.— Id. 
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m  ("BP- 1871) 
An  infant  feme  covert  may  bring  an  ac- 
tion to  avoid  a  deed  made  by  her  husband,  in 
which  she  joined  to  bar  dower,  without  paying 
or  tendering  back  the  purchase  money.— Law  v. 
Long,  41  Ind.  586. 

A  deed,  voidable  by  an  Infant,  may  be 
avoided  by  his  privies  in  blood  or  heirs. — Id. 

[k]    (§«p.  1873) 

On  avoidance  of  a  contract  of  purchase  by 
an  Infant,  the  Infant  is  liable  only  In  tort,  if 
at  all,  for  any  damages  to  the  property  bought 
while  in  his  possession.— Carpenter  v.  Carpen- 
ter, 45  Ind.  142. 

(I]    (Sap.  ISTS) 

A  written  notice  of  disaffirmance  of  a  deed 
executed  by  a  married  woman  Jointly  with  her 
husband,  during  her  infancy,  given  by  her  3^ 
years  after  her  arrival  at  full  age,  held  a  suf- 
ficient act  of  disaffirmance,  and  to  have  been 
done  within  a  reasonable  time. — Scranton  v. 
Stewart,  52  Ind.  6S. 

[ml     (Snp.  187S) 

Land  belonging  to  joint  owners,  one  of 
whom  was  a  minor,  was  conveyed  by  tbem 
jointly  by  warranty  deed.  The  minor,  after 
having  received  her  full  share  of  the  purchase 
money,  disaffirmed  the  deed  and  recovered  her 
portion  of  the  land.  Held,  that  the  other  joint 
owner,  who  had  paid  to  the  purchaser  damages 
accrued  by  reason  of  tlie  breach  of  warranty, 
could  not  recover  from  the  minor.— Dill  v.  Bow- 
en,  54  Ind.  204. 

[D]    (Sup.  1378) 

Privies  in  estate  of  an  infant  may  avail 
themselves  of  his  avoidance  of  his  contract. — 
Price  V.  Jennings,  62  Ind.  IIL 

[o]     (Bvp.  1878) 

'  Where  an  infant,  who  has  previously  con- 
veyed land,  disaffirms  such  conveyance  on  com- 
ing of  age  by  making  a  conveyance  to  a  third 
person,  the  second  conveyance  is  inoperative 
as  against  the  first  grantee  in  possession;  but 
the  second  grantee  may,  however,  maintain  an 
action  in  the  name  of  the  grantor  against  sucb 
possessor  for  the  recovery  of  the  land. — Bi^s 
V.  Fisk,  64  Ind.  100. 

[p]  It  Is  the  disaffirmance  which  avoids  the 
deed  of  an  Infant,  and  not  the  bringing  of 
an  action  to  recover  the  land.— (Sup.  1881) 
Long  V.  Williams,  74  Ind.  115;  (1882)  Sims 
V  Bardoner,  86  Ind.  ST,  44  Am.  Rep.  263; 
(1882)  Same  v.  Snyder,  86  Ind.  602. 

[q]  (bap.  1881) 
A  deed,  voidable  because  of  infancy,  may 
be  disaffirmed  by  entry  on  the  land,  by  written 
notice  of  disaffirmance,  by  subsequent  convey- 
ance, or  by  any  other  equally  emphatic  act 
declaratory  of  an  Intention  to  disaffirm;  and 
It  Is  not  necessary  to  the  act  of  disaffirmance  of 
a  deed  by  an  infant  that  the  grantor  should  be 
in  a  position  to  recover  possession  of  the  land 
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coDveyed  when  the  disaffirmance  Is  made.— Long 

T.  Williams,  74  lad.  115. 

The  fact  that  the  mother  of  a  minor  heir 
to  real  estate  to  whom  the  fee  belongs  is  in 
possession  thereof  under  right  of  dower  af- 
fords no  excuse  for  a  failure  on  the  part  of 
»uch  heir  to  disaffirm  witbin  a  reasonable  time 
after  coming  of  age  a  deed  made  thereof. — Id. 

[r]  (Sap.  1882) 
Though  the  privilege  of  disaffirming  the 
voidable  acts  of  an  infant  belongs  to  him  for 
blB  own  protection  and  strictly  speaking  is  not 
assignable,  yet  the  vendee  of  an  infant's  real 
estate  on  which  the  infant  had  executed  a  mort- 
gage prior  to  the  conveyance  is  entitled  to  take 
advantage  of  a  plea  of  infancy  by  the  mortga- 
gor in  an  action  to  foreclose  the  mortgage, 
though,  after  the  plea  of  infancy  was  held  euf- 
cient,  the  plaintiff  dismissed  as  to  the  mortga- 
gor and  Bought  to  enforce  (he  mortgage  against 
the  vendee.— Shrock  t.  Crow).  S3  Ind.  24^3. 

[a]  An  infant  cannot  disaffirm  a  conveyance 
made  by  him  until  after  he  attains  his  majorl- 
ty.-(Sup.  1882)  Welch  v.  Bunce,  83  Ind.  !tS2; 
(App.  1903)  Shroyer  t.  PIttenger,  67  N.  E.  475, 
31  Ind.  App.  ir)8, 

[t]  (Sop.  1882) 
The  conveyance  of  an  infant  married  wo- 
man may  be  disaffirmed  by  her  within  a  rea- 
sonable time  after  remo\-al  of  her  disability. — 
Sima  T.  Bardoner,  86  Ind.  87,  44  Am.  Kep. 
263;  Same  v.  Snyder,  80  Ind.  602. 

Itt]     (Snp.  1882) 

A  woman  who,  prior  to  1847  and  when 
an  infant,  joined  with  her  husband  in  the  con- 
veyance of  real  estate,  may  disaffirm  the  con- 
veyance during  coverture  and  before  her  right 
of  entry  ia  barred  by  limitations.— Sims  t. 
Smith.  S6  Ind.  577. 

If  an  Infant,  who  ii  also  a  married  woman, 
makes  an  instrnment  voidable  because  of  her 
infancy,  the  disability  of  coverture  enables  her 
to  postpone  the  act  of  avoidance  until  a  rea- 
sonable time  after  the  coverture  eoda.— Id. 

[u]    (Sup.  18S3) 

Rev.  St.  1881,  81  2939~2U41,  provide  that 
a  married  woman  over  18  and  less  than  21 
years  of  age  may  join  in  deed  of  her  husband's 
lands,  if  the  father,  or,  in  case  there  ia  no 
father,  if  the  mother,  declare  before  the  officer 
taking  the  acknowledgment  that  he  or  she  be- 
lievps  that  such  conveyance  is  for  the  benefit 
of  the  wife,  or  that  it  would  be  prejudicial  to 
her  and  her  husband  to  be  prevented  from  dis- 
posing of  the  land,  and  that,  if  there  is  neither 
father  nor  mother  living,  such  conveyance  may 
be  made  by  obtaining  the  assent  of  the  cir- 
cuit judge.  Held,  that  a  complaint  by  a  wo- 
man over  21,  after  her  husband's  death,  to  re> 
cot'er  her  interest  in  her  husband's  land,  con- 
veyed by  them  when  ahe  was  about  18  yean 
old,  on  tiie  ground  that  she  disaffirmed  the  con* 
veyance,  is  insufficient,  where  it  does  not  allege 
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that  the  conveyance  waa  made  without  the  con* 
nnt  of  father,  mother,  or  drcoit  judge.— 
Fisher  v.  Payne,  90  Ind.  183. 

[uu]    (Sup.  1883) 

Where  a  married  woman  during  her  Id* 
fancy  has  relinquished  her  right  of  dower  in 
her  husband's  estate,  she  may,  after  his  death, 
avoid  the  reliaquisbment  and  claim  dower,  with- 
out refunding  any  portion  of  the  purchase  moo- 
ey  received  by  her  husband  upon  the  sale  of 
the  property.— Richardson  t.  Pate,  88  Ind.  423^ 
47  Am.  Rep.  374. 

An  infant  married  woman,  aged  17  yean. 
Joined  her  husband  In  the  execution  of  a  deed 
conveying  his  lands.  Twenty-one  years  later  he 
died,  and  19  months  thereafter  she  gave  ootice 
of  disaffirmance  to  the  grantees  of  the  hiu^ 
band's  vendee,  and  4  montha  later  aned  them 
in  partition.  Defendants  answered  that  the 
conveyance  was  for  full  value;  that  they  were 
purchasers  for  full  value  without  knowMBC 
of  plaintilTa  claim;  that  her  husband  with  the 
proceeds  of  his  sale  bongbt  other  lands  near 
those  in  controversy,  and  resided  thereon  with 
plaintiff  from  the  time  of  the  sale  until  his 
death,  since  which  time  she  has  resided  there- 
on, and  took  a  third  thereof  as  a  widow;  tint 
with  her  knowledge  defendants  made  valuable 
improvements  and  for  23  years  paid  all  tarn 
yet  she  failed  to  disaffirm  or  give  notice  of  hpr 
intention  for  23  years  after  execution  of  the 
deed.  Held,  that  the  answer  waa  insufficient, 
since  conveyances  executed  by  infant  femes  cov- 
ert of  their  common  interest  in  their  husband's 
real  estate,  by  joining  with  him  in  a  deed  prior 
to  the  passage  of  Rev.  St.  1881.  |  2M3,  iras 
voidable  like  any  other  conveyance  of  a  Diiwr 
at  her  pleasure  on  the  removal  of  her  disabiB- 
ty.-Id. 

[ouu]  (9B9.1884) 

As  the  law  stood  prior  to  September  19. 
1881,  one  who  during  her  Infancy  and  cover- 
ture made  conveyance  of  her  real  estate  was  not 
estopped  or  compelled  to  disaffirm  her  d«d 
until  her  removal  from  disability  of  coverture 
aa  well  as  that  of  inCaacy^Applegate  t.  Con- 
ner, 03  Ind.  185. 

[V]     (SWP.  1884) 

A  married  woman  may  at  any  time  dorin- 
coverture  disaffirm  a  deed  executed  by  her  be- 
fore she  arrived  at  full  age.— Buchanan  v.  Bub- 
bard,  96  Ind.  1. 

[vT]   (Sap.  18») 

Where,  in  an  action  against  a  minor  gran- 
tor to  reform  a  deed,  a  decree  against  him  vu 
not  rendereil  until  after  he  became  of  ap.  b* 
was  thereby  barred  from  afterwards  diuffinn- 
ing  the  deed  becanse  of  his  minority.— Thain  v. 
RudisiU,  26  N.  E.  46,  12G  Ind.  '2rX 

tw]    (Sup.  18B3) 

In  an  action  to  quiet  title,  a  cross  com- 
plaint seeking  to  set  aside  a  conveyance  to 
plaintiff  on  the  ground  that  defendant  was  an 
infant  when  she  joined  therein,  is  aaffident  if 
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It  alleges  a  diaaffirmance  of  the  conTejrance  be- 
fore the  filing  of  the  cross  com^aiut,  though 
not  before  the  Institation  of  the  suit  to  quiet 
title.— McClanahau  t.  Williams,  136  Ind.  30, 
35  N.  B.  887. 

Kev.  St.  1881,  S  11^85,  which  removes  the 
disability  of  coverture  on  the  avoidance  of 
deeds  by  infanta,  does  not  apply  where  an  in- 
fant wife  has  joined  with  her  husband  in  a 
conveyance  of  his  land,  so  as  to  render  neces- 
sary a  disaffirmance  by  her  within  a  reason- 
able time  after  attaining  majority,  since  her 
only  interest  in  the  land  is  inchoate,  and  no 
right  of  action  accrues,  either  to  her  to  en- 
force her  interest,  or  to  the  grantee  to  quiet 
hia  title,  till  the  death  of  her  husband.— Id. 

[WW]  (8«p.l894) 

One  dealing  with  minors  Id  relation  to 
real  property,  with  full  knowledge  of  their  in- 
capadty,  cannot  insist  upon  a  restoration  of 
the  consideration  as  a  condition  precedent  to 
their  right  to  disaffirm,  under  Rev.  St.  1881,  S 
2045  (Rev.  St  1894,  I  3385),  providing  for  such 
restoration  where  the  minor  has  falsely  repre- 
Bented  himself  to  be  of  age,  and  his  grantee 
acted  in  good  &lth,  and  relied  upon  those  repre- 
■entations.- Sbaul  t.  Binker,  13U  Ind.  163,  38 

N.  E.  se». 

[xl     (Sup.  1896) 

A  complaint  averring  that  plaintiff  in 
1881.  when  a  minor,  joined  with  her  husband  in 
a  deed  of  his  lands,  and  that  after  plaintifTs  ma- 
jority, and  her  husband's  death,  she  disaffirmed 
the  deed,  and  praying  to  quiet  title,  does  not  state 
a  cause  of  action,  in  the  absence  of  any  averment 
that  her  husband  was  also  a  minor  when  the  deed 
was  executed,  under  Act  April  13,  1806,  which 
empowered  an  infant  wife  of  an  adutt  husband 
to  join  with  him  in  the  conveyance  of  his  real 
estate.— Kennedy  v.  Hudkins.  140  Ind.  570,  4U 
N.  E.  62. 

to]    (8ap.  1896) 

Bums'  Rev.  Bt  1884,  |  3364  (Bev.  St. 
1881.  i  2944),  provides  that  an  infant  feme 
covert  cannot  disaffirm  a  conveyance  of  land 
in  which  her  husband  haa  joined,  he  bdng  of 
fall  ag(^,  without  restoring  the  consideration. 
Hftd  that,  though  such  infant  cannot  disaffirm  a 
mortgage  given  for  borrowed  money,  she  can 
disaffirm  the  note  secured  thereby,  so  as  to  es- 
cape personal  liability.— United  States  Saving 
Fund  &  Investment  Co.  v.  Harris,  142  Ind. 
226.  40  N.  E.  1072.  41  N.  R  451. 

[y]    (Snp.  1896) 

Rev.  St.  1804,  $$  3304,  33C>o  (Rev.  St. 
1881,  8S  2044,  2045),  providing  that  restoration 
of  the  purchsfe  money  must  be  made  to  avoid 
the  conveyance  of  an  infant  feme  covert,  in 
which  her  hi-sband,  being  of  full  aRe,  has  joined, 
or  to  avoid  the  conveyance  of  an  infant  who  false- 
ly rf'presents  himself  to  be  of  age,  do  not  require 
an  offer  to  restore  the  purchase  price,  where  it 
was  alleged  that  the  husband  was  not  of  full  age. 
and  the  facts  pleaded  did  not  disclose  any  rep- 
resentation by  the  infant  as  to  age.— Gillen- 


waten  v.  Campbell,  41  N.  B.  1041,  142  Ind. 
529. 

[yy]  (App.i9(B) 

Plaintiff,  suing  to  set  aside  a  conveyance 
of  land  made  by  her  while  an  infant  married 
woman,  was  not  required  to  first  restore  the 
consideration  received,  as  required  by  Burns' 
Rev.  St  1901,  I  3364,  where  she  averred  that 
she  received  no  consideration.— Shroyer  v.  Fit- 
tenger.  67  N.  B.  475.  31  Ind.  App.  158. 

Disaffirmance  by  one  of  a  conveyance  made 
by  him  during  minoiit?  is  accomplished  where, 
after  majority,  with  Intent  to  disaffirm,  he  does 
some  positive  and  distinct  act  Inconsistent  with 
the  validity  of  the  conveyance.— Id. 

Disaffirmance  of  a  conveyance  made  by  one 
while  an  infant  need  not  tw  in  writing,  and 
served  on  the  grantee.- Id. 

Disaffirmance  of  a  conveyance  of  land  made 
by  one  while  an  infant  need  not  be  by  an  in- 
strument of  equal  solemnity  with  the  one  sou^t 
to  be  avoided.— Id. 

[z]     (App,  1903) 

Under  the  express  provisions  of  the  stat- 
ute, a  married  woman  cannot  disaffirm  a  con- 
veyance made  during  minority,  in  which  her 
husband,  being  of  full  age,  joined,  without  first 
restoring  the  consideration  received. — Blair  v. 
Wbittaker.  69  N.  E.  182,  SI  Ind.  App.  664. 

A  conveyance  by  a  married  woman,  after 
reacbiiv  majority,  of  land  previously  conveyed 
by  her  while  a  minor,  cannot  be  considered  as 
a  disaffirmance  of  her  former  conveyance,  where 
It  was  shown  that  she  did  not  intend  to  In- 
clude the  land  formerly  conveyed,  but  specific- 
slly  affirmed  the  former  conveyance  by  acknowl- 
edging the  deed  after  majority.— Id. 

[u]   (Sap.  1904) 

Bums*  Ann.  St.  1901,  fi  2680  (Rev.  St 
1881,  S  2526;  Horner's  Ann.  St  1901,  |2526), 
provides  that  marriage  of  any  female  ward  to 
a  person  of  full  age  shall  operate  as  a  dis- 
charge of  her  guardianship,  and  that  the  guard- 
ian shall  be  authorized  to  account  to  the  wife, 
with  the  assent  of  the  hosband.  Held,  that 
the  statute  does  not  emancipate  an  infant  mar- 
ried woman,  whose  husband  Is  of  full  age,  from 
the  disability  of  infancy,  save  In  so  for  as  such 
accounting  is  concerned,  and  hence,  where  an 
infant  married  woman,  together  with  her  adult 
husband,  leased  her  lands  for  two  years,  and 
received  rent  for  the  first  year  during  her 
minority,  on  arriving  at  her  majority,  at  the 
beginning  of  the  second  year,  she  mlgbr  dis- 
affirm the  lease,  and  take  possession,  without 
restoring  the  rent  previously  received.— Ship- 
ley V.  Smith,  TO  N.  E.  803,  162  Ind.  526. 

Fob  Cases  fboh  Other  Statzb, 

See  27  Cent.  Dig.  Infants,  If  41,  46,  56- 

63. 

See,  also,  22  Cyc.  pp.  546-561;   note,  G2 
Am.  Dec.  734. 
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i  32.  Jnrlsdlotloa  of  eenrti. 

Fob  Cases  fboh  Otheb  States, 

See  27  Cent.  Dig.  lafaots,  IS  ei-G7. 
Se^  also,  22  Cfc.  pp.  5G1-579. 

183.  —  la.  ««vttj-. 
M  (S«p.IH6} 

The  coarta  of  eqaity  pOMCW  tiie  power, 
In  addition  to  their  usoal  jailBdictlon,  of  tak- 
ing cognizance  of,  and  protecting  tlie  persons, 
Ti^ta,  and  proiterty  of,  infants.— McCoid  t. 
Ocliiltree.  8  Blackf.  15. 

Fob  Cases  from  Otheb  States, 

See  27  Cent.  Diq.  Infants,  H  64-6G. 
See,  also,  22  Cyc.  pp.  561,  563 ;   note,  98 
Am.  Dec.  733;  note.  120  Am.  St  Bep. 
654. 


i  36.  Sale,  mortgase,  or  lease  vnder  or- 
der of  eovrt. 
Collateral  attack  on  order  oC  sale  of  ancestor's 

lauds,  see  Executobs  and  Adhinisibatobs, 

I  349. 

Hearing  of  petition  for  sale  of  ancest<'r'a  proper- 
ty, see  Executors  and  Aduinibtbatobs,  i 
339. 

Minor  heir  of  heir  as  party  to  sale  of  decedent's 

property,  see  Executobs  and  Adhinistba- 

tobs,  I  335. 
Notice  of  sale  of  property  of  ancestor  under 

order  of  court,  see  Executobs  and  Aduinis- 

tratobs,  S  337. 
Hight  to  attack  sale  of  ancestor's  property  to 

pay  debts,  see  EXEcurOBa  and  Adminzstba- 

TOBs,  8  376. 
Sale  under  order  of  court  as  equitable  eoavtr- 

sion,  see  Convebsion,  i  9. 

Fob  Cases  fbou  Other  States, 

See  27  Cent.  Dig.  Infants,  H  82-U7. 
See,  also,  22  Cyc.  pp.  563-578. 

{30.    Prooeedlao. 

[a]  (Sap.  im) 

A  petition  for  an  order  of  sale  of  the  real 
estate  of  minors,  showing  the  situation  of  the 
real  estate,  and  stating  that  their  interest  would 
be  greatly  promoted  by  a  sale  of  the  property 
and  a  reinrestment  of  the  proceeds,  is  sufficient 
under  the  statute  (Rev.  Code,  1873,  p.  173), 
without  specifying  the  causes  which,  under  the 
statute,  would  authorize  an  order  of  sale. — Doe 
ex  dem.  Greater  t.  Wise,  6  Blackf.  402. 

[b]  (Sap.  isti) 

A  sale  of  land  made  under  a  decree  against 
infants,  without  proof  and  on  admission  of  the 
allegations  of  the  bill  by  their  guardian  ad 
litem,  is  not  necessarily  Toid,  though  the  decree 
may  be  roid.— Taylor's  Heirs  t.  Parker,  Smith, 
225. 

Fob  Cases  from  Other  States. 

See  27  Cent.  Dig.  Infants,  f|  85-89. 

See,  also,  22  Cyc.  p.  mo. 


1 41.  —  ntlo  amd  rights  of  parekaaer. 

W    (Sap.  1888) 

Where  the  lands  of  an  infant  are  wld  un- 
der an  order  of  coort,  all  that  a  purdiaser  who 
has  paid  his  money  is  boand  to  do  is  to  see 
that  the  court  acquired  jurisdiction  to  make 
the  order,  and,  if  he  ascertains  that  jnrisdti^ 
tion  was  complete,  be  is  not  bound  to  look  be- 
hind the  Judgment.— Marquis  t.  Daris,  15  N. 
E.  251,  113  Ind.  219. 

Fob  Cases  fboh  Otheb  States, 
See  27  Cent.  Dig.  Infants,  |  02. 
See,  also,  22  Cyc  p.  577. 

IV.  0ONTRAOT8. 

Between  parent  and  child,  see  Pabknt  and 

Child,  |  9. 
Capacity  to  contract  for  or  consent  to  inproTe- 

ments  on  land  as  affecting  right  to  mechanic's 

lien,  see  Mechanics'  Liens,  §  67. 
Presumption  of  acceptance  of  contract  beoefidil 

to  infant,  see  COntbacts,  g  45. 
Settlement  or   release   by  minor  prosecatriz 

pending  bastardy  proceedings,  see  Babuidk, 

§  2a 

Specific  enforcement  of  contract  by  infant,  ne 
Specific  Pebfobmance,  i  17. 

347.  VaUdlty  In  general. 

[a]  fSop.  18&4} 

The  only  contract  binding  ou  an  iDbnt 
is  the  implied  contract  for  necessaries.— Hen- 
derson Y.  Fox,  5  Ind.  489. 

[b]  (Sap.l8S6) 

In  a  suit  on  an  instrument  of  setllemeDt 
between  the  mother  and  father  of  a  batturd 
child,  the  plea  of  infancy  is  bad.— tiavin  r. 
Burton,  8  Ind.  69. 

The  Infant  father  of  a  bastard  ehUd  m*j 
settle  with  the  mother  and  execute  the  neces- 
sary instrumeuts  in  making  such  settlemaii. 
—Id. 

[c]  (Sap.  186!) 

An  agreement  of  an  intent  prnsemtrix,  in 
a  bastardy  suit,  to  take  a  given  sum  as  a  suf- 
ficient prorislon  for  the  maintenance  of  Hk 
child,  will  not  bar  her  action. — Pickler  v.  Sute 
ex  reL  Bricklcy,  18  Ind.  260. 

[d]  (Sap.  1872) 

A  contract  of  suretyship  made  by  an  In- 
fant is  voidable  only,  and  mny  be  ratified  by 
him  upon  coming  of  age.— Fetrow  v.  Wiseman. 

40  Ind.  148. 

[e]  (Svp.lST5) 

In  contracts  between  an  adult  and  an  in- 
fant, the  former  may  be  bound  by  the  contract 
although  the  latter  is  not.— Lafollett  r.  Kyle. 
51  Ind.  446. 

[f]  (Snp.  1886) 

An  infant  is  not  liable  on  his  eontracts- 
-House  V.  Alexander,  105  Ind.  109,  4  X.  E 
891.  55  Am.  Rep.  189. 
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[■]  UW) 
The  contract  of  an  infant  for  the  pnrchase 
of  a  buggy  and  set  of  harnesa  is  vtridable,  not 
Toid,  and  may  be  avoided  daring  nonage,  bo 
as  to  effectually  destroy  the  contract  for  all 
pnrpows.— Rice  t.  Boyer,  108  Ind.  472,  0  N. 
EI  420.  58  Am.  Bep.  53. 

[b]  (Apv.  IMS) 

The  contract  of  an  Infant  is  not  void,  but 
voidable  only.— Shroyer  r.  Plttenger,  67  N.  E. 
475,  31  lad.  App.  158. 

Fob  Cases  fbok  Otheb  States, 

See  27  Cent.  Dig.  Infants,  H  90. 101-108. 
110. 

See.  also,  22  Cye,  p.  581;  note,  1  U  B.  A. 
(N.  S.)  525. 

f  49.  Serriees. 

[a]  (Sup.  1861) 
In  an  action  to  recoTer  for  work  and  la- 
bor done  by  the  plaintiff  during  hie  minority, 
the  defendant  answered,  aUeging  the  payment 
to  the  plaintiff  after  he  had  attained  his  ma- 
jority. Held,  that  a  reply  on  the  part  of  the 
plaintiff  pleading  infancy  was  insuflicient, 
the  plaintiff,  if  paid  in  full,  though  an  infant 
at  the  time,  cannot  sue  for  and  recover  pay- 
ment again.— Hobbs  t.  Godlove,  17  Ind.  359. 

p>]  (Sap.  im) 
An  infant  residing  with  another  as  a  mem* 
ber  of  bis  family,  and  receiving  support  and 
attention  as  such,  and  rendering  service  iu  re- 
turn, is  not  bound  by  any  implied  contract 
which  would  operate  against  him  aa  a  bar  to 
a  recovery  for  the  reasonable  value  of  his  serv- 
ices.—Gamer's  Adm'r  v.  Board,  27  Ind.  323. 

[c]  (Sap.  ISTO) 

In  an  action  to  recover  for  work  and  la- 
bor done  by  the  plaintiff  for  the  defendant  at 
the  request  of  the  latter  while  the  former  was 
a  minor,  he  may  recover  whatever  such  serv- 
ices were  reasonably  worth,  not  being  bound 
by  any  special  contract  as  to  the  time  he  was 
to  work  or  the  amount  to  be  paid  him  for  his 
services :  and  the  defendant  may  set  off 
against  th^  amount  so  recovered  the  reasonalilt; 
value  of  necessaries  furnished  the  plaintiff  dur- 
ing  the  period  of  such  service,  such  as  food, 
clothing,  schooling,  etc.— Meredith  v.  Crawford, 
S4  Ind.  300. 

[d]  (Sop.  imy 

A  minor  having  entered  the  service  of  an- 
other and  continued  therein  four  years  without 
agreement  as  to  compensation,  the  law  im- 
plies a  promise  to  pay  what  the  services  were 
worth,  after  deducting  the  board,  clothing, 
washing,  and  mending  furnished  the  minor,  it 
not  appearing  that  he  was  taken  into  his  em- 
ployer's family,  and  treated  as  a  member  there- 
of.—Lockwood  V.  Bobbins,  125  Ind.  398,  25  N. 
E.  455. 

[«1    (App.  18H> 

An  infant  Is  competent  to  assume  by  ex- 
press contract  the  family  relation  towards  per- 


§  50 

Bons  aot  related  by  blood,  so  as  to  prevent  his 
recovery  for  services  rendered  in  the  family. 
— Parviance  T.  Schultz,  10  Ind.  App.  94,  44 
N.  E.  766. 

FoH  Cases  frou  Other  States, 

See  27  Cekt.  Dig.  Infants,  §8  112, 113. 
See,  also,  22  Cyc.  p.  690;  not^  24  U  B.  A. 
231. 

tl(0.  Heoessarias. 

Avoidance  of  contract,  see  post,  |  58. 
Loans  used  for  pnidiase  of  necessaries,  see  post, 
151. 

[a]  (Sup.  I84fi) 

It  seems  that  proof  that  minors  lived  in 
the  family  of  a  relative,  rendering  services  to 
him,  and  receiving  their  board  and  lodging 
from  him,  is  not,  alone,  sufficient  evidence  that 
compensation  was  to  be  made  for  their  sup- 
port.—Clark  V.  easier,  1  Ind.  243,  Smith,  150. 

[b]  (Sap.  1854) 

\\'hether  articles  furnished  to  an  infant 
were  in  the  particular  case  uecesuries  is  a 
question  of  law,  to  be  determined  by  the  court, 
while  their  quantity,  quality,  and  value,  are 
questions  for  the  jury.— Henderson  v.  Fox,  5 
Ind.  480. 

The  express  contracts  of  an  infant,  as  by 
bond  and  note,  are  not  binding  as  such,  and 
cannot  be  enforced  without  ratification,  even  if 
given  for  necessaries. — Id. 

[c]  (Snp.  1861) 

In  an  action  to  recover  for  work  and  labor 
done  by  the  plaintiff  during  bis  minority,  de- 
fendant answered,  pleading  a  set-off  for  goods 
sold;  the  same  being  necessaries.  Held,  that 
such  set-off  could  not  be  avoided  by  the  plaintiff 
on  a  plea  of  infancy.— Hobbs  v.  Godlove,  17  Ind. 
359. 

[d1    (Sap.  18G7) 

A  plea  of  infancy  is  a  good  defense  to  en 
action  to  recover  money  paid  at  the  request  of 
the  infant,  to  relieve  him  from  a  draft  for  mili- 
tary duty.  Such  a  pa>'ment  is  not  within  the 
exception  of  necessaries.— Dorrell  t.  Hastings, 
28  Ind.  47a 

Ce]     (Sop.  1S78) 

In  equity,  an  Infant  la  liable  for  money  ob- 
tained on  his  note  or  other  contract  for  building, 
etc..  but  expended  (or  necessaries.— Price  v. 
Sanders,  60  Ind.  310. 

An  infant  is  not  liable  at  law  on  his  note  or 
other  contract  whereby  he  obtains  money  to 
build  a  bam  or  work  his  farm,  although  the 
money  be  expended  for  necessaries.  The  indebt- 
edness for  necessaries  for  which  he  is  liable  must 
be  created  directly  therefor.— Id. 

An  infant  is  liable  for  necessaries  furnished 
his  wife.— Id. 

[f]    (Sap.  18T8) 

Building  materials  used  in  the  construction 
of  a  building  on  an  infant's  lands  are  not  nec- 
essaries.—Price  V.  Jennings,  62  Ind.  111. 
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(b1    (Sap.  18S2) 

Whether  articles  of  a  certain  class  or  kind 
are  Bucb  aa  infants  would  be  liable  for,  or 
whether  certain  kinds  of  expenditures  are  nec- 
essaries, must  be  judged  of  by  the  court;  but 
whether  a  particular  class  is  suitable  to  the  con- 
dition and  tbe  estate  of  the  infant  is  for  the  de- 
termination of  tbe  jury.— <i!art  v.  Uaskett, 
Ind.  873. 


A  anrety  oa  an  infanfi  note  given  for  nec- 
easariPB,  having  been  compelled  to  pay  it,  can- 
not maintain  an  action  against  tbe  infant  for 
reimbursement  during  his  infancy.— Ayen  t. 
BuniB.  87  Ind.  245,  44  Am.  Kep.  759. 

PI  (Sap.  18S3) 
In  an  action  by  an  infant  to  recover  for  do- 
mestic services,  tbe  cost  of  board,  clothing,  and 
scbooling,  furnished  her  while  a  member  of  de- 
fendant's family,  cannot  be  pleaded  in  set-oCf,  as 
the  law  implies  no  promise  to  pay  for  them.— 
Wright  T.  McLarinan.  92  Ind.  103. 

(n  (Sap.  1886) 
Horses  are  not,  as  a  general  rule,  considered 
necessaries  for  an  infant,  and  be  may  recover 
tbe  consideration  paid  for  them  upon  restora- 
tion.—House  V.  Alexander,  105  Ind.  100,  4  N. 
E.  891,  55  Am.  Rep.  189. 

Articles  purchased  by  an  infant  for  bnsi- 
ness,  agricultural,  or  commercial  purpoees  are 
not  necessaries,  and  upon  restoration  of  the 
property  he  may  lecover  the  consideration  paid 
for  it— Id. 

m    (App.  1893) 

An  action  to  recover  for  necessaries  fur- 
nished an  infant  is  based  upon  the  theory  of 
some  kind  of  9  contract,  either  vxpresa,  im- 
plied, or  resulting  by  construction  of  law,  and 
where  the  family  relation  exists,  whether  natu- 
ral or  assumed,  there  is,  in  the  absence  of  an 
express  agreement,  no  liability,  unless  the  cir- 
cumstances are  such  that  an  agreement  may  be 
fairly  inferred  therefrom. — Turner  v.  Fiagg,  33 
N.  E.  1104,  «  Ind.  App.  603. 

m  (App.UK) 
A  minor  Is  liable  for  necessaries  procured 
by  an  agent  to  the  same  extent  as  >f  procured  by 
himself.— Fmcbey  t.  Eagleson,  15  Ind.  App.  88, 
43  N.  E.  140. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Dig.  Infants.  %%  114,  115, 

117-127:  11  Cent.  Dir.  Contracts,  i  VS% 
See,  also.  22  Cye.  pp.  .'inO-.VJS:  note.  47  L. 

R.  A.  307;  notes,  18  Am.  St  Kep.  000, 

043. 


S  51.  Iioajks  and  actTaBee>* 

[a]    (Snp.  I8TS) 

Wliere  a  creditor  furnishes  money  to  amin- 
or  which  be  uses  to  purchase  necessaries,  and 
the  creditor  shows  its  application  for  the  pur- 
chase of  necessaries,  the  minor  in  equity  will  be 
liable.— Price  v.  Sanders,  60  Ind.  310. 


Where  a  person  lends  money  to  a  minor  to 
pay  a  debt  incurred  for  necessaries  and  thp 
debts  is  so  actually  paid,  be  will  stand  ine<^iiy 
in  the  place  of  the  original  creditor,  and  tbe 
minor  will  be  liable  to  him.— Id. 

Fob  Cases  fbou  Other  States. 

See  27  Cent.  Dig.  Infants,  i  111. 
See,  also,  22  Cyc.  p.  589. 

152.  Bills  and  notaa. 
M    <S«p.  UH) 

Since  the  promissory  note  of  an  Infiut  i> 
voidable,  the  assignee  tliereof  may  proceed  io 
the  first  Instance  against  the  assignor  without 
suing  tbe  maker.— Henderson  v.  Fox,  5  Ind. 

[b]     (Svp.  I860) 

The  indorsement  of  an  infant  payee  enable 
his  indorsee  to  sue  the  maker.— Fraaier  v.  Mu- 
sey,  14  Ind.  382. 

[a]  (Sn».lgra) 
The  note  of  a  minor  is  Toidabie  only,  and 
not  void.— Board  of  Trustees  of  La  tirange  Col- 
legiate Institute  V.  Anderson,  63  Ind.  367,  30 

Am.  Rep.  224. 

For  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Infants.  U  128;  12% 
See,  also,  22  Cyc.  p.  587. 

i  53.  Students'  oontnets. 

[■]  (Sap.  186S) 
In  an  action  by  infants  against  a  stepfa- 
ther, for  the  use  and  occupation  of  their  lanl  ht 
may  set  off  necessaries  furnished  by  bim  for 
tbeir  maintenance  and  education,  if  the  renti 
and  profits  were  an  inadequate  compenstttion 
therefor.- Grossman  t.  Lauber,  29  Ind.  618. 

Fob  Cares  pbom  Other  States, 
See  27  Cent.  Dig.  Infants,  i  lia 

S  54.  Oarryiiv  InurimasSa 
[a]    (Sap.  1888> 

Where  an  infant  partner  goes  Into  n  court 
of  equity  and  asks  for  the  appointment  of  i  re- 
reiver,  be  thereby  consents  Ibat  the  rights  of 
all  parties  shall  be  settled  by  the  court;  aod 
where  he  asks  the  court  to  take  charge  of  gocdi 
purchased  by  the  firm,  as  part  of  its  assets,  he 
cannot  disaffirm  the  contract  of  purchase,  eo  as 
to  escape  liability  therefor,  and,  at  the  same 
time,  retain  them;  and  the  court  will,  io  sarb 
case,  treat  tbem  as  partnership  assets,  and  » 
ply  them  first  to  the  payment  of  tbe  firm  debti. 
—Shirk  V.  Shultz,  113  Ind.  571,  13  N.  E.  11 

For  Cases  from  Other  States. 

See  27  C^nt.  Dig.  Infants,  SS  130-131- 
See,  also,  22  Cyc.  pp.  584.  585. 

§  55.  Estoppel  in  (snenL 

[a]    (Sap.  1888) 
An  infant  cannot  be  estopped  from  nsseit- 
ing  his  true  age  nor  from  avoiding  his  contract 
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hj  pleading  his  disability.— Alvey  v.  Reed,  17  N. 
E.  205,  116  Ind.  148,  7  Am.  St  Rep.  418. 

For  Cases  fboic  Other  States. 

See  27  Cekt.  Via.  InfaDts,  {  135. 
See,  also,  22  Cye.  pp.  650.  610.  Oil. 

{  56.  False  repreMntatloua  mm  to  ^e. 

[al    (Sep.  liaS) 

That  the  infant  falsely  represented  that  he 
was  of  full  age  will  not  render  bis  coDtract  valid, 
nor  will  it  estop  him  from  avoiding  the  con- 
tract.— Carpenter  v.  Carpenter,  45  Ind.  142. 

[b]  (8«p.l878) 
The  fact  that  an  infant  represented  bim- 
■elf  to  be  of  full  age  will  not  authorise  a  re- 
coTery  for  building  materials  used  in  the  con- 
struction of  a  building  on  the  infant's  lands,  as 
against  the  infantas  sntnequent  grantee,  who 
purchased  without  notice  of  the  claim  for  the 
materials.— Price  r.  Jennings,  62  Ind.  111. 

Cc]     (Sup.  1886) 

An  infant  who  secures  and  retains  person- 
al property  of  an  adult,  who  has  acted  in  good 
faith,  and  exercised  care  and  diligence,  upon  a 
false  representation  that  be  is  of  full  age,  is 
liable  for  the  value  of  the  property. — Rice  v. 
Boyer,  108  Ind.  472,  9  N.  E.  420,  58  Am.  Rep. 
63. 

Where  an  infant  purchased  goods  on  one 
year's  credit,  inducing  the  seller  to  enter  into 
the  contract  by  falsely  representing  that  he  was 
of  fuli  age,  and  thereafter  be  repudiated  the  con- 
tract, be  cannot  plead,  by  way  of  defense,  that 
an  action  brought  durli^  the  term  of  credit  Is 
premature.— Id. 

Fob  Cases  from  Otoer  States, 
See  27  Cent.  I>ia.  Infants,  S  lOOi. 
See,  also,  22  Cyc.  pp.  530,  611. 

iS7.  BatlfloatloB. 

Admissions  as  evidence  of  ratification,  see  Evi- 
dence, i  222. 
Pleading,  see  post,  {  92. 

[a]  (Sap.  1852) 

Defendant  pleaded  that  when  the  promise 
was  made  he  was  an  infant.  Replication  that 
the  defendant  ratified  the  promise  after  attain- 
ing to  majority  and  issue  thereon.  The  defend- 
ant asked  the  court  to  instruct  the  jury  that,  if 
the  defendant  was  an  infant  when  the  plaintiff 
assnmed  that  the  promise  was  made,  to  find  him 
guilty  they  must  find  that  the  promise  was 
made  while  he  was  under  age,  or  they  could  not 
inquire  as  to  what  he  had  said  or  done,  after 
he  became  of  age,  that  might  look  like  a  con- 
firmation of  the  contract.  It  was  held  that  the 
instruction  was  properly  refused.— Conaway  v. 
Shelton,  3  Ind.  384. 

[b]  (S«P.1S64) 

In  a  suit  by  the  assignee  of  a  promissory 
note  given  by  an  infant  against  the  assignor,  it 
was  held  that  if,  between  the  making  of  the 

note  and  its  maturity,  the  infant  had  arrived  at 


§  S3 

full  age  and  ratified  the  note,  the  burden  of 
proving  that  fact  was  upon  defendant.— Hender- 
son T.  Fox.  5  Ind.  489. 

,   re]    (Snp.  18M} 

Tbe  promise  of  an  Infant  cannot  be  en- 
forced lufainst  him  upon  a  mere  acknowledg- 
ment, Dor  upon  partial  payment,  after  he  comes 
of  age.  A  direct  promise  to  pay  is  necessaiy,  or 
an  express  agreement  to  ratify  his  contract.— 
ConUin  v.  Ogbom,  7  Ind.  553. 

[d]    (Snp.  1872) 

To  affirm  or  ratify  a  contract  of  surety- 
ship made  by  an  infant,  there  must  not  only  be 
an  acknowledgment  of  liability,  but  an  express 
promise,  voluntarily  and  deliberately  made,  aft- 
er arriving  at  majority,  and  with  the  knowledge 
that  be  is  not  legally  liable.— Fetrow  v.  Wise- 
man, 40  Ind.  148. 

^1  (a«p.isn) 

An  instruction  to  the  jury  tiiat  s  person  of 
mature  age,  in  order  to  ratify  a  contract  made 
by  bim  during  infancy,  must  know  that  he  is 
not  iMund  by  such  contract,  Is  not  fnconsistent 
with  anotlier  instruction  Qiat  every  person  of 
sound  mind  and  mature  age  is  presumed  to 
know  the  law.— Ogborn  v.  HoBFman,  52  Ind.  439. 

[f]    (Snp.  1881) 

An  infant  must  disaffirm  a  contract  within 
a  reasonable  time  after  his  arrival  at  majority, 
though  the  statute  of  limitations  has  not  run 
against  the  right  of  re8cis8ion.->-Wiley  v.  Wil- 
son, 77  Ind.  S96. 

Eg]  (Sap.  1886) 
In  a  case  where  the  infant  tenders  back  the 
property  received  by  him,  and.  upon  refusal  of 
his  tender,  brings  suit,  the  mere  retention  of 
the  proper^  after  arrival  at  majority  cannot  be 
deemed  a  ratification.— House  v.  Alexander,  105 
Ind.  109,  4  N.  E.  891,  55  Am.  Rep.  189. 

[hj    (App.  1892) 

A  reply  to  a  plea  of  infancy,  in  an  action 
upon  a  note,  which  alleges  that  after  defendant 
came  of  age,  and  before  suit  brought,  he  ratified 
his  execution  of  said  note  by  entering  into  an 
agreement  with  plaintiff  and  his  authorized 
agent  in  which  he  promised  to  pay  the  same,  is 
not  demurrable,  since  the  note  of  an  infant  i:i 
merely  voidable,  and  may  be  ratified  without  a 
new  consideration. — Heady  t.  Boden,  4  Ind. 
App.  475.  30  N.  E.  1119. 

Fob  Cases  fbou  Other  States. 

See  27  Cent.  Dig.  Infants.  If  130-148. 

151. 

See,  also.  22  Cyc.  pp.  600-008;  note.  5:! 
L.  B.  A.  305;  note,  25  Am.  Rep.  30; 
notes,  18  Am.  St.  Rep.  G06,  610. 

158.  AToldaaee. 

W   (Sap.  1837) 
If  a  minor,  on  the  ground  of  Infancy,  re- 
scind a  contract  which  has  tteen  fairly  executed, 
and  which  is  apparently  to  his  advantage,  he 

cannot  afterwards  sue  for  the  money  or  property 
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advanced  or  labor  performed  hj  him  under  such 
contract.— Ilamey  v.  Oven,  4  Blackf.  837,  30 
Am.  Dec.  602. 

[b]  (S«».US2) 

A  minor  contracted  to  vork  tix  montlis  for 
another  at  $10  per  month,  and  was  to  work  out 
the  time  or  have  no  pay.  Having  worked  about 
three  months,  he  left  his  employer,  without  as* 
signing  any  reason  therefor,  and,  being  yet  a 
minor,  sued  for  big  labor.  Held,  that  the  con- 
tract was  voidable.— Dallas  v.  Holliogsworth,  3 
Ind.  537. 

[e]    (Sap.  ISM) 

Where  an  infant  made  a  special  agreement 
to  labor  for  a  certain  time  for  certain  wages, 
and  before  the  time  expired,  left  the  service  of 
his  employer  voluntarily,  without  any  fault  on 
the  part  of  his  employer,  he  may  nevertheless 
recover  on  a  qaantiim  meruit  for  the  services 
performed. — Wbeatly  v.  Miscal,  S  Ind.  142. 

[d]  (Sop.  1860) 

Only  the  infant  or  his  le^l  representatives 
can  avoid  bis  contract^Frazier  t.  Massey,  14 

Ind.  382. 

[dd]    (Sup.  1862) 

A  power  of  attorney  to  one  giving  no  in- 
terest to  the  attorney,  and  executed  by  an  in- 
fant, may  be  revoked  at  pleasure. — Ficbler  v. 
State  ex  rel.  Brickley,  18  Ind.  200. 

[e]  (Sop.  1866) 

A  minor  may  avoid  a  special  contract  for 
personal  services,  and  not  necessaries.— Gar- 
ner's Adm'rs  v.  Board,  27  Ind.  323. 

The  rule  that  where  an  adult  resides  with 
another  as  a  member  of  bis  family,  receivin;; 
support  and  attention  as  such,  and  rendering 
service  in  return,  there  is  no  implied  contract 
to  pay  for  such  services,  does  not  apply  to  in- 
fants, who,  as  they  may  avoid  their  express 
contracts,  cannot  be  bound  by  the  implied  con- 
tract growing  out  of  such  a  relation.— Id. 

An  infant  residing  with  another  as  a  mem- 
ber of  his  family,  receiving  support  and  at- 
tention as  such,  and  renderiog  service  in  re- 
turn, avoided  his  contract  and  brought  suit 
for  the  services  rendered.  Held  that,  in  fix- 
ing the  amount  of  compenaatlon  to  be  allowed 
in  such  case,  the  jury  may  consider  the  cir- 
cumstances under  which  the  services  were  req- 
dered.- Id. 

[f]  (Sap.  1866) 

Where  a  promissory  note  payable  to  an 
infant  ts  assigned  by  him,  he  may  disaffirm  ttie 
act  without  tendering  back  the  consideration 
he  had  received  for  the  assigQmeQt.~Brigg8  v. 
McCabe,  27  Ind.  327,  89  Am.  Dec.  fi03. 

[g]  (S«».  1868) 

The  maker  of  a  note  cannot  defend  an  ac- 
tion brought  by  an  Indorsee  upon  the  ground 
that  the  payee  was  an  infant  The  disability 
of  an  infant  to  make  a  valid  binding  contract 
is  a  personal  privilege,  Intended  for  the  bene- 
fit of  the  infant  himself;    and  none  but  he 


or  his  representatives  can  take  advantage  of 
sach  disabUi^.— Gamer  t.  Cook,  30  Ind.  331. 

[h]  Oa  avddance  of  Ut  executed  contract,  an 
infant  must  return  the  property  or  considera- 
tion received.— (Sup.  1S73)  Carpenter  t.  Ca^ 
penter.  46  Ind.  142;  (1880)  Hooae  v.  Alexan- 
der, 106  Ind.  108k  4  M.  E.  B&l,  65  Am.  Rep. 
180. 

[f]  (Snp.  1876) 
An  infant  may  recover  personal  property 
sold  or  exchanged,  by  him,  without  returning 
the  money  or  property  received  therefor. 
Hence  it  is  no  defense  to  an  action  by  an  in- 
fant to  recover  possession  of  a  horse,  that  an- 
other horse  received  by  him  In  exchange  there- 
for had  been  so  misused  by  him  that,  tboaiih 
sound  and  of  equal  value  with  the  horse  girea 
by  him  in  exchange  at  the  time  of  the  trans- 
action,  it  became  unsound  and  of  no  valae, 
and  that  afterwards  the  plaintiff  offered  to  re- 
scind, then  making  known  his  infancy  to  ihi- 
defendant,  who  had  no  knowledge  thereof  at 
the  time  of  the  exchange.— White  t.  Brandi, 
51  Ind.  210. 

m  (Sop.  1876) 
A  girl  over  18,  but  under  21,  was  indno- 
ed,  in  consideration  of  the  promise  of  the  pnti- 
tive  father  of  her  bastard  child,  against  whom 
she  held  a  judgment  for  sums  to  be  paid  for 
maintenance  of  the  child,  that  he  would  nur- 
ry  her,  to  vacate  the  judgment.  Held  ths'. 
00  his  failure  to  marry  ber,  she  conlil.  on  at- 
taining 21,  disaffirm  her  contract  and  sne  to 
have  the  satisfaction  vacated.— Beiah  v.  Thomp- 
son, 55  Ind.  34. 

[k]     (Sop.  1877) 

A  minor,  with  his  father's  consent,  pn^ 
chased  of  the  corporation  by  which  he  was  em- 
ployed certain  shares  of  its  stock,  reoeivins 
a  certificate  therefor  and  executing  to  his  em- 
ployer his  note.  According  to  an  agreeDKDt 
between  the  minor  and  the  employer,  Id  wfateb 
the  father  acquiesced,  be  received  a  meklf 
credit  of  a  certain  sum  on  the  note,  whidi 
credit  waa  deducted  from  his  earnings.  Before 
he  attained  majority,  and  before  the  note  was 
wholly  paid,  he  tendered  the  certificate  back 
to  the  corporation,  and  demanded  the  retain 
of  his  note  and  that  the  soms  credited  theteoa 
should  be  paid  him.  Held  that,  on  evidence 
showing  that  the  father  bad  relinquished  to 
the  minor  all  claim  to  bis  services,  be  wis 
entitled  to  recover.— Indianapolis  Chair  "SUtf. 
Co.  V.  Wilcox,  59  Ind.  420. 

[1]  (8«p.U80) 
In  an  action  against  a  partnership,  it 
was  answered  by  one  of  the  partners  that  dn^ 
ing  the  entire  continuance  of  the  partnerdiip 
he  was  an  infant,  and  that  after  attaining  his 
majority  the  other  partn«:  had  executed  tV 
note  in  salt  withont  his  knowledge.  Btld.  that 
such  answer  amoonted  to  a  dissolution  of  tb*- 
partnership  on  majority  of  the  intanL—Kint 
V.  Barbour,  70  Ind.  35. 
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[m]    (Sap.  1882) 

Where  a  voidable  contzact  of  an  infant 
ia  disatBrmed  by  him,  it  is  rendered  Toid  ab 
initio  by  relation,  and  the  parties  are  thereby 
retained  to  the  same  condition  as  if  the  con- 
tract had  never  been  made.— Shrock  t*  Growl, 
83  Ind.  243. 

[n]    (S«p.  1886) 

Where  the  voidable  act  of  an  infant  is 
disaffirmed,  it  avoids  the  contract  ab  initio.— 
Rice  T.  Boyer,  9  N.  E.  420,  108  Ind.  472,  68 
Am.  Bep.  68. 

An  infant  may  repudiate  a  contract  re- 
specting personal  property  daring  nonage,  and 
his  repudiation  is  a  complete  avoidance  of  it 
effectnally  patting  an  end  to  Its  existence  both 
as  to  him  and  as  to  the  adalt  with  whom  he 
contracted. — Id. 

[O]     (Sup.  18S7) 

Infancy  is  a  personal  privilege,  and  par- 
ties in  privity  of  estate  with  an  infant  cannot 
avail  themselves  of  snch  privilege  for  the  mere 
purpose  of  setting  up  Irregalarities  of  which 
the  infant  has  never  complained.— Harris  v. 
Boss,  112  Ind.  314,  13  N.  E.  873. 

[p]     (Sup.  1888) 

Tbongh  an  infant  pnrchasing  goods  on  his 
own  account  and  paying  for  them  may  disaf- 
firm the  contract  and  recM>veT  tbe  amount  paid 
without  returning  or  offering  to  return  the 
;roods,  to  the  seller,  it  does  not  follow  that, 
after  tbns  disaffirming  the  contract,  he  can  bold 
the  goods  as  against  the  person  from  whom  the 
purchase  was  made.— Shirk  r.  Bhnltz,  16  N. 
E.  12,  113  Ind.  571. 

[q]  (Sup.  1886) 
If  an  infant  does  not  live  to  ratify  or 
reject  a  voidable  contract  made  during  his  mi- 
nority, it  may  be  set  aside  by  parties  who 
are  privies  in  blood,  though  not  by  those  who 
are  privies  in  estate  only.— Gillenwaters  t. 
Campbell,  142  Ind.  629,  41  N.  B.  1041. 

[r]  (App.lSM) 
Where  an  infant  executed  notes  for  chat- 
tels sold  to  him  by  the  payee,  and,  to  secure  the 
same,  gave  a  mortgage  on  the  chattels  sold  and 
on  others,  and  tbe  infant  afterwards  repudiated 
the  transaction,  plaintiff  cannot  recover  the 
goods  sold  under  an  assignment  of  the  mort- 
gage or  an  indorsement  of  the  notes.- Hyde  v. 
Conrtwright,  14  Ind.  App.  106,  42  N.  B.  647. 

[s]    (Sap.  UM) 
On  the  disaffirmance  of  a  contract,  an  in- 
fUit  Ib  not  bound  to  place  the  other  party 
in  statu  qao.— Shipley  t.  Smith,  70  N.  E.  803, 
162  Ind.  626. 

All  voidable  contracts  of  an  infant  in  ref- 
erence to  personalty  may  be  avoided  by  the  in- 
fant at  any  time  during  his  minority,  or  on 
hii  arrival  at  full  age.— Id. 

m    (App.  1909) 
Where  a  minor  feme  covert,  having  every 
appearance  of  being  an  adult,  and  whose  hus- 


band was  over  21  years  of  age,  executed  deeds 
reciting  that  she  had  become  21  years  of  age, 
her  contract,  was  a  palpable  fraud  on  the 
grantees  preventing  her  from  disaffirming  the 
deeds  after  becoming  of  age  without  restora- 
tion of  the  consideration,  where  the  grantees' 
deals  were  made  in  good  faith  and  without  tak- 
ing any  unfair  advantage  of  the  minor.— Ack- 
erman  v.  Hawkins,  88  N.  E.  616. 

Burns'  Ann.  St  1008,  fi|  3979,  3980,  re- 
qnire  the  restoration  of  the  consideration  on 
Uie  disaffirmance  of  a  conveyance  by  a  minor 
feme  covert  vboae  husband  was  of  sge,  where 
the  minor  represented  herself  to  be  of  age,  ex- 
cept where  no  consideration  was  received  by 
the  minor  for  the  conveyance.  Held,  that  where 
tbe  grantees  in  a  deed  from  a  minor  feme  co- 
vert conveyed  certain  land  as  a  consideration 
therefor  to  tbe  minor's  adalt  husband  and  fa- 
ther-in-law with  the  assent  of  the  minor,  and 
with  tbe  understanding  between  the  minor  and 
her  bosttand  and  father-in-law  that  her  portion 
of  the  land  conveyed  to  them  might  be  t>arti- 
tioned  between  her  and  them  after  she  and' 
ber  husband  had  seen  it,  and  decided  what  part 
would  be  desirable,  the  minor  could  not  assert 
that  no  consideration  was  received  by  her  so 
as  to  bring  lier  within  the  exception  of  the 
statute.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Dig.  Infants,  g§  149-160. 
See,  also,  22  Cyc.  pp.  009-617;  notes,  15 
L.  R.  A.  211,  20  I*  B.  A.  177;  note,  13 
Am.  Dec.  131 ;  notes,  44  Am.  Bep.  212, 
46  Am.  Bep.  317. 

T.  TORTS. 

§  59.  Liability  In  generaL 

[a]  (Sup.  ISG5) 

An  infant  is  not  liable  for  the  wrongful 
conversion  of  money  which  has  been  bailed  to 
him,  to  be  paid  over  to  a  third  party,  when 
the  bailee  was  only  to  pay  tbe  same  sum  de- 
posited with  him,  and  not  the  specific  money. — 
Root  v.  Stevenson's  Adm'r,  24  Ind.  115. 

P)]   (Sap.  1881) 

Infoncy  is  no  defense  to  an  action  of  tro- 
ver or  trespass  for  the  unlawful  conversion  of 
property.— McOnre  t,  McClure,  74  Ind.  108. 

Foe  Cases  fbom  Other  States, 

See  27  Cewt.  Dig.  Infants,  {9  161,  163- 
166. 

See,  also,  22  Cyc.  p.  618 ;  notes,  26  Lk  B. 
A.  866,  57  L.  B.  A.  673. 

S  60.  Wlllfia  Imjnriaa. 

M    {Sup.  1863) 
Infancy  is  no  defense  to  an  action  for  se- 
daction.— Lee  T.  Hefley,  21  Ind.  ^ 

[b]  (App.  1901) 

Ad  infant  who  commits  an  assault  with 
intent  to  commit  rape  is  liable  in  damages  for 
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the   injuries  therefrom.— WatsoD  r.  Wrigbts- 

man,  50  N.  K.  10G4.  26  Ind.  App.  437. 

Fob  Cases  fbom  Otiieb  States, 

See  27  Cent.  Dig.  iDEaats.  H  162-160. 
See,  also,  22  Cj-c.  p.  618 ;  note,  07  L.  B.  A. 
6S0. 

S61.  ir«BUsenee. 

M     (Snp.  ISTT) 

Where  an  infant,  nDprovofced,  threw  a 
piece  of  mortar  at  another,  and  part  of  it 
Btrnck  a  third  person  and  injured  his  eye,  with- 
out his  contributory  fault,  though  there  was  no 
intent  to  inflict  the  injury,  and  the  act  was 
done  in  sport,  yet,  it  having  been  done  ioten- 
tionally,  the  infant  was  liable  for  the  injury 
inflicted  in  an  action  against  him  by  the  per> 
son  injured.— Peterson  v.  Uaffner,  09  Ind.  130, 
2G  Am.  Rep.  81. 

Fob  Cases  fboh  Otbeb  States, 

See  27  Cent.  Dig.  Infants,  |  167. 
See,  also,  22  Cyc.  p.  619;  note.  57  L.  R.  A. 
680. 

$62.  Falsa  repreratations. 

Ca]    (Snp.  1ST3) 
An  infant  may  be  liable  in  tort  for  fraud- 
ulent representations. — Carpenter  v*  Carpenter, 
45  Ind.  142. 

For  Cases  fbou  Otueb  States, 

See  27  C&nt.  Dig.  Infants,  %  168. 
See,  aiso.  22  Cyc.  pp.  620-622. 

TI.  CRIMES. 

S  69.  Pnnishment. 

U]     (Snii.  ISTT) 

Under  section  13  of  "An  act  to  establish 
a  house  of  refuge,"  etc.  (1  Itev.  St.  187t>,  p. 
545;,  providing  that,  us  to  infants  under  16, 
arraigned  for  trial  on  a  charge  of  violating 
any  criminal  law  of  the  state,  "the  judge  may, 
with  the  consent  of  the  accused,  arrest  at  any 
stage  of  the  cause  any  further  proceedings  on 
the  part  of  the  prosecution,"  and  commit  the 
accused  to  the  House  of  Itefuge,  it  is  not  too 
late  to  commit  after  the  jury  has  returned  a 
verdict  of  guilty,  and  motions  for  a  new  trial 
and  in  arrest  of  judgment  have  lieen  overruled. 
—State  T.  'Smith,  09  Ind.  179. 

There  is  no  conflict  between  such  section 
13  as  above  construed,  and  Act  June  27,  1802, 
S  122  (Kev.  St.  1870,  p.  40G),  wbicli  enacts  that 
"after  verdict  of  guilty,  or  finding  of  the  court 
against  the  defendant,  if  the  judgment  t>e  in 
arrest,  or  a  new  trial  granted,  the  court  must 
pronounce  judgment." — Id. 

£b]    (S«p.  1882) 

Where  an  infant  under  the  age  of  16  has 
been  arraigned  for  a  violation  of  a  criminal 
law  of  the  state,  and  it  appears  tliat  the  trial 
court,  under  Rev.  St.  1881,  $  ^14,  has  ar- 
rested the  proceedings  and  committed  the  ac- 


cused to  the  KUBrdianahlp  of  the  home  of  ref- 
uge, the  Snpreme  Court  will  premme.  vhm 
the  record  shows  nothing  to  the  contrary,  that 
this  action  was  had  with  his  consent— Uudsey 
r.  State,  82  Ind.  7. 

[c]     (8vp.  1901) 

In  an  action  to  recover  the  custody  of 
plaintiff's  minor  son,  who  had  been  committed 
to  the  reform  school,  plaintiff  must  show,  not 
only  that  the  order  was  erroneous  or  irregnlir, 
but  that  it  was  absolutely  void,  since  the  pro- 
ceeding ia  a  collateral  attack  on  the  order  of 
commitment— Lee  t.  McClelland,  60  N.  R  CtTJ. 
107  Ind.  84. 

Iq  an  action  to  recover  Hie  custody  of 
plaintiff's  minor  son,  who  had  been  committed 
to  the  reform  sdool,  evidence  that  no  written 
charge  of  larceny  or  any  other  olCense  wu  filed 
against  accnsed,  or  read  to  him  in  any  way, 
when  he  was  cCTomltted  to  the  reform  school, 
was  properly  excluded  as  immaterial,  wbeie 
the  accused  bad  pleaded  guilty  to  an  iadict- 
ment  for  larceny  six  months  before,  since  the 
power  of  the  court  to  commit  the  accused  did 
not  depend  on  the  cba^  being  preferred 
against  him  or  read  to  him  on  the  day  the 
commitment  was  pronounced. — Id. 

A  commitment  stating  that  the  accused 
was  brought  before  the  court  and  committed 
to  the  reform  school  on  a  charge  of  grand  U^ 
ceny,  but  not  stating  when  the  cha^  m 
made  against  him,  'is  sufficiently  shown  to  havt 
been  made  under  an  indictment  to  wbicli  a 
plea  of  guilty  itad  been  entered  six  moatbi 
before,  where  the  record  shows  only  one  cfaiirt 
of  larceny  ^inst  accnsed.— Id. 

Under  Bums*  Rot.  St.  1894,  S  8318  (Hor- 
ner's Rev.  at.  1897,  |  6220g),  providing  that  no 
other  record  than  the  commitment  shall  be 
made  when  the  occasion  of  the  commitment  it 
a  criminal  charge,  unless  demanded  by  the  a& 
cused,  bis  parent  or  guardian,  the  tnct  that  no 
record  of  a  commitment  of  a  minor  to  the  re- 
form school  for  grand  larceny  was  made  in 
the  order  books  of  the  court  will  not  invalidate 
the  commitment  where  the  right  to  such  record 
was  waived  by  a  failure  to  make  demand.— Id. 

Fob  Cases  fboic  Othsb  States, 

See  27  Cent.  Dig.  Infants,  If  176^  177. 
See,  also,  22  Cyc  p.  026. 

VII.  ACTIONS. 

Right  of  action  for  seduction,  see  Sedcctios, 
§  G. 

Right  of  infant  coheir  to  bring  suit  in  parUtion, 
see  Pabtitiok,  |  32. 

§  70.  Capooitj  to  SM  Mid  be  amd  in  gea- 

eral. 
Ck]    (Snp.  1881) 
2  Rev.  St.  1876,  p.  554,  |  177,  authotiiinf 
the  bringing  of  an  action  within  a  certain  tuna 
after  the  disability  of  infancy  is  removed,  does 
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not  prevent  an  Infont  from  suing  before  1m  be- 
comes of  age.— EdwardB  v.  Beall,  75  Ind.  401. 

[b]  (App.U(B) 

An  inbnt  cannot,  om  objections,  prose- 
cate  an  action  by  hia  guardian  to  recover  land 
of  whidi  the  guardian  never  had  poueaaion.— 
Tacker  t.  White,  62  N.  BL  758;  28  Ind.  App. 
S2& 

[o]    (Bap.  190&) 

An  emancipated  ward  may  bring  an  action 
CD  the  bond  of  his  guardian,  or  against  the 
caardian  individually.— Roberts  t.  Smith,  160 
Ind.  414,  74  N.  E.  804. 

The  provisions  of  the  Civil  Code  of  Proce- 
dure regulate  an  action  by  an  infant  to  con- 
test a  will,  since  Burns'  Ann.  St  lUOl.  I 
2766,  anthoriziog  any  person  to  contest  the 
validity  of  a  will,  Is  silent  as  to  the  manner  in 
wlii<^  such  an  action  shall  be  brought  by  an 
infant— Campbell  v.  Fichter,  168  Ind.  645,  81 
N.  B.  661. 

Fob  Gases  fbou  Otheb  States, 
See  27  Cert.  Dio.  Infants,  1 178. 
See.  alsi^  22  Cjc  627. 

I  72.  Blckte  of  setlon. 

Action  for  caaeing  death,  see  Death,  |  39. 

[a]  (SBP.18B2) 

A.,  a  minor,  contracted  to  work  six  months 
for  B.  at  (10  per  month,  and  was  to  work  ont 
the  time'  or  have  no  pay.  Having  worked  about 
three  months,  he  left  B.,  without  assigning  any 
reason  therefor,  and,  being  yet  a  minor,  sued 
B.,  for  his  labor  for  that  time  at  $18  a  month. 
Held,  tttat  the  suit  was  sustainable  for  the 
\-alue  of  his  labor.— Dallas  v.  tioUingswortb,  3 
Ind.  587. 

[b]  <aap.  I8S6> 

A  suit  can  be  maintained  for  the  value  of 
serrlcea  rendered  by  an  Infant  under  a  special 
contract  not  fulfilled.— Van  Pelt  t.  Corwine,  6 
iDd.  363. 

[e]  <Snp.  1866) 
A  party  who  has  avoided,  since  be  arrived 
at  majority,  a  deed  of  land  executed  by  him 
when  a  minor,  need  not  tender  back  the  pur- 
chaae  money  on  suing  to  recover  possession  of 
the  premises  so  conveyed  by  him. — Miles  t. 
Lingerman,  24  Ind.  385. 

A  minor  may,  by  his  next  friend,  maintain 
an  action  againat  a  carrier  for  the  valne  of 
clothing  or  other  property  ^ven  to  him  by  his 
parents  or  others  and  lost  by  the  defendant- 
Perkins  T.  Wright,  37  Ind.  27. 

[e]     (Sap.  UTS) 

Where  an  infant  has  exchanged  property 
with  an  adult,  he  is  not  iMund  to  tender  IndE 
the  ^perty  he  has  received  before  suing  for 


the  value  or  the  possession  of  the  property  giv- 
en by  hbn  to  the  adult— Carpenter  t.  Carpen- 
ter, 45  Ind.  142. 

[f]  (Sap.  itti) 
An  Infant  jf^aj  maintain  an  action  to  cor- 
rect a  mistake  In  a  decree,  and  to  set  aside  a 
conveyance  and  unM  the  title,  and  for  parti- 
tion of  the  land  in  controversy.— Edwards  v. 
Beall,  75  Ind.  401. 

Ig]    (Sap.  1896) 

Rev.  St.  1894,  f  297  (Rev.  St  1881,  {  296), 
by  which  infants  are  given  two  years  after  be- 
coming of  age  in  which  to  bring  suit  for  a  cause 
of  action  accruing  during  their  minority,  does 
not  prevent  a  minor  from  bringing  such  action 
before  he  becomes  of  age. — Winer  t.  Mast.  146 
Ind.  177,  43  N.  E.  6& 

Fob  Cases  fbou  Otheb  States, 

See  27  Cert.  Dig.  Infants.  H  180-18^ 
See,  also.  22  Cyc.  p.  637. 

{74.  Vmrttmm, 

M    (Sap.  1S29) 

An  infant,  liaving  a  title  to  land  for  which 
an  action  of  ejectment  is  brought,  has  a  right 
to  be  admitted  a  defendant  on  the  usual  terms. 
—Glass  v.  Doe  ex  dem.  Murphy,  2  Blackt  293. 

[b]  (Sap.  1S37) 
On  a  bill  brought  by  an  Infant,  against 
one  who  has  entered  upon  his  lands  and  re- 
ceived the  proceeds  thereof,  to  compel  him  to 
account  for  the  same,  a  claimant  who  has  no 
such  right  in  equity  because  of  infancy  cannot 
l>e  joined  with  him  as  a  co-complainant.- 
Grimes  v.  Wilson,  4  Blackf.  331. 

[e]  (gap.ino> 
The  administrator  of  an  infant  who  died 
before  majority  may  maintain  an  action  to 
foreclose  a  mortgage  given  to  the  infant,  if 
brought  within  the  time  that  the  intent.  If  liv- 
ing, could  have  maintained  such  action^Xolte 
V.  Libbert,  34  Ind.  163. 

[dl    (Sap.  1871) 

One  who  conducts  a  suit  as  guardian  or 
next  frieod  of  infants  is  not  a  party  of  record, 
but  the  infants  themselves  are  the  real  plain- 
tiffs.—Whitten  v.  State.  36  Ind.  196. 

An  infant  female,  suing  by  next  friend 
for  seduction,  is  plaintiff  in  the  cause,  and  may 
or  may  not,  as  seems  twst  to  her,  attend  court 
and  prosecute  the  suit— Id. 

M     (App.  1801) 

In  an  action  by  an  infant  by  his  next 
friend  for  work  and  labor,  where  it  is  averred 
that  from  the  beginning  to  the  close  of  the  serv- 
ices  the  plaintiff  was  the  sole  party  interested 
Id  them,  having  twen  completely  emancipated 
before  any  of  the  services  were  rendered,  a  de* 
murrer  thereto  on  the  ground  of  defect  of  par- 
ties, because  the  plaintiff's  father  was  a  neces- 
1  sary  party,  was  properly  orermled.  for,  if  then 
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were  any  facta  which  made  !t  necessaty  that 
lie  should  become  a  defendant,  they  did  not 
appear  in  the  complaint,  and  should  be  set  np 
in  some  pleading  or  application  by  the  de- 
fendant.—Ha  ugb,  Ketcbam  &  Co.  Iron-Works 
V.  Duncan.  28  N.  E.  334.  2  Ind.  App.  264. 

Fob  Cases  fbou  Other  States. 

See  27  Cent.  Dig.  Infants,  |§  188-190. 
See,  also,  22  Gyc.  p.  683. 

S  76.  Onardlu  ad  litem  or  next  friend* 

Authority  to  verify  pleading,  see  Plbadikg,  S 
296. 

Failure  to  appoint  guardian  ad  litem  for  minor 
defendant  as  ground  for  new  trial  in  bastardy 
case,  see  Bastabds,  |  73. 

Kight  of  guardian  ad  litem  to  appeal  in  own 

name,  see  post,  §  115. 

Fob  Cases  fmom  Other  States, 

See  27  Cent.  Dm.  Infants.  SS  10;!-l!oL>. 
See,  also.  22  Cyc.  pp.  C34-670;  note,  16  It. 
R.  A.  507i 

S  77.    In  general. 

[a]  (Snp.  1S39) 

No  person  can  institute  a  suit  In  the  pro- 
bate court  on  behalf  of  infanta  unless  he  is 
their  guardian  generally  or  ad  litem. — Wade  v. 
Fite,  5  Blackt.  212. 

[b]  (B«»>  1886) 

Infants  may  defend  by  gnardian  ad  litem, 
but  cannot  so  prosecute  an  action,  either  upon 
a  complaint  or  cross  complaint.— Spencer  v. 
Bobbins,  106  Ind.  S80,  6  N.  E.  726. 

[C]     (App.  1»6) 

Courts  have  inherent  power,  as  well  as 
statutory  power,  by  virtue  of. Bums'  Ann.  St. 
1901,  S  2GS4,  to  appoint  guardians  ad  litem 
for  an  infant  impleaded  in  any  suit.— Ziegler 
T.  Ziegler,  78  N.  E.  1060,  39  Ind.  App.  21. 

[d]  (Snp.  1907) 

Under  Bums'  Ann.  St.  1901,  ES  232,  256, 
257,  providing  that,  where  an  infant  has  a  right 
of  action  he  shall  be  entitled  to  bring  suit 
thereon  by  next  friend,  etc.,  an  infant  appear- 
iug  by  next  friend  may  contest  a  will.— Camp- 
bell T.  Fichter,  168  Ind.  645,  81  N.  B.  661. 

[e]  (Sap.  1908) 

When  a  child  of  school  age  Is  transferred 
from  one  school  corporation  to  another,  as  au- 
thorised by  Bums*  Ann.  St.  1908,  0449-6453, 
an  action  to  enforce  any  right  it  may  have  to 
attend  the  school  to  which  the  transfer  has 
been  made  may  be  properly  brought,  on  the  re- 
lation of  such  child,  by  its  next  friend.— Teeple 
'  V.  State  ex  rel.  Bower,  171  Ind.  268,  86  N. 
E.  49. 

Fob  Cases  fboh  Otreb  States, 

See  27  Cent.  Diq.  Infants,  S|  102-194, 
231. 

S^e,  also.  22  Cyc.  p.  634. 


1 78.  — —  Meoessltr  «f  nppelntMBt. 

In  action  by  wife  concerning  separate  estate, 
see  Husband  and  Wm,  S  210: 

[a]  (8np.  im) 

Where  an  infant  having  a  title  to  land  for 
which  an  action  of  ejectment  is  brought  is  ad- 
mitted as  a  defendant,  the  court  Bbonld  ap- 
point a  guardian  for  bim  to  defend  the  suit.— 
Glass  T.  Doe  ex  dem.  Murphy,  2  Bladct  293. 

[b]  (Sup.  1834) 

An  infant  must  sue  or  be  sued  hy  next 
friend  or  guardian.— Bouche  v.  Ryan,  S  Blackt 

472. 

[cl    (Snn-  1836) 

An  infant  may  sue  by  guardian,  and  need 
not  secure  appointment  of  next  friend.— Backer 
T.  McNeely.  4  Biackl  m. 

[d]   (Sap.  1839) 

No  person  can  institute  a  snit  on  behalf 

of  an  infant  unless  he  is  guardian  generally  or 
guardian  ad  litem.— Wade  v.  Fite,  5  Btac^ 
212. 

M    (Sap.  IHI) 

Unless  the  prochein  ami  of  an  Infant  idaia- 
tiff  is  appointed  hy  the  court,  the  defmdaot 
is  not  obliged  to  plead  to  the  action,  and  aiaj 
have  the  suit  dismissed.- Keenn  t.  Oanmt, 
5  Blackf.  604. 

m     (Snp.  1846) 

Where  minors  are  made  parties  defndui: 
in  a  suit  in  equity,  a  guardian  ad  Utm  for 
them  must  be  ap[K>inted  by  an  order  ot  the 
court— Hough  t.  Canhy,  8  BlacU.  SOL 

[g]  (tap.  1861) 

The  probate  court  granted  an  order  for 
the  sale  of  real  estate  of  an  intestate  npoa  Hk 
petition  of  the  administratoT.  The  defendiBt 
assigned  for  error  that  a  final  decree  was  takes 
against  an  Infant  defendant  wltbont  the  ap- 
pointment of  a  guardian  ad  litem  for  her,  and 
upon  appearance  by  attorney.  To  that  aadss- 
ment  the  petitioner  pleaded  that,  at  the  tine 
of  the  rendition  of  the  decree,  the  said  defend- 
ant was  of  full  age.  Held,  upon  demnmr. 
that  the  plea  was  bad.— Timmona  v.  Timmcmi, 
3  Ind.  251. 

[h]  {Snp.U5n 

An  order  of  a  probate  conrt  for  the  In*- 
ing  of  the  real  estate  of  an  Intestate  00  v 
tition  of  the  administrator  ia  erroneous  if  tbe 
heirs,  being  infants,  did  not  appear  to  tbe  ■^ 
tion,  and  no  guardian  ad  litem  was  appointed 
to  answer  for  theuL— Comparet  t.  Baadill,  4 
Ind.  66. 

D]  (8«p.l854) 
It  is  error  to  decree  «  rale  of  the  land  of 
a  decedent  without  the  previous  tppvaODOt 
of  a  guardian  ad  litem  for  the  Infont  heiiSi— 
Timmons  r.  Timmons,  6  Ind.  8. 
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Ul    (9«p.  1857) 

Where  an  iofant  veb  co-plaintiff  witli  bis 
tnother,  who  described  herself  'as  bis  next 
friend,  it  was  held  sufficient  on  demarrer.— 
Kesor  V.  Resor.  8  Ind.  347. 

[k]    (Sap.  ISCT) 

A  guardian  ad  litem  must  be  appointed  for 
infant  defendants  before  a  valid  judgment  can 
be  rendered  against  them.— Alezandet  t.  Fmrj, 
9  Ind.  481. 

The  court  mar  appoint  a  guardian  ad  li- 
tem, though  it  appear  that  minor  defendants 
had  a  guardian  regularly  appointed  by  the 
same  court,  and  living  within  its  Jorisdictioo. 
—Id. 

03     (8np.  1870) 

Where  the  gaardian  of  an  infant  appears 
and  defends  for  bis  ward,  it  is  unnecessary  to 
appoint  a  guardian  ad  litem.— Hughes  t.  Sell- 
ers,  34  Ind.  337. 

[m]     (S«».  1ST4) 

A  married  woman,  thon^  an  infant,  can- 
not have  a  general  guardian  of  her  person  or 
property  If  her  husband  be  of  lawful  age.  Sudi 
infant  married  woman  may  sue  alone  in  refer- 
ence to  her  B^arate  property  by  a  guardian 
ad  litem  or  next  friend.— Ex  parte  Post,  47  Ind. 
142. 

[n]  (S«p.l8S2) 

Where  an  infant  female  plaintiff  is  joined 
in  her  suit  b;  her  adult  husband,  no  next 
friend  is  necessary.- Welch  t.  Bunce,  83  Ind. 
382. 

[g]    (8«p.  1883) 

Where,  after  the  removal  of  her  next 
friend,  a  minor  on  a  showing  that  she  could 
not  obtain  a  responsible  person  to  act  in  such 
capacity  was  permitted  to  prosecute  as  a  poor 
person,  it  was  unnecessary  for  her  to  do  so 
by  next  friend.— Wright  t.  Mctarinan.  V2  Ind. 

;oe. 

[p]    (Sap.  1890) 

A  female  infant  who  has  married  a  man 
of  fall  age,  and  whose  guardian  has  settled 
with  her,  being  entitled  to  the  possessioD  of 
her  estate,  may  sne  one  to  whom  her  husband 
baa  fraudulently  transferred  a  portion  thereof 
for  Its  recovery  by  next  friend,  as  autboiised 
by  Rev.  St.  1881,  H  255,  256;  and  she  may 
make  a  demand  for  tbe  property  before  suit 
witbout  the  intervention  of  a  next  friend.— 
Bosh  v.  Groomes,  125  Ind.  14,  24  N.  B.  81. 

to]    (Sap.  1893) 

Proceedings  in  review  of  a  judgment  are 
a  continuation  of  the  original  case,  and  the 
parties  remain  the  same,  and  hence  a  motion 
in  such  proceeding  for  the  appointment  of  a 
guardian  ad  litem  for  plaintiff,  a  minor,  who 
appeared  in  the  original  case  by  his  next  friend, 
and  also  appears  in  tbe  proceedings  for  review 
by  the  same  friend,  is  properly  overruled. — 
ICvansville  &  It,  XL  Co.  v.  Maddux.  134  Ind. 
571,  33  N.  E.  345,  34  N.  E.  511. 


[rj  (APP.18W) 
A  guardian  who  Is  the  administrator  of 
an  estate  cannot  represent  his  ward's  interests 
In  the  estate,  but  a  guardian  ad  litem  should 
be  appointed.— State  ex  rel.  Goodbne  r.  Burii- 
am,  55  N.  B.  237,  23  Ind.  App.  27L 

[a]  (App.  1901) 
Where,  after  a  minor  has  been  duly  served 
with  process,  he  appears  in  person  and  by  coun- 
sel, files  an  answer,  goes  to  trial,  and  awaits 
the  result  of  the  verdict,  he  cannot  urge  the 
fact  that  no  guardian  ad  litem  had  been  ap* 
pointed  as  a  ground  for  setting  aside  the  ver- 
dicL- Watson  v.  Wrigbtsman,  59  N.  E.  1004, 
20  Ind.  App.  437. 

[t]     (App.  1906) 

Under  Bums*  Ann.  St  1901,  |  2084,  au- 
thorising the  court  to  appoint  a  guardian  ad 
litem  to  defend  the  interest  of  any  minor  Im- 
pleaded In  any  suit,  and  to  permit  any  person 
as  next  friend  to  prosecute  any  suit  in  a  mi- 
nor's behalf,  and  section  259,  provldiiur  that  an 
infiuit  defendant  shall  appear  and  defrad  by 
guardian  appointed  by  the  court,  an  infant  de- 
fendant ean  prosecute  an  action  by  cross-com- 
plaint only  by  a  next  friend.— Zlegler  t.  Zieg- 
ler,  78  N.  B.  1066,  89  Ind.  App.  21. 

Fob  Cases  fbou  Otbeb  States, 

See  27  Cent.  Dio.  Infants.  SS  105-207, 

209  ;  22  Cent.  Dig.  Ex.  &  Ad.  |  1383; 

34  Cent.  Dig.  Marriage,  S  129. 
See,  also,  22  Cyc.  pp.  634-646. 

179.  — ■  Time  for  avpolmtawAt. 
[a]  (Sap.  1818) 
Where  defendant  pleads  that  plaintiff,  an 
infant,  had  not  commenced  his  action  by  next 
friend,  the  court  may  allow  a  responsible  per- 
son to  appear  as  next  friend  and  qualify,  even 
over  the  objection  of  defendant— Oreenman  v. 
Cohee,  61  Ind.  201. 

Fob  Cases  nou  Otbeb  States, 

See  27  Cent.  Dio.  Infants,  ||  208,  209. 
See,  also,  22  Cy&  p.  646. 

g  80.  —  Prooeedinsa  for  sppoiatmomt. 

M    (Sup.  1822) 

The  informal  appointment  ot  a  prochein 
ami  is  not  assignable  as  error.— Shannon  v. 
Spencer,  1  Blaekf.  StlO. 

m  (Spp.1841) 

The  appointment  of  a  prochein  ami  tot  an 
Infant  plaintll^  at  the  term  to  which  a  writ  is 
returnable,  does  not  entitle  the  defendant  to  a 
continuance.— Harvey  v.  Coffin,  5  Blackt  566. 

[c]  (Snp.  184S) 
If  the  record  of  a  domestic  court  of  gener- 
al jurisdiction  of  the  subject-matter  then  tried 
recites  that  a  guardian  ad  litem  was  appointed 
"on  motion,"  and  no  other  notice  appears  to 
have  been  given  to  the  infants  concerned,  it 
will  be  presumed  that  tbey  were  present  in 
court  at  tbe  time  of  the  motion. — Horner  v. 


,  TUe  DisMt  la  eompUod  oB  the  Xey-MuilMV  System.  For  esplufjdjfum^fm^^^^ 


INFANTS,  VIL  V»  Ind.  IMc-P«(«  BOO  |  94 


Doe  ex.  dem.  State  Bank  of  Indiaoa,  1  Ind. 
130,  Smith.  10,  48  Am.  Dec.  855. 

[d]    (Snp.  1851) 

A.,  who  vAB  sued  hy  an  iDfant  before  a 
justice,  appeared  to  the  suit  before  the  justice, 
went  to  trial  on  the  merits,  aud  suffered  judg- 
ment to  be  rendered  against  him,  without  mak- 
ing the  objection  that  the  next  friend  of  tbe 
infant  had  not  consented,  in  vriting,  to  bis 
appointment.  The  suit  was  appealed  to  the 
circuit  court,  where  A.  moved  to  dismiss  for 
the  want  of  such  written  consent;  but  the  cir- 
cuit conrt  were  not  informed,  by  affidavit  or 
otherwise,  that  the  defendant  did  not  know  of 
tbe  omission  complained  of  while  tbe  suit  was 
pending  before  the  Justice.  Held,  that  the  cir- 
cuit court  were  Justified  in  refusing  to  dismiss 
the  suit.— Usher  v.  Comwell,  3  Ind.  210. 

In  a  suit  by  an  infant  before  a  justice  of 
the  peace,  tbe  naming  of  a  person  as  procbein 
ami  in  the  summons  may  be  considered  as  an 
appointment  of  such  person  as  procbein  ami. 
-Id. 

[a]    (Snp.  1872) 

Under  2  Gar.  &  H.  St.  p.  42,  1 11,  a  com- 
plaint signed  by  the  next  friend  of  an  Infant  is 
sufficient  consent  to  such  representation. — 
Rowe  V.  Arnold,  30  Ind.  24. 

[f]  Rev.  St.  1881,  S  256,  providing  that,  "be- 
fore any  process  shall  issue  in  the  name  of  an 
infant  who  is  sole  plaintlEf,  a  competent  and 
responsible  person  shall  consent  in  writing  to 
appear  as  next  friend,"  and  shall  be  liable  for 
costs,  is  merely  directory,  iu  respect  to  the  time 
when  such  consent  shall  l>e  Bled,  and  process 
may  issue  and  the  cause  proceed  without  such 
consent,  until  it  is  required  by  defendant.— 
(Hup.  1878)  Greenman  v.  Cohee,  61  Ind.  201; 
(App.  1892)  Budd  v.  Rutherford,  4  Ind.  App. 
380^  30  N.  E.  1111. 

fg]    (Snp.  1878) 

Before  a  guardian  ad  litem  can  be  ap- 
pointed for  infant  defendants,  it  must  be  shown 
that  a  summons  duly  issued  has  been  served 
upon  them  personally,  or  by  publication  if 
Donrcsidents.— Carver  v.  Carver,  64  Ind.  194. 

[h]  (Sap.  1883) 
The  appointment  Of  a  guardian  ad  litem  for 
infant  defendants  who  have  not  been  brought  in 
by  4:be  proper  service  of  process  is  irregular 
and  unauthorized,  and  will  work  a  reversal  of 
the  decree  on  error.— Roy  v.  Eowe,  90  Ind.  54. 

[t]    (App.  1»1) 
In  the  absence  of  service  on  Infant  defend- 
ants, the  appointment  of  a  guardian  ad  litem 
is  a  nullity.-Holliday  v.  MlUer,  62  X.  E.  2U1, 
28  Ind.  App.  12L 

U]  (Snp.  1W2> 
A  guardian  ad  litem  for  an  infant  party 
should  be  appointed  by  the  judge  without  ref- 
erence to  any  suggestions  from  the  attorney 
representing'  tbe  opposite  Interest.— Allen  T.  Mc- 
Oee,  158  Ind.  465,  62  N.  B.  1002. 

Xhim  IMcwrt  la  eompUaA  «i  tk«  Xst-JI 


[k]    (Snp.  im 

Courts  have  inherent  jurisdiction  to  ap* 
point  guardians  ad  litem  to  protect  the  inter- 
ests of  minor  defendants,  both  under  tlie  ei- 
press  provisions  of  Burns*  Ann.  8t  IWl,  | 
2B84,  and  independent  thereof.— Oibbs  v.  Pot- 
ter, 166  Ind.  471,  77  N.  E  942. 

Fob  Cases  pbou  Otheb  States. 

See  27  Cert.  Dia.  Infants,  H  210^^2L 
See,  also,  22  Cyc.  pp.  652-698. 

181.  —  EUclbUltr  mnA  qpnIWanftoa. 
M    (Snp.  1839) 

If  the  appointment  of  a  goardian  id  litm 
to  institute  suit  for  infants  lias  been  made  in 
another  state,  tbe  guardian  must  file  a  copy  of 
his  appointment,  and  give  bond  and  surety  for 
the  Calthfnl  discharge  of  his  duty,  before  hii 
authority  can  be  recognized  in  the  courts  o{ 
this  state.-Wade  v.  Fite,  5  Blackf.  21'2. 

A  guardian  ad  litem,  appointed  by  tbs 
court  to  represent  infant  parties,  must  pn 
bond  for  the  faithful  performance  of  bii  datita 
-Id. 

[b]   (App.  UK) 

Since  the  enactment  of  the  statutes  eo- 
larging  the  civil  rights  of  married  women,  t 
woman  Is  not,  because  of  her  marriage,  incom- 
petent to  act  in  the  capacity  of  next  trial, 
in  an  action  by  a  minor,  since,  under  tbe  ttat* 
nte  making  the  next  friend  liable  for  coitt,  t 
judgment  for  costs  may  be  rendered  agalmt  bH, 
and  she  will  be  concluded  thereby.— Bndd  t. 
Rutherford,  4  lad.  App.  386,  80  N.  K  1111. 

For  Cases  fboh  Othee  States. 

See  27  C^irr.  Dig.  Infants,  H  222-22&. 
See,  also,  22  Cyc.  pp.  640-652. 

1 82.  —  Tormlaatlon  of  anthoritr  aal 

appoiBtaseat  of  snoeessor. 

M    (App.  1892) 

Rev.  St  1881,  S  2520,  provides  that  cooiti 
shall  have  the  power  "to  permit  any  penou 
as  next  friend  to  prosecute  any  snit  in  uf 
minor's  behalf."  Section  256  declares,  wbfn 
it  appears  that  the  next  friend  is  incompetmt 
or  irresponsible,  the  court  "may"  remove  hita. 
and  permit  •  some  suitable  person  to  be  ■^!^ 
stituted.  Held,  that  the  provision  ss  to  the  tp- 
moval  of  a  next  friend  is  permissive,  and  not 
mandatory,  and  error  cannot  be  predicated  on 
the  court's  refussl  to  remove  him,  though  it 
be  shown  that  he  was  insolvent. — Budd  v.  Butb- 
erford.  4  Ind.  App.  386,  30  N.  EL  UlL 

Fob  Cases  fboh  Otdbb  Btatbs. 

See  27  Cent.  Dio.  Infants.  1%  2a0,2& 
See,  also,  22  Cyc.  pp.  669-670. 

I  84.  —  Rlchts  nad  powers. 
M    (Snp.  1849) 
It  is  erroneous  to  decree  against  fnfoals, 
without  proof,  on  the  admission  of  their  piard- 
ian  ad  litem.— Taylor's  Heirs  t.  Patter,  Smith, 
225. 
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P>]  (■■p.lSU) 

Where  part  of  the  defendaats  were  ia- 
tenta.  on  whom  no  service  was  had,  ft  was  heU 
that  the  foardlaii  ad  litem  conld  not  legally 
waive  aervlce  of  process  on  them  nnless  their 
beira  were  praeat  fn  conrt— Bobbins  t.  Hob- 
bins,  2  iDd.  74. 

[e]  f8«».1867) 

A  goardiaQ  ad  litem  of  a  minor  cannot 
waive  service  of  process  on  the  minor.— Pogh  v. 
Pngb,  9  iDd.  132. 

Cd]    (Snp.  1863) 

A  decree  of  sale  of  real  estate  of  a  decedent 
by  bis  administrator,  rendered  merely  upon  the 
answer  of  a  guardian  ad  Litem,  without  juris- 
diction  of  the  persons  of  minor  heire  acqnire<1 
In  strict  pursuance  of  the  statute,  is  a  nullity. 
—Guy  v.  Picrson,  21  Ind.  18.  CONTRA,  see 
(Sup.  1840)  Doe  ez  dem.  Hawkins  v.  Harvey,  5 
Biackf.  487. 

te]     (Sup.  1906) 

Burns'  Ann.  St.  1901,  |  20S4,  declares  thitt 
all  courts  shall  have  power  to  appoint  a  guard- 
ian ad  litem  to  defend  the  interests  of  any  mi- 
nor impleaded  in  any  suit,  and  to  permit  any 
person  as  next  friend  to  prosecute  any  suit  in 
any  minor's  behalf;  and  section  259  declares 
that  an  infant  defendant  shall  appear  and  de- 
fend by  guardian  appointed  by  the  court  or 
obosen  by  Ruch  infant  with  the  consent  of  the 
court.  Held,  that  a  guardian  ad  litem  appoint- 
ed to  defend  an  infant  defendant  in  a  suit  to 
reform  a  deed  had  no  power  to  file  a  cross- 
complaint  on  behalf  of  the  infant  to  quiet  the 
tatter's  title  to  tbe  land.— (libbs  v.  Potter,  77 
N.  E.  912,  166  Ind.  471. 

tn    (APD-  1906) 

The  extent  of  the  anthority  of  a  gnnrdiau 
ad  litem  must  be  found  in  the  statute  author- 
izing bis  appointment  and  In  the  order  of  the 
court  made  in  pursuance  thereof.— Ziegler  v. 
Ziegler.  39  Ind.  App.  21,  78  N.  E.  1066. 

Fob  Cases  ntou  Otheb  States. 

See  27  Cent.  Dig.  Infanta,  $)[  2SG-244  ;  22 

Cent.  Dig.  Ex.  &  Ad.  §  1402. 
See,  also,  22  Cyc.  pp.  C01-CG7 ;   notes,  32 

Ll  B.  A.  071,  70  U  B.  A.  170;  note,  97 

Am.  St.  Rep  005. 

( 85.         Duties  and  UabUlties. 

[a]  (Sup.  1902) 
The  duty  of  a  guardian  ad  litem  appoint- 
ed to  represent  an  infant  party  does  not  end 
with  the  filing  of  a  general  denial,  but  includes 
a  bona  fide  examination  of  tbe  facts,  and  pro- 
tection of  the  infants'  interest  at  tbe  trial.- 
Allen      McGee.  158  Ind.  465.  62  N.  E.  1002. 

Fob  Cases  fbom  Other  States, 

See  27  Cent.  Dig.  Infants.  S8  246,  247. 
See,  also,  22  Cyc.  pp.  6C1-G07;   note,  97 
Am.  St.  Rep.  905. 


i  87.  —  FailwM  te  pvoemve  appoint 
■aant. 

Ca]  (SBP.1H1) 
After  an  answer  has  been  served  in  an 
action  bronght  by  an  infant,  the  defendant  can- 
not move  to  aet  aside  the  plaintiff's  proceed- 
ings on  the  ground  that  the  action  la  prose- 
cuted without  the  appointment  of  a  guardian. 
—Smith  V.  Allen,  16  Ind.  316. 

[bl     (S«p.  1917) 

Whe^  it  does  not  appear  from  tbe  plead- 
ings in  a  bastardy  suit  that  the  defendant  is 
a  minor,  *a  motion  In  arrest  of  judgment,  alleg- 
ing failure  to  cause  him  to  appear  by  guardian 
ad  litem,  will  be  overruled.- Rawles  v.  State 
ex  rel.  Ford,  56  Ind.  433. 

[cl    (Sap.  1892) 

A  ditch  assessment  on  land  owned  by 
minors,  though  erroneous  because  there  was  no 
guardian  ad  litem  appointed  to  ansi^vr  for 
such  minors  in  the  proceedings  for  the  con- 
struction of  the  ditch,  is  not  void  for  that  rea- 
son, and  cannot  be  collaterally  attacked.— Mc- 
Bride  v.  State,  130  Ind.  525,  30  N.  E.  699. 

For  Cases  frou  Otiiek  States, 

See  27  Cent.  Dig.  Infants,  IS  248,  250-252. 
See,  also,  22  Cyc.  p.  041. 

§  88.  Attainment   of  majority  pendinc 
aetlon. 

[a]  (Snp.  1850) 

Where  a  suit  is  commenced  by  prochlen 
ami,  and  the  infant  afterwards  becomes  of  age. 
tbe  fact  should  be  entered  upon  tbe  record  at 
the  happening  of  tbe  event,  and  tbe  cause  aft- 
erwards be  conducted  by  the  plaintiff  or  bis 
attorney,  without  the  use  of  tbe  name  of  the 
next  friend.— Holmes  v.  Adkins,  2  Ind.  398. 

[b]  (Sap.lS6l) 

The  probate  conrt  granted  an  order  fox 
the  sale  of  real  estate  of  an  Intestate  upon  the 
petition  of  the  administrator.  The  defendant 
assigned  for  error  that  a  final  decree  was  tak- 
en against  an  infant  defendant  without  the 
appointment  of  a  guardian  ad  litem  for  her, 
and  upon  appearance  by  attorney.  To  that  as- 
signment the  petitioner  pleaded  that,  at  the 
time  of  the  rendition  of  the  decree,  the  said 
defendant  was  of  full  age.  Held,  npim  demnr^ 
ler,  that  the  plea  was  bad.— Tlnmions  v.  Tim- 
mons,  3  Ind.  251. 

Foe  Cases  fbom  Otheb  States. 

See  27  Cent.  Dig.  Infants,  §§  253,  254  ;  22 

Cent.  Dig.  Ex.  &  Ad.  1 1383. 
See,  also,  22  Cyc.  p.  671. 

!88.  Proeesa. 

[a]  (Snp.l8S4) 

If  the  plaintiff  is  an  Infant,  the  form  of 
tbe  writ  may  be  the  same  as  In  other  cases. 
— Boncbe  v.  Ryan,  3  Biackf.  472. 

[b]  Process 'must  be  served  on  infants  in  the 
same  manner  an  adults.~(Sup.  1846)  Hough  v. 
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Cauby,  8  Blackf.  301;  (1855)  Martin  t.  Starr. 
7  iDd.  224;  (18o7)  Pugh  T.  Pogh,  9  Ind.  132; 
(1807)  HanrkiDB  t.  Hawkins*  Adm'r.  28  Ind. 
ue;  (1877)  De  Ia  Hunt  t.  Holderbaugb,  68 
Ind.  285. 

[c]     (Sap.  IfSSt 

Id  a  bill  id  chaDceiy  in  the  circuit  court, 
under  Rev.  St.  1843,  some  of  the  defendants 
were  notified  of  the  pendency  of  the  suit  by 
publication,  as  being  nonrcBidents,  but  without 
any  previous  affidavit  of  their  nonresidency, 
and  a  'decree  taken  against  them  b;  defaolt. 
For  other  defendants,  who  were  minora,  a 
guardian  ad  litem  was  appointed;  but  it  was 
not  shown  that  these  had  been  served  witli 
process,  or  otherwise  notified  of  the  suit.  Held, 
that  none  of  said  defeDdants  were  before  the 
court,  aDd  that  the  decree,  as  to  them,  was 
null  and  void.— Peoples  t.  Stanley,  6  Ind.  410. 

[d]  That  a  decree  shall  afTect  infant  defend- 
ants, they  must  be  served  with  process.— (Sup. 
1855)  Wells  V.  Wells,  6  Ind.  447;  (Sup.  1857) 
Alexander  t.  Frary,  9  Ind.  481;  (1888)  Boy  T. 
Rowe.  90  Ind.  54. 

[el    (Sap.  1862) 

Service  of  process  in  a  partition  suit,  made 
on  a  testamentary  goardian,  la  snfflclent  to 
bring  the  ward  into  court— Richards  t.  Rich- 
ards, 17  Ind.  636. 

Fob  Cases  xsoh  Otheb  States, 

Sib  27  Cent.  Dig.  Infants,  H  255-272. 
See,  also,  22  Gyc  pp.  672-681. 

§  90.  Anwiruwe  and  repraaemtatloii  by 
•ttormey. 

M  (Snp.lU7) 
After  a  goardian  ad  litem  has  been  ap- 
pointed for  tnCant  defendants,  they  will  he 
regarded  as  pn^erly  in  coart;  and,  if  an  at- 
torney afterwards  appear  and  plead  for  them, 
it  will  be  presumed  that  be  was  aathorised  to 
do  so,  and  the  relation  of  the  attorney  of  the 
infants  to  them  is  the  same  that  It  would  have 
been  if  they  had  been  adults.— Doe  ex  dem. 
Martin  T.  Brown,  8  Blackf.  443. 

[b]    (Sap.  18S0) 

Id  an  action  of  ejectment,  the  defendants 
offered  in  evidence  a  transcript  of  a  record  of 
a  partition  suit,  in  which  it  appeared  that  <me 
of  the  defendants  in  such  suit  was  an  infant 
and  first  appeared  by  attorney,  though  the 
transcript  showed  that  be  had  a  guardian. 
Beld,  that  the  appearance  of  the  Infant  by  bis 
attorney  was  not  objectionable.— Doe  ex  dem. 
White  V.  Scoggin,  2  Ind.  20a 

[c]  An  infant  defendant  cannot  appear  aad 
answer  to  an  action  by  attorney,  bnt  such  ap- 
pearance and  answer  should  be  by  guardian 
ad  litem.— (Sup.  1851)  Timmons  v.  Timmons, 
3  Ind.  251;  (1854)  Id..  6  Ind.  8;  (1877)  De 
La  Hunt  r.  Uolderbangh,  58  Ind.  285 ;  (1879) 
WetherlU  v.  Harris,  6T  Ind.  452. 


[d]  rSnp.  1S57) 
When  infants  have  been  duly  served  witli 
process,  a  guardian  ad  litem  has  been  appiHiit- 
ed  for  them,  and  a  formal  answer  filed,  they 
may  defend  by  attorney.  They  stand  in  court 
on  the  issues  made,  like  any  other  defendants, 
and  it  Is  for  them,  under  the  advice  of  tbeir 
guardians  and  attorney's,  to  move  for  a  new 
trial,  and  put  the  evidence  on  the  record  in 
the  Qsual  manner.— Alexander  t.  Frary,  9  Ind. 
481. 

[e]  (Sup.  1879) 

An  appearance  of  attorneys  on  behalf  of 
minors  to  resist  the  coofirmatioa  of  a  master's 
report  in  proceedings  to  authorize  the  execu- 
trix to  mortgage  land  belonging  to  his  estate 
was  not  such  an  appearance  as  to  bind  the 
minora.— Spabr  t.  Dickson,  67  Ind.  394^ 

[f]  (Sup.  1881) 

Where  an  infant  is  co-plaintiff  with  an 
adult,  his  appearance  by  the  attoraey  of  the 
adult  is  valid.— Chandler  t.  Chandler.  78  loi. 
417. 

Eg]   (8»p.  1883) 
When  Infant  defendants  do  not  personally 
appear,  tue  conrt  has  no  jurisdiction  of  tbeir 
persons.— Roy  t.  Rowe,  90  Ind.  54. 

[bl  <Sap.l893) 
A  decree  for  the  foreclosnre  of  a  me- 
chanic's lieu  is  not  invalid  because  the  defeodsnt 
in  the  action  was  an  Infant,  and  appeared  by  at- 
torney. iDstead  of  by  gtiardiaa  ad  litem  appout- 
ed  by  the  conrt.— Cohee  v.  Baer,  134  Ind.  375, 
32  N.  E.  920,  39  Am.  St.  Rep.  270. 

Fob  Cases  fbom  Other  States, 

See  27  Cent.  Dig.  Infants,  U  2r^27S. 
See,  also,  22  Cyc.  p.  G82. 

S91.  Plaadliw. 

Alder  by  verdict  or  judgment,  see  Plbaohtg,  1 

433. 

Issues  in  action  for  injuries,  see  Negugbkcx,  f 
119. 

VerificatioD,  see  Pleadinq,  |  296. 
Waiver  of  objectioDs,  see  Pleading,  |  406. 

Fob  Cases  fbom  Otheb 'States. 

Sre  27  Cent.  Dig.  Infants.  H  277-291. 
See,  also,  22  Cyc.  pp.  683-^. 

1 92.  —  la  KpiwTml. 

[a]  A  declaration  stating  that  the  plaintiff 
sues  by  prochcin  ami,  without  showing  the  plain- 
tiff's infancy  and  the  procheia  ami's  admission, 
is  bad  on  general  demurrer.— <Snp.  1833)  Shir- 
ley V.  Hagar,  8  Blackt  225.  Contra,  see  (18S3) 
Dodd  T.  Moore,  91  Ind.  522. 

[b]  (Sap.  ma) 

In  order  to  sue  by  his  next  friend,  the 
pleadings  should  show  plaintiff's  disalnlity.— 
McGillicuddy  v.  Forsythe.  5  Blackf.  435. 
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tcl     (8sv.  18*7> 

On  proceedings  by  an  administrator  for  tb« 
sale  of  the  lands  of  an  intestate  for  tbe  pay- 
meat  of  debts,  tbe  infant  heirs  were  joined, 
and  a  guardian  ad  litem  appointed,  who  filed 
an  answer  for  them,  admittiuK  tbe  allegations 
In  tbe  petition.  Beld,  that  the  order  of  sale 
was  erroneous,  bat  not  void,  and  the  purchase 
under  it  was  valid.— Thompson  v.  Doe  ex  dem. 
Hare,  8  Blackf.  336. 

[d]  (Sap.  1847) 

In  proceedings  to  subject  lands  ot  a  de- 
cedent to  the  payment  of  debts,  there  cannot 
be  a  final  decree  against  infant  defendants 
without  proof  of  the  averments  of  tbe  bllL— 
Birer  v.  Chase,  8  BlackL  SOS. 

[e]  (tap.  u») 

The  writtm  consent  of  a  procbein  ami  re- 
quired by  Rev.  St.  p.  879,  to  be  given  before 
process  Issues,  need  not  be  averred  in  the  dec- 
laration, bu^  if  the  statute  has  not  been  com- 
piled with  in  that  particular,  the  defendant 
may  move  to  dismiss  the  suit— Lnmpklns  v. 
Justice,  1  Ind.  657.  Smith,  822. 

[t]    (Sap.  186S) 

Where  plaintiffs  sue  as  infants,  a  plea  de- 
nying their  infancy,  and  all  other  matters  al> 
teged  in  the  declaration,  Is  a  general  issue,  and 
the  infancy  is  admitted.— Rising-Sun  &  V. 
Turnpike  Co.  v.  HcCoUom,  7  Ind.  677. 

[gl    (Sap.  1856) 

Under  the  old  practice,  the  Infancy  of  the 
plaintiff  was  available  Id  abatement  only.  Un- 
der tbe  new.  the  fact  that  the  plaintiff  had  not 
legal  capacity  to  sue  must  be  taken  by  answer, 
or  the  objection  is  waived.— Holtingsworth  v. 
State  ex  rel.  Harvey,  8  lad.  ^7. 

[b]     (Sap.  1857) 

It  is  the  duty  of  the  court  to  see  that  a 
fornul  answer  is  filed  by  the  guardian  ad  litem 
for  his  infant  defendant— Alexander  v.  Frary, 
9  Ind.  481. 

P]  (Sap.  186S) 
A  suit  In  belialf  of  minors  cannot  be  main- 
tained by  a  person  who  is  not  a  party  in  In- 
terest, but  who  describes  himself  as  guardian 
of  the  parties  who  are  interested,  when  there  Is 
no  averment  that  they  are  minors.  The  law  In 
such  case  presumes  them  to  be  adults.— iMaze- 
doa  V.  State  ex  rel.  Simpson,  24  Ind.  370. 

[j]  (Sap.  U70) 
In  an  action,  by  the  administrator  of  an 
infant  who  died  before  majority,  to  foreclose 
a  mortgage  given  during  inftmcy,  the  complaint 
need  not  allege  that  the  minor  assented  to  or 
ratified  tbe  contract.— Nolte  t.  Libbert,  84  Ind. 
163. 

[k]  (Sap.  imy 

Under  the  statute  requiring  the  veriflcation 
of  pleadings,  pleadings  1^  infant  parties  need 
not  be  verified  by  the  Infants,  but  verification 


by  tbe  next  friend  Is  soffident— Turner  v. 
Cook,  86  Ind.  129. 

m  (Sap.  t8T4> 
The  fact  that  a  complaint  does  not  show 
that  partin  for  whom  one  assumes  to  sue  as 
next  friend  are  Infants  is  not  ground  for  a  de- 
murrer, since,  assuming  that  they  are  of  age, 
tbe  name  of  next  friend  Is  unnecessary,  and 
may  be  struck  out  on  motion.— Lancaster  v. 
Gould,  46  Ind.  397. 

[m]     (Sap.  1977) 

Tbe  ratification  by  an  infont,  after  attain- 
ing majority,  of  a  contract  for  services  during 
Infancy,  la  sufficiently  alleged  by  the  answer  of 
defendant  stating  that  such  services  bad  been 
rendered  pursuant  to  the  contract,  that  defend- 
ant had  fully  paid  for  them  in  accordance  with 
the  terms  thereof,  and  that  plaintiff,  after  at- 
taining majority  and  with  fall  knowledge  of 
the  facts,  bad  ratified  such  contract.— Voiles  r. 
Beaid,  GS  Ind.  QH). 

[□]    (Sap.  1879) 

The  fact  that  a  guardian  ad  litem  appoint- 
ed in  partition  proceedings  for  an  infant  de- 
fendant failed  to  file  any  answer  as  sucb  guard- 
ian is  no  ground  for  review  by  an  adult  de- 
fendant.—McCarthy  T.  McCarthy,  66  Ind.  128. 

[o]    (Sap.  1880) 

In  an  action  against  a  partnership,  which 
was  answered  by  one  of  the  partners  that  dur- 
ing the  entire  continuance  of  tbe  partnership 
be  was  an  infant,  and  that  after  attaining  his 
majority  the  other  partner  bad  executed  the 
note  in  suit  without  his  knowledge,  held,  that 
this  answer  is  noli  a  plea  of  infancy,  and 
amounted  only  to  an  argumentative  denial  of 
the  execation  of  tbe  note.— King  t.  BartMur, 
70  Ind.  85. 

[p]    (Sap.  1882) 

In  an  action  by  an  Infant  feme  covert, 
after  attaining  majority,  to  recover  land  con- 
veyed during  infancy,  a  cross  complaint  by  de- 
fendant to  quiet  title  thereto  on  account  of 
delay  should  allege  tbe  lapse  of  time  and  cir- 
cumstances, and  that  the  delay  had  been  un- 
reasonable.- Stringer  v.  Northwestern  Mat. 
Ufe  Ins.  Co.,  82  Ind.  100. 

[q]    (Sap.  1883) 

In  an  action  by  a  widow  to  disaffirm  a 
conveyance  by  her  husband  of  bis  lands,  in 
which  she  had  joined  while  a  minor,  an  answer 
alleging  that  tbe  defendants  were  purchasers 
for  value  and  without  notice ;  that  tbe  hus- 
band, with  the  proceeds  of  the  sale,  had  pur- 
chased other  lands,  of  which  the  plaintiff  bad 
received  one-third  as  her  dower;  and  that  the 
defendants  had  made  valuable  Improvements  on 
the  land,  the  nature  and  value  of  such  Improve- 
ments not  being  stated,— was  bad  on  demurrer. 
— Ri<4iardson  v.  Pate,  93  Ind.  423,  47  Am. 
Rep.  374. 
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[r]  (Snp.lSM) 
In  order  to  sue  by  h\a  next  frieod.  the 
pleadings  need  not  show  plaintiff's  diiabillty.— 
Dodd  T.  Moore,  92  Ind.  %)T. 

[s]  (Snp.1884) 
A  written  notice  of  disaffirmance  of  a  deed 
executed  by  a  minor  may  be  given  in  evidence 
under  a  pleading  which  alleges  disaffirmance 
either  in  general  terms  or  by  setting  out  such 
notice  Bpecially. — George  Brooks,  94  Ind. 
274. 

[t]  <Sap.l88B) 
A  caption  to  a  pleading,  describing  cer- 
tain of  the  parties  as  minors,  is  not  a  suffi- 
cient averment  of  their  minority. — Funk  t.  Da- 
vis, 103  Ind.  281,  2  N.  E.  739. 

[u]    (App.  is&]> 

In  an  action  by  an  Infant  by  his  next 
friend  to  recover  for  work  and  labor  done  for 
defendant,  where  it  is  averred  that  plaintiff, 
though  an  infant,  had  been  manumitted  and 
set  free  by  his  father,  the  further  averment 
that  plaintiff  was  living  with  his  father  during 
the  entire  time  the  work  was  being  performed 
did  not  vitiate  the  other  averment  as  to  manu- 
mission.—Haugh,  Ketcham  &  Co.  Iron-Works 
V.  Duncan,  28  N.  R  334,  2  Ind.  App.  204. 

Fob  Cases  from  Other  States, 

See  27  Cent.  Dig.  Infants,  §ji  277-28J, 

2So.  288 ;  30  Cent.  Dig.  Plead.  |  101. 
.  See,  also,  22  Cyc.  pp.  683-0S9. 

§  93.  —  Defense  of  infancy. 

[a]  Infancy  is  never  presumed,  and,  as  a 
ground  of  relief,  must  be  pleaded  and  proved. 
—(Sup.  1850)  Pitcher  v.  Laycock,  7  Ind.  398; 
(ISSO)  Boyd  V.  Fitch,  71  Ind.  30a 

[b]  (Sop.  im) 
Infancy  must  be  specially  pleaded  wheth- 
er it  ia  set  up  as  a  direct  defense  or  ia  inter- 
posed collaterally.— Board  of  Trustees  of  La 
Orange  Collegiate  Institute  T.  Anderson,  63 
Ind.  867,  80  Am.  Rep.  224. 

[e]    (Sap.  18S4) 

In  a  suit  against  a  hnsband  and  wife  to 

foreclose  a  mortgage,  the  wife  answered  that 
when  she  executed  the  mortgage  she  was  an 
infant,  without  alleging  that  the  land  was  her 
separate  property,  or  that  her  husband  was  an 
infant  Beld,  that  the  answer  was  insuffi- 
cient, since,  under  Rev.  St.  ISSl,  S  2913,  one 
of  these  averments,  in  addition  to  that  of  the 
wife's  Interest,  was  necessary.— Bake*  t.  Gil- 
bert, 93  Ind.  70. 

For  Cases  from  Otbeb  States, 

See  27  Cent.  Dia.  Infants,  S|  282-^284, 

286,  287. 
See,  also,  22  Cyc.  pp.  685,  088. 

{  04.  —  Pailuve  to  plead  IxfuMj. 

(9np.  1853) 

Where  the  declaration  in  a  suit  brought 
by  an  infant  did  not  show  that  the  next  friend 
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named  therein  was  admitted  by  the  ooott  nor 
that  he  filed  his  consent  to  act  as  locb,  tc- 
cording  to  Rev.  St  1843,  p.  679.  H  68-60;  tod 
no  objection  was  made  to  the  dedaratioa  on 
that  account  before  verdict,  the  objection  most 
be  considered  as  waived.— Wortman  t.  Ash,  4 
Ind.  74. 

[b]    (8«p.  ISK) 

Under  2  Rev.  St  pp.  38,  39,  the  fact  that 
plaintifiF  is  an  infant,  and  without  legal  capaiJ- 
ty  to  sue,  mast  be  taken  by  answer  or  ii 
waived.— Hollingsworth  t.  State  ex  xeL  Bar 
vey,  8  Ind.  257. 

[c]  By  failure  to  inten>oBe  the  plea  of  inbncy 
such  defense  is  waived.— <Sup.  1866)  Blake  r. 
Douglass,  27  Ind.  416:  (1803)  Cohee  r.  Baei, 
134  Ind.  875,  82  N.  E.  920,  3&  Am.  St  Bep. 

270. 

[d]  (Sap.  1885) 

Failure  of  infants  suing  to  make  a  proper 
averment  of  their  minority  could  not  be  leacbed 
by  demurrer.— Funk  v.  Davis,  2  N.  E.  738,  103 
Ind.  281. 

r«l     (App.  1301) 

Where,  after  a  minor  has  been  duly  serred 
with  process,  he  appears  in  person  and  by  coun- 
sel, files  an  answer,  goes  to  trial,  and  swaiD 
the  result  of  the  verdict,  without  setting  op 
his  infancy  as  a  defense,  he  cannot  interpose 
his  minority  as  a  ground  for  setting  aside  tbe 
verdict— AVatson  v.  Wrigbtsman,  69  N.  H  1061, 
26  Ind.  App.  437. 

Fob  Cases  fboh  Othks  Statks, 

See  27  Cent.  Dio.  Infants,  H  289.  290. 

§  06.    Effeot  of  admissioiu  as  agaiast 

infant. 

[a]  A  guardian  ad  litem  of  an  infant  r^ 
Bpondent  in  a  blU  in  equity  cannot  affect  tbe 
infant's  rights  by  admissions  in  his  ansver; 
but  all  allegations  in  the  bill  must  es  to  hia. 
be  proved.— (Sup.  1840)  Hongh  v.  Doyle,  S 
Blackf.  300;  (184C)  Same  v.  Canby,  Id.  301; 
(1849)  Crain  v.  Parker,  1  Ind.  874. 

Fob  Cases  fboh  Otheb  States, 
See  27  Cent.  Dio.  InCanti,  1 291* 

S97.  Evidenoe. 

Fob  Cases  fboh  Otheb  States, 

See  27  Cent.  Dio.  Infants,  H  293^9& 
See,  also,  22  Cyc  pp.  688-691. 

108.  — ■  In  cenanl. 
[al  (Bap.  1848) 
Tbe  answer  complainant  to  the  cion 
bill  of  adult  defendants,  stating  the  conaider*- 
tlon  of  a  note,  cannot  be  taken  aa  prottf  against 
the  Infant  defendants.— Campbell  t.  Ouapbell, 
1  Ind.  220. 

[b]    (Sop.  1860) 

A  court  of  chancery  trying  a  cause  against 
infants  cannot  admit  oral  evidence  against  tam 
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QBlen  soeh  eridoice  is  pnaerred  In  Om  xeooid. 
—Bennett  V.  Welch.  IS  Ind.  382. 

Fos  Cases  fbOh  Otheb  Statu, 
Ske  27  C^ifT.  Dig.  Infanta,  |  293. 
See,  also,  22  Cyc  p.  688; 

I  99.  — —  Proof  of  laf nmej. 

[a]  (Sap.  1S82) 

In  an  action  to  recover  the  possession  of 
an  andivided  interest  in  certain  lands  which 
defendant  claimed  under  a  deed  executed  b;  the 
plaintiff  when  she  was  an  infant  feme  covert, 
the  burden  was  on  plaintiff  to  show  her  in- 
fancy when  the  deed  was  made.— Stringer  t. 
Northwestem  Mnt.  life  Ins.  Co..  82  Ind.  100. 

[b]  (8np.  I88S) 

When  nothing  appears  to  the  contrary, 
persons  entering  into  an  agreement  will  be  pre- 
samed  to  be  adults,  and  competent  to  contract. 
— Folta  T.  Wert,  103  Ind.  m,  2  N.  E.  95a 

Fob  Cases  fbou  Otheb  States, 
See  27  Cent.  Dig.  Infants,  1  294. 
See,  also,  22  Cyc  p.  600. 

I  lOO.  —  MmMoUauiT  mm  ac«la>t  lafaat. 

[a]  fSii».lS84) 

Evidence  of  a  father  of  an  alleged  infant 
that  such  Infant  "will  he  21  years  old  the  first 
day  of  August  next"  was  sufficient  to  show  that 
he  was  not  21  years  of  age  at  the  time  of  the 
trial.— Dolhe  t.  State,  90  Ind.  229. 

Fob  Cases  fbou  Othbb  States, 

See  27  Cbht.  Diq.  Infants,  |  295. 

IIOS.  Trial. 

[al   (S«p.im)  ' 

What  is  a  reasonable  time  for  an  Infant, 
after  coming  of  age,  to  disaffirm  a  deed,  is  a 
question  for  the  jury.— Wiley  Wilson,  77 
Ind.  596. 

[b]  (8«v.l8tt) 

Whether  an  infant  f«ne  covert  has  de- 
layed unreasonably,  after  reaching  her  majori- 
ty, to  disaffirm  a  deed,  la  a  question  of  fact.— 
Stringer  v.  Northwestern  Mnt.  Life  Ins.  Co., 
82  Ind.  100. 

Fob  Cases  fbom  Othbb  States, 

See  27  Cent.  Dig.  Infants,  H  286-^. 
See,  also.  22  Cyc.  p.  692. 

fl04.  J«dsM»t. 

Actions  or  proceedings  to  review,  see  JUDO- 

MENT.  I  335. 
Equitable  relief  against,  see  JuDOMEaT,  |S  426, 

442. 

Fob  Cases  fbou  Otheb  Stateb, 

See  27  Cent.  Dio.  Infants.  H  SfXiSZS. 
See,  also,  22  Cyc.  pp.  693-701;   note,  13 
Am.  Dec.  150. 


1 105.  —  Xm  ceiiMFaL 

[a]  (S«».1K0} 

A.  filed  a  bill  in  chancery  against  B.  and 
O.,  wUch  was  served  on  them,  and  the  bill 
taten  as  confessed.  The  defendant  G.  answer- 
ed by  guardian,  nie  decree  was  for  the  com- 
plainant. Etid  that,  as  one  of  the  defendants 
was  an  infant,  this  decree,  without  any  proof, 
must  be  erroneous. — Knox  v.  Coffey,  2  Ind.  161. 

[b]  (8a».l«6$) 

Where  there  are  infant  defendants,  it  must, 
on  error,  affirmatively  appear  that  process  was 
duly  served  upon  them,  and  that  a  guardian  ad 
litem  was  appointed  to  appear  and  answer  for 
them,  or  the  proceedings  will  be  reversed.— Ab- 
dil  T.  AbdU.  26  Ind.  287. 

Id    (Sop.  1891) 

An  objection  that  the  record  fails  to  show 
that  the  infant  defendants  were  served  with 
process  Is  unavailing  where  the  record  recites 
that  they  were  served  witb  process,  that  a 
guardian  ad  litem  was  appointed  for  them,  and 
that  he  filed  an  answer.— Hawkins  v.  Heinz- 
man,  126  Ind.  S51,  25  N.  E.  708;  Id.,  126  Ind. 
600,  25  N.  E.  TOO. 

m    (App.  19M) 

Though  an  Inftmt  owner  of  real  estate  may 
maintain  iMirtltion  and  procure  the  appointment 
of  a  commissioner  to  sell  If  the  land  Is  not  di- 
visible, the  use,  without  authority,  of  the  name 
of  an  infant  owner,  in  partitira  proceedings, 
does  not  confer  jurisdiction  over  the  infant,  so 
as  to  bind  him  by  the  decree  rendered. — Under- 
wood V.  Deckard,  70  N.  E.  383,  34  Ind.  App. 
198. 

For  Cases  fbou  Otueb  States. 

See  27  Cent.  Dig.  Infants,  gS  302-305,307. 

311-313,  322. 
See,  also.  note.  8  L.  R.  A.  (N.  S.)  72. 

1 107.           Os  eoHaent,  offer*  or  aibsis- 

slon. 

[a]  <Sap.I64S) 

The  decree  of  a  probate  court  ordering  a 
sale  of  land,  against  infants,  is  erroneous  with- 
out proof  of  the  necessity  of  the  sale,  although 
it  be  admitted  by  the  guardian  ad  litem  of 
such  infanta.— Crain  v.  Parker,  1  Ind.  374. 

[b]  (Sap.  186G) 

Where  a  guardian  ad  litem  for  infant  de- 
fendants, in  proceedings  by  an  administrator  to 
sell  real  estate  under  Rev.  St.  1838,  waived 
service  of  process,  and  consented  to  the  sale  of 
the  land  without  answer,  it  was  error  to  grant 
the  order  without  proof  of  the  allegations  in 
the  petition  in  the  same  mauner  as  if  they  had 
been  denied.— Martin  v.  Starr,  7  Ind.  224. 

[c1  <Snp.lg69) 

Where  the  record  contains  nothing  which 
would  seem  to  empower  a  guardian  ad  litem  to 
admit  a  case  against  his  ward,  a  decree  found- 
ed upon  such  admission  will  not  be  sustained. — 
McEndiee  v.  McEndree,  12  Ind.  97. 
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[d]  (Sop.  1898) 

A  life  teoant  obtained  a  jadgmeat  qnieting 
title  in  bimself  against  the  remainder-men,  who 
were  his  children,  by  securing  the  appointment 
of  a  guardian  ad  litem  for  them  without  their 
knowledge,  and  inducing  him  to  consent  to  the 
decree  under  a  belief  that  it  was  a  mere  matter 
of  form.  The  children  were  in  bis  custody,  and 
the  age  of  the  eldest  was  five  years.  Held,  that 
the  judgment  was  void.— Cotterell  T.  Koon,  51 
N.  D.  23S,  151  Ind.  182. 

Fob  Casks  fbom  Otheb  States, 
Sbk  27  Gent.  Dia.  Infants.  |  3C8. 
See,  aliio,  22  C^e.  p.  695. 

I  108.  —  Br  dAfanlt. 

[a]  (S««.UE4> 
Omission  to  default  Inbint  defendants  who 
fall  to  appear,  and  to  talce  judgment  against 
them  for  want  of  plea,  is  merely  a  defect  In 
form,  and  cannot  be  asrigned  for  error.— Eirby 
V.  Holmes,  6  Ind.  83. 

P>]    (Snp.  1866) 
A  decree  in  chancery  against  an  infant  for 
want  of  answer,  and  without  proof  of  the  state- 
ments of  the  bill,  ia  erroneous.— Driver  v.  Drl- 
ver,  6  Ind.  280;  WeUs  v.  Wells,  Id.  447. 

[e]  (S«p.  1857) 

There  can  be  no  valid  decree  against  an 
infant,  by  default,  nor  on  the  answer  of  a 
Kuardian  ad  litem.— Pugb  t.  Pugb,  9  Ind.  132. 

[d]  (Sap.  1862) 

Where  the  guardian  ad  litem  for  infant 
defendants  fails  to  answer,  judgment  cannot  be 
rendered  without  proof;  and  the  court  may 
compel  the  guardian  to  answer  or,  in  default 
thereof,  remove  him.— Bichards  v.  Richards,  17 
Ind.  636. 

[e]  (Sap.  1866) 

A  judgment  against  an  Infant  by  default, 
without  the  appointment  of  a  guardian  ad  litem, 
is  erroneous,  but  not  void.— Blake  v.  Douglass, 
27  Ind.  416. 

Fob  Cases  fboh  Otheb  States, 
See  27  Cent.  Dig.  Infants,  §  309. 
See,  also,  22  Cyc.  p.  694. 

i  100.  —  Reservation  to  faifut  of  day 

in  oonrt. 

[a]    (Snp.  1842) 

Where  a  decree  against  infants  saves  the 
right  to  them  to  have  the  decree  opened  within 
a  certain  time,  they  will  not  be  prevented  from 
having  the  decree  set  aside  within  that  time  by 
the  fact  that  the  subject-matter  of  the  contract 
has  been  sold  by  the  complainant,  while  the  de- 
cree was  in  force  against  the  infants,  to  bona 
fide  purchasers.- Stanley  v.  Brannon,  6  Blat^ 
193. 

Fob  Cases  fbou  Otheb  Stateb, 
See  27  Cent.  Dig.  Infants,  i  310. 
See,  also,  22  Cyc.  p.  697. 


§110.  —  Opeali^  and  vaMilBC  Ib  gs»- 

«raL 

rai  (Sup.  lam 

An  infant  defendant  in  a  proceeding  for 
partition,  whose  guardian  has  failed  to  attend 
the  partition,  though  represented  therein  by  a 
guardian  ad  litem,  cannot,  during  his  n^nority, 
maintain  an  action  to  review  the  proceeding.— 
Bundy  v.  Hall,  60  Ind.  177. 

[b]    (Snp.  1909) 

If,  without  any  fraud  on  the  part  of  plain- 
tiff In  an  action  to  foreclose  a  mortgage,  or  hit 
attorney,  a  return  is  made  by  a  sheriff  showios 
service  of  summons  regular  on  its  face,  on  a 
nonresident  infant,  without  knowledge  of  tbe 
plaintiff  that  there  was  in  fact  no  service,  and 
nothing  is  done  to  mislead  tbe  sheriff,  tlie  in- 
fant is  bound  by  the  judgment  obtained  and 
cannot  maintain  an  action  to  set  it  aaide.- 
Miedreich  v.  Lauenstein,  172  Ind.  140,  86  N. 
E.  963,  87  N.  B.  1029. 

Fob  Cases  fboh  Otheb  States, 
See  27  Cent.  Dig.  Infants,  {  314 
See,  also,  22  Cyc.  pp.  689-703. 

{Ill,  OpealBc  and  Tscatlac  at** 

attalnlnc  majority. 

Sale  of  ancestors  property,  see  ExECUToas  isd 

ADHiniBTBATOBB,  |  37& 

M  (Sap.  U66) 
In  proceedings  imder  Prob.  Act  1838,  for 
tbe  benefit  of  an  infant,  the  infant  is  condsM 
thereby,  unless  the  proceedings  were  tainM 
with  fraud.  He  shall  no^  for  any  other  ctw, 
be  allowed  to  open  them,  after  arriving  at  full 
age ;  bat,  if  the  proceedings  were  agalnit  bim. 
he  may,  on  arriving  at  full  age,  open  tliaD  bj 
petition  for  review  in  tbe  .court  where  Uwf 
were  had.  In  all  other  cases  he  is  entitled  to 
his  writ  of  error  at  any  time  within  five  yean 
after  tiie  disability  is  removed. — Bennet  v.  Eas, 
7  Ind.  174. 

[b]  (Sop.  1876) 
An  infant  defendant  in  a  proceeding  for 
the  partition  of  real  estate,  who  is  not  senei 
with  summons  notifying  him  of  its  pendent?, 
and  whose  guardian  does  not  attend  and  ai^ 
prove  the  partition,  he  and  his  guardian  baiin; 
uo  actual  knowledge  of  the  proceeding  until  aft- 
er its  determination,  may  not  have  a  review  of 
the  partition  within  one  year  after  the  remonl 
of  bis  disability,  without  showing  sufficient 
cause. — Brown  v.  Keyser,  53  lud.  85. 

[o]    (Sap.  1879) 

An  infant  defendant  appeared  by  guardian, 
in  a  proceeding  by  an  administrator  to  sell  mi 
estate  to  pay  debts.  The  guardian  usenkd  to 
the  sale.  Held,  that  the  infant's  remedy  for 
fraud  or  mistake  was  by  snit  begun  vithin 
three  years  after  Us  majority.— Seward  v.  Clart, 
67  Ind.  289. 

[d]     (Snp.  1S82) 

Where  defendant  might  have  pleaded  in- 
fancy to  an  action  against  him,  on  which  judr 
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ment  waa  obtained  without  notice,  he  is  clearly 
eDtitled  to  come  in  within  two  years,  under  the 
statute,  and  have  the  judgment  aet  aaide  and 
be  allowed  to  defend.— Zeixer  t.  Flattery,  83 
Ind.  389. 

Fob  Cases  raou  Otheb  States, 

See  27  Cent.  Dio.  Infants,  f8  315-319. 
See,  also,  22  Cye.  pp.  69t^7U3;  note,  89 
Am.  Dec.  185;  note,  112  Am.  St.  Kep. 
198. 

1 112.  —  OalUtMMl  attMk. 

On  order  of  sale  of  ancestors  lands,  see  E^Eo- 

tTTOBS  AHD  ADHXNISIBATOBS,  |  348k 
M    (Sap.  1836) 

A  record  in  proceedings  afEectinr  the  right 
of  infiant  heln  shoved  that  process  was  ordered 
against  them,  and  a  guardian  ad  litem  appoint- 
ed. Held,  that  it  was  to  be  presumed,  in  a  col- 
lateral proceeding,  tliat  tliey  were  bronght  reg- 
ularlj  hdoTe  tlw  court.— Brackenridge  v.  Daw- 
son, 7  Ind.  383. 

Co]    (Sap.  1890) 

A  judgment  In  favor  of  plaintiff  in  an  ac- 
tion to  correct  an  erroneous  deecription  In  a  deed 
will  not  be  held  void  on  a  collateral  attack 
because  of  the  minority  of  defendant  when  the 
suit  was  commenced,  where  he  was  of  age  when 
the  judgment  was  rendered,  aad  the  court  had 
jurisdiction  of  the  action,  and  proper  notice 
was  given  defendant.— Thain  t.  Rudisill,  126 
Ind.  ZVi,  26  a.  E.  46. 

Where  an  action  was  brought  to  reform 
a  deed  against  a  minor,  and  proper  notice  was 
given,  but  judgment  was  not  rendered  agaiust 
him  until  after  he  became  of  age,  he  was  bound 
thereby,  unless  by  direct  proceedings  he  pro- 
cured the  same  to  be  set  aside. — Id. 

Cc]    (Sap.  1891) 

A  judgment  in  ejectment  cannot  be  col- 
laterally attacked  in  an  injunction  suit  to  re- 
strain defendants  in  the  ejectment  suit  from  in- 
terfering with  the  execution  of  the  writ  of  pos- 
session, on  account  of  errors  and  defects  not 
jurisdictional,  though  some  of  the  defendants 
are  infants.— Hawkins  T.  McDougal,  12G  Ind. 
530,  25  N.  E.  820. 

[d]    (Snp.  1893) 

Where  the  fact  that  defendant  was  an  in* 
fant  when  the  Judgment  was  rendered  agaiust 
her  does  not  appear  on  the  record,  an  attempt  to 
prove  infancy  by  matter  dehors  the  record  is  a 
collateral  attack  on  tlie  judgment,  which  cannot 
be  made  by  a  party  thereto.— Cohee  t.  Baer, 
134  Ind.  875,  32  N.  E.  820,  88  Am.  St.  Kep. 
270. 

[•]    (S«p.  UH) 

The  action  of  a  court  in  defaulting  cer- 
tain  minor  defendants  in  an  action  to  foreclose 
a  mortgage,  after  the  appointment  of  a  guard- 
Ian  ad  litem,  and  an  answer  by  him.  Is  a  mere 
Irregularity,  and  cannot  be  attacked  In  a  pro- 


ceeding to  set  aside  the  decree.— Cosby  t.  Pow- 
ers, 137  lad.  684.  37  N.  E.  321. 

Fob  Cases  fbou  Other  States, 

See  27  Cent.  Diq.  Infants.  I  320;  80 

CINT.  Dio.  Jndgm.  H  841,  961,  862. 
See,  also,  22  Cye.  p.  704. 

f  113.  — —  Oyeratloii.  and  effect. 

[a]  (Sap.  Ifi86) 

Since  an  infant  may  waive  the  defense  of 
infancy,  a  judgment  against  him  is  binding. — 
Blake  t.  Douglass,  27  Ind.  416. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dio.  Infants,  |  321. 
See,  also.  22  Cyc.  p.  688;  note,  88  Am.  Dec. 
185. 

1 114.  Exeo«tioa   mmA   amforeement  of 
Jndcment* 

[>]    (Sap.  1860) 

Judgment  against  an  infant  defendant  rep- 
resented by  prochein  ami  should  be  rendered  in 
such  manner  that  It  should  be  collectible  by 
execution  from  the  prochein  ami.— Clatk  v. 
Watson,  2  Ind.  388. 

[b]  <Sap.lS71) 

Lands  of  an  Infant  may  he  sold  on  ezecu* 
tion  against  him.— Shatbier  t.  Biiggs,  86  Ind 
SS.  10  Am.  Rep.  1. 

Fob  Cases  fboh  Other  States, 

See  27  Cent.  Dio.  Infants,  ]||  323,  325^ 
See,  also,  22  Cyc.  p.  7(6. 

S  115.  Appeal  and  amr* 

M    (Sap.  1866) 

Where  the  record  on  appeal  falls  to  show 
that  minor  defendants  were,  notified  of  the 
pendttocy  of  the  suit,  or  that  they  were  present 
in  court,  it  must  be  presumed  that  they  did 
not  receive  notice  of  the  suit,  and  they  did  not 
appear  in  court.— Martin  T.  Starr,  7  Ind.  224. 

lb]    (Sup.  1S56) 

Where  in  a  suit  to  foreclose  a  mortgage 
given  to  secure  the  payment  of  notes,  it  was 
not  shown  that  the  notes  were  produced  or 
their  execution  or  even  their  existence  proved 
on  the  trial,  the  deFendants  being  infants,  the 
court  below,  In  the  exercise  of  a  discretionary 
power,  might  have  withheld  its  decree  until  the 
notes  were  produced  or  their  absence  accounted 
for,  but  the  nonezercise  of  such  power  is  no 
ground  for  reversal.— Arnold  T.  Stanfield,  8 
Ind.  323. 

[Cl    (Sop.  185S) 

A  decree  against  an  infant  will  not  be  re- 
versed simply  because  the  evidence  is  not  in 
the  record.— McEndree  y.  McEndree,  12  Ind.  97. 

[d]    (Snp.  1860) 

Under  our  present  Code  the  practice  Is 
different,  and  a  decree  against  an  Infant  will 
not  be  reversed  because  the  evidence  Is  not  In 
the  record.— Bennett  v.  Welch,  15  Ind.  332. 


TUs  lUsest  Is  ooapiled  om  tke  Key-Hnmbor  Sjstem.  For  enplanatlon,  s«e^an  Ui. 

Digitized  by  VjOOQlc 


§  U5 

Ee]    (Sap.  inS) 

A  saardlan  ad  litem  cannot  appeal  In  hia 
own  name.— Harlan  t.  Watson,  39  Ind.  303. 

[(]     (Sop.  1877) 

Where  do  objection  is  made  in  the  court 
below  to  the  failure  of  the  court  to  appoint  a 
guardian  ad  litem,  and  no  assi^ment  thereof 
as  error  is  made  on  appeal,  no  question  relat- 
ing thereto  is  presented  to  the  Supreme  Court. 
—Evans  T.  State  ex  rel.  Kinert.  I>8  Ind.  587. 

[si  (Sap.l87S) 

As  against  infant  defendants,  nothing  can 
be  presuiped,  and  the  record  must  show  that 
they  bav%  been  duly  served  with  process. — 
Carver  t.  Carver,  64  Ind.  191. 

[b]    (Snv.  1879} 

An  infant  plaintiff  may  prosecute  his  ap- 
peal aji  a  poor  person  without  a  next  friends — 
Hood  T.  Pearson,  U7  Ind.  SOU. 

[1]     (Sap.  1879) 

Objection  cannot  be  made  on  appeal  that 
□0  guardian  ad  litem  had  been  appointed  for 
an  infant  defendant  in  a  bastardy  suit— De 
Priest  V.  State  ex  rel.  Harris,  G8  Ind.  5C9. 

HI   (Sup.  1883) 

Where  in  proceedings  tne  next  friend  of  a 
minor  was  removed  and  her  attorney  was  ap- 
pointed next  friend  on  the  condition  that  be 
should  not  be  liable  for  <H»ts,  and  thereafter 
he  sustained  such  relation  to  the  caae  aa  If  he 
had  been  named  as  an  attorney  instead  of  next 
friend,  it  did  not  constitute  available  error  to 
permit  such  person  to  prosecute  without  the 
appointment  of  an  attorney  as  the  object  of 
the  statute  requiring  the  court  to  assign  such 
person  an  attorney  to  prosecute  the  case  was 
reached,  and  defendant  was  in  no  manner  in> 
jured  by  the  mode  adopted.— Wright  v.  Mc- 
Larinan,  92  Ind.  103. 

[k]  (8mp.l8»l) 
A  defective  indorsement  on  a  complaint  of 
the  time  for  the  return  of  the  summons  having 
secured  a  proper  and  due  service,  and  do  objec- 
tion having  been  made  in  tfae  trial  court,  none 
can  be  made  in  this  courts  though  some  of  the 
defendants  are  infants^Hawkins  v,  McDougal. 
120  Ind.  639.  2S  N.  E.  820. 

[1]  (App.  1892) 
In  an  action  against  a  decedent's  estate 
for  ser\'ice3  rendereii,  it  appeared  that  decedent 
and  her  brother  had  agreed  to  live  as  one  fam- 
ily on  decedent's  farm,  the  brother  to  look  aft- 
er the  farm,  and  supply  the  food  and  clothing, 
and  decedent  to  do  the  household  work;  that 
plaintiff,  tbeir  niece,  at  the  request  of  her  un- 
cle, Altered  the  family,  and,  decedent's  health 
being  poor,  the  household  work  was  thereafter 
done  by  plaintiff  and  her  sister;  that  her  food 
and  clothing  were  furnished  by  her  oncle ;  that 
plaintiff  was  treated  in  all  respects  as  a  mem- 
ber of  the  family;  and  that  there  was  no  agree- 
ment as  to  compensation.  Held  that  the  court, 
after  charging  that  where  persons  stood  in  such 
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relation  as  plslntiff  and  decedent,  and  wete 
members  of  a  common  family,  there  was  no  ob- 
ligation to  pay  for  services  rendered  on  the 
side  or  for  maintenance  on  the  other,  witbont 
express  promise  to  that  effect  or  under  such 
circumstances  as  wonld  Imply  a  promise,  ened 
in  adding  "tbat  this  rule  does  not  apply  to  in- 
fants, for  they  cannot  be  bound  by  tbe  implied 
contract  growing  out  of  such  relation."— Jaouf 
T.  Gillen,  3  Ind.  App.  472.  30  N.  E.  7. 

[m]    <Snp.  1897) 

Under  Rev.  St  1894,  i  047  (Rev.  St  18S1, 
S  635),  providing  that  a  part  of  several  co-par- 
ties may  appeal,  but  must  serve  notice  of  ap- 
peal on  all  tbe  other  co-parties,  and  that  ootil 
auch  co-parties  appear  and  decline  to  join  tbej 
shall  be  regarded  as  having  joined ;  and  sectioa 
646  (634),  providing  that  where  an  appeal  hai 
been  barred  by  limitations  as  to  part  of  tbe 
appellants,  the  supreme  court  may  strike  tbeir 
names  from  the  record ;  and  section  645  (C>t3). 
providing  that,  where  appellant  is  under  le^ 
disabilides  at  the  time  judgment  is  rendered,  be 
may  appMl  within  one  year  after  the  diutHlitr 
is  removed,— an  appeal  taken  more  than  t«o 
yean  after  judgment  by  parties  some  of  whom 
were  then  Infants,  and  some  of  whom  were  on- 
der  no  disability,  will  be  considered  as  to  tbe 
parties  who  were  then  under  disability,  if 
brought  within  one  year  after  the  removal  of 
the  disability,  and  will  be  dismissed  as  to  tiie 
other  parties.— Vordermark  t.  Wilkinson,  147 
Ind.  GO,  46  N.  E.  3.16. 

Under  Bums'  Rev.  St.  IS&I,  §  645.  pro- 
viding that,  where  the  appellant  is  under  lefsl 
disabilities  at  the  time  the  judgment  is  reDde^ 
ed,  he  may  have  his  appeal  at  any  time  wttbin 
one  year  after  the  disability  is  removed,  tbe 
right  so  reserved  to  minors  cannot  be  defeated 
by  the  conclusion  that  other  parties  to  the  jod?- 
ment  of  the  circuit  court  may  have  lost  their 
right  of  appeal,  if  they  have  complied  with  tbe 
requirements  of  the  statute.— Id. 

Under  Rev.  St  1894,  |  645  (Rev.  St.  1SS1, 
S  6-33),  providing  that  where  appellant  is  onder 
disability  when  the  judgment  is  rendered,  he  maj 
api»eal  within  one  year  after  the  disability  is 
removed,  an  appeal  brought  by  infants  more 
than  two  years  after  the  rendition  of  the  de- 
cree will  not  be  dismissed  if  brought  witluD  i 
year  after  they  became  of  age.— Id. 

Fob  Cases  from  Other  States, 

See  27  Cent.  Dig.  Infants,  8S  ^ 

332;  2  Cent.  Dig.  App.  &  E.  |  1911. 
See,  also,  22  Cyc.  pp.  706-709. 

S  Costa  and  fees. 

W   (Snp.  1860) 
An  infant  plaintiff  is  not  liable  for  costs, 
but  the  procheitt  ami  is.- Holmes  v.  Adkins,  2 
Ind.  398. 

As  Rev.  St  p.  G79.  |  58.  provides  that  a 
procbein  ami  shall  be  liable  for  costs,  l»it  do» 
not  determine  tfae  manner  in  which  he  shall  be 
made  so.  the  judgment  should  be  rendered  m 
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as  to  be  collected  in  the  fiiit  inatance  from 
bim.— Id. 

[b]    (S«p.  IMG) 

In  a  auit  by  next  friend,  if  the  finding  is 
for  the  defendant,  a  judgment  against  the  next 
friend  for  costs  is  right  under  the  statute.— 
Tagne  v.  Hayward,  25  Ind.  427. 

te]    (8«».  U») 

An  affidavit  constituting  the  abowing  of 
the  right  of  an  infant  plaintiff  to  prosecute  his 
action  as  a  poor  person  without  a  next  friend 
fa  accepted  -as  prima  facie  true,  and  need  not 
aver  that  all  of  the  evidence  adduced  in  sup- 
port of  the  truth  of  its  allegations  Is  contained 
In  the  affidavit.— Hood  r.  Pear8<Ha,  67  Ind.  36& 

Id]   (Sap.  18SS) 

Rev.  St  1881,  i  260,  requiring  that  the 
coort  shall  assign  an  attorney  to  act  for  one 
suing  as  a  poor  person,  is  complied  with  by  ap- 
Trainting  the  person  who  had  been  acting  as  at- 
torney for  an  infant  suing  as  a  poor  person  his 
next  friend,  without  liability  for  costs.— Wright 
HcLarinan,  02  Ind.  103. 

[el     (Ssp.  1888) 

Under  Rev.  St.  1881,  i  255,  empowering  an 
infant  having  a  cause  of  action  to  sue  thereon, 
such  salt  not  to  be  delayed  or  deferred  on  ac- 
count of  such  infant  not  being  of  full  age,  aec- 
tioD  250,  providing  that  suite  by  infants  muut 
be  brought  by  next  friend,  who  shall  be  liable 
for  coats,  does  not  apply  to  a  suit  by  a  minor 
whom  the  coort  has  admitted  to  sue  as  a  poor 
person.— Britton  State  ex  rel.  Rowe,  11,»  Ind. 
55,  17  N.  R  254. 

Fob  Cases  fbou  Other  States, 

See  27  Cekt.  Dig.  Infants.  H  SSS-SSS. 
See,  also,  22  Cyc  pp.  700-711. 


INFATUATION. 

With  third  person  and  desire  to  be  rid  of  ppouse 
as  motive  lor  homldde,  see  Homicide,  S  lOtt. 


INFECTIOUS  DISEASES. 

See— 

AKUfALS.  IS  28-^. 

Health  regulations.    Health,  SS  22-25. 

Powers  and  duties  of  school  authorities. 
Schools  and  School  Dismcrs,  H  100- 

158. 

Words  imputing  infectious  diseases  as  constitut- 
ing libel  or  slander.  Libel  ahd  Slandbb, 
I  & 

INFERENCES. 

Prom  coUective  facts.   Bvidencb,  |  473. 
From  evidence.    Evidence,  §  505. 


INFERIOR  COURTS. 

Board  of  county  commls^oners.    Counties,  | 
38. 

CouBTS,  SS  150-190. 

INFIRMARY. 

See  Hospitals. 

INFLUENCE. 

See— 

Contracts  to  influence  legislation.  Contbacts, 
S  120. 

Undue  Influence  affecting  validity  of  contracts. 
Contbacts,  |  90. 
Affecting  validity  of  deed.   Deeds,  f|  72, 

196. 

Affecting  validity  of  gift   Girrs,  |  38. 
Affecting  validity  of  trust  Tbusts,  8  49. 
Affecting  validity  of  wilL   Wills,  fi  154- 
16& 

Fiarol  or  extrinsit:  evidence  to  show.  Evi- 
dence, S  436. 

Pleading  conclnrions  of  law  as  to.  Plead- 
ing, S  8. 

IN  FORMA  PAUPERIS. 

iPce— 

Action  or  defense — 

Costs,  H  127-183. 

Wills,  {  407. 
Proceedings  on  appeal — 

APPEAL  AND  EBBOB.  §  380. 

Cbiuinal  Law,  S  1077. 

INFORMATION. 

Criminal  accusation,  see  Indicticent  and  In- 

FOBHATION. 

In  partlenlav  proeeeAlnvs. 

See— 

Contempt,  §  54. 

Dissolution  of  municipal  corporation.  Uunici- 

PAL  COBPOBATIONS,  §  51. 

Election  contests.    Blections,  S  269. 

Quo  Wabbanto,  S  48. 

Removal  of  pnUie  officers.  Ofticebs,  S  74. 

INFORMATION  AND  BELIEF. 

See— 

Affidavits  on  information  and  belief.  Affi- 
davits, I  8. 
For  appointment  of  receiver.  Becbivebs,  f 
87. 

For  new  trial.   New  Tbial,  |  140: 
Allegations  of  pleading  <m.  Plbadino,  I  68. 
Veriflcatioii  of  pleadings  on.  Pleading,  i  SOI. 

INFRINGEMENT. 

See— 

Exemptions,  $S  131-134. 
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Ferry  franchlBe.  Fkuies,  |  19. 
Personal  ligbtB,  illegality  of  contracts.  Con- 
TBACTS,  I  110. 

Rights  of  stockhoUeis  lestrainiDg.  Injusc- 

TIOK,  I  73. 

Tbadb-Masks  and  Tsads-Mahkb,  Si  66-60f 
83-82. 

INGRESS. 

Right  of  action  by  abutting  owner  for  obstmc- 
tion  of  ingress  and  ^ress  to  and  from  street, 
see  MuNxciPAi,  Gobfobationb,  I  071. 

IN  GROSS. 

See  EAsranrae,  f  8. 

INHABITANTS. 

See  CBNeus. 

INHERITANCE. 

Constmetlon  of  tenn  in  deed.  Deeds,  i  132. 
Descbht  and  DiSTBZBunon. 
Omission  of  words  of  instmment  creating  trust 
Tbubts,  f  130%. 


Vr»  froBt  or  tbrowack  putievlM  el— m 

of  penons. 

gee- 
Adopted  children   Adoption,  iS  21,  22. 
Aliens,  |  9. 
Bastabds,  H  96-105. 
Ihdiahs,  i  18. 

INITIALS. 

DesignatioD  or  description  4^  accused  in  indict- 
ment  or  fDformation.  Ikdictukht  and  Ih- 
FORMATION,  8  81. 

Indorsement  on  election  ballots.  Elections,  9 

177,  185. 
Naues.  S  & 

Signatures  to  petition  for  drain.  Dhains,  |  2L 
To  remonstrance  against  grant  of  linoor  H- 
cense.   Intoxicatino  Liquobs,  {  OL 


INITIATIVE  AND  REFERENDUM. 

HuniCIFAL  COSPOBATIOKS,  f  ICS. 

Statutes,  S  35%. 
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Scope-Note, 

[INCLUDES  Judicial  prohibitions  to  parties  In  cItII  actions,  by  writ,  order,  or  Judg- 
ment tberein,  against  doing  or  refraining  from  doing  particular  acts  or  things,  granted  as 
provisional.  Interlocutory,  or  final  relief;  nature  and  scope  of  the  remedy  In  general; 
in  what  cases  and  for  what  purposes  It  Is  allowed;  grounds  of  injunction  and  jnrlsdlc- 
tlon  over  and  proceedings  to  obtain  injnnctiona;  issuance,  requisites,  and  validity  of  pre- 
limlDary  or  temporary  injunctions  or  restraining  orders;  service  and  notice  thereof; 
qoasbing,  vacating,  or  setting  aside  such  writs,  orders,  etc.,  and  dissolution  or  discharge 
thereof,  on  giving  security  or  bonds  for  Indemnity  or  otherwise;  final  or  permanent  in- 
junctions; award  of  damages,  etc..  Incident  to  relief  by  injunction  ;  violation  of  injunctions 
and  punishment  thereof;  liabilities  on  and  enforcement  of  securities  given  to  obtain, 
dissolve,  discharge,  etc.,  injunctions ;  and  liability  of  persons  other  than  ofiiceiB  for  wrong- 
ful procuring,  Issuance,  enfOTcemen^  etc,  of  Injunctions. 

[ESCOLUDES  jurisdiction  of  and  proceedings  in  equity  in  general  (see  Equity);  in- 
junctions in  actions  involving  particular  subjects  of  equitable  jurisdiction  (see  Partner' 
9hip;  Trusts;  and  other  specific  heads),  or  In  actions  affecting  particular  kinds  of  prop- 
erty (see  Mines  and  Minerals;  Waters  and  Water  Courses;  Patents;  and  other  specific  • 
beads) ;  injunctions  merely  incident  to  other  remedies  (see  specific  heads),  or  restraining 
enforcement  of  judgments  (see  Judgment);  jurisdiction  in  regard  to  Injunctions  of  pai- 
ticalar  courts  (see  Courts) ;  review  of  decisions  relating  to  Injunctions  (see  Appeal  and 
Error) ;  and  proceedings  In  cases  of  contempt  in  general  (see  Contempt).  For  complete 
list  of  matters  excluded,  see  crosfrreferences,  post] 


Analysis. 

I.  Nature  and  Grounds  in  GeneraL 

(A)  Nature  and  Form  op  Remedy. 

§  3.  Actions  atid  proceedings  in  aid  of  which  injunction  is  au- 

thorized. 

§  4.  Preventive  and  protective  remedy. 

§  6.  Mandatory  injunction. 

§  7.  Existence  of  other  remedy  in  general. 

(B)  Grounds  of  Relief. 

8  11.  Actual  or  anticipated  violation  of  right. 

§  12.  Injury  sustained  or  anticipated. 

§  13.  Substantial  character  of  right  or  of  injury. 

1 14.  Irreparable  injury. 

§  15.  Inadequacy  of  remedy  at  law. 

§  16.  — -  In  general. 

1 17.           Recovery  of  damages. 

§  18.           Insolvency  of  defendant. 

§  19.  Prevention  of  multiplicity  of  suits. 

§  20.  Defenses  or  objections  to  relief. 

§  23.           Injunction  ineffectual  or  not  beneficial. 

II.  Subjects  of  Protection  and  Relief. 

(A)  Actions  and  Other  Legal  Proceedings. 

§  26.  Commencement  and  prosecution  of  civil  actions, 

§  28.  Special  proceedings  other  than  actions. 

§  32.  Actions  or  proceedings  in  other  courts. 

§  33.  Actions  or  proceedings  in  other  states  or  countries. 

(B)  Property,  Conveyances,  and  Incumbrances. 

§  34.  Property  and  rights  protected  in  general. 
§  35.  Title  or  possession  to  support  suit. 
§  36.  Title  or  nght  in  doubt  or  dispute. 
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II.  Subjects  of  Protection  and  Relief — Continued. 

(B)  Property,  Con\teyances,  ani>  Incumbrances — Continued. 

§  38.  Protection  pending  litigation  as  to  title  or  right. 
§  39.  Conveyance  or  disposition  in  general. 
§  41.  Transfer  or  pledge  of  instruments  or  securities  for  pay- 
ment of  money. 
§  43.  Collection  or  payment  of  money, 
§  44.  Fraudulent  conveyances  and  transactions. 
§  45.  Trespass  or  other  injury  to  real  property. 

§  46.    Trespasses  in  general. 

§  47.    Claim  of  right, 

§  48.          Repeated  or  continuing  trespasses. 

§  49.           Permanent  occupation  or  injury, 

§  50.  Encroachments  by  buildings  or  other  structures. 

§  52.           Cutting  or  removal  of  timber. 

§  56,  Disclosure  or  use  of  trade  secrets. 

(C)  Contracts. 

§  57.  Contracts  enforceable  in  general. 

§  59,  Breaches  of  contract  which  may  be  restrained  in  general 
§  61.  Contracts  in  restraint  of  trade. 
§  G'H.  Covenants  as  to  use  of  premises. 

(D)  Corporate  Franchises,  Management,  and  Dealings. 

§  66.  Exercise  or  misuse  of  corporate  franchise  or  powers. 
§  67.    In  general. 

§  69.  Management  of  corporate  affairs  or  business. 
§  70.           In  general. 

§  72.  Disposition  of  or  dealings  with  corporate  property, 
§  73.  Infringement  or  denial  of  rights  of  stockholders. 

(E)  Public  Officers  and  Boards  and  Municipalities. 
§  74,  Officers  and  official  acts  which  may  be  restrained  in  gnt* 


§  76.  County  or  town  boards  and  officers. 

§  77,  Municipalities  and  municipal  officers  in  general. 

§  79.  Highway  boards  and  officers. 

§  SO.  Elections  and  election  officers. 

§  81.  Appointment  or  removal  of  officers. 

§  83.  Meetings  and  proceedings  of  boards  or  other  bodies. 

§  85.  Enforcement  of  statutes,  ordinances,  or  other  regulations. 

§  86.  Unauthorized  or  fraudulent  improvements  or  contracts. 

§  87.  Issue  of  bonds  or  other  securities. 

§  88.  Payment  or  other  disposition  of  public  money. 

(F)  Public  Welfare,  Property,  and  Rights. 

§  89.  Protection  of  public  in  general. 
§  90.  Public  safety  and  convenience. 
§  91.  Disposition  of  public  property. 

(G)  Personal  Rights  and  Duties. 

§  98.  Libel  and  slander. 

§  99.  Interference  with  occupation  in  general, 
§  101.  Boycotts  and  other  combinations. 

(H)  Criminal  Acts,  Conspiracies,  and  Prosecutions. 

§  103.  Criminal  acts  affecting  rights  of  property. 
§  105.  Criminal  prosecutions. 

III.  Actions  for  Injunctions. 


§  107.  Rights  of  action. 
§  108.  Conditions  precedent. 
§  109.  Defenses. 
§  110.  Jurisdiction. 
§  111.  Venue. 

§  113.  Limitations  and  laches. 
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IIL  Actions  for  Injunctions — Continued. 
§  114.  Parties. 

§  115.  Process  and  appearance. 
§  116.  Pleading. 

1 118.  - —  Bill,  complaint,  or  petition. 

§  119,           Plea  or  answer  and  subsequent  pleadings. 

§  120.    Demurrer. 

§  131.  Amended  and  supplemental  pleadings. 

§  132.  Verification. 

1 123.  Issues,  proof,  and  variance. 

§  134.  Evidence. 

§  125.           Pleadings  as  evidence. 

§  137.   Admissibility. 

§  139.  Dismissal  before  hearing. 
§  130.  Trial  or  hearinj^. 

IV.  Prelixninary  and  Interlocutory  Injunctions. 

(A)  Grounds  and  Proceedings  to  Procure. 

§  135.  Discretion  of  court. 

§  136.  Grounds  for  temporary  injunction. 

§  137.  Grounds  for  denial  of  temporary  injunction. 

§  139.  Authority  of  court  or  judge. 

§  140.  Form  and  requisites  of  application  in  general. 

§  143.  Notice  of  application. 

1 144.  Use  and  effect  of  bill,  complaint,  or  petition. 

§  146.  Affidavits  for  injunction. 

§  146,  Use  and  effect  of  answer. 

§  147.  Counter  affidavits  and  other  evidence. 

§  148,  Bond  or  undertaking. 

§  150.  Restraining  order  pending  hearing  of  application. 
§  151,  Scope  of  inquiry  and  questions  considered. 
§  153.  Hearing  and  determination. 
§  166.  Order  on  application. 

1 167.          In  general. 

§  159.  Objections  and  exceptions. 

(B)  Continuing^  Modifying,  Vacating,  or  Dissolving. 

§  ICl.  Discretion  of  court. 

§  163.  Grounds  for  continuing,  modifying,  vacating,  or  dissolv- 
ing. 

§  168.  Motion  to  dissolve  or  ^'acate. 

§  172.  On  answer. 

§  173.  Affidavits  in  support  of  motion. 

§  174.  Opposing  and  rebutting  affidavits  and  other  evi- 
dence. 

§  179.  Dissolution  by  causes  subsequent  to  grant  of  injunction. 

§  180.           Proceedings  in  action. 

§183.  Reinstatement. 

V.  Permanent  Injunction  and  Other  Relief.  - 

§  190.  Permanent  injunction  in  general.  ^ 

§  193.  Stay  or  suspension  of  injunction. 

§  197.  Recovery  of  damages  in  addition  to  injunction. 

§  198,  Assessment  of  damages. 

§  200.  Costs  and  fees. 

VI.  Writ,  Order,  or  Decree,  Service,  and  Enforcement. 

§  207.  Final  judgment  or  decree. 
§  208.    In  general. 

§210.           Opening  and  vacating  or  modifying. 

§  311.  Operation  and  effect  in  general. 

§  213.  Service  of  writ  or  order. 
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VII.  Violation  and  Punishment. 

I  317.  Writ  or  mandate  violated. 

,  §  219.  Validity  and  regularity, 

§  221.  Knowledge  or  notice. 

§  223.  Acts  or  conduct  constituting  violation. 

§  224.  Excuse  and  justificatton. 

§  225.    In  general. 

§  226.           Good  faith. 

§  228.  Persons  committing  acts  of  violation  and  persons  liable 

therefor. 
§  229.  Power  to  punish, 

230.  Proceedings. 

231.  Review. 

§  232.  Punishment. 

VIII.  Liabilities  on  Bonds  or  Undertaking^. 

§  234.  Accrual  or  release  of  liability  by  breach  or  fulfillment  of 
conditions. 

§  235.          Bonds  or  undertakings  to  procure  or  sustain  injunc- 
tion. 
§  242.  Actions. 

§  243.          Rights  of  action. 

§  245.    Defenses. 

§  246.  Jurisdiction  and  venue. 

§  248.    Parties. 

250.    Pleading. 

251.   Evidence. 

§  252.   Damages. 

§  253.    Trial. 

I  254,   Judgment 

IX.  Wrongful  Injunction. 

§  257.  Nature  and  grounds  of  liability. 

Cross-References. 


See- 
Grant  of  as  interference  with  leglslatire  powerB. 

Constitutional  LtA.w,  g  70. 
Original    jurisdiction    of    api>el)ate  courts. 

GOUBTB,  S  207. 

laeldeatal  to  partlealar  veatcdtcs  or  pro- 
ceedlwsa* 

See- 
Between   corporatioD   and   memben  tbenof. 

COBFOEATIONS,  1  189. 

Shareholders  and  officers  and  ag«nts  ot  cor- 
poration.   COBPOEATIONS,  (  S20. 
DivoBCB,  i  206. 

Foreclosare  of  mortgages,    Ouattel  Mobt- 

GAOES,  S  281. 

Setting  aside  transfers  in  fraod  of  creditors  or 
subsequent  pnrchasera.    Fbauoulihi  Con- 

VETANCE8,  |  804. 

Waste,  g  17. 

Relict  •■•laat  p«rtlc«l«r  acta  or  pro- 
eeedlMva. 

See— 

Annexation  of  territory  to  dty.  Uohicipal 

GfAPounons,  i  83. 
Appropriation  by  connty.  CouxnES,  1 160. 
Of  property  for  pnblie  nse.   EbaifBifT  Do- 
main. Si  272-276. 


Assessment  for  public  improTements.  MUKICI- 

PAL  COBPOBATIONB,  |  513. 

For  taxation.    Tasatiok,  S  ^^S. 
Collection  of  assessments  to  aid  turnpike  or 
gravel    road   companies.     TCBITFIKXS  mD 
Toll  Roads,  |  10. 
Construction  of  drain.   Dbainb,  {  40. 

Of  pipe  line  on  railroad  right  of  way.  UiXU 

BOADS,  I  73. 
Of  public  improvement  before  payoteat  of 
damages  to  abutting  property.  HUKICI* 
PAL  COBPOBATIONS,  {  401. 

Of  railroad  crossing.   Railboads,  I  91. 
Of  track  on  railroad  right  of  way.  Rail- 
boads, I  80. 
Of  wharf.  Whabves,  |  8. 
Denial  or  Infringement  of  rt^t  of  exemptioa 

EXBUPTions,  {  140. 
Destruction  of  telegraph  or  telephone  polei. 
wires,  or  apparatus.  Telboraphs  and  Teu- 
PHONES,  I  10. 
Disposition  of,  or  interference  with,  propertj 
pending  foreclosure  of  murtgage.  Chatiil 

MOBTOAQES,  I  281. 

Diversion  of  wat«s.    WxTwaa  Am  Watd 

COUBSES,  I  SS.  • 
Doing  at  Irasiness  by  onaatiiorised  IMeigD  !>• 

flurance  company.  Insubance.  |  4. 
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Drainage  or  discbai^  df  rarface  waters.  Wa- 

TKBB  AND  WATKB  C0UBSB8,  g  124. 

E^nforcemeot  of  asseBsmetit  for  public  improve- 
ments. 
Drains,  {  91. 

HlOHWATS,  i  148. 

MuiTioiPAi.  CoBPOBATions,  H  S34-538. 
Of  judgment— 

jDDQlfBNT.  H  403-467. 

JlTSnCES  OF  THE  Pe^CB,  |  128. 

Of  mechanic'B  lien.    Mechanics'  Liens,  If 
251. 

Of  orders  of  county  board.  Counties,  |  57. 
Of  taxes— 

Municipal  Cobpobationb,  I  979. 

Taxation,  fiS  606-611. 
Of  Tendor'B  lien.   Vendob  AND  Purchasbb, 
I  272. 

Of  water  rents  aud  other  charges.  Watebs 

AND  WaTBB  CODBSBS,  S  2U8. 
Erection  of  fence  on  railroad  right  of  way. 

Railboads,  §  79. 
ExecutioD.   Execution,  gS  109-172. 

Of   habere   facias  possessionem.  Ejsct- 

MENT,  g  120. 

Or  delivery  of  tax  deed.   Taxation,  g  752. 
Expenditures  or  iacurrence  of  indebtedness  by 
municipality.  Municipal  Cobpobatiohs, 
f  994. 

By  school  district.   Schools  and  School 
Districts,  g  111. 
Flowage  of  lands.  Watebb  and  WaiEB  Coubb- 
KS,  g  177. 

Fraudulent  disposition  of  firm  pioi»erty.  Pabt- 

NEB8HIP,  g  100. 
Illegal  appropriation  of   corporate  property. 

Cobpobationb,  g  320. 
Increasing  assessed  valuation  of  personal  prop- 
erty.  Taxation,  |  850. 
Injuries  to  water  rights  acquired  by  appropri- 
atfra  and  prescription.   Watebs  and  Wa- 
ter COUBSES,  g  152. 
Interference  with  acts  of  municipal  officers. 
Municipal  Corpobations,  g  1(!7. 
With  artificial  ponds,  reservoirs,  channels, 
and  dams.   Waters  and  Water  Cours- 
es, g  177. 

With  constructiOD  of  additional  track  on 

street.    Kailroads,  g  70. 
With  maintenance  of  telegraph  or  telephone 

lines.    Teleobaphs  and  Tklefhones, 

I  10. 

With,  or  obstruction  of  easement.  Easb- 

UENT8,  gg  S,  9,  10,  19.  26.  61. 
With  proper  use  of  party  walls.  Pabtt 
Walls,  g  10. 
Investigation  of  charges  against  trustees  of  wa- 
ter works.    Municipal  Cobpobationb,  g 
205. 

Judicial  proceedings,  concurrent  and  conflict- 
ing jurisdiction  of  courts  of  different 
states  or  countries.   Coubts,  g  610. 
Concurrent  and  conflicting  jurisdictltm  of 
state  courts.  Ooubib.  g  480. 
Levy  of  tax  for  county  aid  to  railroads.  CouN- 
TtBB,  g  190. 


On  and  sale  of  railroad  property.  Railboads, 
g  177. 

Location  of  sdiool  buildings.    SCHOOLS  AND 

School  Distbxcts,  g  68. 
Maintenance  of  dams.    Watebs  and  Watbb 
CODBSES,  1 177. 
Of  defective  sewers  or  draina  IfuNiciPAL 

Cobpobationb,  g  846. 
Of  proceedings  by  church  officials.  Rb- 

UGIOU8  SOCIETIEB,  g  25. 
Making  of  contract  by  county  commissioners. 
Counties,  g  117. 
Of  public  improvements.  Municipal  Cob- 
pobationb, g  323. 
Or  delivery  of  sheriff's  deed.  Execution, 
g  308. 

Misapplication  of  municipal  funds.  Munici- 
pal Cobpobationb,  g  995. 

Misuse  of  special  fund  of  mutual  insurance 
company.   Insurance,  g  58. 

Nuisance,  gg  1&-39,  76,  77-84. 

Obstruction  of  hi^way.  Hiokwats,  gg  87, 
159. 

Of  improvement  constructed  under  license. 

Licenses,  g  55. 
Of  street   Municipal  Oobpobations,  gg 

671,  697. 

'    Or  repulsion   of  flow  of  surface  water. 
Waters  and  Wateb  Coubses,  g  124. 
Occupancy  of  public  office.    Officbbs,  g  82. 
Opening  of  highway.   Biohways,  g  64. 
Payment  of  school  teachers'  salaries.  Schools 

AND  School  Districts,  g  141. 
Placing  increase  of  assessment  on  tax  dupli- 
cate.   Taxation,  g  450. 
Pollution   of  surface   waters.     WATEBS  and 
Wateb  Coubsbb,  g  124. 
Of  waters.  Watebs  and  Wateb  GotTBSEs, 
9  75. 

Removal  of  county  seat.    Counties,  g  34. 
Of  fence  from  hi^way.  Hiohwats,  g  102. 
Of  gate  from  easement  Basbkbhtb,  g  00. 
Of  member  of  religious  society.  Rbligious 
,     Societies,  g  11. 
Of  ore  from  mineral  lands.    Mines  and 

MiNEBALS.  g  62. 

Sate  of  allotment  of  work  on  drain.  Drains, 
g  48. 

Of  land  for  taxes— 

Municipal  Oobpobations,  g  980. 
Taxation,  g  662. 
Of  property  to  pay  license  fee.  IjICBNSES, 
g35. 

On  execution  in  Justice's  court.  Justices 

OF  thb  Peace,  g  136. 
On  foreclosure.    Mobtqaoeb,  g  604, 
Trespass  on  mines  or  mineral  lands.  Mines 
AND  MiNEBALS,  g  52. 

Unauthorized  or  Illegal  acts  by  county  or  of- 
ficers.   Counties,  g  196. 

By  municipal  officers.  Municipal  Cob- 
pobationb, gg  987,  903. 

By  school  diatrict  or  officers.  Schools 
AND  School  Distbicts,  g  111. 

By  town  or  officers.   Town^  g  61. 
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Ubc  of  easement  by  persons  not  entitled.  Ease- 
ments, §  Cfl. 
Of  school  baildings  for  purposes  other  than 
school  purposes.    Schoou  akd  Schooi. 

DlSTBICTS,  {  72. 

Vacation   of  street.    Municipal  Gobpoba- 
TiosB,  %  657. 

Violations  of  liquor  laws.   Intoxicatinq  Liq- 
uors, 58  2CO-277. 

Waste.    Waste,  {  17. 

By  life  tenant  IjIFB  Estates,  {  13. 


Review  of  vn»eeedl«cs  for  iBjueUea. 

See- 
Appellate  jurisdiction  aa  between  particalu 

courts.    COUBTS,  I  220  (2, 10). 
Decisions  reviewable.   Appeal  and  Ebbob,  H 

71,  100,  954. 
Harmless  error.   Appeal  and  Ebh>b,  I  1043. 
Presumptions  on  appeal.  APPEAL  and  Eikok, 

9  020. 

Scope  and  extent  of  reriew.  Appeal  aid  Ek* 
bob,  ii  874,  1024. 


I.  KATITBE  Aim  OBOUHD8  IK  OEM- 
EKAL. 

(A)  NATURE  AND  FORM  OF  REMEDY. 

I  3.   Aetiona  and  pro«eediBsa  In  aid  of 
wUch  iBjnnetlom  is  nthorlaod* 

[a]  (8np.  1891} 

After  judgment  for  possession  in  eject- 
ment, plaintiff  may  enjoin  defendants  therein 
from  unlawfully  interfering  with  the  execution 
of  the  writ  of  possession.— Hawltins  v.  Mc- 
Dougal,  126  Ind.  639,  25  N.  E.  820. 

[b]  <Apv.I891> 

A  stonecutter  sued  an  administratrix  for 
work  done  under  an  alleged  contract  with  de- 
ceased. She  denied  the  contract,  and  after 
Judgment  against  her  appealed,  ifelt/,  that 
Acts  ISOl.  p.  42,  S  12,  authorizing  the  appel- 
late court  to  issue  injunctions  "in  aid  of  the 
exercise  of  its  jurisdiction  or  to  enforce  tta 
judgments,"  does  not  authorize  it  to  enjoin  the 
stonecutter  from  completing  the  worlc. — Lewis 
T.  Fillion,  4  Ind.  App.  105.  20  X.  E.  443. 

Fob  Cases  fboic  Otheb  States, 
See  27  Cent.  Dig.  Inj.  {  S. 

S  4.  Fr«TentiTe  and  proteetlvo  remedy. 

Trespaas  or  other  injury  to  real  property,  see 

post,  8S  45-52. 

[a]  (Snp.  1895) 
The  Supreme  Court  has  original  jurisdic- 
tioo  to  restrain  that  which  will  impede  or  ren- 
der fruitless  any  disposition  that  such  court 
may  make  of  a  pending  case.— Mode  v.  Board 
of  Com'rs  of  Crawford  County,  40  N.  E-  1080, 
141  Ind.  574. 

Fob  Cases  fbou  Otiieb  States, 
See  27  Cent.  Dig.  Inj.  8  4. 
See,  also,  22  Cyc.  p.  741. 

8  5.  MaadAtorj  inJiinetloB. 

Preliminary  and  Interlocutory  injunctions,  see 
post,  8  133. 

To  compel  delivery  of  appurtenances  of  office, 
see  Ofpxcebs,  8  85. 

To  restrain  obstruction  of  easement,  see  Ease- 
ments. 8  61. 


[a]  (Sap.  1892) 

Where  there  la  an  unlawful  InTadon  of  i 
party's  right,  irreparable  and  continuing  in  in 
nature,  the  court  may  issue  a  mandatuT  in- 
junction, and  this  It  may  do  In  an  extrenu  cue 
In  the  first  Instance,  as  well  as  upon  fliutl  hw^ 
ing.-Braun8  t.  Glesige,  20  M.  £L  1061,  130 
Ind.  1G7. 

Fob  Cases  fbou  Otheb  States, 
See  27  Ceht.  Dig.  Inj.  f  4. 
See.  also,  22  Cyc.  pp.  742,  743;  note.  3) 
L.  R.  A.  IGl ;  note.  20  Am.  Dec.  389: 

8  7.    EzisteBoe  of  other  reaedy  !■  ■» 

[«]    (Sup.  1881) 

When  a  remedy  by  appeal  Is  afforded,  w 
rors  or  irregularities  which  can  be  corrected  \>J 
pursuing  that  remedy  cannot  be  made  the  ba^ii 
for  an  injunction.— Marshall  v.  GiU,  77  Iwt 
402. 

[b]  (Sap.l8Sl) 

Injunction  will  not  lie  when  there  b  u 
adequate  remedy  by  appeal.— Sima  t.  City  of 
Frankfort,  79  Ind.  446. 

[c]  (Sap.  1897) 

If  the  remedy  at  law  Is  sufficient  and  ad- 
equate, equity  cannot  give  relief  by  wsy  of  in- 
junction, but  the  legal  remedy  must  be  as  ap- 
plicable and  efficient  to  the  ends  of  jaslice  » 
the  remedy  in  equity  in  order  to  prevent  ib^ 
granting  of  an  injunction.— Carmel  Natural 
Gas  &  Improvement  Co.  t.  Small,  47  N.  £■  U. 
50  N.  E.  476,  150  Ind.  427. 

Fob  Cases  fbou  Other  States, 
See  27  Cent.  Dio.  Inj.  §8  34. 
See,  also,  22  Cyc.  p.  708; 

(B)  GROUNDS  OF  RELIEF. 
Temporary  InjuDcti(m,  see  post,  Sf  136,  137. 163. 

8  11.  Aetul  m  antielvated  vleUtln  •( 
vl«kt. 

[a1  (Snp.USl) 
A  threatened  Injury  will  support  an  In- 
junction.—White  Water  Val.  Canal  Co.  t. 

Comegys,  2  Ind.  469. 


XUs  Dlceat  Is  oompiled  om  tlM  Key-Hoaiber  System.  For  —jI^t^IHi  JWlrtf 

Digitized  by  VjOOVl™ 


{  11        tema.  Di«.-Page8ai        injunction,  I  (B). 


[bl    (Slaper.  1S71) 

A  phrty  asking  for  an  injunction  muat 
show  some  wrong  about  to  be  done  him.  He 
cannot  invoke  the  aid  of  equity  by  showing 
damage  to  one  not  a  party  to  the  proceedings. 
—Williams  t.  Uttle  White  Uck  Gravel  Road 
Co.,  WiU.  7. 

[e]  (Sap.  Un) 

An  Instruction,  in  a  salt  for  injunction, 
that  "an  Injunction  is  never  granted  In  a  case  of 
doabt,  but  only  upon  a  case  cleariy  made  out," 
is  erroneons.— Owen     Phillips,  73  Ind.  284. 

Cd3     (Sap.  18S2) 

An  injunction  will  not  be  granted  where 
the  apprehended  injury  is  merely  contingent, 
and.  courts  of  equity  will  not,  in  advance,  en- 
join the  erection  and  use  of  a  building  when 
such  use  may  not  prove  essentially  injuiious  to 
others.— Keiaer  T.  Lovett,  86  Ind.  240.  44  Am. 
Bep.  10. 

M   (Sap.  jmy 

An  injunction  to  restrain  a  gas  company 
from  laying  ita  pipes  In  the  highway  Is  proiH 
erly  denied,  wbeie  it  does  not  appear  that  de- 
fendant at  the  commencement  of  the  suit  was 
attempting  or  threatening  to  use  tlw  highway 
{or  the  laying  of  pipe  lines  or  for  other  pur- 
poses.—Board  of  Com'rs  of  Hamilton  Coun^  t. 
Indianapolis  Nat  Oai  Co,  88  N.  B.  872,  134 
Ind.  209. 

[f]  (Sap.  1900) 

A  complaint  for  an  injunction  to  reBtrain 
defendant  from  transporting  natural  gas  at  a 
pressure  exceeding  300  pounds  per  square  inch, 
prohibited  by  Act  March  4,  1891  (Acta  1891,  p. 
89;  Bums'  Rev.  St.  1894,  §§  7507-7500),  which 
failed  to  allege  that  the  property  or  gas  wells 
of  complainants  were  near  defendant's  pipe 
line,  or  that  their  lives,  lives  of  their  servants 
and  employes,  and  their  property  were  endan- 
gered by  the  excessive  pressure,  was' demurra- 
ble, since  it  failed  to  allege  injury  threatened 
or  apprehended.— Manufacturers'  Gas  &  Oil  Co. 
V.  Indiana  Natural  Gas  &  OH  Co.,  68  N.  E. 
861,  155  Ind.  WQ. 

[g]  (Sap.  UDS) 

The  mere  apprehensions  or  fears  of  a  com- 
plainant unanstained  by  fact  do  not  constitute 
sufficient  ground  for  injunction.— Spurgeon  v. 
Bbodes,  167  Ind.  1,  78  N.  B.  228. 

[h]  (App.  1910} 

A  threatened  disturbance  to  an  owner's 
right  of  possession  authorizes  an  injunction. — 
Brenner  v.  Heiler.  91  N.  E.  744. 

For  Cases  frov  Othkb  States, 
See  27  Cent.  Bio.  Inj.  gS  9-11. 
See.  also,  22  Gyc.  p.  757;  note,  73  Am. 
Dec.  118. 

i  IX.  iHjory  tostainod  «r  ajntlolpated. 

[a]    (Sap.  IST3) 
Injunctions  are  granted  to  restrain  the 
rommission  of  acts  threatened  or  anticipated,  in- 
jnrious  to  the  plaintiff  pending  litigation,  aod 


jl3 

not  where  the  matter  complained  of  has  been 
consummated  either  before  or  aft^r  the  action 
is  commenced  and  before  judgment.— McGold- 
rlck  T.  Slevin,  48  Ind.  622. 

[b]  <Sap.U8t} 
Where  an  injunction  Is  sought  for  an  act 
which  the  answer  shows  to  have  already  been 
conunltted,  it  Is  no  reply  that,  before  suit, 
plaintiff  notified  defendant  that  proceedings 
were  to  tw  taken;  for  after  an  act  has  been 
committed  it  cannot  l>e  enjoined.— Cole  v.  Dnke, 
79  Ind.  107. 

[cl  Injunction  will  not  issue  to  restrain  an  act 
already  committed.— (Sup.  1903)  Heinl  v.  City 
of  Terre  Haute,  66  N.  E.  450,  161  Ind.  44; 
(1905)  Sbafor  v.  Fry,  73  N.  B.  698,  1G4  Ind. 
315. 

Fob  Cases  fbou  Otheb  Stated, 
See  27  Cent.  Dig.  Inj.  |  12. 
See,  also,  22  Cyc.  pp.  757-7Qa 

1 13.  Sniiatantlal  ohavaetar  of  richt 
of  iajary. 

[a]  An  injunction  will  not  be  granted  where 
complainant  suffers  no  substantial  injury  from 
the  wrongful  act— (Sop.  1891)  Whitlock  v.  Con- 
sumers' Gas  Trust  Co.,  127  Ind.  02,  26  N.  E. 
570;  (App.  1904)  Stauffer  v.  Cincinnati,  R,  & 
M.  R,  Co.,  70  N.  E.  543,  33  Ind.  App.  336; 
(App.  1905)  American  Plate  Glass  Co.  T.  NIco- 
soo,  34  Ind.  App.  643,  73  N.  E.  625. 

[b]  (8ap.lttS) 

^ere  a  corporation  having  no  espedal  In- 
terest in  OT  ownership  of  a  wharf  and  no  cor- 
porate power  to  condemn  or  take  property  en- 
tered on  a  atrip  (tf  land  used  for  wbatf  pur- 
poses directly  in  front  of  i^IntifTs  residence 
and  proposed  to  «rect  thereon  a  logway,  It  was 
not  necessary  that  the  proposed  way  and  its  use 
should  injure  plaintiETs  property,  in  order  to 
entitle  him  to  an  Injunction,  hut  be  was  entitled 
thereto  If  the  comfortable  enjoyment  of  his 
premises  would  be  essentially  Inteifered  with  by 
dust,  smoke,  and  offensive  odors. — Adams  v. 
Ohio  Falls  Car  Co.,  31  N.  E.  67,  181  Ind.  375. 

[c]  (Sap.  1903) 

A  railroad  company,  having  granted  a  li- 
cense to  a  natural  gas  company  to  lay  its  mains 
in  its  right  of  way,  is  not  entitled  to  an  injunc- 
tion to  restrain  the  laying  of  a  fourth  line  of 
pipe  on  such  right  of  way  under  a  cross-com- 
plaint which  entirely  fails  to  show  that  the  dan- 
ger to  the  property  of  the  railroad  company  had 
or  would  be  increased  in  the  slightest  degree  or 
that  it  was  likely  to  sustain  any  special  in- 
jury different  from  that  of  the  public  at  large 
by  defendant's  alleged  unlawful  acts  in  using 
artificial  means  to  increase  the  flow  of  gas 
through  its  pipes.— Chicago,  I.  &  E.  R.  Co.  v. 
Indiana  Natural  Gas  &  Oil  Co.,  OS  N.  E.  1008, 
161  Ind.  445. 

Fob  Casks  vbou  Otbeb  States, 
See  27  Cert.  Dig.  Inj.  1 13. 
See,  also,  22  Cyc.  pp.  749,  760. 
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g  14.  Impavable  injvrr. 

Restraioins  trespass  to  property,  see  post,  K 

46,  48. 

[a]  (Sap.  1858) 

Courts  will  not  Interfere  to  prevent  Injury 
by  injunction  nnleag  the  harm  vlU  be  great  or 
the  loss  irreparable.— Bolster  t.  Gatterlin,  10 
Ind.  H7. 

[b]  (Snp.  1E97) 

In  an  action  for  injunction  plaintiff  need  not 
plead  or  prove  tbat  he  viU  suffer  irreparable  in- 
jury if  the  same  be  not  granted,  but  it  is  suffi- 
cient, under  Rev.  St.  1S94.  §  1162  (Rev.  St. 
1881,  I  1148),  if  plaintiff  would  suffi-r  great  in- 
jury and  had  no  other  adequate  remedy. — Xenia 
Real-Estate  Co.  t.  Macy,  147  Ind.  568,  47  N. 
E.  147. 

[c]  (App.  1901) 

Burns'  Rev.  St.  1804,  §  1162,  authorizing 
an  injunctioD  where  great  injury  will  result  to 
plaintiff  if  it  is  not  issued,  authorizes  an  injunc- 
tion  though  the  injury  is  not  irreparable.— Co- 
vert v.  Bray,  60  N.  B.  70»,  26  Ind.  App.  671. 

[d]  (App.  1M6) 

It  is  not  necessary  that  irreparable  Injury 
should  be  threatened  before  equity  will  grant 
relief  by  injunction,  if  it  is  shown  that  com- 
plainant  will  suffer  great  injury.— Brugh  v. 
Denman,  78  N.  E.  340,  38  Ind.  App.  486. 

Fob  Cases  feom  Otiier  States, 
See  27  Cent.  Dig.  Inj.  §  14. 
See,  also,  22  Cyc.  pp.  7ei-704;   note,  1 
Am.  St.  Rep.  374 


{15.  Inadean«er  of  remedy  mt  law. 

Ground  for  relief  against  execution,  see  Execu- 
tion, 8  171. 

Ground  for  restraining  wrongful  enforcement 
of  taxes,  see  Taxation,  §  608. 

Right  of  landlord  to  restrain  solvent  tenant 
from  cutting  and  removing  fodder,  see  Land- 
LOBD  AND  Tenant,  {  130. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Dig.  Inj.  §g  15-li. 
See,  also,  22  Cyc.  pp.  769-774. 

1 16.         In  BenezmL 

[a]  Injunction  will  not  lie  wben  there  is  an 
adequate  remedy  at  law.— (Sup.  1877)  Brown  v. 
Herron,  59  Ind.  61;  (1881)  Hendricks  v.  Gil- 
christ, 76  Ind.  360;  (1881)  Ricketts  v.  Spraker, 
77  Ind.  371;  (1803)  Perry  v,  Ilamiiton,  35  N. 
E.  836, 138  Ind.  27t 

[b]  (8VP.1S&7) 

Where  from  the  facts  aU^ed  In  the  com- 
plaint it  ia  apparent  that  plaintiff  has  no  very 
complete  or  adequate  remedy.  It  in  sufficient 
to  entitle  him  to  an  injunction.— Xenia  Real 
Estate  Co.  t.  Bfacy,  47  N.  B.  147,  147  Ind. 
568. 


[c]  (Snp,  1898) 

On  a  bill  for  injunction  the  court  will  de- 
termine, in  view  of  circumstances  and  conduct 
of  the  parties,  whether  the  legal  remedies  ut 
adequate  to  the  administration  of  complete  jus- 
tice.—Drew  V.  Incorporated  Town  of  Geoeca. 
50  N.  E.  871.  150  Ind.  662,  42  L.  R.  A.  S14. 

[d]  (S«p.  1904) 

The  remedy  at  law  to  defeat  an  iBjniu> 
UoD  must  be  as  plain,  complete,  and  adeqaat«, 
or  as  practical  and  efficient  to  tlie  mds  of  ja>- 
tice  and  its  prompt  adminiatration,  ai  the  rem- 
edy in  equity.— Meyer  v.  Town  of  Boooville,  TO 
N.  E.  146,  162  Ind.  165;  ^tauCer  T.  Chidii- 
nati,  R.  &  M.  R.  Co.,  70  N.  E.  513,  33  Ind. 
App,  356. 

[e]  (App.  1907) 

Where  It  is  clear,  froq  the  character  of 
the  case  as  disclosed  in  the  pleadings,  diat  tt» 
remedy  at  law  la  Insufficient  and  does  not  af- 
ford the  parties  adequate  means  to  settle  theii 
controversy,  that  equity  could  alone  affbrd  pmp- 
er  and  adequate  relief,  and  that  the  ends  ti 
justice  required  it,  eqnity  will  intervene  by  «J" 
of  injunction.— Hatfield  t.  Mahoney,  79  N.  E. 
408,  1086,  80  Ind.  App.  409. 

[f]     (App,  1910) 

If  money  of  plaintiff  deposited  in  a  bank 
in  another's  name  can  only  be  preserved  and 
recovered  by  injunction,  such  proceedimB  an 
proper.— Campbell  v.  Brackett,  90  N.  E.  777. 

Fob  Cases  fbom  Other  States, 
See  27  Cent.  Dig.  Inj.  S  15. 
See,  also,  22  Cyc  p.  760. 

1 17.  —  Reeorerj  of  damagei. 

[a]    (Snp.  1SS&) 
Injunction  will  not  He  when  there  is  ao 
adequate '  remedy  by  an  action  for  damages.- 
Laughlln  v.  Lamasco  City,  6  Ind.  223. 

tb]  (Snp.  1903) 
Bums*  Rev.  St  1901,  |  1162,  anthorim 
the  grantii^  of  an  injunction  where  plaintiff  ii 
entitled  to  the  relief  demanded,  and  sadi  I^ 
lief,  or  any  part  thereof,  consists  Id  restrtinic^ 
the  commisdOD  of  some  act,  the  commieaioa  or 
continuance  of  which  will  produce  great  iajnry 
to  the  plaintiff.  HeM,  that  such  section  did  not 
warrant  an  injunction  where  the  commission  of 
the  act  can  be  fully  compensated  for  In  dun- 
ages,  and  where  there  is  no  reason  to  ai^re- 
hend  a  multiplicity  of  suits  on  accoimt  of  tlH> 
wrong  threatened.— Wabash  R.  Co.  t.  Bi^e- 
man,  66  N.  E.  892,  160  Ind.  329. 

Fob  Casbb  fbom  Otheb  States, 
See  27  Cent.  Digl  Inj.  {  10. 
See,  also,  22  Cyc.  p.  771. 

{  18.           IwHilireney  vt  defomdamt. 

Restraining  trespass  to  property,  see  post,  U 

46.  48. 
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t«]    (Snv.  IHM) 

A  writ  of  injuDctioD  will  not  issue  to  re- 
strain a  grantee  of  land  from  taking  possession 
and  catting  timber  on  the  ground  that  the 
deed  of  conveyance  was  obtained  by  fraud  on 
his  part,  where  It  is  not  alleged  that  he  is  in- 
solvent—McQoarrie  T.  HUdebrand,  28  Ind.  122. 

Cb]    (Sap.  1S93) 

The  insolvency  of  defendant  will  support 
an  injunction  restraining  interference  with 
trade  or  bnsiness.— Shoemaker  v.  South  Bend 
Spai^-ArKSter  Co^  1S5  Ind.  471,  85  N.  E.  280, 
22       B.  A.  332. 

Fob  Cases  tboh  Otheb  States, 
See  27  Cent.  Dig.  Inj.  S  17. 
See,  also,  22  Cyc  p.  773. 

1 19.  Preventloii  of  mvltlplleltr  of  wkUb, 

Ground  for  restraining  wrongful  enforcement  of 

taxes,  see  Taxation,  S  008. 
Injunction  to  prevent  increase  in  assesament, 

see  Taxation,  S  450. 

[a]    (Sup.  18SI) 

Injunction  will  lie  to  prevent  a  multiplici- 
ty of  actions,  although  the  only  injury  resulting 
from  the  wrongful  acts  la  pecuniary  loss. — 
Owen  V.  Phillips,  73  Ind.  284. 

Cb]  (Avp.  IMS) 
Elqnity  bas  Jurisdiction  where  plaintiff  de- 
sires to  restrain  continuing  injuries  which 
would  result  in  the  bringing  of  several  action<< 
at  law.— Vandalia  Coal  Co.  v.  Lawson,  43  Ind. 
App.  226,  87  N.  E.  47. 

Equity  will  not  restrain  the  bringiog  of 
several  suits  merely  to  prevent  costs. — Id. 

Where  several  persons  are  injured  because 
of  an  alleged  negligent  act,  they  cannot  be  de- 
prived of  their  right  to  a  jury  trial  by  a  suit  by 
the  alleged  negligent  person  to  restrain  the 
bringing  of  separate  actions  on  the  ground  that 
the  negligence  did  not  exist,  that  the  multiplici- 
ty  of  actions  would  be  ruinous,  and  that  the  in- 
jnred  persons  were  Insolvent.- Id. 

Cc]    (8np.  1909) 

If  an  ordinance  regulating  the  business  of 
junk  dealers  is  void,  a  number  of  interested 
imrties  may  e&join  its  enforcement  in  order  to 
prevent  a  multiplidty  of  actions.— Grossman  v. 
City  of  Indianapolis,  88  M.  E.  945. 

m  (App.  ino) 
The  prevention  of  mnltiplleity  of  anits  b 
a  ground  in  a  proper  case  for  injunctive  relief. 
—Gray  v.  Foster,  ^  N.  E.  7. 

Fob  Cases  from  Otheb  States, 
See  27  CEvn.  Via.  Inj.  %  18. 
See,  also,  22  Cyc  pp.  7G&-76S. 

I  20.  Defeiuei  or  objectioiu  to  nllef . 

Fob  Cases  fbom  Otheb  States, 
See  27  Cent.  Dio.  Inj.  §S  1^23. 
See,  also,  22  Cyc.  pp.  781-784. 


S  2S.  —  lujnaetlon  'liMffMtn«l  or  not 
IwaofloiiU. 

Acts  already  committed,  see  ante,  f  IZ. 

[a]  (App.  mi) 

Plaintiff  having  a  cause  of  action  for  in- 
junction at  commencement  of  action,  be  is  en- 
titled to  nominal  damages  and  costs,  notwith- 
standing changes  in  situation  before  trial.— 
Majenica  Tel.  Gow  v.  Rogers,  43  Ind.  App.  30G, 
87  N.  B.  165. 

Fob  Cases  fbom  Otheb  States, 
See  27  Cent.  Dio.  Inj.  §S  20,  21. 
See,  also,  22  Cje.  p.  781. 

n.  SUBJECTS  OF  PBOTEOTIOH  AMD 
BELIEF. 

Maintenance  of  proceedings  by  church  officlalst 
see  Reuoiovs  Socxeties,  {  25. 


(A)  ACTIONS  AND  OTHER  LEGAL  PRO- 
CEEDINGS. 

§  26.  Oommeneemeat  amd  proseontlm  of 
civil  Mtitms. 

Dismissal  of  snit.  see  post,  |  130. 

[a]  (Sap.  184» 

The  purchaser  of  real  estate  by  general 
warranty,  incumbered  by  a  mortgage,  if  the 
incumbrance  exceeds  &e  money  due  for  the 
purchase  price,  may  have  the  collection  of  the 
same  enjoined  until  the  Incumbrance  is  reduced 
to  an  amount  not  exceeding  the  debt.— Buell  T. 
Tate,  7  Blackf.  55. 

[b]  (Sup.  1847) 

H.  sold  M.  a  lot,  ^ving  him  a  title  bond, 
and  M.  took  possession  and  made  valuable  im- 
provements. Prior  to  the  sale  H.,  to  defraud 
creditors,  mortgaged  the  lot  to  S.  without  con- 
sideration. Thereafter  M.  sold  to  complain- 
ant, agreeing  to  assign  to  falm  the  title  bond, 
but  to  deceive  his  creditors  assigned  It  to  G. 
without  objection  from  complainant,  and  G. 
agreed  to  assign  to  complainant  on  delivery  of 
the  pnrd)8se-money  notes,  but  he  failed  to  do 
BO,  and,  comblnitqc  with  M.,  H.,  and  S.  to 
cheat  complainant,  delivered  the  bond  to  n.  and 
S.,  who  had  notice  of  comidainant's  equity.  S. 
foreclosed  and  bid  In  the  lot  for  H.,  paying 
nothing  therefor.  Held,  that  complainant  could 
not  enjoin  an  action  of  ejectment  brought  on 
the  demUe  of  S.— Hopkins  t.  Myers,  8  Blackt 
498. 

[c]  (Sap.  1850) 

Where,  after  an  agreement  to  give  a  quit- 
claim deed,  the  grantor  by  mistake  executes  a 
warranty  deed,  equity  will  enjoin  tiie  grantee 
from  enforcing  the  warranty  npon  failure  of 
title.— Busb  V.  Keller,  2  Ind.  69. 

[d]  (Sup.  1854) 

A.  sued  B.  on  a  promissory  note  for  $170. 
It  appeared   that   the  consideration   for  the 
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Dote  was  an  andertabioEr  on  the  part  of  A. 
that  C.  should  coQvey  a  certain  tract  of  land 
to  B.,  which  A.  alleged  that  C.  owned,  and 
for  which,  on  the  conveyance  being  made,  B. 
made  to  A.  a  cash  payment,  in  addition  to  the 
note,  fully  covering  the  value  of  all  C's  inter- 
est in  the  land,  which  was  but  three-fifths  of 
what  A.  bad  represented  it  to  be.  Held,  that 
proceedings  in  the  suit  should  he  enjoined,  and 
that,  without  any  offer  on  the  part  of  B.  to  re- 
Bcind  the  contract  of  sale.— Warren  r.  Carey,  S 
Ind.  319. 

[e]  (Sap.  1S60) 

It  seems  that  the  courts  may,  on  proper 
application,  enjoin  the  collection  of  the  pur- 
chase money  of  land  until  a  valid  title  is  pro- 
cured by  the  vendor.— Wiley  v.  Howard,  lo 
Ind.  169. 

[f]  (Snp.  1SS2) 

If,  in  a  foreclosure  suit  on  a  mortgage  to 
secure  purchase  money.  It  appears  that  at  the 
time  of  purchase  there  were  liens  on  the  prem- 
'ises  sold,  against  the  mortgHp^ep,  aod  exceed- 
iug  in  amount  the  purchase  money  sued  for, 
the  mortgagor  may  have  an  injunction  against 
the  collection  of  the  mortgage  debt  until  the 
mortgagor  shall  reduce  the  incumbrance  to  a 
sum  not  exceeding  that  of  the  pu.rehase  money 
due.— Arnold      Curl,  IS  Ind.  339. 

[g]  (Snp.  1865) 

A  judgment  debtor,  whose  land  has  been 
illegally  lold  by  a  sheriff  on  execution,  cannot 
maintain  an  action  to  enjoin  the  purchaser 
from  prosecuting  an  action  to  recover  posses- 
sion of  the  premises.— Patten  v.  Stewart,  24 
Ind.  332. 

[h]  (Svp.  1866) 

In  a  suit  by  A.  against  B.  on  a  promissory 
note,  it  was  answered  that  the  note  was  given 
for  the  last  itayment  due  upon  a  purchase  of 
real  estate,  which  was  conveyed  with  full  cove- 
nants of  warranty  by  A.  to  B.;  that  there  yet 
remained  some  purchase  money  due  from  A.  to 
his  vendor,  for  which  the  latter  claimed  a 
lien  on  the  land;  that  A.  had  removed  from  the 
county ;  and  that  the  defendant  did  not  know 
of  any  property  belonging  to  him  out  of  which 
the  debt  could  be  made.  Prayer  that  A.  be  re- 
strained from  collecting  the  note  sued  on  until 
he  indemnified  B.  against  the  Hen  claimed  by 
A.'s  vendor.  Held,  that  as  tbe  answer  did  not 
aver  that  A.  was  inaolvent,  or  that  he  bad  left 
the  state,  no  cause  was  shown  for  restraining 
the  collection  of  the  note  sued  on. — Crowfoot  v. 
Zink,  2G  Ind.  1S7. 

[1]  (S«p.  IRTO) 
An  application  for  an  Injunction  to  re- 
strain a  suit  upon  a  note,  and  to  foreclose  a 
mortgage  on  real  estate  executed  to  secure  said 
note,  alleged  the  note  and  mortgage  were  given 
for  an  unpaid  balance  of  the  purchase  money 
of  the  land  mortgaged ;  that  a  suit  was  pend- 
ing in  tbe  proper  court,  brought  by  third  per- 


sons by  the  procurement  of  tbe  vendor,  who 
was  actively  prosecuting  the  same,  to  set  aside 
the  title  of  the  vendor's  grantor  as  to  part  of 
the  land,  and  to  recover  said  part  from  the 
grantee,  between  whom  and  the  persons  prose- 
cuting said  suit  there  is  no  collusion ;  that  sud 
vendor  is  a  resident  of  another  state,  and  has 
no  proper^  In  this  stote  except  said  mort- 
gage, and  is  reputed  to  be  Insolvent;  and  dutt 
the  vendee  in  taking  the  conveyance  relied  more 
on  the  validity  of  the  title  than  on  the  cOTe- 
nants  of  the  deed,  and  had  no  knowledge  of  the 
alleged  defect,  nor  of  the  facte  npon  which  such 
defect  could  be  predicated.  Held,  that  in  the 
absence  of  anything  to  show  that  there  was 
fraud  on  tbe  part  of  the  vendor  in  reference 
to  the  title,  or  that  he  was  solvent  at  the  titne 
of  making  the  deed,  or  that  tbe  vendee  did  not 
know  be  was  insolvent  and  a  nonreeideDt  it 
that  time,  tbe  complaint  was  not  sufficimt  bi 
warrant  the  issue  of  an  injunction.— Strong  t. 
Downing,  34  Ind.  30a 

tJ]    (Snp.  1875) 

Where  a  vendor  fraudulently  represents 
that  he  has  a  good  and  perfect  title  to  the  real 
estate  sold,  and  the  vendee,  relying  on  Boch 
representation,  is  induced  to  purchase,  the  col- 
lection of  the  purchase  money  may  be  enjolDcd 
until  the  title  shall  have  been  made  good  u 
represented.- Hinkle  T.  Mai^mm,  50  Ind.  340. 

[k]    (Snp.  1876) 

The  purchaser  of  tbe  business  and  good 
will  of  a  printing  establishment  gave  his  notes, 
secured  by  a  mortgage  on  the  property,  in  pay- 
ment of  the  purchase  price,  under  an  agreement 
by  the  seller  that  he  would  not  engage  in  tbe 
same  business  for  a  definite  length  of  time,  and 
that,  in  case  be  did  so,  be  would  pay  the  pnr^ 
chaser  a  specified  sum,  greater  than  the  amoont 
of  tbe  notes,  as  liquidated  damages,  which 
should  be  allowed  as  a  set-off  against  tiie  note«^ 
Held  that,  upon  violation  of  the  agreement  bj 
the  seller,  injunction  would  lie  against  him  or 
the  assignee  of  the  notes  to  prevent  the  prose- 
cution of  an  action  to  obtain  possession  of  the 
mortgaged  property,  on  failure  of  tbe  purchaser 
to  pay  tbe  notes.— Spicer  t.  Hoop,  61  Ind.  3^i. 

[11  Ekiuity  will  not  enjoin  an  action  at  Ihit. 
when  the  party  seeking  the  injunction  has  a 
Bood  defense  at  law.— (Sup.  1877)  Hartman  t. 
Heady,  57  Ind.  M5;  (1884)  Palmer  v,  Hayes, 
93  Ind.  180;  a884)  Martin  t.  Oit,  96  Ind.  27. 

[m]     (Snp.  1877) 

Threats  made  by  the  plaintiff  In  an  actloa 
that  he  will  bring  other  actions  against  the  de- 
fendant afford  ground  to  tbe  latter  to  enjoin 
the  further  prosecution  of  such  action.— Hart- 
man  T.  Heady,  67  Ind.  545. 

[n]    (Snp.  1879) 
Fraudulent  representations  by  the  vendor 
of  land  are  sufficient  to  entitle  the  vendee  to 
enjoin  personal  judgment  for  the  purchass 
price.— Beed  v.  Tioga  Mfg.  Co.,  66  Ind.  2L 
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[o]     (9np.  18S1) 

Tb«  vendee  of  land  Is  entitled  to  restrain 
the  enforcement  of  the  purchase  price,  on  the 
ground  that  the  title  of. the  grantor  was  d«- 
fectlTe.— Fehrle  t.  Tnmer,  77  Xnd.  530. 

[P]     (Snp.  1S84) 

To  maintain  an  Injunction  to  restrain  the 
collection  of  the  purchase  money  for  land,  it 
mast  at  least  be  shown  that  the  grantor  is  in- 
solvent.—Wimberg  T.  Schwegeman,  97  Ind. 
528. 

[q]    (Snv.  1885) 

Where  letters  patent  were  assigned  by  the 
patentee,  with  a  guaranty  of  TalidllT,  bat 
they  were  afterwards  declared  to  be  void,  the 
assignee  is  entitled  to  an  Injunction  restraining 
the  patentee  from  bringing  snits  In  a  foreign 
jurisdiction  Co  recover  the  unpaid  Installment  of 
the  pnrchase  price.— Sandage  t.  Studabaker 
Bros  Mfg.  Co.,  41  N-.  B.  380^  142  Ind.  148.  S4 
L.  R.  A.  363,  51  Am.  St.  Rep.  165. 

Fob  Cases  frou  Otheb  States, 

Seb  27  Cent.  Dio.  Inj.  ||  24-49,  54r-61; 

32  Cent.  Dig.  Land.  &  Ten.  g  1185;  38 

Cent.  Dig.  Partit  f  146. 
See,  also,  22  Oyc.  pp.  786-809 ;  note,  131 

Am.  St  Rep.  80.  , 

f  28.  flveelal  proeeedbics  otber  ihaa  *o- 
tions. 

[a]   (Sup.  1881) 

Error  in  appointing  a  referee  must  be  tak- 
en advantage  of  by  appeal,  and  is  no  ground 
tor  an  injunction  to  restrain  the  referee  from 
proceeding  to  the  discharge  of  his  duties.— Shoe- 
maker T.  Axtell,  78  Ind.  561. 

Fob  Casss  fbou.Otiibb  States, 
Seb  27  Cent.  Die.  Inj.  H  62-^;. 

{32.  Aetbnu  or  pmeeedlBca  In  other 
eowts. 

Concomot  and  conflictlDg  juiisdlcUon  of  conrts 
of  different  states  or  countries,  see  GoVBXs, 
I  616. 

Concnrrent  and  conflicting  jurisdiction  of  state 
courts,  see  Coubts,  |  480. 

[a]    (Snp.  190S) 

Under  the  act  of  1852  relating  to  the  or- 
ganization of  circuit  courts  <2  Rev.  St.  1852, 
pp.  6,  7,  §S  8,  9;  Bums'  Ann.  St.  1908,  §§ 
1437,  1438),  providing  that  when  the  subject- 
matter  of  any  suit  in  such  court  shall  be  situ- 
ated in  two  or  more  conntiea,  the  court  first 
taking  cognizance  shall  retain  the  same,  and 
that  such  court  shall  have  power  to  make  all 
proper  judgments,  etc.,  and  to  issue  all  process, 
and  to  do  other  acts  proper  to  carry  into  effect 
the  same,  injunction  will  not  lie  in  one  county 
to  enjoin  the  destruction  of  a  highway  bridge, 
in  the  construction  of  a  public  drain,  under  a 
drainage  proceeding  brought  in  an  adjoining 
county;  anyone  affected  by  the  proceeding  and 
not  a  party  to  it  having  an  adequate  remedy 
by  being  made  a  party  to  the  proceeding.— Karr 


T.  Board  of  Com'rs  of  Putnam  County,  170 

Ind.  571,  85  N.  E.  1. 

Fob  Cases  pboh  Otheb  States, 
See  27  Cent.  Dig.  Inj.  g  69. 
See,  also,  22  Cyc.  p.  813. 

{33.  Aotlona  or  prooeedlass  in  other 
states  or  oonntrles* 

[a]  (Sap.  1886) 
A  debtor  may  enjoin  a  resident  creditor 
from  attempting  to  enforce  a  claim  in  a  foreign 
jurisdiction,  where  the  attempt,  if  successful, 
would  deprive  the  debtor  of  his  exemption  un- 
der the  laws  of  Indiana  (Rev.  St.  1881.  j 
2162).— Wilson  t.  Joseph,  107  Ind.  400,  8  N. 
B.  616. 

Lli]  (Sap.l89E) 
A  citizen  of  Indiana  may  be  enjoined  from 
commencing  or  prosecuting  a  suit  against  a  fel- 
low citizen  in  the  courts  of  another  state  for 
the  purpose  of  obviating  the  application  of  an 
Indiana  statute  precluding  relief;  and  this 
though  the  complainant  has  other  defenses  to 
the  suit  available  in  the  state  where  the  ac- 
tion is  brought.— Sandage  v.  Studabaker  Bros. 
Mfg.  Co.,  41  N.  £.  380,  142  Ind.  148,  34  L.  R. 
A.  863,  61  Am.  St  Rep.  165. 

Fob  Cases  fbok  Oibeb  States, 
See  27  Cent.  Dig.  Inj.  H  70,  71. 
See,  also,  22  Cyc.  pp.  813.  814;  note.  21 

L.  R.  A.  Tl;   note,  56  Am.  Rep.  663; 

note,  59  Am.  St  Rep.  88a 

(B)  PROPERTY,  COXVEYANCES,  AND  IN- 
CUMBRANCES. 

Pleading,  see  post,  S  118» 

S  34.  Property  and  rights  protected  in 
general. 

Violation  of  writ  Bee  post,  S  228. 

[a]  (Snp.l8M) 

Upon  a  sale  conditioned  not  to  pass  title 
till  tiie  money  is  paid,  injunction  may  be  main- 
tained to  prevent  removal  of  propei-ty  dll  the 
condition  has  been  performed.— Coe  t.  John- 
son, 93  Ind.  418. 

[b]  (Sap.  l«S) 

A  lessee  of  a  coal  mine  has  no  complete 
and  adequate  remedy  at  law  for  the  lessor's  in- 
terference with  his  construction  of  a  switch 
track  to  the  mine,  reasonably  necessary  for  Its 
operation,  so  that  injunction  will  He.— Ingle  T. 
Bottoms,  66  N.  B.  100,  160  Ind.  73. 

Fob  Gases  fboh  Other  States, 
See  27  Cent.  Dig.  Inj.  §g  74-Sl. 
See,  also,  22  Cyc,  p.  817;  note,  49  Am. 
Dec.  180. 

S  35.  Title  or  possesalon  to  support  snit. 

[a]    (Sop.  1899) 
One  laying  gas  pipes  through  the  land  of 
another  without  obtaining  permission  is  not 
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entitlod  to  maintain  a  suit  to  enjoin  such  other 
from  removing  the  pipes. — Windfall  Natural 
Gas,  Mining  &  Oil  Go.  T.  Terwilliger,  63  N.  E. 

284,  152  Ind.  3G4. 

[b]  (App.  1903) 
Where  plaintiff  had  an  unexpired  lease  on 
certain  oil  lands  when  defendaut  contracted 
with  the  ownpr,  and  attempted  to  bore  for  oil 
thereon,  plaintiff's  remedy  by  injunction  was 
more  practicable  and  elllcient ;  and  he  was  not, 
therefore,  barred  therefrom  on  the  ground  that 
he  had  an  adequate  remedy  at  law, — Chappell 
V.  Jasper  County  Oil  &  Gas  Co.,  66  M.  E.  515, 
31  Ind.  App.  170. 

Fob  Cases  from  Other  States. 
See  27  Cent.  Dig.  Inj.  $  77. 
See,  also.  22  Cyc.  p.  817. 

S  36.  Title  or  rigbt  in  doubt  or  dispute. 

Trespass  under  claim  of  right,  see  post,  |  47. 

[a]  (Snp^isu) 
In  an  action  to  enjoin  defendant  from  an 
alleged  trespass  on  land,  an  answer  which  de- 
nies plaintiff's  ownership  and  asserts  title  in 
a  tbird  person  is  good.— Whitlock  t.  Consnm- 
ets'  Gas  Trust  Co.,  127  Ind.  02,  26  N.  E.  57p. 

Fob  Cases  vbou  Otheb  States. 

See  27  Cent.  Dig.  Inj.  {§  82-84;  10 

Cent.  Dig.  Bqnlty,  §  40. 
See,  also.  22  Cyc.  p.  81S. 

8  38.  Protection  pendis^  litlgmtlon  mm  to 

title  or  risht. 

[a]  (Snp.  1843) 
A  summons  was  served  on  as  garnishee 
in  attachment  on  tlie  30th  of  September,  1839, 
who  answered  that  on  the  2oth  of  that  month 
he  gave  Ms  obligation  to  the  defendant  in  at- 
tachment for  a  certain  sum  of  money;  that  he 
had  been  informed  by  a  letter  from  the  obligee, 
dated  2d  of  October,  183!>,  and  received  a  day 
or  two  afterwards,  that  the  obligation  was  as- 
signed  to  D. ;  that  he  had  since  received  notice 
of  its  assignment  by  D-  to  P.  and  G.;  that  the 
obligation  had  been  presented  for  payment ; 
and  that  the  assignment  to  D.  was  dated  the 
2(>th  of  September,  1839.  Held  that,  if  the  as- 
signment was  fraudulent  and  void  as  to  the  ob- 
ligee's creditors,  they  might  have  it  set  aside 
by  a  suit  in  chancery,  and  might,  until  that 
suit  was  determined,  have  the  payment  of  the 
amount  due  by  the  garnishee  enjoined. — Smith 
V.  Wright,  6  Blackf.  550. 

Fob  Cases  fbou  Otheb  States, 
See  27  Cent.  Dig.  Inj.  §|  80-90. 
See.  aUo.  22  Cyc.  pp.  821-825;  note.  1  L. 
B.  A.  (N.  S.)  333. 

§  30.  OonTeysnoe  or  disposition  in  gen- 
eral. 

Service  of  writ  or  order,  see  post,  {  213. 


[a]  (Sap.  1827) 

The  owner  of  a  land-ofiSce  certificate  gtn 
bond  for  title  to  a  part  of  the  land  to  A^  aod 
afterwards  assigned  the  certificate  to  B.,  with 
notice  of  the  bond  to  A.  The  assignee  of  A.'3 
bond,  having  reason  to  fear  that  B.  would  sell 
to  a  purchaser  without  notice  and  disturb  his 
possession,  filed  his  bill  to  restrain  B.  from  so 
doing;  and  it  was  so  decreed.— Cupps  t.  Irtin, 
2  Blackf.  112.  18  Am.  Dec.  136. 

[b]  (Snp.  18S4) 

Junior  chattel  mortgagees,  whose  debt  is 
not  yet  due,  may  restrain  the  mortgagor  and 
his  assignee  for  the  I>enefit  of  creditors  from 
selling  the  mortgaged  property,  as  they  have 
advertised,  for  one-third  of  its  value,  where  the 
proceeds  of  such  a  sale  would  not  pay  tl» 
senior  mortgages.— Adeg  t.  I.evif  137  Ind.  606, 
37  N.  R  388. 

Fob  Cases  fboh  Otkeb  States, 

See  27  Cent.  Dig.  Inj.  H  01.  03 
See,  also,  22  Cyc.  pp.  840,  811;  note,  28 
L.  R.  A.  577. 

141.  Transfer  or  pledge  of  instrvaeats 
or    seonrltles    fov    pajaaeat  of 

money. 

Answer,  see  post,  S  110. 

M  (Sap.uiH) 
Where  an  insolvent  nonrpsident,  oning 
a  life  estate  only  in  land,  fraudulently  repre- 
sents to  her  grantee  that  she  owns  It  Id  fee  fata- 
pie,  and  receives  In  cash  the  full  value  of  her 
life  estate,  a  conrt  of  equity  wHI  enjwn  the 
transfer  by  the  grantor  of  unmatured  pur- 
chase money  notes  in  possessioa  of  a  reajdent 
of  this  state,  though  plaintiff  is  in  possewoit 
of  such  real  estate,  nnce  he  is  entitled  to  pos- 
sesion during  the  life  of  the  grantor,  and  the 
same  is  not  adverse.— Bums  T*  Weesner,  134 
Ind.  442,  34  N.  E.  10: 

Fob  Cases  frou  Otheb  States, 
See  27  Cent.  Dig,  Inj.  |  95. 
See,  also,  22  Cyc  pp.  840,  841. 

f  43.  OoUeetion  or  payment  of  aumey. 

M  (8««.188B) 

In  an  action  by  a  deputy  cleric  against  hit 
principal  to  recover  his  share  of  fees,  an  in- 
junction may  be  granted,  pending  the  cause,  re- 
straining the  clerk  from  collecting  or  tIaDafe^ 
ring  such  fees  yet  unpaid,  and  the  sheriff  from 
paying  such  fees  collected  by  him  to  the  cleric; 
and  a  receiver  may  be  appointed.— Cheek  T. 
Tilley,  31  Ind.  121. 

[b]     (Sup.  1S77) 

The  complaint  in  an  action  to  enjoin  the 
collection  of  a  note  charged  that  plaintiff  paid 
a  debt  for  defendant  B.,  wbo  then  pretended  to 
be  insolvent,  and  that  theretofore  B.  was  the 
equitable  owner  of  certain  real  estate,  but,  for 
the  purpose  of  preventing  plaintiff  from  collect- 
ing his  claim,  B.  fraudnlently  kept  the  title  to 
the  real  Mtate  in  C.  and  D.,  two  other  defe&d- 
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ants;  that  afterward  B.  sold  the  real  estate  to 
from  wfaom  he  took  the  note  in  suit  for  the 
purchase  money,  which  note  he  transferred  to 
F.,  also  a  defendant,  and  that  D.  and  F.  both 
knew  the  title  to  the  real  estate  was  fraudu- 
leutlr  in  C.  and  D.,  but  that  the  estate  was 
beneficially  owned  by  B.  The  defendants  had 
jadgtnent  from  which  plaintiff  appealed  to  the 
Supreme  Court.  Coansel  for  plaintiff  did  not 
claim  that  B.  had  any  interest  in  the  property, 
or  that  there  was  any  arrangement  fraudnlent 
or  otherwise  between  B.  on  the  one  hand  and 
C.  and  D.  on  the  other,  by  which  they  held  the 
title  for  him.  It  was  not  claimed  but  that  C. 
and  D.  were  the  bona  fide  owners  of  the  real 
estate.  Held  that,  under  such  circnmstances, 
no  case  was  left  against  G.  and  F.,  and,  as  the 
fact  was  oonc^ed  that  no  fraud  existed,  the 
diarse  against  C.  and  D.  must  fall,  and  the  in- 
junction  was  properly  denied.— Hollingsworth 
T.  Crawford,  60  Ind.  70. 

Fob  Cases  fboic  On»R  States, 

See  27  Cent.  Dig.  InJ.  H  96,  97. 
See,  also,  22  Cyc.  p.  841. 

{  44.  Frandnlsnt  oOBTejanccs  and  traiu- 
aetlona. 

Restraining  conveyance  by  fraudulent  grantee, 

see  Fbaudulent  Convetances,  {  304. 
Temporary  injunction,  see  post,  S  133. 

[a]  (Sa».U7S) 

Where  a  debtor  is  In  the  open  and  Tiaible 
possession  of  property,  and  It  is  not  shown 
that  there  has  been  a  frandalent  disposition  of 
any  of  it,  or  that  he  threatens  so  to  dispose  of 
it,  an  injunction  wilt  not  be  granted  restrain- 
ing him  from  selling  or  disposing  thereof.— 
McGoldrick  t.  Slerin,  43  Ind.  522. 

[b]  (Snp.  1S83) 

2  Rev.  St.  18TG,  p.  03,  $  137,  proviaes 
that,  where  it  appears  in  a  complaint  at  the 
commencement  of  an  action,  or  during  its  pen- 
dency, by  affidavit,  that  defendant  threatens 
or  is  about  to  remove  or  dispose  of  his  property 
with  intent  to  defraud  his  creditors,  a  tempo- 
iai7  injunction  may  be  granted  to  restrain 
the  removal  or  disposition  of  sudi  property. 
Held,  that  a  general  creditor  before  judgment 
may  enjoin  his  debtor  from  disposing  of  his 
property.- Morey  t.  Ball.  00  Ind.  450. 

[c]  (Sap.  1S84) 

Creditors  may  unite  in  a  suit  to  enjoin  a 
debtor  from  fraudulently  conveying  his  prop- 
erty,  though  their  claim  was  several,  and  not 
In  judgment.— Field  v.  Hobman,  03  Ind.  205. 

A  complaint  alleged  that  a  debtor  of  com- 
plainant had  conspired  with  other  defendants 
whereby  the  debtor  was  to  acquire  a  large 
amount  of  merchandise  on  credit,  and  the  same 
was  then  to  be  seised  by  the  others  on  fabricat* 
ed  demands,  and  that  an  »ecuti<Hi  had  been 
issued  and  levi^  on  the  stock  in  pursuance  of 
the  conspiracy,  and  an  injunction  was  prayed 
for,  restraining  the  sale  or  removal  of  the  goods 


S  40 

and  for  a  judgment  for  the  amount  due  the 
plaintiffs,  respectively.  Held,  that  the  com- 
plaint showed  a  right  to  injunction.— Id. 

[d]     (Sap.  1886) 

One  to  whom  chattels  are  mortgaged  !s  en* 
titled  to  equitable  relief  ag^nst  a  subsequent 
fraudulent  mortgage  on  the  chattels,  and  a 
judgment  foreclosing  tlie  same,  without  regard 
to  whether  the  mortgagor  may  be  solvent  or  in- 
solvent when  his  debt  becomes  due.— McCor- 
mick  T.  Hartley,  107  Ind.  248,  6  N.  E.  357. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cbkt.  Dig.  Inj.  {'  02;  24  Cent. 
Dig.  Fraud.  Conv.  |  304. 

S  46.  Tnspus  or  other  lAjvry  to  real 
pvopertj. 

Admissibility  of  evidence,  see  post,  S  127. 
Construction  of  public  improvement,  see  Mu- 

NICXPAI,  OOBFOBATIONS,  |  323. 
Waste  by  mortgagor,  see  Hobtqaoes,  |  205. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Inj.  H  0&-107. 

See,  also.  22  Cyc.  pp.  825-830;   note,  11 

Am.  Dec.  497;  note,  53  Am.  Rep.  340; 

note,  00  Am.  St  Rep.  731. 

§  46.  —  Trespasses   ta  soiural* 

Variance,  see  post,  |  123. 

ta]   (Sap.  1847) 

On  a  bill  for  an  injunction  to  restrain  a 
stranger  from  taking  rails  from  tiie  owner's 
land,  and  for  an  account,  etc.,  it  was  held  that 
this  was  a  case  of  an  ordinary  trespass,  and 
that  the  bill  could  not  be  sustained. — Cooper 
T.  Hamilton,  8  Blackf.  377. 

[b]  Injunction  will  not  lie  to  restrain  a  mere 
tr(<8i>a8s  unless  irreparable  Injury  would  be 
done  thereby.— (Sup.  1851)  Centreville  &  A. 
Turnpike  Co.  v.  Barnett,  2  Ind.  530;  (IStiT) 
Indianapolis  Rolling  Mill  Co.  v.  City  of  In- 
dianapolis, 29  Ind.  243;  (18^  Anthony  v. 
Sturgis,  88  Ind.  479. 

£c]    (Snp,  1851) 

The  mere  fact  that  a  trespasser  Is  insol- 
vent will  not  give  chancery  jurisdiction  to  en- 
join the  trespass,  where  the  other  circumstanc- 
es of  the  case  do  not  warrant  such  relief, — 
Centrevilte  &  A.  Turnpike  Co.  v.  Barnett,  2 
Ind.  53G. 

[d]  (Svp.  187S) 
It  is  not  essential  that  the  threatened  in* 
jury  should  be  irreparable  to  justify  an  injunc- 
tion to  restrain  the  commission  of  a  trespass 
upon  real  property;  it  ia  sufficient  to  show  that 
the  remedy  at  law  is  not  as  practical  and  ef- 
ficient as  that  in  equity.  Therefore,  when,  ow- 
ing to  the  peculiar  character  of  the  property, 
the  injni7  cannot  be  fully  compensated  in  dam- 
ages, an  injunction  will  be  granted. — Clark  v. 
Jeffetsonviile.  M.  &  I.  B.  Co.,  44  Ind.  ^8. 
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[e]     (Sap.  1S8<) 

A  suit  io  equity  will  not  He  to  enjoia  a 
mere  threatened  trespass,  without  elements  of 
damage  which  could  not  be  redressed  by  an  ac- 
tion at  law.— Erwin  t.  Folk,  04  Xnd.  235. 

[t]     {Snp.  1892) 

Where  the  owner  of  a  double  apartment 
house,  the  water  for  domestic  purposes  in  both 
parts  of  which  is  supplied  by  a  single  water 
pipe,  sells  or  leases  one-half  of  the  house,  an  in- 
junctioD  lies  to  restrain  him  from  removing 
surh  pipe.— Brauna  t.  Glesige,  29  N.  E.  1001, 
130  Ind.  1G7. 

Fob  Cases  fbou  Other  States, 

See  27  Cent.  Dig.  Inj.  §5  98,  90»  107. 
See,  also,  '2'2  Cyc.  p.  830.  ■ 

147.    Claim  of  ricbt. 

[a}    (Snp.  1904) 

Where  plaintiff  leased  real  estate  for  oil 
and  gas  purposes,  agreeing  to  furnish  to  the 
lessor  a  certain  quantity  of  gas  and  pay  a  cer- 
tain sum  annually  until  gas  or  oil  was  found 
or  the  lease  otherwise  terminated,  furnished  the 
gns,  and  paid  the  amounts,  end  the  defendant 
lessor  without  notice  refused  longer  to  receive 
the  sums  paid  or  to  use  the  gas  furnished,  but 
contracted  with  defendant  company  to  give  it 
the  exclusive  right  to  operate  for  gas  and  oil 
on  tbe  premises,  and  the  defendant  company  is 
placing  its  machinery  preparatory  to  boring 
and  denies  plaintiff  title  to  operate  on  the  land, 
injunction  will  lie  to  restrain  defendant  from 
operating  on  the  premises. — Consumers'  Gas 
Trust  Co.  V.  Crystal  Window  Glass  Co.,  1G3 
Ind.  190,  70  N.  E.  3G6;  Same  v.  Moore.  103 
Ind.  TOl,  73  N.  E.  1153. 

Fob  Cases  from  Other  States, 
See  27  Cent.  Dig.  Inj.  §  100. 
See,  also,  22  Cyc.  p.  826. 

148.  —  Repeated  or  oOBtlnnlns  tre*- 

paiaea. 

[a]    (Snp.  1874) 

Injunction  will  lie  to  prevent  repeated  tres- 
passes.—Cox  V.  Louisville,  N.  A.  &  G.  R.  Co., 
4S  Ind.  178. 

Though  injunctions,  being  designed  to  pre- 
vent the  doing  of  acts,  are  not  granted  after 
tbe  acts  are  done,  yet  wfaeie  a  railroad  com- 
pany was  guilty  of  a  continalng  injuir  by  the 
occupation  of  a  street  witbout  authority, 
against  whicb,  before  such  occnpation,  an  ib- 
junctlon  might  have  been  granted,  and  a  right  to 
continue  the  injury  is  claimed  by  tbe  railroad 
company,  an  injunction  may  be  granted,  on  a 
proper  abowing,  to  restrain  such  continuance. 
—Id. 

tb]    (Snp.  1892) 

An  averment  that  "defendants  unlawfully 
claim  the  right  at  all  times,  and  from  day 
to  day,  to  tear  down  the  fences  and  to  enter 
plaintiff's  premises,"  made  in  a  complaint  re- 
ferring alone  to  a  claimed  right  to  enter  and 


cut  certain  wbeat  thereon,  and  not  to  the  asser- 
tion of  any  other  right,  threatening  continunos 
disturbance,  and  made  also  trithont  any  tm- 

ment  of  insolvency  on  tbe  part  of  defendants, 
or  of  irreparable  injury,  ia  not  sufficient  to  jus- 
tify an  injunction.— Miller  v.  BuAet,  33  N.  E. 
30»,  132  Ind.  469. 

[c]    (§np.  1893) 

Where  a  railroad  company  has  begns 
the  constructicHi  of  an  embankment  across  a 
natural  stream,  with  a  culvert  insnfficient  to 
permit  the  passage  of  tbe  water  in  times  of  nia 
and  melting  snow,  an  injunction  will  issue  at 
tbe  suit  of  a  landowner  whose  land  will  be  Sand- 
ed  from  year  to  year,  and  who  would  otherwise 
be  compelled  to  bring  numerous  suits  for  dam- 
ages for  the  continuous  injuries. — Lake  Erie  & 
W.  R.  Co.  V.  Young.  135  Ind.  426,  35  £. 
177,  41  Am.  St.  Rep.  430. 

[dl    (App.  IS03) 

A  complaint  to  enjoin  defendant  from  lu- 
ing  plaintiff's  private  alley  alleged  that  defend- 
ant's wrongful  use  had  extended  tor  8  yean, 
and  was  based  on  the  theory  that,  if  defendant 
was  permitted  to  continue  the  use  for  a  period 
of  20  years,  he  would  acquire  an  easement. 
Held,  that  it  was  insufficient  to  justify  an  in- 
junction, since  the  threatened  injury  was  re- 
mote and  contingent.  Plaintiff,  by  serving  the 
notice  authorized  by  Bunu'  Rev.  St.  1901.  H 
5746,  5747,  that  be  will  dispute  sudi  ri^t, 
could  at  any  time  interrupt  defendant's  ad- 
verse use,  and  prevent  the  injury  complained 
of.— Hart  T.  Hildebrandt,  66  N.  E.  173, 30  im. 
App.  415. 

[e]      (Snp.  1904) 

Where  plaintiff,  who  was  the  owner  of  a 
lot,  and  of  the  basement  and  first  story  of  a 
building  thereon,  the  upper  story  of  which  was 
owned  by  defendants,  who  also  held  a  perpetual 
easement  to  maintain  a  stairway  from  the 
street  to  the  second  story,  sned  to  enjoin  de- 
fendants from  erecting  or  maintaining  under 
the  stairs  certain  sewer,  water  and  gas  pipe" 
for  use  in  tbe  second  story  of  the  building,  on 
the  theory  that  such  pipes  constituted  a  con- 
tinuing trespass,  but  tbe  real  purpose  of  the 
action  was  to  settle  a  disputed  question  of  title 
to  tbe  real  estate  between  tbe  parties  under  the 
contract  for  the  erection  of  the  building,  an  in- 
junction was  properly  denied;  the  evident-^ 
showing  that  the  acta  to  be  enjoined  had  been 
committed  before  the  suit  was  tried,  and  a^ 
]>Iaintiff  had  a  complete  and  adequate  remedy 
at  law  to  recover  damages,  which  would  affoid 
complete  redress  for  the  injury.— Cbristmin  v. 
Howe,  70  N.  E.  S09.  103  Ind.  330. 

m      (App.  1906) 

M'here  plaintifTs  property  was  damaged 
during  every  recurring  ordinary  rainfall  by  sur- 
face water  accumulated  by  defendant's  street 
improvements  for  which  no  proper  outlet  had 
been  provided,  plaintiff  waa  entitled  to  an  in- 
junction to  restrain  tbe  future  recurrence  of 
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SDcfa  Injury. — Cromer  t.  City  of  Logaosport,  78 
K.  E.  1015,  88  Ind.  App.  661. 

tg]   (App.  ino) 

Plaintiffs  claimed  to  be  the  owners  of  a 
•trip  of  land  and  fenced  It,  which  fence  de- 
fendant forcibly  destroyed  without  plaintiffs' 
knowledge,  snppoaing  that  the  strip  was  a  pub- 
lic alley  which  he  had  a  right  to  use,  and,  when 
plaintiffs  rebuilt  it,  threatened  to  again  remove 
the  fence  as  often  as  it  might  be  replaced  and 
to  use  the  strip  at  will.  Beld,  that  defendant 
was  guilty  of  a  continuing  trespass,  which  eq- 
nity  would  enjoin  to  prevent  a  multiplicity  of 
suits.— Wirrick  v.  Boyles,  91  N.  E.  621. 

Fob  Cases  fbou  Other  States, 
See  27  Cent.  Dig.  Inj.  g  101. 
See,  alao.  22  Cyc.  p.  830. 

1 49.  ^—  Pemuwmt  oeenpfttion  or  tn- 

M  (8ap.lS64) 

InjoDCtion  is  the  proper  remedy  to  prevent 
a  railroad  corporation  from  making  a  perma* 
nent  location  of  its  road  on  the  land  of  an  in- 
dividoal,  under  color  and  claim  of  right,  before 
proceedings  for  tbe  condemnation  thereof.—- 
Sidener  v.  XorrlstowSf  H.  &  St.  L.  Turnpike 
Co.,  23  Ind.  623. 

[b]  (Sap.  uai) 

Defendant  entered  into  an  agreement  with 
plaintiff  and  his  codefendant  on  the  transfer  by 
him  to  them  of  certain  Ice  hoases  In  Logansport 
binding  himself  to  give  to  them  the  preference 
of  renting  all  the  Ice  houses  owned  by  him,  or 
which  be  at  any  time  might  own,  and  binding 
himself  to  them  or  either  of  them  not  to  again 
engage  vithin  such  city  in  the  business  of  sell- 
ing or  delivering  ice  except  for  bis  own  family 
nse.  After  such  agreement,  the  codefendant 
transferred  his  'interest  in  the  property  describ- 
ed In  the  agreement  to  plaintiff.  Plaintiff 
Bongbt  an  injunction  against  defendant  and  the 
codefendant,  alleging  that  they  were  collading 
together  in  derogation  of  plaintiff's  rights  and 
were  engaged  in  the  carrying  on  of  sach  ice 
bnsiness  In  the  name  of  the  codefendant,  and 
that  defendant  was  not  only  interested,  but  was 
a  partner  In  the  business.  Held,  that  plaintiff 
was  not  entitled  to  an  injunction  against  the 
codefendant  on  the  ground  that  defendant  had 
forcibly  dispossessed  the  plaintiff  for  the  pur- 
pose of  turning  a  certain  ice  house  over  to  the 
codefendant,  as  an  action  for  forcible  entry  and 
detainer  voold  have  afforded  the  plaintiff  ap- 
propriate as  well  as  prompt  relief.— Baker  v. 
Pottmeyer,  75  Ind.  451. 

[c]  (8VP.1883) 

Where  public  or  corporate  anthoritln  are 
threatening  to  do  an  act  which  may  by  lapse  of 
time  create  a  title  which  will  deprive  tiie  own- 
er of  bis  land,  he  may  maintain  injunction,  even 
thongb  be  shows  no  actual  damages.- Faust  v. 
City  of  Huntington.  91  Ind.  493. 


Sfio 

[d]     (Sap.  1S92> 

A  will  provided  that  the  devisee  of  a  life 
estate  should  not  sell  his  interest  in  the  land,  or 
bold  the  same  in  any  other  manner  than  by 
renting  it  out,  and  appointed  a  trustee,  who,  1n 
case  the  devisee  should  either  fail  to  keep  the 
taxes  paid,  or  attempt  to  sell,  should  take  pos- 
session of  the  lands,  and  rent  out  the  same, 
and,  after  paying  the  delinquent  taxes  and  ex- 
penses, turn  over  the  residue  to  the  devisee. 
Beld,  tbat  a  complaint  which  alleges  that  plain- 
tiff is  the  trustee ;  that  the  devisee  has  attempt- 
ed to  sell  the  land,  has  failed  to -keep  the  taxes 
paid,  and  has  permitted  the  land  to  be  sold  for 
taxes;  that  the  lands  have  not  been  redeemed; 
that  plaintiff  had  no  funds,  as  trustee,  with 
which  to  pay  taxes,  and  no  means  of  acquiring 
such  funds,  except  by  renting  out  tbe  land  as 
provided  in  the  will ;  that  defendant  intends  to 
take  possession  of  the  land ;  and  that  defend- 
ant is  insolvent— states  facts  sufficient  to  enti- 
tle plaintiff  to  have  defendant  enjoined  from 
entering  and  taking  possession  of  the  land.— 
Champ  T.  Kendtick,  80  N.  E.  787,  130  Ind. 
549. 

[e]  (Snp.  1900) 

Where  a  milroad  company  claimed  to  have 
purchased  a  canal  for  a  rigbt  of  way  and  an- 
other company  erected  a  bridge  over  tbe  canal, 
the  original  company  was  entitled  to  enjoin 
the  latter  from  appropriating  t^e  towpath  un- 
der tbe  bridge  on  a  complaint  alleging  that 
plaintiff  was  tbe  owner  and  in  possession  of 
tbe  land  and  space  under  the  bridge,  and  tbat 
defendants  forcibly  and  without  right  were  at- 
tempting to  appropriate  tbe  same  permanently 
to  their  own  use,  to  the  exclusion  of  the  plain- 
tiff.—Peoria  &  E.  R.  Co.  T.  Attica,  a  &  S.  R. 
Co.,  56  N.  E.  210,  154  Ind.  218. 

[f]  (App.  IflOfl) 

Where  a  city  is  about  to  take  land  of  a 
property  owner  for  street  purposes  without 
complying  with  the  statutory  provisions  gov- 
erning such  proceedings,  which  taking  will  re- 
sult In  the  excluding  of  plaintiff  from  the  en- 
joyment of  a  portion  of  the  property,  the 
threatened  trespass  is  of  a  permanent  character, 
to  restrain  which  injunction  will  lie.— Towd  of 
Syracuse  v.  Weyrick,  76  N.  B.  550,  37  Ind. 
App.  66. 

Fob  Cases  fbom  Otheb  States, 
See  27  Cent.  Dio.  Idj.  S  102. 
See,  also,  22  Cyc.  p.  831. 

§  50.    Eneroaoluitents  by  bnlliUnBS  or 

other  strnotuTOS. 

[a]  (Snp.  1SS9) 
Injunction  will  lie  to  prevent  a  railroad 
company  from  making  excavations,  layins 
tracks,  and  placing  switches  without  right  over 
the  land  of  another.— Lake  EMe  &  W.  B.  (3o. 
T.  Micbener,  117  Ind.  465,  20  N.  E.  254. 

n>]   (Snp.  1903) 
Plaintiff  claimed  title  to  land  including  a 
gravel  pit  of  wblcb  defendant  was  the  legal 
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ovner,  nnlns  its  title  had  been  barred  by 
plaintiff's  adverse  possenion.  Defendant  caus- 
ed its  snrveyor  to  drive  stakes  on  certain  of  the 
land  claimed  by  plaintiff,  and  plaintiff  alleged 
that  defendants  emjAorA  were  about  to  bnild  a 
fence  aroond  iba  land  and  deprive  him  of  pos- 
■essioD.  No  posts  had  been  placed  on  the 
ground  in  disrate,  or  other  trespass  committed, 
except  the  acts  of  the  snrveyor;  and  plaintiff, 
in  his  prayer  for  relief,  asked  tiiat  his  title  be 
quieted  against  defendant,  and  that  defendant 
be  enjoined  from  constmctiog  such  fence. 
Held,  that  plaintiff  had  an  adegnate  remedy  at 
law  for  any  Injoi?  be  mi|^t  sustain  by  sudi 
threatmed  ttopass,  and  an  injunction  was  im- 
properly granted.— Wabash  R  Go.  v.  Engleman, 
60  N.  B.  802,  100  Ind.  829. 

[c]    (Sup.  1904) 

An  averment  that  a  line  fence  erected  by 
an  adjacent  owner  was  partly  on  plaintiff's 
land  did  not  entitle  plaintiff  to  relief  on  a  bill 
to  enjoin  the  maiDtenance  of  the  fence. — Giller 
T.  West.  68  N.  E.  548.  102  Ind.  17. 

An  allegafion  that  an  adjacent  lot  owner 
was  about  to  build  a  fence  across  the  end  of 
plaintiff's  lot  did  not  entitle  her  to  an  injunc- 
tion, aa  the  act  would  amount  merely  to  a  tres- 
pass.—Id. 

For  Cases  fbou  Otheb  States, 
See  27  Cent.  Dig.  Inj.  S  103. 
See.  also.  22  Oyc.  p.  834. 

1 62.  ^—  Gnttlms  or  vemnval  of  timber. 

Amendment  of  pleading,  see  post,  |  121. 
Answer,  see  post,  |  119. 
Issues,  proof  and  variance,  see  post,  S  123. 
Right  of  administrator  to  soe,  see  Execviobs 
AND  Adhinistbatobs,  |  129. 

[a]  (Sup.  1&74) 

Tbe  owner  of  real  property  is  entitled  to 
an  injunction  to  restrain  the  cutting  of  timber 
thereon.— Owens  t.  Lewis,  46  Ind.  488,  15  Am. 
Bep.  29S. 

A  complaint  alleging  the  commlBrion  of  a 
trespass  upon  real  estate  by  enttltv  and  carry- 
ing away  timber,  and  alleglug  that  an  addition- 
al trespass  is  threatened  and  apprehended,  an 
asking  an  injunction  Is  good  on  demurrer.— Id. 

[b]  (Snp.  1879) 

Injuncdou  will  lie,  under  2  Rev.  St  1870, 
p.  93,  to  restrain  the  cutting  down  and  remov- 
ing of  walnut  timber  trees  from  land  reserved 
hy  a  landowner  as  a  timber  loL— Thatcher  T. 
Humble,  67  Ind.  444. 

[c]  (Sap.  1881) 

Injunction  will  not  lie  to  prevent  the  cut- 
ting of  timber  on  i^aintifl's  land  in  order  to 
open  a  highway,  when  the  damage  can  be  ac* 
curately  determined.— Smith  t.  Wddon,  78  Ind. 
454. 

[d]  (Sap.  18S9) 

A  complaint  alleging  that  plaintiff  is  the 
owner  of  land  described,  on  which  is  a  large 


quantity  of  growing  trees  suitable  tor  a  sngar 
ordiard;  that  defendant  is  now  cutting  and  de- 
stroying said  trees  and  threatens  to  cnttinae 
so  doing,  to  plaintiff's  irreparable  damage; 
tiiat  defendant  ia  insolvent ;  and  praying  for  a 
temporary  restraining  order,  and  on  final  bear- 
ing a  perpetual  injnnctionr-statea  a  good  came 
of  actim^-Glendening  t.  Obi,  118  Ind.  46^  2U 
N.  E.  639. 

Fob  Cases  fboh  Otheb  States, 
Sbb  27  Cent.  Dio.  Inj.  |  1(^ 
See,  also,  22  Cyc.  p.  832;  note,  22  L.  S. 
A.  233. 

I  S6>  Dlselosnre  or  ns«  of  tnda  sasrstai 

Demurrer,  see  post,  §  120. 

W  (Snp.  1900) 
A  paper-bag  company  employed  a  bag  mak- 
er who  bad  partially  perfected  a  papei^bag 
making  machine,  and  it  was  agreed  between 
them  that  the  employ^  should  be  retained  in 
the  employ  of  the  company,  and  receive  more 
than  usual  wages,  and  that  tbe  employer  sboald 
furnish  money  to  perfect  the  machine,  wludi 
should  belong  to  tbe  company  as  a  trade  secret, 
which  the  employ^  agreed  not  to  divulge.  Bdi 
that,  tbe  machine  having  been  perfected,  tbe 
employer  could  maintain  an  injunction  agsimt 
the  employe  to  prevent  the  latter  from  mann- 
factuting  the  machine  for  other  parties.— Wei- 
tervelt  v.  National  Paper  &  Supply  Gob,  57  N. 
E.  552,  154  Ind.  673. 

A  paper-bag  company  contracted  viitli  a 
bag  maker,  who  had  partially  perfected  a  bag- 
making  machine,  to  give  the  latter  permanot 
employment  in  consideration  of  bis  tumii^  tbe 
machine  over  to  the  company  and  perfecting  it 
at  its  cost;  the  machine  to  be  a  trade  secret  of 
the  employer,  which  the  employ^  agreed  not  v> 
divulge.  Held,  that  persons  who  had  knowl- 
edge of  the  contract  between  ^  company  and 
its  employs  could  be  enjoined  by  ancb  empl(v- 
er  from  reproducing  such  machines  from  itou 
and  information  furnished  them  by  sndi  m- 
ployfi.— Id. 

A  paper-bag  company  gave  permanent  em- 
ployment to  one  who  had  p&rtiaily  perfected  ■ 
machine  designed  to  so  fold  and  paste  one  end 
of  a  paper  tube  as  to  form  a  complete  paper 
bag,  in  consideration  of  such  employ^  convey- 
ing such  machine  to  the  company,  to  be  pei- 
fected  at  its  expense,  and  to  be  its  trade  secret, 
which  the  employ^  agreed  not  to  divulge.  HeU 
that,  in  an  action  by  tbe  employer  to  enjoia  tbe 
employs,  and  other  persons  colluding  with  bim, 
from  reproducing  such  machine  after  it  wu 
perfected,  an  allegation  that  at  the  time  of 
such  employment  there  were  in  eziatence  ma- 
chines which  would  fold  and  paste  a  paper  tube 
ao  as  to  form  a  complete  bag,  but  that  sodi 
machines  were  trade  secrets  not  known  to 
plaintiff,  did  not  make  tbe  petition  demorrsble, 
as  showing  that  tbe  machine  was  not  a  secret, 
or  raise  a  presumption  that  it  was  the  same 
kind  of  a  machine,  where  it  was  further  alleged 
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that  there  were  do  other  machines  like  the  one 
so  purchased. — Id. 

Fob  Cabeb  noK  Otheb  States, 

See  27  Cent.  Dig.  Inj.  S  HO;  40  Cent. 

Dig.  Propty.  fi  2. 
See.  also,  22  Cyc.  pp.  842,  843;  note,  58 

a  a  A.  8;  note,  133  Am.  St  Rep.  760. 

(C)  CONTHACTS. 
{  57.  Oontraets  «af««MU«  Im  cemaral. 

M     (SVP.  1892) 

The  tenant  of  an  apartment,  by  consent  of 
the  owner  of  the  hoose,  put  in  water  pipes,  to 
connect  with  the  main  pipes,  to  furnish  water 
to  his  apartment  Held,  that  the  right  to  re- 
ceive water  through  the  main  pipes  was  nut 
a  mere  license,  revocable  at  will  of  the  owner 
of  the  premises ;  and  a  mandatory  injanction 
would  issne  to  compel  the  owner  to  permit  the 
water  to  flow  through  the  main  pipes,  which 
he  had  stopped  up.— Bmuns  t.  Glesige,  130  Ind. 
367,  20  N.  E.  lOei. 

Defendant  dty,  Ify  special  ordinance,  had 
contracted  vith  plaintiff  for  lighting  Its  streets 
with  gas,  and  sabseqoently,  by  another  ordi- 
nance, extended  the  terms  thereof  for  25  years, 
nnder  conditions  which  plaintiff  acc^ted.  Un- 
der its  terms,  as  the  contract  tiien  stood,  the 
dty  might  at  any  time  determine  npon  the  snb- 
stitntion  of  deetildty  for  gas,  such  change  to 
be  made  by  plaintiff,  bnt  leaving  the  nnmher 
and  price  of  the  lights  thus  furnished  to  be  fixed 
by  an  equitable  agreement  to  be  afterwards 
made.  It  appeared  that  the  common  council 
did  so  determine,  notifying  plaintiff  that  it 
would  receive  Its  competitive  bid  for  tiie  con- 
tract, whereupon  plaintiff  rolled  tiiat  it  was 
ready  to  make  the  substitution,  and  that  it  was 
ready  to  agree  upon  the  "equitable"  terms. 
Plaintiff  declined  to  bid  for  the  contract  It 
nowhere  appeared  in  the  complaint  that  plaintiff 
evw  offered  to  furnish  electric  lights  for  their 
reasonable  value.  BMt  that  the  fact  that  the 
terms  of  tihe  wlu^  agreement  had  not  been 
definitely  settled  between  the  parties  precluded 
the  Issuance  of  an  injunctiou  restraining  the 
city  from  contracting  with  any  one  dse  to  far^ 
nish  it  with  dectric  light— Garii|^t  &  Coke  Co. 
of  New  Albany  v.  CSty  of  New  Albany,  130  Ind. 
600,  SO  K.  &  462. 

[C]     (Sap.  1897) 

A  contract  providing  that,  if  defendant 
should  not  be  prohibited  from  using  natural  gas 
from  a  well,  it  would  continae  to  furnish  i^ain* 
tiff  with  gas  sufficient  for  the  purpose  of  operat- 
ing a  certain  electric  light  plant  so  long  as  the 
well  should  supply  gas,  is  snffidently  definite 
to  entitle  plaintiff  to  maintain  an  action  of  in- 
junction when  defendant  threatens  to  refuse 
to  supply  the  gas. — Xenia  Real-Estate  Co.  v. 
Macy,  47  N.  E.  147,  147  Ind.  S6& 

Plaintiff,  in  the  ctmiplaint  tor  an  injunc- 
tion, alleged  that  defendant  had  agreed  to  fnr- 

TUa  IMcoat  Is  ••mpllod  on  the  Sey-N 


nish  him  with  natural  gas  for  bis  electric  light 
plant  and  power  house ;  that  under  such  agree- 
ment plaintiff  had  built  his  plant,  and  relied 
on  it  to  comply  with  his  contracts  to  furnish 
light  to  a  certain  town  and  its  private  consum- 
ers; that  defendant  was  threatening  to  discon- 
nect the  plant  from  defendant's  gas  well, — and 
prayed  for  an  injunction  and  damages.  Held, 
that  the  complaint  stated  facts  sufficient  to  en- 
title plaintiff  to  an  inJuncti<Hi^Id. 

[d]     (9119. 1806) 

Where  a  gas  compai^  agreed  to  famish 
gas  for  three  stoves  to  plaintiff's  grantor  as 
long  as  certain  pipe  Unes  over  the  grantor's 
farm  were  in  operation,  if  the  use  of  pipe  lines 
has  been  abandoned  as  a  means  of  conveyance 
even  though  the  company  has  not  abandoned 
its  btniness,  plaintiff  cannot  maintain  injunc- 
tion to  compel  the  furnishing  of  gas  under  the 
contract— Connersville  Natural  Gas  Oo.  v.  Mof- 
fett  104  Ind.  585,  73  N.  E.  804. 

[«]     (Sap.  IM?) 

An  Injunction  will  not  He  to  prevent  the 
breach  of  a  contract  to  supply  beat  for  a  build- 
ing at  a  specified  rate  per  year  as  long  as  de- 
sired by  the  owner,  as  the  contract  is  not  bind- 
ing for  want  of  mutuality.— Fowler  Utilities  Co 
V.  Gray,  168  Ind.  1,  70  N.  E.  807,  7  L.  R.  A. 
(N.  S.)  726, 120  Am.  St  Rep.  344. 

An  apprehended  injury,  resulting  from  a 
breach  of  contract,  will  not  be  restrained,  un- 
less the  petitioner  is  without  adequate  remedy 
at  law,  and  the  contract  be  free  from  doubt 
and  not  uncertain  or  vague  in  its  terms. — Id, 

An  Injunction  wilt  not  be  granted  to  re- 
strain a  breach  of  contract,  when  complain- 
ant's promises  are  of  such  a  nature  that  th^ 
cannot  be  specifically  enforced,  unless  they  have 
been  already  performed.— Id. 

Fob  Casks  fboh  Other  States, 

See  27  Cent.  Dig.  Inj.  H  111-113. 
See,  also,  22  Cyc.  p.  844 ;  note,  48  L.  B.  A. 
842. 

S  59*  BreaelieB  of  contraet  wUeh  mmj  bo 
reatralaed  in  (aiieral. 

Answer,  see  post;  {  IIOl 

[a]  (Sap.l8Bl) 
Defendant  entered  into  an  agreement  with 
plaintiff  and  his  codefendant  on  the  transfer 
by  him  to  them  of  certain  icehouses  In  Logans- 
port  binding  himself  to  give  to  them  the  pref- 
erence of  renting  all  the  Icehouses  owned  by 
him  or  which  he  at  any  time  might  own  and 
binding  himself  to  them,  or  either  of  them,  not 
to  again  engage  within  sndi  city  In  the  busi- 
ness ot  selling  or  deUvezing  ice  enee^t  for  his 
own  fimilly  use.  After  such  agreement,  the  co- 
defendant  transferred  his  interest  in  the  prop- 
erty described  in  the  agreement  to  plaintiff. 
Plaintiff  sought  an  injunction  against  defendant 
and  the  codefendant  alleging  that  they  were 
colluding  together  in  derogation  of  plaintiff's 
rights,  and  were  engaged  In  the  carrying  on  of 


■bar  SystoH.  Tor  eKplAutloMi  aoo. 

Digitized  by 


INJUNCTION.  U  (O.        [Slnd.Dis.-PKc*  8321        |  59 


Bucb  ice  business  in  the  name  of  the  codefend- 
aDt,  and  that  defendant  vas  not  only  interest- 
ed, but  was  a  partner,  10  tbe  business.  Beld, 
that  plaintiff  was  not  entitled  to  relief  by  in- 
junction against  tbe  codefendant  on  the  ground 
that  be  took  a  lease  of  an  icehouse,  to  the  use 
of  which,  under  tbe  contract  and  assignment 
thereof,  the  plaintiff  had  a  preference;  it  ap- 
pearing that  defendant  offered  to  renew  the 
lease  to  plaintiff  for  a  price  named,  but  the 
plaintiff  refused  the  terms,  and  then  the  lease 
was  made  to  the  codefendanL— Baker  v.  Pott- 
meyer,  75  Ind.  401. 

[b]  (Sn*.  1882) 

A  court  <^  equity  may  decline  to  enjoin  the 
breach  of  a  restricdve  clause  in  a  contract 
irbere  the  disproportion  between  tbe  restric- 
tion and  the  consideration  Is  bo  great  as  to 
render  the  agreement  oppressive.— Thayer  v. 
lounge,  8G  Ind.  259. 

[c]  (SDp.  1691) 

Where  a  party  to  a  contract,  which  stip- 
ulates tile  damages  for  its  breach,  practices 
medicine  in  a  certain  locality,  contrary  to  tbe 
terms  of  the  contract,  the  party  injured  has  an 
adetiiiate  legal  remedy  by  an  action  for  the 
stipulated  damages,  and  injunction  to  restrain 
the  breach  will  not  lie.— Martin  T.  Murphy,  129 
Ind.  4G4,  28  N.  E.  1118. 

[d]  (Sap.  1S94) 

Injunction  will  not  issue  to  restrain  a 
city  which  is  solvent  from  committing  a  breach 
of  an  agreemeut  existing  between  itself  and 
plaintiff,  by  the  terms  of  which  plaintiff  is  to 
furnish  defendant  with  lights  for  a  stated  peri- 
od of  time,  and  to  prevent  its  contracting  with 
another  than  plaintiff  therefor.  —  Gaslight  & 
Coke  Co.  of  New  Albany  v.  City  of  New  Al- 
bany, 139  Ind.  CtiO,  39  N.  E.  4G2. 

[el    (Sop.  1900) 

Where  a  gas  company  furnishing  com- 
plain&Dta  gas  unaer  a  contract  to  furnish  each 
of  them  gas  for  use  in  their  dwellings  so  long 
as  a  sufficient  amount  would  flow  from  the 
well,  gave  notice  that  it  would  cut  off  the  gas, 
claiming  that  the  flow  liad  so  diminished  that 
there  was  no  longer  suflScient  to  supply  plain- 
tiffs, plaintiffs  were  not  entitled  to  an  injunc- 
tion restraining  the  cutting  off  of  the  gas  on  the 
gi-onnd  of  irreparable  injury,  there  being  no  evi- 
dence that  they  had  no  other  means  of  heating 
and  lighting  their  houses,  or  that  they  could  not 
have  procured  such  means  subsequent  to  tbe 
company's  notice. — Loy  v.  Madison  &  H.  Gas 
Co.,  58  N.  E.         156  Ind.  332. 

[f]     <App.  1902) 

Injunction  will  lie  to  restrain  a  lessee  un-' 
der  a  natural  gas  lease  from  cutting  off  the  sup- 
ply of  natural  gas  which  he  has  agreed  to  fur^ 
nish  the  lessor  and  his  assigns,  where  great  In- 
jury will  result  from  tbe  cutting  off  of  the  gas, 
and  there  Is  no  adequate  remedy  at  law.— Simp- 
son T.  Pittsbui^h  Plate  Glass  Co.,  62  N.  BL 
753,  28  Ind.  App.  343. 


[Kl    (App.  1902) 

Where  a  contractor  had  agreed  nith  the 
board  of  supervisors  to  use  certain  limestone  in 
the  macadamising  of  a  road,  and  was  using  and 
threatening  to  use  wordiless  shale  and  slate,  tbe 
right  to  sue  od  the  contractor's  bond  for  dam- 
ages thereby  inflicted  was  not  such  an  adeqnate 
remedy  at  law  as  to  preclude  injunction  by  a 
taxpayer.— Miller  r.  Bowers,  60  N.  S.  559,  3U 
Ind.  App.  116, 

Ih]    {App.  1903) 

filuity  will  interfere  to  prevent  IrreparaMe 
injury  through  the  revocation  of  an  oral  execut- 
ed license  respecting  real  property. — Dodge  t. 
Johnson,  07  N.  B.  560,  32  Ind.  App.  47L 

[il  (App.  1903) 
Where  a  contract  to  purchase  electric  cur- 
rent for  a  period  of  five  years  provided  that,  in 
consideration  of  the  rate  fixed,  the  consnnitf 
should  not  use  any  electric  current  on  the 
premises  not  furnished  by  complainant,  coo- 
plainant  was  entitled  to  an  injunction  to  n- 
strain  the  consumer  from  so  using  currrat  fv 
ttisbed  by  others,  though  the  contract  was  doe 
one  that  a  court  of  equity  could  compel  ^ 
fendant  to  specifically  perform. — Beck  v.  Indi- 
anapolis Light  &  Power  Co.,  76  N.  E.  31%  99 
Ind.  App.  GOO. 

Complainant,  a  pnblic  service  corporatioe, 
supplying  electricity  and  bound  to  supply  ai^li- 
cants  on  certain  conditions,  contracted  to  nip- 
ply  defendant  at  a  special  price  per  lOfilfi 
watts  used  for  a  period  (rf  five  years;  defend- 
ant agreeing  that  during  such  period  no  cnneiil 
furnished  by  any  other  company  should  be  used 
on  the  premises,  and  that  be  would  pay  at 
a  dollar  a  month.  Held,  that  for  a  breach  of 
such  contract  by  defendant  in  disconnectiDe 
complainant's  wires,  and  using  electridty  tm- 
nished  by  another,  complainant  had  no  td^ 
quate  remedy  at  law. — ^Id. 

As  the  law  favors  the  performance  of  val- 
id contracts,  ft  is  not  against  good  conscieoR 
to  restrain  conduct  which  is  contra^  to  a  con- 
tract.—Id. 

[il    (Sap.  1907) 

Suits  in  equity  For  an  Injunction  to  preven: 
the  breach  of  a  contract  are  governed  by  Ibe 
rules  of  law  applicable  in  suits  for  spedfic  per 
fonnance.— Fowler  Utilities  Co.  v.  Gray,  1©* 
Ind.  1.  79  N.  R  897.  7  U  B.  A.  <N.  &)  72^ 
120  Am.  St  Bep.  344. 

[k]     (App.  1910) 

Plaintiff  is  not  entitled  to  an  injanctioB 
under  an  agreement  which  he  has  violated.  pn~ 
sumptively  to  the  injury  of  the  adverse  pan.v. 
because  the  adverse  party  may  bring  8nccf«i« 
actions  for  damages  for  the  various  breaches.— 
Earth  v.  Pittsbuiv,  C,  0.  &  St  L.  B.  Co..  91 
N.  E.  488. 

Fob  Cases  fbov  Other  States, 

See  27  Cent.  Diq.  InJ.  f|  114-116,  12S 
See,  also,  22  Cyc.  pp.  848-S^;  note. 

L.  R.  A.  842. 
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161.  OoBtraets  im  restMlat  of  trad*. 

PlMdiiiff,  see  post,  |  118. 

[a]  (Sup.  1S65) 

B.  &  S.  sold  oat  their  stock  to  D.  &  Co., 
vho  were  in  the  same  business,  and  agreed  not 
to  resume  business  in  that  place.  ACterwards 
B.  &  S.  took  in  an  additional  partner  aad  re- 
sumed the  buslnees  there.  Held,  that  the  coort 
of  common  pleas  had  jurisdiction  of  a  suit  for 
an  injunction.— Beard  t.  Dennis,  6  Ind.  200,  G3 
Am.  Dec  880. 

[b]  (Svp.  1831) 

Defendant  entered  into  an  agreement  with 
plaintiff  and  his  codefendant  on  the  transfer 
l>y  him  to  them  of  certain  icehouses  in  tx>gans- 
port  binding  himself  to  give  to  them  the  pref- 
erence of  renting  all  the  icehouses  owned  by 
him  or  which  he  at  any  time  migbt  own  and 
binding  himself  to  them,  or  either  of  them,  not 
to  again  engage  within  such  city  in  the  business 
of  sellioi:  or  delivering  ice,  except  for  his  own 
family  use.  After  such  agreement,  the  code- 
fendant  transferred  bis  interest  in  the  property 
described  in  the  agreement  to  plaintiff.  Plain- 
tier  sought  an  injunction  against  defendant  and 
tue  codefendant,  alleging  that  they  were  collud- 
ing together  in  derogation  of  plaintifiTs  rights 
and  were  engaged  in  the  carrying  on  of  such  ice 
bosineas  in  the  name  of  the  codefendant  and 
that  defendant  was  not  only  interested,  but  was 
a  partner  in  the  business.  Held,  that  the 
plaintiff  was  entitled  on  proof  that  the  code- 
fendant was  receiving  aid  from  the  defendant 
In  prosecuting  the  business  in  violation  of  the 
agreement  to  an  injunction  against  tbem.— Bak- 
er T.  Pottmeyer,  75  Ind.  461. 

[e]    (Sup.  1882) 

One  physician,  who  alleged  that  he  had 
paid  to  another  $150  to  relinquish  a  practice 
worth  $5,000  per  annum,  and  that  the  latter 
had  resumed  practice,  aeked  for  an  injunction. 
Held,  that  it  should  be  refused,  and  the  par- 
ties left  to  assert  their  rights  at  law.— 'Thayer 
T.  Yonnge,  86  Ind.  258. 

[d]     (Sup.  1889) 

Where  it  appears  that  defendant  has  vio- 
lated his  agreement  to  sell  his  good  will  in 
the  practice  of  medicine  and  not  to  practice  in 
a  certain  district  for  a  number  of  years,  and 
the  breach  of  the  contract  has  caused,  and  is 
likely  to  cause,  plaintiffs  damage,  and  defend- 
ant is  insolvent,  plaintiffs  are  entitled  to  an 
injunction.— Pickett  v.  Green.  120  Ind.  6S4,  22 
N.  El  737. 

M     <8b».  UB6> 

Where  one  contracts  not  to  engage  In  a 
certiUn  bnrineBS  in  a  certain  town,  he  and  oth- 
eta,  actinc  aa  hla  lepreaentatiTes,  will  be  en- 
joined from  canyiitK  on  snch  businen  in  lacfa 
place.— Bisel  t.  Hayes,  141  Ind.  41,  40  N.  B. 
119. 


m  (8lt».U»5) 

Where  a  phyddan  contracts  wlUi  anoth- 
er physician  to  "retire  from  the  practice  of  med- 
icine and  surgery"  in  a  certain  city,  and  ceases 
to  practice  for  several  months.  Injunction  will 
lie  to  restrain  aubsegoent  practice  by  falm  in 
such  dty.  thoui^  the  contract  contains  no  ex- 
press provision  against  a  resumption  of  prac- 
tice, or  any  provision  as  to  the  length  of  the 
retirement— Beatty  t.  Coble,  142  Ind.  829,  41 
N.  E.  590. 

[B]    (Snp.  1896) 

On  breach  of  a  contract  not  to  engage 
In  a  certain  business  In  a  certain  locality,  no 
sum  being  provided  as  liquidated  damages  for 
breach  of  the  contract,  an  injunction  will  lie 
to  restrain  the  offending  lurty  from  engaging 
in  such  business.— O'Neal  v.  Hities.  146  Ind.  32, 
43  N.  E.  946. 

Fob  Cases  fbou  Othes  States, 

Sbb  27  Cent.  Dig.  Inj.  S8  120-123. 
See,  also,  22  Cyc.  pp.  865-869. 

I  62.  CoTenants  aa  to  ase  of  pmnises. 

[a]  <Sap.  1900) 
Where  a  lessee  violates  a  covenant  in  the 
lease  that  he  will  sell  no  beer  on  the  premises 
except  that  manufactured  by  a  named  brewing 
company,  an  injunction  will  He  against  him; 
the  remedy  at  law  being  inadequate.— Ferris  v. 
American  Brewing  Co.,  58  N.  B.  701,  156  Ind. 
539,  52  Ll  R,  A.  305. 

Fob  Cases  fhom  Otoeb  States, 

See  27  Cent.  Dig.  Inj.  $S  124-127,  129; 

16  Cent.  Dig.  Deeds,  f  546;  32  Cent. 

Dig.  Land.  &  Ten.  f  486. 
See,  also,  22  Cyc.  pp.  859-864;  note,  69 

Am.  Dec.  70. 


(D)  COUPORATE  FRANCHISES.  MANAGE- 
MENT. AND  DEALINGS. 

{ 66.  Eatereise   or   mlsnse   of  oorpovata 
fTanohlse  or  powers. 

Fob  Cases  fbom  Otheb  States, 
See  27  Cent.  Dig.  Inj.  |  135. 
See,  also,  10  Cyc.  p.  984,  22  Cyc.  pp.  873- 

878. 

S  67.  ^—  In  generaL 

[a]  (Sap.  1873) 

One  who  is  about  to  be  damaged  by  an 
act  of  a  company,  assuming  to  act  as  a  cor- 
poration but  never  legally  organized  as  such, 
may  bring  an  action  for  injunction  against  the 
company  in  its  corporate  name.— Newton  Coun- 
ty  Dralniiv  Ca  y.  NoCslnger,  43  Ind.  606. 

[b]  (S«».  isn) 

Ittjunctlon  win  not  He  to  prevent  the  con- 
struction of  a  railroad  by  a  legally  organized 
company  on  the  ground  that  the  company  fraud- 
ulently intends  to  build  only  a  part  of  the  line. 
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—Aurora  ft  C.  R.  Co.  T.  C3ty  of  Lawi«ace- 
burgh,   56  Ind.  80. 

Fob  Cases  fbou  Otheb  States, 
See  27  Cent.  Dig.  Inj.  §  135. 
See,  also,  22  Cyc.  pp.  873-878. 

S  60.  MaucemeBt  of  oorpovata  aff aln  or 
Imaiuei*. 

Fob  Cases  fbom  Other  States, 

StE  27  Cent.  Dig.  Inj.  §g  130,  137. 
See,  also,  10  Cyc.  p.  984,  22  Cyc.  pp.  875- 
878. 

g  TO.  -~  In  csneral. 

[a]  (Snp.  1897) 

A  complaint  by  policy  holders  Id  a  mu- 
tual insurance  company  alleging  that  the  com- 
pany liflB  accepted  proofs  of  loss  on  a  fraudu- 
lent policy,  and  is  about  to  pay  the  Kame  from 
the  funds  of  the  company,  though  the  officers 
know  that  the  policy  ia  fraudulent;  that  the  ofTi- 
cers  have  refused  to  contest  said  claim,  though 
requested  by  plaintiffs,  and  will  not  defend  suit 
thereon, — sufficiently  shows  that  plaintiffs  have 
no  adequate  remedy  at  law,  and  are  entitled  to 
an  injuDctioD. — Carmien  v.  Cornell,  148  Ind. 
83,  47  N.  E.  2ia 

[b]  iSup.  1S97) 

^*here  tbe  stocklioIdeR  of  a  corporation 
have  divided  into  two  factions,  ha.ve  held  rival 
meetings,  and  each  meeting  has  elected  direc- 
tors, an  injunction  will  not  be  issued  at  the  suit 
of  one  set  of  directors  to  restrain  the  other 
from  interfering  with  them  in  the  business  of 
the  corporation,  since  a  proper  and  adequate 
remedy  at  law,  to  contest  their  election,  is  siv- 
en  by  the  common  law  and  by  Rev.  St.  18W.  8 
1145  (Rev.  St.  18S1.  S  1131),  providing  that 
"an  information  may  be  filed  against  any  per- 
son or  corporation  •  •  •  when  any  person 
shall  usurp,  intrude  into,  or  unlawfully  hold  or 
exercise  any  •  •  *  office  in  any  corporation 
created  by  authority  of  this  state."— Carmel 
Natural  Gas  &;  Improvement  Co.  v.  Small,  47 
N.  E.  11,  50  N.  E.  476,  350  Ind.  427. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Dig.  Inj.  §S  13C>.  137. 
See,  also,  note,  1  L.  R.  A.  (N.  S.)  571. 

§  72.  Dlipoaltlftn  of  or  dealliwi  wltli  ear* 
porste  propertr. 

[a]    (Snp.  1873) 

An  injunction  will  not  lie  to  prevent  the 
board  of  directors  of  a  corporation  from  allow- 
ing a  fraudulent  account  against  it,  since  the 
allowance  of  claims  rests  in  the  discretion  of 
such  board.— Rogera  v.  La  Fayette  Agricultural 
Works,  52  Ind.  20G. 

For  Cases  fbou  Otheb  States, 
See  27  Cent.  Dig.  Inj.  S  138, 
See,  also,  22  Cyc.  p.  S7o. 


8  73.  Inf  rlnc«nMBt  or  dmial  of  tigkU  of 
atocUkolders* 

[a]  fApp. 

Injunction  is  the  proper  rmiedy  for  a 
Btodtbolder,  where  his  rights  will  he  prejudicet) 
by  a  proposed  unauthorized  action  of  tbe  cor- 
poration or  its  directors.— Redkey  Citizens'  Nat- 
ural Gas,  Light,  Fuel  &  Petroleum  Co.  T.  Oir, 
60  N.  E.  716,  27  Ind.  App.  1. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Inj.  88  139,  14a 
See,  also,  22  Cyc.  pp.  875-878. 

(E)  PUBLIC  OFFICERS  AXD  BOARDS 
AND  MUNICIPAUTIES. 

g  74.  Ofloora  mmA  ofielal  aets  wUek  wag 
be  restralaod  Im  seneral. 

fa]  (Snp.  1SS8) 
A  ministerial  officer  who  is  engaged  in  ex- 
ecuting an  order  of  court  and  obeys  the  ord^r 
cannot  be  enjoined,  nor  can  an  officer  who  ion 
what  tbe  law  commands  be  restrained  by  in- 
junction.— Montgomery  v.  Wasem,  15  N.  E. 
795,  19  N.  E.  184.  116  Ind.  S4a 

Fob  Cases  ntoic  Othkb  States. 

See  27  Cent.  Dig.  Inj.  88  142,  150. 
See,  also,  22  Cyc  pp.  87^-884;  notes,  19 
L.  R.  A.  64,  3  L.  R.  A.  <N.  S.)  382. 

8  76.  Oowtr  or  town  boards  and  ^san. 

Finding  of  jury,  see  post,  8  130. 

W     (Snp.  1876) 

Fraud  may  be  a  ground  for  enjoining  tb° 
carrying  out  of  an  order  of  commissioners  fw 
relocating  a  county  seat,  if  It  entera  into  tbe 
order  itself,  but  not  so  of  fraud  practiced  up- 
on the  commissionen  in  procuring  petitionfl,  or 
any  other  matter  which  might  l>e  contested  dD^ 
ing  tbe  proceedings. — Marklc  t.  Board  of  Oou'R 
of  CTay  County,  55  Ind.  185. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  loj.  8S  145,  V)0,  157. 
See.  also,  22  Cyc  p.  SS2. 

8  77.  Mnniolpalities  mnA  uwmlelpal 
eera  In  seneral. 

Answer,  see  post.  8 

[a]   (Snp.  1884) 

Where  the  petition  for  the  annezatun  of 
territory  is  sufficient  on  its  face  to  confer  ju- 
risdiction of  the  subject-matter,  tbe  proceedinet 
based  on  it,  though  erroneous,  cannot  be  over 
thrown  by  Injunction,  as  tbe  appropriate  len- 
edy  is  by  appeal.— Ci^  of  Terre  Bante  t. 
Beach,  96  lad.  143. 

Fob  Cases  fbou  Other  States, 

See  27  Cent.  Dig.  Inj.  88  146,  147. 
See,  also,  22  Cyc  pp.  888-S82:  notes.  23 
Ia  R.  a.  301,  2  L.  R.  A.  (X.  S.)  678v  GS3. 
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1 79.  Hlsbway  boards  and  offlear*. 

[a]  (Snp.  1884) 

Ad  injanctioa  will  not  lie  to  restraiD  the 
execution  of  an  order  of  a  board  of  county  com- 
missioners laying  out  a  highway  onleBs  the  or- 
der is  Toid;  for,  if  the  proceedings  are  merely 
irregular  or  errooeoas,  the  remedy  is  by  ap- 
peal.—Ettrwin  T.  Fnlk,  M  Ind.  235. 

[b]  (Sup.  18S4) 

A  complaint  against  county  commission- 
ers, that  by  proceedings  nnder  the  law  the  su- 
perintendent of  roads  had,  in  constructing  a 
highway,  cut  down  a  ridge,  so  that  a  stream 
flowing  by  plaintifTa  land  and  crossing  the  o>ad. 
and  which  had  from  time  immemorial  beea 
prevented  from  flowing  onto  bis  land  by  said 
ridge,  was  allowed  to  flow  thereon,  held  to  show 
no  cause  for  mandamus  or  InJuQCtion;  It  not 
appearing  but  what  the  officers  did  their  dnty, 
and  that  damages  were  properly  assessed.— 
State  ex  reL  Robinson  v.  Hanna,  97  Ind.  4G&. 

[c]  (Sap.  1901) 

Bums'  Rev.  St.  1894,  S§  6924-0934,  as 
amended  by  Bums'  Supp.  1897,  H  6M4,  692-5, 
6928,  provide  that  the  county  commissioners  on 
petition  may  submit  the  question  of  improving 
designated  roads  to  a  vote  of  the  township,  and 
authorize  the  commissioners  to  build  the  road, 
and  to  hear  and  determine  all  complaints  in  re- 
gard to  Boch  improvements  and  taxes  levied 
therefor,  and  that  any  taxpayer  of  the  connty 
may  appeal  from  any  order  of  the  board  to  the 
circuit  court,  field,  that  an  action  cannot  be 
maintained  by  a  taxpayer  to  enjoin  the  com- 
missioners from  constructing  a  road,  since  the 
commisBioners  had  full  and  complete  jurisdic- 
tion of  the  subject-matter,  and  an  appeal  from 
fhelr  decision  afforded  an  adequate  remedy  at 
law.— Lowe  v.  Board  of  Com'rB  of  White  Conn- 
ty, 69  M.  E.  406,  156  Ind.  163. 

For  Cases  fboh  Otheb  States, 
See  27  Cent.  Dig.  Inj.  f  140. 
See,  also,  22  Cyc.  p.  883. 

S  80.  EleotltnM  and  eloetlon  offlecM. 
la]   (Sup.  1862) 

Ad  election  having  been  improperly  held 
for  the  filling  of  a  vacancy  In  the  office  of 
common  pleas  Judge,  the  court  refused  to  issue 
an  injunction  by  which  it  was  sought  to  re- 
strain the  governor  from  ■  commissioning  the 
party  claiming  to  be  elected  and  the  latter 
from  accepting  the  office.— Beal  t.  Bay,  17  Ind. 
5.'H. 

[bl  (Bap.  1896) 
A  rait  to  enjoin  the  holding  of  an  elec- 
tion for  members  of  the  legislature  nnder  a 
certain  apportionment  act,  on  t^e  ground  that 
it  was  unconstitutional,  should  not  be  enter- 
tained, there  belny  no  other  act  under  which  it 
could  be  held.— Fesler  v.  Brayton,  145  Ind.  71, 
44  X.  E.  37.  32  L.  K.  A.  378. 


Fob  Cases  from  Otheb  States, 
See  27  Cent.  Dig.  Inj.  S  151. 
See,  also,  22  Cyc.  pp.  8S5,  SS6. 

S  81.  Appolntmant  or  removal  of  officers. 

[a]     (.Sap.  1598) 

Injunction  is  the  proper  remedy  when  one 
occupying  the  office  of  mayor  seeks  to  stay  the 
intrusion  of  another  claimant  into  the  office 
until  title  thereto  should  be  determined  by 
proper  legal  remedy.— Parsons  v.  Durand,  49  N. 
E.  1047,  150  Ind.  203. 

A  common  council  assumes  a  jndidal  func- 
tion in  deciding  the  legal  rights  of  adverse 
claimants  to  a  mayor's  office,  and  enforcing  Ita 
decision  by  a  short  method  of  ejecting  the  in- 
cumbent, and  is  liable  to  be  enjoined  there- 
from.— Id. 

Fob  Cases  rsoic  Otbkb  States, 
See  27  Cent.  Dig,  IdJ.  i  152. 
See.  also,  22  Cyc.  pp.  885,  886. 

§  83.  IKeetlncs  and  proeeedlncs  of  boarda 
or  other  bodlea. 

[a]  (Sup.  IMS) 
Where,  In  a  suit  by  a  physician  to  re- 
strain the  state  board  of  medical  examiners 
from  hearing  and  determining  charges  against 
him  and  revoking  his  license  to  practice  medi- 
cine, the  complaint  alleged  that  the  board  had 
conspired  with  a  third  person  to  deprive  plain- 
tiff of  his  license,  the  fact  that  &e  third  person 
was  not  in  the  state  and  could  not  be  com- 
pelled to  attend  the  hearing  of  the  charges,  and 
that  the  board  would  try  the  charges  without 
his  presence  or  testimony,  fumlsbed  no  ground 
for  enjoining  the  board  from  hearing  and  deter- 
mining the  chaises.— Spurgeon  t.  Rhodes,  78 
N.  E.  228,  167  Ind.  1. 

Foe  Gases  fbom  Otheb  States, 
See  27  Cent.  Dig.  Inj.  i  153. 

{85.  Enforeement  of  statntes,  ordliuui- 
oes,  or  oilier  regnlations. 

[r]    (Snp.  1873) 

Injunction  will  lie  to  restrain  action  un- 
der a  void  city  ordinance.- Spiegel  v.  Gansbeiy, 
44  Ind.  418. 

D>]   (Bvp.  1S91) 

Though  a  court  of  equity  may  In  a  proper 
case  enjoin  the  enforcement  of  dty  ordinances 
to  prevent  a  multiplicity  of  actions,  yet,  where 
the  ordinance  whose  enforcement  is  sought  to 
be  enjoined  is  not  void,  a  court  of  equity  can- 
not determine  whether  the  plaintiff  is  guilty  of 
its  violation.— Davis  t.  Fasig,  27  N.  E.  726, 
12S  Ind.  271. 

Where  all  the  provisions  of  an  ordinance 
are  not  void,  its  enforcement  cannot  be  en- 
joined.— Id. 

[e]   (Sap.  1907) 
The  enforcement  of  an  ordinance  prohibit- 
ing the  establishment  and  maintenance  of  a 
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Rkating  rink  will  not  he  enjoined,  where  plain- 
tiff, wtio  contemplated  erecting  one,  was  pro- 
ceeding upon  the  mistaken  theory  that  the  or- 
dinance prohibited  the  mere  erection  of  the  rink 
without  obtaining  the  city's  permit,  since  pros- 
ecution for  violation  of  the  ordinance  was  not 
impending  or  imminent.— Princess  Amusement 
Co.  V.  Metzger.  169  Ind.  376,  82  N.  E.  758. 

That  a  city  ordinance  is  void  is  not  alone 
sufficient  ground  for  enjoining  Its  enforcement 
-Id. 

[dl    (Sap.  IdOT) 

Though  courts  will  arrest  an  nnreasonabte 
exercise  of  the  police  power,  where  there  is  an 
attempt  thereby  to  lay  a  burden  on  a  subject 
in  the  enjoyment  of  his  property,  the  courts 
recognize  that  there  is  authority  within  the 
Geld  of  legislative  discretion  wherein  the  law- 
making power  is  absolute.— rittsburgh,  C,  C.  & 
St.  I*  R.  Co.  T.  Hartford  City.  170  Ind.  674. 
82  N.  E.  787,  85  N.  E.  362,  20  I*  B.  A.  (N. 
S.)  461. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Dig.  Inj.  §S  ir>r>,  l.VJ. 
See,  also,  22  Cyc.  pp.  801,  802;  note,  118 
Am.  St  Sep.  872. 

1 80.  XTnanthorlsed    or   franditlent  im> 
prorements  or  contracts. 

Remedies  of  taxpayers,  see  Counties,  {  196; 
Municipal  Cobfobattoks,  §  003;  Schools 
AND  School  Distbicts,  |  111;  Towns,  S 
61. 

[al    (Snp.  1858) 

Injunction  is  tbe  proper  remedy  to  prevent 
township  trustees  from  erecting  a  school  bonse 
on  a  site  irregularly  selected.— State  ex  rel.  El- 
liott V.  Custer,  11  Ind.  210. 

[b]    (Snp.  1S75) 

Under  Acta  1872-73  (Sp.  Sess.)  p.  17,  the 
Iraard  of  county  commissioners  cannot  let  a 
contract  for  the  building  of  a  court  house  at 
any  other  time  than  that  fixed  in  the  advertise- 
ment for  bids.  Held,  that  where  the  commis- 
aionera  were  pvevented  by  injunction  from  re- 
ceiving bids  and  letting  tbe  work  at  tbe  time 
spedfled  in  tbe  advertisement,  and  tbe  injunc- 
tion was  afterwards  dissolved,  and  tbe  work 
was  let  at  a  subsequent  time,  an  injunction 
would  issue  to  restrain  the  building  of  tbe 
court  house  under  such  contract— Board  of 
Com'rs  of  Benton  County  t.  Templeton,  51 
Ind.  266. 

tc]     (Sup.  1S78) 

Injunction,  and  not  a  writ  of  prohibition. 
Is  the  proper  remedy  to  prevent  a  municipality 
from  executing  a  contract  to  construct  a  side- 
walk along  the  plaintiffs  land.— Corporation  of 
Blafftcm  V.  Silver,  63  Ind.  262. 

[d]    (Sap.  ISU) 

Townsblp  trustees  wbo  are  about  to  enter 
Into  a  forbidden  contract  may  be  enjoined  at 

the  suit  of  a  taxpayer,  whether  or  not  sucb 


contract  would  be  void  if  made.— Hiddleton  v. 
GieesoD,  106  Ind.  18;  6  N.  E.  755. 

[•]    (Snp.  iWfi) 

Tbe  action  of  tbe  county  commissionen 
in  contracting  for  tbe  erectiMi  of  a  conrthoote. 
pending  an  appeal  from  a  Judgment  ordering  the 
removal  of  the  county  seat  to  Ae  idace  where 
sudi  conrtbouse  ia  sought  to  be  built  does  not 
affect  the  jurisdiction  of  tbe  anwllate  court,  or 
in  any  manner  frustrate  any  decree  wbidi  miy 
be  made  on  tbe  appeal;  and  therefore  the  ap- 
pellate court  cannot  as  a  court  of  original  jam- 
diction,  restrain  the  commissioners,  who  wen 
not  parties  to  tbe  action  for  tbe  removal  of  tiie 
county  seat  from  making  such  a  contract.— 
Mode  v.  Board  of  Com'rs  of  Crawford  l^ntjr, 
141  Ind.  574,  40  N.  E.  1089. 

[f]  (Snp.  1895) 

Injunction  wilt  lie  to  restrain  a  school 
hoard  from  executing  a  contract  with  one  of  in 
own  members  tc  furnish  supplies  after  tbe  board 
has  passed  a  resolution  to  purchase  from  said 
member;  and  it  is  not  necessary  to  wait  iiDtil 
tbe  contract  is  executed. — Alexander  v.  Jolio> 
son,  144  iQd.  82,  41  N.  E.  811. 

Injunction  will  lie  to  restrain  a  public  of- 
ficer from  entering  into  a  contract  with  himself 
individually  to  furnish  supplies  to  a  public  in- 
stitution, as  a  suit  on  his  bond  would  be  u 
adequate  remedy, — Id* 

[g]  (Snp.  ISM) 

In  an  action  by  taxpayers  to  enjoin  a  ««• 
tract  by  county  commissioners  providing  for  ao 
unauthorized  expenditure  of  pubUc  money,  a  boad 
given  by  tbe  contractor  for  faitbful  perfonnaiice 
of  the  contract  is  not.  as  supplying  an  adequate 
remedy  at  law,  available  as  a  defease.— Deweew 
V.  Uutton,  144  Ind.  114,  43  N.  &  13. 

Fob  Cases  rsou  Oxqeb  States, 
See  27  Cent.  Dio.  Inj.  f  158. 
See,  also,  22  Cyc.  pp.  893-897. 

S  87.  Xs«M  of  bonds  or  otkor  sMViitiM. 

Remedies  of  taxpayers,  see  Ctennms,  |  196; 
Municipal  Cobpobatiokb,  i  903;  lowxs, 

i  61. 

[a]    (8np.  ISTS) 

Where  a  county,  without  express  legisla- 
tive authority,  has  voted  an  appropriation  to 
aid  in  the  construction  of  a  railroad,  injunc- 
tion will  lie  at  the  suit  of  a  citizen  and  Ui- 
payer  of  the  county,  in  his  own  right  to  P'^ 
rent  the  issuance  and  sale  of  bonds  in  paymfnt 
for  spcb  appropriation.— Board  of  Om'n  i-t 
Dehiware  County  t.  HcClintocfc,  51  Ind.  325. 

For  Cases  rsou  Otheb  States, 
Bee  27  Cbht.  Dio.  Inj.  {  ISSi. 
See,  alBo,  22  Cyc.  p.  8M. 

188.  ParmoBt  or  othw  dUp— lUna  af 
pmbUa  moaoy. 

Remedies  of  taxpayers,  see  Couhties,  1 196: 
Schools  and  School  Dibtbictb,  |  111; 

TOWNB,  S  61. 
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An  Injanction  will  tssne  ag^nit  tbe  frand- 
vluit  or  Qnlawfal  appropriation  of  public  mon- 
tjm. — Warren  County  Agricnitnral  Joint  Stock 
Co.  T.  Barr.  65  Ind.  dO;  Botbrock  T.  Garr,  Id. 
834. 

Fob  Gabbs  fboh  Othsb  States, 
See  27  Gkht.  Dig.  Inj.  |  16a 
See,  also,  22  Cye.  pp.  895-897. 

(P)  PUBUO  WELFARE.  PROPEBTT,  AND 

RIGHTS. 

i  89.  Frotofitloii  of  pnblle  in  general. 

[a]  (App.  1902) 

A  suit  in  which  it  In  sought  to  prevent 
contractors  from  constructing  a  macadam  road 
with  worthless  shale  and  slate,  when  they  had 
agreed  to  nse  certain  limestone,  and  to  pre 
vent  the  board  of  supervisors  from  paying  for 
such  work,  waa  an  action  to  prevent  the  viola- 
tion of  the  law  for  the  protection  of  the  public 
funds,  rather  than  one  seeking  to  enforce  the 
performance  of  a  contract,  and  hence  was  a 
proper  case  for  injunction.— Miller  7.  Bowers, 
65  N.  E.  558,  30  Ind.  App.  116. 

[b]  (Sap.  IMB) 

A  bill  in  equity  for  an  injunction  to  pro- 
tect public  rights  will  not  lie  at  the  salt  ot  an 
individual,  where  no  special  injury  to  complain- 
ant  is  shown.— Landes  r.  Walls,  66  N.  E.  670, 
160  Ind.  216. 

Fob  Cases  from  Otheb  States, 

See  27  Gent.  Dig.  Inj.  H  161,  163. 
See,  also,  22  Cyc.  p.  897. 

S  90.  Pnblie  safety  and  oonTonieneo. 

An  injunction  will  lie  to  restrain  the  own- 
ers of  a  gas  well  in  the  center  of  a  thickly 
populated  city  from  collecting  the  necessary 
qoantity  of  nitroglycerine  to  "shoot"  it. — Peo- 
ple's Gas  Co.  V.  Tyner,  31  N.  E.  59,  131  Ind. 
277,  31  Am.  St.  Rep.  433,  16  L.  R.  A.  443; 
Greenfield  Gas  Co.  v.  People's  Gas  Co.,  31  N. 
Si.  61,  131  Ind.  699. 

For  Cases  fbou  Otbeb  States, 
See  27  Cent.  Dig.  InJ.  {  162. 
See,  also,  22  Cyc.  p.  898. 

S9I.  Disposition  of  pmbUe  property. 

[m]    (Sup.  ISSl) 

In  the  absence  of  good  faith  on  the  part 
of  county  commissioners  in  the  management 
and  disposition  of  the  county's  property,  or  in 
case  of  a  fraudulent  sale  or  attempt  to  sell 
property  belonging  to  the  county,  every  tax- 
payer thereof  has  an  ample  remedy  by  injunc- 
tion, not  only  against  the  county  commission- 
ers, but  against  all  the  persons  in  collusion 
with  them^^Boyle  r.  Shannon,  80  Ind.  159. 

Fob  Cases  fbou  Otueb  States, 
See  27  Cent.  Dig.  luj.  |  104. 
See,  also,  22  Cyc.  p.  898. 


(G)  PERSONAL  BIGHTS  AND  DUTIES. 

i  9&  3Ubol  amd  slaador. 
M  (Sap.  um 

Altliongh  the  owner  of  a  patent  may  not 
be  able  to  enjoin  a  person  from  pubUahing  state- 
ments denying  the  validity  of  his  patent,  or  his 
title  thoeto,  yet.  If  such  person  is  ins<^vent, 
and  he  threatens  all  who  deal  in  the  goods 
of  the  form»  with  suits  tor  infringement, 
thereby  intimidating  his  customers,  injunction 
is  tbe  proper  remedy.  —  Shoemaker  t.  South 
Bend  Spark-Arrester  Go.,  135  Ind.  471,  36  N. 
E.  280,  22  L.  B.  A.  332. 

Fob  Cases  mou  Otbeb  States, 

See  27  Oekt.  Dig.  InJ.  |i  169-171. 
See,  also,  22  Cy&  p.  900;  note,  16 1*  B.  A. 
243. 

S  99.  Interference  wltli  ooenpatlon  In 
CeneraL 

Pleading  matters  of  fact  or  conclnsions  relating 
to,  see  Pleading,  f  8. 

M     (App.  1908) 

If  the  legitimate  butiness  of  a  person  is 
unlawfully  interfered  with  by  one  acting  either 
in  private  or  official  capadty,  the  courts  will 
upon  a  proper  showing  enjoin  the  commission 
of  such  wrong.— Ex  parte  Sherwood,  84  N.; 
783,  41  Ind.  App.  642. 

Fob  Gases  fbou  Otheb  States, 
See  27  Cam,  Dig.  Inj.  |  IIZ 

§  101.  Boycotts  and  other  combinations. 

Violation  of  writ,  see  post,  1  228. 

[a]  (Sap.  1905) 
Where  a  labor  union,  consisting  of  600 
members,  voted  to  strike,  and  expressly  voted 
that  under  no  circumstances  should  any  strik- 
er endeavor,  by  any  form  of  violence,  threats, 
or  intimidation,  to  influence  tbe  acts  of  any 
one  engaged  or  about  to  engage  at  work  in  tbe 
various  factories  affected,  including  complain- 
ant's, the  fact  that  14  members  of  tbe  tmion 
were  guilty  of  acts  of  intimidation  and  violence 
during  the  strike,  while  lounging  in  the  street 
and  not  while  serving  as  pickets,  did  not  en- 
title complainants  to  an  Injunction  agabist  the 
union.— Karges  Furniture  Co.  v.  Amalgamated 
Woodworkers  Local  Union  No.  131,  75  N.  B. 
877,  165  Ind.  421,  2  L.  B.  A.  (N.  S.)  78a 

Fob  Gases  fbou  Otoeb  States, 

See  27  Oeot.  Dig.  InJ.  |i  174.  175. 
See,  also,  notes,  28  Ia  B.  A.  464,  6  L.  R. 

A.  (N.  S.)  1096;  note,  103  Am.  St  Rep. 

488. 


(H)  GRISnNAIi  ACn^  GONSPIRACIEJS, 
AND  PROSBGUnONS. 

Restraining  boycotts  and  other  combinations, 
see  ante,  8  101. 


TUs  IHcest  Is  eompUed  on  tke  Ker-Xnmber  System.  For  explanation,  see  tfi^Ovill. 
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§  103.  Grlmlnml  aeti  aSeetins  ric^ti  of 

property* 

[a]  (Sup.  1892) 

The  fact  that  the  accumulation  of  nitro- 
gljcerm  within  the  corporate  limits  of  a  city 
in  made  a  crime  does  uot  prevent  a  private  cit- 
izen from  having  it  enjoined,  where  in  case 
of  explosion  he  would  suffer  an  injury  in  life 
or  property  not  austained  by  the  public  in  gen- 
eral.—People's  Gaa  Co,  v.  Tyiier,  131  Ind.  277, 
31  N.  E.  59.  31  Am.  St.  Itep.  433,  IG  L.  It.  A. 
443 ;  Greenfield  Gas  Co.  r.  People's  Geb  Co., 
131  Ind.  599,  31  K.  E.  01. 

[b]  CSap.  1S94) 

iDjoQction  lies  to  pKvent  the  removal  oC  a 
wooden  building  to  a  place  within  the  fire  lim- 
its in  violation  of  a  municipal  ordinance,  and 
the  location  of  it  within  10  feet  of  plaintiff's 
bouse,  making  the  danger  tliereto  from  fire  im- 
minent, and  increasing  the  cost  of  insurance.— 
Kaufman  v.  Stein,  138  Ind.  40,  37  N.  E.  333, 
46  Am.  St  Rep.  368. 

[c]  (App.  1301) 

Injunction  does  not  lie  at  the  suit  of  a 
municipality  to  restrain  the  erection  of  a  wood- 
en building  in  violation  of  a  penal  ordinance 
prescribing  limits  within  which  such  a  building 
may  not  be  erected. — Incorporated  Town  of 
Rochester  t.  Walters,  60  N.  E.  1101,  27  Ind. 
App.  194. 

Fob  Cases  from  Otiter  States, 

Ske  27  Cent.  Dm.  Inj.  §§  176,  177. 
See,  also.  22  Cyc.  p.  902;  note,  3  L.  B.  A. 
(N.  S.)  622. 

i  105.  Orimlnal  proaemitlona* 

[a]  (Sap.  1874) 

A  party  cannot  enjoin  the  collection  of  a 
fine  and  costs,  assessed  for  the  violation  of  a 
city  ordinance,  on  the  ground  that  there  was 
no  offense  charged  or  cause  of  action  filed  be- 
fore the  mayor;  the  remedy  in  such  case  being 
by  appeal,— Schwab  t.  City  of  Madison,  49 
Ind.  320. 

[b]  (Sup.  ISS2) 

Where  an  ordinance  prohibiting  a  gas  com- 
pany from  carrying  on  its  business  except  on 
certain  conditions  is  void  as  to  such  company, 
its  attempted  enforcement  by  repeated  prosecu- 
tions of  the  company's  employes  will  be  enjoin- 
ed.—City  of  Rushville  v.  Rushville  Natural 
Gas  Co.,  132  Ind.  575,  28  N.  E.  853,  15  Ia  R. 
A.  321. 

Fob  Cases  fbom  Otiieb  States. 

See  27  Cent.  Dig.  Inj.  S§  178,  179. 
See,  also,  22  C!yc.  pp.  903-005;  note,  61  O. 

a  A.  133;  notes,  21  L.  B.  A.  SI  2  U  B. 

A.  (N.  S.)  631. 


m.  Aonoira  roB  injuhotionb. 

Appellate  jurisdiction  as  hetween  particular 

courts,  gee  Coubts,  %  220  (2,  10). 


Practice  of  appellate  court  in  Istniag  temporary 
injonction,  see  Coubts,  %  207. 

lUght  to  trial  by  jury,  see  JuBT,  |  14. 

Statutory  provisions  affecting  appeal,  see  Ap- 
peal AND  EBBOB,  i  2. 

§  107.  Blehts  of  action. 

[a]  (Sup.  1871) 
Where  plaintiff  has  ai>peared  in  proceed- 
ings by  a  railroad  company  to  condemn  a  ri^hi 
of  way  across  his  land,  and  filed  his  eicep- 
tions,  and  talieo  an  appeal  from  the  proceed- 
ings, he  cannot,  while  such  appeal  is  pending, 
geek  a  remedy  by  ii^unction. — Ney  t.  Svinney, 
3U  Ind.  454. 

.   [b]    (Snp.  IWl) 

Where  an  ordinance  required  a  permit  for 
the  alteration  of  buildings,  and  the  owner  of 
a  building  began  altering  the  same  after  the 
refusal  of  a  permit,  a  party  not  sustaining  any 
special  damage  from  the  proposed  alteration, 
nor  showing  that  the  permit  was  refused  do 
proper  legal  gronnd,  is  not  entitled  to  an  in- 
junction restraining  the  alteration.— O'Briea  r, 
Louer,  61  N.  E.  1004,  15S  Ind.  211. 

Fob  Cases  fbom  Otheb  States, 
See  27  Cent.  Dio.  Inj.  H  181-1S3. 

S  108.  Conditions  preeedent. 

[a]  (Sap.  1843) 
A  vendee  of  real  estate  filed  a  bill  in  chan- 
cery to  restrain  the  veudor  from  the  collection 
of  the  purchase  money  until  the  latter  should 
pay  off  a  mortgage  on  the  land  according  tf> 
his  agreement.  Held,  that  it  was  not  essential 
to  the  success  of  the  suit  that  the  complain- 
ant should  Imve  tendered  back  to  the  defeodant 
a  deed  for  the  land,  nor  that  he  should  have 
offered  to  account  for  the  rents  and  profits.— 
Addleman  v.  Mormon,  7  Blackf.  31. 

Fob  Cases  fbom  Other  States, 
See  27  Cent.  Dio.  Inj.  M  184-1881 
See,  also.  22  Cyc.  pp.  918-920. 

S  109.  Defenses. 

Objections  to  relief  by  injunction,  see  ante,  H 
20-22. 

[a]  (Apv.  1902) 
In  a  suit  for  injunction  to  prevent  con- 
tractors from  using  worthless  shale  and  slaK 
in  the  construction  of  a  macadam  road,  when 
they  had  agreed  with  the  board  of  Bupervison 
to  use  blue  limestone  from  a  certain  Qoany, 
and  to  prevent  the  board  from  paying  for  such 
work,  it  was  immaterial  whether  the  boaid 
had  a  right  to  require  the  use  of  material  from 
a  certain  quarry,  since  the  suit  was  not  for 
specific  performance,  but  only  went  to  the  nds- 
appropriation  of  the  public  funds  for  worthlea 
work.- Miller  t.  Bowers,  N.  E.  559,  30  lad. 
App.  116. 

Fob  Cases  nou  Other  States, 
See  27  Cent.  Dio.  Inj,  {  187. 
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i  110.  JuiadlctW 

Application  of  equitable  maxims,  see  Equitt, 
f  OG. 

Jurisdiction  as  dependent  on  whether  title  to 
real  property  is  involved,  see  Coubtb,  f  163. 

OriEinal  jurisdiction  of  appellate  courts,  see 
Courts,  S  207. 

[•3  (Svv.  IMl) 
The  associate  judges  of  one  county  have 
no  authority  in  vacation  to  restrain  by  injunc- 
tion the  execution  of  a  writ  of  habere  facias 
possessionem  directed  to  the  sheriff  of  another 
county.— State  ex  reL  t.  Michaels,  8  Blackf. 
430U 

[b]   (Sop.  ise?) 

Where,  In  proceedings  for  divorce,  alimony 
was  granted,  and  a  decree  entered  that,  if  not 
paid  within  the  time  specified,  execution  should 
issue  against  defendant's  land  therefor,  the 
court  bad  jurisdiction  to  enjoin  defendant  from 
selling  his  land  in  the  meantime,  though  it  lay 
in  another  county.— Rourke  v.  Bourke,  8  Ind. 
427. 

[e]    (Snp.  1878) 

Jurisdiction  to  grant  Injunctions  being  ex- 
pressly conferred  on  the  courts  of  common  pleas 
by  2  Oav.  &  H.  Rev.  St  1870,  p.  25.  9  21, 
they  had  jurisdiction  to  try  all  merely  inciden- 
tal questions  arising  in  the  case.— Sipe  T.  Hol- 
Uday,  62  Ind.  4. 

[d]  (Sop.  1896) 

Where  the  complaint  to  enjoin  the  an- 
nexation of  certain  territory  to  a  city  does  not 
raise  the  question  of  the  circuit  court's  juris- 
diction of  plaintifTs  person  on  appeal  from  the 
county  commissioners  in  the  annexation  pro- 
ceedings, it  cannot  be  objected  that  the  answer 
failed  to  show  jurisdiction  by  not  alleging  that 
plaintiff  was  notified  of  such  appeal— Wilcox  v. 
City  of  Tipton,  42  N.  B.  614.  143  Ind.  241. 

[e]  (Snp.  1900) 

Acta  1878,  p.  S5,  creates  a  superior  court 
of  Tippecanoe  county,  and  provides  that  it 
shall  have  such  power  to  grant  injunctions,  re- 
straining orders,  writs  of  mandate,  etc.,  as  is 
now  or  may  hereafter  be  conferred  on  circuit 
courts.  Acts  1881,  p.  370  (Bums'  Rev.  St. 
1804.  I  1181;  Rev.  St.  1881,  |  1167;  Homer's 
Rev.  St.  1807,  S  1167),  provides  that  writs  of 
mandate  and  prohibition  may  issue  from  the 
supreme  and  circuit  courts  of  the  state.  Sel^, 
that  the  superior  court  of  such  county  has  ju- 
risdiction of  a  suit  for  a  mandatory  injunction 
to  compel  the  removal  of  an  obstruction  to  a 
highway.— Martin  v.  Marks,  57  N.  E.  249,  154 
Ind.  540. 

Fob  Cases  fbom  Other  States, 

See  27  Cent.  Dig.  Inj.  S8  188-104. 
See,  also,  22  Cyc.  pp.  006-909. 

f  111.  Taune. 
[a]    (Siti*.  1S72) 
'^In  a  proceeding  to  enjoin  the  collection  of 
turnpike  assessments  on  the  ground  of  failure 


to  assess  all  the  lands  within  the  limits  pro* 
vlded  by  statute,  if  it  appears  tiiat  the  turn- 
pike exends  into  two  or  more  counties,  it  must 
be  shown  that  the  omitted  lands  are  altuated 
In  the  county  where  the  injunction  is  sought 
and  are  liable  to  assessment.— Pendleton  &  E. 
Tui-npike  Co.  v.  Barnard,  40  Ind.  146. 

[b]  (i»iip.  1887) 

Although  a  complaint  alleges  that'  one  of 
the  defendants  fraudulently  conveyed  certain 
real  estate  to  the  other  to  prevent  collection  of 
plaintiff's  judgment,  yet  where  it  appears  from 
the  prayer  and  entire  scope  of  the  pleading, 
that  the  conveyance  is  not  sought  to  be  avoid- 
ed, and  that  no  question  of  title  is  involved, 
but  an  injunction  is  sought  in  order  to  prevent 
the  disposal  of  the  notes  and  mortgage  taken 
on  the  land  when  the  transfer  was  made,  it  is 
not  a  local  action,  and  need  not  be  brought  In 
the  county  where  the  land  lies. — Becknell  v. 
Becknell.  110  Ind.  42,  10  N.  E.  414. 

[c]  (Sup.  I8M> 

Where  plaintiff  purchased  land  from  de- 
fendant tinder  false  representations  that  the 
land  was  free  from  incumbrances,  and  gave  In 
exchange  parchase-money  notes  secured  by  a 
mortgage  which  he  had  obtained  on  the  sale  of 
other  land.  P.,  who  assumed  the  payment  of 
said  notes,  was  a  necessary  party  to  plaintiff's 
petition  for  an  injunction  to  restrain  his  pay- 
ment of  the  notes  to  defendant,  who  was  insol- 
vent, or  to  persons  to  whom  the  defendant  had 
pledged  the  notes,  and  to  compel  the  latter  to 
turn  over  to  plaintiff,  from  the  proceeds  of  the* 
notes,  enough  to  cover  the  incumbrances  found 
to  he  due  on  the  property  purchased  by  plain- 
tiff, and  hence  the  suit  was  properly  brought  in 
the  county  of  the  residence  of  P.— Urmstmi  t. 
Evans,  138  Ind.  285,  37  N.  E.  792. 

For  Cases  from  Other  States, 

See  27  Cent.  Dig.  Inj.  |S  105,  106. 
See,  also,  22  Cyc.  pp.  900.  910. 

S  113.  UmitaUoma  and  laokaa. 

[a]    (Snp.  1SS5) 

Where  the  owner  of  a  water  power  stands 
by  and  without  objection  permits  a  city  to 
erect  works  for  a  water  supply  by  drawing  wa- 
ter from  the  stream,  thus  diminishing  his  pow- 
er, he  estops  himself  from  claiming  an  injunc* 
tion  against  such  acts.— City  of  Logausport  v. 
Uhl,  09  Ind.  531,  40  Am.  Rep.  100. 

n>]  (Snp.  1890) 
Where  an  abutting  owner  makes  no  objec- 
tions to  the  use  of  the  road  for  the  purpose  of 
laying  gas  pipes  until  after  the  company  has 
laid  Its  mi^u  pipes  and  expended  a  great  deal 
of  money  In  its  undertaking  to  supply  the  citi- 
zens of  a  large  city  with  gas,  who  consequent- 
ly have  an  interest  In  the  success  of  the  enter* 
prise,  which  would  be  frustrated,  and  the  com- 
pany mined,  it  the  woife  were  suspended,  an 
injunction  against  laying  the  pipes  in  accord- 
ance with  the  license  on  which  the  company 
acted  will  not  be  granted,  bat  plaintiff  will  be 

For  ezplaamtloa»       iwce  lUt 
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teft  to  bis  remedy  at  law  for  damages.— Ela- 
caid  V.  Indianapolis  Xatural  Gaa  Co..  124  Ind. 
577,  24  X.  E.  Km,  19  Am.  St.  Rep.  113.  8 
L.  R.  A.  602. 

[C]     (Sop.  1893) 

Under  certain  circumBtances,  a  person  by 
remaining  silent  and  allowing  acte  to  be  done 
and  expenses  to  be  incurred  may  lose  his  rem- 
edy by  injunction,  and  be  compelled  to  assert 
bis  rights  at  law.— Barnard  v.  Sherley,  34  N. 
B.  600.  135  ind.  547,  24  L.  R.  A.  &68,  41  Am. 
St.  Rep.  464. 

[d]    (S«p.  18S9) 

An  unexcused  delay  of  fire  montba  in  ai- 
sailinff  a  contract  made  hy  county  commisBion- 
ers,  during  wbich  time  aerrices  were  rendered, 
and  tbe  person  rendering  was  preparing  to  pre- 
sent his  claim,  will  prevent  a  taxpayer  from 
maintaining  a  suit  to  annul  the  contract  and 
enjoin  payment.— Board  of  Com'rs  of  Wayne 
Countr  T.  Dickinson,  53  N.  E.  929,  153  lod. 
C82. 

For  Cases  fbom  Otiieb  States, 

See  27  Cent.  Dig.  Inj.  SS  108-201. 
See,  also,  22  C;c.  p.  777;  note,  50  Am.  Rep. 
117. 

SI14.  Parties. 

[a.  b]   (Sap.  1S5&) 

Where  one  firm  have  sold  out  to  another 
and  agreed  with  them  not  to  resume  tbe  same 
basiness  in  the  same  place,  and  afterwards  do 
80  resume,  a  mere  prayer  for  an  injunction 
will  be  granted  on  tbe  application  of  a  single 
member  of  the  injured  firm;  the  injunction  be- 
ing equally  for  the  benefit  of  bis  pBrloers.— 
Beard  v.  Dennis,  6  Ind.  200,  03  Am.  Dec.  3S0. 

Aliter,  where  damages  are  sought- Id. 

Co}  (Sup.  1870) 

Where  different  parties  were  severally  the 
owners  of  separate  adjoining  tracts  of  land,  on 
which  separate  assPRsments  for  tbe  construc- 
tion of  a  road  had  been  made,  and  had  no  joint 
interest  In  tbe  lands,  but  were  alike  affected 
by  tbe  assessment,  held,  that  tbey  might  all 
unite  in  a  complaint  for  an  injunction.— Rob- 
bins  T.  Sand  Creek  Turnpike  Co.,  34  Ind.  461. 

[d,  e]    (Snp.  im) 

Any  taxpayer  of  a  county  may  maintain 
an  action  to  enjoin  county  commisBioners  from 
doing  illegal  acts  and  transcending  their  law- 
ful powers,  when  tbe  effect  thereof  would  be  to 
impose  upon  such  taxpayer  an  unlawful  tax. 
~Board  of  Com'rs  of  Clay  County  t.  Uarkle, 
46  Ind.  96. 

m     (Sop.  1883) 

Where  each  of  several  landowners  would 
be  irreparably  injured  by  acts  of  a  supervisor 
attfmpting  to  open  a  road  under  a  void  order 
of  the  county  commissioners,  eucb  landowners 
may  join  In  a  proceeding  to  enjoin  tbe  super- 
visor, and  thus  avoid  a  multiplicity  of  suits, — 
Ueagy  v.  Black,  00  Ind.  534. 


[fl]    (Sap.  18SS) 

An  injunction  to  restrain  the  collectiin  of 
tolls  upon  a  road  claimed  to  be  unfinished  and 
out  of  repair  will  not  be  granted  at  tbe  in- 
stance of  one  who  has  no  greater  interest  than 
that  of  the  public  In  general.— Sidoer  t.  Haw 
Creek  Turnpike  Co.,  91  Ind.  !&& 

[h]  (Sap.lS84) 

Creditors  who  sought  to  be  rellered  against 
a  fraudulent  claim  to  defraud  them  were  en- 
titled to  unite  as  plaintiffs  under  Rev.  St. 
1881.  I  262,  In  a  suit  for  an  injunction:  tbey 
being  jointly  interested  in  tbe  relief  demanded. 
—Field  V.  Holxman,  03  Ind.  205. 

m     (Sap.  1S84) 
Tbe  owners  of  separate  tracts  of  land  can- 
not join  in  one  proceeding  to  enjoin  tbe  col- 
lection of  drainage  assessment  againat  thor 
lands.— Jones  t.  Cardwell,  98  led.  331. 

0]  (S«p.lS91) 

Where  tbe  owners  of  separate  and  disttnct 
tenements  would  each  be  injured  by  tbe  erec- 
tion of  a  building  prohibited  by  ordinance,  tbey 
may  join  in  an  action  to  restrain  the  erection 
of  such  building.— First  Nat.  Bank  of  ML  re^ 
non  V.  Sarlls,  129  Ind.  201,  28  N.  E.  434,  28 
Am.  St.  Rep.  185,  13  L.  B.  A.  4S1. 

[k]    (Sop.  1892) 

A  complaint  questioning  the  Talldity  of 
acts  of  the  Legislature  and  seeking  to  enjuB 
the  oflScers  of  the  county  from  acting  under 
them,  and  to  compel  them  to  proceed  under  in 
earlier  act  of  tbe  Legislature  relatii^  to  tbe 
same  subject,  is  properly  brou^t  in  the  naaw 
of  the  state  on  tbe  relation  of  one  showing  u 
interest  entitling  him  to  Invoke  the  aid  of  die 
court,  and  who  is  sincere  in  his  intention,  not- 
withstanding tbe  defendants  and  the  relator  all 
entertain  the  same  opinion  as  to  tbe  validity 
of  the  acts.— Palter  v.  State  ex  rel.  Powell, 
31  N.  E.  1114,  132  Ind.  419. 

Where  an  action  la  brought  in  the  naioe 
of  tbe  state  on  relation  to  enjoin  officer*  of  the 
county  from  acting  under  invalid  acts  of  the 
Legislature,  It  is  immaterial  at  whose  taggn- 
tioD  or  expense  the  suit  is  instituted  or  ca^ 
ried  on,  where  the  relator  is  sincere  in  his  coa- 
tentlon  and  all  the  parties  file  affidavits  deny- 
ing collusion. — ^Id. 

PI     (Snp.  1896) 

In  a  suit  to  restrain  tbe  performance  of  a 
contract  for  tbe  repair  of  a  county  bridge  oo 
the  ground  that  such  contract  is  Illegal,  the  con- 
tractor for  the  repairs  may  be  joined  with  tbe 
board  of  county  commissionen.— Deweeee  t. 
Button,  43  N.  B.  13,  144  Ind.  114. 

[m]    (Sap,  1897) 

Two  persons  having  independent  policies  in 
a  mutual  insurance  company  can  join  as  plain- 
tiffs to  restrain  tbe  company  from  paying  a 
fraudulent  claim.— Cannieu  t.  GomeU,  47  N. 
E.  216,  148  Ind.  83. 
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[D]   (App.  iMn> 

Bums'  Rev.  St  ISM.  <  269,  provides  that 
any  person  may  be  made  a  defendant  who  has 
OT  claims  an  ioterest  in  the  controversy  adverse 
to  the  plaintiff,  or  who  is  a  necessary  party  to 
the  complete  determination  of  the  qnestions  in 
Tolved.  Held  that,  where  plaintiff  alleged  that 
W.  had  been  ^llty  of  leaving  open  certain 
gates  erected  across  a  right  of  way,  and  threat- 
ened to  continue  to  leave  them  open,  and  that 
M.  waa  owner  of  the  real  estate  over  which  the 
road  way  extended,  and  claimed  an  interest  In 
the  controversy,  M.  was  a  proper  party  to  an 
action  to  restrain  the  continuance  of  leaving 
the  gates  open.— Brandis  v.  Grissom,  60  N.  E. 
455.  26  Ind.  App.  661. 

Fob  Cases  fboh  Other  States, 

See  27  Cent.  Dio.  Inj.  H  202-220. 
See,  also,  22  Cyc.  pp.  MO-917;  note,  3  U 
R,  A.  (N.  S.)  493. 

fllS.  Proeass  and  appearaaoo. 

t*]    (App.  1693) 

An  injunction  to  restrem  the  prosecution 
of  an  appeal  will  be  denied  where  no  notice 
of  the  application  was  given  to  appellant.— State 
ex  rel.  Danforth  t.  Raff,  6  Ind.  App.  38.  33 
N.  S.  124. 

Fob  Oases  raou  OrnsB  States, 

See  27  Cent.  Dig.  Inj.  SS  221,  222. 
See.  also.  22  Cyc.  pp.  917,  918. 

1116.  neadliv. 

Aider  by  verdict  or  judgment,  see  Pleading. 
i  433. 

Croes-complaint,  see  Pleading,  S  1^7. 
Bxhibits  annexed  to  pleading,  see  Pleading,  i 
307. 

Filing  written  instrumentB  with  pleading,  see 

Pleading,  {  808. 
Pleading  matters  of  fact  or  conclusions,  see 

Pleading,  8  8. 
Pleading  ownership  of  property,  see  Pleading, 

i  33. 

Pleadings  as  evidence,  see  post,  |  125. 
Separate  connts  on  same  cause  of  action,  see 

Plkading,  I  53. 
SuTplnsage,  see  Plkadihg,  {  35. 

Fob  Cases  tboh  Otbeb  States, 

See  27  Cbrt.  Dig.  Inj.  fg  223-271. 
See,  also,  22  Gyc.  pp.  ^4-937. 

1 118.    BUI,  oomplaiut,  or  petition. 

Use  and  effect  on  application  for  temporary  in- 
junction, see  post,  i  144. 

[a]    (Sup.  UU) 

A  bill  fn  chancery,  filed  by  the  obligee  of 
a  title  bond  in  possession  of  the  premises,  to 
enjoin  an  action  of  ejectment,  brought  on  the 
demise  (tf  the  obUgor's  grantee,  should  allege 
that  possession  of  tbe  premises  had  been  de< 
manded  of  the  complainant  before  the  action 
of  ejectment  was  brought;  and,  as  the  complain- 
ant was  to  have  the  title  when  he  paid  the 


purchase  money,  the  bill  should  aver  that  the 
purchase  money  bad  been  paid. — Newhouse  v. 
Hill,  7  Blackf.  684. 

[b]  (Sup.  1861) 

An  injunction  will  not  ordinarily  be  grant- 
ed under  a  prayer  for  general  relief,  but  must 
be  apressly  pnyred.— Lefforge  v.  West,  2  Ind. 
514. 

[c]  (Snp.  1868) 

A  complaint  for  an  Injunction  need  not 
disclose  whether  a  bond  Is  filed  or  not— Smith 
V.  Chandler,  13  Ind.  618. 

[d]  (Snp.  1871) 

A  complaint  for  an  injunction,  which  fails 
to  allege  that  defendant  is  doing,  threatening, 
or  about  to  do  the  things  asked  to  be  enjoined, 
is  bad  on  demurrer.— Plougbe  t.  Boyer,  38  Ind. 
113. 

[e]  (So*.  1835) 

A  complaint  against  a  railroad  company, 
alleging  that  plaintifb  are  owners  of  lots  abut- 
ting on  certain  streets  In  a  city,  and  that  de- 
fendant has  taken  possession  of  said  streets  In 
front  of  plaintilFs  lots,  and  has  laid  down  ita 
tra^  thereon  and  used  the  same,  but  not  al- 
leging that  defendant  intends  or  threatens  to 
continue  such  use  to  the  injury  <A  plaintiffs, 
or  at  all,  la  not  sofficlent  to  justify  the  grant- 
ing of  an  injunction  to  prevent  defendant  from 
continuing  to  maintain  and  use  such  railway. 
— Roelker  v.  St.  Louis  &  S.  EL  B.  Co.,  50  Ind. 
127. 

[t]    (Snp.  1875) 

Where  a  vendor  fraudulently  represents 
that  he  has  a  good  title  to  land  sold,  in  seeking 
to  enjoin  the  collection  of  the  purchase  money 
the  action  is  based  on  tbe  fraud,  and  not  on 
the  covenants  in  tbe  deed  from  the  vendor  to 
the  vendee,  and  such  deed  need  not  be  made  a 
part  of  the  pleading.— Hinkle  v.  Margenun.  SO 
Ind.  240. 

[g]     (Sap.  1876) 

A  bill  for  injunction,  describing  certain 
landfl.  and  alleging  a  fee-simple  title  thereto  in 
plaintiff,  and  averring  specific  and  lasting  In- 
juries by  the  unlawful  construction  of  a  rail- 
road bed  thereon  by  defendant,  is  good  on  de- 
murrer.—Anderson,  L.  &  St.  Ia  R.  Co.  t.  Ker- 
nodle,  54  Ind.  314. 

[b]    (Snp.  1876) 

In  an  action  to  obtain  an  injunction 
against  the  relocation  of  a  county  courthouse 
and  jail,  the  complaint  must  allege  that  such 
courthouse  and  jail,  the  building  of  which  is 
sought  to  be  enjoined,  have  not  already  been 
erected.— Markle  v.  Board  of  Com'rs  of  Clay 
County,  55  Ind.  185. 

m   (Bap.  USD 

An  injunction  should  not  be  granted  where 
there  is  no  prayer  therefor  In  the  complaint.— 
College  Comer  &  B,  Gravel  Road  Co.  v.  Moss, 
77  Ind.  139. 
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§  118 

Ad  Injnnction  should  not  be  granted  where 
there  is  no  statement  of  facts  in  the  complaint 
entltllDg  plaintiff  to  such  relief.— Id. 

Ul    (Sop.  1S82) 

In  a  suit  for  money  had  and  received  by 
one  defendant,  la  wbich  it  is  sought  to  enjoin 
another  from  asserting  any  claim  thereto,  the 
complaint  is  bad  if  it  fails  to  show  that  the 
latter  claimed  the  money.— Belknap  v.  Caldwell, 
S3  Ind.  14. 

[1e]     (Sup.  18S3) 

In  an  action  by  a  husband  and  wife  to 
enjoin  the  sale  of  land  on  an  execution  against 
the  husband,  a  deed  referred  to  in  the  replies 
under  which  plaintiffs  claim  title,  but  which 
was  not  executed  by  either  of  defendants,  need 
not  be  filed  with  the  reply.— Sedgwick  v.  Tuck- 
er, 90  Ind.  271. 

Cl]    (Snp.  1S83) 

Under  Rev.  St.  18S1.  {  5001,  providing 
that  the  petition  for  location  or  change  of  high- 
way shall  state  the  names  of  the  owners  and 
occupants  "or  agents"  of  the  lands  through 
which  the  same  may  pass,  a  complaint  to  en- 
join  a  location,  alleging  that  the  petition  did 
not  set  out  the  full  names  of  all  the  "parties 
and  owners,"  was  insufficient. — Heagy  t.  Black, 
00  Ind.  534. 

[m]    (Sup.  1884) 

Where  a  complaint  to  enjoin  the  laying 
out  of  a  highway  showed  that  in  the  petition 
for  the  establishment  thereof  the  beginning, 
course,  and  termination  of  the  highway  were 
correctly  stated,  such  fact  not  being  controvert- 
ed, it  might  be  presumed  that  it  also  contained 
the  names  of  the  owners,  occupants,  or  agents 
of  all  lands  affected  by  the  highway,  and  that 
the  notice  of  tbe  highway  contained  all  the 
facts  stated  in  the  petition.— Mclntyre  T.  Ma- 
rine, 93  Ind.  193. 

[n]  (Sap.  1887) 
In  an  injunction  suit  to  restrain  the  sale 
of  property  under  a  judgment,  because  of  liens 
upon  the  judgment  for  attorney's  services  held 
by  and  assigned  to  the  judgment  debtor,  the 
assignments  of  the  liens  do  not  constitute  the 
foundation  of  the  suit,  and  no  copies  thereof 
need  be  filed  with  the  complaint.— Day  t.  Bow- 
man, 109  Ind.  383,  10  N.  E.  126. 

[on]  (Snp.l8S7) 

Plaintiff  sought  to  enjoin  the  executors  of 
her  husband's  will  from  selling  certain  grain 
which  she  had  selected  under  the  provisions 
of  Rev.  St.  1881,  8  2209,  giving  the  widow  the 
right  to  select  property  of  certain  value  of  her 
husband's  estate.  Her  complaint  alleged  her 
ownership,  and  that  the  grain  was  needed  to 
sustain  her  live  stock;  that  she  would  be  un- 
able to  procure  other  grain  If  this  was  sold. 
Held,  that  this  complaint  made  It  apparent 
that  plaintiff  bad  no  adequate  remedy  at  law, 
and  was  entitled  to  an  injunction  as  prayed. 
—Denny  v.  Denny,  113  Ind.  22,  14  N.  E.  593. 


[o]     (Sap.  1S89) 

The  gravamen  of  an  action  being  to  annul 
a  judgment,  and  restrain  the  levying  of  an  exe- 
cution, a  written  agreement  of  compromise,  a 
copy  of  which  is  filed  with  the  complaint  as 
an  exhibit,  but  is  not  counted  on,  is  not  tbe 
foundation  of  the  action,  and  is  not  part  of 
the  complaint,  and  cannot  be  conndered  in 
aid  of  it;  Rev.  St.  1881,  |  302,  providing  that, 
when  "any  pleading  is  founded  on  a  written 
instrument,"  the  ioatrument  or  a  copy  must  be 
filed  with  it,  and  shall  be  taken  as  a  part  of 
the  record.— Plunkett  t.  Black,  117  Ind.  14, 
19  X.  E.  537. 

[00]    (Sap.  1889) 

Where  several  specifications  of  cause  for 
injunction  are  assigned  in  a  complaint,  each 
specification  Is  considered  a  separate  paragraph, 
and  one  specification  cannot  aid  another.— Hill 
T.  Probst,  120  Ind.  B28,  22  N.  E.  664. 

[p]    (Bap.  u») 

In  injunction  ptoceedings  to  leatrain  tbe 
erection  of  a  new  courthouse,  the  complaint 
averred  that  tbe  old  Courthouse  was  in  all  re- 
spects sufficient,  and  that  the  object  of  the 
county  commissionen  In  proceeding  to  erpct  a 
new  one  was  merely  to  promote  the  Interests  of 
the  architects  who  were  to  receive  a  specified 
percentage  of  the  contract  price.  Held,  that 
these  avennents  did  not  tender  an  issue  of 
fraud  or  corruption  or  bad  fiiith.— Kitchel  v. 
Board  of  C«m*i8  of  Union  County,  24  X.  E. 
366,  123  Ind.  540. 

[pp]  (Sap.  1891) 

The  complaint,  In  an  action  to  enjoin  toe 
repairing  of  a  wooden  building  within  tbe  Ere 
limits  of  a  city  in  violation  of  an  ordiaanoe 
prohibiting  repairs  in  excess  of  $300,  is  de- 
murrable when  it  fails  to  show  the  value  of 
the  building  sought  to  be  repaired.— First  Nat. 
Bank  of  Mt.  Vernon  v.  Sarlls,  129  Ind.  201.  28 
X.  E.  434,  23  Am.  St.  Rep.  1S5,  13  L.  K.  A. 
481. 

tol    (Sap.  ISM) 

Where  complaint  of  a  property  owner 
against  a  township  for  overflowing  his  lards 
shows  that  he  is  entitled  to  an  injancdon  for 
which  be  prays,  tbe  complaint  is  not  btd  by 
reason  of  a  prayer  for  relief  to  which  plaintiff 
is  not  entitled.— Patoka  Tp.  v.  Hopkim>,  HI 
Ind.  142,  SO  N.  E.  896,  31  Am.  St.  Rep.  417. 

The  facts  stated  in  the  complaint  of  a 
property  owner  against  a  township  for  ortr- 
flowing  his  lands  showing  that  he  is  entitled 
to  an  injunction  for  which  he  prays,  the  com- 
plaint is  not  bad  by  reason  of  tbe  characterisa- 
tion of  the  culvert  wbich  causes  the  overflow 
as  a  nnisance,  eren  if  it  is  not  such.— Id. 

[qq]   (S«p.  1892) 

Where  a  complaint  to  enjoin  a  trespais 
allied  that  while  the  plaintiff  was  in  the  quirt 
and  peaceable  possession  of  certain  land,  and 
while  be  was  engaged  in  threshing  wheat  there- 
on,  the  defendants  without  right  and  with  force 
and  arms  tore  down  the  plaintiff's  fences,  and 
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entered  upon  the  premises  unlawfully,  and  in- 
terfered with  ttie  plaintiff  and  the  men  whom 
he  had  employed  and  his  teams  engaged  in  har- 
vesting and  cutting  the  wheat,  and  the  defend- 
ants commenced  cutting  the  wheat  down,  deny- 
ing the  right  of  the  plaintiff  so  to  do,  afd  with 
threats  of  jwrsonal  violence  and  force  drove  in- 
to the  field,  it  showed  that  the  injunction  was 
sou^t  to  restrain  the  commission  of  a  mere 
trespass,  and  was  insuOacient,  notwithstanding 
an  averment  that  the  defendants  unlawfully 
claim  the  right  at  all  tioies  and  from  day  to 
day  to  tear  down  the  fences  and  to  enter  the 
plaintiff's  premises,  which,  standing  alone, 
would  entitle  plaintiff  to  the  injunction,  as  bis 
pleading  must  be  construed  in  accordance  with 
Its  general  scope  and  tenor,  regardless  of  the 
isolated  averments.— Miller  v.  Burket,  82  N.  E. 
309.  132  Ind.  469. 

Cr]  (Sup.  1893) 
A  prayer  for  the  recovery  of  the  possessiou 
of  real  estate,  and  to  quiet  title  to  the  same, 
and  for  damages,  may  properly  be  united  with 
a  prayer  for  an  injunction.— Rich  wine  v.  Pres- 
byterian Church  of  Noblesville,  34  N.  E.  737 
135  Ind.  80. 

[rr]    (Snp.  1S96) 

The  complaint  in  an  action  to  enjoin  vio- 
lation by  a  physician  of  a  contract  not  to  prac- 
tice medicine  within  certain  territory  need  not 
show  that  the  contract  was  based  on  adequate 
consideration.— Beatty  v.  Coble,  142  Ind.  329, 
41  N.  E.  B90. 

[■]  (B»p.l897) 
A  complaint  for  injunction,  first  attacked 
on  appeal  from  a  refusal  to  dissolve  a  tempo- 
raiy  restraining  order,  need  not  make  a  case 
entitling  plaintiff  to  relief  at  all  events  at  the 
final  hearing,  it  being  sufficient  if,  in  connec- 
tion with  the  other  pleadings  imd  the  evidence 
on  the  motion  to  dissolve,  it  makes  a  proper 
Bobject  for  an  fnvestigati<m  in  equity.— Home 
Electric  Light  &  Power  Co.  v.  Olobe  Tissue 
Paper  Co.,  45  N.  B.  1108,  146  Ind.  673. 

[as]    (Sap.  1899) 

A  complaint  to  restrain  an  adjoining  own- 
er from  encroaching  on  laud  alleged  that  plain- 
tiff and  her  grantor  had  openly  occupied  the 
tract  west  of  a  division  fence  for  more  than 
20  years;  that  the  fence  was  established  as  the 
boundary  by  agreement  between  the  grantors 
of  plaintiff  and  defendant;  and  that  defendant 
had  wrongfully  entered  on  plaintiETs  land  at  a 
point  west  of  the  east  line  thereof,  for  the  pur- 
pose of  relocating  the  division  line.  Held,  tiiat 
It  was  sufficiently  alleged  that  plaintiff  was  the 
owner  of  the  land  to  the  fence.— Burr  v.  Smith, 
63  N.  B.  468,  152  Ind.  409. 

ta  ISnp.  UOO) 
An  allegation  that  plaintiff  purchased  cer- 
tain described  property  of  the  former  owner, 
and  has  ever  since  owned  and  occupied  the 
same,  is  a  sufficient  averment  of  title  to  en- 
able the  plaintiff  to  maintain  an  action  to  en- 
join a  trespass  on  the  property  referred  to,  in 


the  absence  of  any  objection  to  the  insufficien- 
cy of  the  averment  until  after  judgment. — Pe- 
oria &  E.  R.  Co.  V.  Attica,  C.  &  8.  K.  Co.,  56 
N.  E.  210,  154  Ind.  21S. 

Ua   (asp.  1901} 

In  a  suit  for  an  injunction  to  prevent  de- 
fendant from  transporting  natural  gas  through 
pipea  at  a  pressure  in  excess  of  the  natural 
rock  pr^ure  and  by  means  other  than  the 
natural  pressure  of  gas  flowing  from  wells,  the 
complaint  charged  that  "in  and  by  so  trans- 
porting  natural  gas  through  the  pipes  at  a 
pressure  in  excess  of  the  natoral  rock  pressure, 
and  by  such  means  and  appliances  other  than 
the  natural  pressure  of  the  gas  flowing  from 
the  wells,  the  defendant  haa  drawn  and  Is  draw- 
ing 80  heavily  through  its  said  wells  upon  said 
reservoir  as  to  seriously  diminish  the  supply 
and  pressure  of  gas  therein."  Seld,  that  the 
complaint  was  insufficient  to  show  that  the 
flow  of  gas  was  unnaturally  stimulated  or  in- 
creased by  machinety  or  other  means.— Manu- 
facturers' Qas  &  Oil  Co.  V.  Indiana  Natural 
Gas  ft  Oil  Co.,  59  N.  E.  169,  60  N.  E.  1080, 
156  Ind.  679. 

In  a  suit  to  prevent  the  transportation  of 
natural  gas  through  pipes  at  a  pressure  in  ex- 
cess of  the  natural  rock  pressure,  and  by  means 
other  than  the  natural  pressure  of  the  gas  flow- 
ing from  the  wells,  as  prohibited  by  Bums' 
Rev.  St.  1894,  8  7507  (Acts  1891,  p.  89),  a 
complaint  which  does  not  aver  that  complain- 
ants' property  is  endangered  by  the  defendant's 
alleged  wrongful  acts,  nor  that  they  are  likely 
to  sustain  any  special  injury  peculiar  to  them- 
selves, is  demurrable.— Id. 

[u]  (App.  1901) 
Where  plaintiff  alleged  that  W.  had  been 
guilty  of  leaving  open  certain  gates  erected 
across  a  right  of  way,  and  threatened  to  con- 
tinue to  leave  them  open,  and  that  M.  was 
the  owner  of  the  real  estate  over  which  the 
road  was  extended,  and  claimed  an  Interest 
in  the  controversy,  the  facts  did  not  constitute 
a  cause  of  action  against  M.,  and  hence  the 
complaint  was  insufficient  to  supiiort  a  Jndg* 
ment  against  him.- Brandis  v.  Grissom,  60  N. 
E.  455,  26  Ind.  App.  661. 

[un]  An  injunction  bill  need  not  contain  an 
auction  of  irreparable  injury,  but  an  allega- 
tion that  plaintiff  will  suffer  great  injury  is 
sufficient.- (App.  1901)  Covert  v.  Bray,  60  N. 
E.  700.  26  Ind.  App.  671;  (1902)  Miller  v.  Bow- 
ers, 65  N.  E.  559,  30  Ind.  App.  116;  (1903) 
Chappell  V.  Jasper  County  Oil  &  Gas  Co.,  66 
N.  E.  515,  31  Ind.  App.  170. 

[T]    (Sap.  1903) 

In  a  suit  for  an  Injunction,  a  mere  allega- 
tion that  irreparable  injury  will  ensue  is  in- 
sufficient, unless  facts  are  stated  showing  the 
apprehension  to  be  well  founded.— Wabash  R. 
Co.  V.  Engleman,  66  N.  E.  892,  160  Ind.  329. 

Where  a  complaint  for  an  Injnnction  to 
restrain  a  railroad  company  from  constructing 
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a  fence  on  certain  land  claimed  by  plaintiff  al- 
leged tliat  defendant's  employes  were  ready  to 
80  fence  the  land  as  to  exclude  plaintiff  from 
possession,  but  contained  no  allegation  that 
such  serventa  were  acting  under  defendant's 
instnictions,  or  other  than  on  their  own  respon- 
sibility, it  was  insufficient  to  justify  an  injunc- 
tion against  the  railroad  company. — Id> 

[TV]   (Snp.  IMS) 

An  owner  attempting  to  enjoin  the  con< 
Rtruction  by  a  city  of  a  driveway  across  the 
sidewalk  in  front  of  his  lot,  and  basing  his 
light  on  his  ownership  of  the  fee  to  the  center 
of  the  stteet,  must  allege  such  ownership.— 
Kelley  t.  City  of  Marion,  68  N.  E.  504,  161 
Ind.  322. 

[w]  (Avp.1003) 

An  injunction  vill  not  be  granted  where 
the  complaint  fails  to  allege  that  the  violation 
of  plaintiff's  rights  la  of  such  a  nature  that  it 
will  be  att«ided  with  substantial  and  serious 
damage.— Hart  v.  HUdebrandt,  06  N.  B.  173. 
30  Ind.  App.  415. 

[WW]  (App.  1903} 

A  complaint  in  a  suit  by  a  school  superin- 
tendent to  restrain  township  trustees  from  pay- 
ing a  adiool  teacher  out  of  the  school  revenne, 
on  the  ground  that  the  teacher  had  no  license 
to  teach  in  the  public  schools,  which  failed  to 
contain  any  allegations  tending  to  show  that 
relator  had  no  adequate  remedy  at  law,  was  de- 
murrable.—McGregor  V.  State  ex  ret.  Ballard, 
68  N.  E.  815,  31  Ind.  App.  483. 

[x]  1906) 
A  complaint  alleged  that  plaintiff  was  the 
owner  of  a  stock  of  merchandise  located  in.  a 
building  owned  by  another,  and  was  there  con- 
ducting a  profitable  business;  that  defendants 
took  possesion  of  the  stock  and  building,  and 
threatened  to  sell  the  stock;  that  defendants 
were  unacquainted  with  plaintifTs  customers, 
and,  if  they  sold  the  stock,  plaintiff  would  be 
irreparably  damaged,  and  the  good  will  of  bis 
business  would  be  destroyed.  There  was  no  al- 
legation as  to  the  value  of  the  merchandise,  as 
to  plaintifTs  rights  in  the  building  as  tenant 
or  otherwise,  as  to  the  possession  or  enjoyment 
by  plaintiff  of  patrons  or  good  will,  or  as  to 
the  insolvency  of  defendants  and  their  inability 
to  respond  in  damages  for  their  wrongful  acts. 
Bel4,  that  the  complaint  was  insufficient  to  en- 
title plaintiff  to  an  injunction,  and  a  demnrrer 
thereto  should  have  been  sustained.- Sbafor  v. 
Pry,  73  N.  E.  698,  104  lud.  315. 

An  alleKatioQ  of  a  complaint  that  great 
and  irreparable  damage  uill  result  to  plaintiff 
from  the  act  complained  of,  unsupported  by 
any  facts,  is  insufficient  to  warrant  the  issual 
of  an  injunction.— Id. 

The  rule  that  facts,  and  not  conclusions 
of  law,  should  be  pleaded,  should  be  strictly 
adhered  to  in  construing  applications  for  In- 
junction.— Id. 


En]  (APP.1N6) 

A  complaint  for  Injanction  must  ihow  a 
violation  of  plaintifTi  rights,  a  lack  of  ade- 
quate remedy  at  law,  that  the  acts  complained 
of  constitnte  more  than  a  temporary  treipts^ 
that  no  unreaBonaUe  delay  has  occarred,  that 
It  is  not  to  prevent  a  past  injury,  and  tlMt  It 
is  not  a  doubtful  ease.- American  Plate  Olan 
Co.  V.  Nicoson,  34  Ind.  App.  648,  73  N.  £. 
625. 

[y]    (8»p.  1907) 

In  an  action  to  enjoin  the  enforcement  of 
a  city  ordinance,  an  allegation  tliat  a  city  ofB- 
cer,  acting  under  an  ordinance  prohibiting  the 
establishment  and  maintenance  of  a  Bkating 
riak,  threatens  to  and  will  continue  to  enforce 
the  ordinance  by  refusing  to  consider  applic«- 
tioQS  and  specifications  for  the  construction  of 
the  building,  does  not  show  an  enforcement  or 
an  attempt  to  enforce  the  ordinance,  where  the 
construction  of  the  building  would  not  be  t 
violation  of  the  ordinance. — Princess  Amnw- 
ment  Co.  r.  Metzger,  82  N.  £.  758,  16d  Ind. 
370. 

tlTl   (App.  1908) 

A  complaint  alleged  that  defendants  claim- 
ed and  exercised  a  right  to  pass  over  complain- 
ants' land,  and  in  doing  so  had  torn  d9wii 
gates,  fences,  etc.,  and  were  threatening  to  con- 
tinue to  exercise  such  alleged  right,  and  praj- 
ed  that  defendants  be  enjoined  from  so  doing. 
Beld  that,  though  the  complaint  was  insoffi- 
cient  as  a  complaint  to  quiet  title,  the  genenl 
averments  necessary  to  such  a  complaint  beins 
followed  by  detailed  averments  that  defendaDti 
claimed  a  right  of  way  over  the  land,  to  which 
they  were  not  legally  entitled,  such  right  not 
being  Inconsistent  with  title  in  plaintiff,  it  vsa, 
nevertheless,  sufficient  as  a  suit  for  an  injonc- 
tion.— Small  v.  Biofoid.  41  Ind.  App.  440,  83 
N.  B.  607.  84  N.  B.  la 

[2]  (App.  un) 
A  complaint  by  a  company  to  ptevoit  its 
servanta,  who  were  injured  by  its  alleged 
ligence,  from  bringing  aerate  actiona  for  dam- 
ages, is  insufficient  If  maintainable  In  tnr 
even^  nnless  it  completely  negatives  erety  pot- 
siUe  liability  to  any  one  of  the  injured  pB^ 
ties.— Vandalia  Coal  Go.  t.  Lawaon,  43  Ind. 
App.  226,  87  N.  E.  47. 

[u]  (App.l«l» 

To  warrant  the  remedy  of  injunetion,  a 
threatened  deprivation  or  invasion  of  some 
right  must  be  made  to  plainly  ap[tear,  and  that 
the  carrying  out  of  such  threat  will  result  in 
irreparable  Injury;  a  mere  allegation  of  irrep- 
arable injury  not  being  sufficient.— Smith  t. 
Miller,  88  N.  E.  859. 

In  a  suit  to  enjoin  the  defendant  from  dis- 
connecting defendant's  residence  from  a  sireet 
sewer,  aliegatimis  that  plaintiff  would  suffer  i^ 
reparable  injury,  in  that  he  would  be  left  with- 
out an  outlet  to  diapose  of  waste  -wtta,  etc, 
and  that  sewer  gas  would  necessarily  acconm- 
late  in  his  residence,  rendering  the  same  unin- 
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habitable,  did  aot  show  ao  Irreparable  injury; 
it  not  appearing  that  plaintiff  bad  any  right  to 
connect  hia  residence  with  the  sewer,  nor  any 
title  or  interest  in  the  land  at  the  point  of  con- 
nection in  said  street,  or  that  another  outlet 
might  not  be  made  more  effective  than  the  one 
in  qaestion.— Id. 

Fob  Cases  fbou  Othib  States, 
See  27  Cent.  Dio.  Inj.  H  223-242. 
See,  also,  22  Cyc.  pp.  924-932. 

i  1 19.         Plea  or  asnrar  aad  mtlw^ 
V«nat  pleadbisB. 

Departure,  see  PLEADino,  1 180. 
Pleading  omntexelaim,  see  Pleadiko,  i  146. 
Use  and  effect  of  answer  on  application  for  tem- 
porary lojunetion,  see  post,  |  146. 

[a]  (Snp.  136») 

To  a  prayer  to  enjoin  the  extension  of  a 
street  through  certain  lands,  an  answer  of  no 
title  in  the  plaintiff  is  material  and  relevant- 
City  of  Lamasco  v.  Brinkmeyer,  12  Ind.  S49. 

[b]  (Sap.l8Sl) 

In  a  suit  to  enjoin  a  dty  cleric  from  Issu- 
ing  an  order  for  the  payment  of  an  allowance 
made  by  the  council,  defendant  answered  that 
the  order  was  iasned  and  paid  before  process 
was  leaned,  and  before  he  had  notice  of  the  in- 
Junction  proceeding.  Plaintiff  replied  that,  be- 
fore the  order  was  issued,  be  bad  notified  de- 
fendant not  to  issue  ft;  that  proceedings  would 
be  itutitnted  to  enjoin  payment;  that  the  com- 
plaint was  In  foct  filed  before  the  order  was 
Issued;  and  that  it  was  done  with  intent  to 
evade  tbe  proceedings  about  to  be  Instituted. 
Held,  that  tbe  reply  averred  no  facts  in  avoid- 
ance of  the  answer,  and  therefore  a  demurrer 
thereto  was  properly  8Ustalned.-^ole  v.  Duke, 
79  Ind.  107. 

[c]  (Sop.  1884) 

In  a  suit  to  restrain  the  erection  of  a 
bridge,  the  answer  set  forth  an  order  vacating 
the  highway  with  which  the  bridge  was  to  be 
connected  on  the  performance  of  certain  acts 
by  the  persons  petitioning  for  the  vacation,  and 
averred  that  these  acts  had  not  been  perform- 
ed, and  that  there  had  been  no  vacation  of  the 
highway.  Held,  that  the  answer  did  not  show 
a  vacation  of  the  highway.— Kyle  v.  Board  of 
Com'rs  of  Kosciusko  County,  94  Ind.  115. 

[4]    (Sap.  U87) 

In  a  snit  to  restrain  one  from  transferring 
«  note,  the  answer  alleged  that  defendant  had 
■old  and  transferred  the  note  1^  indorsement 
in  good  faith  before  the  filing  of  tbe  complaint 
and  the  granting  of  a  restraining  order  there- 
on, and  that  at  the  time  the  complaint  was 
filed  and  the  restraining  order  was  granted  he 
did  not  own  the  note.  Held,  that  the  answer 
-was  bad  for  failing  to  allege  that  tiie  transfer 
was  made  for  a  valuable  consideration,  and  that 
the  indorsee  became  the  owner  In  good  faith ; 
without  notice.— Becknell  v.  Becknell,  10  N.  E. 
4X4.  110  Ind.  42. 


I  120 

[e]  (Sop.  1889) 

An  averment,  in  tbe  answer  to  a  bill  to 
enjoin  the  breach  of  a  contract  whereby  de- 
fendant sold  his  good  will  in  the  practice  of 
medicine  and  agreed  not  to  practice  in  a  cer- 
tain district  for  a  number  of  years,  that  the 
contract  was  delivered  to  plaintiff  conditional- 
ly, does  not  show  that  the  contract  was  not  ex- 
ecuted, as  such  a  contract  cannot  be  delivered 
to  one  of  the  parties  thereto  as  an  escrow. — 
Piciiett  V.  Green,  120  Ind.  5»i,  22  N.  E.  737. 

[f]  (Sup.  18S3) 

In  a  suit  by  one  adjoining  landowner  to 
restrain  another  from  obstructing  a  ditdi,  the 
answer  alleged  that  the  owners  of  the  adjoining 
farms,  by  agreement,  constructed  a  tile  ditch 
to  drain  the  water  which  would  naturally  flow 
into  it  from  the  farms;  tiiat  plaintiff,  without 
defendant's  knowledge,  lowered  the  ditch  on 
his  land,  and  made  lateral  drains,  and  thereby 
caused  water  to  fiow  Into  the  ditch  which  did 
not  naturally  belong  there;  that  thereby  de- 
fendant's land  was  flooded,  and  In  order  to  stop 
the  flow  defendant  dug  np  a  part  of  tbe  ditch, 
ffrfd,  that  the  court  properly  overruled  a  de- 
murrer to  the  answer,  since  it  showed  that 
plaintiff  did  not  come  into  equity  with  clean 
hands.— McAllister  v.  Henderson,  134  Ind.  453, 
34  N.  E.  221. 

rg7    (Sop.  1895) 

In  an  action  to  enjoin  a  physician  from 
practicing  in  a  certain  city,  where  the  com- 
plaint set  np  a  contract  not  to  practice,  in  con- 
sideration of  the  purchase  by  plaintiff  of  de- 
fendant's residence  for  a  certain  sum,  an  an- 
swer averring  that  at  the  time  the  contract 
was  made  defendant  was  not  the  owner  of  such 
residence,  that  it  belonged  to  defendant's  wife, 
and  that  defendant  did  not  receive  the  consid- 
eration paid  for  tbe  deed,  is  insufficient  as  a 
plea  of  want  of  consideration.— Beatty  T.  Coble, 
142  Ind.  329,  41  N.  B.  500. 

[h]    (App.  1906) 

An  answer  which  aHeges  that  defendants 
cut  and  removed  only  trees  which  they  had 
purchased  of  plaintiff,  and  that  they  did  not 
cut  or  threaten  to  cut  any  trees  other  than 
those  sold  to  them  by  plaintiff,  is  an  answer 
to  a  complaint  which  alleges  that  plaintiff  sokl 
to  defendants  certain  trees  as  described  in  the 
written  contract  of  sale,  and  that  defendants 
cut  and  removed  other  trees,  to  plaintiff's  dam- 
age.—Doell  V.  Schrier,  ^  N.  E.  600,  36  Ind 
App. 

Fob  Cases  fbom  Othbb  States, 

See  27  CENT.  Dio.  InJ.  H  243-2Sa 
See,  also.  22  Cje.  p.  93a 

{ 180.  —  Deaavner. 

Admissions  by  demurrer,  see  Plxadino,  |  214. 

FiUIore  to  file  or  set  out  written  instrument  as 
ground  for  demurrer,  see  Pleadino,  |  1^. 

Hatter  available  under  general  denial  as  sub- 
ject to  demurrer,  see  Pleadinq,  {  194. 
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[a]  (Sap.  1S76) 

Where  aa  Injanction  la  Boufrbt  to  be  ob- 
tained on  acconat  of  a  fraud  practiced  and  con- 
summated three  years  prior  to  the  commence- 
ment of  the  action,  If  such  delay  be  unexplain- 
ed in  the  complaint,  it  is  insufficient  on  demur- 
rer.—Slarkle  T.  Board  of  Gom'rs  of  Clay  Coun- 
ty, 55  Ind.  185. 

[b]  (Sup.  1883) 

Where  a  complaint  for  an  injunction  in  a 
single  pura^^raph  specities  several  reasons,  a  de- 
murrer nia.v  lie  addreR^^cd  to  each  of  them. — Ilil- 
ton  V.  Sfason,  02  Ind.  157. 

[cl    (Sap.  1884) 

Where  a  coinplniat  for  an  injunction  shows 
a  right  to  some  relief,  it  is  good  against  a  de- 
murrer.— Field  V.  Holzman,  113  Ind.  2Uu. 

[d]  (Sop.  1S81) 

Where  tlie  annver  in  a  suit  for  injunction 
consisted  of  a  (general  denial  and  a  paragraph 
setting  up  a  special  defense,  a  demurrer  to  the 
special  defense  was  sustained,  and  the  court 
thereupon  rendered  final  judgment,  without 
trial  of  the  issues  formed  by  the  general  de- 
nial. Held  error.— Coe  t.  Johnson,  03  Ind.  418. 

[e]  (Sup.  I&84) 

Where  the  general  scope  and  prayer  ot  a 
hill  sliowB  that  its  principal  purpose  is  to  ob- 
tain relief  by  injunction,  it  will  he  held  bad 
on  demurrer  if  not  sufficient  for  that  purpose, 
without  considering  whether  it  might  be  suffi- 
cient to  warrant  other  relief.— City  of  Logans- 
port  V.  Ubl,  99  Ind.  531,  4»  Am.  Rep.  109. 

[(]  (Sup.  1884) 
Where  a  demurrer  to  a  complaint  for  in- 
junction and  a  motion  to  dissolve  a  temporary 
injunction  issued  thereon  are  pending  at  the 
same  time,  it  is  discretionary  with  the  trial 
court  as  to  which  will  be  first  ruled  on.— Clark 
V.  Shaw,  101  Ind.  503. 

[S]    (Snp.  1897) 

Where  a  complaint  for  injunction  does  not 
state  facts  sufficient  to  entitle  plaintiff  to  that 
relief,  it  is  demurrable,  though  it  state  suffi- 
cient facts  to  be  good  on  some  other  theory. — 
Oarmel  Natural  Gas  &  Improvement  Co.  t. 
Small,  47  N.  E.  11,  00  N.  E.  476,  150  Ind. 
427. 

[h]    (Sop.  1900) 

In  an  action  by  an  employer  against  an 
employ^,  and  other  persons  colluding  with  him, 
to  enjoin  the  reproduction  of  a  paper-bag  mak- 
ing machine,  which  was  a  trade  secret  of  such 
employer,  it  was  not  error  to  overrule  a  joint 
demurrer  of  defendants  to  the  petition,  where 
such  petition  showed  a  cause  of  action  against 
one  or  more  of  them.— Westervelt  v.  National 
Paper  &  Supply  Co.,  57  N.  E.  562,  154  lud. 
073. 

Foe  Cases  from  Other  States, 

See  27  Cent.  Dig.  Inj.  §§  251,  252. 
See,  also,  22  Cyc.  p.  934. 


1 121.         AmeadMl   aad  rapplemeatal 
pleadlncs. 

Condition  of  cause  and  time  for  amendment, 
see  Pleading,  i  258. 

[a]  (Sap.  1865) 

The  objection  that  an  amended  complsiDt. 
filed  by  leave  of  court  after  a  restrainiog  order 
lias  been  granted  upon  a  properly  verified  com- 
plaint is  not  supported  by  affidavit,  cannot  be 
raised  by  demurrer.— Hall  t.  Bough,  21  Ind. 
273. 

[b]  (A  pp.  1904) 

Where,  in  a  suit  to  restrain  defendant 
from  catting  timber  on  plaiotifTs  land,  plaintiff 
testified  to  the  granting  of  a  parol  license  to 
defendant,  under  which  the  latter  was  entitlfd 
to  remove  the  timber  notwithstanding  the  fart 
that  the  time  fixed  therefor  had  expired,  de- 
fendant was  entitled,  before  the  examination  of 
the  witnesses  was  concluded,  to  amend  his  an- 
swer, consisting  of  a  general  denial,  by  settio; 
up  the  license  and  claiming  the  right  to  re- 
move the  timber  thereunder. — Watson  v.  Ad- 
ams, G9  N.  E.  696,  32  Ind.  App.  281. 

FOB  Cases  fboh  Otheb  States, 

See  27  Cent.  Dio.  Inj.  H  253-201. 
See,  also,  22  Cyc.  pp.  935.  936. 

{122.    VerlfloatloB. 

[a]  (Snp.  1856} 

A  bill  for  an  injunction  need  not  be  Bwoa 
to.  Rev.  St.  1843,  pp.  851-853.— Langhlin  t. 
Lamasco  City,  6  Ind.  223. 

[b]  (Snp.  1664) 

An  application  for  injunction  will  not  i* 
granted  unless  the  complaint  Is  verified  by  affi- 
davit.—McQuarrie  T.  Hildebrand,  23  lod.  VS. 

tc]  A  petition  praying  an  injunction  as  fiul 
relief,  but  not  asking  a  temporary  injunction, 
need  not  be  Terified.— <Sup.  1872)  Sand  Cmk 
Turnpike  Co.  t.  Bobbins.  41  Ind.  79;  (ISTo) 
Rich  V.  Dessar,  50  Ind.  309 

[d]  (Sap.  1872) 

Where  the  remedy  sought  is  the  final  judg- 
ment enjoining  certain  acts  complained  of.  it 
is  not  necessary  that  the  complaint  be  verified; 
for,  if  the  defendant  deny  the  facts,  be  puts 
the  plaintiff  upon  proof  of  them  before  coun 
or  jury,  and  such  proof  will  not  be  strengthen- 
ed by  any  previous  verification,  nor  will  an  ex- 
press admission  of  the  facts,  nor  an  implied 
admission  arising  from  failure  to  controvert 
them,  be  strengthened  by  such  verification.— 
Sand  Creek  Turnpike  Co.  t.  Bobbins,  41Ind.  79. 

[e]  (Snp.  1S74) 

No  verification  of  a  complaint  is  required 
to  enable  a  court  to  grant  a  perpetual  injiuiC' 
tlon  on  the  final  bearing  of  a  cause.— Cox  v. 
Louisville.  N.  A.  &  &  R.  Co.,  48  Ind.  178L 

Cn    (Svp.  1892) 

Where  the  only  relief  prayed  for  is  an  in- 
junction upon  the  final  hearing,  a  verification 
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of  the  complaint  Is  not  xegnired,  and  on  an 
appeal  from  a  final  judgment,  and  not  from  an 
interlocutorj  order  granting  a  temporary  in- 
junction. It  is  wbolly  immaterial  wliether  the 
complaint  is  verified  or  not— Champ  t.  Ken- 
driclE,  30  N.  E.  787,  130  Ind.  549. 

Fob  Cabeb  from  Otheb  States, 

See  27  Cent.  Dio.  Inj.  §S  262-268. 
Se«^  alBo,  22  Cyc  pp.  931-^. 

1 183.  ^»  lanMB,  pmof,  and  TariuLee. 

[a]    (Apv.  1904} 

In  a  suit  to  restrain  the  cutting  of  timber 
on  plaintiff's  land,  defendant  could  not  prove 
a  license  in  jostiflcation  under  a  general  de- 
nial.—Watson  T.  Adams,  69  N.  E.  606,  32  Ind. 
App.  281. 

n>]    (Sap.  1909) 

Where,  In  an  action  to  enjoin  the  enforce- 
ment of  an  ordinance  regulating  junk  dealers, 
plaintiffs  alleged  that  tbey  were  junk  dealeiti 
and  proprietors  of  junk  stores,  and  sought  to 
enjoin  the  enforcement  of  the  ordinance  on  the 
ground  that  it  unreasonably  interfered  with 
their  business,  the  rights  of  wagon  junk  ped- 
dlers, as  distinctive  from  the  proprietors  of 
junk  stores,  were  not  in  issue. — Grossman  v. 
City  of  Indianapolis,  88  N.  E.  945. 

[c]  (APP.1SM) 

Though  the  complaint  to  enjoin  the  stretch- 
ing of  telephone  wires  across  plaintiff's  prem- 
ises alleged  that  the  wires  had  already  been 
stretdied,  while  the  evidence  showed  the  woA, 
bad  prt^ressed  only  to  the  erection  of  the  poles, 
this  was  not  a  material  variation,  or  a  failure 
to  prove  the  general  scope  and  meaning  of  the 
allegations  of  the  complaint.— Majenica  Tel.  Co. 
V.  Rogers,  43  Ind.  App.  306,  87  N.  E.  163. 

Fos  Cases  tboh^  Otheb  States^ 
See  27  Cent.  Dig.  Inj.  {  270. 
See,  also,  22  Cyc.  p.  036. 

$  124.  Evidence. 

Fob  Cases  fbou  Othee  States, 

See  27  Cent.  Dio.  Inj.  §§  272-278. 
See,  also,  22  Cyc.  pp.  937-047. 

1 12S.         PleadlBKs  m  srldeace. 

On  application  for  temporary  injunction,  see 
post,  il  144.  146. 

On  motion  to  vacate  or  dissolve  temporary  in- 
junction, see  post,  S  172 

[a]    (Sop.  1891) 

Where  a  complaint  in  a  suit  to  enjoin  the 
construction  of  a  railroad  track  in  a  street  ad- 
jacent to  plaintiff's  property  was  sufficient,  and 
the  cause  was  submitted  to  the  court  for  de- 
cision on  the  verified  complaint,  the  affidavit 
of  the  superintendent,  together  with  the  ordi- 
nance of  the  city  council  and  record  of  the  ap- 
propriation proceedings,  the  verified  complaint 
afforded  evidence  from  which  the  court  may 
have  found  the  facts  entitling  the  plaintiff  to  an 


§  129 

injunction.— Chicago,  St  L.  ft  P.  R.  Co.  V. 

Eisert,  26  N.  B.  759,  127  Ind.  156. 

Fob  Cases  fboh  Otheb  States, 

See  27  Cent.  Dig.  Inj.  f§  272-275, 
See,  also,  22  Cyc.  pp.  941-047. 

$127.    AdmisslbiUtr. 

Dedication  of  property  to  public  use,  see  Dedi- 
cation, S  43. 

UI     (Sup.  1E91) 

In  an  action  to  enjoin  defendant  from  an 
alleged  trespass  on  land,  evidence  that  plaintiff 
bad  Bcguieaced  in  the  occupancy  of  the  land, 
that  he  offered  to  receive  a  certain  sum  in  com- 
pensation for  the  alleged  trespass,  and  that  his 
grantor  had  conveyed  an  interest  in  the  land 
to  a  third  person,  is  admissible  in  defense  as 
tending  to  show  the  nature  and  extent  of  the 
injury. — Whitlock  v.  Cousumers'  Gas  Trust 
Co.,  127  Ind.  62.  26  N.  E.  570. 

[b]  (8«p.l891) 

In  a  suit  to  enjoin  defendant  from  Inter- 
fering with  certain  land,  leased  for  tile  mak- 
ing, evidence  was  admitted  showing  that  there 
was  no  clay  in  the  neighborhood  other  than  a 
three^mered  piece,  which  was  the  land  in 
question,  suitable  for  tile  making.  Seld,  that 
the  testimony  was  material  in  showing  the  con- 
dition in  which  plaintiffs  were  left  by  defend- 
ant's interference,  and  bearing  on  the  question 
of  damage  recoverable  by  tbent.— Weaver  v. 
Shipley,  127  Ind.  526,  27  N.  E.  14a 

Fob  Cases  pbom  Otheb  States, 
See  27  Cent.  Dig.  Inj.  S  277. 
See,  also,  22  Cyc.  p.  9SS. 

i  129.  IHsmlssal  before  hearing. 

[a]  (Sap.  1S46) 

Where  an  injunction  is  granted  in  vaca- 
tion on  a  valid  bill,  and  it  is  shown  to  the 
court  at  the  next  term  that  the  injunction  was 
irregularly  granted,  though  the  injunction  may 
be  dissolved,  the  bill  should  not  be  dismissed. — 
Gray  v.  Baldwin,  8  Blackf.  164. 

[b]  f Snp.  ISTS) 

Where  an  appeal  was  taken  from  an  order 
dlffsoiving  a  temporary  injunction,  and  the 
judgment  below  was  affirmed,  such  affirmance 
did  not  dispose  of  the  action  for  a  perpetual 
injunction;  and  hence  it  was  error  to  sustain 
a  motion  by  defendant  to  dismiss  the  action 
for  that  cause.— Rayle  v.  Indianapolis,  P.  &  C. 
R.  Co.,  40  Ind.  347. 

[C]     (Snp.  I90&) 

Where  the  chancellor  finds  that  none  of  the 
matters  exist  which  would  make  a  proper  case 
for  equity,  he  may  dismiss  the  bill  for  an  in- 
junction, though  the  question  was  not  raised  by 
the  opposite  party  under  Bums'  Ann.  St.  l',)01, 
g  342,  providing  that  defendant  may  demur  to 
the  complaint  where  the  court  has  no  jurisdic- 
tion of  the  person  or  subject  of  the  action. — Mc- 
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Connell  t.  Hampton,  73  N.  B.  109%  181  Ind. 
547. 

Fob  Cases  from  Other  States, 

See  27  Cent.  Dia.  IdJ.  S8  279-3S7. 
See,  also,  22  Cyc.  pp.  &17-051. 

§  130.  Trial  or  hearlnc. 

Conformity  of  findings  and  conclusions  of  court 
to  pleadings,  issues  and  proofs,  see  Trial,  f 
390. 

Construction  and  operation  of  findings  of  court, 

see  Tbiai.,  S 
Right  to  trial  by  jury,  see  Jubt,  {  14. 

M  (S«p.  1843} 
One  of  two  makers  of  a  note  entered  him- 
self replevin  bail  for  the  payee,  the  latter 
promising  tn  writing  that  the  note  should  be  of 
no  effect  if  the  bail  should  have  to  pay  the 
judgment  The  payee  assigned  the  note  to  a 
person  without  notice,  and  the  bail,  after  no- 
tice of  the  assignment,  imid  the  judgment.  The 
assignee  sued  the  makers  on  the  note  at  law, 
and  they  filed  a  bill  in  chancery  to  enjoin 
the  proceedings  on  the  ground  of  fraud.  Jteld, 
that  the  bill  was  properly  dismissed  where  they 
failed  to  prove  the  charge  of  fraud.— Uilllard 
r.  Uanna,  6  Blackf.  641. 

[b]  (App.  1903) 

Where  a  lessor  was  not  a  party  to  a  suit 
by  the  assignee  of  an  oil  lease  to  restrain  an- 
other from  drilling  oil  wells  on  the  leased  prem- 
ises during  the  lease,  conclusions  of  law  relat- 
ing to  rights  under  the  lease  between  the  lessor 
and  the  assignee  of  the  lease,  on  which  an  in- 
junction was  granted  conditionally,  on  the  per- 
formance of  certain  acts  by  the  assignee,  were 
erroneous. — Chappell  v.  Jasper  County  Oil  & 
Gas  Co.,  GO  N.  E.  515.  31  Ind.  App.  170. 

[c]  {Snp.  1905) 

Where,  in  a  suit  to  restrain  a  board  of 
county  commiHsioners  from  accepting  certain 
public  work  and  making  payment  therefor,  the 
complaint  charged  that  the  board  had  entered 
into'  9  corrupt  and  collusive  agreement  with 
the  contractors,  and  that  their  contemplated 
and  threatened  acceptance  of  the  work,  while 
imperfect  and  dehcient,  had  been  and  would  be 
done  in  pursuance  of  such  agreement,  to  the 
injury  of  complainants,  a  mere  finding  of  neg- 
ligence and  willful  disregard  of  duty  on  the 
part  of  the  board,  which  was  bo  far  erroneous 
as  to  amount  to  fraud  in  law,  was  not  a  find- 
ing that  the  board  had  acted  cormptly  or  in 
bad  faith  as  alleged,  and  was  insufficient  to 
sustain  the  bill.— Board  of  Com'rs  of  lAporte 
County  V.  Wolff,  1C6  Ind.  325,  70  N.  E.  247. 

Fob  Cases  from  Otueb  States, 

See  27  Cent.  Diq.  Inj.  Sfi  288-W. 
See,  also,  22  Cyc  pp.  052-957. 
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In  suit  for  equitable  relief  against  jadgoient, 

see  JUDOHENT,  I  4^. 
Review  of  decisions,  see  Afpeax  and  Ebbob, 

Si  100,  874,  954,  1043. 


(A)  GROUNDS  AND  PROCEEDINGS  TO 
PROCURE. 

Protection  of  property  pending  litigation  u 
ground  for  relief  by  injunction,  see  ante,  | 

Statutory  provisions  affecting  appeal  from  order 
granting,  see  Appeal  aho  Ebbob»  |  2. 

S  135.  Disoretioii  of  sonrt. 

[a]  (Sap.  1906) 
The  granting  of  a  temporary  or  prelind* 
nary  injunction  is  not  a  matter  of  right,  bat 
rests  in  the  sound  legal  discretion  of  the  trill 
court.— City  of  Laporte  t.  Soot^  76  N.  E.  919, 
166  Ind.  78. 

FoK  Cases  fboh  Otiier  States, 
See  27  Cent.  Diq.  Inj.  {  904. 
See,  also,  22  Cyc.  p.  746. 

§  136.  Oroiimda   for   tompovarj  tmjw 
tiom. 

[al   (Sop.  1885) 

.  Restraining  orders  and  injnnctioas  nuy  be 
granted,  under  our  statute,  whenever  it  aivesn 
by  the  complaint  that  the  plaintiff  la  oititled 
to  the  relief  demanded,  and  that  relief  or  ur 
part  thereof  eonaiat*  in  restrnlning  the  comiiii>- 
sioD  or  continuance  of  some  act,  the  conunii- 
sion  or  continuance  of  which  during  the  litigi* 
tion  wonid  produce  great  injury  to  the  pltin* 
tiff.— Smith      Fitxgerald.  24  Ind.  316. 

[bl  (Snp.  1906) 
A  temporary  injunction  should  not  be 
awarded  for  a  tentative  purpoae,  but  only  in  a 
case  where  it  is  shown  that  there  is  an  impend- 
ing injury  or  urgent  necessity  which  demands 
the  immediate  interposition  of  a  writ  of  injonc- 
tion;  but  it  is  not  essential  that  such  a  case 
be  made  out  as  will  entitle  the  applicant 
relief  on  final  hearing,— City  of  Iiaporte  t. 
Scott,  76  K.  E.  878,  166  Ind.  78. 

[c]    (Sap.  1908) 

Tlie  court,  before  issuing  a  temporatr  in- 
junction, must  find  that  a  wrong  ia  about  to  be 
committed  whlcli  will  be  irreparable,  and  the 
mere  apprehenaions  of  the  complainant,  uiudii- 
Uined  by  facts,  ue  not  mfflclent.— Spncgeon  t. 
Rhodes,  7S  N.  E.  228,  167  Ind.  1. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Dig.  Inj.  H  30^  300. 
See,  also,  22  Cyc.  pp.  751,  757. 
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1 137.  Orovnda  fov  dealsl  «t  tempoTKry 
Injnnotlon. 

[a]    (8n».  UBS) 

A  prelimioarr  iojonctioa  will  be  deoied 
wliere  complainant's  right  to  the  relief  asked 
is  doubtful.— Wallace  t.  McTey,  6  Ind.  300. 

tb]  (App.l»2) 

On  appeal  from  a  Judgment  allowing  a 
railroad  to  cross  another  at  grade,  where  the 
controversy  was  as  to  the  method  of  sach  cross- 
ing, appellant  obtained  a  restraining  order  un- 
til the  bearing  of  a  motion  for  an  Injunction 
pendente  lite  to  prevent  the  establishment  of 
a  grade  crossing,  and  thereafter  consented  that 
the  injunction,  when  granted,  should  be  modi- 
fied to  allow  appellee  to  use  the  crossing  for 
the  purposes  of  ita  business.  Beld  that,  inas- 
much  as  such  an  injunction  given  under  the 
stipulation  of  the  parties  would,  in  effect,  al- 
low a  crossing  of  the  same  character  as  that 
allowed  by  the  lower  court,  the  injunction 
woald  not  be  granted.-^Baltimore  St  O,  B.  Co. 
T.  Wabash  R.  Co.,  62  N.  E.  520^  28  Ind.  App. 
185. 

[e)  (Ap».  1906) 
Where,  pending  suit  to  Eestraia  the  con- 
atrnctlon  (ME  a  new  coarthouae  on  land  belong- 
ing to  the  coant7,  the  buUdfng  was  partially 
conatmcted  before  It  was  held  by  the  Supreme 
CoDtt  that  the  proceedings  were  void,  and  be- 
fore the  offlcen  and  contractors  engaged  in  con- 
Btmctiog  the  building  were  enjoined  from  pro- 
ceeding, and  such  building  in  its  incomplete 
condition  was  not  a  nuisance  injurious  to  the 
atate,  it  being  the  intention  of  the  county  coun- 
cil to  complete  the  building  under  other  pro- 
ceedings, the  Supreme  Court  will  not  grant  the 
state  a  temporary  injanction  pending  appeal  in 
a  anit  to  restrain  the  county  board  of  conunis- 
sioners  from  issuing  bonds  and  appropriating 
money  to  complete  the  bailding  and  to  require 
the  unfinished  structure  to  be  removed  from  the 
county's  property.— State  t.  Board  ot  Com'rs 
of  Newton  County,  76  N.  E.  806,  38  Ind.  App. 
&2. 

Fob  Cases  fbom  Otheb  States, 

Sbb  27  Cent.  Dig.  Inj.  »  307-809. 
See,  also,  22  Cyc.  pp.  751,  757. 

i  130.  Antliority  of  oout  or  Jndce. 

[a]  (Snp.  1861) 

A  master  commissioner  has  not  the  power 
of  a  master  in  chancery  for  granting  injunc- 
tions.—Glass  v.  Board  of  Com'rs  of  Ripley 
Coun^,  16  Ind.  118. 

[b]  (Sup.  1S70> 

The  judge  of  a  court  of  common  pleas 
may  grant  a  restraining  order  In  vacation,  with- 
out notice,  in  a  cause  pending  lu  the  circuit 
court  where  there  is  some  emergency  justifying 
such  action. — City  of  Columbus  v.  Hydraulic 
Woolen  Milis,  33  Ind.  435. 


I  143 

[c]  (Sap.  UTS) 

Under  the  provisions  of  2  Gav.  &  H.  St 
p.  131,  S  136,  a  judge  of  the  court  of  common 
pleas  could  grant  in  vacation  an  injunction  on 
a  complaint  pending  in  the  circuit  court.— Mer- 
rifield  v.  Weston,  68  Ind.  70l 

[d]  (Snp.  1893) 

A  judge  has  no  power  to  grant  an  injunc- 
tion when  without  the  boundaries  of  this  state. 
-Bayless  t.  Price,  131  Ind.  437,  81  N.  &.  S& 

Foe  Gases  foou  Otheb  States, 

See  27  Cent.  Dig.  Inj.  %  311;  29  Cent. 

DiQ.  Judges,  i  125. 
See.  als<^  22  Cyc  p.  908. 

S 140.  Tvrm  maA  reqvialCas  of  applleft- 

ta]  (Siip.UE<) 
When  there  is  no  prayer  for  a  temporary 
injunction  in  a  bill,  It  should  not  be  granted. 
—Southern  Plank  Boad  Co.  t.  HIxod,  6  Ind. 

1C5. 

[b]  (Snp.  1867) 

On  appeal  from  an  order  of  a  judge  in  va- 
cation granting  an  injunction  to  restrain  the 
commission  of  waste  by  a  mortgagor  after  a 
final  decree  of  foreclosure,  the  order  was  re- 
versed on  the  ground  that  no  complaint  had 
ever  been  filed  in  any  court,  and  that  no  sum- 
mons had  issued  or  publication  of  notice  been 
made.— Jerolamau  t.  Foster,  28  Ind.  232. 

[c]  (Snp.  1882) 

Code  1852.  {  137,  providing  that  where  it 
appears  by  affidavit,  during  the  pendency  of 
an  action,  that  the  defendant  threatens  or  is 
about  to  remove  or  dispose  of  his  property  with 
intent  to  defraud  his  creditors,  a  temporary 
injunction  will  be  granted  to  restrain  such  re- 
moval or  disposition.  Is  exclusive,  and  in  no 
other  case  can  a  temporary  injunction  be  grant- 
ed in  the  absence  of  a  prayer  Uierefor.— Miller 
V.  Shriaer,  86  Ind.  403. 

Fob  Cases  frou  Othkb  States, 
See  27  Cent.  Dig.  Inj.  |  312: 

{  143.  ITotlM  of  appUoatlom. 
Ca]  (Sap.  1846) 
A  court  of  chancery  will  not,  where  there 
ia  no  emergency,  grant  an  Injunction,  unless 
10  days'  notice  of  the  application  has  been  giV' 
en  to  the  adverse  party,  or  the  application  re- 
late to  a  suit  pending  in  the  court— Vance  t. 
Workman,  8  Blackf.  $06. 

[b]    (Sup.  1852) 

An  injunction  should  not  be  granted  un* 
der  the  statute  until  the  adverse  party  baa  had 
10  days*  notice  of  the  time  and  place  of  making 
application  therefor,  unless  the  bill  shows  an 
urgent  necessity  that  It  be  granted  before  no- 
tice can  be  given  and  that  an  emergency  exists 
which  the  complainant  could  not  by  reasonable 
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diligeQce  have  preveBted. — Indiana  Gent  R.  Go. 
V.  State,  3  Ind.  421. 

[c]  (Sap.  ]S55) 

A  temporary  injuDCtioQ,  granted  ■without 
notice  to  the  defendant,  is  wholly  irregular  and 
illegal.  The  most  that  a  court  of  chancery  can 
do  is  to  grant  a  restraining  order  until  notice 
can  be  given  and  a  hearing  had  of  the  appli- 
cation Cor  injunction.  2  Rev.  St.  1852,  p.  60, 
8  139.— Wallace  v.  McVey,  6  lod.  300. 

A  temporary  injunction  should  not  be 
granted  to  restrain  the  defendant  from  remov- 
ing property,  the  subject  of  commerce,  out  of 
the  jurisdiction  of  the  court  without  notice  to 
the  adverse  party.— Id. 

[d]  (Sap.  1S61) 

The  granting  of  an  order  for  a  temporary 
injunction  without  notice  is  erroneona.— Flagg 
'  V.  Sloan.  16  Ind.  432. 

Fob  Gases  fbou  Other  States, 
See  27  Gent.  Dig.  Inj.  8  815w 
See,  also,  22  Qyc.  pp.  91S-920. 

8  144.  Vme  and  effect  of  bill,  eomplalnt, 
or  petition. 

[a]  (Sap.  1^) 

Where  a  party,  praying  for  discovery, 
seeks  in  addition  to  stay  proceedings  pending  in 
a  suit  at  law,  he  must  support  the  allegations 
of  the  bill  by  an  affidavit  of  their  troth. — Ows- 
ley V.  Barbour,  4  Ind.  5S5. 

[b]  (Sap.  1870) 

A  judgment  was  rendered  for  the  posses- 
sion of  real  estate,  and  the  defendant,  having 
paid  the  costs,  filed  a  complaint  as  a  motion  for 
a  new  trial  as  of  right  under  the  statute,  and 
prayed  an  injunction  to  restrain  the  fnrther 
prosecution  of  the  judgment;  and  the  judge,  in 
vacation  having  overruled  a  demurrer  to  the 
complaint,  granted  a  temporary  injunction. 
The  complaint  did  not  give  any  description  of 
the  premises,  was  not  verified  by  affidavit,  and 
it  did  not  appear  therefrom  that  a  writ  of  pos- 
session bad  been  issued,  or  that  any  order  or 
direction  had  been  given  therefor,  or  that  the 
judgment-plaintiff  was  using  any  means  to  ob- 
tain possession.  Beld,  that  the  granting  of 
the  injunction  was  error.— Ross  T.  Crews,  33 
Ind.  120. 

[c]  (Sop.  1882) 

Code  1852,  {  137,  providing  that,  where  it 
appears  duriug  the  pendency  of  an  action  by 
affidavit  that  the  defendant  threatens  or  is 
about  to  remove  or  dispose  of  his  property  with 
intent  to  defraud  bis  creditors,  a  temporary 
injunction  may  be  granted  to  restrain  the  re- 
moval or  disposition  of  his  property,  a  tem- 
porary injunction  cannot  be  granted  in  a  suit 
in  ejectment  upon  an  affidavit  filed  during  the 
pendency  of  the  action,  where  no  ground  is  al- 
leged in  the  complaint  for  the  appointment  of 
a  receiver.— Miller  t.  Shriner,  86  Ind.  493. 

In  the  absence  of  any  statutory  provision, 
it  is  error  to  grant  a  temporary  injunction,  un- 


less there  is  a  prayer  therefdr  in  the  complaint 

-Id. 

[d]  (Sap.  1884) 
Where  a  complaint  praying  for  a  tempo- 
rary injunction  was  insufficient,  the  conrt  prop- 
erly refused  to  grant  a  temporary  injunction, 
for,  it  it  had  been  granted,  it  would  have  been 
dissolved  by  the  final  judgment  that  was  ren- 
dered.—De  Annond  v.  Preachers'  Aid  Soc,  9* 
Ind.  Sa. 

[•]    (Sap.  1892) 

The  sufficiency  of  a  complaint  is  not  in- 
volved where  a  mere  tenpoiary  injnnction  ii 
asked,  bat  the  court  will  grant  rdief  where  it 
appears  that  the  case  Is  a  proper  one  f<v  in- 
vestigation.— People's  Qas  Co.  T.  Tyner,  131 
Ind.  277t  31  N.  R  59.  31  Am.  St.  Sep.  433, 
16  Lu  R.  A.  443;  Qreenfield  Qas  Co.  t.  Fee- 
pie's  Gas  Co.,  131  lud.  099,  31  N.  E.  (O. 

[f]  (Sap.  IMS) 
A  temporary  injunction  may  be  granted  00 
notice  to  the  adverse  party,  upon  the  facts 
warranting  its  issuance  being  proved  by  avei^ 
ments  stated  on  information  and  belief,  wiae 
the  adverse  party  does  not  deny  the  arermeots. 
— Spnrgeon  v.  Rhodes,  78  N.  E.  228^  167  Ind.  1. 

Fob  Cases  fbou  Othbb  States, 

See  27  Cent.  Dig.  Inj.  {{  316,  317,  321; 

17  Cent.  Dig.  Eject.  {  151. 
See,  also,  22  Gyc.  pp.  941-944. 

§  145.  Affldavlta  for  Injuetloa. 

[aj   (Sap.  1870) 

A  temporary  injunction  may  be  granted  M 
the  complaint  and  affidavit  of  plaintiff,  ^intlioDt 
other  evidence.— Hardy  t.  Donellan,  83  Ind. 
501. 

[b]  (8np.iKa) 
Where  a  complaint  failA  to  state  a  ctw 
of  action  for  an  injunction,  the  injunction  can- 
not be  founded  on  equities  set  up  in  the  np- 
porting  affidavits.— Landes  r.  Walla,  66  N.  E> 
679,  160  Ind.  216w 

[o]  (Sap.  1906) 
In  a  suit  by  a  licensed  physician  to  ic- 
strain  the  state  board  of  medical  examinen 
from  hearing  and  determining  charges  againet 
him  and  revoking  his  license  to  practice,  the 
affidavit  of  the  attorney  of  the  board  is  not  evi- 
dence against  the  board.— Spurgeon  v.  Rhode*, 
78  N.  B.  228,  167  Ind.  1. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Dig.  Inj.  {S  318,  32L 
See,  also,  22  Cya  p.  941. 

S  146.  Use  and  ^eet  of  mmmwrnxt 

[a]     (Sap.  iset) 

In  a  suit  for  rescission  of  a  conveyance  of 
land  asking  an  interlocutory  order  of  injaD^ 
tion,  when  the  answer  denies  every  material 
averment  of  the  complaint,  and  is  verified  bf 
affidavit,  the  court  should  not  grant  the  prayer 
for  injunction  without  additional  proof  of  the 
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facts  stated  ia  the  complaint.— McQuarrie  t. 
Hildebrand,  23  lod.  122. 

Fob  Cases  fbou  Othsb  States, 
See  27  Cent.  Dig.  InJ.  |  »ia 
See,  also,  22  Cjc  pp.  945-917. 

1 147.  Omuit**  affldftTlts  and  vtlier  vwi^ 
d«a«e* 

M    (S«p.  1864} 

If  a  party  who  prays  for  an  fnjuDctioD 
that  will  affect  the  rights  of  persons  who 
have  not  an  oi^iortanity  to  be  heard  has  not 
personal  knowledge  of  the  facts  set  forth  in  his 
application,  they  must  be  verified  by  the  af- 
fidavit ol  one  who  has  personal  knowledge. — 
Southern  Fhuk  Boad  Co.  v.  Hizon,  5  Ind.  165. 

P>]     (Sap.  1876) 

On  an  appticatioQ  for  a  temporary  injunc- 
tion, it  is  not  necessary  that  a  case  should  be 
made  out  that  would  entitle  the  plaintiff  to  re- 
lief at  all  events  at  the  hearing.  It  is  enough 
if  the  court  finds,  up<m  the  pleadings  and  the 
evidence,  a  case  which  makes  the  traQsactioD 
a  proper  subject  for  investigation  in  a  court 
of  equity,  or  if,  from  the  merits  to  be  gathered 
from  the  pleadings  and  conflicting  affidavits, 
there  appears,  on  the  whole,  a  case  proper  for 
the  Investigation  of  the  court,  and  a  fair  ques- 
tion to  be  reserved  till  the  final  hearing.— Spi- 
cer  V.  Hoop.  51  Ind.  365. 

tcl    (Sap.  IMS) 

On  an  application  by  a  physician  for  a 
temporary  injunction  to  restrain  the  state 
board  of  medical  examiners  from  hearing  char- 
ges against  him  and  revoking  his  license,  the 
affidavit  of  plaintiff  was  on  information  and  be- 
lief only.  No  affidavit  was  given  of  the  truth 
of  the  facts  alleged  in  the  complaint  by  any 
person  having  personal  knowledge  thereof.  The 
Rist  of  the  complaint  was  tiiat  the  board  had 
prejudged  plaintiff's  case  and  had  intended  to 
revoke  his  license  without  any  evidence  and 
without  giving  him  a  hearing.  The  affidavits 
of  the  members  of  the  board  and  their  attor- 
neys denied  every  wrong  charged  in  the  com- 
plaint and  averred  that  they  would  give  plain- 
tiff a  fair  and  impartial  hearing  and  determine 
the  charges  according  to  the  evidence.  Beld, 
that  plaintiff  was  not  entitied  to  a  preliminary 
injunction.— Spurgeon  v.  Rhodes,  78  N.  E.  228, 
107  Ind.  1. 

Fob  Cases  from  Other  States, 

See  27  Cent.  Dig.  InJ.  H  320-^22. 
See,  also,  22  Cyc.  p.  945. 

i  148.  Bond  or  udertaUnc. 

Injunction  against  execution,  see  ExBCUTiOK, 
I  171. 

Laws  diqwuBiiv  with  as  denial  of  due  process 
of  law,  see  Constitutional  Law,  |  278. 

labilities  on  b<mds  or  undertakings,  see  post, 
H  234-254. 

[a]    (Snp.  1847) 
On  a  bill  in  chancery  for  a  discovery  In 
aid  of  a  defense  to  an  action  at  law,  the  bill 


also  prayed  a  stay  of  the  proceedings  at  law 
till  the  discovery  should  be  made.  Held,  that 
the  prayer  to  stay  proceedings  could  not  be 
granted,  except  on  the  condition  of  a  bond  be- 
ing given  according  to  the  statute.— Lemon  v. 
Moxehead,  8  Blackf.  661. 

[b]    (Sap.  1S48) 

The  clerk  of  a  circuit  court  cannot  take 
and  approve  an  injunction  bond.— McGragor  v. 
State,  1  Ind.  282,  Smith,  179. 

[e]  (Sap.  184») 
An  administrator  who  wishes  an  injunc- 
tion against  a  Judgment  at  law  against  his  in- 
testate must  give  the  bond  required  by  statute 
in  cases  of  applications  for  injunction. — Os- 
born  V.  Ellis,  1  Ind.  451,  Smith,  33& 

[d]  (Snp.  1866) 

An  injunction  bond  entitied:  "State  of 
Indiana,  Clinton  County.  A.  v.  B.,"— is  not 
void  for  failure  to  state  the  name  of  the  court 
by  which  the  injunction  was  Issned.- Winsblp 
V.  Clendenoing,  24  Ind.  439. 

[e]  (Snp.  U79) 

The  fact  that  an  undertaking  to  secure  an 
injunction  was  read  to  the  court,  and  thereon 
the  rratrainlng  order  was  continued,  is  con- 
clusive evidence  that  the  court  approved  the 
bond.— Griffin  v.  Wallace,  66  Ind.  410. 

It  is  not  necessary  to  the  maintenance  of 
an  action  on  an  injunction  bond  that  In  the 
proceedings  to  obtain  the  injunction  the  approv- 
al of  the  court  or  judge  should  be  indorsed  on 
the  bond,  though  such  Indorsement  la  proper. 
The  fact  that  the  court  ordered  an  injunction 
to  be  issued  will  be  considered  as  conclusive 
evidence  that  the  court  approved  such  bond. 
-Id. 

To  maintain  an  action  on  en  injunction 
bond,  it  is  not  essential  that  the  name  of  the 
surety  should  appear  in  the  body  of  the  bond. 
—Id. 

It]    (Sap.  1891) 

The  fact  that  the  court  granting  an  in- 
junction had  no  Jurisdiction,  and  that  the  in- 
junction was  absolutely  void,  does  not  make 
the  injunction  bond  void,  so  as  to  defeat  defend- 
ant's right  to  recover  thereon  for  attorney's 
fees  and  other  expense  incurred  by  him  In  re- 
sisting the  application  for  the  injunction  and 
procuring  its  dissolution.—Bobertson  v.  Smith, 
129  Ind.  422,  28  N.  E.  857,  15  Ll  B.  A.  278. 

[g]    (Snp.  1891) 
A  decree  granting  an  injunction  without 
the  filing  of  bond  is  erroneous.— Lewis  v.  Bow- 
land,  29  N.  E.  922,  131  Ind.  103. 

-   [b]    (App.  1898) 

The  names  of  the  sureties  need  not  appear 
in  the  body  of  a  bond  approved  by  the  court 
when  a  restraining  order  is  issued. — Hyatt  v. 
City  of  Washington,  50  N.  E.  40!^  20  Ind.  App. 
148,  67  Am.  St.  Bep.  24& 

Fob  Cases  fboh  Otbeb  States, 

See  27  Cent.  Diq.  Inj.  iS  323-334. 
See,  also,  22  Cyc.  p^^  920-^. 
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1 150.  BestralainB  order  pmnMmg  hmmr* 
InC  of  application. 

Aptwolability  of,  see  Appeal  ahd  Bbbob,  |  71. 

M  <Svp.  UK) 
The  restraining  order  contemplated  in  the 
statute  extends  only  to  such  reasonable  time  as 
may  be  necessary  to  notify  the  adverse  party, 
whereas  temporary  injunctions,  by  their  terms, 
continue  in  force  till  the  further  order  of  the 
court,  which  may  be  several  montha. — Wallace 
v.  McVey,  6  Ind.  aOp. 

[b]  (Sup.  1866) 

Temporary  restraining  orders  may  be 
granted  in  aid  of  proceedings  at  law  until  no- 
tice can  be  given,  but  wheo  such  order  is 
granted  in  term  time  it  is  unreasonable  to  ex- 
tend it  until  the  next  term.— Andrews  t.  Pow- 
ell, 27  Ind.  303. 

[c]  {8«p.l870) 

A  restraining  order  issued  without  notice 
and  in  vacation  dionld  only  be  granted  until 
notice  can  be  given  and  a  hearing  had,  and  an 
order  granted  to  expire  on  the  second  day  of 
the  next  term  of  the  circuit  court  which  would 
be  a  period  of  six  months  was  for  too  long  a 
period.— City  of  Columbus  t.  Hydraulic  Woolen 
Hills  Co..  33  Ind.  435. 

[d]  (Snp.  1881) 

The  term  "rcBtraining  order"  is  limited  in 
its  operation,  and  extends  only  to  such  reason- 
able time  as  may  be  necessaiy  to  notify  the  op- 
posite party  of  an  application  for  an  injunc- 
tion.—College  Corner  Jk  B.  Gravel  Road  Co. 
T.  UoBS,  77  Ind.  m 

Fob  Cases  fsoh  Other  States, 
See  27  Cent.  Dig.  Inj.  |  335. 


1 161.  Scope  of  iMftvirr  mimA  qnestioms 
ooBsMored. 
[a]    (Sap.  187?) 
The  fact  that  proccedinga  in  tlie  nature  ol 
quo  warranto  are  pending  to  test  the  validity 
of  the  creation  of  a  corporation— hi  this  case 
a  railroad— should  not  be  allowed  to  affect  the 
declaion  of  an  application  to  grant  or  dissolve 
a  temporary  injunction  in  a.  suit  to  restrain 
the  company  from  acquiring  lands  and  proceed- 
ing to  construct  its  works.— Anrora  &  G.  It. 
Co.  t.  City  of  Lawrenceburgh.  56  Ind.  80. 

Fob  Cases  fbom  Otubb  States, 
See  27  Gent.  Dig.  Inj.  {  336. 
See,  also,  22  Cyc.  pp.  993,  854. 


S  152.  Rearing  and  determination. 

[a]    (Sup.  1383) 

Where  there  is  a  demurrer  to  a  aapple- 
mental  complaint,  in  an  action  in  which  plain- 
tiff asks  that  defendant  be  enjoined  from  dia- 
posing  of  his  property,  it  is  not  available  error 
to  issue  a  restraining  order  without  first  dis- 
posing -of  the  demurrer.— Moray  t.  Ball,  90 
Ind.  450. 


[b]    (App.  1»5) 

Where  the  special  findings  fail  to  show 
facta  sufficient  to  warrant  an  injunction  as  to 
one  of  the  plaintiffs,  a  decree  granting  an  in- 
junction is  erroneous.— American  Plate  Glass 
Co.  V.  Nicoson,  34  Ind.  App.  643,  73  N.  E.  QJZ. 

Where  the  q>ecial  findingn  in  an  actioii  for 
an  injunction  show  that  <Hie  plaintifl  was  the 
owner  of  the  bnsineaa  of  quarrying  stone  and 
that  another  owned  the  real  estate  and  failed 
to  show  anything  in  reference  to  the  tttmi  of 
the  plainturs  Intereat  in  the  quany,  wadu  find- 
ings did  not  support  a  decree  for  iujnnetiaa. 
—Id. 

Fob  Cases  fbou  Other  States, 

See  27  Cent.  Dig.  Inj.  »  337,  343. 
See,  also,  22  Cyc.  pp. 

8  156.  Order  on  application. 

Fob  Cases  fbou  Otueb  States, 

See  27  Cent.  Dig.  Inj.  H  340~34L 
See.  also,  22  Cyc.  pp^  957-964. 

S  157.         In  sanoraL 
W  (Sap.l8S6) 
A  restraining  order  granted  in  Tacattoa. 
to  be  valid  and  binding,  must  be  in  wriiine 
and  signed  by  the  judge.— Kiser  t.  Loretl^  UO 
Ind.  325,  6  N.  B.  816. 

Fob  Cases  fbou  Otheb  States, 

See  27  Gent.  Dig.  Inj.  {{  340,  34Z 
See.  also.  22  Cyc  957-862. 

i  169.  Objeotlons  and  ezoeptlona. 

[aj     (Sup.  19M) 

Where,  over  defendant's  objection,  Hh 
trial  court  grants  a  temporary  restrBining  or- 
der "to  which  the  defendants  except,"  the  ei- 
ception  is  joint. — City  of  Laporte  v.  Scott,  186 
Ind.  78,  7G  K.  E.  878. 

For  Cases  fbou  Other  Statu, 

See  27  Cent.  Dig.  Inj.  |  sit. 
See,  also,  22  Cyc.  p.  964. 

(B)  CONTINUING,  MODIFYING.  VACAT- 
ING. OR  DISSOLVING. 

Application  for  dissolutloD  as  cuttiag  off  appnl 
from  order  granting,  see  AprsAL  and  Eaaoi. 
S  165. 

Effect  of  appeal  or  other  proceeding  for  Rviev, 

see  Appeal  and  Ebrob,  {  447. 
Effect  of  snpersedeas  or  stay,  see  Afpeal  axd 

Ebbob,  I  48a 
Idabilities  on  bonds  or  undertakings,  see  post, 

H  234r-254. 
BecoFd  for  purjwse  of  review,  see  Appeal  Aim 

E^bob,  I  620. 
Review  of  decisions  aa  dependent  on  pieeenta- 

tion  of  question  in  record.  Bee  Appeal  asd 

Ebbob,  S  684. 
Review  of  decisions  involving  questions  of  fict, 

see  Appeal  and  £!bbob,  $  1024. 
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ReTlew  of  order  relating  to  cootintiance  on  ap- 
peal from  final  jadgment,  see  Appeal  and 
Ebbob,  {  870. 

Review  of  oidere  relating  to  disaolntion  on  ap* 
peal  from  6nal  judgment,  see  Appeal  and 
Bbbob,  S  872. 

Scope  and  extent  of  appeal  from  orders  relating 
to  dissolution,  see  Appeal  and  Ebbob,  |  874. 

S  161.  DIseretiaB  «f  Mvrt. 
Da]    (Sap.  inS) 

The  role  that  when  the  answer  fully  de- 
nies the  equity  of  Oie  bill  the  injunction  will  be 
diBsoWed  is  not  inflexible,  but  the  diraolution 
rests  In  the  discretion  of  ttie.  <»nrt— Spicer  t. 
Hoop,  SI  Ind.  865. 

Fob  Gases  fboh  Oteibb  States, 
See  27  Cent.  Dig.  Inj.  |  847. 
See.  also,  22  Cyc.  p.  9S2. 

1 163.  Oronmds  for  enatliivliic  modify* 
lac,  TMAtlMC  or  tUmmtMn^, 

[a]  (8«p.ue!) 

Want  of  equity  In  a  bill  is  ground  for  the 
disBolntiim  of  a  preUmiaaiT  injunction.— Suth- 
erland T.  Lagro  &  M.  Planli-Road  Co.,  19  Ind. 
192. 

[b]  (Sup.  1ST3) 

THiere,  in  a  suit  for  Injunction,  a  demur- 
rer was  sustained  to  the  entire  complaint,  and 
the  applicant  refused  to  amend,  there  was  noth- 
ing left  to  support  an  injunction  previously 
granted,  and  it  was  properly  dlssolTed.— Clark 
T.  Town  of  NoblesTille,  44  lod.  83. 

[C]     (Sop.  1873) 

It  was  not  error  to  dissoire  an  interlocu- 
tory order  of  injunction  without  Issue  being 
formed  on  the  answer  or  any  trial  of  the  mer- 
its, where  such  dissolution  was  not  decisive  of 
the  cause,  which  was  left  to  be  tried  on  its 
merit*  at  Bnal  hearing. — Applegate  t.  Edwarda, 
45  Ind.  829. 

[d]    (8vp.  U84) 

Refusal  to  modify  an  injunction,  so  as  to 
give  the  defendant  affirmative  itermission  to  ^o 
what  the  injunction  does  not  prohibit,  is  not 
error. — Pence  v.  Garrison,  98  Ind.  343. 

!•]     <Sbp.  1904) 

To  sustain  an  interlocutory  injuncHon  it 
Is  enough  that  the  evidence  shows  tlie  act  com- 
plalned  of  a  proper  subject  for  investlgatloD  by 
a  court  of  equity. — Gagnoa  v.  French  Lick 
Springs  Hotel  Co.,  72  N.  E.  848,  163  Ind.  687, 
US  L.  R.  A.  175. 

[f]    (8«P<  UOfi) 

In  order  to  warrant  overroling  a  motion 
to  dissolve  an  injunction,  it  is  not  necessary 
that  a  case  be  made  out  which  would  entitle 
plaintiff  to  relief  at  all  events  at  the  bearing, 
but  enough  if  It  appears  from  the  pleadings  and 
evidence  that  the  transaction  is  a  proper  aub- 


§  173 

ject  for  investigation  In  equity.— McCann  v. 
Trustees  of  Mt.  Gilead  Cemetery,  77  N.  E. 
1090,  166  Ind,  573. 

Fob  Cases  moif  Otbxb  States, 

See  27  Cent.  Dia.  IsJ.  H  357-37L 
See,  also,  22  G>c.  pp.  974-97& 

i  168.  Motion  to  dlssolTO  or  TAoate. 

Fob  Cases  tboic  Othbb  States, 

See  27  Cent.  Dig.  Inj.  H  355,  356,  372- 

389.  395. 
See,  also,  22  <^c.  pp.  987-1000; 

i  172.  —  Ob  answor. 

[a]  Where  the  answer  denies  the  equity  of  the 
bill,  the  general  rule  is  that  the  injunction  will 
be  diBsolved.--<Sup.  1850)  Doolittle  t.  Jones,  2 
Ind.  21;  (1S53)  Case  v.  Green,  4  Ind.  ^S26; 
(1869)  Rayle  t.  IndIanapoli^  P.  ft  0.  By.  Co.; 
32  Ind.  258;  (1877)  Auiora  ft  C.  B.  Co.  v. 
Miller,  06  Ind.  Sa 

[b]    (Sup.  I860) 

A  motion  to  dissolve  an  injunction  on  bill 
and  answer  cannot  be  sustained  Doless  the  an- 
swer positively,  and  without  qualification,  de- 
nies the  equity  of  the  bill.— Thompson  v.  Ad- 
ams, 2  Ind.  151. 

[e]    (Snp.  188B) 

Where,  on  motion  to  dissolve  an  Injunc- 
tion, defendant's  affidavits  did  not  deny  all  the 
equities  of  the  bill,  and  so  much  of  the  com- 
plaint essential  to  the  injunction  as  he  denied 
was  supported  by  other  affidavits,  equity  would 
not  dissolve  the  injunction,  and  the  same  rule 
would  apply  under  the  Code.— Cheek  v.  Tilley, 
31  Ind.  121. 

[d]  (8UP.187I) 

In  a  suit  to  enjoin  the  rebuilding  of  a 
dam,  a  temporary  restraining  order  is  properly 
dissolved  where  the  defendant  files  an  answer 
showing  his  absolute  right  to  rebuild.— Ogle  t. 
Dill,  55  Ind.  180. 

[e]  (Sup.  1880) 

The  filing  of  verified  answers  Id  abatement 
or  in  bar  does  not  entitle  defendant  to  a  dis- 
solution of  a  temporary  injunction. — Edwards 
T.  Applegate,  70  Ind.  325. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Did.  Inj.  §S  374-384. 
See,  also,  22  Cyc.  pp.  087-996. 

1 173.         AfldftTlts  im.  smpport  of  Bo- 
ttom. 

Ca]    (Snp.  1875) 
Affidavits  may  be  read  in  support  of  a  mo- 
tion to  dissolve  an  injunction.— Spicer  t.  Hoop, 
51  Ind.  365. 

Fob  Cases  fbou  Otheb  States, 
See  27  Gent.  Dig.  Inj.  {  885. 

See,  also,  22  Cyc.  p.  996. 
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§  174.  OppoalaK  »d  rebvttinc 

davits  sad  otliar  evldeBoa* 

[a]    (Sup.  13T5) 

Afiidavits  may  be  read  in  opposition  to  a 
motion  to  dissolve  an  injunction. — Spioer  t. 
Hoop,  51  Ind.  3G5. 

Fob  Cases  feom  Other  States, 

See  27  Cent.  Dig.  Inj.  §§  3SG,  387. 
See,  also,  22  Cfc.  p.  006. 

S  170.  lUasolntloii  bj  eaiuea  rabnqnent 
to  KTAut  of  lajunetion. 

Fob  Cases  fboh  Otheb  States, 

See  27  Cent.  Dig.  Inj.  |S  3I)1-3<J3. 
See,  also,  22  Cyc.  pp.  980-982. 

§  180.    Prooeedlnss  In  action. 

[a]    (Sup.  18G5) 

An  injunction  grautt-d  to  continue  during 
the  pendency  of  a  certain  cause  exists  after 
ttie  dismissal  of  an  appeal  in  such  cause  wliere 
such  appeal  is  afterwards  reinstated. — ^Winship 
T.  Clendenning,  24  Ind.  439. 

Fob  Cases  from  Otueb  States, 

See  27  Cent.  Dig.  Inj.  §  3!)L'. 
See,  also,  22  Cyc.  pp.  980-082. 

S  183.  Rolnstatement. 

[a]     (Snp.  1S76) 

A  motion  to  reinstate  a  temporary  re- 
straining order  which  has  been  dissolved  is  in 
effect  a  motion  for  a  new  order.— Ogle  T.  Dill, 
CQ  Ind.  130. 

For  Cases  from  Other  States, 
See  27  Cent.  Dig.  Inj.  8  394. 
See,  also,  22  Cyc.  p.  1003. 

V.  PERMAIVEKT  INJUNCTION  AMD 
OTHER  BELIEF. 

In  action  by  owner  of  property  taken  for  public 
nse,  see  E^uinent  Domain,  S  306. 

Review  of  orders  relating  to  temporary  injunc- 
tions on  appeal  from  decree  of  perpetual  in- 
junction, see  APPEAL  AND  Error,  {  872. 

S  190.  Fennaiient  InJiuuitioB  im  ■«n«mL 

[a]  (Sup.  1896) 
It  is  not  necessary  to  file  a  bond,  on  grant- 
ing a  decree  for  a  perpetaal  injunction,  where 
no  interlocutory  injunction  was  songbt  or  grant- 
ed.-Lake  Erie  &  W.  R.  Co.  v.  Cluggisli,  143 
Ind.  347,  42  N.  E.  743. 

For  Cases  from  Otueb  States, 
See  27  Cent.  Dig.  Inj.  S  409. 
See.  also.  22  Cyc.  pp.  964,  9G5w 

{  193>  Stay  or  anspeulon  of  iajwiotlon. 

[a]  (App.1906) 
Where  a  city  failed  to  provide  an  outlet 
for  surface   water  accumulated   through  its 


street  improvements  from  a  large  extent  of  ter- 
ritory, and  in  a  suit  for  an  injunction  the  court 
held  that  complainant  was  entitled  to  relief,  k 
was  improper  to  give  the  city  eight  months 
within  which  to  remedy  the  defect. — Cromer  v. 
City  of  Logansport,  78  N.  E.  1045,  38  Ind. 
App.  661. 

Fob  Cases  from  Other  States, 
See  27  Cent.  Dig.  Inj.  S  413. 
See,  also,  22  Cyc.  p.  970. 

§  197.  BeoOTory  of  damagos  in  additifla 
to  InjuMtioB. 

ta]    (Svp.  1876) 

Under  the  Code  (2  Gav.  &  H.  St.  p.  33). 
where  a  court  may  enjoin  the  commission  of 
an  act,  it  may,  as  a  court  of  equity  might  have 
done  before  the  enactment  of  the  Code,  in  the 
same  action  and  at  the  same  time,  grant  full 
relief  by  rendering  judgment  for  damages  al- 
ready  accrued  from  the  commission  of  soch  act. 
— Bonnell  v.  Allen,  53  Ind.  130. 

Fob  Cases  pbom  Other  States, 

See  27  Cent.  Dig.  Inj.  |  417;  19  Cett. 

Dig.  Eiquity,  {  110. 
See,  also,  22  Cyc  p.  967. 

1 198.    AssoBsmont  of  d««agos. 

M    (Sap.  1892) 

Nominal  damages  only  may  be  awarded 
where  there  is  no  proof  of  damages,  thoogb 
plaintiff  be  entitled  to  an  injunctioo.— Brauiis 
V.  Glesige,  29  N.  E.  1061,  130  Ind.  167. 

For  Cases  from  Other  States, 
See  27  Cent.  Dig.  Inj.  i  418L 

§  200.  Costs  and  fees. 

[a]    (Sap.  1S2TJ 

Though  a  bill  to  enjoin  proceedings  at  lav 
is  taken  as  confessed,  and  a  decree  is  rendered 
enjoining  such  proceedings,  defendant's  cosu 
in  the  suit  at  law  should  be  decreed  in  his  fa- 
vor where  he  liad  a  legal  demand  for  a  porti«i 
of  bis  claim.— Harvey  v.  Crawford,  2  Blackf.  43. 

Eb] 

In  an  action  for  damages,  and  to  enjoin 
defendant  from  repeating  the  injury  complain- 
ed of,  where  plaintiff  recovers  a  judgment  for 
$1  damages,  and  an  injunction  is  granted  ai 
prayed,  he  to  entitled  to  recover  fall  coats.— 
Douglass  T.  Blankenship,  50  Ind.  160. 

For  Cases  fbou  Other  States, 
See  27  Cekt.  Dig.  loj.  S  42a 
See,  also,  22  Cyc.  p.  972. 


VZ.  WRIT,  OBDEB,  OB  DEOBEE,  8EBT- 
XOS,  AND  ENFOBCEMENT. 

ConclnaiTeness,  see  JuDouEirr,  H  634-749. 
Merger  and  bar  of  causes  of  action  and  defens- 

es.  see  Judgment,  §§  540-633. 
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i  207.  Pinal  Jndsment  or  deora** 

Confonnity  to  veidict  and  findings,  >ee  Jtdo- 
MEHT,  S 

Fob  Gases  fboh  Othbb  States, 

Sex  27  Cekt.  Dig.  Xoj.  K  427-43S. 
See,  also,  22  Cyc.  pp.  904-971. 

f  S08.  — —  Im  ceaeraL 

[a]    (8«p.  1892) 

Where  the  president  and  secretary  of  a 
natural  gaa  company,  with  the  consent  of  only 
one  director,  and  withont  authority,  ^ve  a  party 
permission  to  take  gas  from  a  well  of  the  com- 
pany free  of  charge,  they,  the  consenting  direct- 
or, and  the  person  to  whom  such  consent  was 
giTen,  are  joint  wrongdoers,  and  an  injunction 
against  talUnc  the  gas  was  properly  granted  as 
to  all  of  them.— Henshaw  t.  People's  Mat.  Nat- 
ural Gaa  Co.,  32  N.  E.  318,  132  Ind.  545. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dza.  Inj.      427,  431. 
See,  also,  22  Cyc.  pp.  964-971. 

1 810.  ^—  Opeaiac   and  Taeatbv 
aftodUyiac. 

M  (Sap-IMB) 
Where  a  default  is  taken  and  final  Judg- 
ment entered,  in  a  suit  for  an  injunction 
asainst  the  defendant,  on  the  first  day  of  the 
term,  the  default  can  be  set  adde  on  motion.— 
Clegg  T.  Fithian,  S2  Ind.  90. 

P>]    (Snp.  1897) 

A  motion  by  defendants  to  modify  a  decree 
granting  an  injunction  by  adding  that  they 
shall  not  be  prohibited  and  they  are  not  enjoin- 
ed from  using  any  natural  gas  from  the  well 
for  other  purposes  and  each  other  use  of  gas 
shall  not  be  considered  as  an  interference  with 
the  complainant's  right  is  properly  overruled, 
where  it  omits  from  the  words  set  out  a  por- 
tion asserted  in  the  complaint,  bat  shall  contin- 
ue to  furnish  plaintiff  with  sufficient  gas  for 
the  purpose  of  operating  an  electric  plant  so 
long  as  the  well  should  supply  gas. — Xenia  Reai- 
Bstate  Co.  v.  Macy,  47  N.  E.  147,  147  Ind.  508. 

Fob  Cases  fboh  Otheb  States, 
See  27  Cent.  Dig.  Inj.  S  433. 
See,  also,  22  Cyc.  p.  971. 

1211.  — —  Operatioa  aad  effeot  la  cea- 
eraL 

[a]   (Sup.  1891} 
A  decree  granting  an  injunction  is  not  roid 
because  no  bond  was  filed  therein,  and  there- 
fore is  not  subject  to  collateral  attack. — Lewis 
T.  Rowland,  131  Ind.  103,  29  N.  E.  922. 

Fob  Cases  fboh  Otheb  States, 
See  27  Ceht.  Dio.  Inj.  |  434. 
See,  also^  22  Cyc  pp.  968,  97% 

{813.  Berrlee  of  writ  or  ordor* 

[a1  (BI1P.18H) 
In  a  suit  In  L.  county  to  enjoin  a  firm 
and  Its  assignee  in  V.  county  from  selling,  un- 


der the  assignment,  goods  mortgaged  to  plain- 
tiff, the  returns  of  service  of  a  restraining  or- 
der showed  service  on  one  of  the  partners  in 
L.  county,  and  that  a  copy  was  left  with  him, 
and  that,  three  days  later,  it  was  served  on 
him  and  the  other  defendants  in  Y.  county. 
Beld,  that  an  objection  to  the  overruling  of  a 
motion  to  set  aside  the  returns  on  the  ground 
that  a  copy  of  the  order  was  not  left  with  de- 
fendants in  V.  county  was  too  technical. — ^Ades 
V.  Levi,  137  Ind.  500,  37  N.  E.  388. 

Fob  Cases  fbou  Otheb  States, 
See  27  Cent.  Dio.  Inj.  S  4S7. 
See,  also,  22  Cyc  pp.  961,  962. 

Vn.  VIOLATION  AND  FITNISHMENT. 

Power  of  judges  to  punish  in  general,  see  Con- 
TElCPT,  i  30. 

$  217.  Writ  or  mandate  Tlolated. 

FoK  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Inj.  §S  439-444. 
See,  also,  22  Cyc.  pp.  1009-1011. 

S  219.  —  TaUdlty  aad  vecvlarity. 
[a]  (8«p.  1887) 
The  mere  error  in  granting  an  Injunction 
cannot  be  made  available,  except  by  a  direct 
attack  in  a  case,  where  the  court  granting  the 
injunction  had  jurisdiction  of  the  subject  and 
of  the  person.— Central  Union  Tel.  Co.  v.  State 
ei  rel.  Board  of  Com'rs  of  Tippecanoe  County, 
10  N.  E.  922,  12  N.  E.  136,  110  Ind.  203. 

Where  there  is  Jurisdiction,  an  order  of  in- 
junction must  be  (rfwyed,  although  it  may  have 
been  erroneously  granted. — Id. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dio.  Inj.  SS  439,  441. 
See,  also,  22  Cyc  p.  lOia 

i  281.  Kaowle^^  or  aotiae. 
[a]    (Sup.  1S90) 

Where  an  order  of  Injunction  fonos  part 
of  a  decree  rendered  in  regular  course,  upon 
issue  joined  by  answer,  the  parties  to  the  suit 
are  bound  to  take  notice  thereof,  without  being 
served  with  a  certified  copy  of  the  decree,  and 
are  guilty  of  contempt  if  they  do  not.— Haw- 
kins V.  State,  126  Ind.  294,  20  N.  G.  43. 

For  Cases  fbou  Other  States, 

See  27  Cent.  Dig.  Inj.  {§  445-447. 
See,  also.  22  Cyc  Ik  1013;   note,  65  Am. 
Dec  722. 

8  223.  Aoti  or  eoadaot  ooastltntlac  tIo- 
latlon. 

[a]  (Sup.  1872) 
The  arrest  of  a  party  for  disobeying  an 
Injunction  within  30  days  after  appeal  from 
such  order,  and  after  the  issuing  of  an  ordi- 
nary supersedeas,  is  not  an  act  In  disregard  of 
the  authority  of  the  Supreme  Court.— State  ez 
rel.  Mptthews  v.  Chase.  41  Ind.  358. 
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D>]  (Siap.lS9S) 
Defendant  is  not  gnllty  of  a  amstractiTe 
contempt  for  disobeying  an  injunction  prohibit- 
ing worlc  on  a  drain,  when  it  is  shown  that  an 
order  was  serred  on  a  legal  faolidar,  more  than 
12  miles  away  from  the  drain,  and  that  next  day 
he  drove  to  it,  and  ordered  his  men  to  quit  work, 
as  required.— Shirk  t.  Cox,  141  Ind.  301,  40  N. 
E.  750. 

Fob  Cases  from  Otueb  States, 

See  27  "Cent.  Dig.  Inj.  8g  448-473. 
See,  aUo,  22  Cyc.  pp.  1015-1019;  note,  48 
L.  R.  A.  708. 


§  224.  Excuse  mud  J«stlfloatloB. 

Fob  Cases  fbou  Otheb  States. 

See  27  Cent.  Dig.  Inj.  §§  474-483. 
See,  also,  22  Cyc.  pp.  1018-1021. 

S  S26.  tm  Ea»Ml. 

[a]    (Sap.  18S6) 

Where  a  party  who  has  obtained  a  re- 
straining order  to  preserve  the  status  of  per- 
sonal property  in  bis  poBstssion  pending  litiga- 
tion, abandons  such  property  without  providing 
for  its  safe-keeping,  the  party  restrained  may 
take  possession  of  it  in  order  to  keep  it  safely 
until  the  litigation  is  determined,  without  be- 
ing guilty  of  contempt. — Mowrer  v.  State,  107 
Ind.  539,  8  N.  E.  561. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Inj.  IS  474-477,  4S0- 
4S3. 

See.  also,  22  Cyc  p.  1019. 

%  226.    Good  fadtk. 

[a]  (Sap.  1896) 

Defendants,  laboring  men,  and  not  famil- 
iar with  legal  proceedings,  were  guilty  of  a  con- 
structive contempt,  who  did  not  at  once  fully  obey 
an  injunction  served  in  the  absence  of  their  em- 
ployer, because  they  thought  the  writ  meant  they 
should  appear  and  answer  with  the  employer, 
though  they  desired  to  respect  the  order  of  the 
court,  and  partly  obeyed  it. — Shirk  t>  Cox,  141 
Ind.  301,  40  N.  E.  750. 

[b]  <S>p.l89S) 

Since  Burns'  Bev.  St  1S04,  S  1020,  ex- 
empts a  contempt  proceeding  to  enforce  a  civil 
right  and  remedy  from  the  operation  of  sections 
1010,  1025,  which  provide  that,  In  a  proceed- 
ing for  contempt  for  disobedience  of  an  order 
of  coart,  defendant  shall  be  discharged  if  he 
shows  that  no  contempt  was  intended,  one  can- 
not be  relieved  from  liability  for  violating  an 
injunction  on  the  ground  that  he  committed  the 
act  in  good  faith,  and  without  any  intention  of 
violating  an  order  of  court.— Thistlethwait  T- 
State,  40  N.  E.  156,  149  Ind.  319. 

Fob  Cases  peom  Otheb  States, 
See  27  Cent.  Dig.  Inj.  g  47& 
See,  also,  22  Cyc.  p.  1020. 


I  £28.  Parsoas  Qoaunlttliic  aete  »(  Tl4da>- 
tioti  and  persons  UaUe  tknaf«r. 

[»]    (App.  1903) 

One  who  has  been  enjoined  from  manafac- 
turing  and  using  a  machine  invented  by  an- 
other's employ^  cannot  escape  the  effect  of  the 
Injunction  by  organizing  a  corporation,  which 
be  controls,  for  the  purpose  of  making  and  us- 
ing the  machine.— Westervelt  v.  National  Mfg. 
Co.,  09  N.  £.  169.  33  Ind.  App.  1& 

[b]  <App.  UM) 

Pickets  for  a  labor  union,  although  not 
made  defendanta  in  an  injunctioo  suit,  are 
amenable  to  the  Injunction  restraining  tin  tin- 
ion,  and  all  persons  confederated  or  consiHiiiv 
with  it,  from  obstructing  the  business  of  plain- 
tiff  and  its  employes,  where  they  have  actual 
notice  of  such  injunction. — Anderson  v.  Indian- 
apolis Drop  Forging  Cc,  72  N.  E.  277,  M  Ind. 
App.  100. 

Fob  Casks  fboh  Othxb  States, 

See  27  Gent.  Dig.  IoJ.  U  484-I9IL 
See.  also,  22  Oyc.  pp.  lOU-1013. 

9  229.  Powar  to  pulsh. 

M     (S«P>  1830) 

A  circuit  Judge,  acting  In  vacation,  hu  no 
power  to  issne  an  attachment  against  a  penos 
for  contempt  in  disobeying  a  writ  of  tnjnnetiai 
granted  by  him;  but  the  person  who  obtabvd 
the  injunction  must  wait  until  the  next  tem 
of  dzcuit  court  before  he  can  obtain  pnew 
to  enforce  its  obedience  or  to  punish  its  violf 
tion.— Taylor  r.  Hoffatt,  2  Blackf.  305. 

[bi  (Svp.  itm 

A  special  judge,  having  jarisdiction  and 
power  to  grant  a  restraining  order  has  alM,  as 
incident  thereto,  the  power  to  punish  as  a  con- 
tempt the  violation  of  such  order. — ^Mowret  v. 
State,  107  Ind.  539,  8  N.  E.  661. 

[c]  (App.  1901) 

Under  Bums*  Rev.  St.  1894,  H  1019, 1161, 
1374,  the  violation  of  a  final  decree  awarding  s 
permanent  injunction  rendered  by  a  special 
judge  was  not  a  contempt  of  the  judge,  bo  is 
to  give  him  authority  to  punish  It,  but  was  a 
contempt  of  the  court  of  which  the  judge  was, 
pro  tempore,  an  official.— Kissel  t.  Lewis,  61 
E.  209,  27  Ind.  App.  302. 

Burns'  Rev.  St  1894,  {  419,  autborixea 
the  appointment  of  a  special  judge  to  try  a  par- 
ticular cause,  who  "shall  have  power  to  bear 
and  determine  said  cause  until  the  ssme  is  final- 
ly disposed  of."  Held,  that  a  decree  araid- 
ing  a  permanent  injunction  was  snch  a  final 
disposition  of  the  cause  as  to  terminate  the 
^authority  of  the  special  judge  rendering  it,  and 
ipreclude  him  from  entertaining  subsequent  cod- 
tempt  proceedings  for  its  violation.— Id. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cert.  Dio.  Inj.  H  496-501 
See,  also,  22  Cyc  p.  1021. 
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iSSO.  PaM6e4lHs>. 

M  (APP.UH) 
Bonu'  Ann.  St  1901,  H  1024-1028,  tela- 
tlve  to  contempts  of  court,  prescribing  the  pen- 
alties  and  the  me^iodB  of  procedure,  and  an- 
thoridng,  among  other  things,  an  acquittal  on 
a  sworn  denial  of  the  facts  charged  as  a  con- 
tempt, bnt  which  provides  that  nothing  tberein 
contained  shall  be  construed  as  affecting  pro- 
ceedings against  an;  party  for  contempt  "for 
the  enforcement  of  civil  rights  and  remedies," 
has  no  application  to  contempt  proceedings  in 
chancery,  brought  for  the  violation  of  the  in- 
junctive process  of  the  court,  in  which  the  rule 
has  always  been  that  the  truth  of  defendant's 
answers  to  interrogatories  may  be  controverted, 
and  the  whole  matter  inquired  into  and  ascer' 
tained  by  the  court.— Anderson  v.  Indianapolie 
Drop  Forging  Co..  72  N.  E:.  277,  34  Ind.  App. 
100. 

Fob  Cases  fbou  Otheb  Stxtes, 

See  27  Gent.  Dig.  Inj.  H  602-516. 
See,  also,  22  Gyc.  pp.  1021-1024. 

1331.  lUvlew. 

Decisions  reviewable,  see  Appeal  and  Ebbob, 
I  71. 

Fob  Cases  fbou  Otheb  States, 
See  27  Cent.  Dig.  Inj.  $  317. 
See,  also,  22  Cyc.  p.  1020. 

1238.  PulaluMast. 

Ca]   (App.  UK) 

One  from  whom  mon^  has  been  collect- 
ed by  garnishment  proceedings  in  a  foreign  state, 
in  violation  of  an  injunction  granted  by  a  court  of 
Indiana,  may  recover  it,  though  the  money  was 
collected  on  a  Judgmrat  rendered  by  a  court  of 
the  foreign  state  having  Jurisdiction  of  the  par- 
ties, and  thon^  plaintiff  defaulted  in  the  foreign 
court,  and  failed  to  notify  the  garnishee  of  the 
existing  Injunction,  and  of  any  intention  to 
claim  the  money  as  exempt  under  the  laws  of 
Indiana,  no  recovery  being  sought  against  tbe 
garnishee,  and  it  not  being  a  party  to  tbe  in- 
junction sult.~MBin  V.  Field,  13  Ind.  App.  401, 
40  N.  E.  1103,  41  N.  E.  829. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dia.  InJ.  I8  519-528. 
See,  also^  22  Cye.  pp.  1024-102& 

Vm.  T.TABTT.TT1E8  ON  BOHDS  OB 
UNDEBTAKIN6S. 

Joint  or  several  obligation,  see  Bonz»s,  {  53. 

fl  284.  Atorul  or  voImso  of  liability  by 
breaeh  or  faMllKomt  of  condi- 
tions. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Inj.  H  529-537. 
See.  also,  22  Cyc.  pp.  1020-1032. 
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Bonds  o*  nndoviaUnca  io 
proevro  or  nuttnln  Injnnetion. 

[a]  (Bap.  im) 

An  Injunction  bond  redted  that,  "Wliereaa 

A.  has  obtained  an  injunction  upon  B.*8  ferry 
until  the  court  order  otherwise,  and  has  sued 
at  law  to  try  B.*s  righ^  if  A.  shall  indemnify 

B.  for  damages  from  the  injunction  riiouid  the 
right  to  tbe  ferry  be  established  in  B.,  then  the 
bond  to  be  void-"  Defendants  pleaded  that 
B.*8  right  to  the  feny  had  not  been  established, 
and  that  the  grant  to  him  of  the  ferry  was  er^ 
roneouB.  Held,  that  the  plea  was  no  bar  to 
tlie  action;  the  words  in  the  condition  of  tbe 
bond  relative  to  the  establishment  of  B.'s  rights 
being  repugnant  to  the  danse  of  indemnity,  and 
void.-^onner  v.  Paxson,  1  Blackf.  207. 

An  injunction  bond  recited  that,  "Where- 
as A.  has  obtained  an  iojunction  upon  B.'s  fer- 
ry until  the  court  order  otherwise,  and  has  sued 
at  law  to  try  B.'s  right,  if  A.  shall  indemnify 
B.  for  damages  from  the  injunction  should  the 
right  to  the  ferry  be  established  ia  B.,  then 
the  bond  to  be  void."  Defendants  pleaded  that 
B.'8  right  to  the  ferry  had  not  been  established, 
and  that  the  grant  to  him  of  the  ferry  was 
erroneous.  Held,  that  the  words  in  the  condi- 
tion of  the  bond  relative  to  the  establishment 
of  B.'s  right,  being  repugnant  to  the  clause  of 
indemnity,  will  be  treated  as  mere  surplusage, 
and  the  instrument  was  a  good  injunction  bond 
under  the  statute  (St  1817,  p.  33;  St.  1823,  p. 
289).-Id. 

Such  obligations  as  Injunction  bonds  should 
receive  a  lil>eral  construction.  The  Intention 
with  which  they  are  executed  cannot  be  mis- 
taken, as  they  axe  prescribed  by  statute  (St. 
1817,  p.  88)  for  a  particular  <^ect— Id. 

[b]  (Sop.  1886) 

Where  parties  agree  that  woric  shall  be 
suspended  under  a  restraining  order  not  shown 
to  be  in  writing  and  signed  by  the  judge,  no 
suit  will  lie  on  the  injunction  bond,  rince,  there 
being  no  injunction,  the  bond  never  became 
binding  and  no  liability  could  accrue  thereon. — 
Kiser  v.  Lovett,  106  Ind.  325.  6  N.  E.  816. 

[C]    (App.  1892) 

Under  Rev.  St.  1881,  t  1153,  declaring 
that  no  injuDotion  shall  be  granted  until  the 
party  asking  it  shall  give  bond  for  damages 
and  costs,  and  section  1154.  proridlog  that 
when  an  injunction  is  granted  upon  the  hear- 
ing, after  a  temporary  restraining  order,  a  sec- 
ond bond  need  not  be  given  unless  the  former 
shall  be  deemed  insufficient,  but  that  plaintiff 
and  hia  sureties  shall  remain  liable  upon  the 
original  undertaking,  where,  after  the  granting 
of  a  preliminary  restraining  order,  the  same 
is  continued  until  further  order  by  an  order  of 
the  court  which  does  not  mention  the  lx>od, 
the  bond  remains  in  force  during  the  continu- 
ance, though  the  order  of  continuance  waf  made 
in  accordance  with  an  agreement  between  the 
parties,  since  the  agreement  amounted  to  noth- 
ing more  than  a  waiver  of  a  formal  hearing.— 
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Stone  T.  Keller.  4  lod.  App.  43G,  30  N.  E. 
1113. 

[d]  (Sap.  1»5) 

Where  plaintiffs  obtained  an  injunction 
against  tlie  defendants,  and,  by  consent  of  the 
defendants,  paid  the  costs  and  dismissed  th«  ac- 
tion under  an  agreement  settling  all  the  matters 
in  controrersy  between  tbem,  the  defendants 
were  not,  because  of  such  dismissal,  entitled  to 
maintain  an  action  for  breach  of  the  injunc- 
tion bond.— St.  Jospph  &  E.  Power  Co.  t.  Gra- 
ham, 74  N.  E.  406,  Hi5  Ind.  10. 

A  voluntary  dismiKsnl  by  the  plaintiff  of 
an  action  id  which  a  bond  hnd  been  given  and 
a  temporary  order  of  injunction  had  been  ob- 
tained is  such  a  breach  of  the  bond  as  gives  the 
defendant  a  right  of  action  thereon. — Id. 

[e]  (App.  1906) 

Injunction  bonds  should  be  liberally  con- 
strued.—Sheets  T.  Ilays,  75  N.  R  20.  3G  lud. 
App.  106. 

Foe  Cases  from  Otheb  States, 

See  27  Cent.  Dig.  Inj.  SS  529-537. 
See,  also.  22  Cyc.  pp.  1026-1032. 

g242.  Aotlotts. 

Fob  Cases  feou  Otobe  States, 

See  27  Cent.  Dig.  Inj.  H  553-003. 

See.  also,  22  Cyc  pp.  108&-104S. 

1243.  —  Blchts  of  mUob. 

M    (Sap.  1881) 

Where  a  suit  for  an  injunction  was  dls* 
missed  because  of  another  suit  pending,  the  fact 
that  complainant  subsequently  obtained  an  in- 
junction cannot  defeat  an  action  on  the  injunc- 
tion bond  in  the  case  disn)issed.-~Swan  t.  Tim- 
mons,  81  Ind.  243. 

[b]   (App.  iS9:i) 

The  right  to  recover  nttomey's  fees  alone 
was  sufficient  to  sustain,  as  against  a  demurrer, 
the  complaint  in  an  action  on  an  injunction 
bond  to  recover  expenses  of  a  dissolution  of  the 
injunction.— Midland  R.  Co.  v.  Stevenson,  33  N. 
E.  254.  6  Ind.  App.  207. 

For  Cases  from  Other  States. 

See  27  Cent.  Dig.  Inj.  §§  553,  554,  556. 

{  245.    Defenses. 

[a]  (Sap.  1865) 

In  a  suit  on  an  injunction  bond,  defendant 
ia  not  estopped  to  deny  the  jurisdiction  of  the 
judge  granting  the  order  over  the  subject-mat- 
ter of  the  Buit.^enklns  t.  ParbhlU,  26  Ind. 
473. 

[b]  (Sop.  1878) 

In  on  action  on  an  injunction  bond,  an 
answer  setting  up  matter  which  would  have 
been  merely  a  defense  to  the  action  for  an  in- 
junction is  insufficient,— as  where  the  complaint 
alleges  that  an  action  to  enjoin  completion  of  a 
contract  for  a  street  improvement  has  been  de- 
feated, and  the  answer  avers  that  such  improve- 


ment would  work  damage  to  the  adjoining  real 
estate.— Sipe  v.  Holliday,  62  Ind.  4. 

The  power  of  a  board  of  county  commis- 
sioners to  make  a  contract  for  the  improremtrnt 
of  the  streets  surrounding  the  public  square  of 
the  county  seat  Is  a  question  entering  into  the 
merits  of,  and  constituting  a  defense  to,  an  ac- 
tion to  enjoin  the  contractor  from  completinj: 
the  contmct,  and  cannot  be  considered  In  an 
action  on  the  injunction  bond.— Id. 

Cg]    {Sap.  18S1) 

In  a  suit  on  an  injunction  bond.  It  oanoot 
be  shown,  either  in  bar  or  in  mitigation  of  dnm- 
ages,  that  an  injunction  was  afterwards  obtaic- 
rd  in  another  suit- Swan  v.  Timmons,  81  lad. 
243. 

[d]    (Sop.  1891} 

Where  defendants  secured  an  injunctioD 
against  plaintiff,  and  plaintiff,  after  its  diswln- 
tion,  brought  an  action  on  the  injunction  bond, 
an  answer  which  alleged  that  the  court  wbicb 
rendered  the  judgment  bad  no  jurisdiction  over 
defendant  was  bad,  since  he  was  estopped  from 
denying  the  jurisdiction  of  the  co^rt  whon  aid 
he  had  invoked  In  obtaining  the  injnnction.— 
Robertson  t.  Smith.  129  Ind.  422,  28  N.  E 
S57,  15  L.  R.  A.  273. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Dig.  Inj.  i$  564-57L 
See.  also,  22  Cyc.  pp.  1010-1012. 

8246.  —  Jailadletivm  amd  vntw. 

Jurisdiction  as  dependent  on  whether  title  to 
real  property  la  Involved,  see  Comis,  {  l<j3. 

Fob  Cases  from  Otheb  States. 
See  27  Cent.  Dig.  Inj.  {  572. 
See,  also,  22  Cyc.  p.  104a 

§248.  —  Pavtlea. 

[a]  {8«p.  ISK) 

A  person  who  has  a  r^ht  to  the  posKs- 
sion  of  land  under  a  title  bond  is  entitled  to 
recover  for  any  injury  to  the  posseasion  or  to 
the  land  itself,  in  a  suit  on  a  bond  ^ven  npoo 
the  granting  of  an  injunction  enjoining  biia 
from  enjoying  such  posseasion.- Wlnsbip  v. 
Clendenning,  24  Ind.  439. 

[b]  (Sap.  I8T7) 

A  bond  executed  by  the  plaintiffs,  in  an 
action  against  several  defendants  to  obtain  a 
temporary  injunction,  inures  to  the  benefit  of 
all  the  defendants,  though,  in  its  terma,  it  it 
executed  to  but  one  of  them;  and  hence  all 
the  defendants  may  unite  in  an  action  thereon. 
-Boden  V.  Dill,  58  Ind.  273. 

[c]  (App.l89B) 

Where  a  lessee  contracts  with  a  third  pe^ 
son  to  drill  a  wdl,  a  temporary  Injooction  re- 
Btralniog  the  owners,  the  lessee,  an  emfrioyC  of 
the  contractor,  and  all  persons  acting  for  tbem 
from  proceeding  wtlii  the  wdl,  does  not  Und  tbe 
contractor,  and  consequently,  on  a  dissolution 
of  the  order,  he  cannot  recover  on  the  Injonction 
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bond  for  damages  cansed  by  respecting  tbe  or- 
der—Duoham  T.  Seiberltng,  12  Ind.  App.  210, 
39  N.  E.  1044. 

l<n    (A*p.  1906) 

Under  BtiniB*  Ann.  St.  1901,  H  269-273. 
pTovidinc  that  all  peraons  who  have  an  adverse 
interest  to  plaintiff,  or  who  are  necessary  par- 
ties to  effect  a  complete  settlement  of  matters 
in  issue,  are  proper  parties  defendant,  and  sec- 
tion 11G7,  requiring  persons  Seeking  an  injnnc- 
tion  or  restraining  order  to  file  a  written  under- 
taking in  favor  of  the  adverse  party  affected 
thereby  for  the  payment  of  all  damages  and 
costs  which  may  accrue  by  reason  of  the  in- 
junction or  restraining  order,  a  contractor,  who 
ia  admitted  as  a  defendant  in  a  suit  to  enjoin 
county  dHnmisaioners  from  paying  him  money 
or  completing  the  contract,  and  who  is  the  par- 
ty actually  biterested  adversely  to  plaintiffs 
in  the  injunction  suit,  is  entitled  to  the  benefit 
of  an  nndertakfng,  filed  hy  plaintiffs,  condition- 
ed to  pay  "defendant  all  damages  and  coats 
which  may  accrue  to  said  defendant  by  reason 
of  the  restraining  order  or  Injunction  in  this 
action,"  although  such  undertaking  was  filed 
prior  to  the  contractor's  admission  to  defend 
the  suit.— Sheets  v.  Hoys,  75  X.  E.  20,  30  Ind. 
App.  106. 

Fob  Cases  fbom  Other  States, 
See  27  Cent.  Dia.  luj.  {  57a 
See,  also,  22  Cyc.  pp.  104%  1044 

8X5a  —  Phwauw. 

Filing  written  instruments  with  pleading,  see 

PzjUDina,  i  308. 
Grounds  for  demurrer,  see  Pleadino,  i  103. 
Pleading  matters  of  foct  or  conclusions,  see 

PLKAOINO,  I  8. 

Statement  of  cause  of  action  in  general,  see 
Pleading,  i  48. 

Variance  between  pleadli^  and  instrument  an- 
nexed, filed,  or  referred  to,  see  Pleading,  | 
812. 

[a]    (Sup.  1862) 

Suit  was  brought  on  the  following  instru- 
ment: *'D.  M.  &  J.  T.  V.  City  of  I.  and  D.  T. 
We  undertake  that  the  plaintifib,  D.  M.  &  J. 
T.,  shall  pay  to  the  defendants,  the  city,  etc., 
all  damages  and  costs  which  may  accrue  by 
reason  of  tbe  iojunctioD  in  this  action," — dat- 
ed, signed,  approved  by  tbe  judge,  and  filed. 
Tbe  plaintiff  averred  that  the  city  bad  made  a 
contract  with  D.  T.  for  tbe  grading  and  grav- 
eling of  a  certain  street  therein,  and  that  tbe 
instrument  declared  upon  was  executed  upon 
the  granting  of  an  injunotion  upon  the  per- 
formance of  the  contract  by  D.  X.  Held,  that 
it  was  necessary  that  tbe  complaint  should 
show  that  a  legal  contract  for  the  grading,  etc, 
was  entered  into  by  tbe  city  with  D.  T. — Ma- 
cey  V.  Titcombe,  19  Ind.  135, 

Cb]    (Bnp.  1866) 

In  an  action  upon  an  injunction  bond,  a 
copy  of  tbe  proceediuKs  and  judgment  upon  the 
application  for  tbe  iojimction  need  not  be  filed 
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with  the  complaint.— Winship  v.  Clendenning, 
24  Ind.  439. 

[0]  (Sup.  1877) 
A  bond  executed  In  a  proceeding  to  obtain 
an  injunction,  providing  "for  the  payment  of 
all  damages  and  costs"  sustained  by  the  ob- 
ligee by  reason  of  such  injunction,  "should  the 
same  be  wrongful,"  has  but  one  condition, 
which  is  that  the  Injunction  should  be  wrong- 
ful; and  the  only  breach  assignable  in  an  ac- 
tion on  the  bond  la  that  the  hijunctlon  was 
wrongful.— Boden  v.  Dill,  68  Ind.  278. 

[dj    (Sup.  1ST9) 

In  a  complaint  on  an  injunction  bond,  it 
Is  not  necessary  to  show  the  ground  upon 
which  tbe  injunction  was  granted.  When  it  is 
averred  that  a  suit  was  pending  in  tbe  proper 
court,  the  injunction  granted,  and  tbe  bond 
given,  it  will  be  presumed  that  tbe  proceedings 
and  judgment  are  sufficient  and  regular  until 
the  contrary  Is  shown  on  tbe  part  of  the  de- 
fense.—Merrifield  V.  Weston,  68  Ind.  70. 

Tbe  complaint  on  an  Injunction  bond  need 
not  set  out  specifically  any  part  of  the  record 
of  the  snit  in  which  the  injunction  on  which 
the  bond  ia  given  was  granted. — Id. 

In  an  action  upon  an  injonction  bond,  the 
complahit  is  good,  although  it  does  not  show 
the  following  facts:  That  the  judge  had  au- 
thority to  grant  the  injunction;  that  any  pe- 
tition, etc..  for  such  injunction  was  ever  pre- 
sented to  the  judge  by  tbe  plaintiffs  in  the  suit 
in  which  tbe  injunction  is  alleged  to  have  been 
granted;  that  there  was  any  cause  shown  for 
granting  the  injunction;  that  the  injunction 
was  granted  in  vacation,  where  the  date  on 
which  it  was  granted  Is  stated;  that  the  in- 
junction or  any  copy  thereof  was  ever  issued 
or  served,  where  facts  are  alleged  which  nec- 
essarily imply  such  issuance  and  service.— Id. 

[e]     <8ap.  18S0) 

Since  it  is  not  necessary,  in  an  action  on 
an  injunction  bond,  to  file  a  copy  of  the  rec- 
ord of  the  injunction  suit,  when  such  copy  is 
filed  a  variance  between  it  and  the  complaint 
is  immaterial.— Cress  v.  Hook,  73  Ind.  177. 

[f]  (Sap.  1891) 

In  an  action  on  an  injunction  bond  given 
in  proceedings  to  restrain  execution,  a  com- 
plaint seeking  to  recover  for  attorney's  fees  and 
like  expenses  was  not  insuffldent  because  it  al- 
leged that  tbe  petition  for  injunctiou  also 
sought  other  relief.— Itol>ertson  v.  Smith,  120 
Ind.  422,  28  N.  E.  857,  15  L.  R.  A.  273. 

[g]  (App.  1832) 

In  an  action  on  an  undertaking  to  pay  all 
damages  and  costs  accruing  by  reason  of  an 
injunction,  if  such  injunction  should  not  be  sus- 
tained, the  sufficiency  of  the  complaint  cannot 
be  questioned  by  a  demurrer  to  allegations 
showing  how  plaintiff  was  damaged,  as  the 
cause  of  action  accrued  on  the  dissolution  of 
tbe  injunction.- Boos  v.  Morgan,  5  Ind.  App. 
218,  31  N.  E.  39. 
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m  (App.  1883) 
In  an  action  on  «  bond  ^ven  to  obtain  a 
temponxj  injunction  against  the  lale  of  prop- 
trty  leried  on  under  certafai  indgments,  the  pur- 
pose of  which  is  to  recover  attorneys*  fees  and 
other  expenses  In  obtainiBg  a  dissolution  of  the 
injunction,  it  cannot  be  objected  that  the 
validity  of  the  judgments  is  not  allied,  however 
well  their  invalidity  might  have  been  urged  in 
the  previous  suit  for  the  injunction.— Midland 
R.  Co.  V.  Stevenson,  6  Ind.  App.  207,  33  N. 
K  254;  Id^  6  Ind.  App.  702,  33  N.  G.  256. 

In  an  action  on  a  bond  given  to  obtain  a 
temporary  injunction  against  the  sale  of  prop- 
erty levied  on  under  certahi  judgments,  the 
purpose  of  which  ia  to  recover  attorney's  fees 
and  other  expenses  in  obtaining  a  dissolution 
of  the  injunction,  a  complaint,  stating  that  the 
judgments  liad  been  in  all  things  affirmed,  and 
that  the  claim  was  then  due,  aufflciently  diows 
the  final  disposition  of  the  injunction  in  some 
manner  in  the  Supreme  Court,  and  tliat  the 
action,  tberefore,  was  not  prematurely  brought, 
although  It  is  not  alleged  that  the  time  for  re- 
hearing lias  expire— Id. 

Fob  Ga8K8  noic  Other  States, 

See  27  GEirx.  Dio.  Inj.  U  674-681. 
See,  also,  22  Cye.  pp.  1044-1047. 

I8B1.    Ertdenee. 

[a]  (Sap.  1864) 

Where,  in  an  action  on  an  injunction  bond 
given  in  proceedings  to  enjoin  enforcement  of 
an  execution,  it  was  shown  that  the  obligor 
on  the  bond  had  purchased  the  property  from 
the  debtor  after  the  issuance  of  execution,  evi- 
dence was  admissible  to  show  that  at  the  time 
of  purchasing  the  property  tbe  obligor  bad  told 
the  debtor  that,  if  be  would  sell  the  property 
and  leave  the  state,  be  would  not  need  to  pay 
the  judgment,  as  sucb  evidence  was  a  part  of 
tbe  transaction,  and  tended  to  throw  light  on 
tbe  nature  of  tbe  obligor's  claim  to  the  prop- 
erty.—Starr  T.  Cass,  23  Ind.  458. 

[b]  (Snp.  IMS) 

When,  In  an  action  on  an  injunction  bond, 
it  appeared  that  it  did  not  bear  the  title  of 
any  court,  but  the  execution  of  the  bond  was 
adndtted  by  the  pleadings,  and  corresponded 
with  tbe  copy  filed  with  tbe  complaint,  it  was 
properly  admitted  in  evidence^Winshlp  v. 
Cleodenning,  24  Ind.  489. 

[c]  (Snp.  1866} 

In  an  action  on  an  injunction  bood  given 
to  procure  an  order  restraining  plaintiff  from 
cutting  timl>cr  on  a  tract  of  land,  defendant 
offered  to  prove,  in  mitigation  of  damages,  tbat 
at  the  time  of  suing  out  tbe  injunction  tbe  land 
and  timber  belonged  to  another  person,  and 
that  tbe  plaintiff  had  no  right  to  cut  the  tim- 
ber. Bcld,  that  the  evidence  was  admissible. 
—Jenkins  v.  I^ricbill,  25  Ind.  4T3. 

In  a  suit  upon  an  injunction  bond  given 
to  procure  a  restraining  order  from  the  judge 
of  tbe  court  of  common  pleas,  in  a  case  in  the 


circuit  court.  In  tbe  vacatioD  of  flte  latter 
court,  it  la  for  tHe  plaintiff  to  ^w  tbat  tbe 
order  related  to  some  matter  pending  in  the 

circuit  court— Id. 

[d]    (App.  1898) 

In  proof  of  tbe  averment  in  tbe  complaint, 
in  an  action  on  an  injunction  bond,  that  de- 
fendant, after  being  reversed  by  the  Soprenw 
Court,  discontinued  his  action,  it  was  sbown 
that  a  judgment  in  his  favor  had  been  revers- 
ed on  appeal,  tbe  temporary  injunction  diasolT- 
ed,  and  costs  adjudged  against  tiim,  etc,  and 
that  tbe  entry  of  judgment  on  this  reversal  vas 
the  last  step  taken  in  the  cause,  and  ttiat  the 
complaint  on  the  bond  was  not  filed  until  near- 
ly three  years  had  elapsed  since  its  reodition, 
and  not  until  every  obligation  which  the  un- 
dertaking sued  on  was  intended  to  secure  bi<] 
been  violated.  Beld  sufficient— Burbet  T.  Uil* 
ler,  55  N.  E.  600.  25  Ind.  App.  lia 

Fob  Cases  fbou  Otheb  States. 

See  27  Cekt.  Dig.  Inj.  H  582-68* 
See,  also,  22  Cyc.  pp.  1047, 1048. 

1858.  DuMcas. 

U]    (>np>  UBS) 

Where  an  injunction  is  granted  to  restrain 
a  party  to  a  suit  from  having  a  writ  of  posws- 
sion  to  whidi  he  is  entitled,  he  baa  a  ri^t  to 
recover,  In  a  suit  upon  tbe  injunction  bond,  for 
tbe  use  and  occupation  of  the  land  fOr  tbf 
time  he  was  Icept  out  of  possession  Iff  tbe  obli- 
gor.—Rutherford  V.  Moore,  24  Ind.  311. 

[b]    (Snp.  186E) 

Where  an  injunction  bond  is  given  to  cos- 
tinue  through  tbe  pendency  of  a  certain  caw, 
and  tbe  appeal  in  sucb  case  is  dismissed  and 
afterwards  reinstated,  damages  accruing  afiet 
the  dismissal  may  be  recovered.— Win^p  t. 
Clendenning,  24  Ind.  438. 

[C]    (Snp.  1S73) 

Where  tbe  sole  object  of  a  complaint  is  an 
injunction,  and  after  a  trial,  resulting  in  a  dis- 
agreement and  discharge  of  the  jury,  the  tem- 
porary injunction  is  dissolved  and  tbe  sction 
dismissed  on  motion  of  tbe  defendant,  he  is 
entitled,  in  a  suit  upon  the  injuoctioD  bond,  to 
recover,  as  a  part  of  bis  damages,  reasonable 
attorney's  fees.— Raupman  v.  City  of  Brans- 
ville,  44  Ind.  382. 

[d]  (Sup.  1877) 

On  leave  granted  to  withdraw  tbe  com- 
plaint, and  judgment  for  the  defendant,  the  at- 
torney's fees  may  be  included  In  tbe  damape* 
upon  the  complainant's  injunction  bond.— Bee- 
son  V.  Beeson,  68  Ind.  87. 

[e]  (Snp.  18S1) 

In  an  action  on  an  injunction  bond  In  es- 
timating damages,  it  is  proper  to  tale  into 
consideration  such  reasonable  attorney's  fees  as 
may  have  been  necessarily  paid  or  oontrscted 
for  in  malting  tbe  proper  resistance.— S was  v. 
Timmons,  81  Ind.  248. 
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It]  (App.  1895) 
The  fact  that  the  judge  granted  an  Injunc- 
tion while  the  conrt  waa  in  session,  when  he 
had  no  anthoiity  to  do  so,  does  not  defeat  the 
ri^t  to  recOT^t  on  an  Injanction  bond,  attor- 
ney's fees  paid  ont  tn  procuring  the  dlastrfution 
of  the  injunction.— Kiodes-Burford  Furniture 
Co.  T.  Mattox,  13  lod.  App.  221,  40  N.  E.  545. 

[g]    (App.  1898) 

Attorney's  fees  for  defending  an  injunction 
suit  at  the  trial  on  the  merits  may  be  recov- 
ered in  an  action  on  the  bond,  although  the  in- 
junction was  not  the  sole  object  of  the  suit, 
where  the  court  limits  the  recovery  to  the 
amount  expended  for  fees  on  account  of  the  in- 
junctioa. — Hyatt  v.  City  of  Washington,  50 
N.  B.  402.  20  Xnd.  App.  148,  67  Am.  St.  Bep. 
248. 

[b]   (App.  1901) 

Attom^'a  fees  are  allowable  as  damagea 
In  an  action  on  an  injunction  bond.— Binford 
Grimes,  S&  N.  E.  1065,  26  Ind.  App.  481. 

Fob  Cases  vkom  Otheb  States, 

Skb  27  Cent.  Dio.  Inj.  fi§  58G-598;  15 

Cewt.  Dig.  Damag.  {  204. 
See,  also,  22  Gyc.  pp.  1049-1060;  note,  18 
L.  R.  A.  275. 

1253.    Trial. 

[a]   (Sap.  1862) 

In  an  action  on  an  Injunction  bond  given 
in  proceedioga  restraining  the  performance  of 
a  street  contract  with  a  city,  the  r^larity  of 
all  the  proceedings  to  the  making  of  the  con- 
tract is  open  to  investigation.— Macey  r.  Tit- 
combe,  19  Ind.  135. 

Fob  Oasis  nou  Otbkb  States, 

See  27  Cekt.  Dig.  Inj.  f|  590-602. 

1 264.    Jndcamt. 

[a]    (Sap.  1895) 
The  fact  that  a  Judgment  for  defendant  In 
a  caae  in  which  an  injunction  bond  waa  given 


by  plaintiff  was  reversed  on  appeal  does  not 
make  a  judgment  on  the  bond  pending  the  ap- 
peal in  the  injunction  suit  subject  to  collateral 
attack.— Boos  t.  Morgan,  140  Ind.  206,  89  N. 
&  919. 

Fob  Casks  pbou  Otheb  States, 
See  27  Cent.  Dig.  Inj.  8  603. 
See,  also,  22  Cyc.  p.  1061. 


IZ.  WBOHOFUZi  ZlfJUMOTIOXr. 

S  857.  Hatm  and  cimmda  of  lUUUtr. 

Competency  of  idaintiffa  wife  as  witness,  see 
Witnesses,  |  63. 

[a]     (App.  1896) 

In  the  absence  of  malice  and  wuit  of  prob< 
able  cause,  ui  action  for  damages  for  wrong- 
fully suing  out  an  Injunction  will  not  lie;  the 
remedy  bdng  on  the  bond.— Harless  t.  Oonsnm- 
ers>  Gas  Trust  Co.,  14  Ind.  App.  645,  43  N.  E. 
456. 

Fob  Gases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Inj.  S  606. 
See,  also,  22  Cyc.  p.  10^. 

INJURIES. 

See- 

Damages. 

Negligence. 

TOBTS. 

INJURIOUS  WORDS. 

See  Libel  and  Slandeb. 


INLAND  BILLS  OF  EXCHANGE. 

See  Bizxs  and  Notes,  {  13. 
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INNKEEPERS. 


Scope-Note. 

rTNCT^TTDES  r^nlatlon  of  Innfi.  hotels,  boarding  houses,  lodging  houses,  and  all  booses 
Airntshtng  for  compensation  accommodation  as  a  temporary  borne;  and  mutaal  rights, 
duties,  and  liabilities  of  keepers  of  sncb  houses  and  their  guests,  boarders,  or  lodgers. 

[EXCLUDES  r^ulation  of  sale  of  Intoxicating  liquors  (see  Jnto*icaHng  Z^vora) ;  SDd 
discriminations  by  reason  of  race,  eolor,  etc.  (see  Civil  UiffhU).  For  oomi^ete  Ust  of  mat- 
ters excluded,  see  cross-rtferencea,  post] 

Analysis. 

1 11.  Loss  of  or  injury  to  property  of  guest. 
§  16.  Offenses  by  guests,  boarders,  or  lodgers. 

Cross-References, 

DiscrimlDation  as  to  guests  by  reason  of  race, 

color,  or  conditioo.   Civil  Rights,  i  5. 
Mechanic's  lien  for  placing  heating  plant  In 

hotel.  MxcHAHics'  Liens,  S  '31. 
B^nlatioD  of  sale  of  intoxicating  liquors.  Ijr- 

TOXICATING  LlQUOBS. 


i  11.  Iioss  of  ov  laJwF7  to  propwtr  of 
swot. 

[al    (flop.  1S40) 

The  death  of  a  horse  vhile  in  the  care  of 
an  innkeeper,  to  vhom  he  had  been  delivered 
by  a  guest,  is  safflcient  to  charge  the  innkeep- 
er with  the  loss,  unless  be  can  exculpate  him- 
self by  showing  due  care  on  his  part.— Hill  t. 
Owen,  6  Blackf.  323.  86  Am.  Dec.  124. 

[b]  (Sap.  lSi7) 
The  defendant,  who  was  an  innkeeper,  took 
the  plaintiff's  horse  to  keep.  The  plaintiff  rode 
out  the  horse  one  evening,  and,  on  returning 
to  the  stable,  tied  bim  to  the  stall  where  be 
bad  been  previously  kept.  The  next  morning 
the  horse  wag  found  dead  in  the  same  stall, 
with  his  bead  fast  in  the  trough.  The  trough 
was  made  of  a  hollow  beech  log,  having  a  bulge 
in  the  middle  which  rendered  that  part  of  the 
trough  wider  than  it  was  at  the  top.  The 
horse  had  got  his  head  fast  in  the  trough  by 
the  jaws,  and,  as  the  witnesses  supposed,  had 
killed  himself  in  the  attempt  to  draw  it  out 
Eeld,  that  the  plaintiff  was  not  entitled  to  re- 
cover.—Thickatu  a  v.  Howard,  S  Blackf.  535. 

[C]     (Sap.  1SS8) 

An  innkeeper  is  only  prima  facie  liable  for 
loss  to  bis  guest,— a  presumption  to  be  repelled 
by  proof  that  neither  be  nor  his  servants  caus- 
ed the  loss  by  negligence.— Laird  t.  Elchold, 
10  Ind.  212.  71  Am.  Dec.  323. 

[d]    (flnp.  18TS) 
Hotel  rules  requiring  "money.  Jewelry,  and 

other  valnables"  to  be  deposited  in  the  safe  at 


the  office  do  not  apply  to  ■  watdi  which  ■ 
guest  has  on  his  person  for  hia  personal  dn, 
and  which  is  essentia]  to  his  personal  comfnt 
and  convenience.— Milford  t.  Wealey.  Will.  119. 

A  lack  of  ordinary  care  cannot  be  impnt- 
ed  to  a  guest  told  by  an  innkeeper  or  his  ten- 
ant "not  to  lock  the  door,  for  other  partia  hid 
to  come  into  the  room  to  go  to  bed,  and  tk 
door  should  be  left  unlocked  for  them,"  or 
"that  he  could  either  lock  the  door  and  get  sp 
and  let  them  in  when  th^  come,"  who,  tetfnc 
in  obedience  to  such  inatruetion,  leaves  the 
door  unlocked.  The  innkeeper  will  be  reqwn- 
sible  for  property  stolen  from  sncb  guest— 14 

[e]     (Sop.  1873) 

In  an  action  to  recover  the  value  of  a 
watch  and  other  articles  of  property  lost  wbik 
a  guest  at  a  hotel,  held  that,  though  ac  inn- 
keeper may  exonerate  himself  from  liatnlitr  for 
the  loss  of  goods  of  his  guests  by  showtog  that 
the  loss  occurred  without  any  fault  or  neglect 
of  himself,  or  servants,  or  by  negligent  coDdoct 
of  the  plaintiff,  he  must  nevertheless  be  beU 
to  answer,  and  Is  responsible  for  the  conduct 
of  another  guest  placed  in  a  room  already  o^ 
cupied  without  the  consent  of  the  occapsot, 
and  recovery  may  be  had  for  the  value  of  prop- 
erty so  lost— Dessauer  v.  Baaer,  Wils.  429. 

m  (8«p.  1874) 
In  an  action  to  recover  on  the  eoDuaoo- 
law  Uability  of  an  Innkeeper  for  the  loss  of 
plaintiff's  goods  and  mtmey,  stolen  fium  bfan 
while  he  was  sleeping  in  his  room  at  defnd- 
ant's  inn,  In  which  the  ctrcomstances  tend  to 
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show  that  the  Aeft  was  committed  hy  another 
guest  who  was  admitted  to  the  room  without 
plaintiff's  knowledge,  the  admiesion  of  evidence 
in  diief  of  an  agreement,  not  stated  in  the 
complaint,  between  plalntUF  and  defendant's 
iderfc  that  no  one  except  a  person  named,  then 
occupying  the  room,  and  plaintiff,  would  be  ad- 
mitted to  aaid  room  during  the  night,  and  also 
of  a  like  promise  made  to  inch  person,  to 
which  plaintiff  was  not  a  party,  is  error.— 
Baker  t.  Dessauer,  49  Ind.  28. 

An  Innkeeper  may  exonerate  himself  from 
any  liability  for  loss  of  goods  by  his  guest  by 
showing  that  the  loss  occurred  by  no  fault  or 
neglect  of  himself  or  bis  servants,  or  by  the 
negligent  conduct  of  the  guest— Id> 

[g]     (App.  1891) 

The  failure  of  a  guest  to  inform  an  inn- 
keeper that  hia  yalise,  placed  by  the  innkeep- 
er's servant  in  the  cloak  or  baggage  room,  coo- 
taina  valuables,  is  not  negligence. — Bowell  v. 
Do  Wald,  2  Ind.  App.  303,  28  N.  B.  430,  50 
Am.  St  Rep.  24a 

An  Innkeeper  Is  prima  facie  liable  for  any 
loss  or  injury  to  the  goods  of  his  guest,  though 
he  may  excolpate  himsdf  by  proof  that  the 
lora  or  Injury  happened  without  any  fault  or 
negligence  on  his  part,  or  on  the  part  of  his 
servanta,  so  that,  in  an  action  by  a  guest  for 
such  loss,  the  complaint  need  not  allege  that 
plaintiff  was  free  from,  fault  or  negligence.- Id. 

Fob  Cases  tbou  Otbeb  States, 

See  27  Cent.  Dig.  Inn.  5§  3,  17-40. 

See,  also,  22  Cyc.  pp.  1081-1083;  note,  2 

Ll  R.  a.  (N.  S.)  100 ;  note,  69  Am.  Dec. 

221 ;  notes,  18  Am.  Rep.  130, 41  Am.  Rep. 

777;  note,  09  Am.  St.  Rep.  577. 

fi  16.  OiFoBSM  by  pleats,  boarders,  or 
lodgers. 

Laws  relating  to  as  authorizing  Inprisonment 
for  debt,  see  CoNsnnxnoHAL  Law,  f  S3. 

[a]  <Snp.l900) 
Acts  1897,  p.  123,  H  1-3  (Bums*  Sopp 
Rer.  St  1897,  H  7254a-72Mc;  Homer'a  Rev 
St  1897,  SS  7560-7562),  provide  that  any  pe^ 
son  obtainlsg  board,  lodging,  or  other  accom- 
modations at  a  rooming  hotuw  "with  intent  to 
defrand  the  owner"  shall  be  fined  or  imprisoned 
therefor.  Section  2  declares  that  any  person 
who  has  boarded  or  lodged  at  a  hotel,  inn,  etc., 
*^  provided  in  this  act,"  wbo  shall  remove 
his  baggage  therefrom  without  paying  his  billa, 
sfaall  be  punished  as  provided  in  section  1. 
Held,  that  the  word^  "as  provided  In  ttiis  act," 
did  not  refer  to  the  "intent  to  defraud,"  but 
referred  to  the  class  of  proprietors  to  be  pro- 
tected, and  intent  to  defraud  is  not  essentia), 
and  need  not  be  alleged  In  an  affidavit  of  in- 
formation.—State  T.  Engle,  68  N.  E.  698,  156 
Ind.  339. 


[b]  (Bap.  1908) 
Acts  1897,  p.  128,  c.  80,-1  1  (Bums*  Ann. 
St  1001,  {  7254a),  declaring  a  punishment 
against  any  person  who  shall  obtain  food,  lodg- 
ing entertainment,  or  other  accommodations  at 
an  inn  with  Intent  to  defraud  the  owner  or 
keeper  thereof,  shows  with  sufficient  cleainess 
that  the  subject-matter  to  wbidi  tiie  fraudulent 
intent  relates  is  the  price  or  value  of  the  ac- 
commodations.—Clark  T.  State,  171  Ind.  104, 
84  N.  E.  084. 

The  direction  as  to  omitting  obsolete  and 
repealed  laws  contained  in  the  Act  of  1003 
(Acts  1903,  p.  301,  c.  212),  authorizing  the  ap- 
pointment of  a  codification  commission,  with 
provision  that  it,  in  cdmpiling,  revising,  and 
codifying  the  statutes,  should  omit  all  parts 
repealed  or  obsolete  and  insert  all  amendments 
necessary  to  make  ail  laws  complete,  referred 
only  to  laws  already  repealed  or  obsolete,  and 
not  to  any  laws  which  should  be  repealed  by 
the  adoption  of  such  acts  as  the  commission 
itself  might  recommend;  so  that  the  mere  fail- 
ure to  embody  in  Or.  Code  1905,  either  Acts 
1897,  p.  123,  c.  80,  5  1  (Bums'  Ann.  St  1901, 
I  7254a),  making  it  an  offense  to  obtain  accom- 
modations at  a  hotel  with  intent  to  defraud 
the  owner  or  keeper,  or  any  other  provision  on 
the  subject,  did  not  repeal  it;  the  repealing 
clause  of  public  offense  law  of  1905  (Laws 
1905,  p.  757,  c.  168,  9  099).  being  directed  only 
against  former  laws  within  the  "purview"  of 
that  act;  ,tbat  is,  former  statutes  relating  to 
matters  covered  in  the  body  of  the  act— Id. 

For  Cases  fbou  Other  States, 
See  27  Cent.  Dio.  Inn.  S  48. 
See,  also,  22  Cye.  p.  1006. 

INNOCENCE. 

Presumptions  as  to  innocence,  see  Cbiuinai. 
Law,  I  808. 

INNOCENT  PURCHASERS. 

See- 
Cancellation  of  Instruments  in  equity  as  a^^nat 

CAHCBIXATIOn  OF  iHSTBinoiTrs,  I  SI 
Duration  of  judgment  lien  as  against  Judg- 
ment, 8  706. 
Qranteea  in  fraudulent  conveyances.  Fbaudu- 
UCTT  Conveyances,  §8  164-170, 185.  186. 
Of  purcbasen  at  foreclosure  sale.  MoBi- 
GAOKS,  I  568. 
Mortgagees— 

Chattel  Mobtoages,  |  189. 
Mobtoaoes,  is  152-157. 
Reformation  of  Instruments  as  against  Refob- 

HATION  or  INSTBUHENTS,  f  29. 

From  partteBlar  elMsea  of  peraena. 

Devisees  or  legatees.   Wills,  S  845. 
Insolvent  corporations.    Cobpobations,  {  543. 
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Of  pATtleslar  apeelea  of  pvop«IFtr>  Mitatea^ 
or  Interests. 

Bee- 
Bills  or  notes.   Bills  and  Notes,  ||  41jl,  497, 
500.  525. 

Secured  by  mortage.   MoKraAOES,  |  258. 
Mortgaged  property.   MoBXOAOBS,  H  174,  244, 
249.  296.  316. 
To  secure  loan  of  school  funds.  Schools 
AND  School  Districts,  |  18. 
Municipal  bonds  or  other  securitiea.  Munici- 
pal COBFOBATIOnS.  {{  940-948. 
Personal  property.   Sales,  S{  234-230,  473. 
Property  fraudulently  conveyed.  Fbaudulent 
CONVETANCES.  SS  192,  198-204. 
Sold  on  ezecDtion.   Execution,  if  270-273. 
Sold  on  foreclosure.    Mobtoaoes,  i  SSG. 
Real  property.    Ybndob  and  Pubchaser,  S| 

220-244,  265. 
Rights  in  public  lands.  PuBUo  Lands,  |  138, 
Trust  property.  Trusts,  |  ;157. 
Warehouse  receipts.   Wabeuouseicrn,  |  17. 

INNUENDO. 

AveroieDt  in  complaint  for  libd  and  slander, 
see  Libel  and  Slahdeb,  |  80. 

IN  PAIS. 

See  Ebioppel,  H  62-12a 

IN  PARI  DELICTO. 

Belief  of  parties  to  illegal  contracts,  see  OON- 
TBACTS.  H  138,  139l 

IN  PARI  MATERIA. 

Construction  of  statutes,  see  Statutes,  i  225. 


INQUEST. 

See- 
Coroner's  inquest— 

Coroners,  §{  9-21. 

HouiciDE,  H  222-226. 
Damages,  on  default  or  interlocutoxr  Judgment 
Damages,  U  19&-201. 

INQUIRY,  WRIT  OF. 

See  DAUAon,  I  107. 

INQUISITION. 

See- 
Common  or  habitoat  dmnkennen.  Divn* 
ABDS,  I  2. 

FOBCIBLE  BNTKT  AND  DETAINEE,  |  56. 

Lunacy.  InsAira  Persons,  H  7-29l 

IN  REM.  . 

See- 
Judgment    JUDQUENT,  IS  807t  806. 

Venue  of  action.  Venue,  |  2. 

INSANE  ASYLUMS. 

See  ASTLUMS. 

INSANE  DELUSIONS. 

See- 
Affecting  responsibility  for  crime,  dnosu 
Law.  I  49: 
Testamentary  capacity.   Wills,  f  38. 
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Scope-Noie. 

[INCLtTDES  persons  affected  by  mental  incapacity  of  any  kind  not  merely  temporary' 
In  Its  nature;  evidence  of  such  Incapacity;  rights  and  dlaabiUties  of  such  persons  in  gen- 
eral ;  custody  and  protection  of  their  persons  and  pn^erty ;  and  legal  proceedings  affecting 
them. 

[EXCLUDES  temporary  mental  dlsabfll^  (see  Contracts;  Deeda;  and  other  specific 
heads) ;  testamentary  capacity  (see  WilUi) ;  competency  as  witnesses  (see  Witneaaea) ;  effect 
of  disability  on  running  of  statute  of  limitations  (see  Limitation  of  Actiona) ;  Insane  pau- 
pers (see  Paupera) ;  asylums  for  the  insane  (see  Aaylufiia) ;  and  insanity  at  the  time  of 
commission  of  an  offense  as  a  defense  in  a  prosecution  therefor  (see  Criminal  Law).  For 
complete  list  of  matters  excluded,  see  cross-references,  post] 

Analysis. 

I.  Disabilities  in  General. 

1.  Who  are  incompetent. 

2.  Evidence  of  incompetency. 
§  3.  Constitutional  and  statutory  provisions. 

ZI.  Inquisitions. 

§  7.  Nature  and  grounds  of  proceedings. 
§  8.  Jurisdiction. 
10.  Parties. 
13.  Notice. 

§  14.  Appearance  and  representation  by  attorney. 
§  15.  Custody  of  person  pending  proceedings. 
1 19.  Conduct  of  hearing  or  trial  in  general. 
1 21.  Personal  examination. 
§  22.  Finding  and  return. 

§  25.  Traversing  and  setting  aside  inquisition. 

26.  Conclusiveness  of  adjudication. 

27.  Review. 

§  28.  Costs  and  fees. 

§  29.  Restoration  to  sanity. 

in.  Guardianship. 

§  30.  Nature  and  grounds. 

§  31.  Appointment,  qualification,  and  tenure  of  guardian  or  committee. 
§  33.    —  Proceedings  for  appointment. 

§  36.  Operation  and  effect  of  appointment  in  general. 

§  37.  Resignation  and  discharge. 

§  38.  Disqualification  and  removal. 

§40.  Authority  of  guardian  or  committee  in  general. 
§41.  Compensation  of  guardian  or  committee. 
§  42.  Accounting  by  guardian  or  committee. 
§  44.  Death  of  person  under  giiardianship. 
IV.  Custody  and  Support 

§46.. Power  to  control  and  regulate. 

§47.  Constitutional  and  statutory  provisions. 

1 49.  Commitment  to  asylum. 

§  53.  Compensation  for  support  in  asylum. 

I  53.  Duties  and  liabilities  of  relatives. 

§  54.  Powers  and  duties  of  guardian  or  committee  of  person. 

§  56.  Indigent  insane. 

§  58.  Proceedings  to  enforce  liability  for  support. 
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V.  Property  and  Conveyances. 

§  60.  Capacity  to  convey. 

§  61.  Validity  of  conveyances. 

§  62.  Claims  against  estate  in  generaL 

§  63.  Liability  of  estate  for  support. 

§  64.  Allowances  to  family. 

§  65.  Powers  and  duties  of  guardian  or  committee  of  estate. 

§  66.  Ratification  or  avoidance  of  conveyances  or  other  transactions 

in  general. 
§  68.  Jurisdiction  of  courts. 
§  69.    In  equity. 

§  71.  Sale,  mortgage,  or  lease  under  order  of  court, 

VI.  Contracts. 

§  72.  Capacity  to  contract. 
§  73.  Validity  in  general. 
§  77.  Bills  and  notes. 

§  79.  Avoidance  after  restoration  to  sanity, 

VII.  Torts. 

§  81.  Insanity  at  time  of  trial. 

VIII.  Crimes. 

IX.  Actions. 

§  87.  Capacity  to  sue  and  be  sued  in  general. 
§  89.  Rights  of  action. 
I  91.  Jurisdiction  and  powers  of  courts. 
§93.  Parties. 

§  93.  Authority,  rights,  and  duties  of  general  guardian  or  committee. 

§  94.  Guardian  ad  litem  or  next  friend. 

§  96.  Appearance  and  representation  by  attorney. 

§  97.  Pleading. 

§98.  Evidence. 

§  99.  Trial. 

§  100.  Judgment, 

§  102.  Review. 

Cross-References. 


See- 
Competency  as  witnesses.   Witnesses,  i  41. 
Confinement  of  insane  person  in  jail  aa  consti- 
tuting private  nuisance.   Nuisance.  5  5. 
Expert  testimony  as  to  mental  capacity.  Evi- 
dence, §  537. 
Impeachment  of  capacity  of  witness  on  ground 

of  iDsanity.  Witnesses,  |  327. 
Insane  asylams.  AsTi.mfS. 
Insanity  as  affectinir  limitation  of  actloni. 
Limitation  of  Actions,  §  74. 
As  defense  in  criminal  prosecutions— 

Criminal  Law,  S9  47-51,  331,  354,  570, 

740.  773. 
Homicide,  §S  27,  179,  Zil.  2\H. 
As  defense  to  action  for  divorce.  Divobce, 
S  43. 

As  gronnd  for  divorce.  Divorce,  S9  li3,  38. 

Aa  probable  cause  for  arrest.  False  Im- 
prisonment, S  13. 

As  terminating  relation  of  attorney  and 
client.    Attorney  and  Client,  i  76. 

Of  ancestor  at  time  of  heir's  deed  of  ex- 
pectant estate.    Assionments,  S  8. 

Of  county  treasurer.   Counties,  S  00. 


Insanity,  etc.— <Cont'd). 

Of  husband,  effect  oo  right  of  wife  to  cni- 
tract  or  convey.  Husband  and  Wd*. 
§  65. 

Of  officer  as  ground  for  removal  Oin- 
CEBS,  I  66. 
Opinion  evidence  as  to  mental  capacity— 
Criminal  Law,  |  456. 
Evidence,  U  478,  510. 
Impeachment  of  witness.    WrrnessES,  B 
879.  S8& 

Personal  opinions  as  to  defense  of  insanity  u 
affecting  competency  of  person  in  crimiiul 
prosecution.    Jubt,  |  106. 
Presumptions  as  to  continuance  of  sanitj  oi 
insanity.    EVIDENCE,  {  67. 
As  to  sanity  in  civil  actions.  BnoRacE, 
8  03. 

Suicide  while  insane,  affecting  right  of  Rpre- 
sentatives  of  policeman  to  partidpate  in 
benefit  fond.  Municipai.  C<wpobatioss, 
§  187. 

Cause  of  death  within  insurance  polic|. 
Insvbance,  SS  446,  465. 
Testamentary  capacity.    Wills,  {i  33-3& 
Testimony  as  to  tranaactionB  with  pemns 
subsequently   incompetoit.    Witn esses,  M 
127-183. 
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I.  DISABIUTIES  IN  OENERAL. 

Capacity  to  sue  or  be  sned,  see  post,  I  87. 
Necessity  of  proof  of  sanity,  see  Trial,  i  33. 
KestoratioD  to  saoity,  see  post,  {  2&, 

$  1.  Who  are  lae<«ipetent. 

Inquisitions  of  lunacy  and  ptoceedings  thereon, 
see  post,  a  7-21». 

[a]  (Snp.lSSl) 
An  instmction  that  "if,  at  the  time  of  ex- 
ecuting: the  deed  in  question,  the  grantor  had 
mind  to  Itnow  and  comprehend  that  he  was 
making  a  deed,  and  thereby  conveying  the  land 
described  in  it  to  his  son,  and  had  an  object 
in  BO  doing  which  he  comprehended,  then  he 
was  of  sound  mind,"  did  not  define  mental 
soundness  correctly,  as  all  that  mijcht  be  con- 
sonant with  monomania. — ScbuS  t.  Ransom,  79 
Ind.  46& 

tb]    (Sup.  1886} 

Upon  the  trial  of  a  proceeding,  under  Rev. 
St.  1881,  f  2545.  to  have  a  person  adjudged  of 
nnsound  mind  and  incapable  of  managing  his 
own  estate,  an  instruction  that  "insanity  is 
a  stronger  term,  and  implies  a  greater  degree 
of  mental  infirmity,  than  is  implied  in  the  stat- 
utory phrase,  'of  nnsound  mind,' "  was  asked. 
Held  properly  refused. — McCammon  T.  Cun- 
ningham. 108  Ind.  545,  9  N.  E.  455. 

[c]  (Sup.  1890) 

Rev.  St  1881,  IS  2545,  2546,  provide  that, 
on  petition  of  any  inhabitant  of  the  county  in 
which  he  resides  that  a  person  is  "of  unsound 
mind,  and  incapable  of  managing  his  own  es- 
tate," the  probate  court  may  summon  a  jury 
to  try  the  issue,  and,  if  they  find  that  such  per- 
son is  "of  unsound  mind,"  may  appoint  a 
guardian  for  him.  Section  2544  declares  that 
the  words  "person  of  unsound  mind"  shall  be 
taken  to  mean  "any  idiot,  non  compos,  lunatic, 
monomaniac,  or  distracted  person."  Hetd  that, 
in  such  case,  an  instruction  that  if  there  is 
in  such  person  an  essential  privation  of  her 
reasoning  powers,  or  if  she  is  incapable  of  un- 
derstanding and  acting  with  discretion  in  the 
ordinary  aCFairs  of  life,  she  is  a  person  of  un- 
Konnd  mind,  and  incaitable  of  managing  her 
estate,  is  correct.— Flscus  T.  Turner,  125  Ind. 
4(K  24  N.  E.  602. 

[d]  (Sap.  1SS3) 

An  instmction  declaring  a  person  of  "un- 
ftound  mind  and  incapable  of  managing  his  es- 
tate." within  Rev.  St.  1881,  S  2.')45,  If  found 
inrapable  of  condncting  the  ordinary  business 
afiFaIrs  of  life  with  reasonable  prudence,  "and 
reasonable  safety  from  bis  own  folly  and  the 
fraud  of  others."  is  not  erroneous  on  account 
of  the  clause  quoted,  although  it  would  also 
have  been  substantially  correct  had  the  clause 
been  omitted.— Ham  rick  r.  State  ex  rel.  Ham- 
rick,  134  Ind.  324,  34  X.  E.  3. 

Fob  Cases  from  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  1-^3. 
gee.  also.  22  Cyc.  p.  1101>:   note,  2!)  Am. 
Dec  38;  note,  63  Am.  St.  Rep.  80. 


I  X.  Eridenee  af  laoaatpatasay. 

Burden  of  proviiis  insanity  in  general,  see  Evi- 
dence, f  91. 
Relevancy  of  evidence  to  show  insanity,  see 

EVIDENCB,  I  103. 

Reputation  as  to  insanity,  see  Chuunal  Law, 
S  421. 

[a]  (Sap.  1S6S> 

Mere  inadequacy  of  consideration,  accord- 
ing to  the  judgment  of  others,  does  not  show 
that  the  contracting  party  was  of  nonsane 
memory.— Johnson  v.  Johnson,  10  Ind.  387. 

[b]  <Sup.  Ili59) 

Every  man  being  presumed  to  be  sane  un- 
til the  contrary  appears,  the  rejection  of  evi- 
dence tending  to  prove  the  sanity  of  a  srantor, 
where  no  evidence  has  been  introduced  to  prove 
him  insane,  is  not  error. — Dearmond  t.  Dear- 
mood,  12  Ind.  455. 

[c]  (Sap.  1SS2) 

Where  one  party  to  a  contract  alleges  un- 
soundness of  miud  in  the  other  party  thereto, 
he  must  show  by  preponderance  of  evidence 
the  eiistence  of  sach  unsonndness  at  the  time 
of  the  making  of  the  contract;  but,  if  It  ap- 
pears that  the  person  was  at  aoy  time  of  nn- 
sound mind  (unless  from  a  transient  cause), 
the  presumption  is  that  the  unsoundness  con- 
tinues till  the  contrary  be  made  to  appear; 
and  if,  despite  such  unsoundDess,  the  person  is 
of  sufficient  disposing  memory  (as  if  the  un- 
soundness be  a  monomania,  not  impairing  his 
capacity  to  acquire  and  dispose  of  property), 
it  devolves  upon  the  party  seeking  to  sustain 
his  acts  to  show  this  state  of  facts.— Crouse  t. 
Ilolman.  19  Ind.  30. 

[d]  (Snp.  1876) 

On  an  issue  as  to  the  alleged  insanity  of 
a  grantor,  evidence  tending  to  prove  his  san* 
ity  or  insanity  previous  or  subsequent  to  the 
execution  of  the  deed,  including  the  record  of 
a  subsequent  inquisition  by  which  he  was 
found  to  be  insane,  is  admissible  as  tending  to 
show  his  mental  condition  at  the  time  of  its 
execution.— Nicliol  T.  Thomas,  53  Ind.  42. 

[e]  (Sap.  18S2) 

The  burden  of  proving  insanity  is  upon 
the  party  alleging  it.  He  cannot,  by  proving 
insanity  at  a  day  prior  to  the  transaction  in 
controversy,  east  upon  the  other  party  the  bur- 
den of  proving  sanity  at  the  time  of  the  trans- 
aetion.— Fay  v.  Burditt,  81  Ind.  433,  42  Am. 
Rep.  142. 

[f]  (Sap.  1386) 

Where  insanity  is  once  shown  to  exist,  it 
will,  unless  from  temporary  cause,  be  presum- 
ed to  continue  until  the  contrary  is  made  to 
appeaV;  and,  although  the  deed  of  a  person  of 
unsound  mind,  not  judicially  so  declared,  is 
voidable  only,  it  will  not  be  presumed,  espe- 
cially where  such  person  was  very  old  at  the 
time,  that  reason  was  afterwards  restored,  and 
the  deed  ratified. — Physio-Medical  College  v. 
Wilkinson,  108  Ind.  314,  9  X.  E.  1G7. 
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[t1  (Snp.lSS7) 

Id  a  suit  to  forecloM  a  mortgage  executed 
by  a  person  afterwards  adjudged  to  be  insane, 
it  is  not  error  to  refuse  an  examination  of 
sucb  person  as  a  witness ;  nor,  in  the  absence 
of  an  o£Eer  to  prove  that  her  condition  was  the 
same,  or  about  the  same,  at  the  trial  as  when 
the  mortgage  was  executed,  ia  it  error  to  refuse 
an  examination  of  her  by  "three  reputable 
physidaDs"  as  to  her  mental  condition,  espe- 
cially where  the  evidence  has  nearly  all  been 
introduced  before  the  reriuest  is  made. — Hull  v. 
Lontb,  109  iDd.  315.  10  N.  E.  270,  58  Am. 
Rep.  405. 

Fob  Cases  fbou  Other  States. 

See  27  Cent.  Via.  Ins.  Per.  H  4^10. 
See.  alBO,  22  Cyc.  pp.  1117.  Ilia 

I  3.   Oonatitntiomml  and  statutory  pro- 
vMions. 

[a]  <9ap.l862) 
2  Rev.  St.  1852,  p.  233,  S  H.  which  de- 
clares "every  contract,  sale,  or  conveyance  of 
any  person,  while  a  person  of  unsound  mind, 
shall  t>e  void,"  applies  alone  to  "a  person  of 
unsound  mind"  found  to  be  so  in  the  mode  pre- 
scribed by  the  statutes.— Grouse  r.  Holmaiif  10 
Ind.  30. 

[bJ    <S«»<  1876) 

By  the  phrase,  "a  perron  of  nnsoond 
mind"  as  used  in  the  eleventh  section  of  the 
act  of  Maj  2^  1K>2,  "defining  who  are  persons 
of  unsound  mind."  etc.  (2  Rev.  St.  1876,  p. 
588),  is  meant  only  a  person  who  has  been  so 
found  in  a  proceeding  for  that  purpose  under 
«uch  statute.— Freed  t.  Brown,  55  Ind.  310. 

[c]     (Sap.  1SE2> 

Where  a  person  has  been  adjudged  to  be  of 
nnaound  mind,  the  act  of  2  Rev.  St.  1870,  p. 
508,  S  11.  providing  that  every  contract,  sale, 
or  conveyance  of  any  person  while  of  unsoand 
mind  shall  be  void,  becomes  immediately  op- 
erative, and  such  operation  is  not  dependent 
upon  the  existence  of  guardianship.— -Redden  t. 
Balcer.  86  Ind.  191. 

Fob  Cases  fbou  Otheb  States. 
Sue  27  Geht.  Dig.  Ins.  Per.  |  1. 

n.  nrQuiBxnoNi. 

Adjudication  of  insanity  as  notice  to  subse- 
quent purchaser  from  incompetent,  see  Ven- 

DOB  AND  PCTBCHASEB,  {  231. 

As  malicious  prosecution,  see  Maliciocb  Pbos- 

ecution,  f  12. 
Right  of  dismissal  without  prejudice,  see  Ois- 

HI8SAL  AND  NONBUIT,  |  2^* 

I  T.  Hatnro  amd  tcrmmAa  of  prooeedimcs. 

[a]     (App.  ISM) 

A  proceeding  to  have  a  person  declared  of 
unsound  mind,  and  for  the  appointment  of  a 
guardian  if  he  is  found  incapable  of  managing 
his  estate,  is  not  ex  parte,  but  is  strictly  ad- 
verwiry,  and  jurisdiction  is  only  acquired  by  ] 


his  production  in  court,  unless  it  is  shown  that 
his  production  would  be  luJnrioiM  to  bis  health, 
or  by  his  appearance.— Jessnp  t.  Jenop,  31  N. 
E.  1017.  7  Ind.  App.  573. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  i  13. 
See.  alao^  22  Cyc  p.  1123. 

I  8.  JnrisdietloM. 

[aj   (Sup.  im) 

Under  Rev.  St.  18S1.  |  2545  et  seq.  the 
circuit  court  has  exclusive  jurisdiction  ta  pro- 
ceedings to  determine  defeudant's  mental  on- 
soundness  and  her  capacity  to  manage  her 
tate.—Mertin  t.  Motsineer,  130  Ind.  553,  91 
N.  E.  323. 

[b]    (Snp.  1903) 

Arts  1835,  p.  133  (Bums*  Rer.  St. 
Si  QQH7-(m5;  Rer.  St.  1881.  5142-olo0; 
Homer's  Rev.  St.  1901).  providing  for  proceed- 
ings before  justices  of  the  peace  to  commit  in- 
sane persons,  does  not  repeal  or  conflict  with 
Act  May  6,  1853,  |  12  (Bums*  Rer.  St  1901. 
8  2725:  Rev.  St.  1881,  |  2555;  Homer's  Kev. 
St  1901),  providing  for  such  proceedings  ia  i 
court  having  probate  jurisdiction.— Board  of 
Com'rs  of  Madison  County  r.  Moore,  68  N.  £■ 
005,  161  Ind.  420. 

Fob  Gases  fbou  Otheb  States. 

See  27  Cbnt.  Dio.  Ins.  Per.  |  16. 
See,  also,  22  Cyc.  pp.  1120;  1121. 

SIO.  Parties. 

[a]  (APP.189X) 
In  a  proceeding  under  Rer.  St  1881.  I 
2345.  to  determine  the  insanit?  of  defendant, 
ft  Is  not  necessary  to  join  as  a  party  defcodut 
a  person  who  preriously  insHtuted  like  pro- 
ceedings, in  which  a  judgment  was  rendend, 
appointing  one  of  defendants  guardian  of  the 
person  whose  insanity  is  in  issue,  but  vlucb 
judgment  is  claimed  to  be  rold  because  res- 
dcred  without  jurisdiction  of  such  person.— Jft- 
sup  T.  Jeteup.  34  X.  E.  1017,  7  Ind.  App.  57^ 
Rer.  St  1881,  f  2545,  prariding  that 
whenever  any  one  shall  repraent  to  the  conn 
having  probate  jurisdiction  that  an  InbaMtant 
of  the  county  Is  of  unsound  mind,  and  bct- 
pable  of  managing  his  estate,  an  issue  «i  to 
such  pMson'a  sanity  shall  be  tried  by  a  juT- 
aotliorlBes  any  person  to  institute  such  pcoceeU- 
ings.— Id. 

Fob  Cases  fbou  Otheb  States, 
Sek  27  Gent.  Dio.  Ids.  Per.  f  1& 
See,  al8<^  22  Gyc.  p.  1124. 

S13.  Notice, 
[a]    (Sap.  1«78) 

The  Statute  aDthoriEing  a  proceeding  to 
test  the  sanity  of  an  alleged  insane  person  don 
not  require  that  notice  of  the  proceeding  be 
given  him,  and  the  court  may  dispense  with 
his  personal  appearance  if  it  is  satisfied  that 
he  cannot  be  produced  In  court  withont  injoTT 
to  his  health.— Hutts  v.  Hiitts,  62  Ind.  2U. 
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[b]    (Sop.  1883) 

Rev.  St  I  2545,  relating  to  the  Insane, 
provides  that  on  the  proper  written  statement 
being  filed  the  court  shall  cause  the  person  al- 
leged to  be  insane  to  be  prodaced  In  court,  and 
■hall  cause  an  issue  to  be  made  by  the  clerk 
of  such  court  denying  the  facts  set  forth  in 
such  statement,  which  issue  shall  be  tried  by 
m  jury  to  be  impaneled  under  the  direction  of 
the  court  Held  that,  where  such  person  is 
In  court  during  the  entire  proceedings,  no  fur- 
ther  notice  to  him  is  iieceBMU7^Mye«  t.  Ham- 
ilton, 90  Xnd.  417. 

[0]    (Sap.  UK) 

Where,  in  proceedings  to  have  defendant 
adjudged  of  unsound  mind  uid  incapable  of 
managing  her  estate,  and  for  the  appointment 
of  a  guardian,  no  notice  was  served  on  defend- 
ant, and  she  herself  does  not  appear,  but  she 
is  represented  in  court  by  connsel.  such  ap- 
pearance, even  ff  tmauthoiised,  is  binding  on 
her  until  set  aside.— Martin  Motsinger,  130 
Ind.  555,  30  N.  B.  523. 

m    (App.  1893) 

In  case  the  production  in  court,  required 
by  Rer.  St  ISSl,  I  2545,  of  one  whose  sanity 
Is  at  issue,  is  dispensed  with  under  Rev.  St 
1&S],  i  2547.  providing  that  it  may  be  dis- 
pensed with  if  the  court  is  satisfied  that  the 
person  canuot  be  produced  in  court  without  in- 
jury to  his  health,  it  is  necessary  that  process 
be  served  on  him  in  order  to  give  the  court  ju- 
risdiction—Jessup  T.  Jessup,  7  Ind.  App.  573, 
34  N.  E  1017. 

Fob  Cases  fbou  Otiier  States, 

See  27  Cent.  Dig.  Ins.  Per.  |  21. 
See,  also.  22  Cyc.  p.  1124;  note,  23  L.  R. 
A.  737. 

1 14.  Appeannee  and  rapraaemtatlon  hj 
«ttorB«7> 

[a]  (8vp.  1892) 

Rev.  St.  1881,  S  5864,  providing  that  the 
prosecuting  attorney  shall  "protect  the  interest 
of  all  persons  of  unsound  mind."  does  not  re- 
quire such  officer  to  interpose  in  proceedings 
to  determine  a  person's  mental  condition,  and 
a  defendant  in  such  proceedings  is  uot  bound 
by  the  act  of  the  prosecuting  attorney  in  as- 
suming to  appear  for  her.— Martin  v.  Motsing- 
er, 130  Ind.  556,  80  N.  E.  528. 

[b]  (Sap.  1904) 

Where  a  lunatic  was  too  imbecile  to  enter- 
tain a  desire  that  a  defense  to  a  lunacy  inqui- 
sition should  be  made  for  him,  the  protection 
of  his  interests  was  properly  confided  to  the 
prosecuting  attorney,  as  authorized  by  Bums' 
Ann.  St  1901,  S  2715.-Chase  v.  Chase,  71  N. 
E.  485,  163  Ind.  17& 

On  rule  to  determine  the  authority  of  at- 
torneys to  prosecute  an  appeal  from  a  decree 
of  lunacy,  under  a  prior  contract  with  the  al- 
leged lunatic,  the  lunacy  decree  cannot  be  treat- 


ed as  an  adjudication  that  the  alleged  lunatic 
was  of  unsound  mind.— Id. 

Where  an  alleged  lunatic,  at  the  time  an 
inquisition  was  instituted,  was  so  insane  that 
he  was  wholly  oblivious  to  the  fact,  and  was 
incapable  of  knowing  that  bis  mental  status 
was  involved  in  the  proceeding,  a  prior  agree- 
ment, entered  into  between  him  and  his  attor- 
neys at  a  time  when  he  was  sane,  conferred  no 
authority  on  such  attorneys  to  appear  for  him 
at  the  trial  of  such  inquisition,  or  to  prosecute 
an  appeal  from  a  decree  finding  him  to  be  a 
person  of  unsound  mind.— Id. 

Fob  Casks  fbou  Othxb  Statis, 

See  27  Cent.  Dig.  Ins.  Per.  |  22. 
See,  also,  22  Cyc.  pp.  1124,  1129. 

1  IB.  Omtodj  of  pavaoB  jomi1I»i:  pro- 
ceedlaca. 

[a]  (BBP.19M) 
Bums*  Ann.  St  1008,  |i  8706,  3712,  re- 
quiring the  derfc  of  the  dreult  court,  on  receipt 
of  the  acceptance  of  an  application  for  the  ad- 
misalon  of  an  insane  person  from  the  superin- 
tendent of  the  insane  hospital,  to  Issue  a  war^ 
rant  to  the  sheriff  commanding  him  to  arrest 
and  convey  such  person  to  the  hospital,  and 
requiring  the  clerk  to  direct  how  the  patient 
shall  be  taken  care  of  until  he  cAn  be  admitted 
to  the  extent  of  confinement  In  the  county  jail, 
if  necessary,  when  construed  liberally  to  effect- 
uate their  purpose,  give  the  clerk  power  to  is- 
sne  a  warrant  for  the  arrest  of  a  person  ad- 
judged insane  under  section  3691  et  seq.,  and 
to  direct  his  confinement  in  the  county  jail 
while  waiting  for  the  order  of  commitment.— 
State  ex  rel.  Gillespie  v.  Barr,  8S  N.  E.  604. 

The  warrant  issued  by  the  clerk  of  the 
circuit  court  under  Bums'  Ann.  St  190S,  S§ 
3706,  3712,  anthorijtlng  the  clerk  to  direct  how 
a  person  adjudged  insane  shall  be  taken  care  of 
until  be  can  be  admitted  to  the  hospital,  need 
not  set  forth  the  jurisdictional  matters  as  to 
the  residence  of  such  person,  since  such  mat- 
ters were  determined  by  the  justice  before 
whom  the  proceedings  were  brought,  and  since 
his  judgment  thereon  is  conclusive  on  the  lun- 
atic, the  clerk,  and  the  sheriff  receiving  such 
warrant— Id. 

The  warrant  issued  by  the  clerk  of  the 
circuit  court  under  Bums'  Ann.  St  1908,  H 
3706,  3712,  for  the  arrest  and  confinement  in 
the  county  jail  of  a  person  adjudged  insane 
until  be  can  be  admitted  to  the  hospital,  need 
not  contain  the  reasons  why  the  clerk  Issued 
it-Id. 

A  sheriff,  receiving  a  warrant  directing 
him  to  arrest  and  detain  In  the  county  jail  a 
person  adjudged  Insane  until  he  could  be  com- 
mitted to  the  hospital,  must  search  for,  arrest, 
and  confine  such  person  In  the  county  jail  and 
hold  him  as  authorised  by  Bums*  Ann.  St 
1906,  I  3691  et  seq.,  until  such  person  can  be 
admitted  to  the  hospital;  the  sheriff  nnder  sec- 
lion  9814.  being  keeper  of  the  county  jail  and 
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hound  to  execute  all  process  directed  to  him 
by  legal  authority. — Id. 

Fob  Cases  fbok  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  |  23. 
See,  also,  22  Cyc.  p.  1127. 

$  19.  Conduct  of  heaiins  or  trial  In  gem- 
eral. 

[a]    (Svp.  1SS3) 

One  who  has  Instituted  a  procMding,  un- 
der the  statute,  to  declare  another  of  unsound 
mind  and  to  procure  the  appointment  of  a 
guardian,  is  not  entitled  to  diamUs  the  proceed- 
ing at  his  pleasure.— Galbreath  v,  Blaclt,  89 
lud.  300. 

Fob  Cases  from  Othbb  States, 

See  27  Cent.  Diq.  Ins.  Per.  $8  24,  27. 
See,  also,  22  Cyc.  p.  1127. 

{21.  PeraoBml  ozunlnatloiu 

[a]  (Sup.  1861) 

On  trial  on  an  information  for  lunacy,  the 
Judge  may,  of  fais  own  motion,  order  an  exam- 
ination of  the  supposed  lunatic;  neither  will 
it  be  error  for  him  to  order  it  on  motion  of 
persons  interested.  And  perhaps  the  Jury  may 
require  and  enter  into  such  examination;  but, 
where  the  triers  of  the  questions  do  not  desire 
tJie  examination,  there  is  no  error  In  a  refus- 
al of  the  court  to  order  it  on  motion  of  the 
party  charging  the  unsoundness.— Jones  t.  Van 
Gundy,  IC  Ind.  490. 

[b]  (Sop.  isnn) 

Itev.  St.  1881.  §  2.'5-ir>,  requires  that  the 
court  aliall  cause  the  person  alleged  to  be  of 
unsouii'I  mind  to  be  produ<'Pd  in  court.  Sec- 
tion li.~>47  provides  that  such  personal  appear- 
ance may  be  dispensed  with  if  the  court  is  sat- 
isfied that  it  cannot  be  caused  without  injury 
to  tbe  person's  health.  Held,  that  the  legis- 
lature did  not  intend  that  the  jury  should,  in 
makiDK  up  their  verdict,  consider  the  appear- 
ance and  conduct  of  the  person,  but  only  re- 
quired her  presence  in  order  that  she  might 
have  the  opportunity  of  being  beard,  and  of 
meeting  the  witnesses  face  to  face. — Flscus  T. 
Turner,  125  Ind.  4G,  24  N.  E.  662. 

Fob  Cases  fbom  Other  States, 

See  27  Cent.  Dig.  Ins.  Per.  |  2^ 
See,  also,  22  Cyc.  p.  1127. 

$22.  Finding  and  return. 

[a}  (Sup.  1885) 
A  verdict  as  follows:  "We,  the  jury,  find 
that  E.  C.  is  a  person  of  unsound  mind,  and 
incapable  of  managing  her  estate" — covers  the 
entire  case,  and  is  sufficient  to  support  a  judg- 
ment pronouncing  E.  C.  not  to  be  of  sound 
mind  and  to  be  incapable  of  managing  her  es- 
tate.—Cochran  T.  Amsden,  3  N.  E.  934,  104 
Ind.  282. 

Fos  Oases  tboh  Othxb  States, 
See  27  Cent.  Dia.  Ins.  Per.  S  30, 
See,  also,  22  Cyc.  p.  1129. 


$  25.  TraTerslns  and  Mttlng  aside  is- 
qnlsition* 

[a]     (Sap.  ISST) 

It  is  such  a  fraud  on  a  court  to  taMf 
represent  that  an  alleged  insane  person,  for 
whom  a  guardian  is  sought  to  be  appuintpd, 
cannot  be  brought  into  court  without  injurr 
to  his  health,  aud  thereby  cause  the  court  doi 
to  comply  with  Rev.  St.  1804.  |  2715.  provid- 
ing that  an  alleged  insane  i>erson  shall  be  pro- 
duced in  court  before  he  shall  be  adjuili:eil 
insane,  as  to  be  ground  for  setting  aside  tbc 
judgment.— Aahury  t.  Frisz,  47  N.  £.  328,  14S 
Ind.  513. 

Fob  Cases  fboh  Otheb  States. 

See  27  Cent.  Dig.  Ins.  Per.  IS  32-^ 
See,  also,  22  Cyc  w-  1130,  113L 

i  26.  Conolnsivcnesa  of  adjndioatira. 

As  affecting  testamentary  capacity,  see  Wius, 
8  35. 

[a]  (Sop.  1S82) 

Where  one  is  once  authoritatively  pro- 
nounced insane  in  judicial  proceedings,  the  pre- 
sumption of  insanity  contlnaes  until  the  hct 
of  sanity  shall  be  found  as  provided  by  statute, 
and  it  is  immaterial  that  there  is  no  guardiaa; 
nor  can  a  marriage  In  any  way  affect  the  pre- 
sumption.—Redden  v.  Baiter,  80  Ind.  19L 

[b]  (Sup.  18S4) 

Record  of  justices  in  1872  that  a  person 
was  a  proper  person  to  be  admitted  to  the  ho*- 
)>ital  for  the  curable  insane  was  no  eTidcon 
that  he  was  insane  ia  1881.— Breedlore  t.  Bai- 
dy,  06  Ind.  310. 

[c]  (Sup.  1889) 

B.  was  adjudged  Insane,  and  a  gaardlu 
appointed  for  him.  Three  years  afterwards  he 
was  married,  and  three  years  after  his  vat- 
riage  bis  guardian  was  discharged.  B.  and  the 
woman  he  married  lived  together  as  man  ind 
nife  until  B-'s  death,  a  period  of  33  years,  and 
daring  that  time  no  question  was  ever  raised 
as  to  the  sanity  of  B.  or  the  legality  of  tbe 
marriage.  Held,  that  the  presumption  of  con- 
tinued insanity,  after  one  has  been  adjndH 
insane,  was  overcome  in  B.'8  case  by  tbe  coun- 
ter presumption  of  the  legality  of  the  marriase 
relation.— Castor  v.  Davis,  120  Ind.  231,  22  N. 
B.  110. 

[d]  (Snp.  1890) 

A  proceeding  by  a  lunatic  to  enjoin  the 
sale  of  his  property  was  based  on  the  theory 
that  the  judgment  adjudging  him  insane  and 
appointing  a  guardian  was  erroneous.  T1i»t 
judgment  was  afQmied  on  appeal.  Held,  thit 
there  was  therefore  no  foundation  for  the  pro- 
ceeding to  rest  upon.— Fiscus  t.  Guthrie,  125 
iQd.  598.  25  N.  E.  285. 

[e]  (Snp.  1902) 

Though  a  judgment  In  a  proceeding  to  ad- 
judge a  person  to  be  of  nnsound  mind  was  ^ 
set  aside  by  the  court  in  which  it  Is  render^ 

on  the  application  of  any  person  entitled  to 
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be  beard,  where  the  record  does  not  show  ap- 
pearance or  notice,  it  is  conclusive  until  so  set 
aside:  and  any  proceeding  brought,  while  it 
stands  unrevoked,  in  any  other  county,  which 
results  in  either  the  appointment  of  a  guardian 
or  a  Judgment  that  the  party  is  of  sound  mind, 
is  consequently  void. — Soules  t.  Robinson,  G2 
X.  E.  999,  158  Ind.  97,  92  Am.  St.  R«p.  301. 

On  collateral  attack  It  will  be  presumed, 
in  support  of  the  jurisdiction  of  a  circuit  court 
in  a  proceeding  to  adjudge  a  person  to  be  of 
unsound  mind,  that  it  acquired  jurisdiction  of 
the  person  of  the  alleged  incompetent,  though 
the  record  does  not  show  appearance  or  notice. 
—Id. 

Where  want  of  notice  does-  not  affirmative- 
ly appear  from  the  face  of  the  record,  a  judg- 
ment in  a  proceeding  to  adjudge  a  person  to  be 
of  unsound  mind,  adjudging  the  alleged  incom- 
petent to  be  of  unsound  mind,  Is  not  void,  and 
hence  is  not  subject  to  collateral  attack.— Id. 

For  Cases  fbom  Otbeb  States, 

See  27  Cent.  Dig.  Ins.  Per.  H  35.  3G. 
gee,  also,  22  Cyc  pp.  1133-11S5;  note,  18 
Am.  Dec.  421. 

iS7.  B«Tlew. 

M  (Sop.  isn) 

In  an  action  to  review  proceedings  declar- 
ing plaintiGE  a  person  of  unsound  mind,  the  is- 
sue in  legal  effect  is  as  to  the  validity  of  such 
proceedings ;  and  a  verdict  of  the  jury  that 
plaintiff  is  a  person  of  sound  mind  and  capable 
of  managing  his  estate  is  not  responsive.— Me- 
harry  t.  Meharry.  59  Ind. 

In  an  action  to  review  proceedings  declar- 
ing idaintiff  a  person  of  unsound  mind,  the 
complaint  must  aet  out  a  complete  record  of 
such  proceedings.— Id. 

A  person  who  has  been  declared  insane 
and  is  under  guardianship  cannot,  in  person 
or  by  next  friend,  bring  an  action  to  review 
such  proceedings;  but  such  action  must  be 
brought  by  the  committee  or  guardian  of  bis 
estate. — Id. 

[b]    (9ap.  187S) 

From  a  judgment  in  a  statutory  inquest 
declaring  a  person  to  be  of  unsound  mind,  he 
may  appeal  to  the  supreme  court  personally.— 
Cuneo  V.  Bessoni,  03  Ind.  524. 

[cj    (App.  1893) 

Under  Rev.  St.  18S1,  S  2545,  relating  to 
proceedings  to  adjudge  a  person  of  unsound 
mind,  whenever  judgment  has  been  rendered  in 
favor  of  the  person  chained  after  the  trial  judge 
with  the  aid  of  the  jury  has  reached  a  conclu- 
Bdon  In  fitvor  of  sanity,  the  proceeding  should 
be  at  an  end,  and  no  appeal  from  such  a  deter- 
mination is  contemplated  or  can  be  allowed.— 
Studabaker  t.  Markley,  34  N.  E.  006.  7  Ind. 
App.  3US. 


[d]     (App.  190S) 

Where  a  prosecuting  attorney  appeared  and 
defended  a  proceeding  for  an  ^dj'jdication  of 
incompetency  and  for  the  appointment  of  a 
guardian  for  a  person  of  alleged  unsound  mind 
under  Burns'  Ann.  St.  1901,  §  2715.  making  it 
the  prosecuting  attorney's  duty  to  appear  and 
make  propet*  defense  and  protect  the  interests 
of  such  person,  the  prosecuting  attorney,  after 
his  motion  for  a  new  trial  had  been  stricken 
from  the  files,  bad  no  right  to  prosecute  an  ap- 
peal from  a  judgment  in  favor  of  petitioner, 
there  being  no  statutory  authority  therefor. — 
Keeley  t.  Keeley,  84  N.  B.  767,  41  Ind.  App. 
672. 

Fob  Cases  fbou  Otheb  States, 

See  27  Ceitt.  Dio.  Ids.  Per.  |i  37,  38. 
See,  also,  22  Cyc.  p.  1136. 

i  2B.  Costs  ud  fees. 

lal  ,Siip.m4) 

Under  Act  May  29,  1S52,  |  5,  relating  to 
insane  persons  and  the  appointment  of  guardi- 
ans, etc,  the  guardian  of  an  insane  person  may 
be  required  to  pay  an  attorney,  employed  by 
the  children  of  such  insane  person  to  prosecute 
the  proceeding  in  which  such  person  was  ad- 
judged insane  and  said  guardian  was  appointed, 
for  services  rendered  under  such  employment. — 
Brownlee  v.  Switzer,  49  Ind.  221. 

[b]  (Snp.  1879) 

Under  2  Rev.  St.  1876,  p.  600.  S  5,  the 
property  of  the  ward  cannot  be  bound  for  any- 
thing more  than  the  reasonable  value  of  the 
services  rendered  in  procuring  a  verdict  of  in- 
sanity, and  the  appointment  of  a  guardian, 
without  regard  to  any  contract  which  may  have 
been  made  in  relation  thereto,  before  the  in- 
quest by  the  person  subsequently*  appointed 
guardian.— State  ex  rel.  Nave  r.  Newlln,  69 
Ind.  108. 

Under  2  Rev.  St  1876,  p.  GOO,  §  5,  provid- 
ing that,  "whenever  a  guardian  shall  be  ap- 
pointed for  any  person  of  unsound  mind,  he 
shall  pay  the  expense  of  such  trial,  but,  if  the 
jury  find  that  such  person  is  not  of  unsound 
mind,  then  the  court  shall  give  judgment 
against  the  person  making  the  complaint  for 
the  costs,"  no  specific  contract  in  relation  there- 
to, made  before  the  determination  of  the  in- 
jury, can  bind  the  estate  of  the  ward  beyond 
the  reasonable  value  of  the  services  rendered 
in  such  inquest.— Id. 

[c]  (Snp.  1SS3) 

One  instituting  proceedings  under  Rev.  St. 
18S1,  S  2.")45,  to  have  another  declared  of  un- 
sound mind,  and  a  guardian  appointed  for  him, 
is  chargeable  with  the  costs  of  the  proceedingH. 
where  the  jury  find  that  such  person  is  ot  sound 
mind.— Galbreatb  v.  Black,  89  Ind.  300. 

[d]  (Sop.  1885) 

It  is  proper  to  render  Jnti^cment  for  costs 
against  one  who  unsnccessfully  petitions  fOr  a 

discontinuance  of  the  guardianship  of  an  in- 
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sane  person.— Cochran  t.  Amsden,  104  Ind.  282, 
S  N.  E.  934. 

[«]     (Snp.  18S7) 

A  proceeding  to  have  a  person  adjudged  of 
nnsound  miDd  is  a  special  statutory  proceed- 
ing, and  not  a  civil  action;  but  such  a  proceed- 
ing is  under  the  control  of  the  court,  and, 
where  it  permits  a  dismissal  upon  complain- 
ant's motion,  it  may  also  award  costs  against 
the  complainant,  who,  not  having  objected 
thereto  below,  rannot  successfully  assail  such 
judgment  on  appeal.— Ruhlman  t.  Buhlman, 
110  Ind.  314,  11  N.  E.  294. 

£f]     (App.  1903) 

As  Bums'  Rev.  St.  1001,  {  2718,  expressly 
directs  costs  to  be  against  applicant  where  the 
person  is  found  uot  to  be  of  an  unsound  mind, 
and  as  no  appeal  lies  from  such  a  finding,  an 
order  taxing  the  costs  against  the  applicant 
cannot  be  reviewed,  as  it  would  necessitate  a 
review  of  the  action  of  the  jury  in  making  the 
finding.— State  ex  rel.  Brooking  t.  Branyan,  66 
N.  E  464,  30  Ind.  App.  502. 

For  Cases  fbou  OrnEK  States, 

Sf.f.  27  Cent.  Dig.  Ins.  Per.  SS  39-41;  13 

Cent.  Dig.  Costs,  j  ;^7fl. 
See,  also,  22  Cyc.  p.  1137. 

S  20.  Reatoratlon  to  sanity. 

Avoidance  of  conveyances  or  contracts,  see  post, 
§  79. 

Discharge  of  guardian  operating  as,  see  post, 
«37. 

[al    (Snp.  I8.-5) 

Rev.  St.  1802,  p.  333,  S  10,  providing  that, 
whenever  it  is  alleged  that  a  "person  of  un- 
sound mind  has  become  of  sound  mind  again, 
the  fact  may  be  determined  in  the  same  man- 
ner as  the  allegation  of  the  unsoundness  of 
the  mind,"  does  not  enable  a  person  under 
guardianship  as  a  lunatic  to  have  the  fact  of 
his  restoration  tried  and  determined  on  his  per- 
sonal application. — Gillespie  T.  Ibompson,  7 
Ind.  353. 

[b]  (Snp.  188G) 
The  guardianship  of  a  person  of  nnsound 
mind  cannot  be  discontinued  unless  he  is  so 
far  restored  to  reason  as  to  be  capable  of  un- 
derstanding the  ordinary  affairs  of  life. — Coch- 
ran v.  Amsden,  104  Ind.  282,  3  N.  E.  934. 

In  a  proceeding  to  remove  the  disability 
of  one  adjudged  to  be  of  unsound  mind,  on  the 
ground  that  bis  reason  has  been  restored,  It 
is  proper  to  instruct  the  jury  that  the  question 
for  their  decision  is  whether  the  person  whose 
mental  soundness  is  under  investigation  is  then 
of  sound  mind,  and  capable  of  managing  his 
estate;  and  it  is  also  proper  to  instruct  them 
that,  if  they  find  against  the  petitioner,  they 
should  state  in  their  verdict  that  he  is  of  un- 
ftound  mind,  and  incapable  of  managing  bis  es- 
tate.—Id. 


Fob  Cash  fboh  Othu  States, 

See  27  Cert.  Dig.  Ins.  Per.  |i  4^  140; 
150. 

See,  also,  22  Cyc  f.  1146. 

XXL  OVABDXAHSHXP. 

Actiom  against  giuudian,  aee  pott;  |  8B. 
Autbori^,  rights,  and  duties  ot  guardian  or 

committee  as  to  actions,  see  post,  {  Vi. 
Effect  on  testamentary  capadty,  see  WiLU,  | 

35. 

Estoppel  of  guardian  to  deny  insanity,  see  Es- 
toppel, S  84. 

Powers  and  duties  ot  guardian  or  committee 
as  to  custody  and  support  of  ward,  lee  post, 
S  54. 

Powers  and  duties  of  guardian  or  committee  a 

to  property,  see  post,  I  65. 

S  30.  If  atoM  umA  sroimdfl. 

[a]  (§np.  U6&) 

A  person  could  not  leg^y  act  as  m  guid* 
ian  of  an  insane  person  tinder  Rer.  St  1843. 
until  the  fa^  ot  Insanity  was  established  hy  a 
jury,  in  accordance  with  the  statute.— Coon  t. 
Cook,  6  Ind.  268. 

Under  Rev.  St.  1843,  a  person  conld  not  b* 
regarded  aa  insane  so  as  to  authorise  the  ap- 
pointment of  a  guardian,  unless  found  to  be  so 
by  jury  impaneled  as  therein  provided.— Id. 

[b]  (Sap.  1888) 

The  jurisdiction  of  the  proper  court  to 
appoint  a  guardian  is  not  confined  to  cases  <A 
insanity,  idiocy,  or  lunacy,  strictly  so  called, 
but  extends  to  every  case  of  mental  nnsonnd- 
nesa  which  baa  reached  such  a  degree  as  rw 
ders  its  subject  incapable  of  conducting  the 
ordinary  affairs  of  life,  and  leaves  him  in  con- 
dition to  become  the  victim  of  his  own  folly 
or  the  fraud  of  others ;  but  such  a  degree  of 
mental  unsoundness  should  be  clearly  nude  to 
appear.— McCammon  t.  Cunningham,  lOft  Ind. 
545,  9  N.  B.  455. 

Fob  Cases  fbou  Other  States, 

See  27  Cent.  Dig.  Ina.  Per.  H  43,  45,  61. 

S  31.  Appointment*    QiullfleatloB.  and 
tenure  of  gnnrdlnn  or  Moaaalttoa. 

Fob  Cases  fboh  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  H  44-80, 
See,  also,  22  Cyc.  pp.  1139-1144. 

S  33.  ^—  ProMocUiica  for  appolatauBt. 

Change  of  venue,  see  Venue,  {  30. 

[a]    (Snp.  tm 

Proceedings  for  the  appointrooit  of  a 
guardian  of  a  person  of  ansonnd  mind  are  not 
ex  parte,  but  are  adversary,  and  nodoe  in- 
dispensable nnless  waived.— Berry  Beny,  46 
N.  B.  470,  147  Ind.  176. 

Fob  Cases  frou  Otheb  States. 

See  27  Cent.  Dio.   Ins.  Per.  H  44-46, 

48,  50,  51,  59. 
See,  also,  22  Cyc  pp.  1141-1144. 
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136.         Openttom  aad  «ffMt  of  ap- 
polatment  Im  sraaml* 

[a]    (Sap.  1882) 

The  appointment  of  a  goaidian  to  an  in- 
Mune  peraon  i*  condosiTe  aa  to  the  letter's  in- 
■anity.— Parer  t.  Wintvode,  87  Ind.  87ft. 

Fob  Cases  fboh  Other  States, 

Sex  27  Cent.  Dig.  Ins.  Per.  H  M,  65. 
See,  also,  22  G]r&  p.  1144. 

{  37.  — —  Bealvnattom  mmd  dla Awe*. 

[■]  (Sap.  1SS2) 
The  discharge  of  the  guardian  of  a  luna- 
tic upon  his  report  that  his  ward  had  intermar- 
ried, and  that  the  goardian  has  turned  over  to 
her  husband  all  the  property  of  the  estate,  does 
not  amount  to  en  adjudication  that  the  lunatic 
has  been  restored  to  her  reason.— Bedden  v. 
Baker,  86  Ind.  191. 

Fob  Cases  fboh  Other  States, 

See  27  Cent.  Diq.  Ins.  Per.  S  56. 
See.  also,  22  Cyc  pp.  1145,  1148, 

1 38.  —  IMsaiiaUfte«tlOB  amd  remormL 

[a]  (Sop.  1S74) 

An  order  of  removal  of  a  guardian  is  a 
final  judgment,  from  which  an  appeal  Ilea  to 
the  supreme  court.— Ward  v.  Angevine,  46  Ind. 
415. 

pMidlns  a  petition  to  remove  the  guardian 
of  an  insane  person  on  the  gronnd  that  he  has 
taken  his  ward  to  a  ndghboring  state  and  was 
there  keeping  him,  an  order  was  made  that 
such  guardian  should  bring  his  ward  within  the 
jarisdiction  of  the  court  by  a  day  fixed.  Hav- 
ing failed  to  perform  the  Older,  a  mie  was  en- 
tered at  a  subsequent  term  requiring  the  gnard- 
ian  to  show  cause  why  he  should  not  be  attach- 
ed. To  this  he  presented  an  answer,  to  which 
exceptions  were  filed  and  submitted.  Without 
deciding  the  ^ceptlons,  the  court  summarily  re- 
moved the  guardian,  and  refused  an  application 
on  his  part  to  file  an  answer  to  the  petition  for 
his  removal  and  to  Introduce  his  evidence. 
Beld  that,  on  the  exceptions  to  the  answer  to 
the  rule  to  show  cause,  etc.,  the  guestiou  of  the 
removal  of  the  guardian  was  not  before  the 
court,  and  hence  it  was  error  to  pass  over  the 
exceptions  and  summarily  remove  him  without 
allowing  htm  to  file  an  answer  and  Introduce 
his  evidence.— Id. 

[b]  (Sap.  1S90) 

The  record  failing  to  show  that  any  in- 
ventory bad  been  filed  when  the  order  therefor 
was  made,  it  will  be  presumed,  on  appeal  from 
an  order  removing  the  guardian  of  an  insane 
person  for  failure  to  file  an  inventory  in  sop- 
port  of  the  jadgment,  that  no  inventory  bad 
been  filed,  and  that  a  report  was  then  due. — 
Ex  parte  Cottiugham,  124  Ind.  250,  24  N.  E. 
750. 

The  guardian  of  an  Insane  person  having 
&]led  to  comply  with  an  order  of  court  direct- 
ing him  to  make  a  report  and  file  an  inventory 


§  41 

inatanter,  a  citation  was  Issued  and  served  on 
him  to  report  within  three  days.  No  attention 
being  paid  to  the  citation,  the  court,  12  days 
thereafter,  removed  the  guardian,  and  appoint- 
ed a  successor.  Held,  that  under  Rev.  St.  1881, 
S  2521,  providing  that  a  guardian  should  file 
an  inventory  within  90  days  from  appointment, 
and  on  failure  should  be  removed,  the  guardian 
was  not  entitled  to  notice  that  such  order  of  re- 
moval would  be  made.— Id. 

Fob  Cases  fboh  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  §S  57,. S8,  60. 
See,  also,  22  Gyc.  p.  1145. 

S  40.  Aatlioiity  of  cnardlu  or  eommlt- 
tee  la  general. 

[a]  (Sap.  1ST7) 

The  same  duties  are  required  of,  and  the 
same  powers  granted  to,  the  guardian  of  an  in- 
sane person  as  are  required  of,  and  granted  to, 
the  guardian  of  a  minor,  so  far  as  the  same 
are  applicable.— Stumph  v.  Quardianship  of 
Pfeiffer,  58  Ind.  472L 

[b]  (Smp.t87» 

The  guardian  of  an  insane  person  cannot 
before  his  appointment  make  a  specific  contract 
for  the  employment  of  an  attorney  which  will 
bind  the  estate  of  bis  ward.— State  ex  rel.  Nave 
T.  Kewlin,  6»  Ind.  108. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Diq.  Ins.  Per.  {  eS. 
See,  also,  22  Gyc.  p.  1140. 

(41.  OompeiisatloB  of  or  eom- 

mlttee. 

[a]    (App.  1887) 

Where  the  court,  in  a  proceeding  without 
notice  to  a  person  charged  with  insanity,  de- 
clares him  insane,  and  appoints  for  his  person 
and  property  a  guardian,  such  guardian  la  en- 
titled to  compensation  for  his  services,  and  to 
expenses  and  costs  reasonably  incurred  in  man- 
aging tiie  estate.— Jessnp  v.  Jessup,  46  N.  B: 
550, 17  Ind.  App.  177. 

[bl  (App.  1M2) 
A  guardian  of  a  person  of  unsound  mind, 
who,  under  Bums'  Bev.  St.  1901,  S  2721  (Hor- 
ner's Rev.  St.  1901,  8  2551),  has  the  same  du- 
ties and  powers  as  the  guardian  of  a  minor,  is 
subject  to  the  statute  which  provides  that  a 
guardian  failing  to  render  an  account  at  least 
once  every  two  years  shall  receive  no  allow- 
ance for  services,  and  therefore  credits  taken 
for  services  in  such  cases  should  be  charged  to 
the  guardian  as  a  part  of  the  assets  of  the  es- 
tate.—Peterson  V.  Erwin,  02  N.  E.  710,  28  Ind. 
App.  380. 

[c]  (APP.19M) 

The  guardian  of  an  insane  person  who, 
pursuant  to  his  duty,  takes  care  of  her,  and 
fninishes  her  a  suitable  home,  board,  clothing, 
and  necessaries,  is  entitled  to  allowance  there- 
for from  her  estate,  notwithstanding  he  Is  a 
relative  of  hers,  though  this  may  be  considered 
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in  fixing  the  amount.— Taylor  v.  Taylor,  43  Ind. 
App.  3{i~,  87  X.  R  25. 

The  acts  of  the  guardian  of  an  insane  per- 
son in  taking  care  of  her  need  not  be  authorized 
by  the  court  in  advance,  nor  need  the  compen- 
sation be  fixed,  but  the  court  may  afterwards 
approve  his  acts,  and  pass  on  the  compeoaa- 
tion.— Id. 

Fob  C.VSE3  fbom  Othee  States, 

See  27  Cent.  Dig.  Ids.  Per.  §§  39,  G3. 
See,  also,      Cyc.  p.  1153. 

S  42.  Aeconntlns  1>7  cnardlam  or  com* 

mlttee. 

laj  (App.  1899) 
On  the  trial  of  exceptions  filed  by  an  ad- 
ministrator of  a  deceased  insane  person,  to  the 
final  account  of  his  guardian,  an  application 
for  &  continuance  on  the  ground  of  the  absence 
of  the  administrator  was  made  on  affidavit  by 
his  attorney  showing  that  he  was  sick  in  bed, 
that  he  lived  125  miles  from  the  place  of  trial, 
that  he  was  a  material  and  competent  witness 
in  behalf  of  the  estate,  and  setting  out  fully 
all  the  facts  to  which  he  would  testify  if  pres- 
ent, and  that  his  attorney  could  not  safely  go 
to  trial  without  him  because  he  had  carefully 
examined  the  guardian's  account,  and  the  case 
could  not  he  properly  presented  in  his  absence. 
The  affidavit  was  supported  by  a  letter  from 
his  wife,  and  a  certificate  from  a  physician 
showing  that  he  was  not  able  to  be  in  court. 
The  attorney  for  the  guardian  in  open  court  ad- 
mitted that,  if  the  witness  was  present,  he 
would  testify  to  the  facts  stated  in  the  affida- 
vit. The  court  refused  to  continue  the  case, 
and  rendered  judgment  approving  the  report, 
and  discharging  the  guardian.  Held,  that  the 
refusal  to  continue  the  case  was  an  abuse  of 
discretion,  for  which  a  new  trial  ,would  be  or- 
dered.—Schwartz  T.  Parsons,  53  N.  E.  783,  22 
Ind.  App.  340. 

Fob  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ins.  Per.  64-G7; 

3  Cent.  Dig.  App.  &  E.  S  4412. 
See.  also.  22  Cyc.  pp.  1149-1153, 

i  44.  l>cath  of  peraom  uder  cnardlan- 
•hlp. 

[a]  (Snp.  1877) 

The  guardianship  of  an  insane  person  is 
terminated  by  the  death  of  the  ward,  and  the 
duty  of  the  guardian  then  is  to  fully  account 
for,  and  pay  over  to  the  proper  person,  all  of 
his  deceased  ward's  estate  remaining  in  bis 
hands;  but  his  performance  of  such  duty  can- 
not be  enforced  by  an  order  of  the  court  to 
pay  such  estate  into  court,  for  the  use  of  the 
proper  person,  within  a  certain  time,  or  "show 
cause  why  he  does  not  stand  in  contempt." — 
Stumph  V.  Guardiansbip  of  FfeifEer,  58  Ind. 
472. 

[b]  (S«p.  IMS) 

The  failure  of  persons  caring  for  an  in- 
sane person,  under  a  contract  with  his  guardi- 


an, to  collect  compensation  from  the  guardiaa 
or  the  ward's  estate  prior  to  the  death  of  ih^ 
ward  does  not  preclude  the  collection  of  such 
claim  from  the  estate  of  the  ward  in  the  po'^- 
seesion  of  his  executor,  the  guardianship  being 
expressly  terminated  by  Bums'  Rev.  St.  1!W1, 
S  2722.  on  the  death  of  the  ward.— Masters  t. 
Jones,  04  N.  £.  213.  158  Ind.  047. 

For  Cases  fbom  Otbeb  States, 

See  27  Cbht.  Dig.  Ins.  Per.  H  09,  70. 
See,  also.  22  Cyc  p.  1148. 

nr.  cnsTODT  ahd  sufpobt. 

Laws  relating  to  as  abridging  privileges  and 
immunities  of  citizens  of  the  several  statea. 
see  CoiTSTiTuTiONAi,  Law.  S  207. 

Laws  relating  to  hospital  for  insane  as  en- 
croachment by  legislature  on  executive,  s« 
Constitutional  Law,  {  58- 

Liability  of  estate  for  support,  see  post,  i  63. 

Mandamus  to  compel  acceptance  of  custodj', 
see  Mandamus,  i  73. 

Validity  of  laws  as  conferring  on  judiciary  n- 
ecutive  power,  see  CoNsrmnioxAL  Lit, 
8  74. 

S  46.  Power  to  control  ud  reenlmte. 

U]    (App.  190S) 

Under  Bums'  Ann.  St.  1908,  §  3712,  in- 
sane persons  may  be  confined  in  the  county  jaiL 
— Pritchett  v.  Board  of  Com'ra  of  Knox  Coun- 
ty, 42  Ind.  App.  3,  85  X.  E.  32. 

Fob  Cases  from  Otdeb  States, 

See  27  Cent.  Dig.  Ins.  Per.  §i  Ti.  77. 
See,  also,  22  Cyc.  p.  1164;  note,  58  L.  B. 
A.  031. 

8  47.  Constitntioiul  and  *tatatoiT  irefl> 
aloaa. 

Effect  of  constitutional  provisions  on  put  legis- 
lation, see  CoNSTiTUTiOMAi.  Law,  |  24. 

Implied  repeal  of  special  by  general  act,  we 
Statutes,  |  162. 

Fob  Cases  fbom  Otheb  States. 

See  27  Cent.  Dio.  Ins.  Per.  S  <4. 

S  49.  ComHltmcnt  to  urlut. 

Mandamns  to  compel,  see  Makdauub,  |  'Si- 

Fob  Cases  fbom  Other  States, 

Sbe  27  Cert.  Dig.  Ins.  Per.  K  78-SO. 
See.  also.  21  Cyc  pp.  1158-1161. 

§  5Si  Oouponsatloli  for  nipport  te  ■iT' 

[a]  (9vp.l890) 
Const,  art  9,  |  3.  confers  power  on  boardi 
of  county  commissioners  to  provide  farms  a*  an 
asylum  for  those  who,  by  reason  of  age,  in- 
finnity,  or  other  misfortune,  have  claims  oa 
the  sympathies  and  aid  of  aodety.  Ker.  8t 
1881,  81  6060.  6090,  provide  that  every  connty 
should  relieve  and  support  all  poor  and  in^* 
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gent  persons  lawfully  settled  therein;  that  it 
should  be  lawful  for  the  county  commisHioDers 
to  purchase  a  tract  of  land,  and  to  build,  estab- 
lish, and  oi^anize  an  asylum  for  the  poor  and 
employ  some  humane  and  responsible  person  to 
take  chai^  of  them;  that  all  poor  persons  who 
have  become  pennanent  charges  on  the  county 
may  be  received  into  and  supported  in  the  coun- 
ty asylum;  and  that  the  county  commisBioDers 
may  assess  a  tax  for  the  support  of  the  poor, 
and  for  the  establishment  and  maintenance 
of  an  asylum.  There  is  no  express  authority 
in  the  statute  for  the  county  board  to  admit 
any  one  into  the  asylum  by  contract,  or  to  re- 
ceive pay  for  care  and  support  of  any  one  ad- 
mitted. Helii,  that  the  organization  and  main- 
tenance of  county  asylums  for  the  poor  and  the 
care  and  support  of  those  who  are  admitted 
into  them  is  part  of  the  scheme  of  unmixed  pub- 
lic charity  and  benevolence,  inaugurated  under 
tbe  express  sanction  of  the  constitution,  and, 
where  the  commissioners  admitted  an  insane 
person  into  the  asylum,  there  could  be  no  re- 
covery by  the  county  against  the  estate  of  such 
insane  i>er80Q  for  bis  care  and  maintenance, 
either  under  an  express  or  an  implied  contract. 
—Board  of  Com'rs  of  Montgomery  County  v. 
Ristine,  24  X.  E.  990,  124  Ind.  242,  S  L.  R.  A. 
461. 

Fob  Cases  fsoh  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  |  82. 

{  63.  DntlM  and  lUblUttM  of  reUttTM. 

[a]     (Snp.  1SS4) 

Tbe  moral  obligation  upon  a  father  to  sup- 
port an  adult  idiot  son  is  stronger  than  upon 
a  brother,  both  being  equally  able.— House  v. 
House,  6  Ind.  60. 

[b]    (8ap.  ]ST3) 

The  board  of  commissioners  of  a  county 
cannot  maintain  an  action  against  tbe  husband 
of  an  insane  wife  for  her  board,  attendance  up- 
on her,  and  the  use  of  a  room  for  lodging  her 
in  the  county  asylum  for  the  poor,  though  the 
husband  promised  to  pay  for  the  same. — Board 
of  Com'rs  of  Noble  County  t.  Schmoke,  51  Ind. 
416. 

[e]  (App.  1891) 
Rev.  St.  S  2842,  provides  that  all  insane 
persons  residing  in  the  state  of  Indiana,  and 
havins  a  l^al  settlement  in  any  county  therein, 
shall  be  entitled  to  be  maintained  in  the  in- 
sane hoBirftal  "at  the  expense  of  tbe  state," 
when  admitted  thereto  in  the  manner  prescrib- 
ed. Section  2871  requires  all  the  taxable  costs 
incident  to  tbe  huiuest  to  be  paid  out  of  tbe 
conntjr  treasury  of  the  proper  county.  Section 
2856  makes  it  the  duty  of  the  county  cleric  to 
send  suitable  clothing  with  every  patient  ad- 
mitted to  tbe  hospital,  and.  If  not  otherwise  fur- 
nished, requires  him  to  purchase  It,  to  be  paid 
for  out  of  tbe  county  treasury.  Section  2857 
requires  the  superintendent,  after  the  admission 
of  the  patient,  if  clothing  is  not  otherwise  fur- 
nished, to  purchase  it,  and  make  out  an  ac- 


count against  the  proper  county,  and  send  it  to 
the  state  treasurer  for  collection.  Held,  that 
the  county  is  ultimately  liable  for  all  these  ex- 
penses, and  has  no  claim  over  against  the  hus- 
band of  an  insane  patient.— Board  of  Com'rs  of 
Marshall  County  t.  Buikey,  1  Ind.  App.  065, 
27  N.  E.  IIOS. 

Rev.  St.  IS  2762-2767.  providii«  that  the 
expenses  of  maintenance  of  the  blind,  deaf,  and 
dumb  in  pohlic  institutions  may  be  recovered 
from  the  parents,  guardians,  or  other  friends 
of  the  pupils  by  action  in  tbe  name  of  the 
county,  although  it  names  the  hospital  for  the 
insane,  does  not  authorise  a  recovery  for  such 
expenses  against  the  estate  of  a  husband  in- 
curred on  behalf  of  his  insane  wife.— Id. 

Act  March  11,  1889  (ElUott's  Supp.  §  568), 
authorizing  the  trustees  of  tbe  insane  hospital 
to  sue,  in  the  state's  behalf,  the  estate  of  an 
insane  patient  to  recover  the  expense  of  his 
maintenance,  gives  a  county  no  right  to  re- 
cover sucb  expenses  from  the  husband  of  an  in* 
sane  patient.— Id. 

td]  tApp.M97) 

Where  a  son  became  insane  after  he  ceased 
to  be  a  member  of  his  mother's  family,  and 
while  he  was  Insane  she  rendered  services  in 
taking  care  of  him,  in  good  faith,  and  with  an 
understanding  with  one  supposed  to  be  his  le- 
gal guardian  that  stie  was  to  be  compensated 
therefor,  a  reasonable  sum  paid  her  for  such 
services  was  a  proper  charge  against  his  es- 
tate.—Jessup  T.  Jessup,  46  N.  E.  550,  17  Ind. 
App.  177. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  H  84,  85w 
See,  also,  22  Cyc.  p.  1162. 

i  54.  Powers  and  dntSes  of  snardlaa  or 
oommltteo  of  iiersou. 

[a]  (Sap.  1893) 
Where  one  boarded  and  cared  for  a  person 
of  unsound  mind  at  the  request  of  bis  guard- 
ian, and  on  an  understanding  that  compensa- 
tion should  be  made  therefor  by  the  guardian, 
and  out  of  tbe  ward's  estate,  such  compensation 
is  a  proper  charge  against  the  estate.— Miller 
v.  Hart,  34  N.  E.  1008,  135  Ind.  :»1. 

Fob  Cases  fboh  Otobb  States, 

See  27  Cent.  Diq.  Ins.  Per.  |S  76.  86. 
See,  also,  22  Cyc  p.  1164. 

S  56.  Indisemt  lasame. 

[a]    (Snp.  1903) 

Acts  1855,  p.  134,  c.  05,  {  4  (Bums*  Rev. 
St  1901,  f  6091:  Rev.  St.  1881,  |  5140;  Hor- 
ner's Rev.  St  1901,  S  5146),  provides  that,  on 
tbe  determination  of  tbe  insanity  of  a  poor  per- 
son by  a  justife,  he  shall  appoint  some  person 
to  take  charge  of  the  insane  person,  for  which 
the  guardian  shall  receive  reasonable  compen- 
sation from  tbe  commissioners  of  the  county. 
The  county  reform  law  (Acts  1899,  p.  :i54,  c. 
154,  I  83;  Bums*  Rev.  St.  1901,  H  5594ml) 
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provided  tliat  thereafter  the  county  commiBsion- 
ers  should  have  no  authority  to  make  any  al- 
lowance for  voluntary  services,  or  to  pay  any 
money  for  the  relief  of  any  poor  person  not  at 
the  time  an  Inmate  of  some  county  institution, 
and  such  statute  repealed  all  laws  conferring 
any  authority  to  make  such  payment.  Held, 
that  the  latter  provision  repealed  section  4  of 
the  act  of  1855,  so  far  as  it  provided  for  com- 
IiensatioQ  for  care  of  an  inaaoe  person,  and  one 
caring  for  an  insane  person  under  appointment 
pursuant  to  the  act  of  1S55  could  not  recover 
for  services  after  the  taking  effect  of  the  act 
of  1899.— Board  of  Com'rs  of  Harrison  County 
T.  Hunter,  68  N.  E.  1022,  161  lad.  4T8. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  |  88. 
See,  also,  22  Cyc.  p.  1164. 

S  58.  ProecediaB*  to  enforce  UabiUty  for 
■npport. 

Grounds  for  demurrer  to  pleading,  see  Plead- 
ing, §  194. 

[a]  (Sap.  1893) 
A  complaint  In  an  action  against  a  per- 
son of  nnsound  mind  and  his  guardian,  alleging 
the  famiahinff  of  board  to  the  ward  at  the  re- 
quest of  the  gruardian  with  promise  of  pay- 
ment, and  asking  that  the  amount  due  be  ad- 
judged a  valid  claim  af^inst  the  ward's  estate, 
and  that  the  guardian  be  directed  to  pay  it  out 
of  the  estate  of  the  ward  in  hia  hands,  Is  not 
demurrable  on  the  ground  that  it  does  not  seek 
to  make  the  guardian  personally  liable,  as  It 
states  a  claim  good  against  the  estate,  and 
iter.  St.  1881.  SI  2521,  2551,  declare  it  the 
duty  of  the  guardian  to  pay  all  just  debts  due 
from  the  ward  out  of  the  estate  In  his  hands. 
—Miller  t.  Hart,  135  lud.  201,  34  N.  1003. 

Fob  Cases  frou  Otbeb  States, 
See  27  Cent.  Dig.  Ins.  Per.  {  90; 
See,  also,  22  Cyc.  p.  116& 

T.  FROPEBTT  AND  CONVETANCES. 

Acceptance  of  gift  from  person  of  nnsound 
mind,  as  creating  constructive  trust,  see 
Teusts,  I  94. 

Cancellation  in  equity,  see  Cancellation  of 

Instbumests. 
Construction  of  allegations  in  pleading  relating 

to,  in  general,  see  Pleadibg,  i  34, 
Iteal  estate  of  deceased  incompetent  as  passing 

to  administrator  or  heirs,   see  EXECUTOHe 

AND  Admin iBTBATOBS,  S 
Taxation  of  property,  see  Taxation,  ||  254, 

270,  319,  735,  827. 

S  60.  Capaoity  to  oonTey. 

Mental  capacity  requisite  to  make  deed,  see 
Deeds,  S  68. 

[a]    (Snp.  183S) 
It  seems  that  a  conveyance  may  be  avoided 

by  a  grantor,  either  at  law  or  in  equity,  if  at 


the  time  of  its  execution  he  was  so  destitute  of 
understanding  as  not  to  know  what  be  was  do- 
ing, whether  the  incapacity  was  occasioned  by 
idiocy,  lunacy,  or  drunkenness.— Harbison  f. 
Lemon,  3  Blackf.  51,  23  Am.  Dec.  376. 

Fob  Cases  fboh  Othbb  States, 

See  27  Cent.  Dia.  Ina.  Per.  H  93-80L 
See,  also,  22  Cyc.  p.  1170. 

§  61.  Vmlidity  of  eoaTeraaees. 

Conveyances  in  fraud  of  creditors,  see  FKAim- 

ulent  Conveyances,  {  240. 
Record  of  adjudication  of  insanity  as  notice  to 

subsequent  purchaser,  see  Vkkdob  axd  Pub- 

CUASEB,  I  231. 

[&]    (Sap.  1865) 

The  deed  of  a  person  of  onsonnd  mind,  sot 
under  guardianship,  conveys  a  aeisin  ta  ti» 
grantee;  such  deed  being  voidable  only,  and  not 
void.— Somers  r.  Pumpbrey,  24  Ind.  23L 

lb]  (Sap.  lars) 
The  deed  of  a  person  non  compos  mentiSi 
under  guardianship,  is  void;  of  one  not  under 
guardianship  Is  voidable  only. — Nichol  T.  Ihoni- 
as,  53  Ind.  42. 

[C]     (Sap.  1SS2) 

Where  one  had  not  been  adjudged  to  be  of 
Qusouad  mind,  bis  mortgage  was  not  void,  and, 
until  disaffinned,  it  justified  the  taking  aod 
holding  of  the  possession  of  the  property  hy  ihe 
mortgagee.— Fay  r.  Burditt.  81  Ind.  433,  i2 
Am.  Rep.  142. 

[d]  (Sap.  1884) 

A  mortgage  made  by  a  wife,  while  Insane, 
to  secure  a  loan  to  her  husband,  she  continu- 
ing insane  all  her  life,  cannot  be  enforced,  al- 
though she  was  apparently  sane,  was  never  jn- 
dicially  declared  Insane,  and  never  disaffirm- 
ed the  mortgage,  and  the  plaintiff  had  no  notice 
of  her  insanity  and  took  the  mortgage  in  good 
faith,  and  the  husband  is  insolvent— Northwest- 
ern Mat.  Fire  Ins.  Co.  v.  Blaakenship^  94  lod. 
535,  48  Am.  Rep.  185. 

[e]  (Sap.  UST) 

Where  an  inaaoe  person  conTeys 
without  any  consideration,  to  one  who,  fiit 
aught  that  appears,  accepts  tbe  deed  wiik 
knowledge  of  the  insanity,  and  anotiwr,  lelying 
upon  the  public  records,  advances  mMKy  to 
such  grantee,  and  takes  a  mortgage  on  toA 
land  from  him  without  knowledge  tiiat  tbe 
grantor  was  insane  at  the  time  the  deed  was 
executed,  there  being  nothing  to  show  that  any 
part  of  the  loan  was  ever  received  by  the  in- 
sane person,  or  used  for  her  benefit^  the  mort- 
gage cannot  be  enforced  against  her;  and  the 
fact  that  there  was  no  diaaffinnanceprior  to  tbe 
action  can  make  no  difference  wliere  it  appears 
that  there  was  no  guardian,  and  that  she  was 
continuously  insane.  The  filii^  of  an  answer 
and  cross-complaint  by  the  guardian  is  a  suf- 
ficient  disaffirmance  in   any   event— Hull  v. 
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Lonth,  109  Ind.  315,  10  N.  B.  270.  38  Am. 
Bep.  40ek 

in    (9np.  1887) 

CoDTerances  made  by  insatie  persons  may 
be  KToided  uolesa  they  are  afterwards  ratified 
by  the  grantoni  at  a  time  when  tbey  hare  a 
capacity  to  ratify.  This  is  so  even  though  the 
laod  conveyed  may  have  come  into  the  pos- 
session of  a  third  penon  who  purchased  for  full 
value  and  without  notice  of  the  mental  infirm- 
ity of  the  grantors  on  account  of  whose  insanity 
llie  deed  ts  assailed.  Persons  are  affected  with 
constructive  notice  of  the  Incapacity  to  convey 
of  those  through  whom  they  claim  title.— Gray 
T.  Turley,  11  N.  E.  40.  110  ind.  ZM. 

[g]    (Sap.  1889) 

It  seems  that  a  judgment  creditor  cannot 
have  a  conveyance  by  an  insane  person  set 
aside.— Rollet  v.  Heiman,  22  N.  E.  666,  120 
Ind.  511,  10  Am.  St.  Bep.  340. 

A  deed  of  land  given  by  one  not  Judicial- 
ly declared  to  be  insane  cannot,  during  bis 
lifetime,  be  avoided  on  the  ground  of  his  in- 
sanity, by  a  person  to  whom,  under  the  provi- 
sions of  a  will,  the  land  wonld  descend  if  not 
disposed  of  by  the  grantor  dnrfng  his  lifetime. — 
McMillan  v.  WlUIam  Deering  &  Co.,  130  Ind. 
70,  38  N.  B.  SOa 

[1]  (Sap.  1900) 
Until  disaffirmed,  a  voidable  release  of  a 
mortgage  executed  by  an  insane  person  not  un- 
der guardianship  extinguishes  all  bis  rights  un- 
der the  mortgage. — ,i^na  Life  Ins.  Co.  v.  Sell* 
era,  56  N.  E.  07,  154  Ind.  370,  77  Am.  St.  Kepw 
481. 

Dl  <8«p.  i»ri2) 
A  deed  of  a  person  of  unsound  mind  not 
under  guardianship  is  not  void,  but  voidable, 
and  vesta  the  title  to  the  land  in  the  grantee 
the  same  as  an  impeachable  deed  until  dis- 
affirmed by  the  grantor  on  becoming  sane  or  by 
his  heirs  after  his  death.— Downham  v.  Hollo- 
way,  64  N.  E.  82,  158  Ind.  026,  U2  Am.  St. 
Bep.  33a 

Ik]    (S«V.  1M8> 

A  deed  made  by  a  person  of  unsound  mind 
before  office  found,  the  grantee  having  had  no 
knowledge  of  such  grantor's  mental  incapacity, 
and  having  dealt  fairly  with  him.  Is  voidable 
only,  and  the  grantee  must  be  put  In  statu  quo 
before  the  deed  may  be  avoided.— Studabaker  v. 
Faylor.  170  Ind.  408.  83  N.  E.  747,  127  Am. 
St.  Rep.  307. 

Fob  Cases  raou  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  U  03-9U. 
See.  also.  22  Cyc  p.  1171;  notes.  18  L. 
B.  A.  489.  57  I«  R.  A.  332. 

i  6S.  Olalms  mcalut  estato  Im  gtmmxal, 

[a]  (APP.UH) 
Services  rendered  to  a  lunatic  before  he 
became  insane  constitute  no  cause  of  action 


against  his  guardian,  though  the  latter  has  fail- 
ed to  pay  for  them  on  demand.— Baker  T. 
Groves,  1  Ind.  App.  522,  27  N.  B.  64a 

Fob  Cubes  ntox  Otheb  States. 

See  27  Cent.  Dig.  Ids.  Per.  H  108,  100. 
See,  also,  22  Cyc.  p.  1176. 

S  63.  Liability  of  estate  for  rapport 

[ft]    (Sap.  1902) 

Adult  daughters  of  an  insane  person,  who 
have  lived  with  him  prior  to  his  insanity,  and 
who  take  care  of  him  at  his  home  at  the  re- 
quest of  bis  guardian,  and  on  the  letter's  prom- 
ise that  they  shall  receive  pay  therefor,  are 
not  precluded  from  receiving  compensation  by 
the  rule  that  when  relatives  live  together  as 
members  of  a  common  family  there  Is  no  im- 
plied obligation  to  pay  for  services  rendered 
for  each  other.— Masters  t.  Jones,  64  N.  &  213. 
158  Ind.  647. 

The  guardian  of  an  Insane  person  may 
contract  for  the  care  of  his  ward,  and  charge 
the  ward's  estate  with  the  expense  thereof  ei- 
ther by  the  direction  of  the  circuit  court  or 
subject  to  its  approval.— Id. 

Where  a  gnardlan  of  an  insane  person  em- 
ploys persons  to' care  for  the  latter  without  the 
circuit  court  having  fixed  the  compensation  to 
be  paid  therefor,  the  amount  to  be  allowed 
against  the  estate  of  the  ward  is  nevertheless 
subject  to  the  approval  and  judgment  of  the 
court— Id. 

D>]  (App.  1902) 
A  person  caring  for  an  Insane  person  un- 
der contract  with  his  guardian  to  be  compen- 
sated from  the  ward's  estate,  made  without  a 
precedent  order  of  court,  Is  not  required  to  pro- 
ceed for  such  compensation  against  such  guard- 
ian personally  or  against  his  estate,  or  make 
any  demand  on  him  or  his  administrator,  before 
bringing  suit  against  bis  successor  as  guardian. 
—Hart  V.  Miller.  64  N.  E.  239,  29  Ind.  App. 
222. 

Failure  of  the  guardian  of  an  insane  per- 
son to  get  an  order  of  court  directing  the  em- 
ployment of  a  person  to  care  for  the  ward  be- 
fore such  a  person  is  employed  does  not  de- 
feat the  hitter's  right  to  be  compensated  from 
the  ward's  estate.— Id. 

[c]  (App.  1909) 
Bums'  Ann.  St  1908,  Si  3101.  310"^  pro- 
vides for  the  appointment  of  a  guardian  for  an 
insane  person  on  the  petition  of  any  person. 
Section  3111  provides  that,  if  it  appear  danger^ 
ous  for  an  Insane  person  to  be  at  large,  the 
court  shall  make  an  order  for  his  safe-keeping 
and  direct  the  expenses  to  be  paid  out  of  his 
estate  or  out  of  the  county  treasury.  Section 
3691  et  seq.  provides  for  committing  an  Insane 
person  to  the  insane  hospital  at  the  expense  of 
the  state.  Section  3879  et  seq.  provides  for 
complaint  twfore  a  Justice  of  the  peace  In  rela- 
tion to  a  dangerously  insane  person,  and  pro- 
vides that  the  Justice  may  appoint  a  resident 
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of  the  count;  to  take  charge  of  the  incompetent, 
for  which  he  shall  receive  comiiensatioD  from 
the  county.  A  complaint  ngainst  the  guardian 
of  an  insane  person  alleged  that,  while  she  was 
violently  insane,  and  at  large,  and  wholly  des- 
titute and  without  a  guardian,  and  white  she 
was  exposing  herself  to  severe  weather  and  dan- 
gerously armed,  plaintiff  took  charge  of  her  and 
maintained  her,  and  recovery  was  sought  for 
reasonable  coniiK'iisalion.  Ilild,  that  the  com- 
plaint stated  no  cause  of  actioa.—Stewart  v. 
Unger,  88  N.  B.  710. 

For  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ins.  Per.  9§  80,  100. 
See,  also,  22  Cyc  p.  1170. 

g  64.  Allowances  to  family. 

[a]  (Sap.  1S91) 

A  physician  who  renders  medical  atten- 
tion to  the  wife  of  an  insane  man,  on  request 
of  the  letter's  guardian,  may  recover  therefor 
from  the  guardian  out  of  the  iasane  husband's 
property.— Booth  V.  Cottiogham,  126  Ind.  431, 
2<i  N.  E.  84. 

[b]  (A  pp.  1893) 

The  wife  of  an  insane  huRband  may  pro- 
onre  necessaries,  and  her  husband's  estate  will 
be  liable  therefor,  or,  if  bis  guardian  refuses 
to  furnish  support,  she  may  apply  to  the  court 
tinder  whose  authority  he  is  actinft.  to  compel 
him  to  make  suitable  provision.— Hallett  t. 
Ilallett,  8  Ind.  App.  305,  34  N.  E.  740. 

Where,  before  appointment  of  a  guard- 
ian for  an  insane  husband,  the  wife  and  chil- 
dren are  in  possession  of  his  land,  and  raise  a 
crop  thereon,  they  are  entitle<l  thereto  for  their 
support,  and  may  recover  from  the  guardian 
as  an  individual,  if  he  takes  possession  and 
sells  the  same. — Id. 

For  Cases  fbom  Otiieb  States. 

See  27  Cent.  Dig.  Ins.  Per.  1 107. 
See,  also,  22  Cyc.  p.  117D. 

§  65.  Powers  and  clntlea  of  cnardlan  or 
committee  of  estate* 

[a]  rSnp.  ISTT) 
A  guardian  of  an  insane  person,  who  al- 
lows his  ward's  money  to  lie  idle  in  his  hands 
for  an  unreasonable  time,  or  mingles  the  same 
with  his  own,  is  chargeable  with  interest  there- 
on.—Stiimpb  T.  Guardianship  of  Pfeiffer,  58 
Ind.  472. 

{b}    (Snp.  I!ig4) 

A  person  who  on  inquisition  has  been 
found  to  be  of  unsound  mind  cannot  sue  to 
impeach  sales  of  his  property  by  his  guardian. 
—Robeson  v.  Martin,  93  Ind.  420. 

[c]  (App.  1891) 

Services  rendered  to  a  lunatic  at  the  re- 
quest of  bis  guardian,  or  under  a  contract  with 
the  guardian,  constitute  a  good  cause  of  action 
against  the  guardian  personally.— Baker  v. 
Groves,  1  Ind.  App.  522,  27  N.  E  640. 


[d]    (App.  1908) 

Where  an  insane  person  under  guardian- 
ship held  two  pieces  of  real  estate,  eabject  to 
a  mortgage,  one  of  the  lots  being  worth  pi» 
and  the  other  $200  more  than  enough  to  redeem, 
but  the  guardian,  without  applying  to  hd  orUT 
of  sale  or  endeavoring  to  sell  the  ward's  eyuiij 
of  redemption,  or  redeem  the  land,  permilt«] 
the  ward's  equity  of  redemption  to  be  barred  by 
foreclosure  proceedings,  he  did  not  exercise  such 
care  of  the  estate  as  an  ordinarily  prudent  mao 
would  have  exercised,  and  was  therefore  re- 
sponsible to  the  ward  for  the  loss  sustained.- 
Alcon  V.  Koons,  42  Ind.  App.  SS7,  82  N.  E. 
!)2,  84  N.  E.  1104. 

Fob  Gases  from  Otheb  States, 

See  27  Cent.  Dig.  Ins.  per.  1$  108-114. 
See.  also,  22  Cyc.  pp.  11S3-11SS;  note,  U 
li.  B.  A.  297. 

§66.  Batlfloatiam  or  SToidaaee  at 

Toyaaees  or  other  trauaeOeBi  la 
seneral. 

Avoidance  as  condition  precedent  to  right  of  ac- 
tion, see  post,  {  80. 

[a]     (Snp.  1876) 

An  insane  person,  or  bis  gnudian,  nay 
bring  an  action  to  recover  land,  of  which  a 
deed  was  made  by  him  while  fnsan^  vhidi 
deed  has  not  since  been  ratified  or  afBrmed. 
without  first  restoring  ttie  consideration  to  the 
grantee.— Xichol  v.  Thomas,  53  Ind.  42. 

[b]  (Snp.  1890) 
In  the  absence  of  fraud,  the  deed  of  an  hh 
sane  person,  given  before  office  found,  to  ooe 
who  did  not  know  of  the  grantor's  insanity,  is 
voidable  only  on  return  of  the  consideration.- 
Boyer  v.  Berryman.  123  Ind.  451.  24  K.  E. 
249. 

[0]    (Snp.  1893) 

Where  an  insane  person  executes  a  con- 
veyance, the  mere  affirmance  of  the  conveyance 
by  hia  guardian  subsequently  appointed,  with- 
out any  order  of  the  court  appointing  him,  will 
not  give  the  grantee  a  valid  title.— Funk  v. 
Rentchler,  134  Ind.  68,  33  N.  E.  364,  8U8. 

[d]     (App.  1895) 

When  a  person,  apparently  of  sound  ndnd 
and  not  known  to  be  otherwise,  fairly  and  bona 
fide  purchases  property  and  the  contract  be- 
comes so  far  executed  that  parties  cannot  be 
placed  in  statu  quo,  such  contract  cannot  aft- 
erwards be  set  aside  either  by  the  alleged  in- 
sane person  or  by  his  representative-- Voris  v. 
Harshbarger.  39  N.  E.  521,  11  Ind.  App.  555. 

[•]     (App.  U09) 

Where  a  vite,  while  of  unsound  mind,  ex- 
ecuted a  satisfaction  of  a  judgment  for  alimo- 
ny, and  she  continued  to  be  of  ansound  mind 
until  her  death,  occurring  after  the  death  of 
the  hosband,  the  filing  of  the  jadgment  as  1 
claim  against  her  husband's  estate  was  a  suffi- 
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dent  diaaffirmance  of  the  satisfaction.— WUsod 
T.  Fahnestock,  86  N.  B.  1037. 

Fob  Gases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  H  100-102. 

104,  105. 
See,  also.  22  Cyc  pp.  1174-1175. 

1 68.  Jnxladlotlam  of  eowrts. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  SS  115-117. 
See,  also,  22  Cye.  p^  1188, 

S  69.    In  eqnltr* 

[a]  (Sup.  1846) 
The  coarts  of  equity  possess  the  power,  in 
addition  to  the  usual  jurisdiction  of  a  court  of 
chancery,  of  taking  cognizance  of  and  protect- 
ing the  persons,  rights,  and  property  of  idiots 
and  lunatics.— McCoTd  t.  Ochiltree,  S  Blackf. 
15. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  {  116. 
See,  also,  22  Cyc.  p.  1188. 

i  71.  Sal*,  moHtCasai  ^  leaaa  uder  ov- 
dev  of  oout* 

Consent  to  sale  of  decedent's  real  estate  by 
guardian  of  insane  widow,  see  Executobs 

AND  Admin  I8TBAT0B8,  i  33C. 

Fob  Cases  fbou  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  gg  118-124. 
See.  also.  22  Cyc.  pp.  1180-1191. 


TI.  OOMTBAOTB. 

Cancellation  of  written  contracts  in  equity,  see 

Cancellation  of  Inbtbuments. 
Evidence,  see  post,  §  98. 

Mental  capacity  affecting  Talidity  of  contracts 

in  general,  see  Contbacts,  i  92. 
Mental  capacity  to  make  contract  of  sate,  see 

Sales,  §  35. 
Pleading,  see  post,  {  97. 
Right  to  elect  under  will,  see  Wills,  |  78t). 

S  72.  Capsolty  to  oontraot. 

taj    (App.  1904) 

Under  Bums'  Ann,  St.  1894,  fS  3209,  3211, 
3216,  3233,  and  3234,  relative  to  the  examina- 
tion by  justices  of  the  peace  of  persons  alleged 
to  be  of  unsound  mind,  to  determine  whether 
they  shall  be  admitted  to  the  State  Hospital 
for  the  Insane,  the  fact  that  a  person  has  been 
declared  of  unsound  mind  by  two  justices  of 
the  peace  and  sent  to  an  insane  asylum,  from 
which  he  is  discbai^ied  as  cured,  is  not,  after 
his  discharge,  and  in  the  absence  of  conduct 
that  would  lead  a  prudent  man  to  think  him 
otherwise  than  sane,  notice  to  persons  denlinK 
with  him  in  good  faith  that  he  is  incompetent. — 
Leinsa  v.  Weiss,  71  N.  B.  254,  33  Ind.  App. 
344. 


Fob  Cases  fbou  Othes  States, 

See  27  Cent.  Dig.  Ins.  Per.  |  i:^. 
See,  also,  22  Cyc.  pp.  1194-1200;  note. 
34  L.  S.  A.  274. 

fi  73.  Vmlidltr  Im  senexU. 

[a]    (Sap.  1862) 

The  contract  of  a  person  non  compos 
mentis,  bnt  who  has  never  been  found  "a  per- 
son of  unsonnd  mind"  in  the  statutory  mode, 
is  only  voidable.— Cronse  v.  Holman.  19  Ind. 
30. 

[b]  (Sup.  1S70) 

2  Gav.  &  H.  St  c.  575,  §  11,  providing  that 
every  contract  of  any  person  while  of  unsound 
mind  shall  be  void,  is  applicable  only  to  a  per- 
son who  has  been  adjudged  oon  compos  mentis 
in  the  manner  prescribed  by  statute.— Wilder 
V.  Weakley's  Estate,  34  Ind.  181. 

Where  a  person  apparently  of  sound  mind, 
and  not  known  to  be  otherwise,  and  who  bas 
not  been  found  to  be  otherwise  by  proper  pro- 
ceedings for  that  purpose,  fairiy  and  bona  fide 
pnrcfaases  property,  and  receives  and  uses  the 
same,  whereby  tbe  contract  of  purchase  becomes 
so  far  executed  that  tbe  parties  cannot  be  placed 
in  Btatn  quo,  such  contract  cannot  afterwards 
be  set  atide,  or  payment  for  the  goods  be  re- 
fused, either  by  the  alleged  lunatic  or  bis  tep- 
resentatives.— Id. 

[c]  (Sop.  1874) 

The  contract  of  a  person  who  has  been  ju- 
dicially pronounced  to  be  of  unsound  mind  is 
void,  but,  if  not  so  adjudged,  such  contract  is 
only  voidable.— Mnsselman  T.  Cravens.  47  Ind.  1. 

[d]  (Sup.  1878) 

The  contract  of  an  insane  person  not  un- 
der gnardianriiip  is  voidable  merely. — Wray  v. 
Chandler,  64  Ind.  146. 

[e]  (Snp.  ISSO) 

The  acts  or  deeds  of  a  person  of  unsound 
mind  whose  unsoundness  of  mind  bas  not  been 
judicially  ascertained,  and  who  is  not  under 
guardianship,  are  voidable  only,  and  not  abso- 
lutely void,  and  are  subject  to  ratification  or 
disaffirmance  upon  the  removal  of  the  disability. 
— Hardenbrook  v.  Sherwood,  72  Ind.  403. 

[f]  The  contracts  of  persons  of  unsound  mind, 
whose  incapacity  has  not  been  judicially  de- 
clared, are  voidable  only,  and  not  void,  and  may 
be  disaffirmed  upon  the  removal  of  the  disabili- 
ty, or  by  a  duly-appointed  guardian.— (Sup. 
1881J  McClain  v.  Davis,  77  Ind.  410;  (18S2) 
Fay  V.  Burditt,  81  Ind.  433,  42  Am.  Rep.  142. 

[g1    'Map.  1881) 
The  contract  of  an  insane  person  entered 
into  prior  to  the  adjudication  may  be  disaffirm- 
ed by  bis  guardian.- McClain  v.  Davis,  77  Ind. 
419. 

[ta]    (Sup.  1882) 

If  a  person  of  unsound  mind  makes  a  con- 
tract witb  another,  who  is  ignorant  of  his  want 
of  capadty,  and  who  takes  no  undue  advantage, 
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and  the  contnct  is  so  far  executed  that  the 
parties  canoot  be  restored  to  their  former  posi- 
tions, the  contract  will  he  enforced.— Copenrath 

V.  Kieoby,  83  Ind.  18. 

The  contract  of  a  person  not  under  guard- 
ianship,  but  of  unsound  mind,  is  not  necessarily 
void,  but  will  be  held  voidable  or  not,  according 
to  circumstances. — Id. 

[1]  (Smp.  1882) 
Where  one  of  the  parties  to  a  contract  is 
insane,  and  the  luirties  can  by  the  action  of  the 
court,  though  not  by  the  insane  person,  be 
placed  in  statu  quo,  the  contract  may  be  avoided, 
though  the  mental  incapacity  was  not  known  to 
the  other  party  when  tlie  contract  was  made.— 
Fnlwider  v.  Ingels,  87  Ind.  414. 

Ul     (Sap.  1886) 

Where  a  contract  is  honestly  made  with  a 
person  of  unsound  mind,  not  judicially  so  de- 
clared, in  ignorance  of  such  mental  incapacity, 
and  a  fair  consideration  has  been  paid  to  him, 
and  used  for  hia  beneSt,  there  can  be  no  rescis- 
sion without  an  offer  to  restore  the  same;  but, 
where  no  such  beneficial  consideration  lias  been 
received,  there  is  no  necessity  for  any  tender,  in 
a  suit  by  the  heirs  of  such  insane  person  to  have 
the  contract  rescinded. — Physio-Medical  College 
V.  Wilkinson,  108  Ind.  314.  0  N.  E.  167. 

[k]   <8ap.  1900) 

The  executed  contract  of  an  insane  person 
not  under  guardianship  is  voidable  only,  and  not 
void.— JEtna  Life  Ins.  Co.  v.  Sellers,  66  N.  E. 
97,  154  Ind.  370,  77  Am.  St.  Rep.  481. 

[I]    (App.  1909} 
A  contract  of  a  person  of  unsound  mind, 
but  who  has  not  been  judicially  determined  to 
be  insane,  is  voidable.— Wilson  v.  Fahnestocli, 
86  N'.  E.  1037. 

Fos  Gases  from  Otiieb  States, 

See  27  Cent.  Dig.  Ins.  Per.  §§  125,  132- 
138,  153. 

See,  also,  22  Cyc.  pp.  1194-12U3;  note,  21 
Am.  Rep.  20. 

S  77.  Bills  kbA  motea. 

ta]  (Sop.  1K4)  . 
To  a  complaint  on  a  note  given  to  erect  and 
endow  an  institution  of  leamlt^  the  defendant 
pleaded  that  at  the  time  of  the  ezecntion  of  the 
note  he  was  of  unsound  mind.  The  plaintiffs 
replied  that  at  said  time  defendant  was  ap- 
parently of  Bound  mind,  and  not  to  them  known 
to  be  otherwise,  and  that  In  reliance  upon  bis 
promise,  before  any  disaffirmance  by  him,  just 
debts  and  obligations  had  been  incurred  in  pur- 
chasing property,  erecting  buildings,  and  en- 
dowing said  institution,  and  thereby  defendant 
was  estopped  from  averring  that  he  was  not  of 
sound  mind.  Held,  that  the  reply  was  bad. — 
Musselroan     Craveni,  47  Ind.  1. 

[b]  (APP.189S) 
In  an  action  on  a  note,  an  answer  that  the 
maker  at  the  time  of  Its  execntlon  was  a  person 


of  unsound  mind  constitutes  m  good  defenK.— 
Voris  T.  Harshbsrger,  89  N.  E.  521,  U  Ind. 
App.  555. 

Fob  Cases  fboic  Otheb  States. 

See  27  Cent.  Did.  Ins.  Per.  i  131. 

i  79.  AToldaaM  «ft«r  nstmttoa  t*  saa- 

Ity. 

Avoidance  by  personal  representative  of  de- 
ceased incompetent,  see  Executobs  and  Ao- 

UINISTBATOBB,  |  92. 

U1  (Sup.  1874) 
The  contract  of  a  person  who  has  been  Jo- 
dicially  pronounced  to  be  of  nnsoond  mind  is 
void,  but  if  not  so  adjudged  such  contract  is  only 
voidable,  and  capable  of  ratification  or  dint- 
firmaoce  when  reason  has  been  restored.— Miu- 
selman  v.  Cravens,  47  Ind.  1. 

Fob  Cases  from  Othks  States, 

See  27  Cent.  Dig.  Ins.  Per.  H  138,  14L 
See,  also,  22  Cyc  pp.  1209^1211. 

▼H.  TORTS. 

S  81.  Insuitr  at  ttana  of  trtal. 

M   (Sup.  1898) 

In  an  action  for  conspiracy,  the  onsoand- 
ness  of  mind  of  one  conspirator  at  the  time  of 
the  trial  is  no  defense  either  for  him  or  the  oth- 
er conspirators  sued.- Tucker  Hyatt,  51  M. 
E.  400,  151  Ind.  332,  44  L.  R.  A.  120; 

Tm.  CRIMES. 

Arrest,  see  Abbest,  H  63,  70. 

Insanity  as  defense  in  criminal  prosecatlom, 
see  CsnciNAL  Law,  H  47-51,  331,  354.  570; 
740,  778;  HoitlciDE,  H  27,  179,  237,  294. 

Opinion  evidence  as  to  mental  capacity  in  crim- 
inal prosecution,  see  GRDfiHAi.  Law,  |  436. 

Fob  Cases  fboh  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  if  144-15a 
See,  also,  22  Cyc.  pp.  1212-1222  f  note,  36 
Am.  Dec.      ;  not^  76  Am.  St.  Bep.  83. 

UL  AOTIOHS. 

For  cancellation  of  instmments,  see  Cancel- 
lation OF  INOTBOHERTB. 
Keplevin  by  guardian,  see  RBPi.BTnr,  |  06. 

$  87.  Capscitj  to  tm»  mmA  be  mumd  Im 

oral. 

[a]  (8ap.lSS4) 

An  insane  person  under  guardianship  can- 
not sue  to  impeach  sales  of  his  property  made 
by  bis  guardian.- Robeson  t.  Martin,  93  Ind. 
420. 

[b]  (fl«p.int) 

A  person  of  nnsonnd  mind  and  tinder  gnard- 
ianship  could  appear  only  by  his  guardian,  and 
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a  demurrer  filed  in  the  incompeteDt's  name 
should  be  strickea.— Miller  t.  Hart.  84  N.  Di 
1008,  1S5  iDd.  201. 

Fob  Casks  fbou  Otukb  States, 

SEE  27  Cent.  Dig.  Ins.  Per.  S  155- 
See,  also,  'I'l  Cyc.  pp.  V££L-V£i\\   DOte,  2 
L.  B.  A.  (N.  8.)  961. 

189.  Btckta  of  mUom. 

Pleadlni  disaffinnance,  see  post.  1  9T. 

[a]  U77) 

Wbere  a  gnatdian  of  an  insane  person 
falls  to  aeconnt  for  and  pay  over  the  evtate  of 
bis  deceaied  ward,  the  remedy  of  the  jteraon  en> 
titled  to  such  estate  is  by  sn  action  asainit  the 
inardian  personally  or  on  bis  tond ;  as  sectioa 
161  of  the  act  In  relation  to  the  settlement  of 
decedents*  estates  1%  Rev.  St.  1S7G,  p.  649), 
providlus  that  an  Nnbesslios  administrator  or 
execntor  may  be  attached  and  imprisoned,  does 
not  apply  to  an  embenllng  gnardian  dther  of 
an  intent  or  of  an  insane  pemn. — Stomph  t. 
Guardianship  of  Pfeiffer,  58  lod.  472. 

[b]  (Map.  1S81) 

Id  an  action  by  beinr  to  set  aside  a  convey- 
ance made  by  their  ancestor,  who  was  insane, 
thoogb  not  judicially  declared  so,  the  deed  be- 
ing only  voidable,  some  act  of  diBaffirmence 
must  have  been  done,  either  by  ancestor  or 
heirs,  before  bringing  suit— Schuff  v.  Ransom, 
79  Ind.  458. 

[e]  (S«v.un) 

A  chattel  mortgage  made  by  an  insane  per- 
son, apparently  sane  and  not  judicially  pro- 
nounced insane,  vests  title,  and,  after  default, 
the  right  of  possession,  in  the  innocent  mort- 
gagee. After  the  latter  has  possession,  they  can- 
not be  recovered  without  disaffirmance. — Fay  v. 
Burdltt,  81  Ind.  433,  42  Am.  Rep.  142. 

[d]  (S«p.l8H) 

Where  a  woman  who  is  insane  unites  with 
her  husband  in  a  mortgage  of  her  property  to 
secure  a  loan  of  her  husband's,  her  heirs  after 
her  death  may  defend  in  foreclosure  proceedings 
on  the  ground  of  her  insanity,  although  she  had 
never  been  judicially  declared  insane,  and  the 
mortgagee  was  in  ignorance  of  her  coodition. 
and  the  mortgage  was  never  disaffirmed  by  her 
or  her  heirs  before  filing  the  answer  in  the- fore- 
closure proceedings.— Northwestern  Mut.  Fire 
Ins.  Co.  V.  Blankenship,  94  Ind.  535,  48  Am. 
Rep.  186. 

[•]     (App.  1883) 

An  action  by  .a  wife  against  the  guard- 
ian of  her  insane  husband  for  support  is,  in 
effect,  against  her  husband,  and  will  not  lie, 
as  the  common  law  gives  no  such  right,  and 
the  statute  gives  it  (Rev.  St.  1881,  §  5182)  only 
where  the  husband  has  deserted  his  wife,  or  is 
in  the  state  prison,  or  is  an  habitual  drunkard, 
or  has  renounced  the  marital  relation,  and  re- 


fused to  live  with  his  wife,  by  joining  a  sect 
requiring  such  renundation. — Hallett  t*  Hal- 
lett.  8  Ind.  App.  305,  34  N.  E.  740. 

[f]  (Sap.  1901) 

Until  ft  deed  of  a  person  of  unsound  mind 
not  tinder  guardianship  is  disaffirmed,  there  is 
no  right  of  action ;  that  is,  the  action  does  not 
accrue  until  after  the  disaffirmance.— Downham 
V.  HoUoway.  64  N.  EL  82,  158  Ind.  626,  92  Am. 
St  Rep.  330. 

[g]  (App.  1908) 

The  right  of  insane  persons  to  redeem  from 
judicial  sales  may  tie  enforced  by  a  suit  for  that 
purpose.— ^tna  Life  Ins.  Go.  v.  Stryker,  42 
Ind.  App.  57,  83  N.  B.  647. 

[b]  (App.im) 
A  disputed 'cliUm  against  an  insane  person 
must  be  presented  by  a  comptiUnt  or  petition 
against  the  guardian  in  a  court  having  Jurisdlc* 
tion  of  the  ward's  estate  and  the  person  of  the 
guardian.— Stewart  v.  Unger,  88  N.  B.  716. 

Fob  Cases  fboh  Otheb  States, 

See  27  Cent.  t>io.  Ins.  Per.  H  151-154, 

isa 

See,  also,  22  Cyc.  pp.  1222-1224. 

§91.  Jnzisdiotion  and  powers  of  courts. 

Jurisdiction  of  joint  action  against  guardian 
and  an  administrator,  see  ExECUTOBS  and 
Adhinistbatobs,  i  435. 

Fob  Cabks  itboh  Othxb  States. 

See  27  Cent.  Dio.  Ins.  Per.  |  169. 

S92.  Parties. 

[a]    (Snp.  1S96) 

An  insane  ward  under  guardianship  Is 
not  a  proper  or  necessary  party  to  an  action  to 
foreclose  a  mortgage  on  the  lands  of  said  ward, 
and  therefore  the  failure  to  serve  summons  on 
the  ward,  or  the  fact  that  the  ward  did  not  au- 
thorize the  appearance  of  attorneys,  is  not 
ground,  under  Rev.  St.  1894,  §  399  (Rev.  St 
1881,  S  39G),  to  set  aside  a  judgment  on  the 
ground  of  the  excusable  neglect  of  the  ward.— 
Jones  V.  Crowell,  42  X.  E.  G12,  143  Ind.  218. 

Fob  Gases  fboh  Otheb  States, 

See  27  Cent.  Dig.  Ins.  Per.  H  161,  162. 
See,  also,  22  Cyc.  pp.  1227-1229. 

S9i3.  Authority,  richta,  amd  duties  of 
Ceneral  cmardiMi  or  ooMUBittee. 

[a]    (Snp.  1863) 

A  general  guardian  of  an  insane  person, 
under  our  statutes,  is  substantially  the  commit- 
tee of  such  person,  and  is  the  proper  party  to 
appear  for  ber,  without  any  sfiecial  order  of  the 
court— Symmes  t.  Major,  21  Ind.  448. 

Fob  Cases  fbom  Otheb  States, 

See  27  Cent.  Diq.  Ins.  Per.  \  163. 
See,  also,  22  Cyc  p.  1230. 
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§  94.  Onardian  ad  litem  or  next  friend. 

Failure  to  appoint  as  ground  <or  setting  aside 
judgment  of  foreclosure,  see  Mobtoages,  I 
496. 

For  Cases  feom  Other  States, 

See  27  Cent,  Dig.  Ins.  Per.  §§  164,  165. 

SOe.  Appearance  and  repreientatioB  by 
attorney. 

[b]    {Sup.  1843) 

An  iDsaoe  person  cannot  appear  in  court 
by  attorney.— Jelly  t.  Elliott,  1  Ind.  119, 
Smith,  32. 

For  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ins.  Per.  S  16S. 
See,  also,  22  Gyc.  p.  1237. 

S97.  PleadlnK. 

Allegations  as  to  mental  capacity  of  grantor 
in  action  to  set  aside  conveyance  in  fraud 
of  creditors,  see  Feaudulent  Convetanc- 
ES,  §  250. 

Construction    of   allegations   in   general,  see 

Pleading,  S  34. 
Id  suits  for  caDcellatioo  of  instruments,  see 

Cancellation  of  Ikstbuments,  §  37. 
Motions  to  strike  out  pleadings,  see  Pleading, 

S  352. 

Pleading  matters  of  fact  or  conclusiotis,  see 
Pleading,  {  8. 

[a]  (Sop.  186T) 

The  answer  of  a  defendant  of  unsound 
mind  should  be  by  committee.— Aldridge  T. 
Montgomery.  9  lad.  302. 

[b]  (Sap.  1874) 

When  the  guardian  of  an  insane  person 
sues  in  his  own  came,  the  complaint  should 
show  that  the  right  of  action  is  in  the  insane 
person,  and  should  not  allege  the  cause  of  ac- 
tion to  be  in  the  guardian.— Bearss  t.  Mont- 
gomery, 46  Ind.  544. 

[C]     (8np.  1SS01 

A  complaint  by  a  guardian  of  an  insane 
person  to  have  an  act  of  such  person  set  aside 
as  void  should  allege  that  such  person  had  been 
dnly  adjudged  to  be  of  unsound  mind,  and  that 
such  guardian  had  been  legally  appointed  and 
qnallfled.— Hardenbrook  T.  Sherwood,  72  Ind. 
403. 

A  complaint  by  a  guardian  of  an  insane 
person  to  have  an  act  of  such  person  set  nside 
as  void  must  aver  that  the  alleged  unsound- 
ness of  mind  existed  at  the  time  of  the  com- 
mission of  the  act  sought  to  be  set  aside,  and 
was  a  continuing  disability,  or  that  upon  re- 
moval of  the  disability  the  act  had  not  been 
ratified.- Id. 

A  complaint  by  "A.,  guardian  of  B.,  a  per- 
son of  unsound  mind,"  etc.,  ts  not  sufficient, 
as  it  leaves  to  Inference  what  should  be  proved, 
namely,  that  B.  bad  been  adjudged  to  be  of 
unsound  mind,  and  that  A.  bad  been  appointed 
his  gnardian.~-Id. 


A  complaint  to  set  aside  B.'s  act  in  becom- 
ing replevin  bail  on  a  judgment,  on  the  giooDd 
of  mental  unsoundness,  held  invalid,  because  it 
did  not  allege  that  at  the  time  he  thus  became 
repIcTin  bail,  his  insanity  had  been  jadidall; 
ascertained,  or  that  he  was  then  under  guardi- 
anship, and  also  because  it  did  not  allege  that 
the  disability  was  a  continuing  one,  or  that, 
upon  its  removal,  B.  bad  not  ratified,  but  dis* 
affirmed,  such  act.- Id. 

[d]  (Snp.  1882) 

A  complaint  by  a  gnar^an  to  annnl  a  cod- 
tract,  averring  that  tbe  ward  at  tbe  time  "vai 
of  nnaound  mind,  and  Incapable  from  mental 
incapacity  to  transact  busineB^*'  and  that  be 
was  soon  afterwards  adjudged  Insane  by  the 
probate  court,  sufficiently  shows  his  incipidtT 
to  contract— Fulwider  v.  Ingeb,  87  lod.  414. 

[e]  In  an  action  by  a  guardian  of  an  insADe 
person,  the  complaint  need  not  allege  that  sadi 
person  had  been  adjudged  insane. — (Sup.  18S3) 
Hoke  V.  Applegate.  88  Ind.  530;  (1884)  II, 
92  Ind.  STO. 

Cn  (Sup.  1S83> 
A  complaint  that  defendant,  by  fraadnlait 
contract,  obtained  a  large  sum  of  money  tron 
plaintiff's  ward  while  of  unsound  mind,  and 
after  the  appointment  of  plaintiff  as  goar^ 
refused  to  repay,  is  bad  in  not  alleging  that 
the  ward  continued  of  unsound  mind,  and  did 
not  affirm  bis  conti-act— Hoke  v.  Applegate,  SS 
Ind.  680. 

[g]  (8«p.l8S*) 

Where  in  replevin  by  a  gnaidlan  of  an 
Insane  person  the  answer  allied  that  tbe  waid 
gave  the  property  to  defendant,  a  reply  that  Ae 
ward  was  insane,  and  that  tbe  gnaidUa  bad 
demanded  die  property  and  revoked  tbe  gift, 
was  bad,  as  it  failed  to  allege  a  contlnoaiice  of 
insanity,  and  a  judicial  determination  therwt 
and  that  tbe  gnardlan  was  lawfully  ai^aiated 
and  qualified.— Hoke  T.  Applegate^  92  Ind.  S70. 

[h]  (Sap.  18S4) 

In  an  action  by  a  person  who  had  ben 
found  to  be  of  unsound  mind,  an  allegation  that 
about  one  month  before  the  action  plaintiff  wai 
released  from  tbe  disability  under  which  be  «ai 
held  was  not  sufficient  to  show  that  the  pliin* 
tiff's  legal  capacity  to  sue  had  been  reg^nedr- 
Robeson  v.  Martin,  93  Ind.  42a 

A  complaint  In  an  action  by  a  person  ^ 
has  been  insane  and  under  ffoardianahip  to  in- 
peacb  sales  of  his  property  made  by  the  goart- 
ian,  alleging  that  tbe  sale  was  made  "ibtat 
one  month  before  the  ^alptlff  was  rdeaaed  bm 
the  disability  under  which  he  was  beJd."  was 
not  sufficient  to  show  that  tbe  soaidiaiuUp 
had  terminated.— Id. 

[il  <8ap.l889) 

In  an  action  by  hdn  to  annul  a  coover 
ance  made  by  their  ancestor  on  the  gronnd  of 
insanity  at  tbe  time  of  its  ezecuti<Hi,  he  not 
bavlng  been  under  guardianship  at  that  time.  ■ 
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complaint  which  does  not  allege  any  act  in  dis- 
affirmance of  the  deed  is  good  after  verdict  and 
against  a  motion  in  arrest  of  judgment.'— Laoge 
V.  Dammier,  119  Ind.  S67.  21  N.  B.  740. 

U]    (Snp.  18») 

Where  a  complaint  for  specific  perfonu- 
ance  against  the  beirs  of  a  decedent  alleges 
that  decedent  sold  complainant  land  in  consid- 
eration of  her  promise  to  support  bim  for  life, 
and  agreed  to  convey  or  devise  it  to  her,  an  an- 
swer which  alleges  as  a  defense  insanity  of  de- 
cedent at  the  time  the  contract  was  made  need 
not  allege  that  it  was  a  continuing  disability, 
as,  when  insanity  is  once  shown,  it  will  be  pre- 
snmed  to  continue  until  the  contrary  is  shown. 
—Sheets  t.  Bray.  125  Ind.  33,  24  N.  E.  357. 

[k]    (Snp.  mi) 

A  complaint,  in  an  action  to  aet  aside  a 
deed  by  plaintiffs'  ancestor  on  the  ground  that 
the  grantor  was  of  unsound  mind,  should  allege 
disaffirmance  oC  the  deed  by  plaintifh  before 
beginning  the  action.— Ashmead  t.  Reynolds, 
327  Ind.  441,  26  N.  E.  80. 


[1]  (8-p. 

In  an  action  for  personal  injuries,  where 
defendant  pleads  a  settlement,  a  reply  thai 
plaiotiflf  was  non  compos  mentis  when  the  set- 
tlement was  procured,  and  that  the  considera- 
tion has  been  retunied,  is  faulty,  since  it  nei- 
ther alleges  that  plaintiff  was  restored  to  rea- 
son, and  then  disaflSrmed  the  contract,  nor  that 
his  unsoundness  continued,  and  that  the  set- 
tlement was  disaffirmed  by  a  gnardlan.— Louis- 
TUle.  N.  A.  &  G.  Ry.  Go.  t.  Herr.  135  Ind.  591, 
35  N.  E.  656. 

An  allegation  in  the  reply  that  defend- 
ant knew  of  plaintiff's  mental  unaoundness  at 
the  time  the  settlement  was  procured  does  not 
render  a  disaffirmance  unnecessary. — Id. 

[m]  (App.is06) 

In  an  action  by  or  in  behalf  Of  a  person 
of  unsound  mind,  it  is  necessary  to  aver  that 
the  insanity  continued,  and  disaffirmance  be- 
fore suit  by  the  guardian  or  representative  of 
the  person  of  unsound  mind  or  that  after  res- 
toration to  reason  there  was  a  disaffirmance  of 
the  contract  by  the  person. — Voris  v.  Harsh- 
barger,  39  N.  E.  521,  11  Ind.  App.  655. 

Where,  in  an  action  upon  a  note,  the  an- 
swer alleged  that  defendant  was  of  unsound 
mind  at  the  time  of  its  execution,  a  reply  which 
alleged  that,  with  the  mind  which  he  had  when 
he  executed  the  note,  defendant  had  done  busi- 
ness for  more  than  30  years,  and  made  a  large 
amount  of  money;  that  he  had  received  full 
value  for  the  note,  and  used  the  consideration 
BO  received  in  his  lifetime;  that  be  well  under- 
stood the  transaction;  that  he  never  offered  or 
attempted  to  rescind  the  contract;  and  that  he 
was  never  adjudged  to  be  a  person  of  unsound 
mind,  and  never  so  considered  by  hie  family  or 
friends,— Tras  not  snfflcient.— Id. 


[n]  <8iip.iM0) 

A  complaint  by  an  Insane  person  not  un- 
der guardianship  for  the  foreclosure  of  a  mort- 
gage, alleging  that  a  release  thereof  was  pro- 
cured from  bim  without  consideration,  while  he 
was  of  unsound  mind  and  wholly  incapable  of 
understanding  its  nature,  and  that  it  was  pro- 
cured with  notice  of  his  disability,  when  no 
disaffirmance  wag  pleaded,  was  demurrable  for 
want  of  sufficient  facts.— ^tna  Life  Ins.  Co.  v. 
Sellers,  56  N.  B.  97,  154  Ind.  370,  77  Am. 
St.  Rep.  481. 

[0]    (App.  IMS) 

Where,  in  an  action  on  a  judgment  for  ali- 
mony,  the  complaint  alleged  that  testatrix  ac- 
knowledged satisfactioD  of  the  judgment  while 
of  unsound  mind,  and  that  she  continued  to  be 
of  unsound  niind  until  her  death,  an  answer 
alleging  that  the  contract  was  entered  into  in 
good  faith  and  was  understood  to  secure  to  tes- 
tatrix  a  fair  provision,  and  that  tbe  husband 
had  no  knowledge  of  her  incapacity,  was  insuf- 
ficient to  meet  the  allegations  of  incapacity. — 
Wilson  T.  Fahnestock,  86  N.  E.  10S7. 

Where,  In  an  action  on  a  judgment  for  ali- 
mony, the  complaint  alleged  that  the  receipt 
acknowledging  satisfacttou  of  the  judgment 
was  executed  before  the  rendition  thereof  and 
pending  the  action  for  divorce,  and  alleged  In 
another  paragraph  that  the  receipt  was  exe- 
cuted after  the  judgment  of  divorce  and  when 
the  wife  was  of  unsound  mind,  in  which  con- 
dition she  remained  until  her  death,  evidence 
of  her  mental  unsoundness  was  admissilile.— Id. 

For  Cases  frou  Othkr  States. 

See  27  Cent.  Dig.  Ins.  Per.  SI  169-171. 
See,  also,  22  Cyc  pp.  1238-1240. 

§98.  Eridemoe. 

In  suits  for  cancellation  of  instruments,  see 
Gancbixation  of  Instbuubnts,  {  45. 

[a]  (Sop.  1648) 

In  proceedings  against  lunatics  and  minors 
to  foreclose  a  mortgage,  proof  must  be  made 
of  the  matters  contained  in  the  exhibits,  and 
must  appear  by  the  record  to  have  been  made. 
—Ward  V.  Kelly,  1  Ind.  101.  Smith,  74. 

[b]  (Sup.  1860) 

One  who  seeks  to  set  aside  a  contract  on 
the  ground  of  insanity  must  show  tliat  the  con- 
tract was  the  reBuIt  of  sttch  insanity.— Wray  t. 
Wray,  32  Ind.  126. 

[c]  (Snp.  1879) 

In  an  action  by  an  attorney  against  a 
guardian  of  an  insane  person  to  recover  for 
his  services  at  the  inquest,  where  the  complaint 
is  so  framed  as  to  permit  a  recovery  as  to 
what  such  services  were  worth,  it  is  not  nec- 
essary to  prove  an  alleged  agreement  to  pay 
a  particular  sum.— State  ex  reL  Nave  T.  New- 
lin,  69  Ind.  108. 

Id]     (App.  1902) 

On  an  issue  as  to  the  actual  mental  and 
physical  condition  of  an  Insane  ward,  as  affect- 
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ing  the  reaBonable  value  of  his  services  to  bis 
cuutodiao,  evidence  of  the  ward's  admiasioDS, 
while  on  custodian's  farm,  of  having  killed  gos- 
lings and  email  turkeys,  was  properly  received 
as  showing  bis  disposition  towards  domestic 
animals,  which  affects  such  issue. — Hart  v. 
;kliller,  64  N.  E.  239,  29  lod.  App.  222. 

For  Cases  fbou  Other  States, 

See  27  Cext.  Dig.  Ins.  Per.  H  172-174. 
See,  also,  22  Cjc.  pp.  1240,  1241. 

S99.  Trial. 

Exception  to  conclusion  of  law  as  to  insanity. 
Bee  Trial,  |  405. 

[a]  (Sap.  1839) 

The  question  of  the  grantor's  insanity  is 
one  proper  for  a  jury.— Doe  ex  dem.  Sutton  v. 
Iteagan,  5  Blackf.  217,  33  Am.  Dec.  4V0. 

[b]  (8np.  1861) 

In  a  suit  by  a  guardian,  brought  to  set 
aside  his  ward's  deed  on  the  ground  of  in- 
sanity, it  was  held  that  though  the  impression 
made  upon  the  jury  by  the  appearance  of  the 
ward  may  have  been  slight,  still,  in  connec- 
tion with  other  evidence  in  relation  thereto,  it 
should  have  been  allowed  to  have  its  effect.— 
Koile  V.  Ellis,  16  Ind.  301. 

Fob  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ins.  Per.  H  175-178. 
See,  also,  22  Gyc.  p.  1242. 

i  100.  Jvdcmeiit 

Actions  or  proceedings  to  review,  see  Judg- 
ment, I  335. 

Collateral  attack  thereon,  see  Judgment,  S 
480. 

E(]uitable  relief  against,  see  Judgment,  i  401. 
Opening  or  vacating,  see  Judgment,  H  371, 
384. 

lal   (Sap.  1883) 

In  proceedings  to  set  aside  a  judgment,  the 
mere  allegation  that  when  the  judgmeut  was 
rendered  the  defpiidsnt  therein  was  of  unsound 
mind  was  not,  of  itself,  sufficient  to  vacate  the 
judgment.— Woods  v.  Brown,  93  Ind.  1G4,  47 
Am.  Rep.  369. 

It  is  no  ground  for  setting  aside  a  judg- 
ment that  It  was  rendered  on  default,  without 
service  of  process,  at  a  time  wheil  defendant 
therein  was  insane.- Id. 

[b]    (Sap.  1887) 

Where  a  judgment  by  default  ia  taken 
aeainst  a  person  of  unsound  mind,  presumably 
after  due  service  of  process,  by  a  bona  fide 
holder  of  a  note  obtained  by  fraud  and  with- 
out consideration  by  the  original  payee,  the 


judgment  defendant  never  having  been  judii-ial- 
ly  declared  of  unsound  mind,  and  the  plain- 
tiff having  no  knowledge  thereof,  it  may  be  net 
aside,  under  Rev.  St.  1881,  f  306,  aod  the 
guardian  or  administrator  let  in  to  defeod,  by 
simply  showing  that  the  defendant  was  of  un- 
sound mind  when  the  note  was  executed  and 
the  judgment  taken,  and  that  it  was  witboat 
consideration.— Dickerson  v.  Davis,  111  Ini 
433,  12  N.  E.  145. 

Although  after  a  judgment  wrongfully  ob- 
tained against  an  insane  person,  was  rendered, 
and  after  the  truRrdian  had  brought  suit  to  set 
it  aside,  the  judgment  plaintiff  succeeded  in 
having  a  conveyance  by  such  insane  person  to 
his  wife  set  aside  as  fraudulent,  and  bad  (he 
lend  sold  to  satisfy  said  judgment,  tbe  guaid- 
ian,  having  resisted  it  unsuccessfolly,  and  set 
up  the  fact  that  an  action  was  pending  to  set 
aside  such  judgment,  is  not  precluded,  by  re- 
deeming from  such  sale,  from  having  sudi  de- 
fault set  aside.— Id. 

[c]  (Sap.  1901} 
Where  the  court  has  jurisdiction  of  thr 
person  of  one  who  was  insane,  but  wbo  bad 
not  been  adjudged  so,  a  judgment  against  him 
is  valid  until  set  aside  by  direct  proceedines.— 
Judd  V.  Gray,  59  N.  E.  849,  156  Ind.  278. 

For  Cases  fbou  Other  States. 

See  27  Cent.  Dig.  Ins.  Per.  H  179-l8t 
See,  also,  22  Cyc.  pp.  1243-1246;  notf. 

89  L.  R.  A.  775;  note.  130  Am.  St  Btv- 

841. 

f  102.  Review. 

Ia]  (Sap.  ISTO) 

In  a  suit  against  a  husband  and  wife  to 
foreclose  a  mortgage,  the  husband  being  in- 
sane, the  wife  appeared  and  answered  for  him, 
and  no  objection  was  made  by  tbe  plaintiff, 
against  whom  jud^ent  was  rendered.  Hrld 
that,  although  the  husband  should  have  answer- 
ed by  a  guardian,  plaintiff  could  not  be  besnl 
to  object  after  a  trial  on  the  merits^TMUit  r> 
Tumpaugh.  33  Ind.  46. 

:b]  (Sap.  I88S) 
That  a  judgment  was  rendered  oa  defanlt 
without  the  service  of  process,  and  that  a  it- 
fendant  therein  was  at  the  time  insane,  do 
not  constitute  sufflclent  cause  for  any  relief 
against  the  judgment,  or  for  a  review  tiwreot, 
or  to  effect  a  sale  of  the  property  npw  execn- 
tion  issued  thereon.— Woods  T.  Brown,  93  laL 
164,  47  Am.  Rep.  369. 

For  Cases  from  Other  States, 

See  27  Cent.  Dig.  Ins.  Per.  |  186;  2 

Cent.  Dig.  App.  &  E.  §  lOia 
See,  also,  22  Cyc.  p.  1246. 
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INSOLVENCY 


Scope-Note. 

[IKCIiTTDES  admlDlstratI<m  of  estates  of  InaolTentB  under  local  laws  for  the  purpose 
of  diatrlbattoli  of  tbe  assets  among  ^editors,  and  discbarge  of  tbe  Insolvents  frcnn  liability 
for  tbetr  debts;  constitutional  and  statutwy  proTlsiims  relating  thonto;  wbat  consti- 
tutes insolTency ;  nature,  grounds,  limits,  and  subjects  of  Jurisdiction  In  insolvency  cases ; 
and  procedure  therein. 

[EXCLUDES  admlnlBtratlon  of  insolvent  estates  of  decedents  (see  Executors  and  A4- 
minittraton) ;  voluntary  assignments  by  debtors  for  benefit  of  their  creditors  (see  Assign- 
mcnts  for  Benefit  of  Creditors) ;  bankruptcy  under  general  bankrupt  laws  (see  BaHkrupt- 
cy) ;  and  organization,  etc.,  of  courts  having  Jurisdiction  over  proceedings  In  insolvency 
(see  Courts).   For  complete  list  of  matters  excluded,  see  cross-references,  post] 


Analysis. 

I.  Constitutional  and  Statutory  Provisions. 

[No  paragraphs  or  references  In  tbls  IMgest    But  see  28  Gmt.  Dlg- 
Insolv.  SI 

II.  Proceedings  for  Declaration  of  Insolvency  and  Surrender  or  Seizure  of 

Property, 

(A)  Jurisdiction  and  Course  of  Pro(;edure  in  General. 

[No  paragraphs  or  references  In  this  Digest    Bnt  see  28  Gait  Dig. 

Insolv.  S6  7-15.] 

(B)  Voluntary  Proceedings. 

§21.  Petition  and  proceedings  thereon. 

(C)  Involuntary  Proceedings. 

§  24.  Insolvency  of  debtor. 

(D)  Seizure  and  Custody  of  Property. 

[No  paragraphs  or  references  in  this  Digest    But  see  28  Gent  THg. 

Insolv.  H  47-55.] 

III.  Assignment*  Administration,  and  Distribution  of  Insolvent's  Estate. 

(A)  Appointment,  Qualification,  and  Tenure  of  Assignee  or  Trus- 

tee. 

[No  paragraphs  or  references  In  ibis  Digest    But  see  28  Cent.  Dig. 
Insolv.  M  66-65.] 

(B)  Assignment,  and  Title,  Rights,  and  Remedied  op  Assignee  or 

Trustee  in  General. 
§  57.  Title  acquired  by  assignee  or  trustee. 

(C)  Preferences  and  Transfers  by  Insolvent,  and  Attachments 

and  Other  Liens. 

(D)  Administration  op  Estate. 

[No  paragraphs  or  references  In  this  Digest    Bnt  see  28  Cent  Dig. 
Insolv.  H  107-131.] 

(E)  Actions  By  or  Against  Assignee  or  Trustee. 

[No  paragraphs  or  references  in  tlils  Digest.    But  see  28  Gent.  Dig. 
Insolv.  II  132-155.1 

(F)  Claims  Against  and  Distribution  of  Estate. 

§  121.  Mode  of  distribution. 
§  123.  Dividends. 

(G)  Accounting  and  Discharge  of  Assignee  or  Trustee. 

[No  paragraphs  or  references  in  this  Digest.    Bnt  see  28  Grait  Dig. 
Insolv.  II  200-209.] 

IV.  Composition,  Respite,  or  Raising  Assignment. 

[No  paragraphs  or  references  in  this  D^est    Bnt  see  28  Gent  Dig. 
Insolv.  H  210-2ia] 

TMs  IMcttst  is  oompUed  am  tlie  Key-MiuiilMr  System.  For  aspImBatiom,  see  pace  Ul. 
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V.  Rights*  Remedies*  and  Discharge  of  Insolvent. 

146.  Discharge  from  arrest  or  imprisonment. 
155.  Operation  and  effect  of  discharge. 
163.    Effect  of  foreign  discharge. 

VI.  Appeal  and  Revision  of  Proceedings. 

INo  paragrapbs  or  references  in  tbls  Digest    But  see  28  Cent  Dig. 
Insolv.  H  292-305.] 

VII.  Costs  and  Fees. 

[Nu  paragraphs  or  references  in  tbls  Digest.  But  see  28  0»it  Dig. 
Insolv.  8§  SOe-dOO.] 

VIII.  Offenses  Against  Insolvency  Laws. 

[No  paragraphs  or  rererences  in  Oils  Digest    But  see  2S  Ceat  Dig. 
lusolT.  S§  310,  311.J 


Cross-References, 


Appointment  of  reoelrer.   Beceivbbs,  }  19. 

Anignment  by  huBband  In  insolTency  as  bar 
to  dower.  Doweb,  |  45. 
Ab  vesting  inchoate  dower  interest  Dow- 
eb, {  36. 

ASSIONUENXS  TOE  BEITEEIT  OF  GBEDrTOBS. 

Bankbuptoy. 

Condition  precedent  to  appointment  of  receiv- 
er. Beceivebs,  {  10. 

Discharge  of  ezecotlon  debtor  on  bond  to  pro- 
ceed noder  insolvent  laws.  Execution, 
I  449. 

Of  person  imprisoned  in  bastardy  case. 
Bastabds,  f  83. 
Dissolution  of  firm.   Pabtitership,  $  271. 
Effect  of  bankruptcy  acts  on  state  iasolvency 

laws  sod  proceedings.    Bankbuptct,  |  U. 
Eiffect  of  Insolvency  of  insurer  on  extent  of 
liability  of  reinsurer.    Insubance,  8  fi84. 
On  judgment  lien.    Judgment,  |  753. 
BSquitable    set-off.    Set-Off   and  Countbe- 
CLAIM,  I  8. 

Evidence  of   existence   of   contract   of  sate. 

Sales.  S  52. 
Excuse  for  Iach«i.   EQurrr,  |  77. 
financial  inability  to  compiy  with  ordinance 

as  affecting  willful  character  of  violation. 

Municipal  CoBpoaATioNa,  §  631. 
Ground  for  issuance  of  ne  exeat  as  against 

maker  of  note.    NB  Exeat,  §  8. 
Pleading  matters  of  fact  or  conclusions  of  law 

relating  to.    Plbadino,  {  8. 
Bepresentatioos  as  to  solvency  in  order  to  ob- 
tain goods.    False  Pbetenses,  !  7. 
Warranty  of  solvency  in  sale  of  accounts.  As- 

BI0NUBNT8,  f  97. 

Of  pmrHealmr  elmavca  of  p«noiiH. 

.S'cc— 

Bank.   Banks  and  Bahkino,  U  6i^-S5. 


Bank-(Cont'd). 

Collecting  bank,  eflCect  on  rights  and  Hi- 
bilities   as  to  proceeds  of  colleetirai. 
Banks  and  Banking,  |  166. 
Transmitting  bank,  effect  on  rights  and  lia- 
bilities  as   to   proceeds   <tf  ctdlectioo. 
Banks  and  Bankino,  |  167. 
Building  and  Loan  Associations,  I  42: 
Buyer,  and  concealment  thereof,  as  abctiiis 

validity  of  sale.  Sales,  {  45. 
Corporations.    Cobfosatxons,  H  541-56& 
As  affecting  liability  of  officers  for  cor- 
porate debts  and  acts.  CoBPOBAirairs. 
S  349. 

Ab  affecting  or  ground  for  dissolution.  Ott- 
POBATION8,  §  G04. 

Ab  ground  for  abatement  of  action.  Abih- 

HENT  AND  REVIVAL,  |  44. 

Debtor   as   element  of  voidable  prefeiwee. 
Bankbuptct,  |  160. 
As  failure  of  consideration  of  sale  of  k- 

count   Sales,  §  21. 
Liable  primarily  or  jointly  with  gtaDlor, 
element  of  fraud  as  to  creditors  or  sab- 
sequent  purchasers.    Fbauoulext  Cos- 
tetancbs,  g  60. 
Decedent's  estate.    Exbcutobs  and  ADHnns- 

teatoes,  S§  410-418. 
Defendant  in  action,  ground  for  relief  br  in" 

junction.    Injunction,  f  l& 
Foreign  corporations.    Cobpobations.  H  Qi^ 
684-680. 

Grantor,  element  of  fraud  as  to  creditors  or 
subsequent  purchasers.  Fbaud0Ij:nt  Cos- 
VETANCES,  §§  56-58^  61,  62. 

Insurance  company.  Insubance,  |S  41-ii, 
ei-rJ,  700-710. 

Insured,  effect  on  assignment  of  certificatr. 
Insubance,  {  728. 

Trustee  after  mingling  of  trust  and  individiul 
funds,  effect  on  right  to  follow  trust  property 
or  proceeds  thereof.    Tbusts,  S  353. 


This  lABMt  la  eompUad  om  th«  Key-MnmlMr  MrrtaA.  For  egplanatioa,  see  page  W. 
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I.  OONSTXnmOHAI.  AMD  STATU* 
TORY  PROVISIONS. 

Fob  Gases  fbou  Otheb  States, 
Seb  28  Cent.  Dig.  Insolv.  fiS 
See,  8l8o»  22  Cfc.  pp.  1263-1265. 


XL  PROCEEDINOS  FOB  DECI.ARA- 
TION  OF  Uf  8OI.VEM0T  AND  SUR- 
RENDER OR  SEIZURE  OF  PROP- 
ERTY. 

(A)  JUIU8DIGTI0N  AND  COURSE  OF 
PROCEDURE  IN  GENERAL. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insolv.  SS  7-15. 
See,  alBO,  22  C^c.  p.  1265. 


(B)  VOLUNTARY  PROCEEDINGS. 

{21.  Petition  and  prooeedinga  thereon. 

U1    (Snp.  1893) 

Where  an  intervening  petition  Sled  hy 
a  creditor  in  insolvency  proceedings  contains 
an  averment  of  the  insoWeQcy  of  the  debtor, 
tbe  court  need  not  make  a  finding  as  to  snch 
insolvency,  for  the  reason  that  the  averment  is 
unnecessary.— Peed  v.  Elliott.  134  Ind.  536.  34 
N.  E.  319. 

FOB  Cases  vbou  Otheb  States, 

See  28  Cent.  Dig.  Insolv.  S|  17,  21-27. 
See.  also.  22  Cyc.  pp.  1267-1271. 


(O  INVOLUNTARX  PROCEEDINGS. 
I S4.  lasolvmey  of  dalrtov. 

M  (S«P.U8S) 

In  an  action  In  which  the  insolvent  of 
tbe  defendant  was  alleged,  a  contract  between 
the  defendant  and  a  ttaiid  party,  whereby  the 
former  had  transferred  to  the  latter  certain 
railroad  secmities,  for  which  be  was  to  receive 
a  large  snm  of  money,  was  admissible  as  bear- 
ing on  tbe  issne  of  insolTency^WeUs  t.  Mor- 
rison, 91  Ind.  51. 

Fob  Cases  fbom  Otheb  States, 
See  28  Cent.  Dig.  Insolv.  8  29. 
See,  also,  22  Cyc.  pp.  1257,  1271. 

(D)  SEIZURE  AND  CUSTODY  OF 
PROPERTY. 

For  Cases  fbom  Other  States, 

See  28  Cent.  Dig.  Insolv.  |{  47-55>. 
See,  also,  22  Cyc.  pp.  1276.  1277. 


m.  ASSIGNICENT.  ADMIHISTRATXOir, 
AND  DISTRIBUTION  OF  IN- 
SOLVENT'S ESTATE. 

(A)  APPOINTMENT,  QUALIFICATION, 
AND  TENURE  OF  ASSIGNEE 
OR  TRUSTEE. 
Fob  Gases  noM  Otheb  States, 

Bbb  28  Cent.  Dig.  Insolv.  H  06-63^ 
See,  also,  22  Cyc  pp.  1277-1279. 


8  1M 

(B)  ASSIGNMENT,  AND  TITLE,  RIGHTS, 
AND  REMEDIES  OF  ASSIGNEE  OR 
TRUSTEE  IN  GENERAL. 

S  57.  ntle  Mqvlrod  liy  assisKee  or  tnu- 
tee. 

[a]  (Snp-UM) 
Involuntary  assignments  which  are  made 
under  foreign  insolvent  laws  have  no  operation 
outside  of  the  state  under  whose  laws  they 
were  made,  while  a  voluntary  asdgnme&t  is  a 
personal  common-law  r^t,  possessed  by  every 
owner  of  property,  and  may  operate  in  one 
state  as  well  as  another.— Catlin  v.  Wilcox 
Silver-PIate  Co.,  24  N.  E.  250.  123  Ind.  477, 
8  L.  R,  A.  62,  18  Am.  St.  Rep.  338. 

For  Cases  from  Otheb  States, 

See  28  Cent.  Dig.  Insolv.  H  74,  ^ 
See.  also,  22  Cyc.  p.  1283. 


(C)  PREFERENCES  AND  TRANSFERS  BY 
INSOLVENT,  AND  ATTACHMENTS 
AND  OTHER  LIENS. 

By  Insolvent  corporations  in  general,  see  CoB- 

pobations.  '  §§  544,  545. 
Preference  affecting  validity  of  conveyance  as 

to  creditors,  see  Fraudulent  Goktbtances. 

H  115-128. 

Fob  Cases  fbou  Otheb  States, 

SEE  28  CENT.  Dig.  Insolv.  $|  79-106. 
See,  also.  22  Cyc.  pp.  1285-1299. 


(D)  ADMINISTRATION  OF  ESTATE. 

Fob  Cases  fbom  Otheb  States, 

See  28  Cent.  Dig.  Insolv.  I8  107-13L 
See.  also,  22  Cyc.  pit.  1299-1305. 


(E)  ACTIONS  BY  OR  AGAINST  ASSIGNEE 
OB  TRUSTEE. 

Fob  Cases  fbou  Otheb  States. 

See  28  Cent.  Dig.  Insolv.  SS  132-155. 
See,  abio,  22  Cyc.  pp.  1303-1310. 


(F)  CLAIMS  AGAINST  AND  DISTRIBU- 
TION OP  ESTATE. 

Claims  against  insolvent  banks,  see  Banes 

AND  Banking,  |  80. 
Claims  against  insolvent  estates  of  decedents, 

see  Executobs  asd  Aduinistbatobs,  If 

416-im 

i  121.  ICodo  of  dlstrilmtlOB. 

M  <8lip*I8E8) 

Distribution  among  creditors  of  an  insol- 
vent estate  must  be  postponed  until  all  claims 
are  adj.iuted.— Henderson      Bliss,  8  Ind.  100. 

For  Cases  fbou  Otheb  States. 
See  28  Obnt.  Dig.  Insolv.  S  193. 

See,  also,  22  Cyc.  pp.  1323,  1324. 


TUs  IHsost  is  eompllod  «a  tk«  Kej-Nuibep  System.  For  oxplaution,  sear  ^ 
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INSOLVENCY,  lU  (F).  (G) 


-VIII— INSPECTION.      ts  iDd.  Di|.-P««  nq 


I  129.  DiTldeada. 

[a]    (Sap.  lgS9) 

Where  an  assignee  Inexcusably  neglects  to 
have  a  dividend  declared  as  soon  as  the  great- 
er part  of  the  assets  have  been  realized  and 
the  amount  of  claims  can  be  approximately  as- 
certained, he  is  liable  for  interest  from  the 
time  when  he  might  bare  procured  an  order 
directing  a  diTidend.— Maahattau  Cloak  &  Suit 
Co.  T.  Dodge,  120  Ind.  1,  21  X.  E.  344,  6  L. 
K.  A.  369. 

For  Cases  fboh  Otheb  States, 

See  28  Cent.  Did.  IdsoIt.  H  195,  196. 
See,  also,  22  Cyc.  p.  1323. 


(G)  ACOOUNTING  AND  DISCHARGE  OF 
ASSIGNEE  OR  TRUSTEE. 

For  Cases  from  Other  States, 

See  28  Cent.  Diq.  IdboIt.  {{  200-209. 
See,  also,  22  Cyc.  pp.  1325-1327. 


IV.  COMPOSITION.   RESPITE,  OB 
RAISnfO  ASSIOmtEHT. 

Fob  Cases  fboh  Other  States, 

Seb  28  Cent.  Dig.  IqsoIv.  {i  210-21S. 
See,  also,  22  C^c  pp.  1328-1332. 


T.  BIGHTS.  BEMEDIES,  AND  DIS- 
GBABOE  OF  imOLVENT. 

S  146.  DUelutrce  from  mrrtmt  wr  Ivpris- 

onmeat. 

[a]  A  debtor  was  discharged  under  an  insoN 
vent  law  of  Ohio,  as  to  the  imprisonment  of 
bis  person  from  a  debt  due  to  the  payee  on  a 
promissory  note.  The  parties  resided  in  Ohio, 
and  the  debt  was  there  contracted.  Held,  that 
the  debtor  might  plead  the  discharge,  so  far  as 
respected  the  imprisonment  of  his  person,  in 
bar  of  an  action  brought  against  him  in  In- 
diana by  aa  assignee  tbereoC— (Sup.  183U) 
Pugfa  T.  BuBsel,  2  Blackt  366;  (1831)  Id.  394. 

[b]  (8V0.18S1) 

A  discharge  under  an  Insolvent  law,  of  the 
person  and  not  of  after-acquired  property,  may 
be  pleaded  in  discharge  of  the  person  from  im- 
prisonment; and  tbe  judgment,  if  the  plea  be 
supported,  Is  that  he  recover  bia  debt,  etc.,  to 
be  levied,  not  on  tbe  person  of  tbe  defendant, 
but  only  on  bis  property.— Pugb  t.  Buasel,  2 
BUcl^f.  S&i. 

Fob  Cases  fbou  Ornra  States, 

See  28  Cent.  Dig.  Insolv.  8i  226-231. 
See,  also,  22  Cyc.  pp.  1335,  1336. 

i  165.  Opentloii  mmd  affaot  of  dlaeharcv. 

For  Cases  fbou  Otueb  States, 

See  28  Cent.  Dig.  Insolv.  H  252-275,  299. 

See,  also,  22  Cyc.  pp.  1343-1350. 


S  163.    Effect  of  foreica  dlMkarse. 

M  (8I1P.1S31) 

A  discbarge  of  an  Insolvent  debtor  by  a 
state  law  baa  no  operation,  out  of  the  state, 
over  contracts  not  made  and  to  be  carried  into 
effect  within  tbe  state,  nor  over  tbe  citiieus  of 
other  states,  who  do  not  make  themselves  pa^ 
ties  to  the  proceedings  under  the  law.— PG|b 
v.  Bussel,  2  Blackf.  304. 

Fob  Cares  fbou  Other  States, 

See  28  Cert.  Dio.  Inaolv.  U  273-273L 
See,  abw,  22  Cyc.  p.  1350. 


VI.  APPEAl.  AMD  BOTTSIOK  OF  PEO" 
OEEDmoS. 

Fob  CAsrs  fbou  Otbeb  States, 

See  28  Cent.  Dio.  Inaolr.  f|  202-30!L 
See.  also,  22  Cyc.  pp.  1355-1859. 


TH.  COSTS  AKD  FEES. 

For  Cases  fbou  Otheb  States.  ■ 

See  28  Cent.  Dio.  Insolv.  H  3O6-300L 
See,  also,  22  Cyc.  pp.  1360,  1361. 


Tm.  OFFEKSES  AGAINST  IKMOU 
TEKOT  I.AW8. 

Fob  Cases  noH  Oihxb  States. 

SiE  28  GEifT.  Dig.  Inaolr.  U  810;  311 


INSPECTION. 

See- 

Cars.    Railboads,  {  275. 
Goods  delivered.    Sales.  I  16& 

Affecting  implied  warranty.  Sales,  |  27(L 
Jury— 

Criuinal  Law,  {  651. 
Trial,  |  28. 
Consideration  in  arriving  at  verdict— 
Cbiminal  Law.  |  800. 
Tbial.  i  309. 
In  condemnation  proceedlnga.  Eumm 
Domain,  |  220. 
Physical  ezamiDatlon  of  injured  persoit^ 
Dakaoes,  I  206. 
Discovebt,  i  18. 
Proceedings  by  asaesaors  for  discorery  and  Tilth 
ation  of  property.  Taxation.  H  336, 
374. 

Public  records.   Becobds,  |  14. 
Regnlations  as  to  as  abridging  piivileffes  tod 
immnnities  of  dtiiens  of  the  seveitl 
atates.  Constitutional  I^w.  |  297. 
Aa  encroachment  by  le^latare  n  execD' 

tlve.  Conbtitutiokal  Lat.  i  SS. 
Am  interference  with  interstate  coDUMrce. 

COUMEBCE,  H  49-51. 
Subjects  and  titles  of  acta.    St&ttttbs,  I 
110. 

SpaA  arresters  on  locomotives.  Railroads, 
8  454. 
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ts  loO.  Dlc.-Pu«  m  IHSPECnoK— INSTBUMENTS. 


Term  of  office  of  state  oil  iuipector.  Statk, 
I  31. 

Tool*;  madiiaeiT,  appliances,  and  places  for 
wotk  for  protection  of  •errant.  Mastbk  a»d 
SXBTANT.  I  124. 

Water  meters,  and  charges  therefor.  Waters 

AITD  WaTEB  GOVBSES,  g  203. 

WiitiDsa  and  other  matters  before  trial.  Dis- 
covsBT,  {8  80-107. 

Fob  Gases  froh  Other  States, 

See  28  Cent.  Dio.  Inspect 
See,  also,  22  Cyc.  pp.  1363-137a 


INSTALLMENTS. 

See— 

Alimony.    Divobce,  |  241, 

Assessment  for  public  improTemeatB.  Munic- 
ipal COBPOBATIONB,  {  522. 

Contract  of  city  to  pay  in  iostallmentB  as  eva- 
sion of  constitutional  limitation  of  amount 
of  Indebtedness.  Municipal  Cobpobations, 
i  864. 

Delirery  of  installments  of  goods  sold.  Sales, 
I  163. 

Interest  on  installments  of  Interest.  Intebgst, 
I  IT. 

Judgment  in  action  on  installment  of  debt  as 
bar  to  another  action.  Jcdomeht,  |8 
696,  603. 

As  defense  to  action  on  another  install- 
ment.   JUDOHBNT,  f  620. 
Mortgage  debt,  complaint  in  action  to  foreclose 
mortgage.    Mobtgaqbs,  i  445. 

Default  in  payment  as  affecting  right  to 
forecloee.    Mobtoaobs,  H  397. 

Judgment  of  foreclosure.    Mobtqageb,  | 
489. 

Bent.   Landlobd  and  Tenant,  f  200. 
Subrogation  of  surety  to  rights  of  creditors  on 

payment  of  installment  of  debt  Subbooa- 

TiON,  f  2a 

Subscriptions  to  stock  of  railroad  company. 
Bailboads,  8  16. 

INSTANTANEOUS  DEATH. 

Bight  of  action  for.  see  Death,  i  16. 

INSTIGATION. 

Of  crimei,  see  GBiiinfAi.  Law,  f|  69-81. 


INSTRUCTIONS. 

See— 

Client  to  attorney.    Attobnet  and  Client, 
I  108. 

Court  to  assignee  for  benefit  of  creditors.  As- 
signusnts  roB  Benefit  op  Cbeditobs, 
i  221. 

To  grand  ivrj.   Gband  Jubt,  |  23. 
To  iui7— 

Cbwinal  Law,  8|  754-835,  841-845. 

Trial,  H  184-290. 


Court,  etc.— (Gonfd). 

To  receiver.    Bkoeiters,  |  110. 
To  representative  of  decedent  as  to  ad- 
ministration of  »tate.   ExEOVTORS  and 

AOlCIiriSTRATORS,  {  82. 

Incorporating  in  bill  of  ezceptioas.  Excep- 
tions, Bill  of,  8S  18,  19. 

Insurer  to  agent.    Insdrance,  I  91. 

Master  to  servant.  -Mabteb  and  Servant,  M 
1S0-13S. 

INSTRUMENTS. 

See— 

Acknowledgment. 
Alteration  of  Instbuuents. 
Assignability.    ABSIQHUENTS,  S  20.  ' 
Best  and  secondary  evidence— 

Criminal  Law.  8S  398-404. 

Evidence,  |8  157-187. 
Cancellation.     Cancellation    of  Instbu- 

MENT8. 
For  nsury.    Usubt,  8  93. 
Claim  under  written  instrument  as  ground  of 

estoppel.    Estoppel,  |  67. 
Competency  of  parties  or  persons  interested  to 
testify  as  to  written  instruments  to  whidi 
deceased  or  Incompetent  person  was  par- 
ty.  Witnesses,  |  164. 
Of  written  instruments  as  admissions  in 

general.    Evidence,  |  215. 
To  impeach  witness  by  showing  inconsistent 
statements.   Witnesses,  S  392. 
Construction  of  as  question  of  law  ot  fact. 

Trial,  f  136. 
Construing  written  and  printed  portions.  Con- 
tracts, I  168. 
CroBS-naminatiOD  of  witnesses  as  to  writings. 

Witnesses,  |  271. 
Delivery  as  escrow.  Escrows. 

By  principal  and  surety.   PRZitciPAL  and 

Surety,  H  25-28. 
Of  written  contracts  on  Sunday.  Sunday, 
S  14. 

Description  of,  or  setting  forth,  in  indictment 
or  informaUon.    Indictment  and  In- 
fobhation,  S  106. 
Variance.  Indictuent  and  Information, 
f  188. 

IMveision  to  unauthorised  purpose.  Pbinci- 

PAI.  AND  SITRETY,  |8  %-95. 

Documentary  evidence— 

Cbiminal  Law,  SS  429-447. 

Evidence,  88  32&-383. 
Estoppel  by.   Estoppel,  88  13-4R 
Execution  and  filing  of  instrument  constituting 
election  under  will.    Wills,  i  7U3. 
By  agent.   Principal  and  Agent,  §  126. 
By  principal  and  surety.    Principal  and 

Surety,  §8  18-23. 
On  Sunday.   Sunday,  8  13. 
Exhibits  annexed  to  pleading.    Pleading,  f 
307. 

Expert  testimony  as  to  constroction  of.  Evi- 
dence, 8  518. 
Filing.  Becords. 

With  pleading.   Pleading,  8  308. 
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FOBOEBT. 

Limitatton  of  actions  on  written  contracts. 

LiuiTATioK  OF  Actions,  |i  23-^ 
LoM  or  destruction.  Lost  Instbuuents. 
Natnze  oC  Instminent  osed  in  auault  wltlt  In- 
tent  to  kilL   Houicidb,  }  90. 
In  homicide.   Homicide,  |S  3,  135. 
Oyer.   PzjUkiHNO,  |  306. 
Parol  or  other  extrinsic  evidence.  E^videhcb, 
H  8S4r-M0. 

Performance  of  written  contract  on  Sanday. 

SUHDAT,  I  17. 

Pleading  written  instruments.  Plbadikq,  i 
82. 

Presomptions  as  to  making,  validity,  and  gen- 
ulneness  of  writings.    EIvidence,  8  7U. 

Privliege  of  witness  as  to  prodaction  in  evi- 
dence. Witnesses,  |  298. 

Procuring  by  false  pretenses.  FAtfiB  Pbbtbns- 
BS,  If  13.  83,  M. 

Profert.    Pi^adinq,  |  305. 

HatificatioQ  of  written  contract  on  Sunday. 

SUWDAT,  I  15. 

Recording.  Records. 

Refobhation  op  Instbuuents. 

Requisites  and  sufficiency  of  writing  to  satis- 
fy statute  of  frauds.  Frauds,  Statute  of, 
SS  98-118. 

Rescission  of  written  contracts  on  Sunday. 

Suhdat.  I  16. 
Seals. 

SlQNATUBES. 

Stamp  tai.    Intebnal  Revenue,  §{  2,  19. 

Submission  of  written  instruments  to  jury  for 
com  pari  aoQ.     Bviderce,   §g  190-108. 

Testimony  from.    WrmEsaES,  S 

Use  by  witnesses  to  refresh  memory.  Wit- 
nesses, IS  253-^57. 

Variance  between  pleading  and  proof  as  to 
written  instruments.   Pleading,  |  394. 

Veri6cation  of  pleadings  in  actions  on  written 
instruments.   Pleading,  S  'JQl. 

Writings  as  hearsay  evidence.  Evidence,  8 
818. 

Fmrtlealar  eliisses  of  writtea  laatroHenta. 

Abstbacts  or  Title. 

Appointment  of  agents.  Pbikcipal  and 
Agent,  fl  10,  11,  117. 

Articles  of  associati(Hi  or  certificate  of  Incor- 
poration.   Cobpdbatiohs,  8  IS. 

ASSIOHHENTB,  ff  40-44. 

Assignhents  fob  ^ENEnT  or  Cbbdxtobs. 
Award    of   arbitrators.    Abbitbation  and 

AWABD.  IS  48-89. 
Bills  and  Notes. 
Bills  of  lading  and  shipping  receipts— 

Cabbibbs.  81  47-«9. 

Shifpino,  I  106. 


Bondb. 

Certificates  of  deposit.   Banks  and  BANznro, 

I  152. 
Chattel  Hobtgaoes. 
Checks— 

Barks  and  Bankzkg,  H  137-141, 145. 

Bills  and  Notsb,  |  1& 
COHFOSinORS  WITH  Gbeditobs. 
Coupbomisb  and  Settlement. 
Contracts,  construction  and  operation.  Cos- 
TBACTS,  SI  143-235. 

Ezecutioo.   ConnACTS,  81  32-4S. 

Modification.   Cohtbacts,  f  238. 
Contracts  of  sale — 

Sales,  H  27-29. 

Vendob  and  Pubchasbb,  H  30-26. 
Dedication  <tf  property  to  public  use.  Dbdi- 

CATXOH.  H  17.  22-28. 
Deeds.  Deeds. 

Of  trust   Tbcsts,  H  10-22. 
Execution  of  powers.    Powebb,  |  34. 

GUABANTT,  88  8-11. 

Indemnity  bonds.    Indemnity,  8  4. 
Indentures  of  apprenticeship.  APPBEirncK, 

I  a 

Indictment  and  Infobmation. 

Insurance. 

Leases— 

Landlord  and  Tenant,  |  24. 

Mines  and  Minbbals,  8  58. 
mortoaoes. 

Petition  for  rehearing  in  appellate  court  Af- 

PEAL  AND  EBROB,  §  833. 

Principal  and  Surety,  88  18-23,  25-aJ. 
Receipt  for  money  paid.    Patment,  ff  6j,  70, 
74. 

Receivers'   certificates.     Recutebs.  H  iSH- 
128. 

Recognizances. 
Release. 
Hales,  §8  27-29. 
Stipulations. 
Subscriptions. 

Warehonse  receipts.   Wabxhocseubit,  H 

17. 

Warrant  or  other  written  authority  of  attorney. 

Attornet  and  Client.  S  73. 
Or  power  of  attorney  to  confess  jn^menL 

Judgment,  8  45. 
Wills. 

INSULTING  UNGUAGE. 

See— 

Disobdeblt  Conduct. 

Provocation  for  homicide.    Hohicide,  |  45b 

INSURABLE  INTEREST. 

See  Insubance,  IS  114-122.  767. 
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Scope-Note. 

PNCTjUDBS  tbe  regolatloii  and  conduct  of  the  buslneBs  of  Insurance,  In  every  fbrm, 
by  individual  underwriters  or  corporations,  mutual  or  co-operatire  associations,  and  In- 
surance agoits  or  brokers;  organization,  powers,  and  liabilities  of  Insurance  companies 
and  associations,  and  rights  and  liabilities  of  their  members,  officers,  and  agents;  and  con- 
tracts of  insurance,  and  rights,  liabilities,  and  remedies  incident  thereto. 

[ElXOLnDEJS  associations  for  mutual  boneflt  otherwise  tlian  by  insurance  (see  Bencfi- 
cfal  AsKu^attoM) ;  burning  property  to  defraud  Insurers  (see  Anon;  Fires) ;  and  taxation 
of  capital,  stock,  or  propoty  of  insurance  companies  (see  TaxatUm).  For  complete  list  of 
matters  excluded,  see  cross-references,  post.] 


Analysis. 

I.  Control  and  Regulation  in  General. 

§  3.  Power  to  control  and  regulate. 
§  4.  Constitutional  and  statutory  provisions. 
§  7.  License  fees  and  taxes. 
§  9.  Reports  and  statements. 
§  10.  Supervision  by  public  officers  or  courts. 
§  15.  Foreign  underwriters  or  companies  and  their  agents. 

§  16.  What  constitutes  "doing  business." 

1 17.           Application  of  local  laws. 

§  18.    Subjection  to  special  requirements. 

§  19.           Retaliatory  legislation. 

§  20.           Local  authority  or  license  and  license  fees  or  taxes. 

§  24.    Effect  of  noncompliance  with  law. 

§  25.           Civil  liability  of  agents. 

26.    Actions. 

30.  Offenses  by  agents  or  brokers. 
§  31.  Offenses  by  persons  dealing  with  insurers. 

II.  Insurance  Companies. 

(A)  Stock  Companies. 

§  32.  Incorporation,  organization,  and  existence. 
§  33.  Capital  and  stock. 
§35.  Officers. 

§  36.  Franchises  and  powers. 

§  41.  Insolvency  and  dissolution. 

1 44.   Remedies  and  proceedings  on  insolvency. 

(B)  Mutual  Companies. 

§  52.  Incorporation,  organization,  and  existence. 
§  54.  Constitutions  and  by-laws. 
§  55.  Members. 
§  56.  Officers. 

§  57.  Franchises  and  powers. 

§58.  Special  funds. 

§  61.  Insolvency  and  dissolution. 

§  62.           Insolvency  and  its  effect  in  general. 

§  63.           Rights  and  liabilities  of  members  on  insolvency. 

§  66.    Reorganization. 

§  70.           Assets  and  receivers. 

§  71.  Assessments  by  receivers. 

§  72.  Distribution  of  assets  and  funds. 

TUs  IMcrat  Is  «OHpll«d  on  th«  Kcy-Nnmlwr  nymUm.  Tog  explmMatlsa,  se«  pass  UL 

[5  iDd.  Dig.— Page  891]  ^  i 

Digitized  by  VjOOQiC 


INSURANCE. 


||Id4.DIc— FactMl 


IIL  Insurance  Agents  and  Brokers. 

(A)  Agency  for  Insurer. 

§  73.  The  relation  in  general. 

§  74.  Appointment  or  employment  of  agent. 

§  78.  Scope  and  extent  of  agency. 

§  80.  Authority  and  duties  of  agent  as  to  insurer. 

1 82.  Accountmg  by  agent. 

§  84.  Compensation  of  agent. 

§  85.  Breach  of  contract  by  principal. 

§  86.  Extent  and  exercise  of  powers  of  agents. 

§  88.    General  or  special  agents. 

§  89.  Assistants  and  clerks  of  agents. 

§  91,  Effect  of  instructions  to  agent. 

§  99.  — —  Evidence  as  to  authority. 

§  93.  Unauthorized  and  wrongful  acts  of  agent. 

§  94.  Ratification. 

(B)  Agency  for  Applicant  or  Insured. 

§  96.  Creation  of  agency  to  procure  insurance  in  general 
§  97.  Creation  of  agency  for  both  parties. 

§  98.           In  general. 

§  99.    Effect  of  provisions  of  policy. 

§  103.  Authority  and  duties  of  agent  as  to  principal. 

IV.  Insurable  Interest 

§  114.  Necessity  in  general. 

§  115.  What  constitutes  interest  in  property. 

§  116.   What  constitutes  interest  in  human  life  or  heahli. 

§  117.  Estoppel  to  deny  interest. 

1 118.  Insurance  without  interest. 

1 119.  Wagering  policies  in  general. 

1 121.  Necessity  of  interest  to  sustain  assignment. 

§  122.  Assignment  of  policy  to  person  without  interest. 

V.  The  Contract  in  General. 

(A)  Nature,  Requisites,  and  Vaudity. 

§  124.  Nature  of  the  contract. 
§  125.  What  law  governs. 

§  127.  Existence  and  condition  of  subject-matter. 
§  128.  Executory  agreements  to  insure. 
§  139.  Powers  of  agents  in  respect  of  contracts  in  generaL 
§  130.  Application  or  offer  and  acceptance. 
131.  Validity  of  oral  contracts. 

133.  Form  and  requisites  of  policy. 

134.  Papers  accompanying  policy. 
136^  Delivery  and  acceptance  of  policy. 

§  137.  Payment  of  premium  or  dues. 
§  138.  Validity  in  general. 

§  141.  Estoppel  or  waiver  as  to  defects  or  objections. 
§  143.  Reformation. 
§144.  Modification. 

(B)  Construction  and  Operation. 
§  146.  Application  of  general  rules  of  construction. 
§  147.  What  law  governs. 

§  151,  Construing  together  policy  and  accompanying  papers. 
§  153.  Construing  statutes  and  charter,  by-laws,  or  rules  of 

insurer  as  part  of  policy. 
§  155.  Evidence  to  aid  construction. 
§  156.  Parties  to  contract  and  relations  between  them. 
1 161.  Property  covered  by  insurance  against  fire  or  other 

cause  of  loss. 
§  162.          In  general. 


XUs  Dlsast  ts  eomvUed  on  tlw  Kes-Kwnber  Byttm.  For  wvUutloB, 

Digitized  by 


tS  Ind.  Ols.-Pace  8«] 


INSUBANCB. 


V.  The  Contract  in  General — Continued. 

(B)  Construction  and  Opbbation — Continued. 

§  163.    Description  of  property. 

1 165.           Description  of  location, 

§  170.  Amount  of  insurance. 

§  171.   Amount  fixed  by  policy  in  general. 

§  176.  Term  and  duration  of  risk. 

§  177.  Term  fixed  by  policy  in  general. 

§  178.  Voyage  or  time  policies  of  marine  insurance. 

§  179.  Entire  or  severable  contract. 
§  1791/2-  Loans  on  policies. 

VI.  Premiums,  Dues,  and  Assessments. 

§  181.  Right  of  insurer  to  premiums. 
§  186.  Payment  of  premiums. 

1 187.  Notes  for  premiums. 

1 188.  Actions  for  premiums. 
§  189.  Premium  or  deposit  notes. 
§  190.  Grounds  of  assessment  in  general. 
§  191.  Power  and  duty  to  make  assessment. 
§  192.  Liability  to  assessment 
§  193.  Amount  of  assessment. 

197.  Enforcement  of  assessment. 

198.  Refunding  or  recovery  of  premiums  or  assessments  • 

paid. 

VII.  Assignment  or  Other  Transfer  of  Policy. 

§  199.  Assignability  of  policies. 
§  200.  What  law  governs. 

§  203.  Right  of  insured  to  assign  life  or  accident  policies. 
§  207.  Consent  of  insurer. 
§  808.  Validity  of  oral  assignment. 
§  209.  Form  and  requisites  of  assignment  in  writing. 
§  212.  Validity  of  assignment  in  general. 
§  213.  Construction  of  assignment. 
214.  Transfer  without  formal  assignment. 
213.  Transfer  of  subject  of  insurance  without  policy. 

Vni.  Cancellation,  Surrender,  Abandonment,  or  Rescission  of  Policy. 

§  226.  Revocability  of  contract  in  general. 
§  228.  Right  of  insurer  to  cancel. 
§  229.  Notice  to  cancel. 

§  230.  Repayment  of  unearned  premium  on  cancellation. 

232.  Acts  constituting  cancellation. 

233.  Validity  of  cancellation. 
235.  Evidence  of  cancellation. 
237.  Remedies  for  wrongful  cancellation. 

§  238.  Right  of  insured  to  surrender  in  general. 

239.  Right  to  surrender  life  or  accident  policies. 

240.  Acts  constituting  surrender  and  acceptance. 
§  247.  Rescission  by  insurer. 
§  248.  Rescission  by  insured  or  beneficiary. 
§  249.  Actions  for  rescission. 

IX.  Avoidance  of  Policy  for  Misrepresentation,  Fraud,  or  Breach  of  War- 
ranty or  Condition. 

(A)  Grounds  in  Generai.. 

§  252.  Representations. 
§  253.           In  general. 

254.    Falsity. 

255.    Materiality. 

§  256.           Effect  of  misrepresentation. 


TUs  IHsMt  Im  eamptled  om  thm  Kcy-Noabar  Syiten.  For  explMiatloat  Bas* 

Digitized  byVjOO^ 


INSURANCB. 


Ind.  Dig.— Psgc  Ml 


IX.  Avoidance  of  Policy  for  Misrepresentation,  Fraud,  or  Breach  of  War- 
ranty or  Condition — Continued, 

(A)  Grounds  in  General — Continued. 
§  257.  Concealment. 

§  258.          In  general. 

§  263,  Warranties. 
I  264.           In  general. 

§  265.           Distinction  between  warranties  and  representa- 
tions. 

§  266.           Warranties  as  part  of  contract, 

§  267.  Fulfillment  or  breach. 

1 268.  Effect  of  breach. 

§269.  Conditions  precedent. 
§  370.           Effect  of  breach. 

(B)  Matters  Relating  to  Property  or  Interest  Insussd. 
§  274.  Description  of  building  in  general. 
§  277.  Condition  of  building. 
§  278.  Use  of  building. 
§  279.  Occupation  of  building. 
§  281.  Amount  or  value. 

282.  Title  or  interest  of  insured. 

283.  Incumbrances. 
§288.  Other  insurance. 

(C)  Matters  Relating  to  Person  iNSUREa 
§  291.  Health  and  physical  condition. 
§  292.  Medical  attendance. 
§  293.  Family  history. 

298.  Interest  of  assured  or  beneficiary, 
300.  Previous  application  for  insurance. 

X.  F(»friture  of  Policy  for  Breach  of  Promissory  Warran^,  Covenant, 
or  Condition  Subsequent. 

(A)  Grounds  in  General. 

§  304.  Continuing  or  promissory  warranties, 

§  306.  Conditions  subsequent. 

§  307.    Conditions  in  general. 

§  308.    Fulfillment  or  breach. 

§  310.  Notice  and  proceedings  to  give  effect  to  forfeiture. 
§  311.  Parties  affected  by  forfeiture  of  policy. 

(B)  Matters  Relating  to  Property  or  Interest  Insused. 

§  312.  Subjects  of  marine  insurance  in  general. 

§  314.  Deviation  or  other  change  of  voyage. 

§  316.  Buildings  in  general. 

§  319.  Change  in  use  of  building. 

§  320.  Illegal  use  of  building. 

§  322.  Change  in  occupancy  of  building. 

I  323.  Building  becoming  vacant. 

I  326.  Keeping  or  use  of  prohibited  articles. 

§  328.  Change  of  title  or  interest. 

§  330.  Incumbrances. 

§  335.  Keeping  books,  papers,  and  safe. 

§  336.  Additional  insurance. 

(C)  Matters  Relating  to  Person  Insured. 

§  341.  Change  in  habits. 

(D)  Assignment  of  Policy. 

§  346.  Sufficiency  of  consent  of  insurer. 

(E)  Nonpayment  of  Premiums  or  Assessments. 

§  349.  Default  as  ground  of  forfeiture  in  generaL 
§  352.  Notice  of  time  for  payment. 
 §  353.  — —  Necessity. 
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X.  Forfeiture  of  Policy  for  Breach  of  Promissory  Warranty,  Covenant, 
or  Condition  Subsequent — Continued. 
(E)  Nonpayment  op  Premiums  or  Assessments— Continued. 

§  354.    Sufficiency. 

§  356.  Extension  of  time  for  payment. 

I  367.          In  general. 

§  358.    By  agent  or  broker. 

§  359.  Sufficiency  of  payment  or  tender  to  prevent  forfeiture. 

§  360.    In  general. 

§  361.    To  agent  or  broker. 

§  362.  Excuses  for  nonpayment. 

§  363.  Rights  of  insured  after  default. 

§  364.           In  general. 

§  367.          Insurance  for  limited  term  or  amount. 

§  368.          Paid-up  policy  or  value. 

§  370.    Actions. 

XI.  Estoppel,  Waiver,  or  Agreements  Affecting  Right  to  Avoid  or  Forfeit 
Policy. 

§  371.  Application  of  doctrines  of  estoppel  and  waiver. 
§  372.  What  conditions  may  be  waived, 

§  373.  Liability  of  insurer  to  estoppel  by  acts,  conduct,  or 

statements  of  officers  or  agents. 
§  374.  Powers  of  officers  or  agents  respecting  waiver. 

§  375.    In  general. 

§  376.           Effect  of  provisions  of  policy. 

§  377.  Knowledge  or  notice  of  facts  in  general. 

378.  Knowledge  of  or  notice  to  officers  or  agents. 

379.  Insertion  of  false  answers  in  application  by  agent  or 
under  his  direction. 

§  381.  Form  and  requisites  of  express  waiver. 
§  383.           Oral  waiver. 

§  386.  Waiver  of  provisions  of  policy  as  to  mode  of 

waiver. 

388.  Implied  waiver  in  general. 

389.  Issuance  and  delivery  of  policy  without  objection. 

390.  Failure  to  assert  forfeiture  or  to  cancel  or  rescind 

policy. 

§  392.  Demand,  acceptance,  or  retention  of  premiums  or  as- 
sessments. 
§  393.  Consent  to  assignment  of  policy. 
§  396.  Requiring,  accepting,  or  retaining  proofs  of  loss. 
§  397.  Participating  in  adjustment  of  loss. 
§  399.  Payment  of  loss. 

§  400.  Provisions  of  policy  against  forfeiture. 
Xn.  Risks  and  Causes  of  Loss. 

(A)  Marine  Insurance. 
1 402.  Marine  risks  in  general. 
§  404.  Perils  of  rivers,  lakes,  and  inland  waters. 
§405.  Fire. 

§  417.  Wrongful  acts  of  owners,  master  or  crew. 

(B)  Insurance  of  Property  and  Titles. 

418.  Limitations  of  risk  as  to  place. 

419.  Situation  of  property  insured. 

§421.  Fire. 

(C)  Guaranty  and  Indemnity  Insurancs. 
(p)  Life  Insurance. 

§  443.  Death  in  violation  of  law. 

§  444.  Suicide. 

§  445.    In  general. 
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XII.  Risks  and  Causes  of  Loss — Continued. 

(D)  Life  Insurance — Continued. 

§  44fi.           Effect  of  insanity. 

§  447.  Proximate  cause  of  death. 

(E)  Accident  and  Health  Insurance. 
§  449.  What  constitutes  accident  in  general. 
§  451.  Risks  and  exceptions  in  policy  in  general. 
§  452.  Risks  of  travel,  railroads,  and  other  conveyances. 

455.  External,  violent,  and  accidental  means  of  injury. 
461.  Voluntary  or  unnecessary  exposure  to  danger, 
§  462.  Violation  of  law. 
§  464.  Intentional  injuries. 
§  465.  Suicide  or  self-inflicted  injuries. 
§  466.  Proximate  cause  of  injury  or  death. 
§  467.  Limitations  as  to  time  of  death  or  disability  caused  by 
accident. 

XIII.  Extent  of  Loss  and  Liability  of  Insurer. 

(A)  Marine  Insurance. 

§477.  General  average  contribution. 

§  481.  Duties  of  owners,  master,  or  crew  after  loss. 

§  487.  Expenditures. 

§  488.           In  general. 

§  489.  — —  Under  sue  and  labor  clause  of  poHqr. 

(B)  Insurance  of  Property  and  Titles. 

§  498.  Value  of  property  destroyed. 

§499..          In  general. 

§  502.  Amount  of  damage  to  property, 
§  504.  Effect  of  other  insurance. 
§  505.  Duties  of  insured  after  loss. 

(C)  Guaranty  and  Indemnity  Insurance. 

§  513.  Expenditures. 

(D)  Life  Insurance. 

§  518.  Limitation  of  liability  to  amount  of  assessment. 
§  523.  Deductions  and  offsets. 

(E)  Accident  and  Health  Insurance. 

§  534.  Total  disability. 

§  538.  Immediate,  continuous  or  permanent  disability. 
§  539.  Death  from  accident. 
§  531.  Classification  of  risk. 
§  533.  Deductions  and  offsets. 

XIV.  Notice  and  Proof  of  Loss. 

§  533.  Effect  of  requirements  of  policy  in  general. 

§  535.  Necessity  of  notice. 

§  536.  Necessity  of  statement  or  proof  of  loss. 

I  537.  Persons  who  may  give  notice  or  make  proof. 
§  538.  Persons  to  whom  notice  or  proof  may  be  given  or 
made. 

§  539.  Time  for  notice  and  proof. 
§  543.  Proofs  of  death  of  or  injury  to  insured. 
§  544.  Production  of  documentary  evidence. 
§  546.  Certificate  of  magistrate  or  other  officer. 
§  550.  Effect  of  statements  and  proofs  in  general. 
§  551.  Defects  and  amendments. 
§  552.  Misstatements  or  omissions. 
§  553.  Fraud  or  false  swearing. 

§  554.  Estoppel  or  waiver  as  to  notice  and  proofs  or  defects 

and  objections. 

§  555.    In  general.  , 

§  556.  — - —  Powers  of  officers  or  agents. 
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XIV.  Notice  and  Proof  oi  Loaa — Continued. 

557.  —  Express  waiver. 

558.           Implied  waiver  in  general. 

§  559.    Denial  of  liability. 

§  560.           Failure  to  object  or  to  state  ground  of  objection. 

§  561.           Adjustment  of  loss  and  negotiations  for  settle* 

ment. 

XV.  Adjustment  of  Loss. 

566.  Effect  of  adjustment. 
569.  Agreement  for  appraisal  or  arbitration. 
572.  Proceedings  on  appraisal  or  arbitration. 
§  574.  Validity  and  effect  of  appraisal  or  award. 
§  576.  Estoppel  or  waiver  as  to  adjustment  or  arbitration. 
§,579.  Settlement  between  parties. 

XVI.  Right  to  Proceeds. 

§  580.  Policy  payable  to  owner  of  property  or  interest  in- 
sured. 

§  581.  Policy  payable  to  or  for  benefit  of  mortgagee  of  prop- 
erty msured. 

§  583.  Life  or  accident  policy  payable  to  insured,  bis  repre^ 
sentatives,  or  estate. 

584.  Life  or  accident  policy  designating  beneficiary. 

585.          Rights  of  persons  designated  in  general. 

586.   Vested  interest  of  beneficiary. 

587.           Change  of  beneficiary. 

§  590.           Rights  of  creditors. 

§  591.  Life  policy  for  benefit  of  creditor. 
§  593.  Assignee  of  policy  before  loss. 
§  594.  Assignment  of  claim  for  loss. 

XVII.  Payment  or  Discharge*  Contribution,  and  Subrogation. 

§  599.  Mode  and  sufficiency  of  payment. 
§  600.  Effect  of  payment. 
§  608.  Damages  for  refusal  of  payment. 
§  603.  Release  or  discharge  from  liability. 
§  605.  Subrogation  of  insurer. 

§  606.           On  payment  of  loss  in  general. 

§  607.  Under  assignment  of  rights  of  insured. 

XVIII.  Actions  on  Policies. 

§  608.  Nature  and  form  of  remedy. 

§  611.  Grounds  of  action. 

I  613.  Conditions  precedent  in  general. 

§613.  Demand. 

§  614.  Defenses. 

§  615.           In  general. 

§  617.  Jurisdiction. 
§  618.  Venue. 

§  620.  Limitations  by  provisions  of  policy. 

§  622.   Time  within  which  action  must  be  brought 

I  623.  Waiver  of  limiution. 

§624.  Parties. 
§  625.  Process. 
I  626.    In  general. 

§  627.           Against  foreign  insurance  companies. 

§  628.  Declaration,  complaint,  or  petition. 

§  629.    Form  and  requisites  in  general, 

§  630.    Insurable  interest. 
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XVIII.  Actions  on  Policies — Continued. 

§  631.  Setting  forth  or  annexing  policy  and  accompany- 
ing documents. 
§  632.           Description,  situation,  and  condition  of  subject- 
matter. 

§  633.    Title  or  interest  of  insured. 

§  ti34.    Performance  or  waiver  of  conditions. 

§  t)35.    Loss  and  cause  thereof. 

§  636.   Other  insurance. 

§  639.   Anticipating  defenses. 

§  640.  Plea,  answer,  or  affidavit  of  defense. 

§  641.  Replication  or  reply  and  subsequent  pleadings. 

§  642.  Demurrer. 

§  643.  Amended  and  supplemental  pleadings. 
§  645.  Issues,  proofs,  and  variance. 
§  646.  Presumptions  and  burden  of  proof. 
§  647.  Admissibility  of  evidence. 

§  648.   In  general. 

§  651.          Policy  or  other  contract. 

§  653.           Interest  or  title  of  insured. 

§  654.           Performance  or  breach  of  warranty  or  condition. 

§  65414.    Payment  of  premiums. 

§  655.    Fraud  or  misrepresentation. 

§  658.          Loss  or  damage  to  property,  and  cause  thereof. 

§659.          Death  of  or  injury  to  person  insured  and  cause 

thereof. 

§  660.  Valuation  of  property. 

I  661.          Amount  of  loss. 

§  662.  Notice  and  proof  and  adjustment  of  loss. 

§  664.           Estoppel  or  waiver. 

§  665.  Weight  and  sufficiency  of  evidence. 

§  667.  Conduct  of  trial. 

§  668.  Questions  for  jury, 

§  669.  Instructions. 

I  670.  Verdict  and  findings. 

§  672.  Judgment. 

§  674.  Appeal  and  error. 

XIX.  Reinsurance. 

§  676.  Power  and  right  to  reinsure  risk. 
§  677.  The  contract  in  general. 

I  678.           Requisites  and  validity. 

§  679.    Construction  and  operation. 

§  684.  Extent  of  liability  of  reinsurer. 

§  686.  Actions  on  contracts  of  reinsurance. 

XX.  Mutual  Benefit  Insurance. 

(A)  Corporations  and  Associations. 

§  690,  Authority  or  license  to  do  business. 
§  692.  Incorporation  and  organization. 
§  693.  Constitutions  and  by-laws. 
§  694.  Membership. 

§  696.  Powers  of  association  in  general. 

§  607.  Superior,  subordinate,  and  affiliated  bodies. 

§  700.  Insolvency  and  dissolution. 

§  708.    Assets  and  receivers. 

§  710.           Distribution  of  assets  and  funds. 

(B)  The  Contract  in  Generai,. 

§  711.  Nature  of  the  contract. 

§  713.  Application  and  acceptance. 

§714.  Form  and  requisites,  of  certificates  of  membership. 
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XX.  Mutual  Benefit  Insurance — Continued. 

(B)  The  Contract  in  Genrrai, — Continued. 
§  715.  Application  as  part  of  contract. 

717.  Constitution,  by-laws,  or  rules  as  part  of  contract. 

718.           Existing  provisions. 

719.          Subsequent  provisions  or  amendments. 

733.  Misrepresentation,  fraud,  or  breach  of  warranty. 

§  784.  Estoppel  or  waiver  as  to  defects  or  objections. 
§  725.  Modification  and  reformation. 
§  726.  Construction  and  operation  in  general. 
§  7261^.  Classification  of  risk. 
§  727.  Assignment  or  other  transfer, 
§  728.           In  general. 

(Q  Dues  and  Assessments. 

§  731.  Nature  and  grounds  of  Obligation. 

§  732.  Grounds  of  assessment. 
§  734.  Liability  to  assessment. 
§  736.  Levy  of  assessment. 
§  737.  Notice  of  assessment. 
§  739.  Time  for  payment. 
§  740.  Mode  and  sufficiency  of  payment. 
§  742.  Actions  for  dues  or  assessments. 

(D)  Forfeiture  or  Suspension. 
§  748.  Violations  of  terms  or  conditions  of  contract. 
§  749.  Nonpayment  of  dues  or  assessments. 

750.  Default  as  a  ground  of  forfeiture  in  general, 

751.           Notice  of  time  for  payment. 

§  753.          Sufficiency  of  payment  or  tender  to  prevent  for- 
feiture. 

§  754.   Excuses  for  nonpayment. 

I  755.  Estoppel  or  waiver  affecting  right  of  forfeiture, 
§  756.  Notice  and  proceedings  to  give  effect  to  forfeiture. 

757.  Effect  of  forfeiture  or  suspension. 

758.  Reinstatement. 

§  759.    Right  in  genera!. 

§  760.    Payment  of  arrears. 

§  763.   Waiver  of  objections. 

(E)  Beneficiaries  and  Benefits. 
§  766.  Status  of  beneficiaries  in  general. 
§  767.  Insurable  interest  of  beneficiary. 
§  768.  Persons  who  may  be  beneficiaries. 
§  769.    In  general. 

§  771.          Provisions  of  charter  or  by-laws. 

772.  Designation  of  beneficiary. 

773.    In  general. 

§  779.  Change  of  beneficiary. 

§  780.    Right  to  change  in  general. 

§  782.    Rights  of  beneficiary  previously  designated. 

783.    Vested  interest  of  beneficiary. 

784.           Mode  of  changing  designation. 

■§  786.  Loss  or  contingency  on  which  benefits  become  pay- 
able. 

§  787.           In  general. 

§  7S8.    Suicide. 

§  789.  Notice  and  proof  of  loss. 

§  790.  Discretion  of  association  as  to  allowing  benefits. 

^791.  Amount  of  benefits. 

§  793.  Rights  of  beneficiaries  to  proceeds. 
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XX.  Mutual  Benefit  Insurance — Continued. 

(E)  Beneficiaries  and  Benefits — Continued. 

§  798.  Payment  of  benefits. 

§  801.  Release  or  discharge  of  association  from  liability. 

(F)  Actions  for  Benefits. 

§  803.  Provisions  of  charter,  by-laws,  or  certificate  of  mem- 
bership. 

§  804.    Right  of  action  in  general. 

§  805.           Resort  to  courts  for  settlement  of  disputes. 

§  809.  Defenses. 

§  814.  Process  and  appearance. 

§815.  Pleading. 

§816.  Evidence. 

§  817.           Presumptions  and  burden  of  prooL 

§  818.    Admissibility. 

§  819.           Weight  and  sufficiency. 

§820.  Amount  of  recovery. 

§  821.    In  general. 

■   §823.  Trial. 

§  8S4.           Conduct  in  general. 

§  825.    Questions  for  jury. 

§  826.   Instructions.  ' 

§  837.  Verdict  and  findings. 

§  833.  Appeal  and  error. 


Cross-References. 


See-' 

Annuities. 

B£NEnciAL  Associations. 

County  buildings.    COUNTIES,  |  38. 

Election  under  will  of  insured.     Wills,  H 

781,  785,  794. 
Blxemption  of  life  insurance  policy  or  proceeds 

thereof  from  legal  process.    EICEUPTION8,  | 

50. 

laterest  in  iwlicy  as  property  subject  of  de- 
scent.   Descent  and  Distribution,  1  8. 
Mortgaged,  premiaea,  rigbta  and  liabilities  of 
parties.   Mobtgaoes,  f  201. 
Premiums  included  in  amount  required  to 
redeem  from  forecJoBure.   Mobtoaoes,  { 
600. 

Payment  of 'premiums  fraudulent  as  to  cred- 
itors.    FBAUDULXNT  CONTKTANCBS,  f  39. 


Policy  of  ImuruiCQ  a*  eoastltotliiK  aeptnte 
property  of  married  woman.   Husband  axd 
Wire,  f  110. 
Reduction  of  loss  by  Insnrance  as  gioiind  for 
mitigation  of  damages— 
Dauaobs,  9  64. 
Dkath,  {  91. 
Reformation  of  insurance  policies.  Bkfoui- 

TION  OF  INSTBUMENTS,  |  & 

Replevin  of  policy.    Replevin,  |  8. 
Specific  performance  of  contracts  for  insurance. 

Specific  Pebfobuancb,  f  78. 
Surety  companies.   Fbincipal  and  Scbett,  I 

58. 

Taxation  of  insurance  companies  and  property, 
liability.    Taxation,  S|  13S-141. 
Of  insurance  poUdes,  Uabilitr*  Taxahos, 
i  141. 


X.  COHTBOL  AND  REGUIiATZOH  IK 
GENERAIm 

Mutual  benefit  insurance  companies,  see  post, 

t  3.   Power  to  ooKtvol  mnd  Msolftt*. 

W     (Snp.  1864) 

Insurance  companies  are  not  favoritea  of 
the  law. — Kentucky  MuL  Ins.  Go.  T.  Jenks,  5 
Ind.  9a 

[b]    (8«P.  1906) 

The  Legislature  has  no  power  to  enact  a 
statute  prohibiting  citizens  of  the  state  from  en- 


tering into  contracts  ontside  of  the  state,  insur- 
ing property  within  its  boundaries,— Swing  v. 
Hill,  165  Ind.  411,  75  N.  EL  65S. 

Fob  Oases  fbok  Otheb  States, 

Sat  28  (^NT.  Dio.  Insurance,  i  S. 
See,  also,  22  Qyc.  p.  13S7. 

8  4.   CoBstltntioBal  ud  stotatory  prwri- 
■lovs* 

Coostming  statutes  and  charten  as  part  of 

policy,  see  poet,  8  152. 
Pleading,  see  post,  |  641. 
Subjects  and  titles  of  acts,  see  STATtrTES,  f 

lis. 
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The  ftct  prescriMnc  the  temw  on  which 
agent!  of  foreign  coiporations  may  traneact 
borineiB  in  Indiana  (1  Rev.  St.  p.  242)  is  clear 
and  anamUfuoni,  without  reference  to  other 
le^slation,  and  indodes  foreign  inaarance  com- 
panies, thoagb  an  attempt  was  made  to  qiecial- 
ly  nvnlate  fordgn  insurance  companies  by  an 
nnconatitational  enactment— Biaing  Sun  Ins. 
Oo.  T.  Slaughter,  20  Ind.  SS!D. 

lb]  (B11P.187S) 
1  Rev.  St  p.  242.  providing  the  terms  up- 
on which  agenta  (tf  foreign  corporations  shall  be 
permitted  to  transact  business  within  the  state, 
is  repealed  so  far  as  It  relates  to  foreign  in- 
surance companies  by  act  of  December,  1865, 
forbidding  agents  of  such  insurance  companies 
to  transact  bosinesB  in  the  state  without  first 
procuring  a  certificate  of  authority  from  the 
auditor,  and  when  an  agent  of  a  foreign  in- 
surance company  complies  with  the  provisions 
of  act  of  December,  1805,  his  authority  to  act 
as  agent  within  the  state  ia  complete.— Hoff- 
man    Banks,  41  Ind.  1. 

[c]     (§np.  1ST8) 

Act  Jane  17,  1852,  Imposed  certain  re- 
quirements on  forei^  corporations  doing  busi- 
ness within  the  state.  Afterwards  Act  Dec. 
21,  1865,  was  passed,  regulating  foreign  insur- 
ance companies  doing  business  in  the  state, 
which  related  (1)  "to  companies  incorporated  by 
any  other  state  within  the  state  of  Indiana," 
and  (2)  to  those  "incorporated  by  aoy  govern- 
ment foreign  to  the  United  States."  Held,  that 
an  insurance  company  created  by  act  of  con- 
gress in  the  District  of  Columbia,  and  doing 
business  in  the  state  of  Indiana,  was  not  in- 
cluded in  either  of  the  classes  named  in  the 
act  of  1865,  and  hence  that  act  did  not  implied- 
ly repeal  the  act  of  1852  as  to  such  company. 
—Daly  V.  National  Life  Ins.  Co.  of  United 
States  of  America,  64  Ind.  1. 

tn    (Sup*  U8S) 

Rev.  St.  1881,  i  3T72,  empowering  the  au- 
ditor of  state  to  sue,  either  by  the  attorney 
general  or  such  other  attorneys  as  he  may  des- 
ignate, for  violation  of  the  act  relating  to  tor- 
eign  insurance  companies  doing  business  in  the 
state,  does  not  repeal  section  5668,  providing 
that  the  attorney  general  shall  sue  for  amounts 
due  the  state  from  any  source,  but  is  simply 
cumulative;  and  an  action  against  a  foreign 
insurance  company  for  taxes  and  license  fees 
due  the  state  is  properly  brought  by  the  state 
on  the  relation  of  the  attorney  general. — State 
ex  ret  Baldwin  v.  Insurance  Co.  of  North 
America.  115  Ind.  257,  IT  M.  B.  574. 

[el     (9dp.  1899) 

Under  Act  Feb.  10,  1899  (Acts  1800,  p.  30) 
{  17,  declaring  that  no  order,  judgment,  or  de- 
cree interfering  with  the  prosecution  of  the 
bndaess  of  an  insurance  company  organized 
under  tbe  act  shall  be  made,  except  on  appli- 
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cation  <d!  tbe  attorney  general,  the  court  has  no 
jurisdiction  of  the  subject-matter  of  a  suit 
brought  by  another  than  the  attorney  gHieral  to 
enjoin  such  a  company  doing  certain  business.— 
Lowety  v.  State  Life  Ins.  Co.,  54  N.  B.  442, 
153  Ind.  100. 

Fob  Gases  ntou  Otheb  Bja'ob, 

Skb  28  CiNT.  Dio.  Insurance,  H  4,  14. 
See,  aJao,  22  Cyc.  pp.  1387-1390. 

{  7.  IiloeBse  fooa  and  taxM. 

As  denial  of  equal  protection  of  laws,  see  Con- 
stitutional Law,  i  230. 

Foreign  underwriters  or  companies,  see  post,  S 
20. 

B^OB  Cases  tslou  Otheb  States, 

See  28  Cent.  Dia.  Insurance,  |  6. 
See,  also,  22  Cyc.  p.  1390. 

§  9.  Rwporta  and  atatoBiomta. 

Subjects  and  titles  of  acts,  see  Statctes,  S 
113. 

For  Cases  feoh  OrnEs  States, 

See  28  Cent.  Dig.  Insurance,  |  9. 
See,  also,  22  Cyc.  p.  1304. 

f  10.  8BpervlBlo&  ^  p«blio  ofleora  or 
ooarta* 

Service  of  process  on  Insurance  commissioner  or 
other  officer  in  action  oo  policy  iaaued  by  for- 
eign company,  see  post  1  627. 

[a]    (Sup.  1902) 

Acts  Sp.  Sess.  1805,  p.  105.  is  entitled,  "An 
act  relating  to  foreign  insurance  companies  do- 
ing business  in  this  state,"  etc.  The  amenda- 
tory act  of  1877  (Acts  1877,  p.  65)  was  entitled, 
"An  act  to  amend  section  one  of  an  act  entitled 
'An  act  regulating  foreign  Insurance  compa- 
nies doing  business  in  this  state,'  etc."  Section 
2  (being  Bums*  Rev.  St.  1901,  |  4925)  pro- 
vides tliat  the  state  auditor  shall  examine  or 
cauae  to  be  examined  every  detail  of  the  buri- 
ness  of  "any  company  transacting  the  bnriness 
of  insurance  in  tlie  state,"  etc.  Beld,  that  this 
section  must  be  construed  as  appU«ible  only  to 
fore^  insurance  companies,  and  under  It  the 
state  auditor  could  not  force  the  examination 
of  a  domestic  company.— State  ez  reL  Bart  v. 
Commercial  Ins.  Co..  64  N.  B.  466,  168  Ind. 
680. 

For  Caseb  from  Otheb  States, 

See  28  Cent.  Diq.  Insurance,  i  10. 
See,  also.  22  Cyc  p.  1388. 

§  IS.  ForelcB  anderwritsrs  or  eompaHles 
amd  tkoir  agreuts. 

Compensation  of  agent,  see  post.  S  84. 
Insurance  agents  and  brokers  in  general,  see 
post,  f  73. 

Mutual  benefit  association,  see  post,  {  690. 
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Payment  of  taxeis,  see  Taxation,  |  ^4. 
iiubjects  and  titles  of  acts,  see  Statl^es,  % 
113. 

Fob  Cases  fbom  Otheb  iSiATEs, 

See  2S  Cent.  Dig.  Insurance,  §§  i:i-33. 
See.  also,   10  Cyc.  pp.  12(50,  1201,  1277- 

127y.  22  Cyc.  pp.  1301-13^.  25  Cyc.  p. 

1525;  note.  24  L.  B.  A.  208. 

1 16.    Wkat  coiutitvtes  "dolnc  bwl^ 

nan.'* 

[a]  (Snp.  190&) 
The  appointing  of  an  agent  by  a  foreign 
insurance  comiiany,  or  tbe  taking  of  a  bond 
from  him,  does  not  amount  to  the  transaction 
of  any  business  of  insurance,  Tvithin  Rev.  St. 
18S1,  i  3765,  requiring  foreign  insurance  com- 
panies to  obtain  a  certificate  of  authority  from 
the  auditor  of  the  state  before  doing  business 
in  tbe  state.— Wilson  t.  CHiio  Fanners*  Ins.  Co., 
73  N.  £.  892,  164  Ind.  462. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dia.  Insurance,  S  17. 
See,  also,  22  Cyc.  p.  1391. 

5  17.         Applieatloii  of  loiwl  laws. 

[a]  (Sap>  1874) 

Before  an  insurance  company  incorporat- 
ed by  another  state  can  lavfully  transact  busi- 
ness in  this  state,  it  must  conform  to  the  re- 
quirements of  our  laws. — ParmerB*  &  Mer- 
chants' Ins.  Co.  V.  Harrah,  47  Ind.  230. 

Act  March  !>,  3855,  was  repealed  by  impll- 
catioD  BO  far  as  foreign  insurnnce  companies 
were  concerned  by  Act  June  17,  1852  {1  Uav. 

6  H.  Itev.  St.  1870,  p.  272),  as  the  two  acts 
were  repugnant,  and  the  last  express  will  of 
the  Legislature  must  prevail.— Id. 

[b]  (Snp.  1D0&) 

In  a  suit  by  a  trustee  for  creditors  of  a 
foreign  mutual  fire  insurance  company  to  re- 
cover a  statutory  liability  against  policy  hold- 
ers, it  was  no  defense  that  the  company  bad 
written  defendant's  policies,  insuring  property 
in  Indiana,  for  tbe  benefit  of  defendants,  who 
were  citizens  of  that  state,  without  having 
complied  with  its  insurance  laws;  the  Legis- 
ature  having  no  authority  to  prohibit  citizens 
from  making  contracts  outside  the  state  insur- 
ing property  within  its  boundaries.- Swing  v. 
Hill.  75  N.  E.  658,  165  Ind.  411. 

[c]  (App.  1908) 

By  Act  March  0,  1897  (Acts  1897,  p.  332, 
C  105)  §  25,  which  provided  that  certain  as- 
sociations in  transacting  business  in  this  state 
shall  he  subject  only  to  the  provisions  of  this 
act.  and  Acts  1897,  p.  332,  c.  195.  §  27,  pro- 
viding that  "all  laws  or  parts  of  laws  in  con- 
flict herewith  are  hereby  repealed,"  the  Legis- 
lature did  not  intend  to  relieve  foreign  accident 
associations  from  compliance  with  the  general 
laws  of  the  sUte.— Ph<£nix  Accident  &  Sick 
Benefit  Ass'n  t.  Latbrop,  SI  N.  B.  227,  41  Ind. 
App.  141. 


Fob  Cases  fhou  Otdeb  States. 

See  28  Cent.  Dig.  Insurance,  !  12. 

g  18.  —  Svbjeotlim  to  speetal  reqvlre- 
menti. 

[a]  (Snp.  1887) 

The  Legislature  has  tbe  constitaticnal 
right  to  prescribe  tbe  terms  upon  which  forei^ 
insurance  companies  may  transact  business  m 
Indiana.— Insurance  Co.  of  North  America  t. 
Brim,  111  Ind.  281,  12  N.  E.  315. 

[b]  (Sup.  1837) 

A  state  Legislature  has  authority  to  pre- 
scribe the  conditions  upon  which  a  foreign  in- 
surance corporation  may  do  business  within  iia 
territory,  and  the  fourth  section  of  the  act  of 
December  21,  1865  (Rev.  St.  1881,  {  37(J8),  re- 
quiring their  agent  to  retain  money  of  the  com- 
pany until  a  loss  of  which  he  has  notice  ii 
paid,  is  a  rightful  exercise  of  this  anthority. 
— Phenix  Ins.  Co.  v.  Burdett,  112  Ind.  201,  13 
N.  E.  70S. 

Fob  Cases  fbou  Otdeb  States. 

See  2S  Cent.  Did.  Insurance,  SS  13, 14. 

i  10.    BfltaUatorr  Icglalatlon. 

As  denial  of  equal  protectioD  of  laws,  see  Cos- 

STITUTIONAL  LaW*  |  230. 

[a]    (Snp.  ISSS) 

Money  which  may  have  or  may  become  dee 
to  the  state  from  any  foreign  insurance  com- 
pany under  tbe  provisions  of  tbe  retaliatorr 
section  of  tbe  statutes  regulating  foreign  iosur- 
ance  companies  doing  busioera  in  the  state  are 
or  will  be  due  and  payable  as  a  part  of  tbe 
terms  or  conditions  of  its  entering  tbe  state 
and  transacting  business  within  its  limits. 
Such  retaliatory  section,  therefore,  is  not  with- 
in the  constitutional  restriction  in  relation  to 
taxation. — State  ex  rel.  Baldwin  v.  Insuiance 
Co.  of  Xorth  America,  17  N.  E.  574,  115  lad. 
257. 

[bj  (Snp.  1888) 
The  Legislature  of  New  Torir  having  im- 
posed on  insurance  companies  of  other  states 
doing  business  there  a  tax  greater  ttian  that 
imposed  by  Indiana,  and  requiring  it  to  be  paid 
to  the  treasurer  of  the  fire  department  of  each 
city,  or  to  the  city  treasurer,  who  should  harp 
all  the  powers  of  such  treasurer  of  tiie  fire  de* 
partment  in  cities  where  there  was  none,  the 
treasurer  of  such  city  in  Indiana  cannot  main- 
tain an  action  against  a  New  York  company 
for  taxes  under  said  section,  as  the  collection 
thereof  Is  the  dnty  of  the  state  officers  only; 
Acts  1S73,  p.  205.  |  8,  providing  that  such 
companies  shall  report  their  earnings  to  tbe 
auditor  of  tbe  state,  and  pay  taxes  thereon 
into  tbe  state  treasury.- Blackmer  t.  Beyal 
Ins.  Co.,  115  Ind.  291,  17  N.  E.  58a 

Fob  Cases  from  Otiieb  States, 

See  28  Cent.  Dio.  Insurance,  |  15. 
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{  20.  —  Loeal  antkority  or  Umbm  and 
lloMUM  fees  or  taxM. 

I^resumptioti  on  appeal  in  action  for  Insorance 
premium,  see  post,  i  188. 

M     (Sap.  1874) 

Before  an  insurance  company  incorporated 
by  another  state  can  lawfully  transact  business 
in  this  state,  it  must  procure  a  certi6cate  of 
authority  from  the  auditor  of  state.— fVirmera' 
&  Merchants'  Ins.  Co.  t.  Harrah,  47  Ind.  230. 

[b]     (Sup.  1878) 

Rev.  St.  1876,  p.  594,  {  1,  requires  a  for- 
eign insurance  company  to  file  in  the  office  of 
the  circuit  court  clerk  of  the  counties  in  which 
it  transacts  business  Its  certificate  from  the 
anditor  of  state  and  the  certified  copy  of  the 
statement  on  which  it  was  so  issued,  t>ut  pro- 
vides that  such  certificate  and  copy  shall  be  re- 
newed semiannually  iu  the  months  of  January 
and  July  of  each  year.  Held  that,  though  such 
company  did  not  file  such  renewals  until  the 
last  da^  of  January  or  July,  It  might  validly 
transact  business  during  the  whole  of  such 
month.— American  Ids.  Co.  v.  Pettijohn,  02 
Ind.  882. 

[e]    (S«p.  1882) 

Under  Rev.  St.  1881,  <  3765,  a  foreign  in- 
surance company  Is  not  required  to  file  in  tlie 
county  clerk's  office  a  certificate  of  the  state 
auditor  showing  that  it  is  authorized  to  do 
business  in  the  county,  but  it  is  made  the  duty 
of  any  agent  of  such  company,  who  assumes 
to  act  as  agent  in  any  county,  to  procure  and 
file  in  the  office  of  the  clerk  of  the  circuit  court 
of  the  county  a  certificate  of  the  state  auditor 
showing  that  he  is  authorized  to  act  as  such 
agent  iu  such  county.— State  v.  Tumey,  81 
Ind.  659. 

[d]    (Sup.  1888) 

Under  Ber.  St.  1881,  f  240.  subd.  7,  de- 
claring that  the  word  "state,"  applied  to  any 
one  of  the  United  States,  shall  include  the  Dis- 
trict of  Columbia  and  the  territories,  the  Dis- 
trict of  Columbia  is  a  state,  within  the  mean- 
ing of  sections  8765,  3771,  prohibiting  any 
agent  "of  any  insurance  company  incorporated 
by  any  other  state  than  the  state  of  Indiana" 
to  transact  any  insnrance  business  without  li- 
oense.— State  v.  Briggs.  116  Ind.  65,  18  N.  E. 
305. 

W    (App.  1897) 

Bums*  Rev.  St.  1804.  |  4915  (Rev.  St. 
1881,  I  3765),  forbidding  an  vent  of  "any  in- 
snrance company  incorporated  by  any  other 
state"  than  Indiana  to  transact  insurance  busi- 
ness vithont  a  certificate  of  authority,  applies 
only  to  incorporated  cmnpanies.— State  T. 
CampbeU,  46  X.  G.  944,  17  Ind.  App.  442. 

Fob  Cases  pboic  Otheb  Statss. 

Sn  28  Cert.  Dig.  Inaaranee,  H  16, 
18-22. 

See,  also,  22  Cyc  pp.  1392,  1393;  notes, 
24  L.  B.  A.  298,  1  L.  R.  A.  (N.  S.)  1019. 


S  24.         Effeei  «f  moneompUan«e  with 
law. 

Pleading  in  action  on  premium  note,  see  post,  i 
197. 

[a]  (Sup.  1863) 

A  policy  in  a  foreign  Insurance  company 
n^tiated  in  Indiana  by  an  agent  of  such  com- 
pany who  had  not  complied  with  1  Rev.  St  p. 
242,  prescribing  the  terms  on  which  agents  of 
foreign  corporations  may  truisact  business  in 
this  state,  is  void.— Rising  Sun  Ins.  Co.  T. 
Slaughter.  20  Ind.  520. 

[b]  (Sap.  1S72) 

A  premium  note  given  for  a  policy  of  in- 
surance in  a  foreign  company  which  has  not 
complied  with  the  provisions  of  law  governing 
such  companies  doing  business  iu  this  state, 
and  to  an  agent  to  whom  the  auditor  has  is- 
sued no  certificate,  as  provided  by  statute,  au- 
thorizing him  to  act  as  agent,  is  void.- UoCEman 
V.  Banks,  41  Ind.  1. 

[c]  (Sap.  1874) 

A  policy  issued  in  Indiana  by  agents  of  a 
foreign  insurance  company  without  a  compli- 
ance with  the  statute  prescribing  conditions  On 
which  foreign  companies  may  transact  business 
within  the  state  la  void,  towards  the  company 
as  well  as  towards  the  agents. — Union  Cent. 
I^fe  Ins.  Co.  T.  Thomas,  46  Ind.  44. 

[d]  (S«p.  1879) 

A  policy  is  not  void,  though  issued  by  a 
company  which  has  not  complied  with  the  stat- 
ute authorizing  it  to  do  business  in  Indiana. — 
Behler  v.  German  Mut  Fire  Ins,  Co.,  68  Ind. 
347. 

[e]  (Sup.  1879) 

A  note  executed  in  Indiana  to  a  forei^ 
insurance  company  which  has  not  complied 
with  the  laws  of  the  state  authorizing  it  to  do 
business,  is  not  void,  but  its  enforcement  is 
suspended  until  such  laws  have  been  complied 
with.— American  Ins.  Co.  v.  Weliman,  69  Ind. 
413. 

[f]  (8«p.  1880) 

Where  a  foreign  insurance  company  has 
conyriied  with  the  provisions  of  1  Rev.  St.  1876, 
p.  594,  {  1.  its  contracts  are  not  rendered  void 
by  the  fact  that  the  certified  copy  of  the  state- 
ment required  to  be  filed  In  the  office  of  the 
clerk  of  the  circuit  court  of  the  county  where- 
in the  company  establishes  its  agency  falls, 
through  the  act  of  the  anditor  of  state,  to  con- 
tain a  copy  of  the  company's  act  of  incorpora- 
tion.—American  Ins.  Co.  of  (Chicago  t.  Butler, 
70  Ind.  1. 

lel     (Sup.  1880) 

Premium  notes  taken  by  a  foreign  insur- 
ance company  for  insurance  effected  without 
having  obtained  authority  to  do  business  there- 
in, as  required  by  statute,  are  void.— Cassaday 
r.  American  Ins.  Co.,  72  Ind.  95. 

Where  the  answer  in  an  action  on  a  note 
given  for  Insnrance  showed  that  the  insurance 
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company  bad  not  complied  with  Act  Dec  21, 
1865  (1  Rer.  St  1876,  p.  &94),  Id  legard  to 
foreign  insurance  companies  a  recoTexy  could 
not  be  bad.— Id. 

[b]   (Sbp.  usi) 

The  failure  of  a  state  auditor  to  fumlBb  a 
foreign  insurance  company  witb  a  copy  of  its 
charter,  aa  part  of  the  certificate  required  to 
be  filed  by  it  in  the  county  in  which  it  does 
boBiness,  is  no  defense  to  an  actltm  by  the 
company  on  a  premium  note. — American  Ins. 
Co.  of  Chicago  t.  Pressell,  78  Ind.  442. 

[1]  (App.  IS'jU 
Rev.  St.  1881.  ii  3022,  3030,  3765,  require 
agents  of  nonresident  corporations  to  deposit 
in  the  office  of  tlie  clerk  of  the  county  where 
they  propose  to  do  business  the  power  of  at- 
torney or  commiBsion  under  which  they  act  as 
agents,  and  to  procure  a  certificate  of  authority 
from  the  auditor  of  the  state,  etc.  Held,  that 
a  contract  of  insurance  made  in  Indiana  by  an 
agent  of  a  foreign  corporation  who  did  not  com- 
ply with  the  requirements  of  these  sections  was 
invalid,  and  hence  the  contract  of  the  assured 
to  pay  assessments  was  not  enforceable  in  In- 
diana.—Wiestling  V.  Warthin,  1  Ind.  App.  217, 
27  N.  E.  576. 

UI  (Sap.  1893) 
Though  a  foreign  insurance  corporation 
failed  to  comply  with  the  statute  requiring  the 
performance  of  certain  duties  before  transact- 
ing any  business  in  the  state  of  Indiana,  yet, 
where  it  paid  a  loss  on  a  policy  issued  to  a  cit- 
izen of  that  state,  it  was  entitled  to  be  subro- 
gated to  his  rights  as  against  a  person  whose 
negligence  caused  the  loss;  the  statutory  pro- 
visions in  rt'lntlon  to  foreign.corpomtions  having 
no  application  to  an  action  for  damages  by  such 
company  against  the  person  causing  the  loss, 
since  it  is  not  seeking  to  enforce  a  contract, 
but  is  merely  standing  in  the  place  of  the  in- 
sured, to  enforce  a  duty  the  person  causing  the 
loss  owes  the  insured.— Phenix  Ins.  Co.  t.  Penn- 
sylvania R.  Co..  134  Ind.  21S,  33  N.  H  970, 
20  Ll  R.  A.  405. 

Fob  Case8  fbom  Other  States, 

See  28  Cent.  Diq.  Insurance,  |i  28^. 
See,  also,  22  Oyc.  p.  1393;  note,  20  L.  B. 
A.  405. 

1 26.           OItU  liiMUtr  of  mc»ts. 

[a]     (S«p.  1874) 

One  to  whom  iSa  local  agents  of  ft  foreign 
insurance  company  have  lasued  a  policy  without 
compliance  with  the  statute  prescribing  condi- 
tions on  which  foreign  companies  may  transact 
business  in  this  state  may  maintain  an  action 
to  recover  back  bis  premium;  and  this  inde- 
pendent of  the  doctrine  of  recovering  back  the 
conslderatioB  upon  the  resdasion  of  a  contract 
—Union  Cent  Life  Ins.  Co.  t.  Thomas,  46  Ind. 
44. 

Fob  Cases  fbou  Otueb  States, 

See  28  Cert.  Diq.  Insurance,  H  27,  82. 
See,  also,  22  Oyc.  p.  139^.' 


f  S6.  —  Aatlow. 

Action  on  policy,  see  poet,  |  628L 
On  mutual  benefit  certificate,  see  poet,  f  814. 
Process  and  aerrlce  thereof  in  actions  on  policies 
issued  by  for^gn  ctHupanies,  see  post,  1  027. 

[a]  (Sap.  1888) 

Under  Rev.  St.  1881,  !  5668,  providing  that 
the  attorney  general  shall  sue  for  amounts  due 
the  state  from  any  source,  an  action  against  a 
foreign  insurance  company  Cor  taxes  and  li- 
cense fees  due  the  state  Is  properly  txoa^t  by 
the  state  on  the  relation  of  tiie  attorney  geoeial, 
though,  the  obligatioD  being  to  the  state,  and 
no  individual  having  an  interest  therein,  no 
relator  Is  necessary.— State  ex  rel.  Baldwin  v. 
Insurance  Co.  of  North  America,  115  Ind.  257, 
17  N.  E.  574. 

[b]  (Aw.im) 

That  a  mutual  fire  insurance  company  was 
dissolved  and  ousted  from  doing  bnsineai  In  tiie 
state  where  it  was  organised,  ao  tliat  it  could 
not  comply  with  Acts  1905,  p.  113,  c.  (Bam^ 
Ann.  St  1906,  1  4668).  renuirins  the  auditor, 
before  issuing  a  litwnse  to  a  foreign  mntnsl  fite 
insurance  company,  to  require  a  certificate  hr 
Uie  insurance  department  of  its  lume  state  Hat 
it  is  entitled  to  do  bnsiness  there,  was  a  coni- 
plete  bar  to  an  action  In  thi^  state  by  a  trottee 
to  wind  up  its  affairs,  to  recover  an  amount  doe 
on  policies,  and  did  not  merely  abate  the  a^ 
tion.  as  would  have  been  the  case  if  it  could  iab> 
sequently  comply  with  the  statute.— Swing  t. 
Wellington.  89  N.  B.  514. 

Fob  Cases  fbom  Otheb  States, 

See  2S  Cent.  Dig.  Insurance,  $  38. 
See.  also,  note,  23  I*  R.  A.  490. 

I  30.  OCeases  by  nceats  or  bnkvBS. 

[a]  (App.  1897) 
In  an  affidavit  on  a  complaint  for  vioUting 
Bums*  Rev.  St  1894.  |  4915  {Rev.  St  1881.  | 
3765).  in  unlawfully  acting  as  agent  of  a  for- 
eign insurance  company,  the  Incorporation  of 
such  insurance  company  is  not  sufficiently  al- 
leged by  an  averment  tiiat  it  ia  "a  certain  fo^ 
eign  insurance  ccnnpany  of  a  state  other  than* 
Indiana.- State  t.  <%mpbell.  46  N.  S.  944,  17 
Ind.  App.  442. 

Fob  Gases  fboh  Oiheb  States, 

See  28  CfeirT.  Dio.  Insurance,  |  SOL 
See,  also,  22  Cjc,  p.  1896. 

1 31.  Offenses  by  penoaa  Jwlfag  wUk 
lunrers. 

Conspiracy  to  obtain  money  by  false  pretenses, 
see  COKSPIBACT,  8f  88,  43,  45. 

Fob  Cases  ntou  Oibeb  Statu, 

Sei  28  Cekt.  Dig.  Insurance,  f  86. 

n.  nrauBAHOB  oompairbs. 

Taxation  of  insurance  companies,  liaUUty,  see 

Taxation,  {§  136-141. 
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(A)  STOCK  COMPANIES. 

ETidence  <tf  coipoiate  extBtence*  Bee  Cospoba- 

nosSf  I  32. 
Recording  artldeB  ot  uwdation,  see  Bkokdb, 

i  6. 

[a]  (Sup.  1908) 

A  "stock  insurance  company"  is  one  where- 
in the  stockholders  contribute  all  the  capital, 
pay  the  losses,  and  take  the  profits.— State  t. 
WiUett,  m  Ind.  296,  86  N.  E.  68,  23  li.  B. 
A.  <N.  197. 

**MIxed  insurance  eompRnles"  axe  those 
wbidi  embody  the  characteristics  of  both  stock 
and  mutaal  companies.— Id. 

Fob  Cases  from  Other  States, 

See  28  Gent.  Dig.  Insurance,  I  37. 
See.  also,  22  Cyc.  pp.  1397.  1398. 

1 33.  Oapitia  mmd  stook. 

liocal  and  special  laws  prohibitinf^  increase  of 
capital  stodc,  see  Statutes,  S  SO. 

Kicbt  to  share  in  new  stock  in  general,  sec  CoB- 
FOBATions,  1 158. 

M    (8«p.  UC8) 

A  statement  by  the  secretary  of  an  insur- 
ance company  that  be  has  no  stock  for  a  sub- 
Bolbcr  does  not  dispense  with  an  offer  to  pay 
therefor.— Ohio  Ins.  Co.  t.  Nunemacher,  10 
Ind.  234. 

[b]  (SB  p.  1907) 

Where  a  special  act  authorizing  an  insur- 
ance corporation  to  increase  its  capital  stock 
was  void,  the  contract  of  a  subscriber  to  such 
stock  was  without  consideration  and  unenforce- 
able either  by  the  corporation  or  its  receiver.— 
Marion  Trust  Co.  t.  Bennett,  82  N.  B.  782, 169 
Ind.  346,  124  Am.  St.  Bep.  228. 

Foe  Cases  ntou  Otheb  Sta-rs, 

See  28  Cert.  Dig.  Insurance,  |  38. 
See,  also,  22  Cyc.  p.  1898. 

Bclease  of  liability  for  corporate  debts  and  acts 
in  general,  see  Corporations.  {  344. 

Fob  Cases  fbom  Otheb  States. 

See  28  Cert.  Dig.  Insurance,  f  40. 
See,  also.  22  Cyc.  p.  1401. 

I  36*  FraadUses  and  powws. 

Power  to  reinsure,  see  post,  }  676. 

>]    (Sup.  1«T8) 

An  insurance  company,  authorized  by  its 
charter  to  invest  its  capital,  etc.,  in  "bonds  and 
mortgages  on  onincnmbered  real  estate,"  is  an- 
thorized  to  loan  money  to  A.,  and  accept  his 
notes  and  bis  wife's  mortgage  on  her  laud  to 
secure  the  same. — Daly  t.  National  Life  Ins. 
Co.  of  United  States  of  America,  64  Ind.  1. 


An  tnsnnnce  company  authorised  by  Its 
charter  to  iDTest  Its  caidtal,  etc.,  in  "bonds  and 
mortgages  on  nnincumbered  real  estate,"  Is  ao- 
thoiised  to  loan  money  to  A.,  and  accept  bis 
notes  and  bis  wife's  mortgage  on  her  land  to 
secure  the  same.— Id. 

FOB  Cases  nov  Onna  States, 

See  28  Ceht.  Dig.  Insnrance,  H  41-46. 
See,  also,  22  Cye.  p.  1400. 

1 41.  iBBolTaaar  mmA  dlsaolvtlOB. 

Fob  Cases  fbom  Otheb  Statvs, 

See  28  Cert.  Dig.  Insurance,  {{  8,  49-68. 
See,  also,  22  Cyc.  pp.  1404-1409. 

I  44.  —  RanediM  amd  proceadlnga  ob 
lastdvamay. 

[a]    (Svp.  IdOT) 

In  an  action  by  a  receiver  of  an  insurance 
company  for  subscriptions  on  nnpald  stock,  evi- 
dence held  to  require  a  finding  that  the  subscrip- 
tion was  for  stock  Issued  under  an  unconsti- 
tutional statute,  and  not  for  the  valid  stock 
which  the  corporation  was  originally  authorized 
to  issue.— Marion  Trust  Co.  v.  Bennett,  169  Ind. 
340,  82  N.  E.  782,  124  Am.  St.  Bep.  228. 

Fob  Cases  vboh  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  i  64. 
See,  also,  22  Cyc.  pp.  14<€,  1406, 

(B)  MUTUAL  COMPANIEa 

Injunction  involving  mutual  companies,  see  In- 

JUNcnOR,  I  69. 
Mutual  benefit  insnrance  associations,  see  post, 

H  692-710. 

1 52.  IneorporatioiL,    n^MKlaatlOKt  mmd 
ezlstenea. 

Of  mutual  benefit  insurance  associations,  see 

post,  I  692. 

[a]  (App.  UOl) 

Under  Bums*  Ber.  St  1894.  f  4932.  lim- 
iting the  territory  In  which  mutual  insurance 
companies  may  do  business  to  three  conntiee, 
and  requiring  the  arddes  for  forming  sodi  wr- 
poratlon  to  be  recorded  in  the  coontles  where 
the  assodation  does  bosiness,  an  association 
which  in  good  faith  attempted  to  organize  un- 
der the  statute,  and  in  pursuance  of  such  pur- 
pose secured  notes  for  policies,  but  failed  to 
record  its  articles  as  required,  could  be  ques- 
tioned as  to  its  existence  by  the  state  <»ily,  and 
it  was  no  defense  to  an  sction  on  the  notes.— 
Farmers'  Ins.  Co.  t.  Borders,  60  N.  E.  174,  26 
Ind.  App.  491. 

[b]  (App.  190G) 

A  mutual  fire  company  organised  under  the 
act  of  1877  (Acta  1877,  p.  63),  by  amending 
its  articles  and  regulations  so  as  to  protect 
against  fire  and  lightning,  must  be  held  to  be 
operating  under  the  act  of  1881  (Acts  1881,  p. 
714),  allowIiMF  such  companies  to  protect  tbeir 
members  against  fire  and  ligbtning. -Farmers' 
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Mut.  Fire  Ins.  Co.  of  De  Kalb  County  t.  Jack- 
man,  73  N.  E.  730.  35  led.  App.  L 

[c]     (Sap.  19(18) 

A  "mutuni  insurance  company"  is  one 
nberoin  the  members  constitute  botb  the  insur- 
ers and  tbe  insured,  where  the  members  all 
contribute  by  assessments  to  the  creation  of  a 
fund  from  which  all  losses  and  liabilities  are 
paid,  aud  wherein  the  profits  are  divided  among 
themselves  in  proportion  to  their  interests. — 
State  T.  Willett,  171  Ind.  296.  86  N.  £.  C8, 
23  li.  B.  A,  (N.  S.)  197. 

Fob  Cases  from  Othkb  States, 

See  28  Ce.nt.  Dig.  Insurance.  jtS  40.  64.  65. 
See,  also.  22  Cyc.  p.  1410,  25  Cyc.  p.  1524. 

fi  54.  Constltntioni  and  by-laws. 

Incorporation  and  construction  as  part  of  pol- 
icy, see  post,  S  352. 

Of  mutuni  benefit  insurance  associations,  see 
post,  §  093. 

Rifiht  of  members  to  question  validity,  see  post, 
8  55. 

Secondary  evidence  oC  coDstitution,  see  Evi- 
dence, I  164. 

[a]  <Siip.  1864) 

An  insurance  corporation  has  power  to 
enact  a  by-law  providing  that  all  premium  notes 
given  by  members  shall  be  iiaid  in  installments 
ns  ordered  by  the  directors,  after  notice,  and 
that,  if  the  installments  called  are  not  so  paid, 
the  entire  note  shall  become  due  and  collectible. 
—German  Mut  Fire  Ins.  Co.  v.  Franck,  22 
Ind.  364. 

[b]  (App.  1905) 

Members  of  a  mutnal  fire  company  mast 
take  notice  of  by-laws  which  it  has  a  right  to 
make.— Farmers*  Mut  Fire  Ins.  Co.  of  De  Kalb 
County  V.  Jackman,  73  N.  E.  730,  35  Ind. 
App.  1. 

A  mutual  fire  company  has  the  tight  to 
make  by-laws.— Id. 

Fob  Cases  from  Otiieb  States. 

See  28  Cent.  Dig.  Insurance,  {  66. 
See,  also,  22  Cyc.  p.  1411 ;  note,  1  L.  R.  A. 
(N.  S.)  023. 

I  56.  Members. 

Of  mutuni  benefit  Insurance  aBsociatlons,  see 

post,  §  604. 

[a]  (Snp.  imi 

The  stipulations  of  a  contract  of  insurance 
with  a  member  of  a  mutual  company  are  no 
less  binding  than  upon  a  stranger.— Willcuts 
T.  Northwestern  Mut  Life  Ins.  Co.,  81  Ind. 
300. 

[b]  (Sop.  ISW) 

One  insuring  in  a  mutual  company  be- 
comes a  member  thereof.- Pfister  v.  Qerwig,  122 
Ind.  567,  23  N.  E.  1041. 

A  member  of  a  mutual  Insurance  company 
cannot  question  the  validity  of  the  by-laws  un- 
der which  he  became  a  member. — Id. 


[c]  (App.  UOl) 

Acts  1809,  p.  30,  S  IT.  provides  tiiat  no 
order  for  an  accounting,  or  enjoining  the  pros- 
ecution of  the  business  of  any  insnrance  com- 
pany, or  appointing  a  temporary  or  permaDent 
receiver  thereof,  shall  be  made  otherwise  than 
OQ  the  application  of  the  attorney  general  of 
his  own  motion.  BcU,  that  the  act  does  not 
bar  the  consideration  of  a  counterclaim  plead- 
ed by  an  individual  member  of  a  mutual  insur- 
ance company  in  an  action  by  the  company.— 
^luller  T.  State  Ufe  Ins.  Co..  60  N.  E.  958,  27 
Ind.  App.  45. 

A  contract  of  a  mutual  life  insurance  as- 
sociation appointing  a  member  thereof  as  a 
vice  counselor  of  such  company,  with  riEbt  Id 
participate  in  a  special  renewal  commission 
dividend,  in  consideration  of  his  favorable  in- 
fluence, is  not  void  as  without  consideration. 
-Id. 

Neither  was  the  contract  void  as  divertine 
the  expense  fund  of  a  mutaal  company  for 
purposes  of  private  gain,  as  the  contract  mi 
for  enlarging  and  extending  its  business.— Id. 

[d]  (App.  1905) 

That  insured  is  a  member  of  a  mutual  fire 
company  is  no  reason  for  treating  the  contract, 
as  respects  prevention  of  a  forfeiture,  as  dif- 
ferent from  a  contract  issued  by  a  stork  com- 
pany.—Farmers*  Mut  Fire  Ins.  Co.  of  De  Kalb 
County  V.  Jackman,  78  N.  E.  730,  35  Ind. 
App.  1. 

For  Cases  froic  Other  States, 

See  2S  Cent.  Dig.  Insurance,  H  67-Oa. 
See.  also,  22  Cyc.  pp.  1412,  1413;  aote,  17 
L.  R.  A.  547.  32      B.  A.  481. 

§  56.  Officers. 

[a]  (Sup.  1&T2) 
The  act  permitting  the  incorporation  of 
mutual  fire  insurance  companies  (1  Gar.  k  IL 
St  p.  396,  i  48),  providing  that  if  the  di- 
rectora  refuse  or  neglect  to  make  an  assessment 
after  a  loss  has  been  recovered  against  them, 
they  shall  be  personally  liable  for  the  whol« 
amount  of  tbe  Judgment,  la  in  the  nature  of  a 
penal  statute,  and  makes  the  directors  person- 
ally liable  only  where  there  has  been  a  jod^ 
ment  recovered  on  a  poli47  made  by  tbe  co^ 
poration.— Raber  v.  Jones,  40  Ind.  436. 

If  a  person  holding  a  claim  on  a  policy 
of  insurance  receives  the  company's  note  in 
settlement,  and  releases  the  claim,  or  elects  to 
take  judgment  on  the  note,  he  cannot  enforce 
the  personal  remedy  provided  by  the  statute  (1 
Gav.  &  H.  p.  396)  against  the  directors  for 
failure  to  make  an  assessment  to  meet  socb 
judgment— Id. 

Fob  Cases  from  Other  States. 

See  28  Cent.  Dig.  Insnrance.  |  70. 

See,  also.  22  Cyc.  p.  1414;  note,  2  Ii.  B-  A. 

(N.  S.)  165. 
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I  S7<  FmehlMs  and  pow*rs> 

Of  mutual  benefit  iosnrance  aasociations,  Bee 

post,  §  606. 

[a]    (App.  1910) 

Act  March  0,  18»7  (Laws  1897,  p.  318,  c. 
WS),  provides  that  fire  or  more  persons  may 
associate  tbemselves  for  the  purpose  of  insur- 
ance on  the  aaserament  plan,  and  authorizes  the 
managers  of  the  company  to  fix  the  fee,  rates, 
and  amounts  of  premiums  or  assessments,  thu 
time  and  manner  of  payment  thereof,  and  the 
risks  to  be  assumed  and  the  duration  thereof, 
and  provides  that  nothing  in  the  statute  shall 
prevent  the  creation  and  accumalattoo  of  other 
funds  in  excess  of  the  amount  required  for  the 
purposes  of  the  corporation.  Held,  that  an  in- 
sarance  company  organized  under  such  statute 
had  authority  to  contract  for  extended  inaur- 
«nce.— Federal  Life  Ids.  Co.  v.  Arnold,  90  N. 
B.  493,  rehearing  denied  91  N.  E.  357. 

The  statute  authorizing  the  directors  of  a 
life  insurance  company  organized  under  It  to 
fix  the  amount  of  premiums,  assessments,  or 
periodical  calls  and  the  time  and  manner  of 
payment  thereof  and  the  risks  to  be  assumed, 
and  the  duration  thereof  and  to  change  the 
same  from  time  to  time,  and  empowering  the 
company  to  provide  for  the  payment  of  policy 
claims  or  the  accumulation  of  reserve,  and  the 
expenses  of  the  management  of  the  business  by 
payments  to  be  made  either  at  periods  named  in 
the  contract  or  on  assessment,  etc.,  does  not 
restrict  the  power  of  a  company  organized  un- 
der it,  but  extends  the  liability  of  the  insured, 
and  a  company  may  fix  the  premium  at  such 
sum  as  win  create  a  fund,  not  only  sufficient  to 
meet  mortuary  claims,  but  to  create  an  unlimit- 
ed reserve,  and  it  may  contract  for  extended  in- 
surance.—Id. 

Fob  Cases  raoH  Otiieb  States. 

See  28  Cent.  Dio.  Insurance,  S§  71-75. 
See,  also,  22  Cyc.  pp.  14L5-1417. 

1 58.  flpeeial  fundi. 

M  1SI1P.1S97} 

A  bill  by  policy  holders  in  a  mutual  life 
insurance  company  to  enjoin  the  payment  of 
certain  policies,  which  allies  that  plaintiffs  are 
each  holders  of  policies  in  the  company,  con< 
tributing  to  its  funds  by  assessments;  that  the 
company  has  accumulated  a  fund  for  the  benefit 
of  its  policy  holders,  from  which  dividends  arc 
distributed;  that  such  fund  belongs  to  the  mem- 
bera;  and  that  plaintifb  are  interested  in  such 
fund, — sniBdently  shows  that  they  were  mem- 
bers of  the  company,  and  have  such  interests  as 
entitle  them  to  bring  the  action. — Carmien  v. 
Cornell,  47  N.  E.  2ie,  148  Ind.  83. 

Foe  Cases  fbou  0th  kb  States, 

See  28  Cent.  Dio.  Insurance,  i  76. 
Sec,  also,  22  Cyc.  p.  1419. 

S  61.  InaolTanoy  bmA  diaaolntloa. 

Of  mutual  benefit  asaociatlons,  see  post,  IS  700- 
710. 


Fob  Cases  froic  Otheb  States.  - 

See  28  Cent.  Did.  Insurance,  Si  84-98. 
See,  also,  22  Cyc.  pp.  1420-1425. 

{ 6S.  —  b&scdwiier  and  ita  «>eet  .la 

[a]  (Sap.  186ft) 

Code,  $  190  (2  Gar.  ft  H.  St  p.  151), 
provides  that  a  recover  may  be  appointed, 
where  a  corporation  is  in  imminent  danger  of 
insolvency,  or  has  forfeited  its  corporate  rights. 
Held,  that  a  receiver  was  properly  appointed 
for  an  insurance  company  which,  by  reason  of 
the  illegal  and  fraudulent  conduct  of  its  offi- 
cers, was  unable  to  make  and  enforce  assess- 
ments on  its  premium,  notes,  and  where  Its  offi- 
cers were  fraudulently  and  ill^lly  di^Kning 
(rf  its  assets  for  the  purpose  of  paying  their 
own  salaries,  so  as  to  render  the  company  in 
Imminent  danger  of  insolvency.— Ilowatd  t. 
Whitman,  29  Ind.  657. 

[b]  (Snp.  1S92) 

Rev.  St  1881,  S  3752,  provides  that  every 
member  of  a  mutual  fire  insurance  company 
shall,  before  receiving  a  policy,  deposit  bis  note, 
as  a  premium  note,  payable,  in  whole  or  in 
part,  when,  on  any  assessment,  the  directors 
may  require  the  same.  "Bat  Should  any  per^ 
son  insaring  in  such  company  so  desire,  he  can 
pay  a  definite  consideration  in  lieu  of  a  pre- 
mium note;"  and  such  person  shall  not  be 
deemed  a  member,  nor  entitled  to  share  in  the 
accumulations  of  the  com[wny.  Section  37113 
provides  that  the  funds  of  every  such  corpora* 
tion  shall  be  appropriated,  first,  to  pay  the  ex- 
penses,  and  then  to  pay  the  damages  which  any 
member  may  be  entitled  to  recover  on  his  pol- 
icy. Held,  where  a  receiver  was  appointed  for 
a  mutual  fire  insurance  company,  and  all  the 
policies  were  canceled  by  order  of  the  court, 
that  the  holders  of  the  "all  cash  premium"  pol- 
icies had  valid  claims  against  the  company  for 
unearned  return  premiums.— Clark  t.  Manufac- 
turers' Mut  Fire  Ins.  Co.,  130  Ind.  332,  30  N. 
E.  212. 

For  Cases  fboh  Other  States, 

See  28  Ceitt.  Dig.  Insurance,  I  85. 
See,  also,  22  Cyc.  p.  1420. 

§  63.    Bights  mmd  liabiUtles  of  mem- 

bers on  ItuolTonoy. 

[al    (Snp.  1892) 

Where  a  receiver  is  appointed  for  a  mutual 
fire  insurance  company  oi^anized  under  the 
laws  of  Indiana,  and  its  policies  are  canceled 
under  an  order  of  court,  paid-up  policy  holders 
in  such  company  are  entitled  to  payment  of 
their  unearned  premiums  paid  out  of  any  money 
remaining  on  hand  after  payment  of  the  com- 
pany's expenses  in  preference  to  claims  of  mem- 
bers for  fire  losses,  and  the  latter  must  resort 
to  the  fund  to  be  created  by  the  payment  of 
premium  notes.— Clark  v.  Manufacturers'  Mut 
Fire  Ins.  Co.,  30  N.  E.  212,  130  Ind.  332. 
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Under  ReT.  St  1881,  H  3752.  S753.  the 
fire  losses  due  paid-up  policy  btdders  stand  on 
the  same  footing  with  those  of  the  purely  mu- 
tual plan.— Id. 

[b]    (App.  1802) 

Where,  la  an  application  against  a  mutual 
fire  insurance  company  for  a  receiver,  the  com- 
pany appeared  and  admitted  its  insolvency, 
whereupon  it  vas  adjudged  insolvent,  and  its 
policies  ordered  canceled,  and  a  receiver  ap- 
pointed, its  policy  holders,  being  members  of 
the  company,  under  Bev.  St.  §S  3751,  3752,  are 
barred,  without  further  notice,  and  cannot  re- 
cover for  losses  occurring  thereafter. — Reliance 
Lumber  Co.  v.  Brown,  4  Ind.  App.  92,  30  N.  E. 
625. 

Such  rule  is  not  changed  even  though  by 
the  terms  of  the  policy  the  company  is  re- 
quired to  give  notice  to  the  insured  in  case  it 
desires  to  cancel  the  policy.— Id. 

Fob  Cases  from  Other  States, 

See  28  Cent.  Dio.  Insurance.  H  86-^ 
See,  also.  22  Cyc.  pp.  1421,  1422. 

{66.  —  Beoivudaattom. 

Bight  to  recover  premium  paid  on  reorganiza- 
tion, see  post,  I  198. 

M  (App.  mi) 
Act  Feb.  1899,  p.  40,  68  27,  28,  relating 
to  the  reorganization  of  mutual  insurance  com- 
panies, did  not  intend  that  there  should  neces- 
sarily be  a  new  company  formed,  but  that  the 
old  company  without  changing  its  corporate 
identity  might,  by  complying  with  the  require- 
ments of  the  act,  be  authorized  to  do  business 
thereunder.— Muller  t.  State  Life  Ins.  Co.,  00 
N.  E.  958,  27  Ind.  App.  45. 

Fob  Cases  from  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  |  84* 
See,  also,  22  Cyc.  p.  1410. 

{  70.         Aaiete  and  reeelTevs. 

Hearing  of  application  for  receivers,  see  Rb- 

CEIVEBS,  S  40. 

W    (SnP-  1S71) 

A  receiver  of  a  mutual  insurance  company 
is  authorized  by  statute  to  sue  in  his  own  name. 
— Manlove  t.  Burger,  38  Ind.  211. 

Fob  Gases  mon  Other  States, 

See  28  Cent.  Dig.  Insurance,  S  93. 

§71.  —  Aase«m«nts  by  reeelTera. 

[b]    (8np.  186S) 

Where  a  receiver  has  been  appointed  to 
settle  the  liabilities  of  a  mutual  company,  the 
expenses  of  suit  brought  to  procure  his  appoint- 
ment, together  with  all  other  incidental  expens- 
es in  collecting  an  assessment  ordered  by  the 
court  and  settling  up  the  affairs  of  the  com- 
pany, are  necessarily  chargeable  to  the  fund 
raised  by  the  assessment;  there  being  no  oth- 
er.—Howard  T.  Whitman.  29  Ind.  557. 


It  ia  no  objection  to  an  assemoent  made 
by  the  court  in  winding  up  the  aJEalra  of  an 
iaaolvent  mutual  Inraraoce  company  that  the 
assessment  will  produce  an  amount  more  than 
sufficient  to  pay  the  company's  liabilities  and 
the  necessary  expenses  attending  the  settle- 
ment, there  being  nothing  in  the  court's  decree 
authorizing  the  misapplication  of  the  fund, 
since  the  surplus  will  be  refunded  to  those 
from  whom  it  was  collected.- Id. 

In  case  of  a  recelTersfaip  to  nettle  tlw  lia- 
bilities of  a  mutual  insurance  etnapany,  the 
amount  necessary  to  be  assessed  for  sudi  var- 
pose  is  a  proper  matter  for  the  court  to  de- 
termine; and  an  error  of  jttdgment  in  that  re- 
spect will  not  Titiate  the  assessment  or  render 
it  liable  to  be  questioned  coUaterally.— Id. 

[b]  (9«p.l870) 

In  a  suit  by  the  receiver  of  a  mutual  fire 
insurance  company  on  a  premium  note,  the  an- 
swer alleged  that  the  officers  of  the  company 
entered  into  a  fraudulent  comblnatioD,  and  pro- 
cured the  institution  of  the  suit  agaiust  said 
company,  in  which  said  receiver  was  appomt- 
ed,  and  the  assessment  sued  for  in  this  action 
was  made,  and  by  fraud,  collusion,  improper 
admissions,  and  false  testimony  procured  the 
decree,  assessment,  and  appointment  c'  plain- 
tiff in  this  action  as  receiver.  Held  that,  if 
the  defendant  could  in  this  collateral  maaoer 
impeach  said  decree  for  fraud,  the  answer  wu 
bad  for  failing  to  allege  any  material  facts 
constituting  fraud.— Boland  t.  Whitman,  33 
led.  61. 

[c]  (Sap.  1870) 

The  comi^int  by  the  receiver  of  sn  in- 
surance company  to  collect  an  assessment, 
showing  the  organization  of  the  company,  the 
giving  of  the  note  for  a  poli^,  the  assessments 
on  the  note,  the  notice  and  dnnand  for  thrir 
payment,  legal  proceedings  on  which  the  fran* 
chises  of  the  company  were  declared  forfeited 
for  insolvency,  and  the  appointment  of  a  receiv- 
er, with  the  powers  usually  and  properly  con- 
ferred on  sndi  officers  or  fiduciaries  of  the 
courts  in  such  cases,  held  good  on  demurrer.— 
Whitman  v.  Hall,  34  Ind.  422. 

[d]  (Bnp.  1870) 

Where,  in  an  action  on  premium  notes 
given  an  insurance  company,  brought  by  the 
company's  receiver,  the  defendants  alleged  that 
the  agent  had  represented  the  company  to  be 
entirely  solvent;  that  hy  its  charter  it  was  for 
bidden  to  assess  insured  more  than  at  the  rate 
of  10  per  cent  per  annum  on  the  amount  ot 
its  premitmi  notes,  and  no  assessment  shonld 
be  made  the  first  year;  that  the  defendant) 
were  strangers  in  the  country,  and  their  insur- 
ance was  obtained  by  false  representations  that 
other  persons  in  whom  they  had  confidence  were 
insured  In  the  plaintiff's  company;  but  that 
after  procuring  tlie  insurance,  certain  assesa- 
ments  bad  been  made  in  violation  of  the  agree- 
ment, which  the  defendants  bad  paid  to  avoid 
litigation,— and  plaintiff  prayed  that  the  poli- 
cies be  redelivered  and  canceled,  the  defeniw 
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was  Bofficlent  to  leQiiire  a  reply  u  an  aniwer, 
and  an  answer  to  it  as  a  cross  complaint — 
Whitoian  T.  Meissner,  34  Ind.  487. 

[e]  An  action  by  a  receiver  of  an  insolvent 
mutual  insurance  company  to  collect  an  assees- 
ment  on  a  premium  note  cannot  be  sustained 
vhere  the  complaint  shows  on  its  face  that 
neither  the  receiver,  nor  the  court  to  which  he 
reports  his  action,  has  examined  and  determin- 
ed the  validity  of  the  claims  against  the  com- 
psny.— (Sup.  1871)  Bmbree  v.  Shideler,  36  Ind. 
423 ;  Heller  v.  McCormick,  38  Ind.  30;  (1871) 
Manlove  v.  Curtis,  38  Ind.  31;  (1872)  Tip- 
pecanoe Tp.,  Carroll  County^  v.  Manlove,  39 
Ind.  249;  (1878)  Haahagan  t.  Same,  42  Ind. 
S30. 

[f]  The  amount  of  claims  which  the  receiver 
of  an  insolvent  insurance  company  or  the  coart 
will  allow  as  just  demands  against  the  com- 
pany, together  with  any  indebtedness  previous- 
ly allowed  by  the  directors  of  the  company,  as 
shown  by  their  books,  most  be  ascertained  be- 
fore an  assessment  can  be  made  to  pay  such 
indebtedness.— (Sup.  1871)  Embree  v.  Shideler, 
36  Ind.  423;  (1871)  Manlove  t.  Curtis,  38 
Ind.  81;  (1872)  Tippecanoe  Tp.,  Carroll  Coun- 
ty, T.  Hanlove,  39  Ind.  2419. 

Id  un) 

In  an  action  a  receiver  to  recover  as- 
•esunents  made  by  the  conrt  npon  premium 
notes  given  to  a  mutual  insurance  company,  he 
must  allege  all  the  facts  neceasary  to  show  a 
liability  on  the  premium  notes,  and  that  the 
clainu'  for  losses  had  been  adjusted*  or  were 
Juatly  dne  to  Oe  parties  making  or  setting  up 
the  claims.— Manlove  v.  Burger,  38  Ind.  211; 
Same  v.  Naylor,  Id.  424. 

[b]    (Sup.  isn) 

The  appointment  of  a  receiver  does  not  de- 
termine the  liability  of  the  makers  of  premium 
notes.— Manlove  v.  Burger,  38  Ind.  211. 

A  complaint  to  recover  assessments  on 
premium  notes  must  allege  that  the  claims  for 
losses  bad  been  adjusted  or  were  justly  due. 
—Id, 

ti]  A  complaint  in  a  suit  by  a  receiver  of  a 
mutual  insurance  company  to  recover  an  assess- 
ment on  a  preminm  note  must  show  that  the 
assessment  is  to  pay  losses  that  occurred  while 
defendant  was  a  member  of  the  company. — 
(Sup.  1871)  Manlove  v.  Naylor,  38  Ind.  424; 
(1872)  Same  v.  Xaw,  39  Ind.  289;  (1872)  Same 
T.  Bender,  30  Ind.  371,  13  Am.  Rep.  280; 
(1872)  Whitman  v.  Mason,  40  Ind.  180;  (1874) 
Downs  V.  Hammond,  47  Ind.  131. 

[J]     (Sup.  1874) 

In  an  action  to  collect  an  assessment  on 
a  premium  note,  the  amount  of  claims  which 
the  receiver  or  the  conrt  will  allow,  together 
with  any  indebtedness  previously  allowed  by 
the  directors  of  the  company,  most  be  ascei^ 
toined  before  an  assessment  can  be  made. — 
Downs  V.  Hammond,  47  Ind.  131. 


The  complaint.  In  an  action  by  the  receiv- 
er of  an  insolvent  mutoal  insurance  company 
to  collect  ai^  assessment  on  a  preminm  note, 
must  show  on  its  face  that  the  coart  from 
which  the  receiver  derives  his  authority  has  de- 
termined on  the  validity  of  tiie  claims  for  the 
payment  of  which  the  assessment  is  made.— Id. 

[k]    (App.  1S99) 

A  receiver  cannot  collect  an  assessment 
from  a  member  whose  policy  provides  for  for- 
feiture of  membership  on  failure  to  pay  his 
assessment— Clark  t.  Schromyer,  55  N.  E.  785, 
23  Ind.  App.  565. 

Fob  Cases  fbou  Othbb  States, 

See  28  Cent.  Dza.  Insurance,  H  94-97. 
See,  also,  22  Cyc.  pp.  1423-1425. 

S72.           Dlatrllmtlom    of    aawta  and 

funds. 

[a]    (Svp.  lSft2) 

As  used  in  Rev.  St  1881,  {  3753,  provid- 
ing that  the  funds  of  every  mutual  fire  insur- 
ance corporation  shall  be  appropriated  first  to 
pay  the  expenses  of  the  corporation  and  then 
to  pay  the  damages  to  which  any  member  may 
bo  entitled  under  his  policy,  the  term  "mem- 
ber" is  synonymous  with  "policy  holder."— 
Clark  V.  Manufacturers'  Mut.  Fire  Ins.  Ca,  30 
N.  E.  212,  130  Ind.  332. 

As  used  In  Rev.  St.  1881,  {  3753,  provid- 
ing that  the  funds  of  every  mutual  fire  insur- 
ance company  shall  be  appropriated  first  to 
pay  the  expenses  of  the  corporation,  and  then 
to  pay  the  damages  which  any  member  may 
be  entitled  to  recover  on  his  policy,  the  word, 
"damages"  meana  fire  losses.— Id. 

Fob  Cases  fboh  Otheb  States, 

See  28  Cent.  Dio.  Insurance,  |  98. 
See,  also,  22  C^f  c.  p.  1426 ;  note,  3  I*.  R.  A. 
(N.  S.)  053. 


m.  nrsviiANCE  agents  and 

BROKERS. 

Of  mutoal  benefit  insurance  association,  see 
post,  11  753,  755. 

(A)  AGENCi:  FOR  INSURER. 

Agency  for  both  parties,  see  post,  97-09. 
Authority  to  receive  notice  of  loss,  see  post,  | 

Effect  of  representation  by  agent  as  to  property 
covered  by  policy,  see  post,  §  419. 

Estoppel  of  insurer  by  acts,  conduct,  or  state- 
ments of  agent  see  poet,  II  373,  558. 

Extension  by  agent  or  broker  of  time  for  pay- 
ment of  premium  or  assessment,  see  post,  | 
358. 

Insertion  by  sgent  of  false  answers  in  applica- 
tion, see  post  S  379. 

Knowledge  of  or  notice  to  agents  as  element  of 
estoppel  or  waiver  affecting  right  of  insurer 
to  avoid  or  forfeit  policy,  see  post  1  378. 
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Offenses  hy  agents  or  brofaers,  see  ante,  %  30. 

Payment  or  tender  to  agent  or  broker  of  pre- 
mium or  assessment  to  prevent  forfeiture,  see 
post,  S  361. 

Power  of  agents  as  to  contracts  in  general,  see 
po3t,  9  120. 

Power  of  agents  to  waive  grounds  for  avoid- 
ance or  forfeiture  of  policy,  see  post,  H  374- 

376. 

Power  of  agents  to  waive  notice  and  proof  of 
loss,  see  post,  §  556. 

Requirement  of  appointment  of  local  agents  by 
foreign  insurance  companies,  Bee  ante,  §  22. 

Service  of  process  on  agent  of  foreign  insurance 
company  in  action  on  policy,  see  post,  {  627. 

Statements  and  acts  of  agents  conistituting  im- 
plied waiver  of  notice  and  proofs  of  loss,  see 
post,  I  558. 

Wrongful  discbarge,  see  Masxkb  and  Sebvakt, 
H  30,  38. 

S  73.  The  relation  in  gtmtrtl, 

[a]  (Svp.  1888) 

Tbe  rule  that  tbe  services  performed  by  an 
insurance  agent  are  performed  as  tbe  agent  of 
tbe  company  is  essentially  true  where  the  prin- 
cipal is  a  for^gn  insurance  corporation.— Com- 
mercial Union  Assnr.  Co.  y.  State  ex  reL 
Smith,  15  N.  E.  518,  113  Ind.  331. 

[b]  (Sap.  18») 

There  is  no  reason  for  drawing  a  distinc- 
tion between  an  insurance  broker  who  procures 
a  rislc  which  is  adopted  and  accepted  by  an 
insurance  company  and  a  commissioned  agent 
who  effects  the  insurance,  so  far  as  their  rela- 
tions to  the  company  are  concerned.  In  either 
case  what  is  done  is  the  authorized  act  of  the 
company,  and  for  tbe  services  rendered  the  com- 
pany responds.— Indiana  Ins.  Co.  r.  Hartwell, 
24  N.  E.  100,  123  Ind.  177. 

Fob  Cases  wom  Otueb  Staiss, 

See  28  Geht.  Dia.  Insarance,  |{  99,  100- 
115. 

See,  also,  22  Cyc.  pp.  1435-1443.  1448. 

i  74.  Appointmant    w   «mplaym«at  of 
•Kent. 

[a]    (Sop.  1881) 

A  paper  signed  by  an  insurance  agent,  ac- 
Icnowledging  receipt  of  certato  books  and  papers 
"to  be  duly  accounted  for  and  delivered  up  to 
or  on  the  order  of  the  said  company  when  de- 
manded," was  not  conclusive  of  the  fact  that 
the  employment  of  tbe  agent  was  at  the  pleas- 
ure of  the  company,  so  as  to  permit  it  to  dis- 
charge the  agent  at  any  time  without  liability 
to  respond  in  damages  as  for  breach  of  the  con- 
tract of  employment. — Niagara  Fire  Ins.  Co.  v. 
Greene,  77  Ind.  590. 

lb]    (Sap.  1880) 

Plaintiff  asked  an  insurance  broker  to  ob- 
tain insurance  for  him.  The  broker  applied  to 
a  firm  of  insurance  agents,  who  procured  the 
insurance  from  defendant.  They  bad  no  au- 
thority to  place  insurance  for  defendant,  but 


were  in  the  habit  of  submitting  applications  to 
it  for  action.  They  received  from  defendant 
part  of  the  preminm  for  their  compensation  ia 
the  matter.  Held,  that  they  were  defendant's 
agents,  so  as  to  charge  it  with  their  knowledge 
regarding  tbe  insured  premises. — Indiana  Ins. 
Co.  v.  Hartwell,  123  Ind.  177,  24  N.  E.  100. 

Fob  Gases  fbox  Other  States, 

See  28  C:Ei<rr.  Dio.  Insurance,  H  99,  lOa 
See,  also,  22  Cyc.  p.  1427. 

§  78.  Scope  and  extent  of  acenoy. 

[a]     (App.  1896) 

An  agent  holding  a  commisraon  fiMn  an 
insurance  company  authorizing  him  to  take 
risks,  without  placing  any  limitati<m  thereon 
either  as  to  tbe  kind  of  risks  or  as  to  the  te^ 
ritory  within  which  they  may  be,  is  a  genera) 
agent.— German  Fire  Ins.  Co.  t.  Columbia  En- 
caustic Tile  Co.,  15  Ind.  App.  623,  43  N.  £.  4L 

Fob  Gases  fbou  Other  States. 

See  28  Gbht.  Dig.  Insarance,  1 108. 
See,  also,  22  Gyc.  pp.  1429-1434. 

§  80.  Anthorltr  and  dntlM  of  acent  as  ts 
Insnm. 

[a]     (Sap.  1881) 

In  an  action  by  an  Insnrance  agent  to  le- 
cover  for  wrongful  discharge,  evidence  that  be 
was  at  the  same  time  acting  as  oeent  for  other 
companies  is  immaterial,  where  the  tenns  of 
the  cmtncC  did  not  require  him  to  ^ve  his 
whole  time  to  the  service  of  the  defendinL- 
Niagara  Fire  Ins.  Co.  v.  Greene,  77  Ind.  SOOl 

Fob  Cases  tbou  Other  States, 

See  28  Cent.  Dig.  Insnrance,  §§  lOo,  500. 
See,  also,  22  Cyc.  pp.  1435-1443. 

S  82.  Aooonntlnc  br  a«ent. 

Consolidation  of  action  for  accounting  witb 

other  action,  see  Action,  i  57. 

Fob  Cases  fbou  Other  States, 

See  28  Cent.  Dig.  Insumoce,  H  107,  108. 
See,  also,  22  Cyc.  p.  1437. 

S  84.  Compensation  of  acent. 

[a]     (Sup.  1882) 

Where  tbe  contract  of  an  insurance  agent 
with  tbe  company  provided  that  the  agent 
should  receive  a  certain  percentage  of  the  pre- 
miums on  policies  procured  by  him,  and  a  ee^ 
tain  percentage  of  renewal  premiums,  tbe  agent, 
on  termination  of  the  contract  by  tbe  company, 
was  entitled  to  recover  tbe  probable  valoe  of 
bis  percentage  of  the  renewal  premioms  iritb 
such  damages  as  were  not  too  remote  or  specn- 
lative.— .^tna  Life  Ins.  Co.  v.  Nexsen,  Si  Ind. 
347,  43  Am.  Rep.  91. 

Where  defendant  insurance  company  en- 
gaged plaintiff  as  its  agent,  and  agreed  to  pay 
bim  a  certain  percentage  of  the  first  pmnhinu 
on  the  business  he  solicited,  and  also  a  certain 
percentage  of  each  renewal  premium,  plaintiff 
was  entitled  to  recover  compensation  already 
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earned,  tbongh  defendant  bad  a  right  to  dis- 
chaige  him.— Id. 

In  a  Bult  by  an  inraiance  agent  for  his 
vrongf  ul  discharge,  he  may  recorer  not  merely 
his  commlsaioos  on  premianu  collected  prior  to 
his  dismissal,  but  also  the  probable  vaXne  of  re- 
newals on  policies  obtained  by  him. — Id. 

In  a  suit  by  an  insurance  agent  for  his 
wrongful  discharge,  resort  may  be  had  to  life 
or  actuary's  tables  to  determine  the  probable 
Talae  of  bis  commissions  from  premiums  on 
renewals  of  policies  obtained  by  him.— Id. 

n>]    (Sop.  1890) 

A  contract  by  which  a  foreign  insurauce 
company  employs  an  agent  to  represent  it  in 
Indiana  not  being  within  the  purview  of'  El- 
liott, Snpp.  I  9D3,  providing  for  suits  against 
such  insnrance  companies,  suit  can  only  be 
brought  on  snch  contract  in  a  forum  within  the 
company's  domidle.— -Rebm  t.  German  Ins.  & 
Sbt.  Inst,  125  Ind.  135.  25  N.  E.  173. 

[Cl     (App.  1897) 

A  suit  by  an  agent  of  a  foreign  insurance 
company  against  it  on  a  contract  for  compensa- 
tion, or  on  a  check  to  his  order  drawn  and  pay- 
able in  the  foreign  state,  is  not  authorized  by 
Act  March  5,  1883,  forbidding  any  foreign  in- 
surance company  to  do  business  in  the  state 
until  it  files  with  the  state  auditor  an  order 
consenting  that  process  against  it  may  be  serv- 
ed on  any  of  its  agents  in  the  state,  that  snch 
service  may  be  made  while  any  liability  re- 
mains outstanding  against  it,  and  that,  if  there 
be  no  agent  in  the  county  where  suit  is  brought, 
service  may  be  made  on  the  state  auditor. — 
B;ers  v.  Union  Cent.  Life  Ins.  Co.,  46  N.  E. 
475,  17  Ind.  App.  101. 

[d]    (Snp.  1902) 

Where  a  life  insurance  company's  contract 
with  a  genera]  agent  provided  he  should  be  en- 
titled to  certain  commissions  on  renewals,  etc., 
after  the  termination  of  the  agency,  but  further 
stipulated  that,  if  the  agent  should  fail  to  re- 
mit money  belonging  to  the  company  and  col- 
lected by  him,  all  his  rights  under  the  contract 
should  be  forfeited  to  the  company,  a  plea  of 
breach  of  this  stipulation  was  a  good  defense 
in  an  action  by  the  agent  to  recover  commis- 
sion on  renewals.— Frankel  v.  Michigan  Mut. 
Life  Ins.  Co.,  62  N.  E.  703,  158  Ind.  304. 

A  plea,  by  way  of  set-o(F,  of  the  failure  to 
turn  over  the  moneys,  was  not  bad,  because  not 
setting  out  the  contract,  where  a  copy  of  that 
instrument  was  filed  with  the  complaint,  refer- 
red to  In  the  answer,  and  its  execntion  mutual- 
ly admitted.- Id. 

The  plea  by  way  of  set-off  having  express- 
ly averred  that  the  agent  had  collected  and 
wrongfully  retained  money  under  the  contract, 
and  that  instrument  requiring  the  remittance  of 
such  money  "immediately,"  there  was  a.  suflS- 
cient  showing  that  the  set-off  "arose  out  of  a 
debt,  dnty,  or  contract  held  by  defendant  at 
the  time  the  suit  was  commenced,  and  matur- 
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ed  at  or  before  the  time  It  was  offered  as  a 
set-off,"  as  required  by  Bums'  Rev.  SL  1901,  | 
351.-Id. 

As  the  contract  required  an  "Immediate" 
payment  of  money  coming  Into  plaintiffs  hands, 
the  plea  of  set-off  was  not  bad  because  failing 
to  allege  a  demand.— Id. 

Where  a  life  insurance  company  and  its 
general  agent  bad  an  accounting  and  settle- 
ment of  all  transactions  up  to  a  certain  date, 
in  which  it  was  agreed  that  the  agent  had  re- 
ceived credit  for  all  claims  for  commissions  up 
to  the  date  of  settlement,  a  plea  of  such  settle- 
ment in  an  action  by  the  agent  for  coumiissions 
claimed  to  have  been  earned  prior  thereto, 
though  not  amounting^  to  an  estoppel,  was  good 
as  a  plea  of  payment,  under  which  plaintiff 
would  be  entitled  to  show  that  items  which 
should  have  been  credited  to  him  at  the  ac- 
counting were  omitted. — Id. 

The  agreement  did  not  release  the  agent 
from  his  obligation  to  pay  over  money  in  his 
hands  belonging  to  the  company  which  he  fail- 
ed to  report  at  the  time  of  settlement,  but  the 
insurance  company  was  entitled  to  recover  such 
money  without  returning  the  portion  paid  to  it 
upon  the  settlement.— Id. 

The  subsequent  recovery  by  plaintiff's  wife 
of  real  proper^  transferred  to  Gie  company  on 
settlement,  in  part  payment  of  the  amount  doe 
from  plaintiff,  rendered  snch  payment  unavail- 
ing, and  was  competent  defensive  matter. — Id. 

[•]     (App.  1804) 

Plaintiff  employed  defendant  as  an  Insur- 
ance solicitor,  agreeing  to  pay  a  specified  com- 
mission for  his  services.  The  contract  also  pro- 
vided that  plaintiff  might  offset  against  any 
claims  under  the  contract  any  and  all  debts  or 
liabilitieB  of  defendant  to  plaintiff.  A  supple- 
mental contract  provided  for  advancements  by 
plaintiff  to  defendant  of  $15  a  week,  which  ad- 
vancements were  to  be  a  first  lien  on  all  com- 
missions or  renewals  then  due  or  that  might 
thereafter  become  due,  and  plaintiff  was  au- 
thorized to  deduct  uiy  advancements  made 
from  any  money  received  on  premiums  which 
nnder  the  primary  contract  should  be  due  to  de- 
fendant. Held  -  that,  under  the  primary  con- 
tract, the  only  compensation  defendant  was  to 
receive  was  the  cMnmlssion  agreed  on,  and  that 
the  advancement  provided  for  in  the  supple- 
mental contract  was  a  part  of,  and  not  In  ad- 
dition to,  such  commission.- Arbangh  v.  Shock- 
ney,  71  N.  B.  232,  72  N.  E.  GOS,  84  Ind.  App. 
26a 

Plaintiff  employed  defendant  as  an  insur 
ance  solicitor,  agreeing  to  pay  a  specified  com- 
mis^on  for  his  services.  The  contract  also 
provided  that  plaintiff  might  oSaet  against  any 
claim  under  the  contract  any  and  all  debts  or 
liabilities  of  defendant  to  plaintiff.  A  supple- 
mental contract  provided  for  advances  by  plain- 
tiff to  defendant  of  $15  a  week,  which  advances 
were  to  be  a  first  lien  on  all  commissions  or  re- 
newals then  due  or  that  might  thereafter  be- 
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come  dae;  and  plaintiff  wai  authorized  to  de- 
duct  aoy  advances  made  from  any  money  re- 
ceived CD  premiums,  wliicb,  under  the  primary 
contract,  should  be  due  to  defendant.  Held, 
that  such  advances  did  not  create  a  debt  on 
the  part  of  defendant,  and  on  failure  of  the 
venture  to  prove  successful  plaintiff  could  not 
recover  the  same  of  defendant.— Id. 

A  contract  between  plaintiff  and  his  agent 
provided  for  advances  to  the  Bgent  to  be  repaid 
from  commissions  to  be  earned,  and  that  the 
agent  should  remain  in  the  emplojrment  so  long 
as  be  was  in  debt  to  plaintiff.  Held,  tbat  the 
use  of  the  word  "debt"  with  reference  to  ad- 
vances implied  no  different  mode  of  repaying 
than  that  provided  for  by  the  temiB  of  the  con- 
tract, and  did  not  import  personal  liability. — Id. 

It]    (Aw.  1910) 

The  discharge  of  a  general  agent  of  a  life 
insurance  company  being  authoriied  by  the 
terms  of  his  contract  with  it,  on  his  failure  to 
make  reports  and  pay  over  on  demand  money 
in  his  hands  belonging  to  it,  his  dischaige  on 
failing  so  to  do  is  not  wrongful,  and  so  does 
not  authorise  recovery  by  him  of.  it  of  dam- 
ages; and  therefore  he  is  not  entitled  to  recover 
of  it  the  present  value  of  that  part  of  his  com- 
pensation consisting  of  a  per  cent,  of  renewal 
preminms  on  policies  procured  by  him,  pay- 
able to  him,  according  to  the  terms  of  his  con- 
tract with  it,  from  year  to  year,  as  such  pre- 
miums should  be  received  by  it,  so  long  as 
$100,000  of  insurance  procured  by  him  should 
remain  in  force.— Security  Uut.  Life  Ins.  Co. 
V.  Frankel,  92  N.  E.  1^. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cenx.  Dig.  Insurance,  SS  111-114. 
See,  also,  22  Cyc  pp.  1439-1442. 

S  85,  Bveaek  of  eontnet  liy  iwlmelpal. 

Departure  in  pleading  In  action  for  wrongful 

discbarge,  see  Pleadinq,  {  180. 
Recovery  of  commissions  on  renewals,  see  ante, 

184. 

[a]     (App.  1904) 

Where  plaintiff,  as  part  of  a  contract  for 
the  employment  of  defendant  as  an  insurance 
solicitor,  agreed  to  advance  defendant  $15  per 
weelE,  to  be  repaid  from  commissions,  and  de- 
fendant was  deprived  of  his  ability  to  perform 
the  contract  by  plaintiff's  refusal  to  longer 
make  such  advancements,  and  to  continue  de- 
fendant in  her  services,  except  under  a  new 
contract,  which  defendant  refused  to  accept, 
plaintiff,  having  broken  the  contract,  could  not 
recover  for  d^ndant's  failure  to  perform  the 
same.— Artungh  t.  Shockney,  71  N.  E.  232,  72 
N.  m  668,  34  Ind.  App.  268. 

Fob  Cabkb  fbou  Onm  States. 

See  28  Cent.  Dig.  Insurance,  i  115. 
See,  also,  22  Cyc.  p.  1436. 


1 86.  Extent  and  envelse  of  powers  of 
aCOBta. 

Fob  Cases  raoic  Otheb  States, 

See  28  Cksx.  Dig.  Insnrance,  H  116-122. 
See,  also,  22Clrc.  pp.  1429-1434. 

S  88.  ^—  OoMorml  «r  apaolal  acamtii 

la]     (App.  1908) 

A  local  agent  of  an  Insurance  eompaay  for 
a  county  has  no  authority  to  appoint  aaotliei 
as  its  agent.— Michigan  Mut.  Life  Ins.  Go.  t. 
Thompson,  86  N.  B.  603. 

Foe  Cases  fbou  Otheb  States. 

See  2S  Cent.  Dig.  Insurance,  H  117, 118. 
See,  also,  22  Crc  pp.  142!^1431. 

1 89.           Assistants     and     tOmrkm  of 

•S«nta. 

[a]  (Sap.  1890) 
Insurance  companies  are  not  only  revoo^ 
ble  for  the  acts  of  tli^  agents,  within  the 
acope  of  their  agency,  but  also  for  the  acta  of 
the  agents'  clerks,  when  the  company  knew,  as 
it  bad  ought  to  have  known,  that  other  per- 
sons would  be  employed  by  and  to  act  for  the 
agents.  Insurance  broken  are  the  agents  of 
insurance  companies  for  the  purpose  of  d«^▼e^ 
ing  jxdicies  and  collecting  premiums.— Indiana 
Ins.  Co.  t.  BartweU,  24  N.  E.  100;  123  Ind. 
177. 

Fob  Gases  tboh  Otheb  States. 

See  28  Cent.  Dig.  Insoraace,  |  119. 
See,  also,  22  Cyc  p.  1431. 

i  91.  —  Effaet  of  iMtractioas  to  acamti 
C>]     (Sap.  1888) 

It  is  immaterial  what  private  instmctloni 
an  insurance  company  may  have  pven  its 
agent,  if  they  were  not  brought  to  Uie  knowl- 
edge of  the  assured.  The  role  that  private  in- 
structions do  not  bind  a  party  dealing  with  an 
agoit  unless  he  has  notice  of  them  ^iplies  to 
contracts  of  Insurance  as  well  as  to  other  con- 
tracts.—Commercial  Union  Assur.  Co.  v.  State 
ex  ret.  Smith,  15  N.  B.  518^  113  Ind.  SSL 

tb]  (APP.18H) 

Where  an  applicant  for  accident  Insurance 
acts  in  good  fftitb  with  the  Insurance  company's 
agent,  relying  on  the  statements  made  by  so^ 
agent,  within  the  scope  of  his  apparent  aa- 
tbority,  the  insurance  company  is  bound  by  the 
atatementa.  It  is  the  duty  of  such  company  to 
bring  to  the  knowledge  of  the  api^cant  for  in- 
suraooe  any  limitation  that  there  ma^  be  on 
the  power  of  the  agent  within  the  scope  nl  the 
bualDess.— Kerlin  t.  National  Acc.  Ass'ii,  85 
N.  B:  89,  S6  N.  E.  156,  8  Ind.  App.  62& 

Fob  Cases  fboh  Otheb  States* 

See  2S  Cent.  Dig.  Insurance,  1  120. 
See,  also,  22  Cyc  p.  1430. 
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$  OS.  —  Erideuo*  mm  to  amt]ioTltr> 

Where  the  defease  in  an  action  on  a  policy 
is  that  the  policy  was  issaed  hy  a  derk  of  the 
agent  of  defendant,  without  its  anthority,  evi- 
dence of  the  dnties  of  the  clerk,  bis  custom  in 
passing  on  applications  for  insurance,  ^gnlng 
the  agent's  name  to  policies  and  to  reports  of 
riiks  taken  which  were  sent  to  the  company, 'was 
admissible  on  the  question  whether  the  policy 
wss  executed  by  the  company  as  a  matter  of 
law.— German  Fire  Ins.  Co.  v.  Columbia  En- 
caustic Tile  Co.,  15  Ind.  App.  623,  43  N.  E.  41. 

Fob  Gases  raoH  Othcs  Stixbs. 

See  28  Ceht.  Diq.  Insonnoe,  |  122. 

S  98.  VwHitluwlaed  mmd  mvmgtml  Mis  of 
sgeat. 

ts]  (App.im) 
An  insurance  conqwnj  cannot  be  permitted 
to  profit  through  the  fraud  of  its  agent  and  at 
the  same  time  escape  responsibility  therefor.— 
^na  Life  Ins.  Co.  t.  Bockting,  89  Ind.  Ai^ 
586k  79  N.  B.  824. 

Fob  Casbs  noic  Oibbb  Statis, 

8bx  2S  Cint.  Diq.  Insurance,  |  123. 
See,  also,  22  Cyc.  p.  1483. 

194.  KatUutioa. 

Reinsurance,  see  p<wt,  $  676. 

[a]     (App.  1896) 

The  acceptance  by  the  insurer  of  an  ap- 
plication forwarded  through  a  person  assuming 
to  act  as  its  agent,  the  applicant  b^ag  ignorant 
of  his  want  of  authority,  Is  a  ratification  of  the 
acts  of  such  agent  in  soliciting  and  contracting 
for  the  insurance  within  the  scope  of  his  apparent 
authority.— Terry  v.  Proyident  Fund  Soc.  of 
New  York,  13  Ind.  App.  1,  41  N.  E.  18,  55 
Am.  St.  Bep.  217. 

Fob  Cases  fbom  Other  States, 

See  28  Gent.  Dig.  Insurance.  |  124;  40 

Cent.  Dig.  Princ.  ft  A.  |  G45. 
See,  also,  22  Cyc.  p.  1434. 

(B)  AGENCT  FOR  APPLICANT  OB 
INSUBED. 

Authority  to  give  notice  of  loss,  see  post,  {  537. 
In  mutual  benefit  insurance  association,  see 
post,  {  740. 

1 96.  OreatloB  ot  acemoy  to  prooare  fta- 
■nranee  in.  gnmkL 

|a]     (App.  1908) 

Where  an  agent  of  a  life  insurance  com- 
pany which  bad  rejected  an  application,  told 
applicant's  husband  that  he  could  procure  in- 
surance in  another  company,  and  applicant's 
husband  told  him  to  "go  ahead  and  get  her  in 


any  good  company,"  and  the  agent  obtained  a 
policy  through  an  agent  of  another  company, 
he  was  the  agent  of  the  applicant,  and  cot  of 
the  insurer.— Michigan  MuU  Life  Ina.  Co.  t. 

Thompson,  86  N.  E.  503. 

Fob  Cases  fbou  Otheb  States, 

See  26  Cent.  Dig.  Insurance,  1  120. 
See,  also,  22  Cyc  p.  1444,  25  Cyc.  p.  152S. 

9  97.  Oreatioa  of  mgmmaj  far  feotk  par- 
ties. 

Fob  Cases  fboh  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  U  127,  128. 
See,  also,  22  Cyc.  p.  1445. 

1 96.  —  Xb  (eaoral. 
[a]     (Sa*.  USS) 

Where  an  applicant  directs  a  person,  who 
is  local  agent  for  several  companies,  to  obtain 
policies  for  him,  and  the  agent  does  obtain 
policies  in  the  companies  represented  by  bim, 
he  acts  as  the  agent  of  the  companies,  and  not 
as  the  agent  of  the  insured.— Commercial  Union 
Aasur.  Co.  v.  State  ex  rel.  Smith.  118  Ind.  331, 
15  N.  B.  618. 

Fob  Casks  fboh  Otheb  States, 

See  28  Cert.  Dig.  Insurance,  |  127. 
See,  also,  22  Cyc.  p.  1444. 

I  99.  — —  Effoot  of  prOTtsloB*  of  polloy. 
ta]     (Sap.  1885) 

Whether  or  not  brokers  employed  by  an 
owner  of  property  to  procure  a  line  of  insnr- 
ance  acted  as  the  agent  of  the  insured  or  the 
Insurer  must  depend  on  the  actual  rdations 
which  existed  between  the  parties  at  the  time, 
and  ia  not  controlled  by  a  stipulation  in  the 
policy  to  the  effect  that  tmly  sncb  persona  as 
should  bold,  the  commission  of  the  company 
should  be  deemed  Its  agmts.— Indiana  Ins.  Co. 
r.  HartweU,  100  Ind.  566. 

[b]    (App.  1893) 

An  applicant  for  Insurance,  who  agrees  to 
accept  a  certificate  of  membership,  subject  to 
all  its  conditions  and  provisions,  and  also  agrees 
that  the  society  shall  not  Ik  bound  by  any 
statement  made  to,  or  knowledge  possessed  by, 
any  agent  or  broker  not  written  in  the  f^pli* 
cation,  hereby  appointing  such  person  my  agent 
to  enter  my  answers  to  tbe  following  state- 
ments, is  not  concluded  thereby  from  showing 
that  tbe  person  who  wrote  the  same  was  in"  fact 
tlje  agent  of  the  company  and  not  bis  agent, 
and  that  the  language  ascribed  to  him  was  In 
fact  not  his,  but  that  of  tbe  agent.— Howe  v. 
Provident  Fund  Soc.,  34  N.  E.  830,  7  Ind. 
At»p.  686. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  i  128. 
See,  also,  22  Cyc.  p.  1445. 
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1 103.  Anthorltj  an4  Antlea  of  scent  aa 
to  prinolpal* 

M     (App.  1893) 

Plaintiff  asked  defendant,  an  insurance 
broker,  for  insurance  with  one  of  his  regular 
companies.  Defendant  replied  that  bis  com- 
panies refused  the  risk,  but  he  offered  to  insura 
elsewhere.  Subsequently  defendant  wrote  an 
application  directing  a  company  to  send  him 
the  policy  for  delivery,  which  plaintiff  signed. 
This  company  hod  ofEeriad  defendant  20  per 
cent,  on  premiums  as  inducement  for  him  to 
send  applications  for  risks  which  his  regular 
companies  should  refuse.  Plaintiff,  on  receipt 
of  the  policy,  paid  the  premium  to  defendant, 
who  promised  him  to  pay  it  to  the  company, 
but  neglected  to  do  so.  The  policy  postponed 
the  company's  liability  until  the  premium  be 
actually  paid  to  it,  "at  its  office,"  and  repudiated 
insurance  unless  by  "the  duly  commisaioned 
and  lawfully  authorised  agent  for  this  com- 
pany." £fe/(/,  that  defendant  acted  as  agent  for 
plaintiff  in  procuring  and  delivering  the  policy 
and  collecting  the  premium,  and  was  liable  to 
plaintiff  for  the  loss.— Criswell  v.  Riley,  5  Ind. 
App.  496.  80  N.  E.  1101,  32  N.  £.  814. 

F08  Cases  fboh  Otheb  States, 

Seb  28  Cent.  Dia.  lasuraiice,  i  130. 
See,  alw,  22  Cjc  pp.  1447, 1448. 

IV.  UraimABI.E  IMTEHE8T. 

Affecting  validity  of  assignment  of  matual  bene- 
fit inaniance,  see  pott,  I  728. 

Authority  of  part  owner  of  vessel  to  Insure  for 
the  other  owners,  see  Shipfikg,  {  21. 

Change  of  Interest,  after  insurance,  see  post, 
I  328. 

Effect  of  payment  of  loss,  see  post,  {  600. 
Instructions,  see  post,  I  600. 
Mutual  benefit  insurance,  see  post,  S  767. 
Pleading,  see  post,  fi  630. 

Pleading  matters  of  fact  or  conclusions  relating 

to,  see  Pleading,  S  8- 
Bepresentations,  warranties,  or  conditions  in 

policy  or  application  therefor,  see  post,  If  28% 

298. 

Right  to  proceeds  of  policy,  see  post,  H  SSO- 
094. 

Verdict  and  findings,  see  post,  |  670k 

i  114.  IfMMSitjr  la  (sBonl. 

t^ependent  on  nature  of  contract,  see  post,  1 124. 
In  mutual  benefit  insnrance,  see  post,  S  767. 

[a]  (S«p.l»7) 

A  poll^  of  fin  insnrance  taken  ont  by  a 
party  who  bas  no  insnrable  interest  in  the 
premises  is  void.— Bezscli  T.  SInnissippi  Ins. 
Co.,  28  Ind.  ei 

[b3  (S«p.iSC7> 

A  beneficiary  In  a  life  p<dicy  may  recover, 
after  the  deatli  of  assured,  though  he  bas  no 

pecuniary  Interest  in  the  assared's  life.— Prov- 


ident life  Ins.  &  Inv.  Co.  t.  Banm,  29  Ind. 

236. 

A  person  has  an  insurable  interest  in  his 
own  life  and  may  effect  insurance  thereon  and 
appoint  any  one  to  receive  the  money  in  caw 
of  his  death  during  the  existence  of  the  ptiGej. 
—Id. 

[c]  (Sup.  1872) 

A  person  cannot  purchase  and  bold  for 
his  own  benefit,  as  a  matter  of  mere  specula- 
tion, a  policy  of  insurance  on  the  life  of  one 
in  whose  life  he  has  no  sort  of  insurable  ia- 
terest.— Franklin  life  Ins.  Co.  T.  Hassard,  41 
Ind.  116,  13  Am.  Rep.  313. 

[d]  (S«p.  18S1) 

Plaintiff  in  an  action  on  a  policy  must  al- 
lege and  prove  an  insurable  interest  at  the  time 
of  loss.— iEtna  Ins.  Co.  t.  Kittles,  81  Ind.  DA. 

[fl]     (Bap.  188T) 

No  one  can  have  the  benefit  of  an  innu- 
ance  effected  by  himself  on  the  life  of  another 
unless  be  has  an  iuanrabte  interest  in  the  lif^ 
insured.— Amick  v.  Butler,  12  N.  E.  518,  111 
Ind.  578,  60  Am.  Rep.  722. 

[f]  A  policy  of  insurance  taken  by  a  persoo 
on  his  own  life  in  favor  of  another  is  not  in- 
valid because  the  beneficiary  has  no  insurablr 
interest.— (App.  1809)  Prudential  Ins.  Co.  of 
America  v.  Ilunn,  ^  N.  E.  772.  21  Ind.  App. 
52S,  60  Am.  St  Rep.  380l 

[g]    (S«p.  IMi) 

A  policy  of  life  insurance  issued  on  a  life 
in  which  the  beneficiary  bad  no  insurable  in- 
terest, without  insured's  knowledge,  was  voii 
as  being  against  public  policy,  and  in  violatioD 
of  Act  March  0,  1883,  $  6  (Acts  1883,  p.  204, 
c.  136),  providing  that  when  payments  of  a*- 
sessments  on  a  policy  are  made  by  a  penoo 
other  than  the  insured,  and  without  Us  written 
consent,  the  beneficiary  must  have  an  insanUe 
interest  in  the  insured's  life. — American  Mot- 
Life  Ins.  Co.  T.  Bertram,  70  N.  E.  258.  16S 
Ind.  51.  64  li.  R.  A.  935. 

Ch]     (App.  UOO 

Under  Bnnu'  Ann.  St  1901,  |  4902,  pro- 
viding that,  when  paymente  on  a  policy  are 
made  by  a  person  other  than  the  insured  and 
without  his  written  consent,  the  benefidtiy 
must  have  an  insurable  Interest  in  the  insur- 
ed's life,  a  policy  of  insurance  issued  on  a  life 
in  wbidi  the  beneficiary  bad  no  insurable  in- 
terest without  insured's  knowledge  vas  vdd.— 
American  Mnt.  life  Ins.  Co.  t.  Mead,  89  Ind. 
App.  210,  79  N.  B.  B2& 

[1]    (App.  1908) 

Consideratiinis  of  public  policy  leqoiR  u 
Insurable  intexsnt  in  the  life  of  the  pcnoa  in- 
sured, and  its  preswce  is  an  evidence  of  tbe 
good  faith  of  the  parties,  and  the  fact  of  one 
Insuring  his  life  fbr  the  benefit  of  himself  or 
another  is  evidence  of  such  good  folth  as  will 
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validate  tbe  contract.— New  York  Life  Ins.  Go. 
T.  Gieeolee,  42  Ind.  App.  82,  81  N.  B.  1101. 

Fob  Cases  from  Other  States, 

See  28  Cent.  Dig.  Insurance.  §§  13G-W8. 
See.  also,  ID  Cyc.  p.  583,  25  Cyc.  pp.  7(H. 

702,  26  Cyc.  p.  550;  oote,  25  I*  R.  A.  627  ; 

note,  58  Am.  Rep.  SQ2. 

i  1  IS.  Wkat  Mnattttttea  tateraat  Im  vrop- 

[a]  (Sap.  1887) 
One  who  has  taiien  a  ccNDveyance  of  prop- 
erty in  good  faith,  and  gone  into  poasession, 
claiming  to  be  the  ownet  in  fee  simple,  has  an 
inanmble  interest  therein;  and,  in  an  action 
upon  a  policy  lasQed  to  liim  tiiereon,  ttie  Inaor- 
aace  company  can  raise  no  question  as  to  the 
Talldity  of  hhi  title. — Home  Ins,  Co.  t.  Gilman, 
112  Ind.  7,  13  K  E.  118.  • 

[b1  (Snp.  1SS9) 
Rev.  St  1881,  8  SllO,  provides  that  the 
lands  of  a  married  woman  shall  not  be  subject 
to  her  husband's  debts,  but  shall  be  her  sepa- 
rate property  as  fully  as  though  she  were  un- 
married, provided  that  she  shall  not  incumber 
or  convey  the  same  unless  he  join  her ;  and 
section  5117  provides  that  a  married  woman 
may  acquire  and  hold  real  property,  together 
with  the  issues  thereof,  as  though  she  were 
unmarried,  but  shall  not  convey  or  mortKage 
the  same  unless  her  husband  join  her.  Held, 
that  the  husband  has  no  insurable  interest  in 
his  wife's  separate  property,  and  cannot  en- 
force a  policy  thereon,  though  she  holds  the  le- 
gal title.— Traders'  Ins.  Co.  of  Chicago  t.  New- 
man, 120  Ind.  554,  22  K.  B.  428. 

[e]    (Sap.  1907) 

A  life  tenant  has  an  insurable  interest  in 
a  house  situated  on  the  life  estate. — Glens 
Falls  Ins.  Co.  v.  Michael,  ICi  Ind.  r».'>9.  74  N. 
E.  9G4,  79  N.  E.  905,  8  L.  R.  A.  (N.  S.)  708. 

Fob  Gases  vbom  Otiiu  States, 

See  28  Cent.  Dia.  Insurance,  H  139-157. 

See,  also,  19  Cyc.  pp.  584-500,  25  Cyc.  p. 
1537.  20  Cyc.  pp.  654-5(»;  note.  43  U  R. 
A.  684.  ee  L.  R.  A.  657 ;  note.  20  Am.  Dea 
510;  note,  104  Am.  St  Bep.  088-992. 

1 1 16.  Wluit  eonstttntea  iBterest  In  hn- 
mmn  life  or  Iiaalth. 

Mutual  benefit  insurance,  see  post,  |  707. 

[a]  <s«p.lsS7) 

A  creditor  has  an  insurable  interest  in  the 
life  of  his  debtor,  and  may  in  good  faith  take 
Insurance  on  such  life  either  by  procuring  a 
policy  designating  him  as  beneficiary  or  by  as- 
signment, but  the  amount  of  the  insurance  ob- 
tained must  bear  some  just  proportion  to  the 
debt,  or  the  extent  of  tbe  obligation  assumed 
by  the  beneficiary,  and  the  probable  contingeo- 
cies  attending  the  future  maintenance  of  the 
policy.— Amick  t.  BnUer,  12  N.  E.  518,  111 
:nd.  578.  00  Am.  Rep.  722. 


[b]    (Snp.  1889) 

As  a  rule,  a  grandfather  is  n&der  no  legal 
obligation  to  support  or  provide  for  his  grand- 
child, and,  though  the  relationship  may  bet  stat- 
ed in  the  complaint,  from  this  fact  alone  the 
court  cannot  as  a  matter  of  law  infer  such  an 
insurable  interest  in  the  life  of  the  grandfa- 
ther aa  will  uphold  a  policy  issued  on  his  life 
directly  to  the  grandchild.— Burton  v.  Connect- 
icut Mut.  Life  Ins.  Co.,  21  N.  E.  746,  110  Ind. 
207.  12  Am.  St  Rep.  405. 

[e]    (Sap.  1890) 

A  judgment  creditor  has  an  insurable  in- 
terest in  the  life  of  his  debtor.— Wallter  t.  Lar- 
Icin.  127  Ind.  100,  26  N.  E.  084. 

[d]  (App.  1896) 

An  uncle  living  on  his  sister's  place,  and 
keeping  bis  nephew,  the  child  of  his  sister, 
has  no  insurable  interest  in  such  child.— Pru- 
dential Ins.  Co.  of  America  t.  Jenkins,  15  Ind. 
App.  297,  43  as.  E.  1(SSG,  57  Am.  St.  Rep. 
228. 

[e]  (App.  1896) 

A  complaint  to  recover  on  a  policy  issued 
to  plaintiff  on  the  life  of  his  mother  alleged 
that  plaintiff  was  liable  for  the  support  of  the 
assured  under  the  laws  of  Illinois,  where  they 
lived  when  the  insurance  was  effected;  that 
plaintiff  supported  and  maintained  tbe  assur- 
ed until  her  death;  that  under  the  same  law 
the  assured  was  liable  for  the  maintenance  of 
plaintiff;  and  that  thereby  plaintiff  had  a  val- 
uable pecuniary  interest  in  her  life.  The  stat- 
ute of  Illinois,  a  copy  of  which  was  filed  with 
the  couiplaint,  gives  no  right  of  action  by  the 
son  against  the  mother,  or  vice  versa,  for  non- 
support,  but  creates  a  legal  liability  in  behalf 
of  the  town  or  county.  The  exhibits  filed  with 
the  complaint  showed  that  the  assured  was  76 
years  old  when  the  policy  was  issued,  and  there 
was  nothing  to  show  tliat  plaintiff  expected  any 
benefit  from  her  in  the  way  of  service  or  main- 
tenance. Held,  that  the  complaint  failed  to 
show  that  plaintiff  had  an  insurable  interest 
in  the  life  of  tbe  assured.- People's  Mut  Ben. 
Soc.  T.  Templeton,  16  Ind.  App.  126,  44  N.  E. 
800. 

la  (App.  189B) 
A  mother,  as  inch,  has  not  an  Inanmble 
Interest  in  the  life  of  her  son,  so  that  she  can 
take  out  a  policy  thereon.— PmdeBtlal  Ins.  Co. 
of  America  t.  Honn,  N.  E.  772,  21  Ind. 
App.  52.1,  00  Am.  St.  Rep.  380. 

[g]    (App.  190C) 

A  policy  of  insurance  issued  to  plaintiff  on 
the  life  of  his  mother-in-law  is  prima  facie  void 
ab  initio  for  lack  of  insurable  interest  of  plain- 
tiff in  the  life  insured.- American  Mut  Life 
Ins.  Co.  T.  Mead.  39  Ind.  App.  216,  70  N.  E. 
526. 

[b]    (Sop.  1908) 
A  person  has  an  insurable  interest  In  the 
life  of  another,  where  there  is  a  reasonable 
probability  that  he  will  gain  by  tbe  letter's  re- 
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roainiDg  alire  or  loM  hj  his  death  (qaotiag 
Words  and  Phrases,  vot.  4.  p.  3672).— SUte  t. 
Willett.  171  iQd.  296,  86  N.  B.  68.  23  Xi.  B. 
A.  (N.  S.)  197. 

The  official  undertakers  of  an  associatton, 
whose  business  was  to  insure  to  each  of  its 
members  a  sum  to  defray  his  funeral  expens- 
es, and  who  tbrousrh  the  profits  they  received 
from  the  sale  of  supplies  were  the  sole  bene* 
ticiaries  under  the  contracts  between  the  asso- 
ciation and  its  members,  bad  no  insurable  in- 
terest la  the  members*  Uret. — Id. 

[1]  (App.UOS) 

Though  a  son  has  no  insurable  interest  In 
the  life  of  his  father  because  of  such  relation- 
ship, the  father  may  insure  his  life  for  the 
benefit  of  the  sod.— New  York  Life  Ins.  Co.  v. 
Oreenlee,  42  Ind.  App.  82,  84  N.  E.  1101. 

Fob  Cases  fbou  Otheb  States, 

Sbx  28  Csttr.  Dio.  Insuranra.  If  lSS-162. 
See,  also,  1  Cyc  pp.  238,  239;  note.  39  G. 

C.  A.  632 ;  notes,  19  L.  R.  A.  187,  63  L. 

B.  A.  817.  64  L.  R.  A.  226.  67  L.  B.  A. 

496;  notest  46  Am.  Rep.  189,  62  Am.  Rep. 

135. 

1 117.  Estoppel  to  4»Mj  latenat. 

[a]  (App.  1899) 
A  subsequent  consent  by  Insurer  to  its  as- 
signment does  not  validate  a  policy  void  when 
issued  because  insured  had  no  insurable  inter- 
est; the  mle  that  the  assignment  by  consent 
makes  a  new  contract,  and  that  defenses  avail- 
able against  the  assignor  cannot  be  pleaded 
against  the  assignee,  not  being  applicable  to  a 
policy  void  in  its  inception. — Franklin  Ins.  Co. 
T.  Wolff,  54  N.  E.  772,  23  Ind.  App.  549. 

^8  Gases  fboh  Other  States, 

See  28  Cent.  Dig.  Insurance,  f  1C3. 
See.  also,  19  Cyc.  p.  .^90.  25  Cyc.  p.  711 ; 
note,  6  L  R.  A.  {N.  S.)  747. 

f  118.  Insurance  withont  intenst. 

Effect  of  payment,  see  post,  S  600. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  If  164,  16.^. 
See.  also,  19  Cyc  p.  5S3 ;  note,  60  Am.  Rep 
729;  note,  128  Am.  St  Rep.  802. 

§  119.    WacerlAjT  policies  in  general. 

[a]  Issue  of  policy  of  life  insurance  to  one 
having  no  interest  as  relative,  dependent,  cred- 
itor, or  otherwise  in  the  life  of  the  insured, 
and  who  pays  the  premiums,  is  against  public 
policy,  and  the  contract  is  void. — (App.  1891)) 
Prudential  Ins.  Co.  of  America  v.  Hunn,  52  X. 
E.  772,  21  Ind.  App.  525,  69  Am.  St.  Rep.  380; 
(Sup.  1904)  American  Mut.  Life  Ins.  Co.  v. 
Bertram,  70  N.  B.  258, 163  Ind.  51,  64  U  R.  A. 
930. 

FoM  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  f  165. 
See,  also,  19  Cyc.  p.  583. 


f  ISl.  Heoesslty  of  Imtereat  to  awtatm  «s- 
slcnment. 

Mntoal  benefit  inaurance,  see  poet,  f  767. 

Ca]  (Sap.  UTS) 
A  lif^  insaiuice  poUcj,  althoogh  T«Ud, 
cannot  be  assigned  to  one  haTing  no  insurable 
interest  in  tbe  life  of  the  person  insured.— 
Franklin  Life  Ins.  Go.  T.  Hazzard,  41  Ind.  116, 
13  Am.  Rep.  313. 

[b]  (Sap.  IBT6) 

During  the  lifetime  of  a  person  who  has 
a  policy  of  insurance  on  bis  own  life,  payable, 
after  bis  death,  to  his  personal  representatiTe, 
another  person,  who  has  no  insurable  interest 
in  the  life  of  the  insured,  cannot  purchase  sack 
policy,  and  take  an  assignment  of  it  to  him- 
self from  the  insured,  and  hold  the  title  tbere- 
of  in  himself  for  bis  own  benefit.— Fiaoklia 
Life  Ins.  Go.  r.  Sefton,  63  Ind.  380. 

[c]  (Sap.  IMS) 

Though  a  person  cannot  take  out  a  policy 
in  bis  own  favor  on  tbe  life  of  another  unless 
be  has  an  insurable  interest  in  tbe  latter'a  life, 
one  may  in  good  &ith  take  out  a  policy  oa  bis 
own  life,  and  assign  it  in  good  faith  to  a  pe^ 
son  having  no  insurable  Interest  thereio.— Da- 
vis T.  Brown,  65  N.  E.  906,  150  Ind.  614. 

Burns'  Rev.  St  1901,  f  4914b,  reUting  to 
insurance  companies  organized  under  tbe  Uws 
of  the  state,  and  which  declares  that  the  as- 
signment of  a  life  policy  to  a  person  having  no 
insurable  interest  in  the  insured's  life,  except 
as  security  for  debt,  with  remainder  over  to 
the  beneficiary  or  tbe  estate  of  the  insured, 
shall  render  the  policy  Toid,  is  inapplicable  to 
an  assignment  of  a  policy  issned  hy  s  New 
York  corporation. — Id. 

[d]  (App.  190S) 

A  hnsband,  hartng  a  poller  on  his  wife's 
life,  with  the  consent  of  the  Insarer,  assigned 
tbe  same  to  plaintiffa  intestate,  to  aecure  hhn 
against  loss  for  becoming  surety  on  certain 
notes  given  by  the  husband.  Held  tiiat,  aare 
the  assignee  had  no  inanrable  Interest  in  the 
life  of  the  wife,  tbe  aswgnment  was  void.— 
Tbornburg  t.  iEtna  Life  Ids.  Go,,  66  N.  E- 
922,  30  lad.  App.  682. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Did.  Insurance,  f|  166.  lITi. 

f  122.  AasiKBaBeBt  of  poUey  to  parwa 
wttbottt  interest. 

Pleading,  see  post,  f  639. 

M  (App.  1891) 
A  policy  of  inanrance  on  the  life  of  a  m>r* 
ried  woman  was  assigned  by  her  and  her  bus- 
band  to  one  of  the  husband's  creditors,  «ih1 
was  assigned  by  such  creditor  to  one  haviiuc 
no  insurable  interest  in  the  woman's  life.  Etl4, 
that  such  second  assignee  acquired  no  interest 
by  the  assignment,  it  being  contrary  to  public 
policy  that  any  one  should  bare  insurance  on 
the  life  of  another  la  whose  life  he  has  no  In- 
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anraUe  Interest— Kessler  t.  Kahtts,  1  Ind. 
App.  511,  27  N.  B.  060. 

Fob  Cases  fbou  Otheb  States, 

Six  28  Cent.  Dig.  Insurance.  H  166,  167. 
See,  also,  19  Cyc.  p.  591,  25  Cyc.  p.  709; 

note,  27  Am.  Rep.  327 ;  not^  16  Am.  St. 

Rep.  906. 

V.  THE  OOKTBACT  IN  GENE&AIu 

Mntaal  benefit  insarance,  see  post.  SS  711-728. 
Farol  or  eztrinslc  evidence  to  contradict  or  vary 

contract,  see  SMdehce,  {}  405.  41& 
Pleading  policy  and  accompanying  documents, 

see  post,  S  631. 
Policy  or  otlier  contract  at  eTidence,  see  post,  { 

661. 

Reininrance,  see  post,  H  677-679. 

Specific  performance,  see  SPKcmo  Fkbfok- 
ICANCB,  K  78,  116. 

Stating  name  and  address  of  family  physician 
ID  application  as  consent  tlwt  ttie  pbysician 
might  testify  in  an  action  on  the  policy,  see 

WITNB88B8,  f  219. 

(A)  nature;  REQUISITES,  AND 
VAUDITT. 

C(Hitract  of  reinsnranoe,  see  post,  S  678. 
Effect  of  misrepresentation,  fraud,  or  breach  of 
warranty,  coTenant,  or  condition,  see  post,  H 

250-300. 

Vaiidi^  of  application  for  insurance  made  on 
Sunday,  see  Sumdat,  i  IS. 

fl  184.  ITatvro  of  tka  mmtvmet. 

[a]  (Sop.  1875) 

A  policy  of  insarance  is  a  chose  in  action 
governed  by  the  same  principals  applicable  to 
other  agreements  involving  pecuniary  obliga- 
tions.—Hutson  V.  Merrifield,  51  Ind.  21,  19 
Am.  Rep.  722. 

[b]  (8«V.1M8} 

Contracts  of  insurance  companies  with 
those  insured  are  plain  indemnity  contracts,  by 
which  one  party  agrees  for  a  stipulated  sum  to 
assume  some  risk  borne  by  the  other  party, 
and,  if  the  apprehended  loss  occurs,  to  fully 
reimburse  the  loser,  or  to  the  extent  agreed 
upon  in  the  coatract  (citing  Words  and  Phras- 
efl,  vol.  4,  pp.  3674-3677^.— State  v.  Willett, 
171  Ind.  296,  86  N.  E.  68,  23  L.  R.  A.  (N. 
S.)  197. 

A  contract  founded  upon  a  legal  consider- 
ation, whereby  the  obligor  agrees  to  furnish  the 
obligee  or  one  of  the  obligee's  near  relatives 
with  a  burial  reasonably  worth  a  fixed  sum,  is 
a  valid  indemnity  contract. — Id. 

An  "insurance  contract"  is  one  whereby, 
for  an  agreed  premium,  one  party  undertakes 
to  compensate  the  other,  for  loss  on  a  specified 
subject,  by  specific  perils.— Id. 

*'Life  ■  and  accident  insurance"  is  a  con- 
tract whereby  one,  for  a  stipulated  considera- 


tion,, agrees  to  indemnify  another  agUnst  in- 
jnrlM  by  accident  or  death.— Id. 

The  object  of  an  associatitm  was  to  fur- 
nish each  of  its  members  at  death  a  specific 
sum  for  application  to  his  fanerol  expenses,  by 
a  system  of  mntual  contribution;  the  members 
at  the  death  of  any  member  paying  death  as- 
sessments. It  employed  agents  to  solicit  busi- 
ness from  the  general  public  and  was  not  found- 
ed on  principles  of -philanthropy.  Beld,  that 
its  contracts  with  Its  members  constituted  "life 
insarance,*^  within  Bums*  Ann.  St.  1908,  { 
4713,  forbidding  the  taking  ot  an  application 
for  insurance  upon  the  life  of  any  person  in 
the  state  in  favor  of  a  person  not  having  a 
bona  fide  insurable  interest  in  the  life  of  in- 
sured, or  who  Is  not  related  to  him  within  a 
certain  degree.- Id. 

Fob  Casks  fbou  Othze  States, 

Sek  28  Cekt.  Diq.  Insurance,  IS  172,  176, 
178. 

See.  also,  19  Cyc.  p.  583.  25  Cyc.  pp.  697- 
700,  1516,  20  Cyc.  p.  566. 

1 185.  Wkat  l»w  sannu. 

Pleading  conmion  law  of  other  state,  see  CoH- 
UON  I^w,  I  IS. 

[a]  (App.  1891) 

Where  an  application  for  life  insurance  In 
8  Pennsylvania  company  is  taken  by  an  agent 
in  Indiana,  and  forwarded  to  the  home  office 
in  Phiiadelphia,  and  upon  the  receipt  of  the 
policy  issued  thereon  the  agent  delivers  it  to 
the  assured,  and  receives  from  him  the  first 
payment,  the  contract  Is  consummated  in  Indi- 
ana, and  its  validity  determined  by  Indiana 
Laws.— Wiestling  v.  WartUn,  1  Ind.  App.  217. 
27  N.  B.  576. 

[b]  (APP.UOO) 

An  insurance  policy  Issned  by  a  company 
organised  under  the  laws  of  Pennsylvania, 
which  recites  that  the  company  has,  by  its  of* 
ficers,  signed  the  contract  at  its  office  in  Phila- 
delphia, and  promises  to  make  payment  after 
proof  of  death  received  at  Its  office  in  Phila- 
delphia, Is  a  Pennsylvania  contract  governed 
by  the  laws  of  that  state.— Fidelity  Mut.  Life 
Ass'n  of  Philadel[dila  v.  McDaniel,  57  N.  E. 
645,  25  Ind.  App.  60a 

[c]  (App.  1909) 

The  agent  of  an  Ohio  fire  insurance  com- 
pany, where  its  offices  were,  went  to  Indiana 
and  obtained  from  defendants  at  their  place  of 
business  there  two  applications  for  policies, 
which  were  signed  by  defendants  and  delivered 
to  the  agent.  The  applications  stated  that  pre- 
mium notes  were  to  be  given  which  the  ^nt 
stated  would  be  sent  by  the  company  to  defend- 
ants for  execution.  The  notes  were  sent  to 
defendants  in  Indiana,  together  with  applica- 
tions, and  were  signed  by  them  and  returned  to 
the  company,  and  shortly  thereafter  the  policies 
were  delivered  to  defendants  and  the  first  pre- 
miums were  mailed  to  the  company.  The  poll- 
des  were  not  to  be  binding  until  received  and 
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examioed  by  defendaots.  No  place  of  payment ' 
of  the  notes,  or  of  the  policy  in  case  of  lose, 
was  oamed  either  in  the  notes.  appHcationa. 
policies,  or  in  the  company's  by-laws,  ff eld,  that 
the  contracts  o£  insuraoce  were  governed  by 
Indiana  laws.— Swinv  t.  Wellington,  89  N.  £. 
514. 

[d]     (App.  1910) 

A  life  policy  issued  on  an  application  stip- 
ulating that  the  policy  shall  be  construed  ac- 
cording to  the  law  of  New  York,  the  homo  of- 
fice of  insurer,  and  a  loan  agreement  pledging 
the  policy  to  secure  a  loan  made  by  insurer  to 
insured,  which  provides  that  the  contract  is 
made  under  and  pursuant  to  the  laws  of  New 
York,  etc.,  are  New  York  contracts,  and  the  In- 
diana statute  against  suretyship  contracts  can- 
not bo  invoked,  though  insured  and  bia  wife  arc 
rosidents  of  Indiana.— Kagle  T.  New  York  Life 
Ins.  Co.,  91  N.  E.  S14. 

Fob  Cases  fbou  Other  States, 

See  28  Cent.  Dig.  Insurance.  §§  173-175. 
See,  also,  note.  40  C.  C.  A.  287,  83  C.  C.  A. 
100;  note,G3L.  R.  A.  833. 

§  127.  Ezlateiic*  and  ooMdltlon  of  anb- 
Ject-mattev. 

[a]  (Sap.  1S68) 

An  open  or  running  policy.  Btipnlated  not 
to  cover  a  loss  accruing  from  any  disaster  by 
explosion  or  otherwise,  "which  occurrence  might 
be  known  to  the  applicant,  the  public,  or  the 
company,  at  the  time  of  such  application  being 
made,  whether  such  property  was  known  to  be 
involved  thereby  or  not,  without  such  contin- 
gency is  expressly  provided  for  in  writing  on 
this  policy,"  was  held  not  to  cover  the  loss  of  a 
package  of  money  sent  by  the  insured  by  ex- 
press, and  without  his  knowledge  placed  on  a 
steamboat  which  at  the  time  of  the  application 
had  exploded  its  boiler  and  sunk,  the  explosion 
being  known  to  the  public  and  the  insured.— 
Maik  T.  JGtna  Ins.  Co..  20  lad.  300. 

[b]  (Sup.  1908) 

The  contract  between  the  association  and 
a  member  being  life  insurance,  the  issuance 
thereof  without  the  member  having  satisfacto- 
rily passed  a  medical  examination  by  an  au- 
thorised physician  would  violate  the  express 
provisions  of  Bums'  Ann.  St.  1908,  §  4713, — 
State  V.  Willett,  171  Ind.  29ti,  S6  N.  E.  «8.  23 
L.  R.  A.  (N.  S.)  107. 

Fob  Cases  from  Other  States. 

See  28  Cent.  Dig.  Insurance,  H  186.  387. 
See,  also,  19  Gyc.  p.  SDl. 

{  128>  Ezeontorr  mtir^vmwtm  to  laauM. 

[a]    (Sap.  1864) 

A  policy  of  insurance  which  has  not  been 
executed  will  not  support  an  action;  but,  if 
there  be'  a  valid  agreement  to  insure  and  to 
issue  a  policy,  an  action  may  be  brought  upon 


such  agreement.— Peoria  Marine  k  Fire  Ins. 
Co.  T.  Walser,  22  Ind.  73. 

[b]  (Sap.  1887) 

An  agreement  to  insnre.  founded  on  a  con- 
sideration, may  be  valid,  and  will  be  enforced, 
although  no  formal  policy  was  issued.— Ameri- 
can Horse  Ins.  Co.  v.  Patterson,  28  Ind.  17. 

[c]  (App.  1898) 

Where  a  railroad  company  took  out  an 
accident  policy  for  the  benefit  of  plaintifTs 
decedent,  one  of  its  employes,  retaining  from 
his  wagea  money  for  the  premium,  an  action 
does  not  lie  against  the  railroad  by  the  bent- 
ficiaries  named  in  the  policy  without  proof 
that  the  company  failed  to  apply  to  the  pay- 
ment of  premiums  the  money  so  retained  bf 
it.— Carpenter  v.  Chicago  &  E.  I.  B.  Co.,  51 
N.  R  493,  21  Ind.  App.  8a 

[d]  (App.  1899) 

While  G.  and  O.,  a  partnership,  held  in  In- 
surance policy  in  defendant  company  on  a  stock 
of  goods,  Q.  bought  out  O.'s  interest,  and  con- 
tinued the  business.  On  January  18th,  while 
defendant's  agent,  who  was  authorised  to  de- 
liver policies  and  collect  premiums,  was  in  G.'s 
store  on  other  than  insurance  business,  G.  In- 
formed him  that  the  policy  had  nin  oat,  sad 
that  he  desired  to  renew  the  same  for  the  sam~^ 
amount,  and  upon  the  same  terms,  as  the  f<iT- 
mer  policy,  whereupon  the  agent  promised  Ihit 
he  would  renew  it  immediately,  knowing  tbal 
G.  was  then  the  sole  owner  of  the  store,  aod 
nothing  was  said  as  to  payment  of  the  premi- 
um, but,  the  agent  being  indebted  to  G.  for 
goods,  a  credit  for  the  premium  was  coaiem- 
plated  by  the  parties.  I'revious  to  said  trans- 
action, the  agent  had  issued  two  policies  to  G- 
for  which  he  did  not  collect  premiums  at  the 
making  of  the  contract  or  the  delivery  of  the 
policies,  but  credited  the  same  on  accouoL 
Subsequent  to  said  promise  to  renew,  and  with- 
out the  policy's  having  been  delivered,  the  prop- 
erty was  destroyed  by  fire,  and  the  agent  wu 
orally  notified  thereof  on  the  same  day.  Afte^ 
wards  the  premium  was  tendered,  and  demawi 
was  made  on  the  agent  for  the  policy,  which 
was  refused.  Held,  that  defeodajit  vf9s  liable 
for  the  amount  specified  in  the  expired  polic?, 
as  there  was  a  contract  to  insure  between  G. 
and  defendant,  and  not  merely  a  contract  to 
issue  a  policy.— Western  Assur.  C^.  v.  McAlpin. 
oT,  N.  E.  119,  28  Ind.  App.  220.  77  Am.  St. 
Rep.  423. 

\fi     (App.  1901) 

Where  an  action  for  a  fire  loss  against  a 
mutual  fire  insurance  company  is  based  on  tn 
agreement  to  issue  a  policy,  and  not  on  the 
policy,  a  complaint  averring  that  a  certain  per- 
son was  the  president  of  the  company,  and 
that  the  contract  was  made  with  him,  and  that 
he  was  accustomed  to  make  such  cootracta^  but 
which  does  not  allege  that  It  was  made  by  the 
company,  or  state  that  the  pmident  was  trl- 
ing  for  the  company,  or  bad  anthority  bo  to 
do,  is  insufficient.- Farmers*  CoH^peratlve  Iw. 


TUa  Digest  Is  eomyUed  om  the  Kej-Nombsr  System.  Tor 
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Ass'n  T.  Nolan,  60  N.  B.  163,  26  Ind.  App. 
514. 

Fob  Cases  fbou  Otheb  States, 

Sex  28  Cent.  Dia.  Iiwurance.  SS  188-108. 
See,  also,  19  C^c.  pp.  601-698,  26  Cyc.  pp. 
7ia-714. 


f  ISO*  Powers  of  as^i^**  'il  veipeet  of 
eontiwete  In.  seaermL 

Asents  of  mutual  benefit  locletiea,  see  post,  | 
755. 

M  (App.un) 
The  courtB  judicially  know  that  applica- 
tiona  for  iiuuraace  are  QBually  made  with 
agmu  in  their  capacity  as  representativeB  of 
the  compaDy,  and,  if  there  are  any  restrictiona 
or  UmitationB  on  their  powers  as  such,  it  is 
the  duty  of  the  company  to  bring  the  same  to 
the  knowledge  of  the  applicant.— Howe  v.  Prov- 
ident Fnnd  Soc,  S4  N.  S.  830,  7  Ind.  App. 
686. 

m  (Apv-ISM) 

An  agent  holding  a  commisBlon  from  an 
Insorance  company  authorising  him  to  take  risks 
generally,  vithont  pladng  any  limitation  there- 
on, either  as  to  the  kind  of  risks,  or  as  to  the  ter- 
ritory wittiin  which  they  may  be,  is  a  general 
agent;  and  the  facts  that  the  policy  provides 
that,  in  any  matter  relating  to  the  insurance,  no 
person  shall  be  deemed  the  agent  of  the  company 
unless  anthorixed  in  writing,  and  tliat  the  agent's 
commission  states  that  he  shall  be  subject  to  the 
mies  of  the  company,  and  to  sndi  instmctions  as 
may  be  given  him  from  time  to  time,  do  not  im- 
pose on  one  dealing  with  the  agent  a  duty  to  as- 
certain his  authority  to  issue  a  policy  on  a  risk 
extrahaaardona,  and  located  in  a  place  other  than 
the  town  In  which  is  situated  the  agent's  office. 
— German  Fire  Ins.  Co.  r.  Columbia  Encaustic 
Tile  Co.,  15  Ind.  App.  G23,  43  N.  B.  41. 

An  insurance  company  is  bound  by  the 
acta  of  a  clerk  of  its  agent  in  accepting  rislcs 
and  Issuing  polities  against  the  same  in  the  per- 
formance of  his  duties,  and  one  dealing  with  the 
clerk  as  sndi  is  not  bound  to  inquire  into  his  au- 
thority as  to  those  matters.— Id. 

The  list  of  risks  kept  in  an  insurance 
agent's  office,  beiog  a  part  of  his  private  instruc- 
tions from  the  comiuny,  was  properly  excluded, 
in  an  nctiou  on  a  policy  on  an  alleged  prohibited 
risk,  in  the  absence  of  proof  of  knowledge  by 
plaintiff  as  to  the  existence  of  stich  list,  or  oth- 
er similar  instructions,  when  the  insurance  was 
taken  out — Id. 

Fob  Cases  fkom  Otheb  States, 

See  28  Gbiit.  Dio.  Insurance,  K  180-182, 

1849,  1850. 
See,  also.  19  Cyc.  pp.  692-594.  25  Cyc.  pp. 

712,  1525,  28  Cyc  p.  507 ;  note,  49  C.  C 

A.  386. 


f  130.  Applioatlon  or  o>or  mmd  ftoeopt- 

Application  or  other  accompanying  papers  as 
part^  of  policy,  see  post,  fl  134,  161. 

Delivery  and  acceptance  of  poUcy,  see  post,  } 
136. 

Insertion  by  agent  of  false  answers  in  applica- 
tion, see  post.  {  379. 

Membership  in  mutual  benefit  Insurance  associa- 
tion, see  post,  S  713. 

Necessity  of  attaching  to  complaint  as  exhibit 
in  action  on  policy,  see  post,  %  631. 

Recovery  of  premium  paid  on  rejection  of  ap- 
plication, see  post,  i  198. 

[a]  (S«p.  1854) 

A.  made  an  application  to  %  life  Insur- 
ance company  for  an  iusuiahce  upon  his  life 
for  the  benefit  of  bis  wife  on  September  27, 
1850,  and  on  that  day  the  application  was 
mailed  to  the  company  by  their  agent.  It  hav- 
ing been  approved,  a  policy  was  issued  thereon, 
and  sent  by  mail  to  the  agent  October  2,  1S50, 
which  was  received  by  him  October  5,  1850. 
A.  was  taken  sick  September  29th,  and  died 
October  4th.  The  policy  was  returned  by  the 
agent  to  the  company.  Held,  that  the  contract 
of  insurance  was  complete  October  2d,  when 
the  application  was  approved  and  the  policy 
sent,  and  perhaps  at  the  time  A.  completed  his 
application.— Kentucky  Mut.  Ins.  Co.  t.  Jenks, 
5  Ind.  96. 

[b]  (Sdp.  1SS8) 

A  risk  accepted  by  a  local  agent  cannot 
be  rejected  without  notice  to  the  assured. — 
Commercial  Union  Assur.  Co.  v.  State  ex  rel. 
Smith,  113  Ind.  331,  15  X.  E.  51S. 

[c]  (Svp.  1908) 

A  fire  policy  expiring  June  25tb,  June 
ITth  insurer  mailed  the  owner  a  renewal  policy, 
but  he  refused  to  accept  it.  loaurer  then  left 
the  policy  with  mortgage  clause  attached  with 
the  clerk  of  the  mortgagee's  agents,  who  placed 
it  with  the  mortgage  papers,  where  it  remained. 
July  28th  insurer  presented  a  bill  for  the  pre- 
mium to  such  agents,  who  requested  time  to 
communicate  with  the  owner  of  the  property. 
They  wrote  him,  stating  that  if  he  did  not  pay 
the  premium  they  would  charge  it  to  him  as 
authorized  by  the  mortgage.  The  owner  did 
not  answer  the  letter,  hut  wrote  hia  agent  di- 
recting immediate  payment  of  the  premium; 
but  tender  of  payment  was  delayed  until  Au- 
gust 2d,  when  it  was  refused,  the  property  hav- 
ing burned  July  Slst.  EeUj  that  the  policy 
was  not  accepted  by  the  insured,  so  as  to  bind 
insurer  for  the  loss.— New  v.  Oermania  Fire 
Ins.  Co.,  171  Ind.  33,  85  N.  E.  703,  131  Am. 
St.  Rep.  245. 

Mere  receipt  of  a  proposed  poUcy  by  insur- 
ed, to  determine  whether  he  will  accept  It,  does 
not  complete  the  contract;  the  completion  of 
the  contract  not  depending  upon  manual  posses- 
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§  131 

sion  of  the  policy,  but  npoo  the  partiei*  intent, 
as  abown  1^  their  acts  or  agreements.— Id. 

Fob  Cases  raoic  Othsb  Statbs, 

See  28  Cent.  Dig.  Insurance.  H  19S-202. 
See.  8l8o.  19  C^c.  pp.  599.  600.  25  Cyc.  pp. 
713.  714;  note.  5  L.  R.  A.  (N.  S.)  739. 

{  131.  Validltr  of  orml  contracts* 

[a]  (Sap.  18C5) 
An  applicatioD  was  made  by  plaiutiff  for 
an  insurance  policy.  The  president  of  the  in- 
surance company  by  letter  accepted  the  risic 
for  a  certain  sum,  and  a  parol  contract  was 
made  with  the  agent  for  an  insurance  for  such 
amount;  the  policy  to  be  delivered  when  called 
for;  the  premium  to  be  paid  within  five  days. 
Within  that  time  the  building  was  destroyed 
by  fire.  Held,  tlmt  it  was  not  necessary,  in  an 
iction  to  recover  the  amount  insured,  to  show 
that  the  conditions  had  tieen  complied  with, 
where  the  company,  on  tender  of  the  amount 
of  the  premium  and  demand  of  the  policy,  had 
refused  to  Issue  it— New  England  Fire  &  Ma- 
rine Ins.  Co.  V.  Robinson,  25  Ind.  536. 

Section  6  of  the  charter  of  the  New  Ekig- 
land,  etc..  Insurance  Company  provides  that 
"the  policies  and  other  contracts  of  said  com- 
pany may  be  made  with  or  without  the  seal 
of  the  company,  and  shall  l>e  signed  by  the 
president  and  countersigned  by  the  secretary, 
and  being  so  signed  and  executed  shall  be  ob- 
ligatory on  said  company."  Held  that,  unless 
specially  restrained  by  its  charter,  an  insur- 
ance company  may  make  a  valid  contract  of  in- 
surance by  parol,  and  ttiat  section  6  did  not  im- 
pose snch  restraint  upon  this  company.— Id. 

Cb]   (8«v.  1888) 

Geneml  authority  to  make  contracts  of  In- 
surance raitends  to  parol  as  well  as  written 
contracts.— Craumercial  Union  Assur.  Co.  v. 
State  ex  rel.  Smith.  15  N,  E.  518,  113  Ind. 
331. 

[e]    (App.  16») 

Negotiations  and  statements  between  In- 
surer and  insured  are  merged  in  the  written  ap- 
plication for  the  policy,  which  speaks  for  it- 
oelf.- Masons'  Union  Life  Ins.  Ass'n  v.  Brock- 
man,  50  N.  B.  403,  20  Ind.  App.  206. 

[d]  (App.  1906) 
An  oral  contract  for  insurance  la  valid, 
where  the  negotiations  show  a  completed  agree- 
ment as  to  the  subject  of  the  insurance,  the 
limit  and  duration  of  the  risk,  the  perils  in- 
sured against,  the  amount  to  be  paid  in  event 
of  loss,  and  the  premium  rate,  leaving  nothing 
open  for  future  determination. — Posey  County 
Fire  Ass'n  v.  Hogan,  77  N.  E.  670,  37  Ind. 
App.  573. 

Where  a  provision  of  the  constitution  <tf  a 
mutual  Insurance  society  required  an  appraise- 
ment of  the  property  insured  to  be  made  by 
trustees  for  the  purpose  of  protecting  the  com- 
pany against  overiosurance  or  fraud,  a  new 


appraisement  was  not  a  condition  precedent  to 
the  validity  of  an  oral  contract  for  insnruce 
in  favor  of  «  transferee  of  the  property,  which 
had  been  appraised  but  a  short  time  previonsly 
by  insurer  for  the  purpose  of  issuing  a  policy 
which  became  Told  by  the  transfer  of  the  title; 
it  not  appearing  that  there  bad  t>een  any  deteri- 
oration in  the  value  or  that  there  wai  any 
present  necessity  for  another  appraiMment— 
Id. 

Fob  Cases  fboh  Other  States, 

See  28  Ckst.  Dio.  Insnrance,  %%  203-2UOl 
See,  also,  19  Cyc.  pp.  596,  600,  25  Cyc.  p, 

716;  notes,  22UB-A.768,&IaB.A 

(N.  S.)  407. 

§  138.  Turm  and  wqwislteB  of  yidlsy. 

UI   (tap.  ISM) 

It  is  necessary  to  a  complete  execution  of 
a  policy  of  insurance  that  It  should  be  tigned 
by  the  president  and  secretary  and  connteiriga- 
ed  by  the  ^[ent— Peoria  Marine  &  Fice  lu. 
Go.  T.  Walser,  22  Ind.  73. 

n>]  {App.i8«) 

An  insurance  policy  is  not  executed  by  it* 
taching  the  insurer's  corporate  seal,  in  view  «f 
Rev.  St.  1804,  f|  454,  455  (Horner's  Rev.  St. 
1897,  H  450.  451),  providing  that  "every  writ- 
ing not  sealed  stiaU  have  ttie  same  force  and  ef- 
fect that  it  would  have  if  sealed,"  and  "the  ex- 
ecution of  an  instrument  is  the  subscribing' and 
delivering  it,  with  or  without  affixing  a  seal.'*— 
Globe  Ace.  Ins.  Co.  t.  Reid,  Id  Ind.  App.  203, 
47  N.  E.  947.  ^  N.  B.  201. 

A  pcdicy  ending  witb  the  words,  "In  irit- 
ness,  the  Globe  Accident  Insurance  Companj 
affixes  Its  corporate  seal  and  signataie  of  its 
president  ft  secretary,  23rd  Jan.,  1894,"  with- 
out the  name  of  the  prerident  and  secretary  be- 
ing attached,  was  not  executed,  tltough  the  in- 
surer's name  appeared  in  tlie  body  at  the  pol- 
Icy.-Id. 

Fob  Cases  fboh  Othbb  States, 

See  28  Cent.  Dia.  Insnranoe,  H  208,  211- 
213. 

See,  also,  19  Cyc.  pp.  016,  601.  602,  2S  Q-c- 
pp.  716.  1526.  26  Cyc.  pp.  S6S-57a 

§  134.  Papen  aeeoBpanrlmB  poUsy. 

Application  for  mutual  benefit  Insurance  u 

part  of  contract,  see  post.  |  715. 
Warranties  as  part  of  contract,  see  post,  {  26& 

[a]   (Sap.  1862} 

An  indication  in  a  policy  of  insurance  of 
the  place  where  the  preliminary  written  appli- 
cation may  tie  found  on  file  does  not  make  snch 
application  a  part  of  the  policy.— ComoHHi' 
wealth's  Ins.  Co.,  etc.  T.  Monninger,  18  Ind. 
352. 

To  conatltote  a  paper  attadied  to  a  policy 
a  part  thereof.  It  must  be  expressly  xefKred 
to  as  forming  part  of  the  policy.— Id. 
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[b]  (BVP.18H) 

Where  a  imlicy  contains  a  piovidon  that 
'In  condderation  of  the  statement  of  facta 
warranted  to  be  true  in  the  application  for  this 
policy,  and  of  the  pa^m^t"  of  certain  snms, 
the  company  "hereby  insures,"  etc,  the  applies- 
tioa  refen«d  to  is  part  of  the  contract  of  in- 
surance.—Standard  Life  &  Acc.  Ins.  C9o.  r. 
MarUn.  133  Ind.  376.  33  N.  £.  105. 

Fob  GABxa  fboic  Otbkr  States, 
Sn  28  CeHT.  Dio.  Insnrance,  S|  214-217. 
See,  also.  19  Gyc.  p.  602.  2S  Gyc.  p.  716. 

1 136.  DdiT«T7  and  M«aptam«M  of  ptdley. 

AfEeetii^E  conBtmctiOD  of  politT*  Me  pwt>  S 
155. 

Ab  waiver  of  payment  of  premium  befoxe  tak- 
ing effect  of  policy,  see  post,  |  141. 

Delivery  as  waiver  of  immediate  payment  of 
premium,  see  post,  |  141. 

Delivery  ground  of  estoppel  or  waiver,  see  poet, 
I  380. 

Parol  evidence  to  show  date  of  delivery,  see 

Evidence,  S  414. 
Questions  for  juiy  in  action  on  policy,  see 

post,  I  66a 
Transfer  by  delivery,  see  post,  }  214. 
Transfer  by  indorsement  and  delivery,  see  post, 

I  190. 

M  (A9P.189S) 

While  a  c<nitraet  of  life  insurance  may 
exist  wlthont  itayment  of  the  premium  or  de- 
nveiy  of  the  policy,  the  proof  must  be  strong 
to  estaUish  sudi  contract— Union  Cent.  life 
lOB.  Co.  T.  Paaly,  8  Ind.  App.  85,  8S  N.  E.  100. 

Where  the  premium  for  a  life  Insoraace 
policy  is  not  paid,  and  the  Insurance  a^nt  has 
not  waived  payment  except  as  to  one-half 
thereof,  the  fact  that  he  wrote  the  applicant 
that  "your  policy"  has  arrived  is  not  equivalent 
to  its  constructive  delivery.— Id. 

A  6nding  by  the  jury  that  a  contract  of 
life  insurance  had  been  effected  without  either 
payment  of  the  premium  or  the  delivery  of  the 
policy  wilt  be  set  aside  on  appeal  where  the  evi- 
dence clearly  shows  that  there  were  eimply 
negotiations  looking  towards  insurance,  and 
that  it  was  understood  that  the  contract  should 
take  effect  only  by  a  policy  to  be  made  and  de- 
livered on  payment  of  at  least  one-half  the  first 
annual  premium.— Id. 

[b]  (APP.1W1) 

In  the  absence  of  fraud,  an  agreement  that 
a  life  policy  in  the  custody  of  the  insurer  shall 
be  in  force  from  Its  date  is  enforceable.— Pru- 
dential Ins.  Co.  V.  Sollivan,  50  N.  B.  873,  27 
Ind.  App.  30. 

[c]  (App.  iwm 

An  application  for  life  insurance,  and  also 
the  policy  issued  thereon,  provided  that  the  pol- 
icy would  not  take  eifect  unless  the  premium 
was  paid  and  insured  was  in  good  health  at  the 
time  the  policy  was  delivered.  The  application 
was  made  and  the  premium  paid  on  April  5th. 


The  application  was  received  at  the  Insurer's 
home  office  April  7th,  and  was  referred  to  tbe 
medical  director,  and  by  him  marked,  "Reject- 
ed." On  April  9th  the  decision  of  the  medical 
director  was  overruled,  and  the  application  ap- 
proved by  defendant's  secretary,  whose  detei^ 
mination  was  final.  On  the  same  day  the  pol- 
icy was  issued  as  of  date  April  6th.  Insured 
died  April  8th.  Beld,  that  the  policy,  not  hav- 
ing twen  delivered  until  after  Insured's  death, 
was  void.— Reserve  Loan  Life  Ins.  Co.  v.  Hock- 
ett,  73  N.  E.  842,  35  Ind.  App.  89. 

A  premium  receipt  given  to  assured  on 
April  5th,  the  day  of  his  application,  stating 
that  such  advance  payment  shall  not  create  any 
liability  till  a  policy  is  issued  on  the  applica- 
tion, does  not  make  valid  policies  issued  on 
April  9th,  and  dated  as  of  April  5th,  where  as- 
sured dies  on  April  8th,  before  thdr  delivery 
to  him  In  good  health  pursuant  to  the  contract 
to  render  them  eftectlve^Id. 

[d]  (App.lM«) 

An  inaarance  company  may  lawfully  stipu- 
late that  the  policy  is  issued  on  the  written  ap- 
plication of  the  insured,  and  that  no  obliga- 
tion is  assumed  under  the  policy,  unless  on  the 
date  of  the  delivery  thereof  the  insured  is  alive 
and  in  sonnd  health.— Metropolitan  Life  Ins. 
Co.  T.  WilUs.  76  N.  D.  660,  87  Ind.  App.  48. 

[e]  (App.  IMC) 

Delivery  of  a  policy  to  an  agent  to  be  un- 
conditionally delivered  by  him  to  the  applicants 
is  in  law  a  delivery  to  the  insured,  aItbou{^ 
the  agent  never  parts  with  the  possession  of 
tbe  policy,  and,  althoagh  it  is  delivered  to  the 
applicants,  is,  by  contract,  made  essential  to  its 
validity.— NeS  t.  Metropolitan  Life  Ins.  Co., 
39  Ind.  App.  260,  78  N.  B.  1041.. 

[n    (App.  1908) 

Whether  a  policy  completely  executed  by 
insurer  and  placed  in  the  possession  of  its  agent 
for  delivery  to  insured  is  binding  while  in  tbe 
possession  of  the  agent  depends  on  the  nature 
of  tbe  agent's  duty ;  and,  where  insured  has 
done  everything  necessary  to  entitle  him  to 
possession  of  tbe  policy,  and  there  rests  on  the 
agent  the  ministerial  duty  of  transferring  the 
policy  to  insured,  the  agent  holds  the  policy 
for  insured,  and  it  is  binding  on  the  parties 
withoot  physical  transfer.— New  Tork  Life  Ins. 
Co.  V.  Greenlee,  42  Ind.  App.  82,  84  N.  E.  1101. 

Where  insurer  executed  a  policy  in  con- 
formity with  the  application,  not  requiring  tbe 
payment  of  the  first  premium  before  the  de- 
livery of  the  policy,  insurer  accepted  the  ap- 
plication, and,  where  the  policy  was  sent  to  its 
agent  for  deliveiy,  he  became  the  trustee  of  in- 
sured, and  the  receipt  by  the  agent  of  the  pol- 
icy to  be  nnconditionally  delivered  to  Insured 
was  delivery  to  Insured,  though  the  agent  did 
not  part  with  the  possession  of  the  policy,  and 
tfaon^  the  delivery  to  insured  was  by  contract 
made  essential  to  the  validity  of  the  policy. — 
Id. 
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An  application  for  insurance  did  not  re- 
quire payment  oC  the  first  premium  before  de- 
livery of  tlie  policy.  By  agreement  between  the 
insured  and  a  third  person  made  iu  the  pres- 
ence  of  the  agent,  the  third  person  agreed  to 
pay  the  premiums  on  the  policy.  The  policy 
was  executed  in  accordance  with  the  applica- 
tion, and  sent  to  the  a^ent  for  delivery  to  in- 
sured. The  third  person  was  informed  by  the 
agent  that  tho  policy  was  in  his  poiiKession. 
A  parlinl  payment  of  the  premium  was  made 
by  the  third  person  and  accepted  by  the  agent, 
who  requested  the  third  person  to  leave  the 
policy  in  the  agent's  possession  until  after  a 
specified  time,  assuring  the  third  person  that 
the  policy  was  the  kind  applied  for,  and  that 
he  could  get  it  after  the  specified  time.  Held 
to  support  a  finding  that  a  policy  of  the  form 
applied  for  was  executed  by  insurer  and  sent 
to  the  agent  for  delivery  to  insured,  and  that 
constructive  deli%'ery  of  the  policy  was  made 
to  insured.— Id. 

[g]    (App.  1903) 

Where  an  application  for  life  insurance  re- 
cites that  the  contract  shall  be  completed  only 
by  delivery  of  the  policy,  or  that  the  policy 
shall  not  be  in  force  until  its  delivery  to  the 
applicant,  the  contract  will  not  become  binding 
on  the  company  until  the  policy  is  delivered, 
especially  where  the  policy  provides  that  it 
shall  not  take  effect  unless  it  is  delivered  while 
the  applicant  is  in  good  health.— Michigaa  Mut. 
Life  Ins.  Co.  v.  Thompson,  8G  N.  E.  503. 

The  rule  that  receipt  by  an  agent  from  bis 
insurance  company  of  a  policy  to  be  nneondi- 
tionally  delivered  by  him  to  the  applicant  Is  in 
law  a  dellvei?  to  the  applicant,  though  the 
agent  never  surrender  possession  of  the  policy, 
and  though  its  delivery  to  the  applicant  be  by 
contract  made  essential  to  its  delivery,  did  not 
apply,  where  the  first  premium  had  not  been 
paid  to  the  company  or  its  agent,  but  to  an 
agent  of  the  applicant  of  which  payment  the 
company  had  no  notice,  and  the  applicant  was 
so  seriously  ill  when  the  policy  was  received  by 
the  company's  agent  that  she  afterwards  died, 
and  the  policy  and  application  provided  that 
the  policy  should  not  take  effect  unless  the  first 
premium  was  paid  and  insured  was  in  good 
health  at  the  time  the  policy  was  delivered  to 
her.— Id. 

Fob  Cases  frou  Other  States, 

See  28  Cent.  Dig.  Insurance.  S8  219-230. 
See,  also.  19  Cyc.  pp.  603,  604,  25  Cyc.  pp. 
716-723. 


S  137.  FaTmest  of  premium  or  daam. 

Amount  of  premium,  and  mode  and  snfficieney 
of  payment,  see  post,  |  186. 

Delivery  of  policy  as  waiver  of  payment  of 
premium,  see  post,  |  141. 

Recovery  of  preminm  paid  on  refection  of  ap- 
plication, see  post,  {  108. 


[a]  (SBP.18S4) 

Where  a  life  insurance  company  agrees  to 
take  the  first  year's  preminm  in  advertising,  by 
the  Tei7  nature  of  the  contract  the  payment 
of  the  premium  and  its  indorsement  on  the 
policy  are  not  teqolsite  to  complete  the  insur- 
ance ;  and,  as  It  is  incumbent  upon  the  company 
to  furnish  the  advertising  matter,  its  neglect 
to  do  so,  so  that  the  value  of  the  adveitisiag 
does  not  equal  the  first  year's  premium,  cannot 
affect  the  rights  of  the  assured.— Kentocky 
Mut.  Ins.  Co.  v.  Jeuks,  5  Ind.  96. 

[b]  (Snp.  186S) 

A.  made  an  application  to  the  agent  of 
a  foreign  insurance  company  to  insure  t  bnild- 
ing  against  loss  by  fire.  The  proposition  wai 
fom'arded  to  the  president  of  the  company, 
who  by  letter  to  the  agent  accepted  the  risk  to 
the  amount  of  f 1,000,  and  a  parol  contract  was 
thereupon  made  with  the  agent  for  an  insor- 
ance  for  one  year.  By  arrangement  with  the 
agent,  the  policy  was  to  be  delivered  when  call- 
ed for,  and  the  premium  was  to  be  paid  by 
A.  within  five  days.  Before  the  expiration  of 
that  time,  and  before  the  payment  of  the  pre- 
mium, the  building  was  destroyed  by  fire.  A 
immediately  tendered  the  amount  of  tlie  pre- 
mium and  demanded  Us  policy,  which  was  le- 
fused.  In  a  suit  by  A.  to  recover  the  amount 
insured,  it  was  held  that  the  contract  was  com- 
plete and  binding  upon  the  company.— Nev 
England  Fire  &  Marine  Ins.  Co.  v.  Uobinsim, 
25  Ind.  536. 

[C]    (Sap.  ISSl) 

The  agreement  of  an  agent  of  an  insurance 
company  to  issue  a  policy  is  sufficient  conaidei^ 
ation  for  a  note  given  for  the  premium,— Amer- 
ican Ins.  Co.  r.  McWhorter,  7S  Ind.  136. 

m    (Bap.  US7) 

Where  the  agent  receives.  Instead  of  caah. 
a  credit  npon  his  account  doe  the  assured, 
agreeing  to  be  responsIUe  to  the  company 
therefor,  and  it  Is  credited  to  the  company  hi 
his  account  therewith,  and  duly  forwarded,  the 
policy  cannot  be  avoided,  in  the  absence  of 
fraud,  notwithstanding  a  stipnlation  thereia 
that  "the  company  shall  not  be  liabK  by  n^ 
tue  of  the  policy  until  the  preminm  thereof  be 
actually  paid."— Home  Ins.  Co.  v.  Gilmaa,  112 
Ind.  7.  13  N.  El  11& 

tel    (Sap.  18«) 

A  parol  agreement  that  a  note  was  accepi- 
ed  as  an  absolute  payment  of  a  premium,  when 
it  is  stipulated  in  the  policy  that  "such  note 
shall  be  accepted  as  payment  thereof  only  until 
maturity  of  such  note,  and,  if  the  same  be 
not  paid  at  maturity  according  to  its  terms, 
this  policy  shall  be  void  so  long  as  the  same  re- 
mains unpaid,"  Is  contradictory  of  the  written 
agreement,  and  is  void. — Continental  Ins.  Co. 
V.  Dorman,  25  N.  E.  213,  125  Ind.  189. 

An  insniance  policy  provided  that  a  note 
taken  for  the  premium  should  be  accepted  sa 
payment  only  until  maturity,  that  if  not  paid 

at  maturity  the  policy  should  be  void  while  it 
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remained  anpaid,  and  that,  on  payment  of  the 
note  after  maturity,  the  policy  should  be  in 
force  from  such  payment.  The  property  was 
burned  after  maturity  of  the  note,  and  while 
it  remained  unpaid.  Beld,  that  a  tender  of 
payment  after  the  fire  would  not  revive  the 
company's  liability.— Id. 

in  (App.  1892) 
PlaintifC  aaked  defendant,  8d  iDauranoe 
broker,  for  itumrance  with  one  of  Ua  regular 
companies.  Defendant  replied  that  bis  com- 
panies refused  the  risk,  but  be  offered  to  insure 
elsewhere.  Subsequently  defendant  wrote  an 
application  directing  a  company  to  send  bim 
the  policy  for  delivery,  which  plaintiff  signed. 
This  company  bad  offered  defendant  20  per 
cent,  on  premiums,  as  inducement  for  him  to 
send  applications  for  risks  which  his  regular 
companies  should  refuse.  Plaintiff  on  receipt 
of  the  policy  paid  the  premium  to  defendant, 
who  promised  to  pay  it  to  the  company,  but 
failed  to  do  so.  Held,  that  defendant  acted  as 
agent  for  plaintiff  in  procuring  and  delivering 
the  policy  and  collecting  the  premium. — Oris- 
well  V.  Riley,  5  Ind.  App.  49G.  30  N.  B.  1101, 
32  N.  E.  814. 

[Bl  (APP.188B) 

In  an  action  on  an  accident  policy  it  ap- 
peared that  the  policy  was  issned  January  IfiUi, 
to  take  effect  January  20th,  and  that  for  the 
premium  assured  gave  an  order  on  his  employer 
payable  out  of  his  wages  for  February  and  the 
■ucceedinfc.montba,  his  wages  being  due  on  the 
18th  of  the  montii  after  that  in  which  they  were 
earned.  The  policy  redted  that  It  was  issued  in 
consideratiun  of  an  order  for  moneys  on  the 
employer,  and  provided  that,  "in  case  of  just 
claim  before  the  first  premium  Is  due,  if  the 
aum  due  Inaured  is  less  than  the  sum  of  all  the 
payments  called  for  by  the  order,  it  shall  be 
credited  thereon;  If  greater,  the  order  shall  be 
receipted  and  tiie  balance  paid  the  assured." 
The  day  before  the  policy  went  into  effect  as- 
sured left  hla  employer  and  drew  all  his  wages, 
and  on  Pebrnary  3d,  while  still  out  of  such  em- 
ploy, was  killed.  Held,  that  plaintiff  could  re- 
cover.—Travelers'  Life  &  Accident  Ins.  Co.  of 
Hartford.  Conn.,  v.  Cash,  14  Ind.  App.  3,  42  X. 
B.  246. 

[h]    (App.  1899) 

Payment  of  a  premium  Is  not  a  precedent 
condition  to  a  valid  oral  contract  to  insure.— 
Western  Aasur.  Co.  v.  McAlpin,  55  N.  R  lid. 
23  Ind.  App.  220,  77  Am.  St.  Rep.  423. 

[1]     (App.  1906) 

Upon  an  issue  as  to  place  of  payment  of 
premiums  upon  an  industrial  life  policy,  the 
court  will  consider  the  expense  necessary  in 
sending  the  premium  to  home  office,  number  of 
premiums  to  be  paid,  and  the  fact  that  the 
insurance  costs  40  per  cent,  more  than  the 
standard  life  rates,  in  ascertaining  the  inten- 
tion of  the  parties,  as  forfeitures  are  odious 
to  the  law  and  will  i>e  enforced  only  upon  the 
clearest  evidence  that  they  were  Intended,  and 


where  the  action  of  the  insurance  company  is 
such  as  to  induce  belief  that  a  right  of  for- 
feiture reserved  in  the  contract  will  not  be  in- 
sisted on,  and  the  insured  has  acted  on  such 
belief,  forfeiture  will  not  be  permitted.— Ruther- 
ford V.  Prudential  Ins.  Co.,  34  Ind.  App.  531, 
73  X.  E.  202. 

Ul     (App.  1905, 

Ad  applicant  for  life  Insurance  informed 
the  soliciting  agent  that  he  would  be  unable  to 
pay  for  the  policy  for  some  time  after  it  was 
issued,  and  the  agent  stated  that  he  would  set- 
tle with  the  company  and  that  the  applicant 
could  pay  him  later.  The  policy  was  issued, 
and  sent,  with  directions  to  account  for  the 
premium,  to  the  agent,  who  received  it  after 
the  death  of  the  applicant,  retained  it  a  few 
days,  and  returned  it,  the  premium  never  hav- 
ing been  paid  by  any  one.  The  application  pro- 
vided that  the  policy  should  not  be  in  force  un- 
til actual  payment  of  the  premium  during  the 
lifetime  and  good  health  of  the  insured,  and 
the  policy  declared  that  the  contract  was  com- 
pletely set  forth  in  the  policy  and  application, 
and  that  none  of  its  terms  could  be  varied  ex- 
cept by  agreement  in  writing  by  the  company 
officers.  Held,  that  the  agreement  with  thv 
agent  did  not  constitute  payment  of  the  premi- 
um.—Neff  V.  Metropolitan  Life  Ins.  Co.,  73 
N.  E.  1041.  30  Ind.  App.  250. 

Under  a  life  policy  providing  that  U  shall 
not  take  effect  until  actual  payment  and  accept- 
ance Of  the  first  premium,  the  payment  of  the 
premium  Is  a  condition  precedent  to  make  it 
enforceable  by  the  beneficiary.— Id. 

[k]    (App.  1906) 

'H'here,  as  part  of  an  oral  contract  for  In- 
surance in  a  mutual  company,  the  latter  agreed 
to  issue  a  policy  to  insured,  the  form  of  which 
required  Insured  to  pay  8  cents  on  $100  of  the 
appraised  property  as  a  premium,  and  to  pay 
all  assessments  in  accordance  with  the  rules 
and  regulations  of  the  society.  Insured  was  not 
bound  to  pay  such  premiums  until  the  policy 
was  issued  and  ready  to  be  delivered.— Posey 
County  Fire  Ass'n  v.  Ilogan.  77  N,  E.  070,  37 
Ind.  App.  573. 

[1]  (App.  19C«) 
Where  neither  the  application  for  a  policy 
nor  the  policy  required  payment  of  the  first 
premium  before  delivery  of  the  policy,  payment 
was  not  a  condition  precedent  to  the  contract 
of  insnrance.— New  York  Life  Ins.  Co.  v.  Green- 
lee. 42  Ind.  App.  82,  84  N.  E.  IIOL 

For  Cases  from  Other  States, 

See  28  Cert.  Dio.  Insurance,  Si  231-S4r>. 
See,  also.  19  Cyc.  pp.  604,  605,  2o  Cyc.  pp. 
724-730. 

S  138.  Vallditr  1b  greneral. 

Insurance  without  interest,  see  ante,  {{  118. 
119. 
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If  tbere  la  ootbing  In  the  charter  to  prevent 
it,  It  in  nuDpetent  (or  an  inguraoce  company  to 
make  a  contract  In  violation  of  its  roles.— New 
England  Mut  Life  Ins.  Co.  t>  Hasbiook'B 
Adm'z,  32  Ind.  447. 

n>]     (App.  1901) 

A  contract  by  a  mutual  accident  insur- 
ance company  reciting  tliat,  in  consideration 
of  the  full  annual  premium,  the  company  se- 
lected the  insured  as  one  of  500  policy  holders 
to  participate  in  a  special  renewal  dividend  on 
all  insurance  written  during  certain  years,— the 
dividends  to  be  credited  on  his  ensuing  pre- 
miums,— is  void,  as  conferring  unequal  rights 
on  the  selected  members.— Robison  t.  Wolf,  G2 
N.  £.  74,  27  Ind.  App.  G83. 

[e]    (Sap.  1907) 

The  necessity  for  the  meeting  of  the  mtnds 
of  the  parties  essential  to  the  ordinaiy  contract 
does  not  obtain  In  a,  contract  of  insurance;  the 
insured's  assent  thereto  being  a  mere  fiction  of 
law.— Glens  Falls  Ins.  Co.  t.  Michael,  167  Ind. 
659,  74  N.  E.  964,  79  N.  E.  905,  8  L.  B.  A. 
(N.  S.)  708. 

Foit  Casks  fboh  Othbb  States, 

Sm  28  Cbmt.  Dig.  Insurance,  H  246-252. 

See,  also,  19  Cyc.  pp.  596,  625-629,  25  Cyc. 
pp.  731-739,  1526,  26  Cyc.  pp.  566-570, 
076-^79;  note,  2  I/.  B.  A.  (N.  S.)  821. 

fi  141.  Estovpel  OS  wmlrer  as  to  dsfaots 
or  olijoetlnas. 

Mutnal  benefit  insarance,  see  post,  |  724. 

[■]    (Sap.  1S79) 

Delivery  of  a  policy  without  requiring  pay- 
ment of  the  premiums  Is  a  waiver  of  the  condi- 
tion of  prepayment.- Behler  v,  German  Mut. 
Fire  Ins.  Co.,  68  Ind.  347, 

[b]  (Snp.  1S84) 

Where  the  charter  of  an  insurance  compa- 
ny provided  that  every  person  who  shall  be- 
come interested  in  the  company  by  insuring 
therein  shall  be  deemed  a  member  during  the 
term  specified  in  his  policy,  and  shall  at  all 
times  be  bound  by  the  provisions  of  such  act, 
an  assured,  by  accepting  his  policy,  became 
a  member  of  the  company,  and  as  such  hofW, 
or  had  the  means  of  knowing,  that  his  policy  of 
iutiurance  was  void  for  want  of  a  corporate 
lK>\ver  in  the  company  to  issue  such  a  policy.— 
Leonard  v.  American  Ins.  Co.,  07  Ind.  299. 

[c]  (Sap.  1887) 

Where  a  policy  duly  executed  and  deliv- 
ered recites  that  the  premium  has  been  paid, 
the  company  will  be  estoppedt  !n  an  action  on 
the  policy,  from  denying  the  same,  in  the  ab- 
sence of  fraud  or  mistake.— Home  Ins.  Co.  v. 
Gilman,  112  Ind.  7,  13  N.  E.  11& 

m    (App.  1893) 

A  life  insurance  agent,  who  has  several 
times  notified  the  applicant  of  the  arrival  of  the 
I»oIley,  does  not  waive  the  payment  of  the 


premium  1^  his  ^nra  to  spedaUf  oigs  the 
mpplicant  to  pay.— 17ni<m  Cent  life  In,  Co.  v. 
Paoly,  8  Ind.  App.  86,  35  N.  B.  m 

M     (App.  1896) 

Wber«  insured  pays  the, agent  of  en  in- 
surance company  soliciting  the  insuraoce,  on 
delivery  of  the  policy,  a  portion  of  the  pre- 
mium, credit  being  given  the  insured  by  the 
agent  for  the  balance,  which  constitute  the  com- 
missions the  agent  is  entitled  to,  the  insurer 
is  bound  by  the  payment,  though  the  policy 
provide  that  it  shall  not  take  effect  until  the 
money  is  paid  at  the  home  office  of  the  insurer, 
and  that  no  waiver  of  the  provisiona  of  the 
policy  shall  be  claimed  by  reason  of  ads  of  any 
person  unless  such  acts  are  specially  auOiorized 
in  writing  over  the  signature  of  the  president 
of  insurer,  and  though  the  insurer  cancel  the 
policy  for  nonpayment  of  the  premium  before 
the  loss,  failing,  however,  to  notify  Insured  of 
such  cancellation  until  after  the  loss.— Terry 
V.  Provident  Fund.  Soc.  of  New  YoA,  13  lad. 
App.  1,  41  X.  E.  18,  65  Am.  St  Bep.  217. 

[f]  (App.  1896) 
A  policy  cannot  be  forfeited  for  nonpay- 
ment of  the  premium  where  no  provision  wu 
made  therefor  in  the  policy,  and  where  the  poli- 
cy was  delivered  wiUi  the  nnderstandlng  thit 
the  insured  should  have  a  reasonable  time  is 
which  to  iiay  the  premium. — Ohio  Fanners'  Ida 
Co.  V.  Stovman,  16  Ind.  App.  205,  44  K.  E. 
558,  940. 

[Bl  (App.  U97) 
Where  the  insured  accepts  bis  P0U17,  with 
the  knowledge  of  all  its  conditions  and  stipula- 
tions, and  at  the  time  of  its  acceptance  he  takes 
it  with  the  knowledge  of  a  breach  on  his  pert, 
and  in  the  absence  of  kmowledge  on  the  part 
of  the  insurer  he  cannot  afterwards  be  heard 
to  complain.— Shaffer  t.  Milwaukee  Mechanics' 
Ins.  Co.,  46  M.  E.  667.  17  Ind.  App.  204. 

[h]  <App.U9») 
In  determining  whettier  s  premium  for  a 
fire  insurance  policy  was  to  b«  credited  or  paid 
in  cash,  previous  dealings  between  the  same  par- 
ties in  simitar  transactions  an  admissible  to 
show  the  Intent — Western  Assur.  Co.  v.  Mc- 
Alpin,  60  N.  E.  119.  23  Ind.  App.  220^  77  Am. 
St  Bep.  423. 

[1]  (Sap.  1904) 
Where  a  life  Insurance  policy  was  delive^ 
ed,  and  a  note  taken  by  the  agent  deliTering 
the  same  for  the  first  premium,  sudi  delivery 
constituted  a  waiver  of  a  provision  In  the  pol- 
icy that  it  should  not  take  effect  nntfl  the  first 
premium  should  be  actually  paid;  the  company 
not  having  repudiated  the  agent's  act  after  it 
had  knowledge  thereof.— Pena  Mut  Life  las- 
Co.  T.  Norcroea,  72  N.  B.  132.  163  Ind.  379. 

U]    (App.  1905) 
A  mutual  fire  company  may  waive  pn>- 
vislons  in  its  rules  and  by-laws,  and  continue 
In  force  a  policy  conflicting  therewith.— Far- 


TUs  XMsest  is  eovpilod  ob  tlie  Key-Kuaber  Systom.  Fo>  ezpl'uaattoB,  soo  pus 

Digitized  by  VjOOglC 


2  141       tSIna.  D(f.-Piw«t»]        INSURANCE,  V  (A),  (B). 


men'  Mat  Fire  Ids.  Go.  of  De  Kalb  Coanty  t. 
Jaekmao,  73  N.  B.        85  Ind.  Amf-  !• 

tk]  (A».im) 
The  mailing  of  the  pollcjr  to  the  agent  did 
not  couBtltate  an  Implied  dtdlveiy  to  the  In- 
■nred  waiving  Immediate  payment  of  the  pre- 
mium.—Neff  T.  Metropc^tan  Ufe  Ins.  Co.,  73 
N.  E.  1041,  39  Ind.  App.  2S0. 

[I)    (App.  IMS) 

Where  the  agent  of  insurer  Is  authorized 
to  deliver  the  policy  and  collect  the  premium 
therefor,  the  cash  payment  of  the  premium  may 
be  waived,  though  the  contrary  ia  stipulated  in 
the  policy,  and  a  collection  of  the  policy  can 
be  defeated  only  by  showing  bad  faith  or  colla- 
sion  between  the  agoit  and  Insured.— New  York 
Life  Ins.  Go.  v.  Greenlee.  42  Ind.  App.  82,  84 
N.  E.  1101. 

An  inanxanoe  agent  anthoziaed  to  deliver  a 
policy  and  collect  tiie  premium  tiierefor  waives 
payment  of  tiie  entire  prunlom  by  acGepting  a 
part  and  extending  time  for  the  payment  of  the 
balance. — Id. 

Fob  Gases  fbou  Othbs  States, 

See  28  C^kt.  Dio.  Insurance,  H  70,  253- 

262;  12  Cent.  Dio.  Corp.  {  1556. 
See,  also,  19  Cyc.  pp.  627-e29;  note,  67 

L.  B.  A.  TOOw 

1 143.  Raforaufttlon. 

Matual  benefit  insurance  certlfleate,  see  post,  S 
726. 

W    (SnV>  1868) 

In  an  action  upon  a  policy  of  fire  Insur- 
BQce  the  defendant  set  up  a  breach  of  warranty 
on  the  part  of  the  assured  in  false  answers  to 
certain  questions  in  the  survey.  The  plaintiff 
replied,  alleging  that  the  answers  had  been 
written  down  by  the  agent  of  the  company, 
and  that  he  bad  made  mistakes  in  recording  the 
same,  and  prayed  a  reformation  of  the  instru- 
ment. Held,  that  a  mistake  of  the  agent  in  re- 
cording the  answers  of  the  assured  did  not  en- 
title him  to  a  reformation  of  the  contract,  un- 
less  it  was  made  to  appear  that  it  was  not  upon 
the  faitb  of  this  warranty  that  the  risk  was  ac- 
cepted.—Cox  V.  ^tna  Ins.  Co.,  29  Ind.  586. 

[b]    (Sop.  1S89) 
Insurance  policies  as  well  as  other  con- 
tracts may  be  reformed  on  proper  proof.— Oray 
Supreme  rx>dge.  Knigbts  of  Honor,  118  Ind. 
208,  20  N.  R  833. 

[e]    (8np.  1891) 

An  insnran<»  policy  provided  that  the  in- 
sured adopted  as  his  own,  admitted  to  be  ma- 
terial, and  warranted  as  full,  complete,  and 
true,  each  of  the  answers,  whether  written  by 
Us  own  baud  or  not.  The  agent,  without  the 
inanred's  knowledge,  wrote  a  false  answer  to  a 
question  in  the  application.  Held,  that  a  re- 
formation of  the  contract  is  not  essential  to  a 
recovery  on  the  policy.— Germania  lite  Ins.  Co. 


of  New  York  t.  Lonkenheimer,  127  Ind.  53C, 
26  N.  E.  1082. 

[d]    (App.  18») 

An  Indorsement  on  a  iralicy,  reciting  that 
it  was  leaned  by  error  to  the  person  named 
therein  as  the  insured,  and  declaring  that  it 
was  made  payable  to  another,  who  was  the 
owner  of  the  property,  to  whom  the  policy  was 
delivered,  and  whom  it  was  intended  to  in- 
sure, effects  a  xefOrmatioik  of  the  pt^cy.— Fire- 
man's Fund  Ins.  Co.  t.  Dunn,  08  N.  B.  291,  22 
Ind.  App.  832. 

Foe  Oases  fbou  Otbeb  StaIxs, 

See  28  Cent.  Dig.  Insurance,  H  265-272. 
See,  also.  19  Cyc.  pp.  601-655.  25  Cyc.  p. 
738,  26  Cyc.  p.  618. 

S  144.  Kodlfteatlaii. 

Mutual  benefit  insnrance  certificate,  see  post,  i 
725. 

Ca]  (Smp.l8tt) 

A  policy  of  insurance  may  be  modified  or 
abrogated  by  a  new  and  ^stlnct  parol  contract. 
— Willcute  V.  Nortbwestfem  Mat  Life  Ina.  Co., 
81  Ind.  300. 

[b]    (App.  1899) 

The  correction  of  a  mistake  in  a  policy, 
four  months  after  its  issuance,  by  changing 
the  name  of  the  insured,  being  in  effect  the 
making  of  a  new  contract,  is  not  blndiug  on 
the  insurer,  unless  made  by  an  agent  having 
the  requisite  authority.— Fireman's  Fund  Ins. 
Co.  T.  Dona,  53  N.  E.  251,  22  Ind.  App.  332. 

Fob  Cases  fbou  Othxb  States, 

See  28  Cent.  Dio.  Insurance,  H  273-279. 
See,  also,  25  Cyc.  p.  788,  26  Cyc.  p.  610l 


(B)  CONSTRUCTION  AND  OPERATION. 

Actions  on  policies,  see  post,  }8  620-623. 
Contract  of  remsurance,  see  post,  {  679. 
Effect  of  provisions  of  policy  as  to  powers  of 

agent,  see  ante,  |  99. 
Effect  of  usage,  see  OtTBioics  ard  Usagis,  | 

10. 

Extent  of  liability  of  insurer,  see  post,  H  477- 

532. 

Instructions,  see  post,  {  669. 
Mutual  benefit  Insurance  contracts,  see  post,  | 
726. 

Parol  evidence  to  identify  property  insured,  see 
Evidence,  f  460. 

Provisions  against  forfeiture,  see  poat,  §  400. 

Provisions  as  to  waiver  of  stipulations,  condi- 
tions, or  forfeitures,  see  post,  IS  376,  386. 

Provisions  for  adjustment  of  loss,  see  post,  S| 
566-579. 

Requirements  as  to  notice  and  proof  of  loss,  see 

post,  H  533-561. 
Right  to  proceeds,  see  post.  H  580-{^. 
Risks  and  causes  of  loss  within  provisions  of 

policy,  see  post.  SS  402-467. 
Warranties  as  part,  of  contract,  see  poet,  g  2<>6. 
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5  146.  Application  of  stntvml  mlea  of 

oonitraotloB. 

To  contract  of  reinsurance,  see  post,  {  G70. 

[a]    (Sap.  1864) 

iDBurance  policies  are  to  be  liberally  con- 
strued in  favor  of  the  asBured,  and  an  excep- 
tion is  to  be  strictly  construed  against  the  un- 
derwriters.—Grant  T.  I>exington  Fire,  Life  & 
Marine  Ins.  Co.,  5  Ind.  23,  61  Am.  Dec.  74. 

[b]  Without  sacrificing  the  substantial  limita- 
tions imposed  upon  the  liability  of  an  insurer 
by  the  contract  between  the  parties,  stipula* 
tions  and  conditions  in  policies  of  insurance  are 
to  be  BO  construed,  if  possible,  as  to  avoid  for- 
feitures.— (Sup.  1854)  Kentucky  Mut.  Ins.  Co. 
V.  Jenks.  5  Ind.  96;  (App.  1S95>  TTavelers'  Life 

6  Accident  Ins.  Co.  of  Hartford  v.  Cash,  42  N. 
B.  246. 14  Ind.  App.  3 ;  <Sup.  1005)  Glens  Falls 
Ins.  Co.  V.  Michael,  74  N.  E.  964.  79  N,  E.  905, 
167  Ind.  659,  8  L.  R.  A.  (N.  S.)  70a 

[c]  A  policy  of  inaurance  being  a  contract  for 
indemnity,  an  ambiguity  in  it  must  be  conBtrued 
in  favor  of  indemnity  and  against  a  forfeiture. 
—(Sup.  1854)  Indiana  Mut.  Fire  Ins.  Co.  v. 
Conner.  5  Ind.  170;  (App.  1892)  Schmidt  r. 
German  Mat.  Ins.  Co.,  30  N.  E.  939,  4  Ind. 
App.  340;  (1894)  Union  Cent.  Life  Ins.  Co.  v. 
Woods,  37  N.  E.  ISO,  39  N.  E.  205,  11  Ind. 
App.  335;  (1897)  Same  v.  Jones,  47  N.  E.  342, 
17  Ind.  App.  592;  (1898)  Hanover  Fire  Ins. 
Co.  V.  Dole.  50  N.  E  772,  20  Ind.  App.  333; 
(1899)  McElfreBh  v.  Odd  Fellows  Acc.  Co.,  fi2 
N.  E.  819,  21  Ind.  App.  557. 

[d]  (8np.  mi) 

A  policy  of  insurance  Is  governed  by  the 
same  principles  applicable  to  other  agreements 
involving  pecuniary  obligationB.— American  Ins. 
Co.  T.  Leonard,  80  Ind.  272. 

[e]  (Sap.  1882) 

Where  an  express  condition  or  covenant 
relative  to  a  particular  matter  exists  in  a  poli- 
cy of  life  insurance,  none  will  be  implied. — 
Willcuts  V.  Northwestern  Mut.  Life  Ina,  Co., 
81  Ind.  300. 

[fj  A  contract  of  insurance  prepared  by  an 
insurance  company  will  be  construed  liberally 
as  against  the  insured  and  strictly  as  against 
the  company.— (Sup.  1885)  Penn  Mut  Life  Ins. 
Co.  T.  Wiler,  100  Ind.  92,  50  Am.  Rep.  769; 
(1890)  -Etna  Life  Ins.  Co.  v.  Deming,  24  N. 
E.  86,  375,  123  Ind.  384;  (1893)  Standard 
Life  &  Acc.  luB.  Co.  v.  Martin,  33  N.  E.  105, 
133  Ind.  376;  (1895)  Milwaukee  Mechanics' 
Ins.  Co.  v.  Nieweddp,  39  N.  E  757,  12  Ind. 
App.  145;  (18mi)  JEtna  Ins.  Co.  v.  Strout,  44 
X  E.  934,  16  Ind.  App.  160;  (1897)  Union 
Cent.  Life  Ins.  Co.  v.  Jones,  47  N.  £.  342,  17 
Ind.  App.  582. 

[g]  (Sap-USO 
Where,  in  an  Insurance  policy,  there  are 
two  inconsistent  stipulations  covering  the  same 
subject-matter,  the  one  general,  and  providing 
that  upon  certain  conditions  the  policy  should 


become  void,  and  the  other  separate  and  dis- 
tinct, and  providing  that  upon  the  very  same 
conditions  the  company  might  avoid  the  poli- 
cy, the  latter  stipulation  will  govern,  because 
specific. — Northwestern  Mut.  Life  Ins,  Co.  v. 
Hazelett,  103  Ind.  212,  4  N.  E.  582.  55  An. 
Hep.  192. 

[h]  (S«p.l8S7) 
Where  parties  have,  without  fraud  or  mis- 
takes, deliberately  entered  into  a  contract,  that 
alone  must  be  looked  to  as  furnishing  the  meas- 
ure of  their  respective  rights  and  obligations.^ 
Havens  v.  Rome  Ins.  Co..  12  N.  E.  137,  111 
Ind.  9p,  60  Am.  Rep.  G89. 

[1]  (Sap.  1S91) 
Policies  are  strictly  construed  against  tlie 
insurer  wherever  a  strict  constmction  is  neces- 
sary to  prevent  a  forfeiture. — Continental  Ins. 
Co.  V.  Vanlue,  126  Ind.  410.  26  N.  E.  119, 
10  L.  R.  A.  843. 

UJ  (App.  1898) 
In  the  construction  of  contracts  of  iosai- 
ance,  that  interpretation  is  to  be  adopted  which 
is  most  favorable  to.  the  insured.— Gennania 
Fire  Ins.  Co.  y.  Deckard,  3  Ind.  App.  861,  28 
N.  E.  868. 

[k]    (Sap.  1894) 

An  erroneous  construction  of  the  force  and 
effect  of  a  contract  of  insurance  as  made  and 
stated  by  the  soliciting  agent  to  the  applicant 
does  not  necessarily  control  the  proper  and  le- 
gal construction  of  the  contract— Fidelity  * 
Casualty  Co.  of  New  Tork  v.  Teter,  36  N.  E. 
283,  1S6  Ind.  672. 

[11  (App.  1894) 
Where  a  policy  of  insurance  contains  pro- 
visions  which  are  contradictory  or  inconriatoit. 
or  so  framed  as  to  leave  room  for  coosbuc- 
tion,  the  court  will  lean  against  that  oonstrac- 
tion  which  imposes  on  the  Insured  the  ohligs- 
tion  of  a  warranty.— Indiana  Fanners*  Live 
Stock  Ins.  Co.  T.  Byrkett,  36  N.  E.  779.  9  lad. 
App.  443. 

[m]    (App.  1S96) 

Though  the  conrts  are  averse  to  giving  ef- 
fect to  forfeiture  clauses,  and  will  constnie 
the  contract  most  strongly  against  the  com- 
pany, resolving  all  doubts  in  favor  of  the  pol- 
icy holder,  they  cannot  make  a  new  contract  for 
the  pariies  or  disregard  that  which  they  have 
themselves  created. — German  Mut  Ins.  Go.  v. 
Niewedde,  39  N.  E.  534,  11  Ind.  App.  624. 

[n]   (App.  1886) 

Xo  condition  in  a  policy  of  Insurance  will 
be  extended  so  as  to  cover  matters  not  clearlj 
and  unmistakably  within  the  meaning  of  tbe 
condition  according  to  the  usual  and  ordinary 
meaning  of  the  words  used.— Oermania  Fire 
Ins.  Co.  T.  Stewart.  42  N.  E.  286,  13  Ind.  App^ 
627. 

[0]  (APV.UO0) 

An  insurance  policy  Is  a  contract,  and  the 
insured  accepts  It  with  knowledge  of  all  iu 
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coDditiona  and  stipulations.  In  the  absence  of 
any  fraud  or  mistake,  the  insured  is  concIuaiTe- 
ly  presamed  to  know  Its  contents.— Traders* 
Ids.  Co.  t.  Caasell,  S6  N.  E.  259,  24  Ind.  App. 
238. 

[p]   (App.  IMS) 

The  i^TlaioDS  of  insurance  polides  which 
operate  npon  the  parties  prior  to  the  loss  are 
regarded  a*  matteza  of  aabstanoe,  upon  whidi 
the  liahUi^  depends,  and  should  be  constmed 
ttMj,  acGOidinv  to  the  intention  of  the  par- 
ties, while  those  prescribing  formal  teqnisiteB 
br  which  the  prerionsly  vested  right  is  made 
aTailable  should  he  construed  liberally.— Em- 
ployers' liaMlity  Assar.  Corp.  t.  I/ight,  Heat 
&  Power  Co.,  6S  N.  B.  54,  28  Ind.  App.  487. 

[«]    (App.  IM6) 

All  provisions  for  forfeiture  are  strictly 
construed  against  the  company,  and  forfeitures 
will  be  prevented,  when  possible,  without  mak- 
ing a  new  contract — Farmers'  Mut.  Fire  Ins. 
Co.  of  De  Kalb  County  t.  Jackman,  73  N.  E. 
730,  35  lod.  App.  1. 

Various  slight  drcumstances  will  be  seiz< 
ed  on  by  the  courts  to  prevent  a  forfeiture 
where  the  condition  favors  the  company.— Id. 

[r]    (Snp.  1906) 

Insnrance  policies  are  construed  like  other 
contracts.— Ohio  Farmers'  Ins.  Co.  v.  Vogel, 
166  Ind.  239,  76  N.  B.  977,  3  L.  A.  <N. 
S.)  966. 

M  (App.l90«) 
Provisions  In  a  policy  written  by  the  In- 
rarer  are  construed  most  strictly  in  favor  of 
the  assured.— Home  Ins.  Co.  t.  Gagen,  38  Ind. 
App.  680.  76  N.  B.  927. 

ta  (Sap.  1907) 
Where  [wlicies  of  insurance  contain  In- 
consistent provisions,  or  are  so  framed  as  to 
he  fairly  open  to  construction,  a  view  which 
will  sustain  the  policy  should  be  adopted,  if 
possible,  in  preference  to  one  which  will  work 
a  forfeiture  thereof.— Glens  Falls  Ins.  Co.  v. 
Michael,  167  Ind.  650,  74  N.  E.  964,  79  N. 
E.  906,  8  L.  R.  A.  (N.  S.)  708. 

[a]  (App.un> 

Contract*  are  to  be  stricdy  construed 
against  the  company  to  prevent  forfeiture;  and 
where  there  is  a  question  d  warranty,  and  the 
■  words  admit  of  two  interpretations,  that  most 
favorable  to  insured  will  he  adopted.— Iowa 
Life  Ins.  Co.  v.  Haughton,  87  N.  Bw  702. 

FoK  Casks  nOH  Other  Statu, 

8eb  28  Cert.  Dio,  Insnrance,  ||  292,  294- 
29& 

See,  also.  1  CfC  p.  243,  19  Cyc.  pp.  65&- 
eSS,  26  Cyc  pp.  739,  1527;  note,  40  0. 
a  A.  287. 

1 147.  Wkat  law  ■•¥««■. 

[a]   (App.  IMS) 
Where  plaintiff  paid  the  first  premium  on 
a  life  insurance  policy  when  applying  therefor 


S  162 

In  Kentucky,  and  the  terms  of  the  policy  were 
agreed  upon  and  the  application  was  accepted 
by  the  company  in  New  York,  and  the  policy 
mailed  there  to  its  agent  In  Kentucky  for  un- 
conditional delivery  to  plaintiff,  the  contract 
was  completed  when  the  policy  was  mailed  and 
hence  was  governed  by  the  laws  of  New  York. 
—Equitable  Life  Assur.  Soc.  of  United  States 
V.  Perkins.  SO  N.  £.  682,  41  Ind.  App.  183. 

For  Cases  from  Other  States, 

See  28  Cent.  Dio.  Insurance,  g  293. 
See,  also.  19  Cyc,  pp.  659,  661,  25  Cyc  pp. 
746,  747-749.  20  Cyc  p.  583;  note.  83 
C.  C  A.  100:  note.  63  U  B.  A.  883; 
note,  104  Aoi.  SL  Bep.  483-192. 

S 161.  CoBstrnlac  tocetlier  policy  amd 
aeeompanying;  papers. 

Application  for  mutual  benefit   insnrance  ai 

part  of  contract,  see  post,  S  715. 
Warranties,  see  post,  |  266. 

[a]  (App.  1893) 

Where  a  clause  In  an  application  for 
insurance  is  so  inconsistent  with  the  condi- 
tions of  the  policy,  as  issued,  that  both  can- 
not stand,  and  that  in  the  application  is  one 
on  which  the  issuing  tii  the  policy  depends, 
it  must  coutrol.— Phetdz  Ins.  Co.  of  Brooklyn 
V.  Lorenz,  7  Ind.  App.  266,  33  N.  E.  444,  34 
N.  E.  495. 

[b]  (Snp.  19M) 

Where  a  life  policy  on  its  face  insures 
against  death  generally,  but  assured  executes 
a  certificate  exempting  the  company  from  lia- 
bility for  death  from  a  certain  cause,  the  pol- 
icy and  certificate  together  constitute  the  con- 
tract, and  a  death  from  that  cause  is  not  cov- 
ered.—Knights  &  Ladies  of  Columbia  Ins.  Or- 
der V.  Shoaf,  166  Ind.  367,  77  N.  B.  738. 

For  Cases  fboic  Other  States, 

See  28  Cent.  Dio.  Insurance,  SI  308-311. 
See,  also,  1  Cyc  pp.  214,  245,  19  C>c  p. 
659,  25  eye.  p.  743. 

1 158.  Ovnatralac  statates  aad  ekartor* 
bar-laws,  w  nlaa  af  lasnrar  as 
part  of  pttli«7. 

Constitution  or  by-laws  of  mutual  benefit  as- 
BocUtion,  tee  post,  H  717-719. 

M  {8np.i8TS) 

Where  a  policy  of  Insurance,  issued  in  ac- 
cordance with  the  application,  makes  the  char- 
ter and  by-laws  of  the  company  a  part  of  the 
contract,  the  applicant  will  be  presumed  to 
have  notice  of  the  provisions  of  such  charter 
and  by-laws.— American  Ins.  Co.  t.  Henl^,  60 
Ind.  515. 

[b]  (App.l89» 

Every  member  of  mutual  Insurance  com- 
pany is  bound  to  know  the  contents  of  the  ar- 
ticles of  asaodatlon  and  by-laws,  and  his  pol- 
icy must  be  construed  with  reference  to  them. 
They  enter  into  and  become  part  of  the  cou- 
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tract  to  tbe  same  ezteot  as  If  they  vera  ez- 
preasly  written  therein.— Schmidt  v.  German 
Mut.  Ids.  Co.,  30  N.  f:.  939,  4  lod.  App.  340. 

[c]     (A»p.  1906) 

A  statute  creatinir  a  mutual  insnraDce  cor- 
poration becomes  a  part  of  the  contract  for 
the  doing  of  an  act,  the  mode  of  which  it  pre- 
scribes, and  a  member  contracting  therewith  is 
Iwund  to  know  thereof.— Farmers'  Mut.  Fire 
Ins.  Co.  of  De  Kalb  County  r.  Jackman,  73 
N.  E.  730,  35  Ind.  App.  1. 

For  Cases  fhou  Otmeb  States, 

See  28  Cent.  Did.  Insurance,  |  312. 
See,  also,  1  Cyc.  p.  231,  19  Cyc.  p.  659,  25 
Cje,  p.  744 ;  note,  47  li  EL  A.  681. 

9  155.  Ihridenoe  to  aid  oaautneUon. 

ta]     (App.  1906) 

The  delivery  of  a  life  policy  to  the  assur- 
ed in  disregard  of  the  provisions  of  the  policy 
is  a  material  fact  in  determining  tbe  intent  of 
the  party.— Xeff  r.  Metropolitan  Life  Ina.  Co., 
39  Ind.  App.  250,  73  N.  E.  1041. 

Fob  Cases  from  Other  States, 

See  2S  Cent.  Dio.  Insurance.  {$  313,  854. 
See,  also,  10  Cyc.  pp.  680,  661. 

I  156.  Parties  to  oostraot  amd  relatloBa 
between  them. 

Parties  affected  by  avoidance  or  forfeiture  of 

policy,  see  post,  {  311. 

[a]    (App.  1892) 

A  certificate  of  membership  In  a  mutual 
insurance  company  is  a  contract  for  insurance, 
and  in  most  respects  should  be  construed  in 
tbe  same  manner  as  an  ordinary  insurance 
policy.  While  the  insured  is  a  member  of  the 
company  and  entitled  to  a  voice  in  its  man- 
agement and  control,  tbe  promise  of  indemoity 
is  based  on  a  valuable  consideration,  and  the 
company,  in  respect  to  the  insurance,  is  a  dis- 
tinct legal  entity,  occupying  the  contractual 
status  towards  tbe  member. — Schmidt  v.  Ger- 
man Mut.  Ins.  Co.,  30  N.  E.  939,  4  Ind.  App. 
340. 

£b]  (App.  1898) 

A  contract  signed  by  an  fosurance  com- 
pany and  defendant  railroad  company  certified 
that  decedent  was  insured  against  accidents  so 
long  as  be  remained  in  the  employ  of  defendant, 
and  that  the  contract  was  made  in  accordance 
with  the  policy  issued  by  the  insurance  com- 
pany to  defendant  for  the  benefit  of  its  em- 
ployes. Tbe  complaint  alleged  the  taking  out 
of  a  policy  by  defendant,  the  deduction  of 
monthly  premiums  from  decedent's  wages,  and 
tbe  injury.  It  was  not  alleged  that  the  wages 
deducted  were  not  applied  by  defendant  to  the 
payment  of  premiums  to  the  insurance  com- 
pany, or  that  defendant  received  or  retained 
moneys  from  the  insurance  company  due  the 
estate  of  decedent  under  the  policy.  Beld,  that 
defendant  was  not  liable,  since  decedent  was 
the  third  party  for  whose  benefit  the  insur- 


ance was  taken  out,  and  hence  his  estate  could 
enforce  tbe  contract  against  the  insurance  com- 
pany.— Carpenter  r.  Chicago  &  E.  I.  B.  Co.,  51 
X.  E.  493,  21  Ind.  App.  SSl 

[c]    (Sap.  1908) 

The  contracts  of  insurance,  whereby  an  t>- 
sociation  agreed  to  funiish  funds  for  the  bnrial 
of  Its  members,  provided  that  a  member  should 
pay  a  sum  upon  every  death  In  the  member* 
ship  occurring  before  his  own,  and  in  considep 
ation  thereof,  upon  his  death,  the  association 
would  pay  a  specified  firm  of  undertakers  a 
sum  for  burial  goods  and  service  for  hit  fn- 
neral.  The  association's  by-laws  provided  tint 
the  firm  of  undertakers,  their  heirs  and  assigns, 
should  furnish  all  burial  supplies  and  services, 
and  that  the  association  should  pay  them  tbe 
fnll  amount  of  tbe  benefits  accruing  under  the 
contracts,  and  no  part  to  the  members'  surrtv- 
ing  relatives  and  friends  as  death  benefits. 
Held,  that  the  firm  of  undertakers  was  nle 
beneficiary  under  tbe  contract— State  v.  Wil- 
lett.  171  Ind.  296,  86  N.  B.  68.  23  L.  R.  A 
(N.  8.)  197. 

Fob  Cases  fbou  Other  States, 

See  2S  Cent.  Dig.  Insniauce,  H  316-332. 
See,  also,  19  Cya  p.  663,  26  Cyc  p.  741, 

26  Cyc  p.  583, 

S 161.  Property  eororod  lir  iBsurasM 
acalnst  or  otker  eaMse  af 
loss. 

Descriptlrai  in  pleading  see  post,  |  G32. 

Fob  CAns  tbou  Otheb  States, 

See  2S  C^nt.  Dig.  Insumnce,  ff  338-353. 
See,  also,  19  C^c.  pp.  664-670;  note.  26 
li.  B.  A.  237;  note,  22  Am.  Rep.  2S3. 

i  162.  —  b  cememl. 

M    (App.  1894) 

Where  a  policy  Insures  a  fnndtnre  com- 
pany in  the  sum  of  f 1,000,  and  the  amotniti 
for  which  the  factory,  niachinety,  appamtu 
and  furniture  are  insured  are  sqianitely  stat- 
ed, and  permission  Is  granted  to  assured  to  met 
a  warehouse,  "to  be  insured  under  the  p<dicy," 
the  separate  Items  constitute  separate  contracts 
of  Inaurance,  and  the  warehouse  aubaequentir 
constructed  Is  not  insured.— Nappanee  Fnrni- 
ture  Co.  V.  Venum  Ins.  Co.,  10  Ind.  App.  319. 
37  N.  E.  1064. 

[b]    (Snp.  1907) 

Where  defendant  Insured  certain  properly 
in  which  the  insured  had  only  a  life  estate, 
sach  life  estate  was  the  only  interest  covered 
by  the  policy,  and  the  value  of  the  property 
destroyed  by  fire,  when  tested  by  such  interest, 
was  the  measure  of  the  Insurer's  Hability.— 
Glens  Fails  Ins.  Co.  v.  Michad.  167  Ind.  6u9, 
74  N.  E.  064,  79  M.  B.  906.  8  K  B.  A  (X.  SJ 
708. 

Fob  Cabu  raoM  Other  Stateb, 

8iB  28  QCMT.  Dia.  Insurance,  U  338,  3!^ 
354. 

See,  also,  19  Cyc.  p.  664. 
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{  163.  — —  Sesortptlon  of  property, 
ta]  (Sap.  1£G6> 
The  term  "inercbaDdiBe,"  ia  a  policy  ot  in- 
surance a^aiDst  lose,  etc,  b;  fire,  oo  grain  and 
other  merchandise,  in  each  of  two  warehoases, 
which  were  kept  by  the  assured,  who  were 
grain  merctiaDts,  for  the  purpose  of  receiving 
and  storing  grain,  does  not  include  a  platform 
scale,  bedded  in  the  floor  of  one  of  the  ware- 
houses, or  beltini^  or  a  com  sheller,  or  a  beam- 
scale,  which  things  bad  been  dispensed  with  in 
the  boshiess,  but  which  had  not  been  offered  for 
sale,  or  tools,  implements,  or  articles  of  prop- 
erty purchased  for  use  in  the  warehouses,  as 
being  necessary  or  conTenlent  in  the  business, 
and  which  were  used  as  occasion  required.— 
Kent  T.  Ltverpool  ft  U  Ins.  Co.,  26  Ind.  294. 
89  Am.  Dec.  463, 

[b]  (APP.189S) 

Carpets  and  beddothlng  are  covered  by 
the  terms  "hoosehold  furniture,"  In  an  insure 
ance  policy.— Patrons'  Mutual  Aid  Soc  of  Ver- 
million County  T.  Hall.  49  N.  S.  279,  19  Ind. 
App.  11& 

[e]   (App.  1900) 
Where  a  policy  contained  a  clause,  "fSOO 
on  household  and  .kitchen  furniture,  •  •  « 

and  9          on  family  wearing  apparel,"  etc.. 

Insured  was  entitled  to  recover  for  loss  of  wear- 
ing apparel,  since  the  use  of  the  word  "and" 
after  the  description  household  furniture 
made  the  $800  apply  to  both  clauses.— German 
Fire  Ins.  Co.  t.  Seibert,  66  N.  E.  686,  24  lod. 
App.  279. 

Fob  Casks  fboic  Other  States, 

See  28  Cent.  Dio.  Insurance,  SS  339-346. 
See.  also,  19  Cyc.  pp.  664-670;  note,  16 
Am.  Dee.  462. 


I  IBS.    Desoription  of  looatloa. 

W    (App.  1896) 

A  policy  insured  "|750  on  •  *  •  build- 
ing, •  •  »  situated  on  lot  6;  •  •  •  $250 
on  boiler  and  engine,  while  contained  in  above- 
described  building;  $1,000  on  machinery,  tools, 
consisting  of  *  *  * ,  and  patterns  and  other 
tools."  Beld,  that  patterns,  to  be  covered  by 
the  policy,  need  not  necessarity  be  contained 
in  the  building  insured.— ^Stna  Ins.  Co.  v. 
Strout,  16  Ind.  App.  160,  44  X.  E.  934. 

[b]   (App.  1909) 

A  lightning  policy  on  grain  "stacks"  on  a 
farm  covers  grain  stacked  under  a  shed.— Bann- 
ers' Mutual  V.  Reser,  43  Ind.  App.  634,  88  N. 
B.  340 ;  Id.  43  Ind.  App.  738,  88  K.  E.  353. 

Fob  Cases  fboic  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  {  351. 
See,  also,  19  Cyc.  p.  064,  25  Cyc.  p.  1517. 


'  S  170.  Amount  of  insurmae*.  '  - 

Fob  Cases  fbou  Othbb  States, 

See  28  Cent.  Dig.  Insurance,  If  855-361. 
See,  also,  19  Cyc.  pp.  670-672,  25  Cjc.  p. 
742. 

{ 171.  _  Amouat  fixed  Igj  poUoy  §■ 
Ceneral. 

[a]  (APP.1S9S) 
A  clause  in  an  application  (or  mutual  ac- 
cident indemnity,  agreeing  that  the  benefits  to 
which  the  applicant  shall  become  entitled  shall 
be  governed  and  paid  in  the  same  ratio  that  his 
income  shall  bear  to  the  amount  of  indemnity 
insured,  is  binding  on  the  insured,  though  the 
agent,  by  false  statements  as  to  his  income,  has 
put  him  in  a  higher  class,  paying  larger  pre- 
mionis.- Howe  t.  Provident  Fund  Soc.,  7  Ind. 
App.  586,  34  N.  B.  830. 

Fob  Cases  fbom  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  K  3S5-3S7. 
See,  also.  15  Cyc.  p.  1037,  19  Cyc  p.  670. 

§  176.  Term  sad  daration  of  risk* 

Insurance  for  limited  term  after  default  in  pay- 
ment of  premium,  see  post,  {  367. 

Fob  Cases  fboh  Otheb  States, 

Bee  28  Cent.  Dro.  Insurance,  H  372-383. 
See.  also.  1  Cyc.  p.  240,  15  Cyc.  p.  1039. 
19  Cyc  pp.  518,  619,  673,  25  Cyc  p.  742, 
26  Cyc  pp.  695-601. 

1 177.  — •  Term  find  by  policy  la  (oa- 
eral. 

[a]  (Sttp.lg78) 

A  fire  insurance  company,  having  received 
an  abdication  for  a  policy,  contracted  to  ac- 
cept the  risk  for  the  term  of  30  days  from  date, 
"unless  the  applicant  is  sooner  notified  of  Its 
rejection.  If  he  receives  no  notice  that  the 
risk  is  rejected,  the  insurance  will  cease  at 
the  end  of  thirty  days,  unless  a  regular  poli^ 
has  been  issued."  After  expiration  of  the  30 
days,  a  loss  occurred,  no  policy  having  been 
issued  nor  notice  of  rejection  ^ven.  Held, 
that  the  company  was  not  liable.— Barr  v.  In- 
surance Co.  of  North  America,  61  Ind.  488. 

[b]  (App.  1907) 

A  continued  employment  of  the  principal 
in  the  fidelity  bond  by  plaintiff  furnished  a  val- 
uable consideration  for  the  continuing  liability 
of  the  sureties  on  the  bond  which  expressly 
provided  for  a  continuous  liability  during  the 
period  of  employment— Stamets  v.  Piano  Mfg. 
Co..  40  Ind.  App.  620.  82  N.  B.  122,  023. 

Fob  Cases  feom  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  H  372-378. 
See.  also,  10  Gyc.  p.  67a 
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g  178.  —  Voyace  or  tim«  poUdu  of 
marine  insiiTSMM. 

[a]  (Sap. 

A  policy  of  insurance  was  Issned  on  two 
flatboats  loaded  wjtb  ha;,  for  tbe  voyage  from 
Lawrencebui^h  to  New  Orleans,  and  eight  days 
thereafter.  Three  days  after  the  boats  reached 
Freeport,  which  is  three  miles  above  New  Or^ 
leans,  all  tbe  bands  but  two  were  paid  off  and 
discharged,  according  to  tbe  usage  of  the  flat- 
boat  trade.  Freeport  is,  in  practice,  the  New 
Orleans  hay  market,  as  it  is  the  custom  for 
the  boats  to  stop  there  to  avoid  the  expense 
which  would  otherwise  be  incurred  at  the  New 
Orleans  wharf,  and  parties  desiring  to  pur- 
chase hay  are  accustomed  to  resort  there.  Aft- 
er sale,  the  boats  drop  down  to  New  Orleans 
to  discharge  their  cargo.  On  the  evening  of 
the  third  day,  after  one  of  the  boats  arrived 
at  New  Orleans,  the  other  being  still  at  Free- 
port,  the  boats  and  their  cargoes  were  destroy- 
ed by  a  storm.  It  appeared  in  evidence  that 
such  was  the  violence  of  tbe  storm  that  the  hay 
could  not  have  been  landed  from  the  boats  and 
saved.  HcM,  that  the  terminus  of  tbe  voyage 
was  New  Orleans,  and  not  Freeport. — Grant  v. 
Lexington  Fire,  Life  &  Marine  Ins.  Co.,  5  Ind. 
23,  61  Am.  Dec.  74. 

Fob  Cases  fbou  Other  States. 

See  2S  Cent.  Dio.  Insurance.  BS  379-3S3. 
See,  also,  26  Csc.  pp.  576,  51)1^301. 

S  178.  Emtln  or  Mrarable  oomtnMt. 

[a]  (SI1V.1S89) 

Where  different  classes  of  property  are 
insured  for  separate  and  distinct  amounts,  the 
contract  of  insurance  is  severable.— Phenlx  Ins. 
Co.  of  Brooklyn  v.  Pickel,  119  Ind.  155,  21 
N.  E.  546,  12  Am.  St.  Bep.  393. 

Where  the  property  ia  so  situated  that  the 
risk  on  one  item  cannot  be  affected  without  af< 
fecting  the  risk  on  the  other  items,  tbe  policy 
should  be  regarded  as  entire  and  indivisible ; 
but,  where  the  property  is  so  situated  that  the 
risk  on  each  item  is  separate  and  distinct  from 
the  others,  so  that  what  affect  the  risk  on  one 
item  does  not  affect  the  risk  on  tbe  others,  the 
policy  should  be  regarded  as  several  and  divis- 
ible.—Id. 

[61    (S«p.  1890) 

A  policy  of  insurance  covering  several 
buildings  is  divisible.— Rogers  v.  Phenix  Ins. 
Co.  of  Brooklyn.  121  Ind.  570,  23  N.  E.  498. 

[c]    (Bnp.  1890) 

An  Insurance  policy  on  several  articles  of 
personal  property  for  separate  sums  la  an  en- 
tire contract.— Geiss  v.  Franklin  Ins.  Co.,  123 
Ind.  172,  24  N.  E.  99.  18  Am.  St.  Bep.  324. 

tSi    (App.  UK) 
An  inanrance  company  may  waive  the  in- 
divisibility of  one  of  its  policies.— Manchester 
Fire  Assnr.  Co.  t.  Glenn,  13  Ind.  App.  365,  40 
N.  VL  826,  41  N.  E:  847,  55  Am.  St.  Rep.  225; 


North  British  A  Mercantile  Ins.  Co.  t.  Sum, 
Id.  609,  40  N.  E.  927. 

Fob  Cases  froh  Otheb  States, 

See  28  Cent.  Dig.  Insnrance,  H  384-390. 
See,  also,  19  Cyc.  pp.  674,  707;  note.  SO 
C.  C.  A.  474;   note,  19  Lu  R.  A.  211; 
note,  74  Am.  Dec.  498;  note,  88  An. 
Rep.  230. 

8  179^.  lioaas  o»  poUfllM. 

M  (APP.18H) 

A  contract  between  an  insnianee  amguj 
and  an  applicant  for  life  insurance,  by  wbidi 
the  company  andertaku  to  loan  tbe  insnnd  t 
sum  of  money  which  is  to  be  deducted  from  the 
proceeds  of  tbe  policy  at  the  time  of  tbe  ma- 
turity thereof,  is  not  in  violation  of  Qtt  prin* 
ciple  of  indemnity  on  which  insurance  is  gen- 
erally based,  for  the  money  may  be  needed  for 
the  payment  of  premiums  and  other  purposes 
to  enable  the  Insured  to  secure  the  full  ben^t 
of  the  Insurance.— Union  Cent.  Life  Ins.  Co.  v. 
Woods,  11  Ind.  App.  335,  37  N.  E.  180,  38 
N.  E.  205. 

n>]   (App.  ino) 

An  agreement  pledging  a  life  policy  at- 
taining a  table  of  loan' values,  and  autboriiiiig 
insured  to  <Atain  loans  thereon,  to  secure  a  loai 
from  insurer,  which  stipulates  that  the  loan 
shall  become  due  on  the  nonpayment  of  any 
premium  on  the  policy  or  interest  on  tbe  loaa 
in  which  event  the  pledge  shall  withont  deqwnd 
or  notice  be  foreclosed  by  insurer  by  dednctiDg 
the  amount  doe  on  the  loan  from  tbe  reserve 
on  the  policy,  etc.,  gives  insured  time  in  wbidi 
to  pay  the  premium  on  the  policy  or  to  repay 
the  loan,  and  it  is  valid,  and  a  foreclosure  un- 
der it  is  effective.— Eagle  v.  New  York  Life  Ini 
Co.,  91  N.  E.  814. 

An  agreement  of  an  insurer,  making  a  loan 
to  insured  secured  by  pledge  of  the  policy,  to 
give  insured  and  bis  wife,  beneficiary  in  the 
policy,  time  after  the  maturity  of  the  debt  in 
which  to  pay  it,  was  not  violated  wbere  iDsa^ 
er  waited  nearly  six  months  after  the  maturity 
of  the  loan  before  foreclosing  the  pledge  in  ac- 
cordance with  the  agreement,  which  anthoiiied 
foreclosure  without  notice  or  demand  for  pay- 
ment, and,  wbere  tbe  wife  was  not  injured 
thereby,  she  could  not  claim  that  insurer  waiv- 
ed its  rights  to  proceed  without  demand  for 
payment  and  notice.— Id. 

VI.  VKEMKUUM,  DUES.  AMD  AMEM- 
BCEHT8. 

By  laws  of  matual  insurance  company,  see 
ante,  }  54. 

Demand,  acceptance,  or  retention  of  premianM 
or  assessments  as  groond  of  e*t(vpel  or  vtiv- 
er,  see  post,  S  392. 

Forfeiture  for  nonpayment,  see  post,  H  349- 

370,  749-754. 
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Liability  of  wife's  separate  estate  for  pxemlniDB 
on  policies  on,  see  Husband  and  Wm,  { 

156. 

Mutual  benefit  iDSuraace,  see  post,  SS  731-742. 

l*aid-up  policy  after  default  in  payment  of 
premiums,  see  poet,  S  308. 

Payment  as  easentiaJ  element  of  contract,  see 
ante,  {  137. 

Payment  of  premium  as  fraud  against  cred- 
itors, see  Fbauduuint  Conveyanckb,  {  39. 

Pleading  mattets  of  fact  or  conclusiona,  see 
Pleadiro,  8  & 

§  181.  Blcht  of  Imbmt  to  promiuaa. 

[a]  <App.lM6) 
A  policy  of  life  Insurance  was  based  on  a 
written  and  printed  application,  and  provided 
for  the  payment  in  advance  of  f07.80,  and  the 
payment  of  the  same  amount  yearly  thereafter 
at  the  office  of  tbe  company  in  Portland,  Me., 
on  the  15th  day  of  Jnly  every  year,  etc.  Held, 
that  by  the  payment  of  the  first  premium  the 
insured  effected  an  insurance  npon  his  life  for 
one  year,  and  purchased  a  right  to  eontinne 
that  insurance  from  year  to  year,  during  life, 
at  the  same  rate,  and  that  whether  be  would 
continue  or  not  was  opti<mal~  with  him.  Tbe 
premium  for  the  first  year  paid  for  the  risl^ 
during  that  year,  and  Cor  tbe  right  to  subse- 
quent insurance,  but  created  no  obligation  to 
pay  further  premiums.  They  do  not  constitute 
a  debt.— Union  Mut.  Life  Ina.  Co.  v.  Adler,  73 
N.  E.  835,  75  N.  E.  10S8,  38  Ind.  App.  530. 

For  Cases  from  Other  States, 

See  28  Cent.  Dia.  Insurance,  i  881. 
See,  also,  26  Cyc.  p.  603. 

I  186.  PftTinent  of  preminms. 

Admissibility  of  evidence,  see  post,  }  654^. 
ExteQftion  of  time  for  payment,  see  post,  8S 
35C-36a 

Forfeiture  of  policy  for  nonpayment,  see  post, 
SI  349-370. 

Parol  evidence  to  vary  receipt  of  payment,  see 
Evidence,  S  40S. 

Pleading,  see  post,  S  620. 

Qnestions  for  jury,  see  post,  |  868. 

Repayment  of  unearned  premium  on  cancella- 
tion of  policy,  see  post,  g  230. 

Saffitiency  of  payment  to  prevent  forfeiture, 
Kc  post,  H  360-3(0. 

[a]    <8bv.  1877) 

A  note  given  for  tbe  premium  on  a  life 
iusurance  policy  issued  by  a  mutual  company 
specified  no  time  for  its  payment,  but  provided 
for  interest  at  a  stipulated  rate,  payable  annu- 
ally, and  recited  that  it  was  given  as  part  of 
tbe  premium  on  tbe  policy,  and  should  consti- 
tute a  lien  on  such  policy  until  it  became  due 
by  limitation  or  by  the  death  of  the  insured; 
further  stipulating  that  the  dividends  on  tbe 
policy  were  to  be  applied  on  tbe  payment  of 
the  note.  Held  that,  except  in  so  far  as  it  pro- 
vided for  tbe  payment  of  an  annual  interest, 
tbe  instrument  was  not  a  note,  the  payment 
of  which  was  a  condition  precedent  to  a  recov^ 


ery  on  the  policy,  but  was  In  the  nature  of  a 
receipt  for  money  loaned  or  advanced  out  of  a 
particular  fund  in  which  the  assured  had  an 
interest.— Northwestern  Mut  Ufe  Ins.  Co.  v. 
Little,  56  Ind.  504. 

A  policy  issued  by  a  mutual  life  insurance 
company  to  L,  on  tbe  life  of  S.,  her  husband, 
purported  to  have  been  issued  in  consideration 
of  a  cash  payment  of  fl48.10,  and  the  annual 
premium  note  of  $110,  and  an  annual  cash 
premium  of  $148.10  to  be  paid  on  a  specified 
date  In  every  year  during  the  first  10  years 
of  the  continuance  of  the  policy.  The  policy 
provided  that  the  comi>any  would  pay  its  face 
value  within  90  days  after  due  notice  and 
proof  of  death,  the  balance  of  the  year's  premi- 
um, and  all  notes  given  for  premiums,  if  any, 
to  be  first  deducted  therefrom;  that  in  case  of 
default  in  tbe  payment  of  any  premium  they 
would  pay,  "as  above  agreed,  as  many  tenth 
parts  of  tbe  original  sum  assured  as  there  shall 
have  been  complete  annual  premiums  paid  at 
the  time  of  such  default" ;  that,  if  the  premi- 
ums or  the  interest  on  any  premium  not  shown 
to  be  paid  on  or  before  the  date  fixed  there- 
for, the  company  should  not  be  liable  for  tbe 
payment  of  tbe  whole  sum  assured,  and  for 
such  part  only  as  is  expressly  stipulated  above; 
and  that,  in  case  the  policy  should  determine  or 
become  void  for  other  reasons  than  the  nonpay- 
ment of  premiums,  all  payments  thereon  should 
be  forfeited  to  the  company.  A  cash  premium 
was  paid  at  tbe  time  the  policy  was  issued,  and 
a  premium  note  executed,  specifying  no  time  of 
payment,  referring  to  the  policy  by  its  number, 
and  reciting  that  it  was  given  for  a  part  of 
the  premium  on  such  policy,  and  should  re- 
main a  lien  on  the  policy  until  it  became  due 
by  limitation  or  by  the  death  of  the  assured, 
when  it  should  be  deducted  from  the  policy, 
and  that  dividends  on  the  policy  should  be  ap- 
plied to  the  payment  of  tbe  note.  Such  note 
also  provided  for  interest  at  the  rate  of  7  per 
cent.,  "which  interest  shall  be  paid  annually 
or  the  policy  forfeited."  The  assured  made 
two  payments  of  cash  premiums  in  addition  to 
the  one  made  upon  tbe  issuance  of  tbe  policy, 
and  executed  two  other  such  premium  notes, 
upon  which  he  paid  the  interest  for  the  first 
and  second  years.  No  other  payments  of  premi- 
um or  interest  were  made.  After  the  date  of 
the  fourth  payment,  the  company  offered  to  re- 
new and  reinstate  the  policy  upon  payment  of 
the  arrearage  of  premiums  and  Interest.  Held, 
in  an  action  brought  on  the  policy  by  L.  after 
tbe  death  of  S.,  that  the  several  cash  payments 
made,  together  with  the  execution  of  the  three 
premium  notes,  constituted  the  payment  of 
three  complete  annual  premiums  on  the  policy, 
entitling  the  plaintiff  to  recover  three-tenths 
of  the  original  sum  Insured,  subject  to  a  deduc- 
tion of  tbe  principal  aums  due  on  tbe  premium 
notes.— Id. 

[bl    (Sap.  1882) 

The  fact  that  a  life  Insurance  policy  In 
one  Instance  allowed  to  tbe  insured  a  credit  on 
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proniiiims  for  a  claim  for  aervfces,  and  accept- 
ed the  balance  of  the  premium  id  money,  does 
□ot  show  a  custom  on  the  part  of  the  company 
to  accept  payment  of  premiums  in  services. — 
Willcuts  T.  Northwestern  Mut  life  los.  Co., 
81  Ind.  300. 

[c]  [Sup.  18S4) 

Where  a  note  given  for  premiums  on  a 
policy  issued  by  a  mutaal  lusurance  company 
recited  that  it  was  given  for  a  portioD  of  the 
premium  on  a  certain  policy,  and  was  to  re- 
main a  lien  thereon  until  the  policy  became 
due  by  limitation,  or  by  death  ot  the  insured, 
when  it  was  to  be  deducted  from  the  policy 
unless  sooner  paid,  such  note  will  be  deemed  a 
payment  of  the  premium,  and  regarded  ia 
equity  as  evidence  of  the  loan  of  the  money  by 
the  corporation  to  one  of  its  members,  and  not 
as  evidence  that  premlumii  remained  unpaid.— 
Franklin  Life  Ins.  Co.  t.  Wallace,  93  Ind.  7. 

[d]  (App.  1905) 

Where  a  note  given  in  payment  of  a  pre- 
mium on  a  life  insurance  policy  provided  that 
it  was  given  on  account  of  the  policy,  and,  un- 
less paid  when  due,  the  policy  lapsed  as  for 
noopayment  of  premium  when  due,  the  giving 
of  the  note  was  not  payment  of  the  premium 
for  which  it  was  given. — Union  Mnt.  Life  Ins. 
Co.  V.  Adler.  73  N,  B.  835,  SS  Ind.  App.  630, 
75  N.  E.  1088. 

A  20-payment  life  policy,  providing  for  the 
payment  of  the  first  premitmi  in  advance  and 
for  a  like  amount  annnsUy  thereafter  for  20 
yearn,  requires  such  following  annual  premi- 
ums to  be  paid  in  advance.— Id. 

For  Cases  fbom  Otheb  States. 

See  28  Cent.  Dig.  Insurance,  SS  39C-398. 
See.  also,  1  Cyc.  pp.  240-243.  19  Cyc.  pp. 

604-008,  25  Cyc.  pp.  749-753,  1517,  26 

Cyc.  pp.  604,.  605. 

It  18T.  Notes  for  pnmlwns. 

Forfeiture  of  policy  for  nonpayment,  see  post 

§S  349,  360,  302. 
NoQCompliaace  with  laws  by  foreign  insurance 

company  as  defense  to,  see  ante,  i  24. 
Premium  or  deposit  notes,  see  post,  i  189. 

M  (Sup.  1867) 
A  note  was  given  for  a  premium  upon  a 
policy  of  insurance,  and  the  policy  canceled  be- 
fore its  expiration,  by  agreement  and  in  con- 
sequence of  the  insolrency  of  the  company.  At 
the  time  of  cancellation  the  company's  agent 
indorsed  on  the  policy  the  balance  due  the 
holders  of  the  policy  for  the  unexpired  time. 
In  an  action  by  an  indorsee  against  the  maker 
it  was  held  that  the  insolvency  of  the  company 
did  of  itself  constitute  a  failure  of  the  consid- 
emtion  as  to  the  balance  due,  and  that  the 
balance  was  a  valid  set-off.- Tellon  t.  City 
Bank  of  Columbus,  9  Ind.  119. 

[b]    (Snp.  1S67) 

Notes  given  for  the  premium  doe  upon  a 
policy  of  insurance  upon  property  to  which  the 
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Insured  has  no  title,  and  in  which  he  has  do 
insurable  interest,  are  void  for  want  of  con- 
sideration.—Bersch  T.  Sinnissippi  Ina.  Co,  2S 
Ind.  64. 

[c]  (Sap.  urn) 

I(  at  the  time  of  the  making  ot  a  contract 
ot  insurance,  the  ngeat,  by  the  autlKurity  of 
the  directors,  lepiesmts  that  the  company  is 
entirely  solvent  and  able  to  pay  all  lossia  and 
Is  then  worth  a  certaiit  considerable  amoant, 
and  the  Insured  relies  on  such  representations, 
and  is  induced  thereby  to  enter  into  said  con- 
tract and  execute  the  premium  note,  and  said 
representations  are  false,  these  facts  will  con- 
Btitnte  a  good  defense  to  a  suit  on  the  prenU- 
um  note.— Bolaud  t.  Whitman,  83  Ind.  64. 

[d]  <Sap.  ISSg) 

Assured,  under  a  contract  for  fire  yean, 
paid  the  premium  for  the  first  year  in  cash, 
and  gave  notes  for  the  others.  During  the  fint 
year  the  company  became  insolvent  and  sus- 
pended business.  Held,  that  the  consideration 
of  the  notes  had  failed. — Home  Ins.  Co.  of  New 
York  T.  Daubenspeck,  115  Ind.  306,  17  N.  £. 
001. 

[•]    (App.  190B) 

Since  the  Insurer  coold  not  compel  the  cos- 
tinuanop  of  the  Insurance,  nor  the  psyment  ol 
Bubeeqaent  premiums,  it  could  not  collect  % 
note  given  therefor.— Union  Mnt  life  Ins.  Co. 
T.  Adler,  73  N.  E.  835,  75  N.  E.  1068.  38  Ind. 
App.  530. 

Fou  Caesb  fbou  Otheb  States, 

See  28  Glent  Dig.  Insurance,  i{  38MQL 
See.  also,  19  Cyc.  pp.  611,  612. 

§  188.  Actions  for  preniuns. 

Applicability  of  instructions  to  pleadings  and 
evidence,  see  Tbxal.  t  261. 

[a]  (Sap.  1875) 

A  complaint  in  an  action  on  a  note  gtven 
for  a  premium  need  not  allege  a  demand  «f 
payment. — Mitchell  v.  American  Ina.  Co.,  01 
Ind.  396. 

In  an  action  on  a  note  given  for  the  pre- 
mium of  insurance  the  policy,  or  a  copy  there- 
of, need  not  be  filed  with  the  complaint  or 
made  a  part  of  IL— Idl 

In  an  action  on  a  note  given  for  a  policy 
of  insurance,  It  is  not  necessary  to  file  with  or 
make  part  of  the  complaint  a  copy  of  the  policj-. 
since  it  was  not  the  foundation  ni  tiw  action. 
-Id. 

[b]  (Snp.  I8T9) 

In  an  action  on  a  note  given  a  life  insai^ 
aace  company  for  premium,  an  answer  is  in- 
suOlcient  to  raise  the  defense  of  failure  of  con- 
sideration which  alleges  that  the  note  in  suit 
was  executed  in  consideration  of  a  valid  life 
policy  to  be  issued  by  plaintiff,  and  for  no  oth- 
er or  different  consideration,  and  that  though 
a  reasonable  time  for  such  delivery  had  lapsed, 
plaintiff  wholly  neglected  and  refused  to  exe- 
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cate  and  deliver  a  valid  life  ptdicy  for  the 
amoant  of  the  note;— FTanhUn  Lite  Ins.  Co.  of 
Indlan&potiB  t.  CardweU,  6S  Ind.  1S8. 

[c]  (Snp.  1880) 

Where  tbere  is  no  averment  of  the  fact  in 
the  complaint,  it  will  be  presumed  on  appeal, 
in  an  action  on  a  note  given  a  foreign  insur- 
ance company  for  insarance,  that  the  company 
and  its  agent  had  complied  with  the  laws  of 
the  state  at  the  time  the  policy  was  Lbbu^  and 
the  note  execnted.— Cassady  T.  American  Ins. 
Co..  72  Ind.  95. 

[d]  (8>p.U81> 

In  an  action  on  a  premlnm  note  absolute 
on  ita  face,  payable  in  annual  installments, 
where  the  company  seeks  to  ncorer  for  all  the 
installments  because  insured  has  failed  to  pay 
the  first,  by  a  reference  to  the  policy  which 
referred  to  a  provision  in  the  charter,  it  is 
proper  to  snstoin  defendant's  motion  to  strike 
out  of  the  complaint  all  averments  rdatlng  to 
the  subsequent  installments,  as  the  statement 
in  the  note  that  its  consideration  was  a  policy 
of  Insurance  did  not  change  its  legal  effect  or 
make  the  policy  a  part  of  the  note,  much  less 
the  charter. — American  Ins.  Co.  v.  Gallaban, 
76  Ind.  1G8. 

Where  a  note,  was  in  ordinary  form,  ei- 
cept  for  a  statement  that  it  was  given  for  a 
policy  of  insurance,  parol  evidence  of  an  agree- 
ment that  the  note  should  be  governed  by  a 
provision  of  the  payee's  charter,  that,  If  any 
installment  of  the  premium  should  become  due 
and  unpaid,  all  installments  should  at  once  be- 
come due,  was  inadmissible.— Id. 

Fob  Gases  fbom  Othkb  States, 

See  28  Geitt.  Dig.  Insurance,  H  245,  402- 
407. 

See,  also,  ^  Cyc.  pp.  756-768. 

S  189.  Premlnm  or  deposit  notes. 

Effect  of  noncompliance  with  law  by  foreign 

corporation,  see  ante,  §  24. 
Lien  of  premium  note  on  property  In  hands  of 

heire,  see  lAsscEnx  and  Diotbibution,  | 

130. 

Notes  in  payment  of  premiums,  see  ante,  f§ 

186.  187. 

Return  as  condition  precedent  to  rescission  of 
policy  by  insurer,  see  post,  {  247. 

Ca]    (Svv.  1884) 

It  is  competent  for  a  mutual  fire  insurance 
company,  organised  under  the  laws  of  this 
state,  to  provide  In  its  articles  of  association, 
or  by  its  by-Iaw*s,  that  all  premium  notes  shall 
be  paid  in  installments  as  ordered  by  the  di- 
rectors, after  notice,  and  that.  If  not  so  paid, 
the  entire  notes  shall  become  due  and  collecti- 
ble.—German  Mut.  Fire  Ins.  Co.  v.  Ftanck, 
22  Ind.  364. 

Fob  Cases  from  Otheb  Statrs, 

Set  28  Cent.  Dig.  Insurance,  {S  408-413. 
See,  also,  1  Cyc.  p.  241,  19  Cyc.  pp.  611- 
61G,  25  Cyc  p.  752. 


1 190.  Chnrauids  of  uaaaament  1»  seneraL 

[s]  (Snp.  186S) 
A  refusal  to  pay  an  assessment  made  to 
cover  the  expenses  of  the  company,  as  well  as 
losses  snstoined,  gives  no  right  of  action  upon 
the  premium  note.— Sinnisslppi  Ins.  Co.  v.  Taft, 
26  Ind.  240. 

Fob  Cases  fbou  Otheb  States, 

!$EE  28  Cent.  Dig.  Insurance,  §g  414,  415. 
See.  also.  19  Cyc  pp.  618-620.  25  C^c  pp. 
764,  755. 

f  181.  Pewar  amd  dnty  to  make  mbms- 

ment, 

[a]  (App.  1901) 
Where  tlie  by-laws  of  a  mutual  fire  insur- 
ance association  made  it  the  dnty  of  the  board 
of  directors  to  make  assessments  on  premium 
notes,  the  maker  of  a  note  given  for  a  policy 
could  not  raise  the  objection  that  they  had  no 
such  authority,  as  he  was  bound  to  take  notice 
of  the  by-laws. — EVirmers*  Ins.  Co.  v.  Borders. 

00  N.  R  174,  26  Ind.  App.  4^. 

Fob  Cases  fbom  Otheb  States, 

See  28  Cent.  Dio.  Insurance,  |  416. 
See,  also,  19  Cyc  p..  617,  25  Cyc.  p.  734. 

1  19S.  IdaUUtr  to  MsasBmait. 

[ft]  (Snp.  1861) 
A  policy  of  insurance  of  a  building  against 
destruction  by  fire,  given  by  tlie  Indiana  Mu- 
tual Fire  Insurance  Company,  is  rendered  void, 
and  the  lien  of  the  company  on  the  building  is 
lost,  by  a  sale  or  mortgage  of  the  property  by 
the  assured;  but,  though  the  lien  be  so  an- 
nulled, still  the  assured  Is  personally  liable  on 
the  premium  note  until  an  actual  surrender  of 
the  policy  to  the  company  and  the  payment  of 
all  assessments  against  him  for  losses  sustain- 
ed by  the  company  before  tbe  surrender. — In- 
diana Mnt.  Fire  Ins.  Co.  v.  CoqnlUard,  2  Ind. 
645. 

[b]  (Snp.  1854) 

Id  an  action  by  a  mutual  insurance  com- 
pany on  a  note,  given  by  a  person  to  whom  a 
policy  had  been  issued,  brought  to  recover  cer- 
tain assessments  alleged  to  be  due  thereon,  the 
plea  was  that  the  property  Insured  had  been 
sold,  which  tbe  insurance  company  well  knew, 
and  that  the  assessments  sued  for  were  assess- 
ed upon  the  note  after  said  sale.  Held,  that 
the  plea  was  a  safflcient  answer  to  the  action, 
although  tbe  charter  of  the  company  provided 
that  upon  alienation  of  the  property  the  policy 
should  be  void,  and  be  surrendered  to  the  di- 
rectors of  the  company,  to  be  canceled ;  and 
that,  upon  such  surrender,  the  assured  should 
be  entitled  to  his  premium  note  upon  the  pay- 
ment of  his  proportion  of  all  losses  and  expens- 
es that  have  occurred  prior  to  such  surrender.— 
Indiana  Mut,  Fire  Ins.  Co.  Conner,  6  Ind. 
170. 

[c]  (Snp.  1870) 

Where  property  insured  by  a  mutual  fire 
Insurance  company  is  sold  and  conveyed  by  the 
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insured,  he  is  not  H&ble  to  be  assessed  oa  bis 
Iiretnitim  note  for  loss  occurring  after  sucli  sale 
and  converance.— Boland  t.  Whitman,  33  Ind. 
64. 

For  Cases  from  Other  States, 

See  28  Cent.  Dig.  Insurance,  |f  417-42G. 
See,  also.  19  C^c.  pp.  G17.  6^ 

5  193.  Amount  of  aaMauoBt. 

[a]  (Sap.  1866) 

Under  the  law  governing  mutual  Insur- 
aace  companies,  the  power  to  make  assessments 
upon  premium  notes  is-  limited  by  the  amount 
of  losses  sustained  and  unpaid  at  the  time  of 
making  the  assessment. — Sinnissippi  Ins.  Co.  v. 
Taft,  20  Ind.  240;  Same  v.  Wheeler,  Id.  336; 
Same  t.  Farris,  Id.  342. 

For  Cases  from  Other  States, 

See  28  Cext.  Dio.  Insurance,  SS  430,  431. 
See.  also,  19  Cyc  p.  617.  25  Cyc.  p.  7o4. 

E  197.  Enforcement  of  asMismetit. 

Action  by  foreign  insurance  company,  see  ante, 
!  26. 

As  waiver  of  forfeiture  for  noapayment.  see 

post,  g  392. 
By  receivers,  see  ante,  §  71. 
FiJiug  written  instruments  with  pleading,  see 

Pleading,  §  310. 
Remedy  and  proceedings  on  policy  of  insurance 

company,  see  ante,  §  41. 

Er]  (Sap.  1887} 
A  complaint  in  a  suit  by  a  mutual  fire  in- 
surance company  to  recover  an  assessment  on 
a  premium  note,  which  avers  that  the  assess- 
ment was  made  to  pay  the  liabilities  of  the 
company  for  losses  and  expenses,  is  snfflcient 
if  the  exhibit  required  by  the  statute  (1  Gav. 

6  H.  Rev.  St.  1870,  p.  30C,  |  67)  shows  that 
the  assessment  was  made  only  for  the  purpose 
of  paying  the  liabilities  of  the  company  for 
losses  by  fire,  and  not  to  defray  its  expenses. — 
Bersch  v.  Sinnissippi  Ins.  Co.,  28  Ind.  64. 

(b]  (Snp.  1867) 

In  an  action  upon  a  premium  note,  given 
upon  a  policy  of  insurance,  defendant  answer- 
ed that  the  agent  of  the  company  had  propos- 
ed to  defendant,  for  the  sum  named,  to  insure 
his  house  against  loss  by  fire;  that  defendant 
accepted  the  offer  upon  condition  that  for  the 
sum  named  he  should  have  an  unconditional 
policy,  which  should  not  be  subject  to  the  pay- 
ment of  any  further  assessments  for  premiums; 
that  the  agent  delivered  a  policy,  which  he 
falsely  and  fraudulently  represented  conformed 
to  the  contract,  but  that  in  fact  said  policy 
contained  a  condition  which  made  the  liability 
of  the  company  depend  upon  the  prompt  pay- 
ment by  defendant  of  such  asses-sments  as 
might  be  made  upon  the  premium  note;  that 
defendant  was  illiterate,  able  to  read  with  great 
lalxir  and  difficulty,  as  the  agent  well  knew, 
and  relied  upon  the  truth  of  said  representa- 
tions; that  defendant  was  wholly  ignorant  of 
the  condition  in  said  polioy  until  he  received 


notice  of  the  assessments.  Held,  that  the  an- 
swer presented  a  good  defense.— Keller  t.  Eq- 
uitable Fire  Ins.  Co.,  28  Ind.  170. 

Id  (Sop.  isro) 

Where  the  agent  of  an  insurance  company, 
by  the  authority  of  the  directors,  falsely  rep- 
resented the  company  to  be  solvent,  and  in 
good  condition,  and  the  insured  relied  npoa 
such  assurances,  and  entered  into  a  contract  of 
insurance,  and  executed  a  premium  note,  held, 
that  such  facts  constituted  a  good  defense  to 
an  action  on  the  note.— Boland  v.  Wbitmao, 
33  Ind.  64;  Stroud  t.  Same,  Id.  71;  Briggs  v. 
Same,  Id.  72. 

[d]    (Sap.  18TD) 

A  suit  00  a  preminm  note  payable  to  "A., 
agent  of  E.  Insurance  Company,"  is  properlj- 
brought  in  the  name  of  the  company.— Blade  v. 
Enterprise  Ins.  Co.,  33  Ind.  223. 

An  answer  to  a  suit  by  a  foreign  iosar- 
ance  company  on  a  preminm  aot&,  alleging  tliat 
plaintiff  is  a  foreign  insurance  company,  and 
that  a  contract  ot  insarance  was  entered  bto 
in  Indiana  through  an  agent  residing  thereto, 
but  not  also  showing  noncompliance  with  the 
act  regulating  foreign  companies,  is  bad  on  de- 
murrer.- Id. 

[e]  The  complaint  to  collect  an  assessment  oa 
a  premium  note  given  to  a  mutual  inmnnre 
company  must  show  the  time  covered  by  tUe 
policy  for  which  the  note  was  given,  and  that 
the  losses  for  which  the  assessment  was  made 
occurred  during  the  existence  of  the  policj-.— 
(1871)  Embree  v.  Shideler,  36  Ind.  423;  (1S71> 
Manlove  v.  Curtis,  38  Ind.  31;  (IS?.*)  Tippe- 
canoe Tp.,  Carroll  County  v.  Manlove,  39  Ind. 
249;  (1873)  Hashagan  t.  Manlove,  42  Ind.  330. 

[f]    (Sap.  ISSl) 

In  an  action  on  premium  note,  an  answer 
setting  up  false  representations  of  eslstiag 
facts  relating  to  the  condition  and  basineas  of 
the  company  affecting  its  responsiblUty  and 
made  by  the  agent  of  the  company  and  of  which 
defendant  was  ignorant,  and  averring  an  in- 
jury sustained  by  reason  of  such  false  repre- 
sentations, presented  a  good  defense.— Ameriran 
Ins.  Co.  of  Chicago  t.  Prenell.  78  Ind.  4^ 

Fob  Cases  fboh  Othib  States, 

See  28  Cent.  Dig.  Insurance.  U  43&4or>. 
See.  also.  25  Cyc.  pp.  756-758;  note,  1  L. 
H.  A.  (N.  S.)  914. 

g  198.  Refunding  or  rooorery  of  preod- 
wns  or  aSMBsments  paid. 

Conformity  of  judgment  to  findings  in  action 
to  recover  preminnu  paid,  see  JuooHBSt,  { 

250. 

On  cancellation  of  policy,  see  post,  J  230. 

Pleading  in  justice's  court,  see  Justices  or 
TUE  Peace,  S  91, 

Pleading  matters  of  fact  or  conclusions,  see 
Pleadino,  (  8. 

Recovery  from  agent  of  foreign  company  un- 
authorized to  do  business,  see  ante,  i  23. 
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M    (Sap.  1883) 

Where  the  risk  attaches,  though  the  pol- 
icy  may  be  alterwards  forfeited,  the  insured 
u  not  entitled  to  a  retam  of  the  premium. — 
Contiuenta]  Life  Idb.  Co.  y.  Honser,  89  lad. 
258. 

A  complaint  to  recover  back  premiums  paid 
to  an  insurance  company  which  fails  to  show 
that  the  refusal  of  the  company  to  fulfill  its 
contract  was  not  folly  justified  by  the  terms 
thereof,  and  does  not  aver  what  the  conditions 
of  the  contract  were,  or  that  they  were  per- 
formed by  plaintiff,  is  insafficient.— Id. 

[b]    (Sup.  1884) 

Premiums  paid  cannot  be  recovered  from 
a  life  insurance  company  after  the  risk  has 
attached,  though  the  company  subsequently 
wrongfully  declared  the  forfeiture  of  the  policy. 
— Staadley  v.  Northwestern  MuL  Life  Ins.  Co., 
95  iQd.  254. 

[e]  <s«».un> 

If  there  was  a  continalnff  valid  risk  up  to 
the  time  the  last  premium  was  tendered  and 
refused,  preminms  previously  paid  cannot  be 
recovered  in  an  action  as  for  money  had  and 
received.— Continental  I4fe  Ins.  Co.  t.  Hooaer, 
111  Ind.  266,  12  N.  B.  479. 

[d]    (App.  18^) 

Payments  of  premium  on  a  policy  of  insur- 
ance which  is  void  ah  initio  are  not  voluntary, 
and  are  recoverable  as  money  bad  and  received, 
in  the  absence  of  fraud  on  the  part  of  the  per- 
son to  whom  the  policy  was  issued.— Metropol- 
itan Life  Ins.  Co.  v.  Bowser,  SO  N.  E.  80,  20 
Ind.  App.  557. 

The  liability  of  an  Insurance  company  to 
return  premiums  paid  depends  on  whether  there 
Is  a  contract  of  Insurance  under  which  a  risk 
is  run  by  the  insurer  In  favor  of  the  insured. 
—Id. 

A  complaint  in  an  action  agaiost  a  life  in- 
surance company  to  recover  premiums  paid  al- 
leged that  the  policy  was  void  because  the  ap- 
plication was  not  signed  by  insured.  Hetd,  that 
the  complaint  was  sufficient  to  apprise  defend- 
ant of  plaintiffs  claim,  though  it  was  not  stat- 
ed that  there  was  any  provision  requiring  such 
a  signature  contained  in  any  rule  or  regulation 
or  in  the  applicatiui  or  in  the  contract.- Id. 

M    (Ap9. 1901) 

A  member  of  a  mntnol  Insurance  company 
la  not  entitled  to  recover  a  premium  paid,  on 
the  ground  that  the  company  was  reoi^canized 
under  legislative  authority  without  his  con- 
sent, where  the  Identity  of  the  company,  or  its 
rights  and  liabilities,  were  not  at  all  affected 
1^  the  Teo^anisation.— Mailer  v.  State  Life 
Ins.  Co..  60  N.  E.  958,  27  Ind.  App.  45. 

Defendant  became  a  member  of  the  plain- 
tiff mutual  life  insurance  association,  and,  aft- 
er having  paid  his  premium,  a  special  contract 
appointing  the  defendant  one  of  the  500  vice 
counseloiB  of  the  company,  in  consideration  of 
the  payment  of  the  premium,  was  given  defeqd- 
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ant.  On  the  expiration  of  the  policy,  defend- 
ant gave  his  note  for  the  renewal  premium; 
and  in  an  action  on  such  note,  brought  after 
the  policy  had  been  returned,  counterclaimed 
for  the  premium  paid,  on  the  ground  of  the  il- 
legality of  the  special  contract.  Held  that,  as 
there  was  no  reference  in  the  policy  to  the 
special  contract,  defendant  could  not  recover 
tbe  premium  paid  the  previous  year,  and  for 
which  defendant  bad  valid  insurance  during 
that  time,  though  the  special  contract  was  void. 
-Id. 

m     (App.  1903) 

Under  Bums'  Rev.  St  1901.  S  4905.  the 
securing  of  policies  of  insurance  on  tbe  lives  of 
persons  without  their  knowledge  or  consent  is 
a  felony.  Decedent  took  out  policies  of  insur- 
ance on  the  lives  of  persons  in  whom  he  had 
no  insurable  interest,  and  without  their  knowl- 
edge or  consent.  Held,  that  his  administrator 
could  not  recover  of  the  company  the  premiums 
paid  by  decedent,  even  though  the  company 
knew  all  the  facts.— Work  t.  American  Mut. 
Life  Ins.  Co.,  67  N.  E.  458,  SI  Ind.  App.  153. 

[g]     (S«p.  19C4) 

Defendant  issued  a  policy  to  S.,  insuring 
the  life  of  E.,  without  her  knowledge  or  con- 
sent, which  was  void  for  want  of  an  insurable 
interest.  B.  thereafter  assigned  tbe  policy  to 
plaintiflf,  who  was  induced  to  accept  the  assign- 
ment by  tbe  false  representations  of  defendant's 
agent,  who  had  knowledge  of  its  invalidity, 
that  the  same  was  valid  and  a  good  investment, 
and  that  plaintiff,  who  also  bad  no  insurable 
interest  in  insured's  life,  was  entitled  to  take 
an  assignment  thereof.  Thereafter,  defendant's 
vice  president  and  treasurer  visited  plaintiff, 
and.  on  being  informed  by  her  of  the  facts  at- 
tending the  assignment,  ratified  the  same,  and 
informed  her  that  they  were  true;  advising  her 
to  keep  up  her  dues.  Plaintiff  thereafter  con- 
tinued to  pay  assessments  on  tbe  policy  until 
further  tenders  were  refused,  after  which  she 
ascertained  that  the  policy  was  void,  and  sued 
to  recover  premiums  paid.  Act  March  9,  18S3, 
S  6  (Acts  1883,  p.  204,  c.  136),  requires  that 
when  assessments  on  a  policy,  made  by  any  per- 
son other  than  assured,  are  paid  without  his 
written  consent,  tbe  beneficiary  must  have  an 
insurable  interest  in  insured's  life;  and  section 
9  makes  it  a  felony  for  any  person  to  knowing- 
ly issue  a  policy  on  the  life  of  another  without 
his  knowledge  or  consent  Held,  that  the 
plaintiff  was  not  in  pari  delicto  with  defendant, 
and  was  therefore  entitled  to  recover  the  assess- 
ments paid  by  her  on  such  policy. — American 
Mut  Life  Ins.  Co.  v.  Bertram,  70  N.  B.  258. 
163  Ind.  51,  64  L.  R.  A.  935. 

Where  an  assignee  of  a  void  insurance 
policy  paid  premiums  sought  to  t>e  recovered, 
believing  the  policy  to  be  valid,  she  was  not  en- 
titled to  interest  prior  to  demand  made  by  her 
for  their  repayment,  under  Bums'  Rev.  St. 
1901,  I  7045,  declaring  that  interest  shall  be 
allowed  on  money  had  and  received  for  the  use 
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of  aootlier,  and  retained  without  Ui  consent 
—Id. 

[h]    (App.  1906) 

In  a  complaint  to  recover  money  ptid  on 
a  policy  of  insurance  void  at  its  inception  for 
lack  of  Insurable  interest  of  the  beneficiary  in 
the  life  of  insured,  allegations  that  defendant 
solicited  plaintiff  to  take  a  certificate  of  life  in- 
surance issued  upon  a  person  in  whose  life 
plaintiff  bad  no  insurable  interest  under  rep> 
resentationS  that  sudi  certificate  would  be  Tal- 
id,  which  representations  were  believed  by 
plaintiff,  and  that  defendant  knew  at  the  time 
of  the  issuance  of  the  certificate  that  it  was 
void  for  lack  of  insurable  Interest,  were  insuffi- 
cient to  show  that  the  parties  were  not  in  pari 
delicto,  in  the  absence  of  an  allegation  showing 
why  plaintiff  relied  upon  defendant's  represen- 
tations.—American  Mut.  Life  Ins.  Co.  t.  Mead, 
79  N.  B.  626,  3»  Ind.  App.  215. 

In  an  action  to  recover  money  paid  under 
a  policy  of  iosurance  which  was  void  ab  Initio, 
it  was  unnecessary  to  make  the  contract  a  part 
of  the  complaint,  since  it  was  not  the  founda- 
tion of  the  action.— Id. 

A  complaint  in  an  action  to  recover  money 
paid  under  a  policy  of  insurance  void  at  its 
inception  for  lack  of  insurable  Interest  of  the 
beneSciary  in  the  life  insured  did  not  show  that 
the  beneficiary  and  insurer  were  not  in  pari 
delicto,  and  hence  did  not  state  a  cause  of  ac- 
tion, where  from  aught  that  appeared  therein 
the  beneficiary  made  his  application  for  the 
policy  of  his  own  volition  and  without  any  in- 
ducement, except  from  moti%*e8  of  speculation, 
though  it  showed  that  after  the  first  year  of 
the  contract  he  paid  a  larger  monthly  assess- 
ment upon  the  representations  of  the  insurer 
that  it  would  be  necessary  for  him  to  do  so, 
and  that  he  believed  that  the  contract  of  insur- 
ance was  in  full  force  and  that  defendant  was 
liable  thereon,  in  the  absence  of  allegations 
showing  what  induced  plaintiff  to  believe  the 
contract  was  valid,  since,  if  his  belief  was 
founded  merely  on  his  ignorance  of  the  law,  he 
would  not  be  excused. — Id. 

Premiums  paid  on  a  void  policy  of  insure 
ance  may  be  recovered  by  the  person  paying 
the  same,  unless  the  parties  were  equally  guilty 
in  relation  to  such  policy.— Id. 

m  <9«p.l907) 
Insured  cannot  recover  the  premium  paid 
for  a  voidable  insurance  policy;  the  right  of 
avoiding  the  policy  being  solely  with  the  com- 
pany.—Glens  Falls  Ins.  Co.  v.  Michael,  107 
Ind.  650,  74  N.  BL  964.  70  N.  E.  90S,  S  L.  B. 
A.  (N.  S.)  7oa 

01  (App.lB07» 

If  a  policy  of  Insurance  la  wholly  Told 
without  the  option  on  the  part  of  the  Insurer 
to  consider  It  voidable,  the  insurer  is  liable  for 
premiums  received;  there  being  no  considera- 
tion received  by  the  insured.— Modem  Woodmen 


of  America  v.  Vincent,  40  Ind.  App.  711, 80  N. 
E.  427.  82  N.  E.  475. 

[k]  (App.  1908) 
If  a  person  paid  a  first  premium  to  anoth- 
er whom  he  had  authorized  to  secure  life  insn^ 
ance,  and  the  application  was  rejected  by  the 
company,  such  other  person  not  being  an  agent 
thereof,  the  person  paying  the  premium  coold 
not  recover  the  money  from  the  company  if  it 
had  not  received  the  money  and  had  no  knowl- 
edge of  it ;  but,  if  it  received  the  money,  or 
had  knowledge  of  its  payment  and  acted  upon 
the  application,  it  would  make  the  person  re- 
ceiving the  premium  its  agent  by  ratification, 
and  would  be  liable  for  the  money.— Michigan 
Mut.  Ufe  Ins.  Co.  t.  Thompson,  86  N.  E.  503. 

For  Cases  frou  Othek  States, 

See  28  Cent.  Dig.  Insurance,  H  45T-i67. 
See,  also,  19  C.vc.  pp.  WW.  610,  25  Q-c  pfr 
768-764,  26  Cye.  pp.  606-6ia 


Vn.  ASSIGHIIEIIT  OR  OTHBB  TBAMI- 
FER  OF  POUCT. 

AccToal  of  light  of  action  by  assignee  to  rs> 
cover  premiums  paid  on  void  policy,  see  Im- 
itation OF  Actions.  S  66. 

Accrual  of  right  of  action  by  assignee  onder 
assignment  as  security  for  debt,  see  Lmiri- 
TiON  of  Actions,  S  50. 

Accrual  of  right  of  action  on  debt  of  bndiand 
secured  by  aBrignment  of  policy  payaUe  bT 
wife,  see  IiniiUTioN  or  Actions,  {  46. 

As  fraud  against  creditors,  see  FiAUDCUirT 

COSVETAKCES,  |  39: 

Assignment  by  hnsband  and  wife  to  secDre  debt 
of  husband,  see  Hubbahd  and  Wife,  1  87- 

Assignment  by  married  woman,  see  HusMsn 
and  Wmc,  f  79. 

Aaaignment  of  claim  to  proceeds  after  loss,  see 
post,  i  694. 

Assignment  to  person  witlioat  Insurable  inte^ 
est.  see  ante^  f  122. 

Breach  of  condition  against  aasignmeot,  bm 
post,  f  3^ 

Concealment  of  cause  of  action  as  affecting  Iha- 
itation  of  action  to  cancel  assign  meat,  see 
IiiuiTATioN  OF  Actions,  |  104. 

Consent  to  assignment  as  estoppel  to  dny  in- 
Burabie  interest,  see  ante,  {  117. 

Effect  of  transfer  of  property  insured  on  lia- 
bility to  assessment  on  premium  note,  see 
ante,  |  102. 

Equitable  assignment  of  proceeds  of  life  pdicj. 
assigned  as  security,  see  Assiqnvsnts.  I  48. 

Evidence  of  knowledge  <rf  assignor,  see  Evi- 
dence, I  109. 

Insurable  interest  to  sustain  assignment,  art 
ante,  {  121. 

Necessity  of  proof  of  assignment,  see  Evi- 
dence, S  374. 

Of  mntual  benefit  certificates,  see  post,  ft  727, 
728. 

Parol  evidence  to  show  purpose  of  assignmeat, 

see  Evidence,  {  462. 


TUa  IHsest  is  oraspUed  mi  the  Kay-Nwabw  System.  Fov^«aj||Uu^i^y^^^  Oi, 
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Pleading,  see  poet,  {  645. 
Rfsht  of  aasignee  to  proceeds,  see  post,  H 
694. 

Waiver  of  forfeiture  on  assignmetit  without 
coDBent  of  insurer,  see  post,  S  386. 

i  199.  AaslciutblUty  of  poUoles. 

la]    (Sup.  1884) 

A  life  insurance  policy  may  he  assigned 
by  indorsement  and  delivery.— Bashnell  t.  Bush- 
nell,  92  Ind.  603,  602. 

[b]    (Avp.  1884) 

An  insuTsnce  policy  Is  a  chose  in  action, 
and  may  be  assigned  In  the  same  manner  as  a 
note,  bill  of  ezchanxe,  or  account,  and,  lifc« 
an  assignment  of  an  open  account,  the  assign- 
ment of  the  policy  does  nothing  more  than  to 
transfer  the  property.— Union  Cent.  Life  Ins. 
Co.  T.  Woods.  11  Ind.  App.  335,  37  N.  B.  180, 
39  N.  B.  205. 

For  Cases  from  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  S  468. 
See,  also,  19  Cyc.  p.  631,  25  Cyc.  pp.  7«4, 
1518.  26  Cyc.  pp.  611.  612. 

I SOO.  IXTkat  law  BOTttnu;. 

[a]  An  assignment  of  a  life  insarance  policy 
Is  governed  by  the  laws  of  the  place  where  the 
assignment  is  made.— (App.  1S94)  Union  Cent. 
Life  Ins.  Co.  v.  Woods,  11  Ind.  App.  335.  37 
N.  E.  180,  39  N.  B.  205;  (1805)  CrisweU  v. 
Whitney,  13  Ind.  App.  67,  41  N.  E.  78. 

For  Cases  fboh  Other  States, 

See  28  Cent.  Dig.  Insurance,  1  469. 

f  S03>  RisKt  of  Inaiired  to  assicm  Ufa  or 

ncddeut  polleles. 

M  (Sap.  1ST5) 
A  party  holding  and  owning  a  life  policy, 
whether  on  the  life  of  another  or  on  his  own 
life,  has  a  valuable  interest  In  it  which  he  may 
assign  either  absolutely  or  by  way  of  security, 
and  it  is  assignable  like  any  other  chose  in  ac- 
tion.—Hutson  T.  Merrifield.  61  Ind.  24.  19  Am. 
Rep.  722. 

[bi   (App.  1884) 

Where  an  endowment  policy  is  for  the  ben- 
efit of  insured,  it  living  at  its  maturity,  and, 
if  not,  is  payable  to  his  wife  If  liriog,  other- 
wise to  his  estate  or  assigns,  its  delivery  vests 
title  in  the  whole  of  it  in  both  husband  and 
wife;  and,-  though  the  wife's  interest  be  in 
some  sense  contingent,  the  husband  cannot  aft- 
erwards divest  it  by  any  assignment  or  pledge 
of  the  policy.— Union  Cent.  Life  Ins.  Co.  v. 
Woods,  11  Ind.  App.  335,  37  N.  E.  180,  39  N. 
E.  205. 

Fob  Gases  frou  Other  States, 

See  28  Cent.  Dig.  Insurance,  H  166,  471. 
8e^  also,  25  Cyc  p.  764. 

{  807.  OcouwBt  of  ImsvMT. 

Consent  requisite  to  prevent  forfeiture  of  pol- 
icy, see  post,  {  346. 
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Consent  to  assignment  as  ground  of  estoppel  or 

waiver,  see  post,  S  393. 
On  transfer  of  subject  of  insurance  without 

policy,  see  post,  S  215. 
Waiver  of  forfeiture  on  assignment  without 

consent,  see  post,  |  886. 

W    (App.  1894) 

In  assigning  a  policy  of  Insurance,  any 
method  of  assent  which  the  insurer  leads  the 
assured  to  consider  sufficient  is  all  that  is  re- 
quired.—Moffitt  V.  Phenix  Ins.  Co.,  38  N.  E. 
835,  11  Ind.  App.  233. 

The  parties  to  an  insurance  policy  may 
stipulate  how  its  assignment  shall  he  made, 
and  ordinarily  the  mode  prescribed  must  be 
followed,  but  such  conditions  are  (or  the  benefit 
of  the  insurer,  and  may  be  waived  by  him^Id. 

[b]  (App.  1895) 

Defendant  company  Issued  a  policy  of  in- 
surance on  a  certain  store  building,  owned  by  a 
partnership,  and  the  fixtures  and  stock  therein, 
owned  by  one  of  the  members  of  the  firm,  know- 
ing at  the  time  that  the  ownership  was  thus  di- 
vided. Subsequently  the  fixtures  and  stock  were 
sold,  and  defendant's  agent  drew  up  a  form  of 
assignment,  which  was  signed  by  the  vendor, 
transferring  his  interest  in  the  policy  to  his 
vendee.  Held,  that  the  assignee  might  recover 
on  the  policy.— Manchester  Fire  Asaur.  Co.  v. 
Glenn.  13  Ind.  App.  365,  40  N.  R  926,  41  N.  E. 
847,  55  Am.  St  Rep.  225;  North  British  & 
Mercantile  Ins.  Co.  t.  Same,  18  Ind.  App.  689, 
40  N.  B.  927. 

[c]  (App.  1896) 

The  insured  in  a  life  policy  payable  to 
his  executor  or  administrator  may.  without  the 
consent  of  the  Insurer,  designate  bis  mother  as 
his  beneficiary,  and  she  is  entitled  to  receive  the 
proceeds  thereof. — Prudential  Ins.  Co.  of  Amer- 
ica V.  Young,  14  Ind.  App.  560,  43  N.  E.  258, 
56  Am.  St.  Rep.  319. 

W   (App.  1897) 

Stipulations  as  to  the  manner  in  which 
consent  to  an  assignment  of  a  policy  may  be 
given  can  be  waived.— German-American  Ins. 
Co.  V.  Sanders,  46  N.  E.  636,  17  Ind.  App.  134. 

[•]    (Sap.  1MB) 

The  (act  that-  a  corporation  insured  in  a 
fire  policy  transferred  all  its  property,  includ- 
ing the  policy,  to  another  corporation  having  the 
same  stockholdeis,  the  original  corporation  con- 
tinuing its  existence,  gave  the  latter  corporation 
no  rights  under  the  policy,  in  the  absence  of 
the  insurer's  assent  to  such  assignment  accord- 
ing to  the  terms  of  the  policy.— Miles  Lamp 
Chimney  Co.  v.  Erie  Fire  Ins.  Co.,  73  N.  E. 
107,  164  Ind.  181. 

Fob  CAras  from  Other  States, 

See  28  Cert.  Dig.  Insurance.  H  475-477; 

6  Cent.  Dig.  Bankr.  |  283. 
See,  also.  19  Oyc  pp.  638-635,  25  Cyc.  p. 

770. 


This  IHsest  la  oompUed  oa  tho  Key-MiuilMr  Syston.  Fov  oiqrlMatloB,  s 

Digitized  by 


§  208 

S  208.  Talldlty  of  oral  aaslcninent. 

[aj     (App.  1897) 

Where  a  life  policy  does  oot  declare  an 
assigoment  nithout  the  consent  of  the  compaay 
void,  it  may  be  assigned  by  a  husband  orally 
to  his  wife.— State  ex  rel.  Wright  v.  Tomlln- 
800,  45  N.  E.  1116^  IG  Ind.  App.  6G2,  59  Am. 
St.  Rep.  335. 

'  [b]  (APP.U97) 

A  contract  of  Insurance  may  be  assigned  by 
parol.— Western  Assur.  Co.  v.  McCarty,  48  N. 
E.  2G5,  IS  Ind.  App.  448. 

FOR  Cases  frok  Other  States, 

See  28  Cent.  Dig.  Insurance,  i  478. 
See.  alai^  25  Cyc.  p.  767. 

1209.  Form  mmd  reqnUltei  of  ubIcb- 
momt  in  wrltiac. 

M    (Sup.  1875) 

A  fire  policy  provided  that  assignments 
must  be  made  within  10  days  after  the  sale  of 
the  property,  and  the  policy  sent  to  the  com- 
pany's office  forthwith  for  consent  of  the  com- 
pany, with  50  cents  recording  fee,  and  a  new 
installment  note,  signed  by  the  assignee,  when 
consent  woold  be  given  to  the  assignment,  anu 
that  it  was  made  and  accepted  on  such  condi- 
tions, and  the  conditions  in  the  charter  and 
by-laws  of  the  company,  which  were  made  a 
part  of  the  policy.  The  charter  provided  that 
alienation  of  the  property  should  render  the 
policy  void,  with  the  proviso  that  the  grantee, 
having  the  policy  assigned  to  him,  might  have 
the  same  ratified  and  confirmed  on  application 
to  the  directors,  and  with  their  consent,  within 
30  days  after  alienation,  on  giving  proper  se- 
curity to  the  satisfaction  of  such  directors  for 
such  portion  of  the  deposit  notes  as  remained 
unpaid,  etc.  The  assured  sold  the  property 
and  indorsed  the  policy  to  the  Tendee  in  the 
presence  and  by  the  consent  and  direction  of 
the  company's  local  agent,  who  had  full  hnowK 
edge  of  all  the  facts,  and  who,  knowing  that 
the  assignee  bad  agreed  to  assume  the  payment 
of  certain  unpaid  installment  notes  made  by 
the  assured,  received  of  the  assignee  the  amount 
of  the  first  installment,  which  was  all  that  was 
due  on  the  premium  before  the  property  was 
burned.  Such  agent,  in  the  assignee's  presence, 
also  received  from  the  assured  such  policy,  to 
be  properly  indorsed  by  the  company's  secre- 
tary, the  assignee  telling  him  that  when  it  was 
fixed  up  be  would  pay  the  company's  charges 
thereon,  and  the  agent  promialng  to  have  it  all 
attended  to  in  dne  time.  The  agent  did  not 
forward  the  policy  as  promised.  Held,  that 
there  was  no  assignment  as  required  by  the 
policy  and  charter.— American  Ins.  Co.  of  Chi- 
cago T.  Gallagher,  50  Ind.  209. 

[b]  (8«p.l8W) 
A  debtor  took  out  a  policy  on  his  life,  and, 
after  holding  it  for  a  short  time,  in  good  faith 
transferred  it  by  indorsement  to  certain  of  his 
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creditors,  and  took  from  them  an  agreement  by 
which  they  were  to  pay  the  premiums  and  from 
the  proceeds,  when  paid,  retain  the  amount  due, 
and  pay  any  surplus  to  his  heirs  or  to  his  or- 
der. He  died  without  making  any  further  or- 
der as  to  the  proceeds  of  the  policy.  Held, 
that  there  was  a  complete  transfer  of  the  pol- 
icy. It  was  assigned  by  indorsement  and  de- 
livpred,  and,  when  he  died  without  makisg  far- 
ther orders  for  the  distribution  of  the  surplus, 
the  creditors  were  twund  to  pay  the  sorplus  to 
his  heirs.— Johnson  v.  Alexander,  25  N.  E.  706, 
125  Ind.  575,  9  U  R.  A.  660. 

Fob  Cases  from  Other  States. 

See  28  Cent.  Dig.  Insurance,  |  479: 
See.  also,  25  Cyc.  p.  7C8. 

8  212.  Vmlldltr  of  asaisBxeat  Im  caeral. 

[a]  ;Snp.  1S90) 

One  who  has  assigned  a  policy  of  insur- 
ance on  his  life  to  a  creditor  to  secure  a  debt 
and  has  acquiesced  in  the  assignment  for  many 
years,  taking  no  steps  to  avoid  it,  and  knowing 
that  it  was  necessary  to  pay  the  premiums  to 
keep  it  alive,  cannot,  in  a  suit  thereon,  avoid 
the  assignment  on  the  ground  of  duress. — Walk- 
er V.  Larkin,  127  Ind.  100,  26  N.  E.  GSl. 

Fob  Cases  froh  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  K  481.  482. 
See,  also.  25  Cyc  p.  768;  note,  3  L.  R,  A. 
(N.  S.)  935. 

■ 

§  213.  ComtFmctlom  of  a—lgMMat. 

U]  (Sop.  IS8S) 
Where  the  assignee  of  a  life  insurance  pol- 
icy promises  in  consideration  of  the  aaBlgnmoit 
of  such  policy  to  pay  to  a  third  person  a  debt 
due  from  the  assignor,  in  the  absence  of  any 
agreement  that  the  debt  is  not  to  be  paid  nntil 
after  the  assignor's  death,  It  is  payable  at  once. 
-Leake  v.  Ball,  17  N.  E  918.  116  Ind.  214. 

[b]  (App.  imy 

The  assignment  ot  an  insurance  policy 
with  the  consent  of  the  Insurer  ordinarily  cre- 
ates a  new  contract.— Manchester  Fire  Assitr. 
Co.  V.  Glenn,  40  N.  E.  926,  41  N.  E.  847,  55 
Am.  St.  Rep.  225,  13  Ind.  App.  365;  North 
British  &  Mercantile  Ins.  Co.  v.  Same,  40  N. 

E.  927,  13  Ind.  App.  699. 

[C]     (App.  1895) 

Since  a  policy  to  "K  and  Z  and  F.  Z." 
on  a  building  and  merchandise, — the  goods  being 
owned  by  the  last  named  insured,— constituted 
two  contracts,  one  with  K  and  Z,  and  one  with 

F.  Z.,  an  assignment  of  the  policy  by  the  last 
passed  only  his  interest  in  the  goods. — Manches- 
ter Fire  Assur.  Co.  v.  Koemcr,  13  Ind.  App- 
372,  40  N.  R  1110,  41  N.  E.  848,  55  Am.  St 
Rep.  231;  North  British  &  Mercantile  Ina.  Co. 
v.  Same,  Id.  698,  40  N.  E.  1112. 

Fob  Cases  Pbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  f  483. 
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I  S14.  Transfer  vithoat  £ormmX  andcm- 
ment. 

M  (App.  1897) 
A  complaint  whicb  avera  that  defendant 
was  notified  of  a  conveyance  of  the  property 
insured,  and  agreed  that  the  policy  should  be- 
come payable  to  the  purchaser  in  case  of  loss, 
and  to  indorse  such  transfer  on  the  policy,  but 
that  it  neglected  to  do  so,  and  waived  such  in- 
dorsement, and  80  notified  plaintiff,  sufficiently 
shows,  as  between  the  parties,  an  equitable  as- 
signment of  the  policy  to  the  purchaser,  and  the 
making  of  a  new  contract  with  him. — German- 
American  Ins.  Co.  V.  SandeES  (Ind.  App.)  46  N. 
E.  535,  17  Ind.  App.  134. 

[b]    (App.  1908) 

^liere  an  insurance  policy,  payable  to  the 
executors,  administrators,  and  assigns  of  the  in- 
anred,  shows  on  its  fftce  that  there  has  been  no 
change  of  beoefidary  or  assignment  of  the  pol- 
icy under  the  requirements  of  the  poilcy,  and 
there  is  no  showing  of  any  waiver  of  the  com- 
pany's rules  as  to  such  change  or  assignment, 
or  any  facts  showing  an  excuse  for  not  comply- 
ing with  the  rules,  an  administrator  of  the  es- 
tate of  insured  is  entitled  to  the  possession  of 
the  policy  as  against  one  claiming  ownership 
thereof. — Stewart  v.  Gwynn,  41  Ind.  App.  320, 
82  N.  E.  1000,  83  N.  E.  753. 

An  insurance  policy  is  a  cbose  in  action, 
and  may  be  transferred  by  di>livery  without 
writing ;  but  where  by  its  terms  mere  delivery 
will  not  give  any  right  as  against  the  benefi- 
ciai7  named  therein,  the  presumptions  from 
mere  possession  are  rebutted. — Id. 

Fob  Cases  from  Otueb  States, 

Seg  28  Cent.  Dig.  Insuraoce,  S  431. 
See,  also.  25  Cyc  p.  76)). 

{ 215*  Transfer  of  snbjeet  of  Inninuiee 
wltliont  pollcj. 

W  (App.  1894) 
A  consent  to  the  transfer  of  property  in- 
sared,  to  be  eEfectire  as  an  ansignment  or  a 
new  contract  of  insurance  between  the  insurer 
and  the  vendee,  must  have  been  given  with  the 
knowledge  that  it  was  the  purpose  and  agree- 
ment between  the  vendor  and  vendee  to  trans- 
fer the  insurance  as  well  as  the  property.— 
Moffitt  V.  Fhenix  Ins.  Co..  11  Ind.  App.  233, 
38  N.  E.  835. 

[b]     (8ap.  im) 

Where  an  insured  corporation  transfers 
its  property  to  a  new  corporation,  but  without 
becoming  merged  in  the  new  one,  and  still  con- 
tinues to  exist,  unless  the  new  corporation 
shows  that  it  has,  in  some  legal  way,  succeeded 
to  the  rights  of  the  insured  company  in  a  pol- 
icy, it  can  not  recover  from  the  insurance  com- 
pany thereon.— Miles  Lamp  Chimney  Co.  v. 
Erie  Fire  Ins.  Co.,  164  Ind.  181,  73  N.  E.  107. 

Fob  Cases  fbou  Other  States, 

See  28  Cent.  Dig.  Insurance,  {  485. 
See.  also,  26  Cyc.  p.  611. 


Vm.  CANCEIXATION,  SUnaSKDEB, 
ABAXDONMEirT,  OB  BE80I8SXOX 
OP  POUCT. 

Avoidance  of  forfeiture  of  policy  for  misrepre- 
sentation, fraud,  or  breach  of  warranty,  cove- 
nant, or  condition,  see  post,  §§  1^50-300,  304^ 
370. 

Cancellation  of  assignment  in  equity,  see  Can- 
cellation OP  IN8TEUMEHT8,  S  37. 

Cancellation  on  insolvency  of  mutual  insur- 
ance company,  see  ante,  §  63. 

Failure  to  cancel  or  rescind  ground  ot  estoppel 
or  waiver,  see  post,  8  300. 

Pleading,  see  post,  S  640. 

Questions  for  jury,  see  post,  {  6GS. 

Weight  and  sufficiency  of  evidence,  see  post. 
I  605. 

§SS6.  Kevoeabtlltr  of  eimtnutt  in  cen- 
eral. 
[a]    (Sup.  1892) 

A  contract  providing  for  the  canceiiation 
of  fire  policies  on  certain  conditions  and  for  the 
refunding  of  unearned  premiums  paid  Is  valid. 
—Clark  T.  Manufacturers'  Mut.  Fire  Ins.  Co., 
30  N.  E.  212,  130  Ind.  332. 

Foe  Cases  ntou  Otheb  States, 

See  28  Cent.  Dia.  Insurance,  ||  408.  409. 
See,  also.  19  Cyc.  p.  642.  25  Cyc  pp.  781- 
787. 1519,  26  Cyc.  p.  610. 

§  228.  Bight  of  Insarer  to  oanoel. 

[a]  (Snp.  1SS3) 

A  condition  in  a  fire  policy  that  the  insur- 
er should  have  the  right  at  any  time  to  cancel 
the  policy  on  returning  to  the  insured  the  rata- 
ble proportion  of  the  premium  for  the  unexpir- 
ed term  of  the  policy  is  valid.— .£tna  Ins.  Co. 
V.  Weissinger.  01  Ind.  297. 

[b]  (App.  1898) 

The  directors  of  a  fire  insurance  company, 
that  pays  its  losses  by  assessments  on  its  mem- 
bers, have  no  power  to  direct  its  secretary  to 
cancel  a  policy  in  a  different  manner  than  that 
provided  by  the  by-laws.— Patrons'  Mutual  Aid 
Soc.  of  Vermillion  County  v.  Hall,  49  N.  E. 
270,  10  Ind.  App.  118. 

Fob  Cases  frou  Other  States, 

See  28  Cent.  Dig.  Insurance,  S§  498.  490. 
See.  also,  19  Cyc.  pp.  642,  643,  25  Cyc.  p. 
788.  26  Cyc.  p.  6ia 

S  229.  Notioe  to  eaaeel. 

[a]    (Snp.  1S73) 

An  entry  upon  the  books  of  an  insurance 
company,  noting  the  rescission  and  cancella- 
tion of  a  policy  of  insurance,  made  without 
the  Iniowledge  or  consent  of  the  insured,  will 
not  bind  the  insured;  nor  will  such  entry  be 
admissible  as  evidence  of  a  rescission  or  can- 
cellation of  the  policy. — King  v.  Enterprise  Ins. 
Co.,  45  Ind.  43. 
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[b]  (Sap.  1885) 
The  Question  of  whether  an  insurance  agent 
is  to  be  deemed  an  agent  of  the  Insured  to 
whom  notice  of  cancellation  of  the  policy  may 
be  given  depends  on  the  facte,  not.  necessarily, 
on  the  stipulations  in  the  policy.— Indiana  Ins. 
Co.  y.  Hartwell,  100  Ind.  50C. 

For  Cases  vroic  Othbb  States, 

See  28  Cevt.  Did.  Insurance.  ||  500-503. 
See,  also,  19  Cyc.  pp.  643-647. 

§  230.  BepftTineut  of   nnemraed  preml- 
um  on  oanoellatliiB. 

Pleading,  see  post,  {  040. 
Questions  for  jury,  see  post,  9  6C8. 
Weight  and  sufficiency  of  evidence,  see  post,  8 
665i 

[a]  (Sup.  1883) 

One  assured  may  agree  to  take  less  than 
the  ratable  portion  of  his  premium  upon  a  can- 
cellation of  his  policy;  and  proof  of  the  ac- 
ceptance of  the  less  amount  in  full  satisfaction 
is  a  good  defense  to  an  action  on  the  policy.— 
.lltna  Ins.  Co.  v.  Weissinger,  01  Ind.  297. 

[b]  (App.  im) 

An  insurer,  electing  to  rescind  a  policy  for 
fraud  or  breach  of  warranty,  must  seasonably 
return,  or  offer  to  return,  the  premiums  paid 
for  the  iwlicy.— American  Central  Life  Ina.  Co. 
V.  Bosenstein.  88  N.  E.  97. 

The  death  of  insured  does  not  excnae  in- 
surer, electing  to  rescind  the  policy  for  fraud 
or  breach  of  warranty,  from  seasonably  return- 
ing, or  offering  to  return,  the  premiums  paid 
for  the  policy.— Id. 

An  insurer  electing  to  avoid  a  policy  for 
fraud  or  breach  of  warranty  need  only  after 
death  of  insured  make  such  election  known  to 
the  person  entitled  to  sue  on  the  policy,  and, 
when  such  election  involves  the  return  of  pre- 
miums, it  may  pay  or  tender  the  same  to  the 
beneficiary,  when  such  beneficiary  is  the  wi£e 
or  a  dependent  member  of  the  family  of  insur- 
ed; but  insurer  is  not  precluded  from  rescind- 
ing because  It  did  not  procure  the  appointment 
of  an  administrator  of  the  deceased  insured, 
and  then  tender  to  him  the  premiums.— Id. 

For  Cases  from  Other  States, 

Pee  28  Cent.  Dig.  Insurance,  §8  509-512. 
See.  also,  19  Cyc.  pp.  050,  051,  25  Cyc.  p. 
791. 


S  232.  Acts  emutltvtiiic  emnesIlatloB. 

ta]    (App.  1906) 

A  fire  policy  stipulated  that  it  might  be 
canceled  by  the  insured  at  any  time,  and  if 
canceled  the  insurer  might  retain  the  premium 
to  the  amount  of  the  customary  rate  for  the 
time  lapsed  from  the  date  of  the  policy  to  the 
time  it  received  notice  of  the  cancellation.  The 
insured  executed  notes  for  the  premium,  refused 
to  pay  them  at  maturity,  returned  the  policy 
to  insurer's  agent,  and  wrote:  "I  send  yon  my 


policy,  and  I  want  you  to  send  ms  my  notes, 
and  this  will  settle  the  matter  with  os."  Held 
to  show  an  Intention  on  the  part  of  insared  to 
cancel  the  policy,  relieving  the  insurer  from  lia- 
bility thereon,  notwithstanding  its  demand  for 
the  payment  of  the  premium  notes,  which  did 
not  operate  to  render  the  insured  liable  for  any 
part  of  the  premium,  except  that  earned  prior 
to  the  cancellation.— Ohio  Farmers'  Ins.  Co.  v. 
Hunter,  77  N.  EL  951,  88  Ind.  App.  11. 

For  Gases  from  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  H  oOO,  501. 
See.  also,  19  Cyc  pp.  643-616,  26  Cfc.  p. 

6ia 

I  233.  Vmlldltr  of  emmMlUttom. 

[a]  (Snp.lS73) 

Where  a  steamboat  is  insured  while  run- 
ning between  certain  points,  and  afterwards, 
for  an  additional  premium,  the  terms  of  the 
policy  are  extended  so  as  to  extend  the 
while  running  between  other  points,  the  cancel- 
lation of  the  latter  agreement  need  not  be  in 
writing.— King  v.  Bhiterprise  Ins.  Co.,  45  Ind.  43. 

[b]  (Snp.  1883) 

Whera  a  fire  policy  provided  that  the  in* 
surer  has  the  right  to  terminate  the  policy  on 
paying  the  ratable  proportion  of  the  preminm 
for  the  unexpired  term,  the  insared  and  Insurer 
may  agree  on  a  specified  sam  as  the  unearned 
premium,  and  an  acceptance  of  that  sum  ia 
cancellation  of  the  policy  would  be  binding  on 
the  parties.— iEtna  Ins.  Co.  t.  Wdsainger,  91 
Ind.  297. 

Fob  Cases  frou  Other  States, 

See  28  Cent.  Dig.  Insurance,  f  605. 

f  235i  BrldamM  of  ommMlIatloB. 

[a]    (Sup.  UTS) 

An  entry  upon  the  hooka  of  an  insurance 
company,  noting  the  rescission  and  cancellation 
of  a  policy  of  insniance,  made  without  the 
knowledge  or  consent  of  the  insared,  will  not 
hind  the  insured;  nor  will  such  entry  be  ad- 
missible aa  evidence  of  a  rescission  or  cancel- 
lation of  the  policy.— King  T.  Bntwpriae  las. 
Co.,  45  Ind.  43. 

For  Cases  frou  Other  States, 

See  28  Cent.  Dig.  Insurance.  |  S07. 
See,  also,  19  Cyc.  p.  648. 

$  237.  B«medles  for  wrmgf  al  wsalla- 

M    (App.  1898) 

In  the  absence  of  an  agreement  by  Ihe  in- 
surer to  return  premiums  paid,  the  assured  can- 
not recover  therefor  when  the  insurer  refuaw 
to  receive  any  more  premiums,  and  wrongfoHy 
cancels  the  policy;  but  be  may  recover  the 
present  value  of  the  policy,  or  may  soe  in  eq- 
uity, and  have  It  dedared  valid;  or  he  may  ten- 
der the  piemiuma  as  they  bec«ne  due,  and  on 
his  death  the  full  amount  of  the  policy  may  be 
recovered.— Metropolitan  Life  Ins,  Co.  -v.  Mc- 
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Comick,  49  N.  £.  44,  19  Ind.  App.  49,  65  Am. 
St.  Rep.  S92. 

Fob  Cases  fbou  Other  States, 

See  28  Cent.  Dig.  losuraoce,  H  50.3-615. 
See,  also.  25  Cyc.  pp.  792-795 ;  note,  4  U 
R.  A.  (N.  S.)  S7a 

IS38.  Blslit  of  Inramd  to  nuroBdev  in 
smoraL 

M  (App.  IMS) 
Where  assnred  fs  given  the  right  of  can- 
cellation in  a  policy,  she  may  exercise  ntch 
right,  regardless  of  inanrer's  assent— Ohio 
Farmers*  Ins.  Co.  v.  Hunter,  88  Ind.  App.  11, 
77N.  E.961. 

Fob  Cases  rsov  Othib  States, 

See  28  Cent.  Dig.  Insurance,  if  516,  517. 
See,  also.  19  C^c.  p.  649,  25  Cyc.  p.  789. 

1 239.  Blskt  to  surendor  life  or  »cl- 
dent  polloifli. 

M  <App.iM») 

A  life  policy  giving  insured  the  right  under 
the  policy  to  change  the  beneficiary  may  be  sur- 
rendered by  mntual  agreement  between  insured 
and  Insurer,  so  as  to  terminate  the  rights  and 
obligations  of  the  parties.— Equitable  Ufe  As- 
■nr.  Society  of  United  States  t.  Stoogb,  89  N. 
B.  612. 

Fob  Cases  ntou  Other  States, 

See  28  Cent.  Dig.  Insurance,  Si  194,  51S. 

IB40.  Aots  ooMStttntlaS  nurendor  sad 
aeeeptaneo. 

[«]     (App.  1906) 

Whether  the  return  of  an  insurance  pol- 
icy to  the  company  was  an  exercUe  of  the  right 
of  cancellation  depends  on  the  intent  with 
which  it  was  returned.— Ohio  Farmers'  Ins.  Co. 
T.  Hunter,  38  Ind.  App.  11,  77  N.  E.  951. 

D>]    <App.  IMS) 

Insured,  in  a  life  policy  giving  him  the 
right  to  change  the  beneficiary,  paid  to  the  so- 
liciting agent  a  small  part  of  the  first  year  pre- 
mium, and  gave  a  note  to  the  soliciting  agent 
for  the  balance.  Insured  voluntarily  rescinded 
tbe  contract  of  insurance,  and  surrendered  the 
policy  to  the  Bolicitiiv  agent  who  returned  the 
premium  note.  Insurer,  at  the  home  office, 
chained  tbe  general  agent  under  whom  the  pol- 
icy was  issued  a  short  rate  of  premium  for  the 
time  the  policy  was  outstanding  without  knowl- 
edge of  the  btcts.  Beld,  that  the  policy  was 
Surrendered  by  mutual  (^reement  precluding  a 
recovery  by  the  beneficiary.— Ekiuitable  Life  As- 
aur.  Society  of  United  States  v.  Stougb,  89  N. 
S.  612. 

Fob  Cases  fbou  Otheb  States, 

See  28  Gent.  Dig.  Insurance,  S  519. 

Sec,  also,  19  Cyc.  p.  650. 


8  247.  Resolssion  by  iasnrev* 

[ft]    (Sop.  ISTO) 

A  policy  of  insurance  and  the  premium 
notes  given  therefor  constitute  a  contract  be- 
tween the  company  and  the  insured;  and  such 
contract  may  be  rescinded  by  the  mutual  agree- 
ment of  the  insured  and  the  corporation,  the 
latter  acting  through  its  board  of  directors  or 
an  agent  duly  authorized  hy  them.  Such  a 
power  on  tbe  part  of  the  board  of  directors  is 
essentially  necessary  to  the  safe  and  proper 
transaction  of  the  business  of  the  company.— 
Boland  v.  Whitman,  33  Ind.  64;  Stroud  v. 
Same,  Id.  71;  Bri^  v.  Same,  Id.  72. 

P>]  (Avp.  1908) 
Tender  of  a  bU!  of  exchange  for  tbe 
amoont  of  premiums  received  is  Insufficient  as 
a  return  of  such  premiums,  or  as  an  offer  to 
return  them  on  which  to  base  a  valid  rescission 
of  the  contract  of  insurance.— United  States 
Health  ft  Acddent  Ins.  Co.  v.  Claric,  S3  N.  E. 
760,  41  Ind.  App.  846. 

te]    (App.  1«0) 

In  order  ttmt  an  insurance  company  may 
rescind  a  policy  for  alleged  breach  of  condition 
or  warranty  it  must  restore,  or  offer  to  restore, 
the  insured  to  his  original  situation  within  a 
reasonable  time  or  with  reasonable  prompti- 
tude after  knowledge  of  tbe  facts  relied  on  for 
a  rescission,  and  a  failure  to  pursue  such  courae 
constitutes  an  affirmance  of  the  contract.— 
American  Cent.  Life  Ins.  Oo.  v.  Kosenstein,  92 
N.  E.  380. 

Fob  Cases  from  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  SS  534-53a 
See,  also,  19  Cyc.  p.  651,  25  Cyc  p.  788. 

f  248.  RnMdsalom  by  iMsnred  or  beaeflei- 
aiy. 

[a]     (App.  ino) 

An  insurance  agent  offered  an  insurance 
policy  and  two  shares  of  stock  in  an  agency 
company  for  $190,  but  the  insured  insisted  on 
four  shares.  In  order  to  get  round  this,  the  in- 
sured made  an  application  for  the  two  extra 
shares,  the  consideration  being  stated  as  serv- 
ices to  be  rendered,  and  paid  the  $190,  recei%'- 
ing  a  receipt  therefor  and  for  $S0  on  account  of 
tbe  extra  two  shares.  When  the  agency  com- 
pany failed,  Insured  filed  his  claim  for  $S0  and 
was  paid  $50  thereon.  Held,  that  he  could  not 
rescind  the  whole  transaction  and  recover  the 
$190  without  restoring  or  offering  to  restore  the 
$50  received.— State  Life  Ins.  Co.  of  Indian- 
apolis V.  Nelson,  92  N.  E.  2. 

Fob  Cases  from  Other  States, 

See  28  Cent.  Dig.  Insurance,  §§  534-^6. 
See,  also,  19  Cyc.  p.  651,  26  Cyc.  p.  788. 

S  249.  AirtSoM  for  resdsaioK. 

[a]    (App.  Wm 

An  answer  in  rescission  of  an  Insurance 
policy,  because  of  a  breach  of  warranty,  mnst 

show  a  tender  of  the  money  received  upon  such 
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policy.— United  States  Health  &  Accident  Ins. 
Co.  T.  Clark,  41  Ind.  App.  345,  83  N.  E.  760. 

[b]    (App.  mo) 

Wbat  Is  a  reasonable  time  within  which 
an  insurer  may  rescind  and  restore  or  offer  to 
restore,  the  Insured  to  statu  quo  is  ordinarily  a 
question  ol  fact,  unless  the  facts  have  been  as- 
certained or  are  undisputed,  when  it  is  a  ques- 
tion  of  law.— American  Cent.  Ufe  Ins.  Co.  v. 
Rosenstein,  92  N.  E.  380. 

Fob  Cases  frou  Otheb  States, 

See  28  Cent.  Dig.  Insurance.  S  037. 
See,  also,  25  Cyc.  pp.  788^  789. 

IX.  AVOIDANCE  OF  POLICY  FOR 
MISREPRESENTATION,  FRAUD. 
OB  BREACH  OF  WABBANTT 
OB  CONDITION. 

Admissibility  of  evidence,  see  post,  §3  654,  655. 

Breach  of  promissory  warranty,  covenant,  or 
condition  subsequent,  see  post,  fS  304-370. 

Effect  of  reinsurance,  see  post,  §  684. 

Estoppel  or  waiver  affecting  right  to  vrold  pol- 
icy, see  post,  §S  371-400. 

Instructions,  see  post,  {  6C9. 

Misrepresentation  or  fraud  in  application  for 
mutual  benefit  insurance,  see  post,  5  7;i3. 

Pleading  matters  of  fact  or  conclusions  relat- 
ing to,  see  Pleading,  {  8. 

Pleading  misrepresentatioQ,  fraud,  or  breach  of 
warranty  or  condition,  see  post,  g  640. 

Pleading  performance  or  waiver  of  conditions, 
see  post,  8  634. 

Presumptions  and  burden  of  proof,  see  post,  § 
646. 

Questions  for  jury,  see  post,  §  008. 

Repayment  of  unearned  premium  on  cancella- 
tion by  insured,  see  ante,  g  230. 

Verdict  and  fiodings,  see  post,  g  670. 

Weight  and  sufficiency  of  evidence)  see  post,  S 
6G5. 

(A)  GROUNDS  IN  GENERAL. 

1 252.  B^^resnitetlou. 

IMstinction  between  warranties  and  representa- 
tions, see  post,  S  2ffi{. 
Pleading,  see  post,  §  645. 

Fob  Cases  from  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  §S  538-549. 
See.  also,  1  Cyc.  pp.  246-248.  1»  Cyc.  pp. 
677,  678,  26  Cyc.  pp.  613-61& 

S  253.  —  Im  gnmnmL 

W  (8«p.lS62) 

A  representation  Is  a  verbal  or  written 
statement  by  the  assured  to  the  insurer,  before 
subscription  of  the  p<dicy,  as  to  the  existence 
of  srane  fact  tending  to  induce  the  Insurer  more 
readilr  to  assume  the  risk,  by  diminishing  the 
estimate  he  would  otherwise  form  of  it.—Com- 
monwealth's  Ins.  Co.,  etc.,  t.  Monninger,  18 
lad.  352. 


Fob  Cases  fbou  Other  States, 

See  28  Cent.  Dig.  Insurance,  §!  538-542. 
See,  also,  19  Cyc.  p.  677,  25  Cyc.  pp.  TltS- 
808,  1519.  26  Cyc.  p.  613. 

8  254.    Falalty. 

[a]    (§np.  1872) 

A  representation  need  be  true  only  ai  ttr 
as  the  representation  is  material  to  the  riik.— 
Motual  Ben.  Life  Ins.  Co.  v.  Miller,  39  Ind. 
475. 

Fob  Cases  fbom  Other  States, 

See  28  Cent.  Dig.  Insurance,  H  543-^. 
See.  also,  19  Oyc  p.  678,  26  Cya  PP>  800- 
803. 


j855.  — —  MsterlaUtr. 

[a]  (8npil862) 

A  misrepresentation  or  concealmf'nt,  to  af- 
fect the  policy,  must  l>e  material  to  the  ri^— 
Commonwealth's  Ins.  Co.,  etc;,  t.  Monninger, 
18  Ind.  352. 

[b]  (Bop.  1872) 

A  representation  is  material  when  know)' 
edge  of  the  truth  would  have  caused  the  inEn^ 
ers  to  refuse  the  risk  or  to  charge  a  higher 
rate  of  premium.— Matnal  Ben.  life  Ins.  Co.  v. 
Miller,  39  Ind.  475. 

[c]  (App.  1892) 

In  insnranee  contracts  only  that  would  br 
regarded  as  material  which  from  a  busineas 
standpoint  may  have  Influenced  the  Insurer  in 
undertaking  the  risk.— QennanIa  Fire  Ins.  Go. 
V.  Deckard,  28  N.  E.  868,  3  Ind.  App.  36L 

For  Cases  from  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  fi  548. 
See.  also,  19  Cyc.  p.  677,  25  Qyc.  pp.  805, 
806.  26  Cy&  p.  «lflL 

§  256.  —  Effect  of  misrepnaenatattra. 

[a]  (Sup.  1889) 

Where  a  policy  specifies  different  and  sep- 
arate amounts  on  individual  pieces  of  property, 
a  misrepresentation  as  to  a  single  piece,  obcod- 
nected  with  and  not  affecting  the  piece  whicti 
is  destroyed,  is  no  defense  to  an  action  for  tbe 
loss  of  the  latter.— Phenii  Ins.  Co.  of  Brooklyn 
V.  Pickel,  119  Ind.  155.  21  N.  B.  546,  12  Am. 
St  Bep.  393. 

[b]  (Sop.  18») 

Where  several  bolldings  are  Insured  in  the 
same  policy,  which  stipulates  a  separate  amoont 
on  each,  a  misrepresentation  or  breach  of  vs^ 
ranty  relating  exclusively  to  one  buildisg  can- 
not defeat  a  recovery  of  the  insurance  od  IB- 
other.— Rogers  V.  Phenix  Ins.  Co.  of  BnMUyi>< 
121  Ind.  670,  23  N.  B.  49& 

Co]    (App.  1906) 
False  statements  by  assured  In  an  tj^cs- 
tion  for  fir»  liuuranee,  and  tn  piw^  of  loas, 
do  not  vitiate  the  insurance.— Home  Ins.  C«.  of 
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New  Tork  t.  OTerturf,  74  N.  EL  47,  36  Ind. 
App.  861. 

Fob  Cases  noH  Oiheb  States, 

See  2B  Cent.  Die.  Iiuarance,  fS  S40,  540. 
See,  also,  19  Cye.  p.  677,  26  C^c  p.  806,  26 
C^c.  pp.  614-616. 

iSST.  OoBMslaMmt. 

Affecting  contract  <tf  mntnal  benefit  insaiance, 

see  post,  I  723. 
Of  otber  insiuance,  see  post,  S  288. 

Fob  Cases  fboh  Othxb  States, 

See  28  GKnt.  Die.  Issarance,  H  660-666. 
Bee^  also,  10  Cye.  pp.  679,  68^  25  <^c.  p. 
796,  26  Ore  pp.  617-624. 

i  868.  —  £a  ceneral. 

Ca]  (Svp.  1886) 
If  an  applicant  for  life  insurance  gives 
tme  answers  to  interrogatories  propounded  to 
him,  it  cannot  l>e  objected  in  an  action  on  the 
policy  that  tbe  answers  were  not  full  enongh.— 
Penn  Mnt  Ufe  Ins.  Ca  T.  WUer.  100  Ind.  92, 
60  Am.  Rep.  769. 

Fob  Cases  fboic  Othbb  States, 

See  28  Geht.  Dig.  Insurance,  U  560,  651, 

663,  554,  566. 
See.  also.  19  Cyc.  p.  679,  26  C7C.  p.  617. 

i263.  Warraatles. 

Fob  Cases  fbom  Other  States, 

See  28  Cent.  Dig.  Insurance.  8S  558-669. 
See,  also.  19  Cyc.  pp.  681-684,  26  Cyc.  pp. 
798,  1519,  26  C^e.  p.  634 

1 864.  —  Im  CMuraL 

[a]  (8«p.l86S) 

An  application  wUc^  Is  made  a  part  of  tbe 
policy  of  iusnrance  on  a  bniiding  bas  all  tbe 
force  and  eltect  of  a  warranty.— Cox  t.  Mtoa 
Ins.  Co..  20  Ind.  686. 

Where  the  policy  stipulates  that  the  sur- 
vey shall  be  taken  as  "a  part  of  the  policy  and 
warranty  on  tbe  part  of  tbe  assured,"  a  false 
answer  in  tbe  survey  as  to  tbe  incumbrances 
upon  the  pro[>erty  is  "material  to  the  risk," 
and  constitutes  a  good  defense  to  a  suit  upon 
the  policy.— Id. 

[b]  Statonents  In  an  application  for  a  policy 
of  life  Insurance  are  In  the  nature  of  warrant- 
ies, which,  if  untrue,  will  avoid  the  policy, 
thou^  immaterial.— (Sup.  1872)  Mutual  Ben. 
Life  Ins.  Co.  v.  Miller.  39  Ind.  476;  (1874) 
Same  v.  Cannon,  48  Ind.  264. 

[e]  1872) 

Where  a  policy  of  life  insurance  on  Its 
face  refers  to  tbe  declaration  made  by  appli- 
cant on  applying  for  tbe  policy,  and  tbe  decla- 
ration refers  to  tbe  particulars  of  tbe  insured 
given  by  him  in  answer  to  questions,  these,  as 
one  instrument,  constitute  the  agreement  of  tbe 
parties  to  tbe  policy.    A  covenant  or  agree- 


ment, to  become  b  warranty,  need  not  appear 
on  the  face  of  the  policy,  but  may  be  on  a 
paper  referred  to  and  made  a  part  of  the  policy. 
—Mutual  Ben.  life  Ina.  Co.  v.  Miller,  39  Ind. 
476. 

[d]    <8ap.  1882) 

Where  an  application  for  insurance  Is 
made  a  part  of  tbe  policy,  its  statements  are 
warranties^Phmnix  Ins.  Co.  t.  Benton,  87 
Ind.  132. 

[e]  Statements  made  in  the  application  for  in- 
surance are  not  deemed  warranties,  unless  they 
are  incorporated  in  tbe  policy,  or  in  some  ap- 
propriate method  referred  to  in  that  instru- 
ment—(Sop.  1891)  Citizens'  Ins.  Co.  v.  Hoff- 
man. 27  N.  E.  745,  128  Ind.  370 ;  (App.  1893) 
Indiana  Farmers*  Live  Stock  Ins.  Co.  t.  Run- 
deil,  84  N.  E.  588,  7  Ind.  App.  426. 

[f]  When,  considering  both  policy  and  applica- 
tion together,  it  is  left  uncertain  whether  state- 
ments are  to  be  taken  as  warranties  or  repre- 
sentations, tbe  construction  most  favorable  to 
the  policy  bolder  is  to  be  adopted. — (App.  1893) 
Union  Cent  Life  Ins.  Co.  v.  Pauly.  35  N.  B. 
190,  8  Ind.  App.  85;  (1805)  Supreme  Lodge 
Knights  of  Pythias  of  tbe  World  T.  Edwards, 
41  N.  E.  850.  15  Ind.  App.  524. 

[g]  (A».U93) 
Warranties  in  Insurance  policies  are  not 
favored  Id  law.  The  court  will  construe  as  a 
warranty  that  only  which  the  parties  have 
plainly  and  equivocally  declared  to  be  such.-^ 
Union  Cent.  Ufe  Ins.  Co.  t.  Pauly,  85  N.  B. 
190,  8  Ind.  App.  86. 

[b]  (APP.189S) 
It  is  not  error  to  instruct  tbe  Jury  that 
warranties  in  insurance  policies  are  not  fa- 
Tored  in  law.^MasoDS*  Union  Life  Ins.  Ass'n 
v.  Brockman,  50  N.  E.  403,  20  Ind.  App.  206. 

[i]  The  word  "void,"  as  used  in  Insurance 
policies  making  them  void  under  certain  cir- 
cumstances, means  voidable  at  the  election  of 
the  insurer.— (Sop.  1907)  Olen  Falls  Ins.  Co.  v. 
Michael.  167  Ind.  659,  74  X.  B.  964.  79  N.  E. 
906,  8  L.  R.  A.  (N.  S.)  708 ;  (App.  1907)  Modem 
Woodmen  of  America  v.  Vincent,  40  Ind.  App. 
711,  80  N.  E.  427,  82  N.  E.  475. 

tn  (App.  1908) 
Warranties  in  insurance  policies  being 
strictly  construed,  if  the  answer  given  by  in- 
sured to  an  interrogatory  in  the  application  be 
true  in  itself,  though  tbe  question  be  such  as 
to  suggest  a  fuller  and  more  detailed  answer, 
yet  if  the  insurer  is  content  with  the  partial 
answer  given,  be  cannot  claim  a  warranty  ex- 
tending beyond  such  answer.— Haogbton  v. 
Mtn&  Ufe  Ins.  Co.  of  Hartford,  Conn.,  42  Ind. 
App.  527,  85  N.  B.  125,  1050. 

The  rule  requiring  provisions  for  forfeiture 
in  an  insurance  policy  to  be  strictly  construed 
must  be  applied  in  construing  tbe  language 

used  in  the  application. — Id. 
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[k]  (Apv.  1M9> 
The  warraDt7  of  an  answer  In  a  medical 
examination  for  life  iosurance,  "I  am  *  *  * 
to  the  best  of  my  knowledge  and  belief  in 
sound  physical  condition,"  to  be  true,  ia  one 
only  of  the  bona  fide  belief.— Iowa  life  Ina. 
Co.  V.  Haughton,  87  N.  E.  702. 

Fob  Ca^  from  Otheb  States, 

See  23  Cekt.  Dio.  Insarance,  H  55U, 

5C2-5«6. 

Bee,  also,  19  Cyc  p.  681,  2S  Cyc  p.  706, 
20  Cyc.  p.  634. 

{  £65.  — -  Diytlactloii  betweem  wmnmrn^ 
ttoi  rad  represemtettMU. 

[a]  (Sap.  1S72) 

In  a  life  Insurance  contract,  the  difference 
between  a  warranty  and  a  representation  is 
that  a  warranty  must  be  true,  while  a  repre- 
sentation must  be  true  only  so  far  as  the  repre- 
sentation is  material  to  the  risk.— Mutual  Ben. 
Life  Ina.  Co.  t.  Ulller,  89  Ind.  475. 

[b]  (Sap.  18») 

Where  a  policy  recites  that  it  is  based  on 
the  "representations"  contained  in  the  applica- 
tion, and  also  recites  that  such  statements 
are  made  warranties,  a  statement  as  to  the  age 
of  the  building  insured  will  be  construed  to  be 
a  representation,  and  not  a  warranty;  the  rule 
being  against  the  constructioa  of  ambiguous 
language  so  as  to  impose  the  obligation  of  a 
warranty  on  tlie  insured.— Rogers  v.  Fhenix 
Ins.  Co.  of  Brooklyn^  121  Ind.  570,  23  X.  E. 
498. 

[c]  (Sop.  1892) 

Though,  by  the  terms  of  the  policy,  an- 
swers to  interrogatories  in  the  application  are 
made  warranties,  answers  aa  to  the  age  and 
Value  of  the  building  will  tie  regarded  as  mere 
expressions  of  opinion.— Phenix  Ins.  Co.  of 
Brooklyn  t.  Wilson,  132  Ind.  449,  25  N.  E. 
692. 

[d]  (App.lS»8) 

An  insurance  policy  on  a  stallion  provid- 
ed that  the  policy  was  Isaned  on  the  "warran- 
ties made  In  the  application,"  and  also  provid- 
ed that  "this  poli<7  shall  he  void  if  any  mate- 
rial fact  or  circumstance  stated  in  writinft  has 
not  Iwen  fairly  represented."  In  the  applica- 
tion the  assnn^  expressly  atatod,  "I  warrant 
the  nbove  answers  to  each  of  the  foresoing 
qnestioiis  to  b«  true,"  and  yet  stipnlatcd  that 
he  had  "in  no  wise  misrepresented  or  concealed 
any  fact  concern^  said  stock."  Hdd,  that 
statements  in  the  application  as  to  the  valne  of 
the  stallion,  service  fee,  number  of  mares 
served  during  the  season,  and  the  number  of 
colts  obtained,  wonid  be  construed  as  represen- 
tations, the  rule  being  against  the  construction 
of  contradictory  provisions  so  as  to  impose  a 
warranty  on  the  assured.  —  Indiana  Fanners' 
Live  Stock  Ins.  Ca  v.  RnDdell,  7  Ind.  App. 
426,  34  N.  E.  588. 


W    (App.  1894) 

The  material  difference  between  a  mere 
representation  and  a  warranty  ia  insnrance  is 
that  warranties  cannot  be  deviated  from,  wheth- 
er material  or  Immaterial,  while  representatiODf 
may  be  false  if  of  an  immaterial  fsct  with- 
out avoiding  the  policy,  or,  if  of  a  material 
fact  an  immaterial  deviation  from  the  repre- 
sentation will  not  vitiate  the  policy. — Indiana 
Farmers'  Live  Stock  Ins,  Co.  t.  Bogeman,  36 
N.  E.  927,  9  Ind.  App.  399. 

in    (App-  1894) 

A  provision  in  an  application  for  insnr- 
aace  that  the  applicant  "warrants"  the  ap^ica- 
tion  to  contain  a  full  and  true  description  itf  the 
property  to  be  Insured  is  not  a  wanantT,  but 
a  representation.— Indiana  Farmers'  Live  Stock 
Ins.  Co.  T.  Byrkett,  9  Ind.  App.  443,  %  K. 
K  779. 

Is]    (App.  1895) 

In  an  application  for  fire  insurance,  cod- 
taining  at  its  close  a  clause  that  "applicant  wat^ 
rants  •  •  *  that  the  foregoing  is  a  fall  and 
true  exposition  of  all  the  facts  and  circomstan- 
ces,  conditions,  situations,  and  value  of  and  title 
to  the  property  to  be  insnred.  and  is  offered  aa  a 
basis  of  the  insurance  requested,  and  is  made  a 
special  warranty,"  the  answer  "Yes"  to  the  ques- 
tion, "Do  yon  agree  to  keep  merchandise  and 
cash  accoanCs?"  is  a  mere  representation,  aDd 
not  a  warranty. — .^tna  Ins.  C!o.  of  Hartford, 
Conn.,  r.  Konuan,  12  Ind.  App.  652,  40  N.  £. 
1116. 

[b]  (App.lS9S> 
The  law  regards  representations  made  by 
ai^  applicant  in  an  application  for  life  insn^ 
ance  as  a  warranty  to  the  insurer  that  the  fiicts 
so  stated  are  exactly  as  represented.  Tbey 
must  he  literally  trucv  wheUier  material  or  ia* 
material,  w  else  the  policy  is  void.— Unioa 
Cent.  Life  Ins.  Go.  t.  Hollowell,  SO  N.  E.  396^ 
20  Ind.  App.  150. 

Fob  Cases  fboic  Otheb  States, 

See  28  Cent.  Dig.  Insnrance,  |  5G(k 

{266.  —  Wamwflea  as  part  urn- 

tTMt. 
[a]   (Sap.  1883) 

To  make  a  8tipalati<m  an  exjfroB  warranty, 
80  that  on  its  literal  fulfillment  the  entire 
contract  depends,  it  shoold  be  inserted  in  writ- 
:  ing  on  the  face  of  tiie  policy,  or  in  a  detached 
paper  expressly  made  a  part  of  the  policy  by 
the  terms  thereof.— Commonwealth's  Ins.  Co, 
etc.,  v.  Monninger,  18.  Ind.  352. 

Fob  Cases  pbou  Otheb  States, 

See  28  Cent.  Diq.  Insurance,  f  56L 
See,  also,  29  Gyc  pp.  636-644. 

g267.  —  FalflUaaemt  or  teeaok. 
[a]    (Sap.  1689) 
To  avoid  a  policy  of  Insnrance  aa  acooant 
of  the  breach  of  a  warranty,  there  must  be  a 

substantial  breach. — Phenix  Ins.  Co.  of  Broofc- 
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Ijn  T.  Pickel.  21  N.  B.  546;  119  Ind.  155,  12 
Am.  St  Rep.  398. 

Fob  Casks  fboic  Othxb  States, 

See  28  Gent.  DiO.  Insarance,  |  667. 
See,  abo,  26  Crc^  p.  634. 

|S68.  —  Effect  of  breadi. 
[K]    (Sup.  1882) 
When  the  written  application  Is  made  part 
of  the  policy,  a  false  statement  therein  as  to 
the  amotmt  of  insurance  avoids  the  policy  ab 
initio.— FluBniz  Ins.  Ga  t.  Benton,  87  Ind.  182. 

Cbl  (SBP.18S9) 
Where  a  fire  insurance  policy  covering  two 
boildinss  is  a  separate  contract  as  to  each 
bailding,  breaches  of  warranty  by  the  insured 
as  to  one  bailding,  constitute  no  defense  to  an 
action  on  the  policy  for  a  loss  on  the  other. 
— Phenix  Ins.  Co.  of  Brooklyn  t.  Pickel,  119 
Ind.  155.  21  N.  E.  546.  12  Am.  St.  Rep.  393; 
Pickel  T.  Phenlz  Ins.  Co.,  119  Ind.  291,  21  N. 
E.  89a 

Fob  Cases  fboic  Otheb  States. 

See  28  Cent.  Dig.  Insurance,  H  668,  569. 
See.  also,  19  Cyc.  p.  682.  25  Cyc  p.  808,  26 
Cyc  p.  635. 

I  269.  Conditions  preoedont. 

Forfeiture  by  breach  of  cofldition  subsequent 
in  general,  see  post,  H  306-3U& 

Fob  Cases  fbom  Other  States, 

See  28  Cekt.  Dig.  Insurance,  i  570.  ^ 
See,  also,  25  Cyc.  p.  798,  26  Cyc.  p.  631. 

i  270.  —  Eff««t  of  liremeh. 

W  (App.l«7) 

An  insurance  contract  is  not  ipso  facto  In- 
Talidated  by  a  breach  of  conditions  on  which 
it  issued.— iStua  Life  Ins.  Co.  t.  Bockting.  30 
Ind.  App.  586,  79  N.  B.  524. 

[b]  (App.l»8) 
Though  a  contract  of  insurance  provides 
that  it  shall  "be  void  in  case  of  breach  of  war- 
ranty, yet  in  law  it  is  only  roidable  at  the  elec- 
tion of  the  insurer.— United  States  Health  & 
Accident  Ins.  Co.  T.  Clark,  88  N.  E.  760,  41 
Ind.  App.  345. 

Fob  Cases  fboic  Otheb  States. 

See  28  Cent.  Dia.  Insurance.  |  570. 
See,  also,  25  Ore.  p.  798,  801,  808.  26  Cyc. 
p.  634. 

(B)  MATTERS  RELATING  TO  PROPERTY 
OB  INTEREST  INSURED. 

Breach  of  promissory  warranty,  covenaDt,  or 
condition  inbseqaent,  aee  post,  ||  312-836. 


1 274.  Desertptliu        InlUlBC  im  bob* 
mrmL 

1*3    (App.  Utt) 

The  facts  that  the  insured  represented  the 
building  to  be  a  "one^tory,  shingle-roof,  hox 
and  frame  building."  but  that  it  was  in  reality 
"constructed  of  logs  cut  and  laid  one  upon  an- 
other,  having  but  a  slight  box-frame  addition 
thereto,"  and  covered  with  "clapboards,"  in- 
stead of  shingles,  will  not  vitiate  a  policy  con- 
ditioned to  be  void  for  any  false  representa- 
tions, where  it  does  not  appear  that  the  hasard 
was  at  all  increased  thereby,  or  that  the  un- 
derwriter would  have  refused  the  risk,  or 
charged  a  higher  premium,  if  it  had  known  the 
truth.— Germania  Fire  Ins.  Co.  v.  Deckard,  3 
Ind.  App.  361.  28  N.  E.  868. 

Fob  Cases  fboh  Otbeb  States, 

See  28  Cent.  Dig.  Insurance,  |  589. 
See,  also,  19  Cyc  p.  684. 

S277.  CoBdltlom  of  Iraildlac. 

(a]  (Sap.1889) 

In  an  action  on  a  fire  insnranee  policy 
covering  a  house  and  its  contents  as  an  entire- 
ty, the  complaint  alleging  a  total  loss  of  both, 
allegations  that  warranties  as  to  the  age  of  the 
house,  its  value,  and  the  amount  of  Incum- 
brances on  tbe  land  were  false,  constitute  a 
good  defense.— PldEel  t.  Pbenlx  Ins.  Co.,  119 
Ind.  291,  21  N.  E.  sea 

[b]  (App.  1892) 

Defendant's  application  for  fire  insurance 
stated  the  building  insured  to  be  12  years  old. 
In  an  action  on  the  policy,  the  jury  found 
that  the  frame  part  of  the  house  was  6  years 
old,  and  the  log  part  24  years  old.  and  that 
therefor  the  average  age  of  the  building  was 
15  years.  The  log  bnitding  had  been  entirely 
reconstructed,  and  buUt  of  new  materials,  ex- 
cept that  the  old  logs  were  used  in  the  body. 
Betd,  that  the  jury  had  do  right  to  consider  the 
age  of  the  materials  of  which  the  house  was 
built  in  ascertaining  tbe  age  of  the  honsc— 
Phenix  Ins.  Go.  v.  Pickel.  3  Ind.  App.  332.  29 
X.  E.  432. 

Foe  Cases  feom  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  |  592. 

S  278.  Use  of  bnlldliic. 

Change  in  use  of  building  as  breach  of  prom- 
issory warranty,  covenant,  or  condition  sub- 
sequent, see  post,  t  319. 

W  <8«p.u») 

The  statement  that  the  bailding  lasnred 
was  occupied  as  a  hotel  with  bar  and  Ulliaid 
room  attached)  inserted  in  tii«  face  of  a  policy 
of  fin  insurance  tha«on.  Is  an  express  war- 
ranty tliat  the  building  was  so  occupied  at  the 
time  the  policy  was  issued,  and  the  fact  that 
the  building  was  occupied  as  n  saloon  was  a 
breach  of  the  warranty  rendering  the  policy 
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iDTalfd.— Baker  t.  Gennan  Fire  Ina.  Co.,  24  N. 
E.  1041,  124  iDd.  490. 

[b]    (App.  1892) 

A  Statement  in  policy  of  fire  insurance 
that  the  biiildinf;  insured  is  used  for  a  specific 
purpose  amouDts  to  a  warranty  that  it  was 
so  used  at  tlie  time  the  policy  was  issued,  but 
it  does  not  warrant  the  continuance  of  sucti 
use  durinc  the  existence  of  the  insurance.— 
(iermania  Fire  Ins.  Co.  v.  Deckard,  28  N.  E. 
8U8,  3  Ind.  App.  3U1. 

For  Cases  prom  Other  States, 

See  2$  Cent,  Diq.  Insurance,  |  593. 
See,  also,  19  Cyc.  p.  €S(>. 

§  278.  Oocnpatlmi  of  baildiiiK. 

Building  becoming  vacant  as  breach  of  promis- 
sory warranty,  covenant,  or  condition  subse- 
quent, see  post,  §  323. 

Change  in  occupancy  as  breach  of  promissory 
warrant,  covenant,  or  condition  subsetiuent, 
see  poet,  §  322. 

Pleading,  see  post,  {  634. 

[a]  (Sap.  1S9D) 

Where  assured  was  not  called  on  to  make 
any  statement  or  representation  as  to  the  oc- 
cupancy of  a  building  on  which  he  has  applied 
for  insurance,  be  haa  the  right  to  assume  that 
the  insurer  who  procured  such  information  as 
it  desired  elsewhere,  and,  when  the  policy  is 
issued,  that  it  has  none  so  and  is  satisfied 
therewith  and  has  written  the  policy  in  accord- 
ance with  the  information  obtained. — Indiana 
Ins.  Co.  T.  Hartwell,  24  N.  E.  100,  123  Ind. 
177. 

[b]  (Sop.  1P90) 

A  stHtement  in  the  policy  that  the  build- 
inR  is  occupied  in  a  certain  way  is  a  warranty 
thnt  it  is  occupied  in  that  way  at  the  time 
that  the  contract  is  entered  into,  and  the  fact 
that  it  was  not  so  occupied  at  that  time  is  a 
eood  defense  to  the  action. — Baker  v.  German 
Fire  Ins.  Co.,  124  Ind.  490,  24  N.  E.  1041. 

Fob  Cases  from  Other  States, 

See  28  Cent.  Dig.  Insurance,  S  604. 

§281.  AmovBt  or  valve. 

Verdict  and  findings,  see  post,  {  Q70. 

[a]  (9np.  1868) 

Where  a  pcdlcy  which  was  not  "a  valued 
policy"  contained  a  stipulation  that  "In  a  val- 
ued policy  an  overraluation  shall  render  ab- 
solutely void  a  policy  issued  upon  such  *  *  * 
valuation,"  and  in  the  survey  a  question  was 
asked  as  to  the  value  and  erroneously  answered, 
tt  was  held  that  the  overvaluation  was  not 
"material  to  the  risk."— Coz  v.  JEtna  Ins.  Co., 
29  Ind.  580. 

[b]  (Sap.  1ST4) 

In  an  open  policy  of  insurance,  an  over- 
raluation of  the  property  insured  is  immate- 
rial,— Aurora  Fire  Ins,  Co.  v.  Johnson,  4fi  Ind. 
315;    Germania  Ins.  Co.  v.  Same,  Id. 


[c]  (Sap.lO) 

A  misrepresentation  as  to  value  will  aot 
avoid  a  policy  in  the  absence  of  franduleat  in- 
tent.— Citizens'  Fire  &  Marine  Ina.  Co.  t. 
Short,  62  Ind.  316. 

[d]  (Sap.  ISSS) 

If  the  valuation  of  the  property  insand 
is  given  as  the  result  of  an  honest  judgnwot 
and  opinion  of  the  applicant,  it  is  soffideit, 
even  though  the  statement  as  to  value  be  le- 
ffarded  as  a  warranty.— Pickel  v.  Phenii  Ini. 
Co.,  119  Ind.  291,  21  N.  E.  898. 

[e]  (Sap.  1890) 

A  representation  in  an  application  as  to 
the  value  of  the  buildings  or  the  land  on  vticb 
they  stand  is  a  mere  expression  of  opini(m.— 
Itogers  V.  Phenix  Ins.  Co.  of  Bnxdiyn,  121 
Ind.  570,  23  N.  E.  498. 

m  (App.  1894) 
Where  the  language  erf  the  application  and 
policy  construes  the  statements  of  the  fomier 
as  warranties,  and  ateo  as  representationi,  t 
false  statement  as  to  the  amount  paid  by  as- 
sured fbr  the  Insnred  horse  is  to  be  deemed  a 
representation,  and  is  hnmateriaU  where  the  pol- 
icy is  for  one-half  of  the  alle^d  valoe,— eaid 
value  being  equal  to  the  price  said  to  have  been 
paid,— «nd  provldea  that,  "if  the  insurance  shall 
be  found  to  have  been  greater,  the  compuy 
shall  be  liable  for  no  more  than  this  pn^iortitHi.'' 
Gavin,  J.,  diaseoting.— Indiana  Farmers'  Uve 
Stock  Ins,  Co.  T.  Bogeman,  9  Ind.  App.  390^ 
30  N.  E.  927. 

[S]    (App.  1900) 

In  an  action  on  a  policy,  a  defease  tbat 
it  was  obtained  by  a  concealment  of  facts  u 
to  the  property's  value,  made  by  plaintiff,  wbo 
was  the  company's  agent  when  the  policy  vu 
issued,  cannot  be  sustained  where  the  polic; 
was  not  valued,  but  was  an  open  policy,  since 
in  such  a  policy  an  overvaluation  of  the  prop- 
erty is  immaterial.— Insurance  Co.  of  Nonh 
America  v.  Osbom,  58  N.  E.  181,  26  Ind.  Appi 
88. 

[h]    (App.  1906} 

In  an  application  for  fire  insurance,  state- 
ments as  to  the  age  and  value  of  the  buildinfcs 
are  expressions  of  opinion,  not  warranties.— 
Home  Ins.  Co.  of  New  York  r.  Overtnrf,  74 
N.  E.  47,  35  Ind.  App.  361. 

For  Cases  prom  Other  States. 

See  28  Cent.  Dig.  Insurance,  SS  597-O00- 
See,  also,  19  Cyc.  p.  687 :   note.  29  Am- 
Dec.  616 ;  note,  23  Am.  Rep.  74. 

§  282.  Title  or  Interest  of  Inssred. 

Change  of  title  or  interest  as  breach  of  prom- 
issory warranty,  covenant,  or  conditioD  sob- 
sequent,  see  post,  fi  328. 

Pleading,  see  poet,  $|  632,  641. 

Presumptions  and  burden  of  proof,  see  post,  f 
646. 

Waver  of  forfeiture,  see  poet.  SS  377,  3S9.  390- 
Weiffht  and  sufficiency  of  evidence,  see  post,  I 

(Xj5. 
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[a]  (Sap.  1890} 
Wheie  the  validity  of  tlw  Insnranee  is 
made  to  depend  on  the  assured  being  the  ab- 
solute and  unconditional  owner  of  the  true  ti- 
tle of  the  property  iaauzed,  a  failure  to  set 
forth  the  title  with  substantial  accuracy  ren- 
ders the  policy  Toid,  not  only  as  to  the  pnp- 
erty  the  title  to  which  is  not  truly  represented, 
but  all  other  property  covered  by  the  same 
policy,  and  subject  to  the  same  risk.  This  is 
so,  even  though  the  owner  had  no  intention  to 
deceive.  This  rale  has  no  application,  however, 
in  case  it  appears  that  the  agent  of  the  insur- 
ance company,  who  consummated  the  contract 
and  issued  the  poli<7,  was  informed,  or  knew, 
of  the  true  state  of  the  title,  or  ownership  of 
the  prDperty.~QeiBs  t.  Franklin  Ins.  Co.,  24 
N.  E.  99,  123  Ind.  172.  18  Am.  St  Rep.  324. 

Ad  insurance  policy  on  several  articles  of 
personal  property,  for  separate  sums,  aggrei^at- 
ing  $1,000,  provided  that  it  should  be  void  in 
case  the  insured  was  not  the  sole,  absolute,  and 
unconditional  owner  of  the  property.  One  of 
the  articles,  insured  for  $35Q.  had  been  bouf^ht 
on  credit,  and  the  insured  had  stipulated  that 
tbe  title  should  not  pass  until  the  price  was 
fully  paid.  Held,  that  the  entire  policy  was 
void;  the  contract  being  entire. — Id. 

tt>]    (A  pp.  1897) 

The  insured*B  interest  is  "other  than  the 
entire,  unconditional,  and  sole  ownership,"  if 
be  owns  only  the  undivided  half  of  the  property 
when  insured.— Sisk  v.  Citizens'  Ins.  Co.,  16 
Ind.  App.  565,  45  N.  E.  801. 

[e]    <Apv.  1897) 

Untit  the  death  of  the  husband,  leaving 
her  surviving,  the  wife  has  no  claim  on  realty 
owned  by  him  In  fee  and  conveyed  by  him 
alone  after  the  marriage;  and  hence  the  hus- 
band's grantee  becomes  "absolute  owner**  of  the 
property,  within  the  meaning  of  a  question  la 
an  application  for  insurance  thereon,  the  an- 
swer to  which  was  made  a  warranty.— Ohio 
Fanners'  Ins.  Co.  r.  Bevis,  18  Ind.  App.  17, 
40  N.  E.  928. 

m    (APV.  IMS) 

A  fire  policy  Bt^ttilated  tliat  it  should  be 
void  if  the  interest  of  the  insured  in  the  prop- 
erty were  otherwise  than  unconditional  and 
sole  ownership.  Prior  to  the  issuance  of  the 
policy  the  insured  executed  a  deed  conveying 
tbe  property  to  a  third  person.  The  deed  was 
without  consideration,  and  prepared  without 
the  knowle^e  or  consent  of  the  grantee  there- 
in. It  was  never  delivered,  and  the  insured 
retained  possession  thereof  except  for  the  time 
it  was  recorded.  The  insured  kept  possession 
of  the  property,  and  exercised  absolute  domin- 
ion over  It  The  deed  was  not  to  have  any 
effect  except  in  the  event  of  tlie  insu^'s  death 
before  the  death  of  her  husband.  Held,  tiiat 
the  insured  was  the  unconditional  and  sole 
owner  of  tbe  property  covered  by  the  policy. 
-Franklin  Ins.  Co.  v.  Feist.  08  N.  £.  188, 
31  Ind.  App.  30a 


[e]    (App.  IMS) 

A  pc^cy  insuring  the  "Crawfoidsville  San- 
itarium" against  loss  or  damage  by  fire  to  cer- 
tain personal  property  was  not  void  because 
the  property  was  owned  distrlbutively  by  cer- 
tain of  the  persons  doing  business  under  such 
trade-name,  each  of  whom  had  an  insurable 
interest  therein. — New  Hampshire  Fire  Ins.  Co. 
V.  Wall,  75  N.  E.  668,  36  Ind.  App.  238. 

Fob  Cases  from  Otheb  States, 

See  lis  Cent.  Dio.  Insurance.  §S  601-630. 
See,  also,  19  Cyc.  pp.  689-6»9;   notes,  18 

L.  R.  A.  481,  2  L.  R.  A.  (N.  S.)  512,  4 

U  R.  A.  (N.  S.)  231. 

§  283.  lacmiiliranoes. 

Admissibility  of  evidence  of  waiver  of  for- 
feiture, see  post,  S  664. 

Pleading,  see  poet,  S  645. 

Subsequent  incumbrances  as  breach  of  promis- 
sory warranty,  covenant,  or  condition  subse- 
quent, see  post,  $  330. 

Waiver  of  forfeiture,  see  post,  H  377,  388,  380. 

[a]  (Sop.  1868) 

Where  a  policy  of  insurance  against  loss 
by  fire  contained  a  stipulation  that  the  survey 
should  be  taken  as  a  part  of  the  policy  and  a 
warranty  on  tbe  part  of  the  assured,  a  false 
answer  in  the  survey  as  to  tbe  incumbrances 
on  tlie  property  is  material  to  the  rislc,  and 
constituted  a  good  defense  to  a  suit  on  the  poli- 
cy.—Cox  V.  ^tua  Ins.  Co.,  29  Ind.  586. 

[b]  (Sup.  18S3) 

A  false  representation  by  the  insured  in 
his  application  for  insurance  that  there  is  no 
lien  on  the  property  against  the  loss  of  which 
he  wishes  to  be  insured  avoids  a  policy  issued 
upon  the  application.— Indiana  Ins.  Co.  v. 
Brehm,  88  Ind.  578. 

[c]  (Sup.  1884) 

Where  the  charter  of  an  insurance  com- 
pany contained  a  provision  authorising  the 
company  to  make  contracts  of  insurance  in  all 
cases  where  the  insured  had  title  in  fee  simple 
unincumbered,  and  declaring  that  if  the  in- 
sured had  a  less  estate  therein,  or  if  the  prem- 
ises were  incumbered,  the  policies  should  be 
void,  unless  the  true  title  of  the  assured  or  the 
incumbrance  on  the  premises  be  expressed 
therein,  and  in  an  action  on  a  policy  It  was 
alleged  and  admitted  by  the  assured  that  there 
were  incumbrances  on  the  premises  which  were 
not  expressed  in  the  policy  in  suit,  tbe  policy 
was  void.— Leonard  v.  American  Ins.  Co.,  97 
Ind.  299. 

It  is  a  good  defense  to  an  action  on  a  fire 
insurance  policy  that  it  was  represented  in 
the  application  that  the  property  was  free  from 
incumbrances,  when  in  fact  there  were  several 
judgment  Hens  thereon.— Id. 

[d]  (Sap.  1889) 

An  applicant  for  insurance  is  not  bound 
unless  inquired  of  to  disclose  whether  or  not 
the  property  insured  is  Incumbered.— Continen- 
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tal  Ins.  Co.  T.  Maons,  22  N.  B.  78,  120  I&d. 

30,  5  L.  R.  A.  43ilX 

[e]  (Sap.lSdl) 

Wliere  judgment  creditors  agreed  to  the 
appointment  of  a  person  to  collect  rents  from 
[)roperty  owned  by  the  Jodnment  debtor  to  be 
applied  to  the  payment  of  Ibe  judgment,  which 
renta  were  more  than  Bufflcient  to  satisfy  the 
jiiilgnieut,  the  jiidgmeot  at  once  ceased  to  be  a 
lien  on  the  property  within  a  provision  in  an 
insurance  policy  with  reference  to  incumbranc- 
es.—CoDtinental  Ins.  Co.  V.  Vanlue,  2ti  N.  E. 
110,  12G  iDd.  410,  10  U  R.  A.  »43. 

Where  a  mortgage  vaa  placed  on  insured 
property  prior  to  the  isBuance  of  the  insurance 
which  coDBtituted  a  breach  of  a  cunditioQ  In  a 
policy  against  incumbranceB,  it  was  iinniaterial 
that  tlie  mortgagor  acted  in  good  faith,  belier- 
ing  that  the  mortgage  was  not  an  incum- 
brance.— Id. 

Payment  of  a  judgment  which  is  a  lien 
on  the  property  of  a  replevin  bail  of  the  judg- 
ment debtor,  to  an  agent  of  the  judgment  cred- 
itors, extinguishes  the  lien  within  the  meaning 
of  a  condition  an  insurance  policy  that  it 
shall  be  void  if  there  is  any  legal  incumbrance 
on  the  property,  tliough  uo  satisfaction  is  re- 
corded.—Id. 

It]  (Bvp.  18M) 
The  discharge  of  an  existing  mortgage  and 
the  execution  of  a  new  one  to  a  different  par- 
ty is  not  such  a  Tiolation  of  a  warranty  relat- 
ing to  incumbrances  in  an  insurance  policy  as 
forfeits  the  rights  of  the  assured  under  the  pol- 
icy.—BowluB  r.  Pbenlx  Ins.  Co.,  32  X.  E.  319, 
133  Ind.  106,  20  L.  R.  A.  400. 

^Mle^e  a  policy  of  insurance  contains  a 
warranty  against  incumbrances,  increasing  an 
existing  incumbrance  avoids  the  policy. — Id. 

[g]  (App.  1895) 

A  provision  of  forfeiture  in  nn  InsuraDOp 
policy  if  the  property  was  incuml>ered  unless 
80  represented  and  expressed  in  the  written 
part  of  the  policy  is  valid  and  enforceable. — 
German  Mut.  Ins.  Co.  t.  Kiewedde,  39  N.  E. 
r>34,  11  Ind.  App.  624. 

[h]  (App.  1S97) 

A  condition  in  a  policy  of  insurance  on 
personal  property  that  it  shall  be  void  if  the 
pi-opprty  is  or  shall  become  incumbered  by 
iiiortgHge  is  valid.— Shaffer  v.  Milwaukee  Me- 
chuniis'  Ins.  Co.,  46  N.  E.  557,  17  Ind.  App. 

[1]    lApp.  1S99) 

Whether  a  mortgage  on  insured's  chattela 
was  ever  delivered,  so  as  to  constitute  an  in- 
cumbrance, in  violation  of  the  policy,  ia  a  Ques* 
tion  for  the  jury,  though  O.,  the  owner,  signed 
and  acltnowledged  the  mortgage  to  D.,  and 
caused  it  to  be  recorded;  it  not  appearing  that 
D.  or  O.  ever  agreed  that  it  should  be  given, 
or  that  D.  ever  requested  0.  to  give  it,  and 
there  being  no  testimony  that  it  wu  ever  de- 
livered to  D.  or  any  one  for  him,  bat  O.  testify- 
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ing  that  he  never  delivered  it  Or  the  note  It 
was  to  secure,,  and  D.  that  he  knew  nothing  itf 
it  till  after  the  fire,  though  0.  had  said  he 
would  give  him  a  mortgage  on  some  lots,  ind 
S.  was  to  look  after  such  a  mortgage  for  him. 
—Phoenix  Ins.  Co.  T,  Overman,  S2  H.  E.  Til, 
21  Ind.  App.  816. 

m     fApp.  ISM) 

Where  a  policy  provided  that  assnred 
should  notify  the  insurer  of  any  incumbrtnce 
on  the  projierty  either  at  the  time  the  policy 
was  issued  or  during  its  continuance,  failtin 
to  give  notice  of  an  incumbrance  existtne  at 
the  time  of  issuance  Is  a  breach  of  coadiiioo 
avoiding  the  policy.— Indiana  Ins.  Ca  v.  Prin- 
gle.  52  N.  E.  821.  21  Ind.  App.  559. 

Fob  Cares  fbou  OrnER  States, 

See  28  Cent.  Dig.  Insurance.  H  63C-G5L 
See,  also,  10  Cyc.  pp.  700-703;  note,  K 
Am.  Rep.  629. 


fi  288.  Other  inanrauiee. 

Allegations  in  pleadings,  see  post,  I  63(1 
As  affecting  amount  of  insurer's  Uabillty,  aee 

post,  I  604. 
Breach  of  promissory  warranty,  covenant,  or 

condition  subsequent  by  procuring  tdditioni) 

insurance,  see  post,  {  336. 
Insertion  of  false  answer  in  application  br 

agent,  see  post,  |  379w 
Pleading,  see  post,  f  640. 
Wavier  of  forfeiture,  aee  post,  |  875. 

[a]  (Sop.  1SS2) 

Where,  in  an  application  for  fire  insnnoce 
on  personal  property,  the  question,  "What  ott- 
er insurance  is  there  on  the  property,  in  what 
office,  and  at  what  rate?"  was  answered  '"buiM- 
ing  in  North  America,  $4,000,"  the  insured  can- 
not claim  that  the  question  referred  only  to 
the  personal  property,  so  as  to  render  immate- 
rial his  failure  to  mention  ottier  insurance  on 
the  building.— Plioeniz  Ins.  Co.  Bentm,  87 
Ind.  132. 

[b]  (App.  1905) 

The  fact  that  an  applicant  for  fire  Inso^ 
ance  does  not  state  that  he  liaa  inauraaee  od 
property  other  than  that  to  be  covered  by  the 
insurance  applied  for  does  not  invalidate  the 
policy.— Home  Ins.  Co.  of  New  York  T.  Orer- 
turf,  74  N.  E.  47,  35  Ind.  App.  361. 

Where  a  fire  policy  provides  that  it  shall 
be  void  if  the  insured  has  other  insurance,  un- 
less consent  thereto  is  endorsed  on  the  policy, 
the  fact  that  insured  bad,  at  the  time  of  ip- 
plication,  other  insurance  which  he  did  not 
disclose  renders  the  policy  unenforceable.— M. 

An  answer,  in  an  action  on  a  fire  policy, 
alleging  a  condition  on  such  policy  nnUifyinf 
the  same  on  account  of  undisclosed  additional 
insurance,  and  further  alleging  that,  immedi- 
ately after  the  company  ascertained  tncb  ad- 
ditional Insurance,  It  elected  to  avoid  the  pol- 
icy and  return  the  unearned  portion  ot  the 
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premium,  which  plaintiff  refused  to  accept, 
states  a  dcfenae,— Id. 

Fob  Cases  rou-  Otheb  States, 

Ske  28  C^NT.  Dig.  Insarance,  H  660-669. 
See,  alw,  19  Crc.  pp.  70S-706.  26  Gya  p. 
001. 


(C)  MATTERS  RELATING  TO  PERSON 
INSURED. 

Breach  of  promtssoiy  warranty,  coreoant,  or 

condition  iiubseqaent,  see  post,  |  841. 
Pleading,  see  post,  |  640. 

I  201.  H«altli  and  phjsieml  oondltlom. 

Mutual  benefit  insoraDce,  see  post,  H  723,  820. 
Pleading,  see  post,  i  640. 
Qaestions  for  jury,  see  post,  §  GUK. 
Verdict  and  findings,  see  post,  {  670. 
Waiver  of  forfeiture,  see  post,  S  d8&. 

[a]  (Sup.  1872) 

QuestioQs  propounded  to  and  answered  by 
the  insured  in  his  application  for  a  policy  are 
designed  to  induce  a  full  and  fair  statement 
of  the  physical  condition  of  the  applicant,  and 
the  answers  are  warranties  that  the  facts  are 
as  stated.  Where  the  applicant,  to  a  question 
in  the  application  whether,  since  childhood,  he 
had  had  "spitting  of  blood,"  answered,  "No," 
which  was  untrue,  held,  that  the  answer  was 
material,  and  also  a  warranty  that  he  had  not 
had  "spitting  of  blood"  from  any  cause.— Mu- 
tual Ben.  life  Ins.  Co.  t.  Miller,  39  Ind.  475. 

[b]  (Sn*.  UT4) 

Answers  made  in  an  application  for  life 
insarance  to  questions  touching  the  health,  etc., 
of  the  person  to  be  insured,  are  warranties. 
Knowledge  on  the  part  of  the  applicant  as  to 
the  truthfulness  of  the  answers  is  not  material 
to  an  action  on  the  policy,  defended  on  the 
ground  that  the  risk  was  increased  by  a  dis- 
ease the  existence  of  which  was  denied  fay  one 
of  the  answers.— Mutual  Ben.  Life  Ins.  Go.  t. 
Cannon,  48  Ind.  2G4. 

[c]  (Sap.]8S4) 

A  denial  in  an  application  for  an  insur- 
ance policy  that  assured  had  any  of  the  spec- 
ified diseases,  though  he  bad  been  once  or 
twice  temporarily  attacked  by  one  of  them,  will 
not  avoid  the  policy.— North  Western  MuL  Life 
Ids.  Co.  t.  Heimann,  93  Ind.  24. 

m    <S«P*  1SS8) 

The  court  instructed  that  if  assured  had, 
at  the  time  of  his  application,  some  affection 
or  ailment  of  one  or  more  of  the  organs  in- 
quired about  tlierein,  bo  well  defined  and  mark- 
ed as  materially  to  derange  for  a  time  the  func- 
tions of  such  organs,  such  ailment,  whether 
known  to  him  or  not,  would  avtrid  the  policy, 
and  that  this  would  be  so  of  Bright's  disease 
of  the  kidneys,  such  a  disease.  Held  correct. 
—Continental  Life  Ins.  Co.  t.  Yung,  113  Ind. 
359.  15  N.  E.  220.  3  Am.  St  Rep.  630. 


[e]     (Sap.  1898) 

Where  insured,  while  a  boy,  received  in- 
juries from  wliich  he  recovered  so  that  they  did 
not  increase  his  liability  to  accidental  injury, 
or  contribute  to  the  accident  which  resulted  in 
his  death,  hia  iwlicy  was  not  forfeited  by  a 
statement  In  his  application  that  he  had  never 
been  physically  Injured,  or  subject  to  bodily  or 
mental  infirmity  or  disease;  the  insured  being 
entitled  to  a  liberal  construction  in  his  favor. 
—Standard  Life  &  Acc.  Ins.  Co.  t.  Martin,  133 
Ind.  376.  33  N.  B.  105. 

It]    (App.  IMS) 

Under  a  life  policy  providing  that  no  ob- 
ligation is  assumed  unless  on  the  date  of  de- 
livery thereof  the  insured  is  alive  and  in  sound 
health,  the  fact  that  between  the  dates  of  the 
application  and  the  delivery  of  the  policy  in- 
sured was,  on  inquest,  found  to  be  insane,  and 
was  committed  to  an  asylum,  remaining  insane 
until  the  time  of  his  death,  established  such  a 
breach  of  the  contract  as  relieved  the  insurer 
of  liability.— Metropolitan  Life  Ins.  Co.  v.  Wil- 
lis, 76  N.  E.  560,  37  Ind.  App.  48. 

[g]    (App.  1909) 

"Insanity"  in  the  question  in  an  examina- 
tion for  life  insurance  as  to  whether  insured's 
father  had  "insanity  or  other  hereditary  dis- 
ease" refers  to  a  disordered  mind  from  a  dis- 
eased or  defective  braiu,  and  not  necessarily  to 
a  mere  temporary  mental  disturbauce  during  a 
weakened  condition  from  typhoid  fever.— Iowa 
Life  Ins.  Co.  V.  Haugftton,  87  N.  E.  702. 

Fob  Cases  from  Other  States, 

See  28  Cent.  Diq.  Insurance.  H  681-690. 
694-^96. 

See.  also,  25  Cyc.  pp.  810-^13;  note,  53 
L.  R.  A.  193;  notes,  3  Am.  St  Rep.  634, 
10  Am.  St.  Rep.  242. 

S  292.  Medloml  attendance. 

Admissibility  of  evidence,  see  post,  f  655. 
Verdict  and  findings,  see  pMt,  {  670. 

[a]     (App.  1893) 

Where  a  life  insurance  policy  provides 
that,  if  any  statements  in  the  application  are  in 
any  material  respect  untrue,  the  company  may 
cancel  the  policy,  a  false  statement  in  the  ap- 
plication that  the  applicant  had  not  required 
the  services  of  a  physician  for  seven  years  will 
not  be  construed  as  a  warranty  so  as  to  avoid 
the  policy. — Union  Cent.  Lafe  Ins.  Co.  r.  Pauly, 
8  Ind.  App.  85,  36  N.  E.  190. 

[b]  (App.l»00) 

A  statement,  In  an  application  for  life  In- 
surance, Uiat  the  insured  had  not  consulted  a 
physician  within  a  certain  period,  was  material 
to  the  rl^,  within  the  meaning  of  the  laws 
of  Pennsylvania,  under  which  the  pblicy  was 
issued,  which  provides  that  the  falsity  of  a 
statement  In  an  app1icati<»i  for  life  insurance 
shall  be  no  defense  to  an  acti<m  on  the  polity 
unless  material  to  the  risk;  and  hence,  such 
statement  being  false,  no  recovery  can  be  had 
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no  the  policy.— Fidelity  Miit.  Life  Ass'n  of 
Philadelphia  t.  McDaniel,  57  N.  £.  G45,  25 
Ind.  App.  608. 

Ic]     (App.  IMS) 

InHuied,  io  an  application,  was  asked  the 
naiiip  and  residence  of  his  physician,  "the  one 
whom  you  have  personally  employed  or  con- 
sulted," to  which  he  answerod,  "Have  none," 
In  an  action  on  the  policy,  it  was  found  that 
he  had  previously  personally  consulted  a  phy- 
sician with  respect  to  his  health,  but  that  he 
had  not  "personally  employed  a  physician." 
Held,  that  the  finding  did  not  establish  a 
breach  of  warranty  in  the  an»tt'er  to  such  ques- 
tion.—Haugb  ton  T.  ^tna  Life  Ids.  Co.,  42  Ind. 
App.  D27,  85  N.  B.  125.  ]<^. 

For  Cases  fbom  Other  States, 

See  2S  Cent.  Dio.  lasurance,  GQl,  602. 
See,  alBO,  25  Cyc.  p.  816. 

i  293.  FamUy  history. 

Pleading  matters  of  fact  or  concIOBioiiB  relat- 
ing to,  see  PiXADiNG,  g  8. 

Fob  Gases  fbou  Otbeb  States, 

See  28  Cent.  Dig.  Insurance,  8  693. 
See,  also,  25  Cyc.  p.  SX& 

S  2B8.  Xntereit  of  Mimed  or  boaeftelmvy. 

[8]  (8np.l893) 
The  application  for  insurance  contained 
tfae  following:  "Write  policy  payable  in  case 
of  death  *  *  *  to  Mrs.  [name  of  Insured] 
whose  relation  to  me  is  that  of  wife."  HHd, 
where  insured  was  a  single  man,  that  the  state- 
ment in  the  application  was  neithw  a  warranty 
nor  a  material  representatJon.— Standard  Life  & 
Acc.  Ins.  Co.  V.  Martin,  133  Ind.  376^  33  N. 
E.  105. 

FoH  Cases  fbom  Other  States, 

See  28  Cent.  Dig.  Insurance,  S  677. 
See,  also,  25  Cyc.  p.  821. 

§  300.  Prevloiu   appUoatloB  for  tarar- 

amoe. 

Insertion  of  false  answer  in  appHcatloa  by 

agent,  see  post,  {  379. 
Verdict  and  findings,  see  post,  8  670. 

W    (App.  1908) 

A  breach  of  warranty  in  a  negative  answer 
to  a  question  as  to  whether  any  proposal  or 
application  to  insure  made  to  any  other  com- 
pany had  not  been  granted  or  the  policy  or  cer- 
tificate had  been  issued  for  a  different  amount 
or  of  a  diECerent  kind  than  that  applied  for, 
etc.,  was  not  shown  by  the  fact  that  insured 
had  previously  applied  for  a  policy  in  another 
company,  as  such  company  might  have  accept- 
ed the  risk  and  issued  the  policy,  and  insured 
might  either  have  refused  to  accept,  cancelled 
or  surrendered  it.— Haughton  v.  Mtna.  Life 
Ins.  Co.,  42  Ind.  App.  527,  85  N.  R  125.  1050. 


Fob  Cases  fbou  Otheb  States, 

See  28  Cekt.  Dig.  Insurance,  i  GTO: 
See,  also,  25  Cyc.  p.  819;  not^  55  L.  B. 
A.  122,  4  L.  R.  A.  (N.  S.)  247. 


X.  FORFEZTTTIIE  OF  POZJCT  FOR 
BREACH  OF  PBOIOSSORT  WAR- 
RANTY, COVEirANT,  OB  COKBI- 
TION  SUBSEQUEICT. 

.\dmi!^sibilily  of  evidence,  see  post,  S  654. 

Construction  against  forfeiture,  see  ante,  {  146. 

Eatop|>el  or  waiver  affecting  right  to  'forfeit 
policy,  see  poet,  g§  371^00. 

Instructions,  see  post,  S  GC9. 

Mutual  benefit  insurance,  see  post,  §S  744-TG3. 

Pleading  breach  of  promissory  warranty,  cove- 
nant, or  condition  subsenuent,  see  post,  !  &tO. 

Pleading  matters  of  fact  or  conclusions  relating 
to,  see  Pleading,  §  8. 

Pleading  performance  or  waiver  of  conditions, 
see  post,  S  634. 

Powers  of  mutual  insurance  company  in  gea- 
eral,  see  ante,  §  57. 

Presumptions  and  burden  of  proof,  see  post,  | 
G46. 

Questions  for  jury,  see  post,  |  668. 

Right  to  recoTeiy  of  premium  paid,  see  ante, 

§  198. 

Weight  and  saffidency  of  evidence,  see  post,  | 
6G5. 

(A)  GROUXDS  IN  GENERAL. 

Avoidance  of  policy  for  misrepresentation, 
fraud,  or  breach  of  warranty  or  condition,  see 

ante,  g§  274^-288. 

g  304.  CoutinniAK  or  promisaory  warfia- 

ties. 

[a]    (Snp.  ISei) 

An  executory  stipulation  or  promissorj 
warranty,  inserted  in  a  policy  of  insurance,  be- 
comes a  binding  condition  on  the  assured,  and 
requires  a  strict  performance ;  and  the  breach 
of  it.  whether  the  thing  warranted  is  material 
or  not,  renders  the  policy  void  from  its  in- 
ception.— Grant  v.  Lexington  Fire,  Life  &  3lar- 
ine  Ins.  Co.,  5  Ind.  23,  Gl  Am.  Dec.  74. 

lb]  (App.  UM) 
An  application  for  insurance,  the  meffical 
examiner's  report,  and  an  "agreement"  contaia- 
ing  warranties  were  all  one  pftper,  executed  at 
the  same  time.  The  agreement,  redting  that 
it  was  part  of  the  policy,  was  signed  by  in- 
sured ;  the  medical  report  by  the  examiner  fol- 
lowed; and  the  whole  was  Indorsed,  "Applica- 
tion to  the  N.  Auoclation."  Heltf,  that  the 
"agreement**  was  part  of  the  contract,  and  a 
promise  therein  was  a  promissory  warranty.— 
Northwestern  Masonic  Aid  Ass'n  v,  Bodartha. 
53  N.  R  787,  23  Ind.  App.  121,  77  Am.  St 
Rep.  414. 

Fob  Cases  fbom  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  S  608. 
See,  also,  19  Cyc.  p.  708,  25  Cyc.  p.  Sll. 
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S  306.  CmdltioBB  ndbaaaiiawt. 

Fob  Cases  fbok  Other  States, 

See  28  Cekt.  Dio.  Insurance,  H  699-702, 

763,  82& 
See,  also,  25  Grc  p.  821. 

§  SOT.           Condltioma  Im  gemenL 

M  (Svp.i8n) 
Though  a  letter  in  which  application  for 
inmirance  was  made  stated  that  .a  certain 
amount  of  insurance  would  be  maintained,  still, 
there  being  no  reference  in  the  policy  to  an  ap< 
plication,  and  It  being  provided  by  the  policy 
that  if  an  application  was  referred  to  therein 
it  should  be  a  part  of  the  contract  and  a  war^ 
ranty  by  the  assured,  the  policy  waa  not  Is- 
sued on  the  condition  that  the  amount  of  insur- 
ance  named  should  be  maintained. — Citizens' 
Ins.  Co.  T.  Hoffman,  128  Ind.  370,  27  N.  E!. 
745. 

Fob  Cases  pboh  Otheb  States, 

See  28  CEm.  Dio.  Insurance,  {  699. 
See.  also,  25  Cyc.  pp.  821,  1519. 

-1 308.  —  FnlftllmaBt  or  bnaab. 

M    (Snp.  18S4) 

A  substantial  compliance  with  the  stipula- 
tions usually  found  in  insurance  poll<^  is  all 
that  is  requisite  for  the  validity  of  the  contract 
—Kentucky  Mut  Ins.  Co.  r.  Jenks.  5  Ind.  9& 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  dig.  Insurance,  §§  700,  701. 

i  310.  Jfotioe  and  prooMdlns*  to  stre  et- 
tsot  to  f  orf ^tnvo. 

Mutual  benefit  insurance,  see  post,  |  756. 

W    (App.  1897) 

An  insurance  policy  provided  that  on  fail- 
ure to  pay  a  preminna  the  insurer  might,  at  Its 
election,  avoid  the  policy,  wheieupon  all  premium 
notes  not  then  due  should  be  surrendered  to  in- 
sured. The  premium  notes  provided  that  on 
such  nonpayment  the  policy  shonld  be  void  at 
the  insurer's  option  without  notice ;  and  condi- 
tions printed  on  the  policy  and  made  a  part  of 
it  provided  that  on  such  nonpayment  the  policy 
became  void  without  action  by  the  insurer. 
held,  that  the  provision  requiring  an  election 
and  a  surrender  of  the  unmatured  notes  pre- 
vailed, being  most  favorable  to  the  insured.— 
Union  Cent.  Life  Ins.  Co.  t.  Jones,  47  N.  E. 
342,  17  Ind.  App.  592. 

Cb]   (App.  1907) 

The  avoidance  of  an  Insurance  policy  be- 
cause of  a  breach  of  a  warranty  therein  con- 
tained constitutes  an  election  and  not  a  waiver. 
—Modem  Woodmen  of  America  v.  Vincent  40 
Ind.  App.  711,  80  N.  R  427,  82  N.  E.  475. 

[c]    (App.  1910) 

Where  an  insurance  policy  was  payable  to 
a  third  person  as  beneficiary,  and  after  insured's 
death  the  tteneficiary  sued  thereon,  a  tender  of 
statu  quo  necessary  to  the  enforcement  of  a  for- 
feiture on  facts  alleged  to  have  been  first  dis- 


covered by  the  Insurer  after  Insured's  death 
should  have  been  made  to  the  beneficiary,  and 
not  to  the  widow  or  legal  representative  of  In- 
sured.—American  Cent  Life  Ins.  Co.  t.  Rosen* 
Btein,  92  N.  E.  380. 

Fob  Cases  feom  Otheb  States, 

See  28  Gent.  Dio.  Insurance,  iS  703,  761, 

780,  826,  840,  901. 
See,  also,  19  Cyc.  p.  712. 

S311.  ParUas  aflootod  by  forfaitim  of 
policy, 
[a]    <8vp.  1898} 

The  beneficiary  of  an  Insurance  policy  takes 
his  interest  subject  to  a  condition  of  the  policy 
that  it  shall  be  void  unless  premiums  are  paid 
when  due. — Forbes  v.  Union  Cent.  Life  Ins. 
Co.,  51  N.  E.  84,  151  Ind.  89. 

tb]    (App.  1898) 

The  rights  of  the  beneficiary  under  an  or- 
dinary life  insurance  policy  cannot  be  impaired 
by  any  statement  of  the  insured  subsequent  to 
the  execution  of  the  policy. — Masons'  Union  Life 
Ins.  Ass'u  T.  Brockman,  50  N.  &  493.  20  Ind. 
App.  206. 

[o]  (App.  1899) 
A  mortgagee  to  whom,  by  consent  of  insur* 
er,  a  loss  is  made  payable  as  bis  interest  may 
appear,  Is  not  an  assignee  of  the  policy  in  the 
sense  that  a  new  contract  is  created  with  Insur- 
er, but  be  is  bound  by  an  agreement  in  the  policy 
against  other  insurance  by  insured.— Franklin 
Ins.  Co.  T.  Wolff,  54  N.  E.  772,  23  Ind.  App. 
549. 

Fob  Cases  fbom  Otheb  States, 

See  28  Cent.  Dio.  Insurance,  §$  704-708, 

762,  781,  827.  841.  874,  890,  903. 
See,  also,  19  Cyc.  p.  713,  25  Cyc  p.  822; 

note,  58  Am.  St  Bep.  667. 


(B)  MATTERS  RELATING  TO  PROPERTY 
OR  INTEREST  INSURED. 

S  312.  Snbjaots  of  marino  liwiiraBoo  in 
general. 

U]      (Snp.  1354) 

A  stipulation  In  a -policy  of  Insurance  on 
a  flatboat,  provided  that  the  boat  should  be 
manned  with  a  certain  number  of  hands.  Held, 
that  this  was  an  executory  stipulation  or  prom- 
issory warranty,  which  required  a  strict  per- 
formance, and  for  a  breach  of  which  the  policy 
would  be  void  from  its  inception,  and  that  the 
cook  was  a  competent  hand  under  this  stipula- 
tion.—Grant  T.  Lexington  Fire,  Ufe  &  Marine 
Ins.  Co.,  5  Ind.  23,  61  Am.  Dec.  74. 

In  an  action  on  a  policy  of  insurance  is- 
sued on  two  flatboats  and  their  cargoes  of  hay, 
wherein  it  was  stipulated  that  the  boats  should 
be  manned  with  a  competent  number  of  hands, 
and  thst  it  might  be  lawful  for  them  to  touch 
at  intermediate  points  between  L.,  the  shipping 
point,  and  N.,  the  point  of  destination,  with  the 
privilege  of  coasting,  and  transacting  any  law- 
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fnl  bosioesi  connected  with  the  TOTSge,  evidence 
of  a  nsage  among  liay  shippers  to  land  at  F.,  a 
point  between  L.  and  X.,  and  there  remsin  un- 
til sales  are  made,  and  that  flatboat  hands  have 
a  right  to  demand  their  pay  and  be  discbsTged 
at  that  point,  la  competent  for  the  purpose  of 
sbowiog  that  the  discharge  of  the  bands  was 
not  in  contravention  of  the  terms  of  the  policy, 
as  the  Insurance  company  must  be  presumed  to 
have  contracted  with  relation  to  such  usage.— Id. 

[b]  (BVP.1W1) 

Notice  to  insurers  of  a  uniform  usage  to 
carry  particular  goods  on  deck  is  not  necessary 
to  the  implication  tliat  they  Insured  a  vessel 
with  reference  tliereto,  rince  they  are  bound  to 
know  the  general  usages  of  the  particular  trade 
in  which  the  vessels  insured  by  them  are  en- 
KHged.—Toledo  Fire  &  Slarine  Ins.  Co.  v. 
Speares,  16  Ind.  52. 

Fob  Cases  fsou  Other  States, 

See  28  Cent.  Dig.  Insurance,  |$  TU!>,  711- 
721. 

See,  also.  2U  Cyc.  pp.  G25-6o0. 

1 314.  Devlmtlom  or  otkar  ehauicfl  of  toj- 

[a]    (Sup.  ISM) 

A  policy  of  insurance  was  issued  on  two 
flatboats  loaded  with  hay,  for  the  voyace  from 
LawreDceburgh  to  New  Orleans,  and  eigbt  days 
thereafter.  It  contained  a  stipulation  that  they 
might  touch  at  intermediate  points,  with  the 
privilege  of  coasting  and  transacting  any  law- 
ful business  connected  with  the  voyage,  provided 
tbe  delays  caused  thereby  should  not  exceed  3U 
(lays  in  all.  Three  days  after  tbe  boat  reached 
Freeport,  which  is  three  miles  above  New  Or- 
leans, all  the  hands  but  two  were  paid  off  and 
discharged,  according  to  the  usage  of  the  flat- 
boat  trade.  Freeport  is,  In  practice,  the  New 
Orleans  liay  market,  as  It  Is  the  custom  for  the 
boats  to  stop  there  to  avoid  the  expense  which 
would  otherwise  he  incurred  at  the  New  Orleans 
wharf,  and  parties  desiring  to  purchase  hay  are 
accustomed  to  resort  there.  After  sale  the  boats 
drop  down  to  New  Orleans  to  discharge  their 
cargo.  On  tbe  evening  of  tbe  third  day  after 
one  of  the  boats  arrived  at  New  Orleans,  tbe 
other  being  still  at  Freeport,  the  boats  and  their 
cargoes  were  destroyed  by  a  storm.  It  appeared 
in  evidence  that  such  was  tbe  violence  of  the 
storm  that  the  bay  could  not  have  been  landed 
from  the  boats  and  saved.  Held,  that  tbe  stay 
at  Freeport  was  within  the  stipulation  in  tbe 
policy,  allowing  "coasting,"  etc.— Grant  v.  Lex- 
ington i^re,  Life  &  Marine  Ins.  Co..  S  Ind.  23, 
61  Am.  Dec.  74. 

For  Cases  fbom  Other  States, 

See  28  Cent.  Dig.  Insurance,  H  722-737. 
See,  also,  20  Cyc.  pp.  G25-C34;  notes,  33 
Am.  Dec.  00,  58  Am.  Dec.  <J73. 


1 316.  B«ildiHc>  iM  Bomaml. 

[a]  (Am.  1895) 

Before  there  can  be  a  forfeiture  of  the 
policy  for  a  violation  of  the  condition  agtlist 
increase  ot  the  liasatd  1^  means  within  the  con- 
trol of  the  insured,  it  must  appear  tliat  the  in- 
sured was  goilty  of  wme  act  or  acts  ressd^y 
calculated  to  Increase  the  risk,  and  that  tctasUy 
did  Increase  It— Oermania  Fire  Ins.  Co.  t.  Ste- 
wart, 42  N.  £}.  286.  18  Ind.  App.  627. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dio.  Insurance,  fS  744-747. 
See,  also,  19  Cyc  p.  716. 

S  810.  Ckuca  Ih  ww  of  bsUdlac. 

Questions  for  jury,  see  post,  |  66S. 

M    (App.  UK) 

Where  a  policy  insures  a  building  as  a 
dwelling  house  only,  a  provision  that  the  policy 
shall  be  void  for  any  increase  of  hatard  by 
change  of  nse  or  occupancy  Is  a  continuing  war- 
ranty on  tbe  part  of  the  insured  that  tbe  boose 
shall  be  used  for  no  other  purpose  increasioi; 
the  risk.~Germania  Fire  Ins.  Co.  v.  Deofcsrd, 
3  Ind.  App.  3S1,  26  N.  B.  868. 

Fob  Cases  fbom  Otheb  States, 

See  28  Cent.  Dio.  Insurance,  {{  751-7oG, 
758. 

See,  also,  19  Cyc  pp.  719-723;  note,  30 
Am.  St  Bep.  731. 

§  320.  lUegal  nse  of  bvUdiMC. 

[a]  (Sap.  16T9) 
Where  a  by-law  of  a  mutual  insurance  com- 
pany provides  that,  if  buildings  insured  are  ap- 
propriated to  illegal  purposes,  the  agent  must 
insist  upon  the  removal  of  the  danger,  or  ctn- 
c-eilation  of  the  policy,  tbe  mere  appropriation 
of  an  insured  building  to  illegal  purposes  did 
not  avoid  the  policy.— Behter  T.  German  UnL 
Fire  Ins.  Co.,  68  Ind.  347. 

For  Cases  fboh  Otheb  States. 

See  28  Cent.  Dia.  Insurance,  |  TB>1. 
See,  also,  19  Cyc.  pp.  722,  723. 

S  322.  O^BS"  ^  •eonpanoy  of  bnlldlafr 

Pleading,  see  post,  |  634. 

Waiver  of  forfeiture,  see  post,  H  389,  392.  . 

M  (Sap.isss) 
The  change  of  sleeping  apartments  into  a 
house  of  assignation  and  prosUtntlon  is  wIdilB 
a  condition  of  a  flr«  insurance  p<^icy,  losfclng 
it  void  If  assured  failed  to  notify  the  company 
of  any  change  in  the  nature  or  character  itf  tfie 
occupancy  of  the  Insured  property.— Indians 
Ids.  Co.  t.  Brehm,  88  Ind.  578. 

[bl    (App.  1892) 

A  statement  In  a  6re  insurance  policy  that 
the  property  insured  was  occupied  by  a  tenant  at 
the  date  of  the  contract  amoonted  to  a  wamnty 
that  it  was  so  occupied  at  that  time,  but  not  that 
it  would  continue  to  be  so  occupied. — Evana  v. 
Queens  Ins.  Co.,  5  Ind,  App.  198,31  N.  E.S43. 
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[e]  (App.l8») 

The  parties  to  a  contract  of  Inmrance  have 
a  right  to  stipnlate  that  a  Tolnntar?  change 
in  the  use  or  occupation  of  the  premiaee  in 
which  the  Insured  g»ods  are  situated  to  one  of 
the  greater  baiard,  or  one  that  will  increase 
the  risk,  shall  vitiate  the  policy,  and  the  courts 
cannot  judicially  know  that  a  particular  change 
is  not  an  Increase  of  the  risk  which  will  avoid 
the  policy.— ^tna  Ins.  Co.  of  Hartford,  Conn., 
T.  Norman,  40  N.  E.  1116. 12  Ind.  App.  652. 

Fob  Gaseb  tboh  Otbxb  States, 

See  28  Gent.  Dio.  Inaurance,  f  760. 
See,  also,  19  Cye.  p.  724;  note,  S3  Am.. 
Rep.  832. 

f  323.  Bmlldtng  beooaUiic  vftout. 

Pleading,  see  post.  SI  632,  634.  645. 
Waiver  of  forfeiture,  see  post,  |  882. 

[a]  (Svp.  18T8) 

A  fire  policy  providing  that  so  long  as  the 
building  shall  be  unoccupied  it  shall  cease,  and 
be  of  no  force  or  effect,  does  not  become  void  by 
unoccupancy,  bat  simply  inoperative  until  re- 
occupied.— .S!tna  Ins.  Co.  V.  Meyers,  63  Ind. 
238. 

A  fire  policy  provided  that  so  long  as  the 
building  ^all  be  "unoccupied  *  *  *  these 
presents  shall  cease  and  be  of  no  force  or  effect." 
Held,  that  no  recovery  could  be  had  for  a  loss 
occurring  during  nonoccupancy,  and  that  do 
notice  of  such  nonoccupancy  was  required.— Id. 

[b]  (Sup.  1S»D) 

Where  a  policy  of  iuanrance  provided  that 
it  should  be  void  if  the  buildings  became  vacant, 
the  insured  Is  not  excused  from  bis  breach  of 
contract  in  allowing  them  to  become  vacant  by 
the  fact  that  the  company's  agent  told  bim  that 
a  rule  made  by  the  company  allowed  the  vacan- 
cy of  the  property  for  30  days  after  the  policy 
was  issued,  and  formed  part  of  the  contract,  and 
annulled  the  coudition  in  the  policy,  since  the 
representation  of  the  agent  as  to  the  cEFcct  of 
the  rule  was  only  a  misrepresentation  as  to  the 
company's  legal  liability.— Rogers  v.  Phenlz  Ins. 
Co.,  121  Ind.  570,  28  N.  E.  498. 

[e]  (8«p.  18W) 
A  teuanC  moved  out  March  26th,  after 
which  one  who  had  previously  engaged  the 
bouse  made  some  repairs,  and  kept  two  or 
three  planes  in  the  house,  and  on  March  30th 
put  some  hay  in  the  stable,  and  buried  some 
potatoes  oD  the  premises,  intending  to  move  in 
April  lat  A  fire  Occurred  March  31st.  HeJd, 
that  an  Insurance  policy  conditioned  oV^alnst 
the  premises  becoming  "vacant  or  unoccupied" 
was  avoided.— Continental  Ins.  Co.  of  New  York 
City  V.  Kyle.  324  Ind.  132.  24  N.  E.  727,  9  L. 
R.  A.  81.  19  Am.  St.  Rep.  77. 

[d]    (App.  1892) 

A  provision  of  a  policy  warranted  that 
the  boil  ding  would  continue  to  be  occupied,  ex- 
cept for  a  space  not  longer  than  10  days,  unless 
the  company  gave  its  consent  to  a  longer  period 


S  323 

of  vacancy.  Hdd,  that  If  the  bnildbig  was  not 
occupied  at  the  date  of  the  policy,  but  aftnwards 
became  occupied,  the  continuing  warranty  against 
vacancy  would  attach.— Evana  v.  Queen  Ins. 

Co.,  5  Ind.  App.  108.  31  N.  E-  843. 

Where  a  policy  contained  a  condition  of 
forfeiture  in  case  of  vacancy  for  more  than 
ten  days  without  the  company's  consent  and 
the  company  alleged  breach  of  such  condition,  a 
reply  alleging  that  the  building  was  vacant  at 
the  time  the  policy  was  issued,  and  that  the 
company's  agent  had  notice  of  such  fact,  and 
that  insured  did  not  know  bow  long  it  would 
l>e  vacant,  was  not  demurrable,  since  the  con- 
dition against  vacancy  did  not  attach  until  after 
the  premises  became  ocenpled  and  subsequently 
became  vacant. — Id. 

M     (App.  UM) 

Where  an  insurance  policy  stipulates  that^ 
if  the  buildings  become  vacant  or  unoccupied 
without  consent  endorsed  on  the  poliqr,  it  shall 
be  void,  the  fact  that  the  premises  were  unoc- 
cupied at  the  time  of  the  loss  without  the  con- 
sent of  the  company  in  writing,  or  otherwise, 
that  it  might  remain  unoccupied  for  any  time, 
defeated  the  right  to  recover  the  insurance.— 
Phenix  Ins.  Co.  v.  Rogers,  38  N.  E.  805,  It 
Ind.  App.  72. 

A  provision  in  a  policy  of  fire  insurance 
that  the  premises  shall  not  remain  vacant  more 
than  30  days  allows  a  vacancy  for  a  shorter 
time  only  when  consent  is  given  by  the  com- 
pany.— Id. 

[f]     (App.  1898) 

A  provision  in  a  policy  exempting  the  in- 
surer from  liability  in  case  the  property  insured 
should  become  "vacant,  unoccupied  or  unin- 
habited," must  be  construed  to  mean  that,  if 
the  house  should  cease  to  be  used  as  a  place  of 
human  habitation  or  for  living  purposes,  the 
policy  should  be  null  and  void.— Home  Ins.  Co. 
of  New  Yorii  t.  Boyd,  49  N.  E.  285,  19  Ind. 
App.  173. 

The  tenant  remo\'ed  from  the  premises 
about  a  week  before  the  fire,  and  the  person 
who  had  charge  had  stored  all  his  furniture  in 
one  of  the  rooms,  intending  to  remove  same. 
This  person  bad  not  slept  in  the  house  for 
more  than  a  month,  and  ate  and  had  hi&  wear- 
ing apparel  elsewhere,  although  he  went  there 
occasionally  to  see  if  bis  goods  were  all  right, 
and  once  to  blacken  bis  shoes.  He  did  not  in- 
tend returning  to  the  house  to  live,  and  at  the 
time  of  the  fire  was  in  another  city.  Held,  that 
a  fire  policy,  conditioned  against  the  premises 
becoming  vacant,  unoccupied,  or  uninhabited, 
was  avoided.— Id. 

[Bl    (App.  1898) 

Where  a  policy  provides  that  it  shall  "cease 
and  determine"  if  the  building  covered  should 
be  vacant  or  unoccupied  at  the  time  of  grant- 
ing the  insurance,  or  thereafter  should  become 
so,  no  recovery  can  be  had  if  the  premises  were 
vacant  at  the  time  of  the  fire.— Insurance  Co. 
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of  North  America,  t.  Coombs,  49  N.  2.  471> 
2&  Ind.  App.  331. 

The  occupant  of  the  house  iosured  com- 
menced  to  move  out  at  9  o'clock  a.  m.,  oad  in- 
tended to  complete  the  removal  of  his  household 
goods  in  the  afternoon.  At  noon  of  the  same 
day,  the  house  was  destroyed  by  fire.  The  goods 
that  were  not  taken  were  not  left  because  they 
were  not  needed.  Defendant  was  notlGed  that 
the  house  would  he  vacant  that  evening.  Here 
was  nothing  to  show  the  occupant  was  not  pro- 
ceeding expeditiously  in  the  act  of  removal. 
Held,  that  the  building  was  not  racant,  so  as  to 
avoid  a  policy,  containing  the  condition  that,  in 
case  the  premises  became  vacant  or  uooccupted, 
tbe  policy  woald  be  void.— Id. 

[h]  <8iip.  1906) 
Where  a  fire  policy  contained  a  provision 
that  it  should  be  void  if  the  building  insured 
became  unoccupied,  and  tbe  policy  was  issued 
with  knowledge  that  the  building  was  occupied 
by  a  tenant  and  was  to  be  used  as  a  tenement, 
the  removal  of  the  tenant  without  the  knowl- 
edge of  the  insured  four  hours  before  the  fire 
did  not  render  the  policy  void. — Ohio  Farmers' 
Ins.  Co.  T.  Vogel,  76  N.  B.  977,  166  Ind.  239, 
3  U  R.  A.  (N.  S.)  906.  117  Am.  St.  Rep.  882. 

Where  a  fire  policy  Is  taken  on  tenement 
property,  a  provision  lor  forfeiture  in  case  of 
vacancy  must  be  presumed  to  operate  only 
after  a  reasonable  time  to  obtain  other  tenants. 
-Id. 

Vacancy  provisions  ia  a  fire  policy  are  con- 
strued according  to  the  character  or  lease  of 
the  property  insured. — Id. 

[1]  (App.  1906) 
A  fire  policy  stipulated  that  if  the  "premis- 
es" described  should  become  vacant  the  policy 
should  be  void.  The  property  insured  was  a 
ttam  on  a  farm  referred  to  in  the  policy  as  be- 
ing owned  by  the  assured.  The  contract  was 
made  on  a  form  containing  blanks  adapted  to 
many  kinds  of  proper^,  such  as  "farm  imple- 
ments *  on  the  premises,"  "grain 
•  •  •  on  tbe  premises,"  etc.  The  policy 
provided  that  it  should  not  be  construed  to 
cover  property  located  elsewhere  than  on  the 
"premises"  or  in  the  buildings  described.  Held, 
that  the  provision  that  the  policy  should  be 
void  if  the  premises  should  become  vacant  had 
reference  to  the  occupancy  of  the  farm,  the 
word  "premises"  meaning  the  farm,  and  the 
fact  that  tbe  bam  had  never  had  anything  in  it 
did  not  defeat  a  recovery  for  its  loss. — Home 
Ins.  Co.  V.  Gagen,  70  N.  B.  927,  38  Ind.  App. 
680. 

Fob  Cases  fbou  Other  States, 

See  28  Cent.  Dig.  Insurance,  SS  70^779. 
See,  also,  19  Cyc.  pp.  7^733;   notes.  2 

L.  R.  A.  (N.  S.)  517,  3  L.  R.  A.  (N.  S.) 

966 :  note,  10  Am.  St.  Rep.  390. 


I  326.  Kaaplac  or  naa  of  pr»Ublted  arti- 
oles. 

M    (Aw.  UW) 

A  polifry  on  a  stock  of  hardvare  provided 
that,  notwithstanding  any  nsage  or  custom  of 
trade  or  manufacture,  the  keeping,  naiag,  or 
allowing  dynamite  on  tlie  premises  should  rea- 
der the  policy  void,  unless  otherwise  provided 
by  agreement  indoxsed  on  or  added  to  the  pol- 
icy. An  attached  slip  provided  that  the  insar- 
aoce  should  cover  merehandiae  usually  kept 
for  sale  in  a  retail  hardware  store.  ffeU,  that 
liability  on  the  policy  could  not  be  avoided  be- 
cause dynamite  was  kept  in  stock,  U  it  were 
usual  to  keep  tt  where  the  wtotk.  was  located. 
-Phenix  Ins.  Co.  v.  Walters,  S6  N.  B.  2o7, 21 
Ind.  App.  87,  79  Am.  St  Rep.  257. 

For  Cases  fbom  Otheb  States, 

See  28  Ont.  Dig.  Insurance.  |S  782-791. 
See,  also,  19  Cyc.  pp.  734-738;   note.  97 
Am.  Dec.  788;  notes,  24  Am.  Bep.  150; 
S7  Am.  Rep.  650. 

§  328.  Cluuica  of  title  or  latevest. 

Presumptions  and  burden  of  proof,  see  post,  { 

646. 

Waiver  of  forfeiture,  see  post,  |  37& 

[a]  (Svp.  1846) 

Under  tbe  provision  of  tbe  charter  of  the 
Indiana  Mutual  Fire  Insurance  Company  th&t 
a  policy  issued  by  the  company  shall  be  voii 
when  any  property  insured  shall  be  alieaaied 
by  sale  or  othenpfise,  a  policy  is  rendered  void 
and  the  lien  of  the  company  on  the  property  is 
lost  by  a  sale  or  mortgage  of  tbe  property  by 
the  insured.— McCullocb  v.  Indiana  Mot.  Fire 
Ins.  Co.,  8  Blackf.  50. 

[b]  (Sop.  1864) 

Where  a  condition  of  a  policy  of  Insniuce 
upon  partnership  property  ia  tliat.  in  case  U 
any  sale,  transfer,  or  change  of  title  of  any 
property  insured,  or  any  undivided  interest 
therein,  such  insurants  shall  be  void  and  ceaie. 
a  transfer  by  one  partner  of  his  interest  in  tite 
property  insured  to  a  copartner  avoids  tbe 
policy,  though  made  without  the  consent  of  tiie 
other  members  of  the  firm.— Hartford  EHre  lot. 
Co.  V.  Ross.  23  Ind.  179,  So  Am.  Dec  4o2. 

Cd  (Sup.  18S5) 
Tie  mere  commencement  of  foreclosure  pre- 
ceedings  is  not  In  itself  A  "change  of  ownership 
or  increase  of  haxard,**  avoiding  an  insurance 
policy  for  the  benefit  of  the  mon^iagee,  if  made 
without  notice  to  the  insurer.— Phenix  Ins.  Co. 
of  Brooklyn  v.  Union  Mut  Life  Iiu.  Co.  of 
Maine,  101  Ind.  392. 

[d]  (Sap.  1390) 
A  provision  in  the  by-laws  and  policy  of  sn 
insurance  company  forbidding  the  transfer  of 
the  property,  and  making  the  policy  void  there- 
for, ia  not  broken  by  the  transfer  made  by  taw 
to  tbe  heirs  of  assured  on  his  death.— Pfister 
v.  Gerwig,  122  Ind.  567,  23  N.  E.  1041. 
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§  335 


A  steraon  takin;  a  policy  of  insaraDGe  In  a ' 
mutual  company  is  bound  by  a  by-law  nuiking 
a  tranafer,  by  a  mortgage  or  otherwise,  avoid 
the  policy,  unless  ratified  by  tlie  directors. — Id. 

[«]     (App.  1S95) 

A  mortgage  of  the  insured  property  is  not 
within  the  condition  against  a  change  in  title, 
interest,  or  possession. — Germania  Fire  ins.  Co, 
V.  Stewart,  13  Ind.  App.  627,  42  N.  E.  286. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cbhx.  Diq:  Insurance,  H  7d4-S22, 
825. 

See,  also,  19  Cyc.  pp.  742-755;  notes,  38 
L.  R.  A.  562,  3  L.  R.  A.  (N.  S.)  107; 
note,  28  Am.  Dec.  154;  notes,  49  Am. 
Bep.  22,  S2  Am.  Sep.  442. 

t  330.  iMfinmbrMuea. 

Pleading,  see  post,  {  645. 

W  (Sap.  1889) 
The  policy  provided  that  "if  the  property 
shall  hereafter  l>ecome  mortgaged  or  incumbered 
*  *  *  this  policy  shall  be  null  and  void." 
Held,  that  the  allegation  of  the  answer  that  a 
judgment  was  recovered  and  entered  against 
the  insured,  and  became  an  incumbrance  on  the 
property,  constituted  no  defense,  as  this  was 
not  the  kind  of  incumbrance  contemplated,  nor 
did  it  show  a  continuing  incumbrance. — Phenix 
Ins.  Co.  of  Brooklyn  v.  Pickel,  119  Ind.  155,  21 
N.  E.  546,  12  Am.  St  Rep.  393. 

[b]    (Sup.  1891) 

An  instrument  whereby  a  vendee  of  land 
agrees  to  deliver  to  his  vendor  one-half  of  the 
net  proceeds  of  the  land  annually,  during  his 
life,  and  which  provides  that  in  case  of  per- 
formance of  the  contract  "this  mortgage  should 
be  null  and  void,"  and  that,  upon  failure  to  per- 
form, "this  mortgage  may  be  foreclosed,*'  is  an 
incumbrance  on  the  land  during  the  vendor's 
life  within  the  menning  of  a  provision  in  an 
insurance  policy  that  it  shall  be  void  if  there 
is  any  legal  incumbrance  on  the  property,  though 
the  vendee  has  always  performed  his  contract. — 
Continental  Ins.  Co.  v.  Vanlue,  126  Ind.  410,  26 
N.  m.  119,  10  li.  R.  A.  S43. 

[C]     (Sap.  1S92} 

A  warranty  against  future  incumbrances 
Is  not  broken  where,  upon  the  death  of  one  to 
whom  fhe  property  is  already  mortgaged,  the 
assured  executes  a  renewal  mortgage  to  the 
mortgagee's  dangfater,  and  through  mistake  the 
amount  thereof  is  made  too  great— Bowlus  v. 
Phenix  Ins.  Co.,  133  Ind.  106,  32  R  319,  20 
L.  R.  A.  400. 

[d]    (App.  issn 

An  insurance  company  may  rightfully  in- 
sert in  the  policies,  and  enforce  against  the  hold- 
ers  as  a  defense,  a  clause  declaring  the  policy 
void  if  the  property  insured  be  then,  or  there- 
after t)ecomes,  incumt>ered  by  mortgage. — 
Milwaukee  Mechanics'  Ins.  Co.  t.  Niewedde,  39 
N.  E.  757,  12  Ind.  App.  145. 


Where  an  insurance  polity  provides  that 
it  shall  be  void  if  the  property  "be  or  tKcome 
incumbered,"  the  question  whether  the  execu- 
tion of  a  mortgage  increased  the  risk  ia  imma- 
terial.—Id. 

M     (App.  1895) 

The  fact  that  property  becomes  incum- 
bered by  a  judgment  lien  will  not  avoid  a  policy 
thereon  providing  that  any  change  "In  the  title, 
interest,  or  possession  of  the  subject  of  in- 
surance" sliall  avoid  it.— Germania  Fire  Ins.  Co. 
T.  Stewart,  13  Ind.  App.  627.  42  N.  E.  28G. 

m    (App.  1903) 

Where  in  an  action  on  a  policy  defendant 
alleged  that  a  valid  judgment  was  a  lien  on  the 
property,  contrary  to  the  terms  of  the  policy, 
and  plaintiff  claimed  that  the  property  was  ex- 
empt from  the  liability  of  the  judgment^  it  must 
be  sliown  that  the  judgment  arose  out  of  an 
action  on  contract,  express  Or  implied ;  tlie  rl^t 
to  exemption  applying  only  to  anch  judgment.— 
Franklin  Ins.  Go.  t.  Feist,  68  N.  E.  188,  SI 
Ind.  App.  390. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  EUa.  Insurance,  8{  829-839. 
See,  also,  19  Cyc.  pp.  75&-759;   note,  20 
L.  R.  A.  40a 

i  385.  Keexdiis  book*,  papera,  aad  safe. 

Pleading  refusal  to  produce  book  in  action  on 

policy,  see  post,  t  640. 
Prodnction  in  proof  of  loss,  see  poet,  {  544, 
Waiver  of  forfeiture,  see  post,  S  383. 

[a]  (App.  1893) 

A  warranty  by  assured  that  an  itemized 
inventory  of  merchandise,  furniture,  and  fix- 
tures stiall  be  made  once  each  year  gives  as- 
sured one  year  from  the  date  of  policy  to  make 
au -inventory,  and  if  the  goods  insured  are  burn- 
ed two  months,  only,  after  said  date,  assured's 
failure  to  have  made  an  inventory  is  no  defense 
to  his  claim.— Citizens'  Ins.  Co.  of  Evansville 
V.  Sprague,  8  Ind.  App.  275,  35  N.  E.  720. 

[b]  (App.  1898) 

An  insurance  policy  provided  that  the  as> 
sured  should  take  an  inventory  of  the  stock 
of  goods  covered  at  least  once  a  year  during  the 
life  of  the  policy,  and  should  keep  books  of  ac- 
count, and  keep  said  boolcs  and  inventory  in  an 
iron  safe  during  closing  hours.  Held,  that  un- 
der these  provisions,  which  must  t>e  construed 
together,  the  assured  was  only  obliged  to  take 
an  inventory  at  some  time  within  a  year  from 
the  time  the  policy  was  issued,  and  thereafter 
to  keep  the  boolra  as  provided. — Hanover  Fire 
Ins.  Co.  T.  Dole,  50  N.  B.  772, 20  Ind.  App.  333. 

An  agreement  In  an  application  for  fire  in- 
auranoe  to  keep  books  of  account  Is  a  promis- 
sory warranty,  a  failure  to  observe  which  ren- 
ders the  pc^icy  voidable.- Id, 

Fob  Cases  fbom  Otheb  States, 

See  28  Cent.  Dio.  Insurance,  SS  S52,  853. 
See,  also,  19  Cyc.  pp.  761-763;  note,  51  L. 
R.  A.  608. 
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1336.  Addltlomal  iMnmea. 

AUecations  In  pleadings,  see  post,  H  630,  G40. 
As  affecting  amount  of  insurer's  liability,  see 

post,  S  S04. 
Presumptions  and  burden  of  proof,  see  post,  § 

646. 

Waiver  of  forfeiture,  see  post,  8i  378,  390,  39C. 

[a]  (Sup.  1363) 

A  policy  conditioned  to  be  void  "if  any 
prior  or  subsequent  insurance  is  made  without 
tbe  consent  of  tbe  company  indorsed  thereon" 
is  not  defeated  by  the  taking  of  a  foreign  policy, 
void  for  want  of  compliance  with  statute  regu- 
lations of  this  state.—Bising  Sun  Ina.  Co.  t. 
Slaughter,  20  Ind.  520. 

[b]  (Sup.  1886) 

Where  an  insurance  policy  contains  a  stipu- 
lation that  it  shall  be  void  if  any  other  insurance 
is  talceD,  "whether  valid  or  not,"  and  other  in- 
surance is  taken,  which  is  shown  by  extraneous 
facts  to  be  invalid,  the  policy  may  be  avoided 
by  tbe  company.— Phenix  Ins.  Co.  v.  Lamar,  lOG 
Ind.  513,  7  N.  E.  241,  55  Am.  Bep.  764. 

[0]  (Sop.  1887) 
Where  insurance  Is  apportioned  In  the 
policy,  part  to  a  building  and  part  to  the  furni- 
ture and  household  goods  therein,  and  the  policy 
prohibits  the  taking  of  additional  insurance  on 
**tbe  property  insured,  or  any  part  thereof," 
without  the  written  consent  of  the  company, 
taking  additional  insurance  mere);  on  the  build- 
ing, without  the  knowledge  or  consent  of  the 
company,  avoids  the  entire  policy. — Havens  t. 
Home  Ins.  Co.,  Ul  Ind.  90,  12  N.  E.  137,  60 
Am.  Rep.  689. 

m  (B«p.lS88) 

Where  a  second  policy  of  fire  insurance 
taken  on  insured  property  is  invalid  on  its  face, 
or  if,  by  taking  it  altogether,  there  arises  tfom 
tbe  whole  instrument  a  presumption  of  inva- 
lidity for  want  .of  power  to  Issue  the  policy  in 
the  first  instance,  it  will  not  constitute  "other 
insurance"  within  the  meaning  of  the  first  pol- 
icy, providing  that,  if  the  insured  shall  there- 
after obtain  any  other  insurance  on  any  part 
of  the  property  thereby  insured  without  the  con- 
sent of  the  insurer  indorsed  thereon,  then  in 
every  such  case  the  policy  shall  be  void.— 
American  Ins.  Co.  t.  Repl<«Ie,  15  N.  B.  810, 
114  Ind.  1. 

Where  a  policy  of  insurance  valid  on  its 
face  has  been  issued  presumably  within  the  pow- 
er of  the  insurer,  and  to  void  which  proof  of 
extrinsic  facts  is  necessary,  such  policy  accept- 
ed by  the  insurer  for  tbe  purpose  of  obtaining 
other  or  additional  insurance  constitutes  "other 
insurance"  within  the  meaning  of  a  prior  policy 
providing  that,  if  the  insured  shall  thereafter 
obtain  any  other  insurance  on  any  part  of  the 
property  thereby  insured  without  the  consent  of 
the  insurer  indorsed  thereon  then  in  every  such 
case  the  policy  shall  be  void.— Id. 

[e]  Where  the  condition  of  an  Insurance  pol- 
icy that  it  shall  be  void  if  assured  obtains  other 


insnranoe  wifhont  Qie  coosntt  at  flie  underwriter 
is  broken,  the  facts  that  the  second  policy  ilao 
contained  a  daose  providing  that  ihe  existence 
of  other  Insnnnce  ^onld  render  it  void,  and 
the  insured  failed  to  notify  the  second  insnnr 
of  the  existoice  of  the  first  poU^,  ^rill  not  ren- 
der the  first  Insurer  liable  on  the  theory  that  the 
cecond  policy  was  wholly  void,  and  hence  not  a 
violation  of  the  conditioti  in  the  txtt,  rinoe  by 
obtaining  a  aecond  poUcy  TaBd  «t  ito  £aoB,  wlO* 
out  giving  notice  to  fhe  first  Incoier,  the  insnred 
has  defeated  the  purpose  of  the  condition.— 
(Sup.  1892)  Beplogle  v.  American  Ins.  Co.,  31 
N.  E.  947,  132  Ind.  360;  affirming  Americsn 
Ins.  Co.  V.  Replogle  (1888)  114  Ind.  1,  15  N. 
E.  810. 

A  policy  containing  a  condition  BvoidiDs 
it  if  the  assured  shall  obtain  other  insurance 
without  tbe  consent  of  tbe  company  is  av(4ded 
by  the  obtaining  of  additional  insurance  with- 
out consent,  although  such  othw  insnrance  miy 
not  have  been  in  force  at  the  time  of  the  loss. 
-Id. 

m     (Snp.  1892) 

It  is  a  defense  to  an  action  on  an  insor- 
ance  policy  that  the  assured,  in  violation  of  iti 
terms,  obtained  other  insurance  without  defend- 
ant's consent.~Bowlus  v.  Pbenlx  Ina.  Co.,  133 
Ind.  106,  82  N.  E.  319,  20  L.  B.  A.  400. 

[K]    (App.  ISW) 

In  order  to  avoid  a  policy  on  tbe  gionnd 
that  the  premises  were  insured  for  more  thtn 
their  value,  a  fraudulent  intent  must  be  shown, 
or  circumstances  warranting  such  an  InfereDce. 
—Insurance  Co.  of  North  America  t.  Coombs, 
40  N.  E.  471,  19  Ind.  App.  SSL 

Fob  Cases  fbou  Other  States, 

See  28  Cent.  Dig.  Insurance,  K  856-873. 

See,  also,  10  Gyc.  pp.  764-772;  28  Cyc.  p. 
601;  note,  64  Am.  Dec  221;  notes,  20 
Am.  Bep.  319,  27  Am.  B^  601,  43  Am. 
Bep.  S21. 


(O  MATTERS  RELATING  TO  PERSON 

INSURED. 

Avoidance  of  policy  for  misrepresentation, 
fraud,  or  breach  of  warrant  or  conditioa, 
see  ante,  H  291-300. 

8  341.  Chance  1b  haUta. 

[a]    (Snp.  1S90) 

To  work  a  forfeiture  of  a  life  insurance 
policy  under  a  condition  avoiding  it  if  the  as- 
sured "shall  become  so  far  intemperate  as  to 
impair  his  health  seriously  and  permanently  or 
induce  delirium  tremens,"  it  Is  not  sufficient 
that  the  assured  indulged  in  the  use  of  intoxi- 
cating liquors  to  the  extent  of  impairing  his 
health  seriously,  unless  the  impairment  was 
permanent— ^tna  Ufe  Ins.  Co.  t.  Deming,  133 
Ind.  384,  24  N.  R  86,  375. 
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Cbl  (App.1890) 
A  promiae,  in  an  application  for  insurance, 
to  abstain  from  the  excessive  use  of  liquor,  was 
a  promissory  warranty. — Northwestern  Masonic 
Aid  Ass'n  v.  Bodurtba.  53  N.  E.  787,  2a  Ind. 
App.  121,  77  Am.  St.  Rep.  414. 

The  fact  tliat  dmnkenneaB  is  a  diseaiK,  and 
that  a  return  to  dissipation  is  a  recurrence  of  a 
disease  over  which  the  person  has  no  control, 
does  not  prevent  such  recurrence  from  being 
a  breach  of  a  promissory  warranty  in  an  insur- 
ance contract  not  to  use  liquor  to  excess.— Id. 

For  Cjuseb  nov  Other  States, 

See  28  Csnr.  Dio.  Insurance,  f  881. 
See,  also.  26  Ojc  p.  82S;  note,  38  Am. 
Bep.  eiS. 

(D)  ASSIGNMENT  OF  POLICY. 

Right  to  assign,  and  validity  and  effect  of  as- 
^    signment,  see  ante,  SS  190-215. 

I  346.  Snffieienoy  of  eonaent  of  iasiirer. 

W  (App.1892) 
An  insurance  policy  provided  that  if  the 
property  insured  should  be  sold  or  conveyed,  or 
if  the  policy  should  be  assigned,  without  written 
consent,  then  the  policy  should  be  void.  The 
insured  sold  the  property  and  assigned  the  policy 
without  the  company's  consent,  whereupon  the 
assignee  sent  the  policy  to  ao  agent,  who  re- 
turned it  unindorsed,  explainmg  that  he  bad  no 
authority  to  authorize  a  transfer,  and  suggesting 
that  the  policy  be  sent  to  the  general  agent,  who 
would  Indorse  thereon  the  company's  consent. 
It  was  accordingly  sent  to  the  general  agent, 
who  returned  it  unindorsed,  without  explana- 
tion, but  the  assignee,  supposing  it  to  be  prop- 
erly indorsed,  made  no  examination  of  it.  Held, 
that  there  was  no  contract  of  insurance  with 
the  assignee,  and  no  liability  on  the  policy.— 
New  V.  German  Ins.  Co.  of  Freeport,  5  Ind. 
App.  82,  31  N.  B.  475. 

For  Cases  nou  Other  States. 

See  28  Cent.  Diq.  Insurance,  8  88(!. 
See,  also,  note,  9  Am.  St.  Bep.  230. 

(E)  NONPAYMENT  OF  PBBMIUMS  OR 
ASSESSMENTS. 

Admissibility  of  evidence  of  waiver  of  for- 
feiture, see  post,  I  664. 

Mutual  benefit  Insurance,  see  post,  749-754. 

Notice  and  proceedings  to  give  effect  to  for- 
feiture, see  ante.  §  310. 

Provision  in  policy  for  forfeiture  of  member- 
ship in  mutual  insurance  company,  as  affect- 
ing power  of  receiver  to  collect  assessment, 
see  ante,  |  71. 

Sufficiency  of  evidence  of  waiver  of  forfeiture, 
see  post,  S  665. 

Waiver  of  forfeiture,  see  post,  SS  371i,  378,  380, 
392,  400. 

Waiver  of  forfeiture  of  mutual  iieuefit  insur- 
ance, see  post,  I  755. 


§  849 

1340.  Default  ms  svowd  of  forfettnre 
In  Komanl. 

Proceedings  to  give  effect  to  forfeiture,  see  ante, 
1810. 

(k]     (Sap.  1978) 

Under  an  insurance  policy  providing  that 
on  default  of  the  payment  of  an  installment  on 
the  premium  the  policy  shall  be  void  until  the 
same  is  paid,  when  the  liability  of  the  company 
shall  "again  attach,"  the  company  is  not  liable 
for  any  loss  occurring  while  a  matured  install- 
ment remains  unpaid.— American  Ins.  Co.  t. 
Henley*  00  Ind.  515. 

An  application  for  fire  Insurance  stipulated 
that,  If  any  Installment  shall  remain  unpaid 
for  30  days  after  its  maturity,  "then  the  policy 
isau^  upon  the  application  in  conrideration  of 
such  installment  shall  be  nnll  and  void  until  the 
same  is  paid."  Hie  policy  provided  tiiat,  if 
any  loss  should  accrue  to  the  property  insured 
while  any  matured  instalment  remained  un- 
paid, the  policy  should  he  void,  and  that,  on 
payment  of  all  matured  installments,  the  liability 
of  the  company  should  "again  attach"  and  "the 
policy  be  In  force,"  unless  rendered  *Void  and 
inoperative  from  some  other  cause."  The  pol- 
icy also  made  the  charter  and  by-laws  part  of 
the  contract.  Held,  In  an  action  on  such  in- 
stalfanent  note,  that  on  the  defendant's  failure 
to  pay  anj  matured  installment  the  policy  be- 
came, not  void,  but  voidable,  at  the  i^tion  of 
the  company,  and  that  the  note  was  valid,  and, 
on  collecting  It,  the  policy  would  again  be  In 
force.— Id. 

[b]  (S«p.  1881) 

In  an  action  on  a  policy,  an  averment  in 
the  answer  that  the  premium  notes  were  un- 
paid at  the  time  of  the  loss,  and  that  by  the 
terms  of  the  policy  it  became  thereby  void, 
stated  a  good  defense.— American  Ins.  Co.  r. 
Leonard,  SO  Ind.  272. 

[c]  (Sap.  1891) 

A  provision  in  a  policy  of  insurance  that 
the  company  shall  not  be  liable  for  a  loss  occur- 
ring while  any  note  given  for  premium  is  over- 
due and  unpaid  is  valid,  and  exonerates  an  In- 
surer from  liability  while  the  delinquency  con- 
tinues.—Michigan  Mut.  Life  Ins.  Co.  T.  Custer, 
27  N.  E.  124,  128  Ind.  26. 

[d]  (App.  1894) 

A  clause  in  an  insurance  policy  provid- 
ing that  the  company  shall  not  be  liable  for 
losses  occurring  while  any  part  of  the  premium 
is  overdue  and  unpaid  is  valid.— Continental 
Ins.  Co.  of  New  York  v.  Chew,  11  Ind.  App. 
330,  38  N.  E.  417,  54  Am.  St.  Bep.  506. 

[•]     (App.  1896) 

The  provision  in  an  insurance  policy  re- 
lating to  a  forfeiture,  and  providing  that  where 
a  note  Is  given  for  premium  and  is  not  paid 
within  a  certain  time  after  it  becomes  due  the 
policy  shall  be  void  until  it  is  paid,  is  not  ap- 
plicable where  no  note  was  given. — Ohio  Farm- 
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en'  Ids.  Co.  t.  Stowman,  44  N.  E.  558,  940, 
10  iDd.  App.  205. 

[f]  (Sap.  1S98) 

On  the  maturity  of  notes  giTen  for  a  bal- 
ance of  an  insurance  premium,  insured  gave 
other  DOtes  in  renewal,  which  recited  that  the 
sum  therein  named  represented  the  premium  on 
the  policy,  and  on  failure  to  pay  them  at  matu- 
rity the  policy  was  to  be  void.  Held,  that  the 
notes  were  not  a  payment  of  the  premium  or  of 
the  original  notes  until  paid,  and  that  the  policy 
was  forfeited  on  their  uonpayiiient. — Forbes  v. 
Union  Cent  Life  Ins.  Co.,  51  M.  E.  84,  151 
Ind.  89. 

[g]  (Sup.  1903) 

A  provision  in  a  life  policy  that  the  pre- 
miums shall  be  paid  by  a  certain  bour  on  cer- 
tain days,  and,  If  not,  that  the  policy  shall  cease 
and  determine,  is  valid.— Tlbbits  v.  Mutual  Ben. 
Life  Ins.  Co.,  65  N.  E.  1033,  159  Ind.  071. 

[b]     (Sup.  1904) 

Where  an  insurance  company  delivered  the 
policy  under  such  circuoistancee  that  it  became 
oiierative  at  once,  and  accepted  in  lieu  of  cash 
the  note  of  insured,  made  payable  to  the  com- 
pany, for  the  first  premium,  and  the  note  was  de- 
livered and  accepted  as  payment,  insured's  fail- 
ure to  pay  the  note  would  not  constitute  a 
forfeiture  of  the  policy. — Penn  Mut.  Life  Ins. 
Co.  y.  Norcroas,  72  N.  £.  132,  163  Ind.  379. 

P]  (App.  190g) 
Where  a  statute  required  a  life  Insurance 
company  to  give  notice  of  the  nonpayment  of  a 
premium  before  it  could  forfeit  the  policy,  it 
cannot  claim  a  forfeiture  without  showing  the 
giving  of  the  required  notice,  though  the  insured 
was  unable  to  pay  the  premium  and  the  absence 
of  notice  did  not  cause  him  to  make  default.— 
Equitable  Life  Assur.  Soc.  of  United  States  t. 
Perkins,  80  N.  E.  682,  41  Ind.  App.  183. 

For  CABEa  from  Other  States, 

See  28  Cent.  Dig.  InBuraoce,  H  ^^^t  895- 

902,  913. 
See,  also,  25  Gyc.  p.  824. 

§  362.  Motioe  of  tlmo  for  paymemt. 

Notice  to  give  effect  to  forfeiture,  see  ante,  | 
310. 

For  Case3  from  Other  States, 

See  28  Cent.  Dig.  Insurance,  g$  905-913, 
1032.  1033. 

See.  also,  19  Cyc.  pp.  774-77^  2&  Cyc.  p. 
S29;  note,  59  C.  C.  A.  317. 

g  353.  —  Keoesalty. 

[a]  (Sap.  1890) 
In  the  absence  of  any  express  agreement 
to  do  BO,  an  insurance  company  need  not  give 
the  insured  notice  of  the  maturity  of  the  pre- 
mium note  in  order  to  forfeit  the  policy  for  its 
nonpayment. — Continental  Ina.  Co.  v.  Dorman, 
125  Ind.  189,  25  N.  E.  213. 


Fob  Cases  from  Other  States, 

See  28  Cent.  Diq.  Inaurance,  SI  905-907, 

1032.  1033. 
See,  also,  19  Cyc.  p.  774,  23  Cyc.  p.  tiSl. 

S3S4.  ^—  SnfletoMy. 
[a]    (Sap.  1882) 

Notice  by  an  insurance  company,  Infortn- 
ing  the  insured  <A  the  time  his  premium  falls 
due  and  calling  his  attention  to  the  condttioas 
of  the  policy,  cannot  be  construed  as  a  notice 
that  such  payment  must  be  made  In  money,  or 
a  refusal  to  allow  credit  for  services  rendered 
by  the  insured  under  a  contract  with  the  com- 
pany.—Willcuts  V.  Northwestern  Mut.  Idfe  Im. 
Co.,  81  Ind.  300. 

[bl    (App.  lSd2) 

Where  a  policy  in  a  mutaal  insurance  com- 
pany provides  for  notice  of  assessment  to  its 
members,  such  notice  must  be  in  substantial  ac- 
cord with  the  requirements  of  the  contract  or 
it  will  be  ineffectual.  Even  where  constructive 
notice  is  provided  for,  personal  notice  will  oot 
be  allowed  as  an  efficient  substitute. — Schmidt 
V.  German  HuL  Ins.  Co.,  30  N.  E.  939.  4  Ind. 
App.  340. 

Where  an  insurance  company's  articles  of 
association  provide  that  members  shall  pay  tbdr 
assessments  "within  SO  days  after  zeodving  no- 
tice thereof,"  before  a  policy  can  be  declared 
forfeited  for  nonpayment  the  company  mnst 
show  tliat  actual  notice  was  had  by  tiie  member, 
though  a  by-law  provided  that  notice  of  assess- 
ments "shall  be  s^ven  by  publication  in  one  or 
more  newspapers."— Id. 

For  Cases  from  Other  States, 

See  28  Cent.  Dig.  Insurance,  $S  908-011, 
913. 

See.  als<^  19  Cyc.  p.  775,  ^  Cyc.  pp.  S31< 
833. 

S  356.  E«to»aldB  of  time  f »v  payasoat. 

Acceptance  of  premium  after  knowledge  of  Ion 

as  waiver  of  forfeiture,  see  post,  f  392. 
Waiver  of  forfeiture  of  policy,  see  post,  |  372. 

For  Cases  from  Other  States, 

See  26  Cent.  Dig.  Insurance,  U  914,  915, 
1034. 

See,  also,  25  Cyc.  p.  831. 
S  357.           In  gamavsL 

[a]  (Sap.  1891) 

An  agreement  made  before  default  to  ex- 
tend the  time  of  payment  of  a  note  given  for 
an  annual  premium  was  upon  a  sufficient  con- 
sideration to  keep  the  policy  In  force. — Michigan 
Mut.  Life  Ins.  Co.  T.  Custer,  128  Ind.  25.  27 
N.  R  124. 

[b]  (Sap.  1903) 

A  provision  in  a  life  policy  that  the  pre- 
miums shall  be  paid  at  or  before  12  o'clock  m. 
00  certain  days  is  not  modified,  so  as  to  sllow 
the  payment  after  noon,  by  the  provision  that, 
"in  case  said  premiums  shall  not  be  paid  on  or 
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before  the  several  days  bereiobefore  mentioned 
for  the  pa>-meat  thereof,  •  •  *  then  and  in 
every  such  case  this  policy  shall  cease  and  de- 
termine."—Titbits  r.  Mutaal  Ben.  Life  Ins.  Co., 
65  N.  E.  1033,  159  lod.  671. 

Fob  Cases  fbom  Otbeh  States, 

See  28  Cent.  Dia.  Insurance,  fS  914,  1034. 
See,  also,  25  Cyc.  p.  831. 

8  358.    B7  acent  or  broker. 

[a]  <A»p.l907) 

Where  defendant's  general  agent,  who  had 
power  to  bind  It  relative  to  the  business  with 
which  be  was  intrusted,  including  the  times  of 
remittance  of  premiums  collected,  wrote  insured, 
whose  premium,  due  October  26,  1903,  was  in 
arrears,  that,  if  the  same  was  not  paid  by  the 
last  of  March,  the  agent  would  be  compelled 
to  return  insured's  receipt  to  the  company,  such 
letter  operated  as  an  extension  of  time  for  the 
payment  of  such  premium  until  April  1st,  and 
insured,  having  died  in  the  meantime,  wae  not 
in  default— Penn  Mut  UU  Ins.  Co.  t.  Senhenn, 
81  N.  E.  87,  40  Ind.  App.  80. 

Fob  Casks  fbou  Othbb  States, 

See  28  Cent.  Dig.  Insurance.  f|  91S,  Vm. 
See,  also,  25  Cyc.  p.  831. 

$  359.  SnAcienoy  of  paTment  or  tender 
to  prerent  forfeiture. 

Fob  Cases  fbou  Otheb  States, 

See  28  Oekt.  Diq.  Insnrance.  K  913,  916- 

022,  924. 

See.  also.  19  Cyc.  p.  776,  25  Cyc.  pp.  841- 
843 ;  notes,  14  L.  B.  A.  283,  26  U  R.  A. 
112. 

1360.    ImcflMTaL 

[a]  <Snp.l8eB) 
The  mere  giving  of  a  promissory  note  in 
payment  of  premium  on  a  policy  of  life  insur- 
ance cannot  change  the  tenns  of  the  contract 
of  forfeitnie  as  expressed  on  the  face  of  the 
policy.  The  policy  and  the  notes  must  be  taken 
as  one  contract,  and  construed  accordingly.— 
New  England  Mut.  Life  Ins.  Co.  v.  Hasbrooh's 
Adm'x,  32  Ind.  447. 

[bl    (Sap.  1SS2) 
A  contract  of  insurance  Is  indivisible.  A 
payment  of  a  part  of  a  premium  due  will  not 
prevent  a  forfeiture.— Wiilcuts  v.  Northwestern 
Mut.  Life  Ins..  Co..  81  Ind.  300. 

[0]  (8ac».lSSl) 

The  holder  of  a  policy  Issued  by  a  mutual 
insurance  company  has  the  right  to  liave  divi- 
dends earned  by  the  policy  applied  to  the  pay- 
ment of  his  premiums  to  prevent  a  forfeiture 
of  the  policy.— Franklin  Life  Ins.  Go.  t.  Wal- 
lace, ^  Ind.  7. 

[d]     <App.  11192) 

A  fire  insurance  policy  contained  a  pro- 
vision that  the  company  should  not  be  liable 
for  a  loss  occurring  while  any  note  given  for 
premium  waa  overdue  and  unpaid.    Held  that, 


when  a  note  was  overdue,  and  a  tender  was 
made  before  the  loss,  the  fact  that  it  was  not 
made  until  after  the  maturity  of  the  installment 
is  immaterial,  since  the  policy  does  not  provide 
for  a  forfeiture  in  case  of  nonpayment  at  matu- 
rity.—Continental  Ins.  Co.  of  New  YoriE  t. 
Miller,  4  Ind.  App.  553,  30  N.  £.  71& 

[e]     (App.  1893) 

Plaintiff's  application  for  accident  In- 
surance stated  that  the  insurance  should  be 
"based  on  the  orders  given  herewith"  on  the 
railroad  company  by  which  he  was  employed, 
to  be  paid  from  his  wages  each  month,  and 
agreed  that  the  payments,  in  the  orders  above 
mentioned,  should  be  premiums  for  four  separate 
insurance  contracts,  and  that  each  payment 
should  apply  only  to  its  corresponding  Insur- 
ance period,  and  that  no  claim  should  be  made 
for  any  injury  received  during  any  period  not 
actually  'paid  for  before  such  injury.  The  pol- 
icy was  issued,  and  plaintiff  delivered  to  the  In- 
surance company  orders  on  the  railroad  com- 
pany for  the  payment,  for  each  of  four  suc- 
cessive months,  of  the  premiums  on  the  policy. 
Held,  that  the  giving  of  the  orders  did  not  op- 
erate as  a  payment,  whether  they  were  collected 
or  not;  and  when  plaintiff  drew  his  entire 
wages  each  month  before  the  order  for  the  cor- 
responding month  was  paid  he  forfeited  his 
rights  under  the  policy,  though  be  was  not  noti- 
fied by  the  insurance  company  of  the  nonpay- 
ment of  the  vrders.— Landis  t.  Standard  Life 
&  Acc.  Ins.  Co.,  6  Ind.  App.  502,  33  N.  E.  989. 

For  Cases  fbou  Other  States, 

See  28  Cent.  Dio.  Insurance,  ${  913.  916- 
924. 

See,  also,  25  Cyc.  p.  841. 

§  361.  —  To  acent  or  Vroker. 

[■]    (App.  1882) 

A  fire  insurance  policy  contained  a  pro- 
vision that  the  company  should  not  be  liable 
for  a  loss  occurring  while  any  note  given  for 
premium  was  overdue  and  unpaid,  and  provided 
that  payments  should  be  made  at  the  company's 
office  in  Chicago  or  New  York,  "or  to  an  au- 
thorized person  having  such  note  in  possession 
for  collection."  The  complaint  alleged  that  as- 
sured gave  a  premium  note  payable  in  four 
yearly  installments;  that  be  paid  the  first  two 
inatallments  to  defendant's  agent;  that  when 
the  third  installment  was  due  he  called  on  de- 
fendant's authorized  agent,  who  had  the  note 
in  bis  possession  for  collection,  and  offered  to 
pay  him  the  amount  due,  but  that  the  agent 
said  be  did  not  have  the  note.  The  bititding 
was  subsequently  destroyed  by  fire.  Held,  that 
there  was  a  sufficient  allegation  of  facts  to 
show  that  defendant  was  estopped  to  claim  a 
forfeiture. — Continental  Ins.  Co.  of  New  York 
V.  Miller,  4  Ind.  App.  553,  30  N.  E.  718. 

Fob  Cases  fbou  Other  Rtates, 

See  28  Cent.  Dig.  Insurance,  §  923. 
See,  also,  19  Cyo.  p.  770,  25  Cyc.  p.  841. 
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S  362.  Ejconsei  for  aonpayuent* 

[a]    (Sup.  1881) 

Ad  insuraDce  company  wrongfally  and  in 
TiolatioQ  of  the  policy  demanded  payment  of  io- 
terest  on  outstanding  premium  notes  at  7  per 
cent.,  when  6  per  cent,  only  wae  payable  there- 
on, and  notified  the  insured  that  6  per  cent, 
would  not  be  received,  if  tendered,  and  that  no 
other  or  succeeding:  premiums  would  be  re- 
ceived on  the  policy  unless  7  per  cent,  were 
paid  on  said  notes.  Held,  that  this  excused  a 
Bubse(nient  nonperformance  of  the  conditions  by 
the  insured.— Phaenix  Mut  Life  Ina.  Co.  v. 
Uinesley,  75  Ind.  1. 

P>]   (Sup.  1882) 

The  act  of  ao  insnrance  company  in  de- 
manding a  larger  premium  than  it  is  entitled 
to  receive,  and  notifying  tlie  insured  that  noth- 
ing but  a  compliance  with  the  demand  will  be 
deemed  performance,  excuses  the  inanred  from 
tendering  the  premium.— Willcuts  T.  Xorth- 
westem  Mut.  Life  Ins.  Co.,  SI  Ind.  300. 

[C]  (Sup.  1903) 
That  a  policy  dated  April  25th  is  not  de- 
livered till  five  days  later  furnishes  no  excuse 
for  the  premiums  not  bein^  paid  on  the  days 
specified  in  the  policy.— Tibbits  v.  Mutual  Ben. 
Life  Ins.  Co.,  65  N.  E.  1033,  159  Ind.  671, 

[d]    (App.  1905) 

A  policy  of  life  insurance  provided  that  "all 
premiums  are  payable  at  the  home  office  of  the 
Company,  but  may  be  paid  to  an  authorized 
representative."  Held,  that  the  policy  was  not 
forfeited  for  nonpayment  of  premiums  for  sev- 
eral months,  where  the  company's  collector  fail- 
ed to  call  for  the  same  as  he  had  been  doing, 
and  as  he  agreed  to  continue  to  do. — Etutherffrrd 
V.  Prudential  Ina.  Co.,  73  N.  E.  202,  34  Ind. 
App.  531. 

For  Cases  fboic  Outer  States, 

See  28  Cent.  Diq.  Insurance,  5§  925-930. 
See.  also,  19  Oyc.  p.  776.  25  Cyc.  pp.  844- 
847 ;  note,  19  Am.  Rep.  512. 

i  363.  lUcIits  of  Ittanred  aftsr  d«£a«lt. 

Fob  Cases  fbou  Otuer  States, 

See  28  Cent.  Dig.  Insurance,  {{  104,  081- 
940. 

See,  also,  25  Cyc.  pp.  847-849. 

8  364,  —  In  KoneraL 

[a]     (Snp.  1877) 

A  policy  issued  by  a  mutual  life  Insurance 
company  contained  the  condition  that  if  the 
premiums  on  the  policy,  "or  the  interest  upon 
any  note  given  for  premiums,  shall  not  be  paid 
on  or  before"  the  time  fixed  for  such  payment, 
"the  company  shall  not  be  liable  for  the  i>ay- 
ment  of  the  whole  sum  assured."  but  for  as 
many  tenth  parts  of  the  original  sum  insured  as 
complete  annual  premiume  have  been  paid  at 
the  time  of  the  default  Another  condition  pro- 
vided that,  in  case  the  policy  "shall  cease  and 
determine  or  become  null  and  void  for  other  rea- 
sons than  nonpayment  of  .premiums,  all  pay- 

TUs  DicMt  Is  0ompll»d  M       Xay-MwDbw  8yste».  For 


meats  thereon  shall  be  forfeited  to  the  com- 
pany." One  of  the  notes  given  for  the  premium 
on  the  policy,  specifying  no  time  for  its  pay- 
ment, provided  for  interest  at  the  rate  of  7  per 
cent,  "which  interest  shall  be  i>aid  annaally  or 
the  policy  forfeited."  Held,  that  the  forfeiton' 
so  provided  for  did  not  apply  to  the  paid-up 
premiums,  but  only  to  future  benefits  which 
might  have  been  derived  from  the  poli^.— North- 
western Mut  IAt«  Ina.  Co.  t.  Uttle,  56  Ind. 
rm. 

[b]  (App.  1908) 
Though  a  life  Insurance  policy  provided 
that  at  its  maturity,  in  the  absence  of  notice, 
within  a  spedfied  time  by  the  holder  electing  to 
withdraw  in  cash  his  share  of  the  accumulated 
reserve  the  sum  should  be  used  to  purchase  an 
annuity,  where  the  company  was  soed  for  the 
surrender  value  and  denied  liability  oo  the 
specific  ground  that  the  policy  was  forfeited 
before  maturity,  it  could  not  complain  that  soch 
notice  had  not  been  giTea.— Kaultable  Ufe 
Assur.  Soc.  of  United  States  t.  PeiUni,  8D 
N.  E.  682,  41  Ind.  App.  183. 

Fob  Cases  fbou  Otseb  Statu,  . 
See  28  Cent.  Dig.  Insurance,  {  931. 
See,  also,  2S  Cyc  p.  847. 

S867.  —  Insmrame*  fog  Hiltai  Utm m 
amout. 

Authority  of  mutual  insurance  onnpaiij  to  cob. 

tract  for,  see  ante,  |  57. 
Effect  of  reinBurance,  see  post,  f  679^ 
Pleading,  see  post,  {  629. 

[a]    (App.  1906) 

Under  a  provision  in  a  life  Insurance  policy 
that  on  payment  of  three  premiums  in  cash  the 
policy  should  be  continued  in  force  for  7  yean 
and  235  d&ys,  such  period  should  be  computed 
from  the  date  of  the  policy,  and  not  from  tlie 
date  of  the  lapse.— Union  Hnt  Ufe  Ins.  Co.  v. 
Adier,  73  N.  E.  835^  75  N.  B.  1088,  38  Ind. 
App.  530. 

Fob  Cases  fbou  Other  States, 

See  28  Gent.  Dig.  Insurance,  H  935,  038. 
See,  also,  25  Cyc  p.  852. 

S  368.    P»ld-ap  poller  nla«* 

[a]    (App.  1902) 

Where  a  life  insurance  policy  stipulates  f6r 
annual  premiums,  and  forfeiture  tf  not  thea 
paid,  but  that  after  three  payments  the  insured 
may  return  the  policy  within  six  months  after 
default,  and  receive  a  paid-up  policy  for  a 
stated  amount,  the  right  to  mch  paid-up  policy 
is  lost  by  an  unexcused  delay  in  demanding  it 
until  after  such  six  months  has  expired.— Weill 
V.  Vermont  Life  Ins.  Co.,  62  N.  B.  501,  63  N. 
E.  578,  28  Ind.  App.  62a 

[qj    (App.  1902) 

A  demand  for  a  paid-up  policy  is  properly 
made  on  the  general  agent  of  a  life  insurance 
company,  though  he  has  no  anthori^  to  lasue 
polides,  the  original  policy  not  requtifng  its 
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sorreDder  to  any  particular  person  when  a  paid- 
Dp  policy  is  desired.— Union  Cent.  Life  Ins.  Co. 
T.  Whetnel.  65  N.  E.  15,  29  Ind.  App.  658. 

Fob  Cases  fbou  Otheb  States. 

See  28  Cert.  Dio.  Insurance,  K  194,  936, 

939. 

See,  also,  25  Ore.  p.  853. 

1370.    ActloM. 

Ck]  (Snp.  1883) 
A  daughter  who  took  out  a  policy  of  life  In- 
surance on  the  life  of  her  mother,  and  paid  the 
premiums  thereon,  was  entitled  as  the  real  par- 
ty in  interest  to  maintain  an  action  thereon  for 
specific  performance  of  an  agreement  therein  for 
the  issue  of  paid-up  insurance  for  as  many 
fifteenth  parts  of  the  sum  insured  as  there  were 
complete  annual  premiums  paid  at  the  time  of 
default.— Continental  Life  Ins.  Co.  v.  Volser, 
89  Ind.  S72;  46  Am.  Rep.  185. 

[b]  (App.  1902) 
Where  a  life  policy  stipalated  that  after 
the  payment  of  three  annual  premiums  the  in- 
anred  miffbt  surrender  the  policy  within  aiz 
montlu  after  default,  and  receive  a  paid-up 
policy  for  a  stated  amount,  an  allegatloa  that 
on  receipt  of  tlie  poli^  the  inanied  lutid  three 
annual  premiums  in  advance  to  secure  insur- 
ance for  the  term  of  three  years  for  the  amount 
at  the  policy,  and  thereafter  secure  a  paid-up 
insurance  for  the  amount  for  which  a  paid-up 
policy  would  then  be  Issued,  and  "that  the 
main  consideration  for  taking  the  policy  and 
paying  such  premiums  in  advance  was  the  agree- 
ment of  the  company  to  issue  such  paid-up  pol- 
icy on  demand,"  was  not  equivalent  to  an  aver- 
ment of  surrender  of  the  policy  at  the  expira- 
tion of  the  three  years.— Wells  v.  Vermont  Life 
Ins.  Co..  02  X.  B.  501,  63  M.  E.  578,  28  Ind. 
App.  620. 

Cc]     (App.  1902) 

In  an  action  to  recover  the  value  of  a  paid- 
up  life  policy,  which  plaintiff  claimed  should 
have  been  issued  to  bim,  evidence  considered, 
and  held  to  sustain  a  finding  that  the  time  for 
payment  of  a  premium  on  the  original  policy 
had  been  extended,  during  which  extension  the 
demand  for  the  paid-up  policy  was  made;  and 
hence  that  the  demand  was  made  while  the 
original  policy  was  in  force,  and  was  in  time. — 
Union  Cent  Ufe  Ins.  Co.  v.  Whetzel,  65  K.E. 
15,  29  Ind.  App.  658. 

For  Cases  fbom  Otheb  States, 

See  28  Cent.  Dio.  Insurance,  |S  194,  940. 
See,  also,  25  Cyc.  p.  857. 

XI.  E8TOPPEI.,  WAIVER,  OR  AGREE- 
MEIfTS  AFFECTXNO  RIGHT  TO 
AVOID  OR  FORFEIT  POLICY. 

Admissibility  of  evidence,  see  post,  |  664. 
Etetoppel  or  waiver  as  to  adjustment  of  loss, 
see  post,  I  576.' 


Estoppel  or  waiver  as  to  defects  In  or  objections 

to  policy,  see  ante,  |  141. 
Elstoppel  or  waiver  as  to  notice  and  proof  of 

loss,  see  post,  S§  654-561. 
Estoppel  to  deny  insurable  Interest,  see  ante,  { 

117. 

Instructions,  see  post,  8  669. 
Mutual  benefit  Insurance,  see  post,  ||  724,  7G5. 
Pleading,  see  post,  $  641. 
Pleading  nonperformance  of  conditions,  see  post, 
I  640. 

Pleading  performance  or  waiver  of  conditions, 

see  post,  S  634. 
Presumptions  and  burden  of  proof,  see  post,  S 

646. 

Verdict  and  findings,  see  post,  §  670. 

Waiver  of  notice  of  election  between  rights  of 

assured  after  default  in  payment  of  premium, 

see  ante,  8  364. 
Waiver  of  provialons  of  policy  as  to  time  to  sue, 

see  post,  S  ^3. 
Weight  aikt  snffidenqr  of  evidence,  see  post,  | 

665. 

1 371.  Applleatlom  of  daoteiatts  of  aatop- 
pel  mmA  mdTw. 

M  (Sap.  1883) 
The  fact  that  the  insured  has  falsely  an- 
swered certain  questions  in  the  arollcation  for. 
a  policy  nt  life  insurance,  and  has  fraudulently 
concealed  Oie  truth  with  reference  to  other  ques- 
tions in  such  application,  renders  the  contract 
voidable  at  the  election  of  the  insurance  com- 
pany; but  such  company  may  waive  the  for^ 
feiture  of  tile  policy  and  continue  it  in  force. — 
Excelsior  Mnt  Aid  Ass'n  of  Anderson  T.  Rid- 
dle, 91  lad.  84. 

[b]   (Sap.  1906) 

Where  an  insurance  company  elects  to  dis- 
regard a  breach  of  condition  and  to  continue  the 
policy  in  force,  the  policy  is  construed  as  if  the 
condition  bad  been  omitted^^hlo  Farmers'  Ins. 
Co.  V.  Vogel,  166  Ind.  239,  76  N.  B.  977,  S  U 
K.  A.  (N.  S.)  9G6,  117  Am.  St  Rep.  382. 

tc]    (App.  1910) 

Though  an  insurance  contract  provides  that 
it  shall  be  void  in  case  the  applicant  misrepre- 
sents a  fact  material  to  the  risk,  or  in  case  of 
mEsrepresentaHons  In  the  appUcaUoD  which  are 
made  warranties,  it  is  nevertheless  voidable  only 
at  the  election  of  the  insurer,  the  insurer  being 
entitled  to  waive  or  take  advantage  of  the  breach 
at  Its  election.— American  Cent.  Life  Ins.  Co. 
V.  Rosenstein,  92  N.  E.  380. 

Where  Insured  breached  his  contract  and 
the  insurer  did  not  learn  thereof  until  after  in- 
sured's death,  it  still  was  entiUed  to  take  ad- 
vantage of  the  breach  or  waive  it— Id. 

For  cases  fboh  Otheb  States, 

Sb  28  Cent.  I>ia.  InsuraDce.  8S  943-946. 
See,  also,  16  C^c.  p.  1040,  10  Cyc.  pp.  777- 

779,  25  Cyc.  pp.  868-859,  26  Cyc^  pp.  ^ 

634,  635. 
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i  37s.  WhAt  eoBditiona  maj  be  walTed. 

M  (S«p.i8n) 
A  provisioD  in  a  policy  ot  insaiance  for  the 
forfeittm  thereof  for  noDpftyment  of  premium 
is  for  the  benefit  of  the  insurer  and  may  be 
waived.— Michigan  Mut  Life  Idb.  Co.  t.  Coster, 
27  N.  E.  124,  128  Ind.  25. 

lb]  (App.l»l) 

A  coQditioQ  in  a  life  policy  that  the  premi- 
um shall  be  paid  in  advance  is  for  the  benefit  of 
the  insurer,  and  may  be  waived  by  an  agree- 
ment to  extend  the  time  of  payment,  .and  such 
waiver  may  be  shown  by  parol. — Prudential 
}ns.  Co.  T.  Sullivan^  58  N.  E.  SliS,  2T  Ind. 
App.  30. 

[c]  (Avp.im) 
Since  Acts  1881,  p.  714  (Buma*  Ann.  St. 
1901,  f  4932),  under  which  defendant  iiuurance 
company  was  reorganised,  does  not  specify  the 
character  of  title  or  interest  insured  shall  hold 
in  the  property  Insured,  a  by-law  or  regulation 
of  the  company  proriding  that  any  policy  is- 
fltied  to  ft  person  who  does  not  own  the  prop- 
erty in  fee  simple  shall  be  void  may  be  waived 
by  the  company.— Farmers'  Mut.  Fire  Ins.  Co. 
of  De  Kalb  County  Jftckman,  78  N.  B.  730, 
31^  Ind.  App.  1. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cekt.  Dig.  Insurance,  i  941. 

I  378.  UftUUly  of  inswrw  to  aatoppel  I17 
•eta*  oonduot,  or  statements  of 
oSeen  m  acuita. 

M    (Sn».  UM) 

Where  a  policy  provides  that  tt  shall  be 
void  tf  the  buildiiw  'become  vacant,  the  insur- 
ed is  not  excused  from  his  breach  of  contract 
in  allowing  them  to  become  vacant  by  the  fact 
that  before  the  policy  was  issued  the  company 
made  a  rule  allowing  the  vacancy  of  property 
for  30  days,  and  that  the  company's  agent  told 
him  that  the  rule  formed  part  ot  the  contract, 
and  annulled  the  condition  contained  in  the  pol- 
icy, as  the  existence  of  such  a  rule  did  not  pre- 
vent the  company  from  providing  against  va- 
cancy by  a  condition  in  the  poIlcy.—Rogers  v. 
Phenix  Ina  Go.  ot  Brooklyn,  121  Ind.  fi7(^  23 
N.  E.  49& 

Fob  Cases  fbou  Other  States, 

See  28  Cert.  Diq.  Insurance,  {  917. 
See,  also,  25  Cye.  p.  860. 

{ 374.  Powers  of  ofioera  or  acemts  re- 
spaetiiic  walTer. 

Fob  Cases  frou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  S§  948-965. 
See,  also,  19  Cyc  pp.  780-784,  25  Cyc.  pp. 
SGO,  861. 

8  375.  —  In  KenevaL 

[a)    (Sup.  1879) 
Where  a  by-law  of  a  mutual  insurance 

company  declnml  that  a  policy  of  said  compa- 


sured  in  another  company  without  the  couent 
of  th^  directors,  etc.,  the  agmt  of  the  company 
had  no  authority  to  consent  to  the  second  pol- 
icy so  as  to  bind  the  company.— Behler  v.  Ger- 
man Mut.  Fire  Ins.  Co.,  68  Ind.  347. 

[b]  (Sap.  I8S2) 

A  mere  local  agent  of  an  insurance  com- 
pany cannot  waive  a  condition  in  the  policy 
that  the  premium  shail  be  paid  in  money.— Will- 
cuts  T.  Xorthwestem  Mut.  Life  Ins.  Co.,  81 
Ind.  300. 

A  waiver  of  a  condition  of  a  life  poUcy  caa 
only  be  made  by  an  agent  possessing  competent 

authority.— Id. 

[c]  (Sup.  1882) 

An  insurance  agent  has  authority  to  wsire 
a  condition  requiring  that,  if  the  building  etsndi 
on  leased  ground,  that  fact  shall  be  expressed 
in  the  policy.— Home  Ids.  Co.  of  New  York  t. 
Duke,  84  Ind.  253. 

Id]  <9np.l88l) 

The  existence  of  the  relati<m  of  prindpal 
and  agent  is  not  sufficient  to  warrant  a  conda* 
Aon  that  the  agent  [Ktssessed  authority  to  wun 
the  conditions  of  a  contract  of  insurance.— ^Et- 
na Ins.  Co.  t.  Shryer,  85  Ind.  362. 

Ee]  .(8WP.1880 
'  Where  the  diarter  of  an  Insnrance  conpsr 
ny  provided  that,  "if  the  premises  be  incnmbo^ 
ed,  the  policy  shall  tw  void,  nntess  the  true  ti- 
tle of  the  assured  and  the  Incumbrance  <«  thr 
premises  be  expressed  therdn,"  AeM,  that  no  of- 
ficers or  agents  of  the  company  could  waive  the 
provision.— Leonard  v.  American  Ins.  Co.,  97 
Ind.  299. 

[f]  (App.  18»3> 

An  agent  of  defendant  insnrance  CMDpi- 
ny  represented  to  plaintiff  that  if  he  wooU 
make  application  to  defendant  for  a  policy,  isd 
state  in  the  aivUcation  that  he  desired  to 
mortgage  the  property  on  which  the  insotanee 
was  to  be  taken,  defendant  would  issue  to  lum 
a  policy  permitting  him  to  do  so.  Plaintifl 
made  application  accordingly,  and  received  a 
policy.  Held,  that  the  fact  that  he  mortgaged 
the  property  did  not  avoid  the  policy,  tboo^ 
it  contained  a  clause  proriding  that  any  ia- 
cumbrance  placed  on  the  property  after  the  i*- 
Buance^  of  the  policy  should  have  that  effect 
and  defendant's  charter  provided  that  none  of 
its  agents  except  the  general  agent  at  Chi<!a?o 
should  have  power  to  waive  any  of  the  condi- 
tions of  a  policy.- Phenix  Ins.  Co.  of  Brooklyn 
V.  Lorenz,  7  Ind.  App.  266,  33  X.  E.  4H  31 
N.  R  495. 

[g]  (App.  18M) 

An  agent,  with  authority  to  solicit  appli- 
cations and  collect  premiums,  can  waive  a  con- 
dition for  payment  of  the  preminm  in  quarter 
ly  installments,  and  accept  payment  of  the  en- 
tire anuual  premium  in  advance. — ^Kerltn  v.  ?>a- 
tioDBl  Acc.  .\s5'n  of  Indianapolis,  8  Ind.  App. 


uy  would  he  void  if  tlio  samo  property  was  in-  i  V-2S.  35  N.  R  39,  36  X.  E.  156. 
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Where  an  insured  tenders  the  collection 
agent  of  the  company  9^0,  the  full  amonnt  of 
his  annnal  premiom,  and  the  agent  accepts 
only  $20  thereof,  and  promises  to  pay  the  com- 
pany the  other  $10  in  satisfaction  of  a  debt  ow- 
ing by  turn  to  the  insured,  tbe  company  is  bonnd 
by  ttie  agent's  waiver  of  the  cash  payment — Id. 

[h]  (Apit.  18») 
An  agent  authorized  by  a  6Te  insurance 
company  to  accept  risks  and  to  collect  premi- 
ums, and  having  power  to  make  valid  parol  con- 
tracts to  insure,  may  waive  cash  payment  of 
premiums. — Western  Assur.  Co.  v.  McAlpin,  55 
N.  £.  119,  23  Ind.  App.  220.  77  Am.  St.  Rep. 
423. 

[1]  <8uv.  laon 
An  agent  of  a  foreign  insnrance  company, 
having  authority  to  issne  policies  and  collect 
premlnms  tbereon,  has  anthority  to  waive  a 
condition  of  the  printed  policy  that  an  incum- 
brance on  the  property  shoald  render  the  pol- 
icy void. — German-American  Ins.  Co.  T.  Xeag- 
ley,  71  M.  E.  897,  163  Ind.  651. 

UI  (App.  U06} 
The  agmt  of  a  life  insurance  company,  the 
scope  of  whose  duties  was  to  write  applications 
and  collect  pranlums  and  turn  them  over  to  the 
company,  could  bind  the  company  by  the  receipt 
of  preminniB  with  full  knowledge  on  bis  part 
that  the  insured  was  not  ia  good  health  at  the 
time  of  the  issuance  of  the  policy,  whicb  pro- 
vided that  it  should  be  v<AA  in  case  at  the  time 
of  delivery  thereof  insured  was  not  in  sound 
health.— Metropolitan  Life  Ins.  Go.  t.  Willis,  76 
N.  E.  560,  37  Ind.  App.  4& 

Fob  Cases  fboh  Other  States, 

See  28  Cent.  Dig.  Insurance,  §{  048-951, 
956-905. 

See,  also,  19  Cyc.  pp.  780-788,  25  Cyc.  p. 
8G0. 

S  376.  —  Effect  of  prorlsloiu  of  polioy. 

Waiver  of  provisions  as  to  mode  of  waiver,  see 

post,  §  aso. 

W  (App.  1908) 
An  insurance  agent,  acting  within  bis  ac- 
tual or  apparent  authority,  may  orally  or  in 
writing  waive  any  written  or  printed  condition 
in  the  policy,  notwithstanding  an  express  pro- 
viRiOQ  therein  that  no  agent  shall  have  such 
Ijower,  or  that  only  some  particular  mode  of 
waiver  is  possible. — United  States  Health  &  Ac- 
cident  Ins.  Co.  v.  Clark,  83  N.  E.  TUO,  41  lod. 
App.  34a 

Fob  Cases  from  Other  States, 

See  28  Cgkt.  Dio.  Insurance,  U  002-955. 
See,  also.  19  Cyc.  p.  784,  25  Cyc  p.  8G1. 

f3TT.  Kaowlodga  or  motloo  of  facts  In 
(SBcraL 

Mutual  benefit  Insurance,  see  post,  |  825. 


M  (App.  1896) 
The  record  of  a  chattel  mortgage  does 
not  diarge  an  insurer  with  notice  thereof,  so 
as  to  render  a  failure  to  cancel  a  policy  on  the 
property  a  waiver  of  a  condition  against  mort- 
gage incumbrances. — ^Milwaukee  Mechanics'  Ins. 
Co.  T.  Nlewedde,  12  Ind.  App.  145,  39  N.  £. 
757. 

[b]    (App.  1895) 

The  issuance  of  a  policy  to  "K.  and  Z.  and 
F.  Z.,"  on  a  building  and  merchandise,  with 
knowledge  by  the  agent  that  K.  and  Z.  own  the 
building  and  F.  Z.  alone  the  goods,  is  a  waiver 
of  the  provision  in  such  policy  providing  for  a 
forfeiture  "if  the  interest  of  the  insured  be  oth- 
er than  unconditional  and  sole  ownership." — 
Manchester  Fire  Assur.  Co.  t.  Koerner,  13  Ind. 
App.  372,  40  N.  E.  1110,  41  N.  E.  848,  55  Am. 
St.  Rep.  231;  North  British  &  Mercantile  Ins. 
Co.  V.  Same,  Id.  098,  40  N.  E.  1112. 

[e]  (App.  1897) 

The  record  of  a  chattel  mortgage  is  not  no- 
tice of  the  mortgage  to  a  company  issuing  a  pol- 
icy on  the  property. — Shaffer  v.  Milwaukee'  Me- 
chanics' Ins.  Co.,  46  N.  E.  557.  17  Ind.  App. 
204. 

[d]    (App.  1889) 

A  mortgage  of  record  before  the  issuing  of 
a  policy  providing  against  incumbrances  is  not 
notice  thereof  to  the  insurer.— Pfatenix  Ins.  Co. 
V.  Ovennan,  Cffi  N.  E.  771,  21  Ind.  App.  510. 

M     (App.  1900) 

The  public  record  of  a  chattel  mortgage  on 
insured  property  is  not  notice  thereof  to  the  in- 
surer.—Traders'  Ins.  Co.  T.  CaBsell,  66  N,  B. 
259,  24  Ind.  App.  238. 

[f]  (§np.  1907) 

Where  no  written  application  for  insurance 
is  required  by  the  insurer,  and  it  asks  no  ques- 
tions of  insured,  and  he  makes  no  statements, 
as  to  the  condition  of  his  title,  and  the  policy 
is  accepted  in  good  faith  and  in  ignorance  of 
the  materiality  of  the  question  of  title,  it  will 
he  presumed  that  the  insurer  has  knowledge  of 
the  state  of  insured's  title,  and  by  issuing  the 
policy  with  the  knowledge,  thns  imputed,  that 
the  insured  has  but  a  life  estate,  the  insurer 
waives  a  provision  thereof  declaring  the  policy 
void  if  the  insured's  interest  be  other  than  im- 
conditional  and  sole  ownership  in  fee  simple. — 
CIcns  Falls  Ins.  Co.  v.  Michael,  1G7  Ind.  650, 
74  N.  E.  964,  79  N.  E.  005,  8  h,  E.  A.  (N.  S.) 
708. 

Fob  Cares  from  OmEB  States, 

See  28  Cent.  Dio.  Insurance,  SS  942,  966, 

067.  975-997. 
See,  also,  1  Cyc.  p.  247,  19  Cyc.  pp.  778. 
800-810,  2.'»  Cyc.  pp.  8(J2-S63,  20  Cyc.  pp. 
624,  634,  635. 

i  378.  Knoadedge  of  or  notloo  to  oSears 
or  acenta. 

Admissibility  of  evidence,  see  post,  {  655. 
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Cm]  (Snp.l8n) 
Knowledge  hj  a  general  agent  of  a  foreign 
insurance  company  that  tbe  inaared  was  la  the 
habit  of  paying  preminmB  some  time  after  they 
were  due  is  knowledge  by  the  company  of  that 
fact.— Phflenix  Mot  Life  Ins.  Co.  r.  Uinesley, 
75  Ind.  1. 

[b]  (Sap.  18W) 
When  an  insurance  agent  iii  aware  of  the 
facts  relative  to  a  risk  before  tbe  contract  is 
entered  into,  the  insurer  is  charged  with  that 
knowledge,  and  is  estopped  frum  setting  up  an 
iDnocent  mistake  of  tlie  assured,  either  in  set- 
ting forth  the  facts  in  tbe  application  or  In 
omitting  to  state  them.  Tbe  insurer  cannot  be 
misled  even  by  a  warranty  when  at  the  time 
tbe  contract  is  entered  into  be  knew  the  actu- 
al condition  of  the  risk.— Indiana  Ins.  Co.  v. 
Hartwell.  24  N.  E.  100,  123  Ind.  177. 

[0]    (App.  1893) 

Where,  at  tlie  time  a  policy  of  insurance 
is  contracted,  conditions  existed  which  were  ia 
conflict  with  those  of  the  policy,  and  the  in- 
surer or  its  agent  knew  of  their  existence,  and 
agreed  that  as  to  them  tbe  conditions  of  tbe 
policy  should  not  be  effective,  tbe  insurer  can- 
not take  advantage  of  their  existence  to  defeat 
a  recovery  after  a  loss  has  occurred, — Phenix 
Ins.  Co.  of  Brooklyn  v.  Lorenz.  33  N.  E.  444, 
34  N.  E.  495,  7  Ind.  App.  200. 

[d1    (App.  1897) 

Tlie  fact  that  the  agent  of  an  ttuniance 
company,  authorized  to  issue  and  countersign 
policies,  previous  to  the  issuance  of  a  policy 
on  personal  property  bad,  as  a  notary  pnblic, 
filled  out  and  taken  the  acknowledgment  of  a 
mortgage  on  the  property  insured,  is  not  notice 
to  the  company  of  the  mortgage.— Shaffer  t. 
Milwaukee  Mechanics*  Ins.  Co.  (Ind.  App.)  46 
X.  E.  557,  17  Ind.  App.  204. 

[e]     (App.  1888) 

Knowledge  of  tbe  agent  of  tbe  insurance 
company  that  the  insured  had  procured  addi- 
tional insurance  on  the  property  was  sufficient 
notice  to  tbe  company,  under  tbe  provision  of 
the  policy  that  it  would  be  determined  in  such 
case,  unless  tbe  company  wus  notified,  and 
their  consent  obtained.— Insurance  Co.  of  North 
America  r.  Coombs,  49  N.  E.  471, 10  Ind.  App. 
331. 

If]    (App.  ]8») 

Knowledge  of  its  agent  for  soliciting  In- 
surance and  collecting  premiums  of  facts  jus- 
tifying insurer  in  forfeiting  a  policy  is  binding 
on  it,  though  not  communicated. — Northwest- 
em  Masonic  Aid  Ass'n  v.  Bodurtha,  53  N.  E. 
787,  23  Ind.  App.  121,  77  Am.  St.  Rep.  414. 

[g]  <App.  19W) 
If  the  company's  local  agent  at  tbe  time 
the  policy  was  issued,  or  at  any  time  before 
the  loss,  Intowi  of  t^e  Tlolation  of  conditions 
of  tiie  poli<7,  the  knowledge  of  the  agent  Is 
the  knowledge  Of  the  company,  and,  after  the 
loss,  tbe  company  cannot  defend  because  of 


•nch  breach  of  tbe  contract.— Tiadera*  Ins.  Coi 
T.  CasseU,  56  N.  E.  259.  24  Ind.  App.  238. 

[b]  (APP.1M6) 

Where  an  agent  is  authorized  to  collect 
premiums,  notice  to  such  agent  of  a  change  of 
ownership  of  insured  property  is  notice  to  the 
company.— Farmers*  Mut.  Fire  Ins.  Co.  of 
De  Kalb  Connty  T.  Jackman,  73  N.  E.  730, 
35  Ind.  Ajfp*  1* 

For  Cases  fbom  Othbb  States, 

See  28  Cent.  Dig.  Insurance.  S!  06S~Mi7. 
See,  also,  19  Cyc.  pp.  807-812.  25  Cyc.  p. 

8G3 ;  notes,  16  L.  R.  A.  33.  4  L.  B.  A.  (N. 

8.)  758;  note,  26  Am.  Rep.  870. 

i  379.  Insertion  of  falso  answers  la  ap- 
pUoation  asent  or  nnder  Ua 
dlrootioa. 

Verdict  and  findings,  see  post,  I  &tO. 

[a]   (Sap.  ISSi) 

Where  the  location  of  personal  property 
was  wrongly  stated  in  the  application  for  in- 
surance by  tbe  company's  agent,  without  the 
knowledge  of  the  applicant,  thus  causing  a  mis- 
description of  such  location  in  the  policy,  the 
same  may  be  alleged  and  proved  in  an  ordinmrjr 
action  upon  the  policy,  and  the  company  will 
be  estopped  from  setting  up  such  misdescrip- 
tion as  a  defense.— Pbeoiz  Ins.  Co.  r.  All^ 
109  Ind.  273,  10  N.  E.  85. 

Vb}   <Svp<  1889) 

Where  an  ioBorance  agent  authorised  to 
take  applications  writes  into  an  applicatkn 
false  answers  to  questions  pat  to  the  applicant 
as  to  tbe  unount  of  insurance,  and  dec«ve* 
him  into  belieTing  that  the  correct  answer  hu 
been  written,  tbe  company  is  estopped,  in  as 
action  on  tlve  policy  issued  under  aucb  appli- 
cation, to  deny  the  correctness  ot  tbe  answer 
as  written.— Pickel  t.  Pbeoiz  Ins.  Co.,  110  Ind. 
291,  21  N.  E.  898. 

[c]  (Snp.  1889) 

Where  the  insurer  alleges  that  the  ui- 
swerg  to  Questions  put  to  the  insured  contsiDeii 
in  tbe  application  were  false,  it  is  a  sufflcieat 
reply  that  the  answers  were  written  by  ilt? 
insurer's  agent  after  be  had  informed  the  in- 
sured that  no  answers  were  necessary,  an<l 
without  his  knowledge.— Phoenix  Ins,  Co.  of 
Brooklyn  t.  Stark,  12p  Ind.  444,  22  M.  E.  413. 

[d]  (8«p.  UM) 

Where  the  agent  of  an  Insurance  company, 
who  takes  an  application,  and  writes  out  the 
answers  contained  therein,  has  full  knowledge 
of  the  facts,  and  relies  upon  bis  own  knowl- 
edge, well  knowing  that  the  applicant  has  n> 
accurate  knowledge  in  regard  to  the  facts  in- 
quired abotit,  and  the  applicant,  an  illiterate 
man,  signs  said  application,  relying  upon  tbe 
good  faith  of  the  agent,  the  company  cannot 
avoid  payment  becaase  of  mtsrepresenlatioas 
as  to  value,  location,  and  incnmbrances,  u 
the  statements  will  be  constnted,  not  as  war- 
ranties, but  representations.— Rogers  t.  Phnix 
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In8.  Co.  of  Brooklyn,  121  Ind.  570,  23  X.  E. 
498;  Phenix  Ins.  Co.  of  Brooklyn  t.  GoMen, 
121  Ind.  524,  23  N.  £.  503. 

[•]    <8m».  18M) 

Where  an  applicant  signa  the  application 
in  blank,  and  tne  agent  of  the  company,  with- 
out aathority  or  direction  from  the  applicant, 
fllla  out  the  blank!,  misrepresentatioiiB  made  by 
him  in  thus  filling  out  the  application  will  not 
avoid  tbe  policy,  though  the  application  In 
afterwaida  signed  by  the  applicant  upon  pres- 
entation to  hira  by  the  agent  who  neither 
reads  nor  offers  to  read  it  to  him.— Rogers  t. 
Pbenix  Ins.  Co.  of  Brooklyn,  121  Ind.  570. 
23  N.  £.  49a 

Where  an  applicant  signs  the  application 
in  blank,  and  the  agent  of  the  company,  with- 
out authority  or  direction  from  the  applicant, 
fills  out  the  blanks,  he  does  not  thereby  become 
the  agent  of  the  applicant,  but  1>  the  agent  of 
the  company.— Id. 

[f]    (Bnp.  18M) 

It  cannot  be  said  that  an  insured  who  has 
fully,  truthfully,  and  in  good  faith  answered 
all  the  required  questions  is  guilty  of  negli- 
gence in  signicg  without  reading  the  applica- 
tion which  is  prepared  by  the  agent,  as  he  is 
iustified  in  assuming  that  the  agent  has  with 
equal  good  faith  truthfully  recorded  the  an- 
swers given.— Germania  Life  Ins.  Co.  of  New 
York  T.  Lunkenheimer,  26  N.  E.  1082,  127  Ind. 
536. 

When  solldted  to  take  a  policy,  the  in- 
sured told  the  company's  agent  that  bis  appli- 
cation had  been  rejected  by  another  company. 
The  agent  SOed  out  an  application,  and.  to 
the  question  whether  any  former  one  had  been 
rejected,  he  wrote  the  answer  "No,"  without 
the  knowledge  of  the  insured,  who  signed  the 
paper  without  reading  it  The  policy  provided 
that  the  Insured  adopted  as  his  own,  admitted 
to  be  material,  and  warranted  as  full,  com- 
plete, and  true,  each  of  the  answers,  whether 
written  by  his  own  hand  or  not.  Held,  that 
the  company  could  not  treat  the  answer  as  a 
warranty,  and  avoid  the  policy  tor  its  falsity-. 
—Id. 

An  insurance  agent  authorized  to  receive 
applications  represents  the  company,  and  if  he 
receives  truthful  information  from  the  insured, 
and  undertakes  to  correctly  fill  the  application, 
but  instead  of  doing  so,  inserts  false  state- 
ments, the  insured  will  not  be  made  to  suffer 
from  his  wrongful  act.— Bowlus  v.  Pbenix  Ins. 
Co..  32  K  B.  819,  133  Ind.  106,  20  L.  B.  A. 
400. 

Allegations  of  the  answer  that  the  as- 
sured knew  that  the  agent  did  not  have  au- 
thority to  issue  the  policy,  and  that  it  was  stated 
in  the  application  that  the  property  was  not  In- 
cumbered, when  in  fact  it  was  mortgaged,  were 
bad,  as  the  company  was  not  relieved  from  lia- 
bility because  its  agent  authorized  to  receive 
the  application  made  misstatements  in  filling 


them  in,  although  he  bad  no  authority  to  Isaua 
the  policy.— Id. 

[h]  {A»p.l8Kt) 
Where  an  agent  acting  within  the  general 
scope  of  his  authority  undertakes  to  make  out 
an  application  for  insurance,  and  falls  to  state 
therein  such  facts  and  circumstances  as  the 
applicant  directs,  which,  If  stated  therein, 
woold  affect  the  rights  of  the  assured  under 
the  policy  Issued  thereon,  such  omissions  must 
be  imputed  to  the  company,  and  not  to  the 
Insured.— Pbenix  Ins.  Co.  of  Brooklyn  v.  Lo- 
renx,  83  X.  E.  444,  34  N.  E.  495,  7  Ind.  App. 
266. 

[I]  (App.  1893) 
In  an  application  for  accident  indemnity, 
when  the  applicant  states  his  income  truly,  but 
the  agent,  without  his  knowledge  or  consent, 
increases  the  amount  so  as  to  place  the  appli- 
cant in  another  class  of  assured,  an  agreement 
that  the  society  shall  not  be  bound  by  any 
statement  made  to,  or  knowledge  possessed  by, 
the  agent  not  written  in  the  application,  and 
that  such  person  is  the  applicant's  agent  to  en- 
ter his  answer,  does  not  relieve  the  insurer  of 
its  estoppel  to  contest  the  policy.— Howe  v. 
Provident  Fund  Soc.,  7  Ind.  App.  586,  34  N. 
E.  830. 

tJ]  (Sap.  1894) 
If  an  applicant  for  life  Insurance  in  good 
faith  gives  truthful  answers  to  such 'questions 
as  are  asked  him  by  an  agent  of  the  insurer, 
but  the  agent,  whether  purposely  or  otherwise, 
but  without  the  knowledge  or  connivance  of 
the  applicant  inserts  false  answers,  the  wrong 
is  that  of  the  company,  and  not  that  of  the 
applicant,  and  the  Insurer  is  estopped  trom  at- 
tributing the  wrong  to  the  applicant— Michi- 
gan Mut.  Life  Ins.  Co.  v.  Leon,  37  N.  E.  584, 
138  Ind.  636. 

An  insurance  company  cannot,  after  as- 
sured has  been  fatally  injured,  avoid  the  policy 
on  bis  life,  issued  on  an  application  written  out 
by  a  state  agent,  though  the  agent  wrote  there- 
in "No,"  in  place  of  applicant's  answer  "Yes." 
to  the  question  whether  he  had  been  rejected 
for  life  insurance,  and  though  a  copy  of  the  ap- 
plication was  attached  to  the  policy  in  assured's 
possession,  neither  assured  nor  the  beneficiary 
having  known  of  such  change.— Id* 

[k]    (App.  18S4) 

Insurers  cannot  repudiate  their  policy,  on 
the  ground  of  a  misstatement  by  the  insured, 
if  he  truly  stated  the  facts  involved  to  the 
agent  at  the  time  of  applying  for  the  policy, 
and  the  agent  drew  up  the  application  differ- 
ently from  the  facts  as  stated. — Continental 
Ins.  Co.  V.  Chew,  11  Ind.  App.  330,  38  N.  E. 
417,  54  Am.  St  Bep.  SOa 

tl]    (Jtpp.  l»8) 
If  an  agent  authorized  to  take  applications 
for  insurance  without  the  knowledge  ^  the  ap- 
plicant writes  false  answers  to  questions  in 

tlie  application  contrary  to  directions  of  appll- 
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§  37© 

cant  who  makes  true  answen,  the  company 
will  he  estoi)i)e(I  by  the  action  of  its  agent. — 
I'liited  Statea  Health  &  Accident  Ins.  Co.  v. 
Clark,  83  X.  E.  700,  41  lod.  App.  345. 

[m]    (App.  1»09) 

In  making  the  examination  for  life  insur- 
ance, interpreting,  recording,  and  reporting  to 
the  company  the  answers,  the  examiner  is  the 
agent  of  the  company ;  and  that  he  and  the 
soliciting  agent,  knowing  the  facta,  put  down 
wrong  answers,  would  not  avoid  the  policy. — 
Iowa  Life  Ins.  Co.  y.  Haughton,  87  X.  E.  702. 

For  Cases  fbou  Other  States, 

See  28  Cent.  Dig.  Insurance,  §S  00!>-1015. 
See,  also.  1  Cyc.  p.  247,  19  Cyc.  p.  822 ; 
Dote,  4  I/.  B.  A.  (N.  S.)  607 ;  note.  7  Am. 
Rep.  128;  note,  9  Am.  St.  Rep.  229. 

1381.  Form  and  raqolsitaa  of  «cpMBs 

For  Cases  ntOH  Other  States, 

See  28  Cent.  Dia.  Ituurance,  ||  1016-1(^5. 
See,  also,  19  Cyc.  pp.  785-7S9,  26  Cyc.  pp. 
635,  636. 

S  383.    Oral  mlvar. 

[a]    (App.  1898) 

A  policy  on  a  stock  of  merchandise  pro- 
vided that  the  assured  should  keep  books,  show- 
ing purchases  and  sales,  In  an  iron  safe;  also, 
that  DO  officer  or  agent  should  have  power  to 
waive  any  coDditiou  or  provision,  unless  in 
writing  attached  thereto.  Held,  that  the  latter 
provision  might  be  waived  by  parol  by  an  agent 
having  general  authority  to  make  contracts  of 
insurance,  and  therefore  a  parol  waiver  of  the 
former  provision  by  such  agent  was  bindii^  on 
the  company, — Hanover  Fire  Ins.  Co.  v.  Dole, 
50  N.  E.  772,  20  Ind.  App.  333. 

For  Cases  from  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  §  1018. 
See,  also,  19  Cyc.  p.  785. 

1 386.         Wainr  o£  prorlsiaaa  of  poll- 
07  as  to  node  of  waiTor. 

[a]  (App.  1894) 
A  policy  provided  that  it  should  be  void 
if  the  property  were  sold,  or  if  the  policy  were 
assigned  before  loss,  without  the  company's 
consent  indorsed  thereon;  that  in  case  of  sale 
written  notice  should  be  given  the  company,  and 
its  absent  thereto  be  indorsed  on  the  policy; 
that  if  the  policy  should  be  canceled  the  com- 
pany should  refund  a  ratable  proportion  of  the 
premium.  Sdd,  that  the  conditions  as  to  the 
consent  and  notice  were  waived  where  the  ven- 
dee of  the  property  orally  notified  the  company, 
which  then  had  the  policy  in  its  possession,  of 
the  sale  to  him,  and  the  company  orally  consent- 
ed thereto,  and  retained  the  uuearDed  premium 
on  the  policy,  which  bad  Dearly  five  yeara  to 
run.— Moffitt  v.  Phenix  Ins.  Co.,  11  Ind.  App. 
233.  38  N.  E.  835. 


[b]    (App.  ISM) 

A  policy  provided  that  no  officer  or  agent 
should  have  power  to  waive  any  condition  or 
pmvision,  unless  in  writing  attached  then?to. 
Held,  that  this  provision  might  be  waived  by 
parol  by  an  agent  having  general  authority  to 
make  contracts  of  insurance. — Hanover  Fire 
Ins.  Co.  T.  Dole,  SO  N.  E.  772,  20  Ind.  App. 
333. 

For  Cases  from  Other  States, 

See  28  Cent.  Dio.  Insurance,  {  1024. 

S  388.  Implied  watmr  Im  (oaonL 

[a]  (Sap.  1S90) 

The  right  to  declare  a  forfeiture  of  a  pot- 
icy  for  the  nonimyment  of  premiums  may  be 
waived,  and  the  waiver  may  be  manifested  by 
conduct  as  well  as  by  words.— Phenix  Ins.  Co. 
of  Brooklyn  v.  Tomlinson,  25  N.  E.  126,  123 
Ind.  84,  9  L.  R.  A.  317.  21  Am.  St  Rep.  203. 

[b]  (App.  1895) 

The  provisions  of  a  contract  of  insurance 
may  be  waived  by  the  conduct  of  the  company, 
and,  in  determining  whether  an  equitable  for- 
feiture clause  is  to  be  deemed  waived,  the 
courts  have  generally  applied  the  same  liberal 
rule  in  favor  of  the  insured  as  governs  in  the 
constructioa  of  the  contract  itself. — Geraaa 
Mut  Ins.  Co.  V.  Niewedde,  39  N.  E.  534,  U 
Ind.  App.  624. 

[c]  (App.  1896) 

Where  the  insurer  at  no  time  prior  to  the 
death  of  insured  claimed  that  premiums  on  tbe 
policy  were  unpaid,  or  claimed  a  forfeiture  of 
tlie  policy  for  such  reason,  but  tacitly  admitted 
pnyment  to  ita  ageut  by  directing  insured  to 
send  all  further  payments  to  the  home  office,  it 
cniinot,  after  insured's  death,  claim  that  the  pay- 
ments to  the  agent  prior  to  the  notice  to  make 
paymeats  to  the  home  office  were  unauthorized, 
—National  Life  Maturity  Ins.  Co.  T.  Wfaitacre, 
15  Ind.  App.  506,  43  N.  E.  905. 

[dl    (App.  UOO) 

If  the  insurer,  with  knowledge  of  the  facts 
constituting  a  forfeiture,  continues  to  treat  the 
contract  as  in  force,  and  induces  the  insured  to 
incur  expenses  and  trouble  while  acting  in  that 
belief,  the  insurer  is  estopped  to  take  advantage 
of  the  forfeiture.— Traders'  Ins.  Co.  v.  Cassell, 
56  N.  E.  259,  24  Ind.  App.  238. 

[e]     (App.  1903) 

Where  a  company  insuring  against  liabil- 
ity Cor  injuries  to  employes  reCaaed  to  under- 
take the  defense  of  such  an  action  against  an 
employer  because  immediate  notice  of  its  com- 
mencement was  not  given,  as  required  by  the 
policy,  until  assured  stipulated  that  its  assump- 
tion of  the  defense  should  not  be  a  wuver  of 
any  of  its  rights,  the  defense  of  such  action  by 
the  company  was  not  a  waiver  of  the  forfeituie. 
—London  Guarantee  &  Accident  Co.  t.  Siwy, 
66  N.  E.  481.  35  Ind.  App.  340. 
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m  (*P».  MOM 
The  proTlsioo  of  a  life  Snsarance  policy 
that  "If  for  any  reason  the  premium  Is  not 
called  for  when  due  by  an  authorized  represent- 
ative of  the  company,  It  shall  be  the  dnty  of 
the  policy  holder"  to  send  ttame  to  the  home 
office,  may  be  waived,  and,  if  not  4nsisted  on 
during  the  life  of  insured,  tlie  company  cannot 
insist  on  a  forfeitore  becaose  at  death  a  few 
months'  premiums  were  unpaid.— Rutherford  v. 
Prudential  Ins.  Co.,  78  N.  B.  202,  84  Ind.  App. 
631. 

Fob  Cases  ntox  Otheb  States, 

Bee  28  Cent.  Dig.  Insarance,  U  1026, 1(K27, 

lOSO,  1033,  IMO;  1067. 
See,  also,  10  Gyc.  p.  780,  26  Ore.  pp. 

872. 

$  380.  Xsauanoe  and  dellTery  of  policy 
wlthoat  objection. 

Knowledge  of  or  notice  to  officer  or  agent,  see 
ante,  |  377. 

[s]  (APP.1S93) 

Where  the  insured  stated  In  h]a  applica- 
tion, which  was  a  part  of  the  contract,  that  he 
applied  for  insurance  on  certain  conditions, 
which  in  themselTes  were  in  direct  conflict  with 
the  conditions  of  the  policy  issued  under  and 
pursuant  to  the  application,  it  must  be  assum- 
ed that  such  conditions  in  the  policy  were  v/Otv- 
ed  by  the  company  when  it  issued  the  policy. — 
Pbenix  Ins.  Co.  of  Brooklyn  v.  Lorenz,  33  N. 
E.  444,  34  N.  B.  495,  7  Ind.  App.  28& 

[bl  (App.  1895) 
Where  application  for  Insurance  is  orally 
made,  and  there  are  no  questions  asked  con- 
cerning incumbrances,  and  the  insured  is  un- 
aware that  the  existence  of  a  mortgage  was  fa- 
tal to  hia  insurance,  the  Insurer  will  be  deem- 
ed to  have  waived  a  provision  for  forfeiture 
by  reason  of  existing  incumbrances.— German 
Mut.  Ina.  Co.  T.  Niewedde,  11  Ind.  App.  G24, 
3&  N.  E.  534. 

lo]    (App.  is») 

The  right  to  forfeit  a  policy  under  a  con- 
dition that  the  policy  shall  be  void  If  the  prop- 
erty become  "Incumbered  by  a  chattel  mort- 
gage" after  the  Issne  of  the  policy  la  not  waived 
by  a  failure  of  the  insurer  to  require  an  answer 
to  a  question  In  the  application  regarding  pre- 
existing incumbrances.— Milwaukee  Mechanics' 
Ins.  Co.  T.  Niewedde,  12  Ind.  App.  145,  39  N. 
E.  757. 

tdl    (App.  1S95) 

Whatever  the  rule  may  be  as  to  forfeitures 
where  fraud  or  misrepresentation  is  used  to  de- 
ceive or  mislead  the  company,  such  rule  has  no 
application  where  all  the  facts  are  known  to  the 
company  when  it  issues  the  policy.— Manchester 
Fire  Assur.  Co.  v.  Koemer,  13  Ind.  App.  372, 
40  N.  E.  1110,  41  N.  E.  848,  55  Am.  St.  Rep. 
231;  North  British  &  Mercantile  Ins.  Co.  t. 
Same,  40  N.  E.  1112,  13  Ind.  App.  608. 


[e]  (9«p.UM) 

Where  a  by-law  of  a  mutual  Insurance  as- 
sociation provides  that  all  members  using  gas 
jnust  have  good  relators,  and  that  the  associ- 
ation is  not  responrible  for  any  loss  by  fire  if 
this  requirement  is  not  met,  bat  the  assodatloD 
issues  a  policy  and  accepts  premiums  thereun- 
der, with  full  knowledge  that  the  insured  vio- 
lates this  condition,  it  will  not  be  permitted  to 
insist  on  a  forfeiture  therefor.— Farmers'  Ins. 
Ass'n  of  Madison  County  v.  Reavis,  163  Ind. 
321,  70  N.  B.  518,  71  N.  E.  906. 

[f]  (Snp.  1«H) 

Where  an  insurance  company  issues  a  life 
policy  containing  a  provision  that  the  policy 
does  not  take  effect  until  the  first  premium 
has  been  paid  and  does  not  deny  the  execution 
of  the  policy,  the  presumption  is  that  the  pol- 
icy was  delivered  by  some  officer  or  agent  of 
the  company  who  represented  the  power  of  the 
company  to  waive  all  condiUons  precedent,  or 
that  the  circumstances  were  such  that  as  against 
the  insured,  the  company  was  estopped  to  deny 
the  validity  of  the  policy.— Penn  Mut  lAU  Ins. 
Co.  T.  Norcross,  163  Ind.  370.  72  N.  B.  132. 

[g]  (Snp.  1904) 

Where  an  insurance  company  Issued  a  pol* 
icy,  and  retained  the  premium,  with  knowledge 
that  there  was  &  chattel  mortgage  on  the  prop- 
erty, it  thereby  waived  a  condition  In  the  pol- 
icy that  it  should  be  void  if  the  property  in- 
sured was  incumbered,  and  also  provisions  re- 
quiring the  waiver  to  be  indorsed  on  the  policy. 
—German-American  Ins.  Go.  T.  Teagley,  71  N. 
E.  887,  163  Ind.  651. 

[b]    (App.  1905) 

Where  Insurer  Issued  a  policy,  and  retain- 
ed the  premium,  knowing  oi  a  chattel  mortgage 
on  the  property,  it  thereby  waived  a  condition 
that  the  policy  should  be  void  if  the  property 
insured  was  so  Incumbered,  and  a  provision  re- 
quiring waiver  to  be  indorsed  on  the  policy, 
whether  the  waiver  was  by  Insurer  itself,  or  by 
its  agent  issuing  the  policy. — Fire  Ass'n  of  Phil- 
adelphia T.  Yeagley,  72  N.  E.  1086,  84  Ind. 
App.  387. 

[1]  (App.  194S) 
In  an  action  on  a  mutual  insurance  policy, 
it  appeared  that  when  plaintiff  became  a  mem- 
ber she  owned  the  property  in  fee  simple;  that 
afterward  she  conveyed  the  property  to  her  son, 
retaining  a  life  estate  therein;  that  defendant's 
secretary  was  at  once  notified  of  the  change  in 
title,  and  he  stated  that  no  change,  in  the  pol- 
icy was  necessary;  that  afterward  her  insur- 
ance was  readjusted,  when  the  company's  offi- 
cers were  again  notified  as  to  the  condition  of 
title  to  the  property,  and  a  new  policy  was  Is- 
sued containing  a  condition  that  a  policy  is- 
sued on  property  not  owned  by  Insured  in  fee 
simple  would  be  void;  that  Insured  continued 
to  pay  assessments  until  the  property  was  de- 
stroyed by  fire.  Held,  that  the  condition  as 
to  the  character  of  Insured's  title  was  waived, 
and  defendant  is  estopped  to  deny  UaUU^  on 
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the  policy  because  of  such  title.— Farmers'  Mut. 
Fire  Idb.  Co.  of  De  Kalb  Coaoty  t,  Jackman, 
73  N.  E.  730,  35  Ind.  App.  1. 

Ul  (Sap.  IMS) 
Wbere  a  fire  polic;  iDtended  to  cover  prop- 
erty occupied  by  the  owner,  and  providing  that 
It  Bball  be  void  if  tbe  property  becomes  unoc- 
cupied, or  occupied  by  a  tenant,  is  used  to  insure 
a  bouse  exclusively  used  1^  tenants,  with  the 
knovlcdge  of  tbe  company,  the  provlBions  for 
forfeiture  are  not  applicable.— Ohio  Farmers' 
Ina.  Co.  v.  Vogel,  1C6  Ind.  239,  76  N.  E.  977. 
8  Ii.  R.  A.  (N.  S.)  960,  117  Am.  St.  Rep.  382. 

[k]   (App.  1906) 

Where,  in  an  action  on  a  life  polic;  pro- 
viding that  tbe  same  should  be  void  in  case  the 
insured  was  not  in  sound  health  at  the  time  of 
delivery  of  the  policy,  evidence  that,  though 
insured  was  insane  at  the  time  the  policy  was 
delivered,  defendant's  agent,  who  took  the  ap- 
plication, delivered  the  policy  and  collected  the 
premiums,  received  from  insured's  wife  nearly 
100  weekly  payments  after  being  informed  that 
insured  was  insane  and  in  an  asylum,  telling 
the  wife,  in  response  to  her  inquiry  aa  to 
whether  under  the  circumstances  she  should 
pay  the  premiums,  that  defendant  company  had 
paid  many  a  claim  "that  died  in  the  insane  hos- 
pital," and  that  she  was  not  responsible  for 
what  happened  to  insured  after  the  policy  waa 
written  up,  showed  a  waiver  of  the  condition.— 
Metropolitan  Life  Ins.  Co.  T.  Willis,  76  N.  E. 
660,  37  Ind.  App.  48. 

[1]    (Sap.  1«W) 

The  provisioD  of  an  Insurance  policy  whi<^ 
la  violated,  to  tbe  knowledge  of  tbe  Insurer, 
at  the  time  It  takes  effect,  is  waived. — Glens 
Falla  Ins.  Co.  t.  Michael,  167  Ind.  659,  74  N. 
E.  964,  79  N.  E  905,  8  L.  R.  A.  (N.  S.)  70S. 

Where  an  insurance  policy  is  issued  to  life 
tenants  who  pay  the  premiums,  it  is  presumed 
that  the  parties  intended  to  effect  a  valid  in- 
surance contract. — Id. 

Where  an  insurance  policy  was  issued  to  a 
life  tenant  without  objections,  it  is  presumed 
that  the  insurer  was  aatished  as  to  the  condi- 
tion of  the  title  of  the  property.— Id. 

Where  no  written  application  for  insurance 
Is  rctiuired  by  the  insurer,  and  it  asks  no  ques- 
tions of  insured,  and  he  makes  no  atatementa, 
as  to  the  condition  of  his  title,  and  the  policy 
is  accepted  in  good  faith  and  in  ignorance  of 
the  materiality  of  tbe  question  of  title,  it  will 
be  presumed  that  the  insurer  has  knowledge  of 
the  state  of  insured's  title,  and  by  issuing  the 
policy  with  tbe  knowledge,  thus  imputed,  that 
the  insured  has  but  a  life  estate,  the  insurer 
waives  a  provision  thereof  declaring  the  policy 
void  if  the  insured's  interest  be  other  than  un- 
conditional and  sole  owneiship  in  fee  simple. 
—Id. 

Fob  Cases  fhom  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  gS  1028-1031. 
See,  also,  25  Cyc  p.  S65 ;  note,  57  Am.  Rep. 
514. 


f  390.  r«llu*  to  MMTt  f  orf  eitan  w  t* 
OMsd.  or  MMlmA  poU«r> 

Mutual  benefit  insurance.  He  post,  U  724, 755. 

[•3    (App.  1891) 

Wbere  an  insurance  company  baa  knowl- 
edge, prior  to  loss,  of  additional  insurance  con- 
trary to  the  conditions  of  the  policy,  neglecting 
to  cancel  tbe  policy  because  thereof  is  a  waiv- 
er of  Buch  conditions.— Pheniz  Ins.  Co.  of  Brook- 
lyn V.  Boyer,  1  Ind.  App.  329,  27  N.  B.  628; 
Home  Ins.  Co.  of  New  Xork  v.  Marpl«^  1  lod. 
App.  411,  27  M.  E.  633. 

[b]  (App.  UK) 

Tbe  record  ni  a  diattel  mortgage  does  not 
charge  an  insurer  with  notice  thereof,  so  as  i» 
reader  a  failure  to  cancel  a  policy  on  the  prop- 
erty a  waiver  of  a  Condition  against  mortgage 
incumbrances.— Milwaukee  Mechanics*  Ins.  C& 
V.  Niewedde,  12  Ind.  App.  145.  80  N.  E.  7S7. 

[c]  (App.  1888) 

Wbere  an  insurance  company  fails  to  te^ 
minate  a  policy,  for  failure  ui  the  assured  to 
observe  a  condition,  on  receiving  knowledge  of 
such  fact,  the  condition  will  be  deemed  waived. 
—Hanover  Fire  Ins.  Co.  t.  Dole.  50  N.  E.  77% 
20  Ind.  App.  333. 

[d]  (Sap.  1907) 

A  provision  of  a  policy  of  insurance  declaim 
ing  the  same  void  in  case  the  interest  of  tbe 
insured  be  other  than  unconditiOQal  and  sole 
ownership  in  fee  simple,  in  effect,  renders  the 
policy  voidable,  instead  of  absolutely  void,  is 
tbe  contingency  specified,  and  requires  the  in- 
surer, in  case  the  insured's  title  is  not  one  ia 
fee  simple,  to  act  promptly  on  discovery  of  that 
fact  and  notify  the  insured  of  its  decision  to 
avoid  the  policy,  and  tender  or  manifest  Iti 
willingness  to  restore  the  unearned  premium,  or 
the  provision  will  be  deemed  to  bave  been  waiv- 
ed by  it.— Glens  Falls  Ins.  Co.  v.  Michael,  74 
N.  E.  9^,  79  N.  E.  905,  167  Ind.  659.  8  L. 
R.  A.  (N.  S.)  706. 

[«]     (App.  1907) 

Where  defendant's  agent,  who  solicited  the 
insurance  in  question,  had  knowledge  that  m- 
sured  was  intemperate  in  the  use  of  liquor,  and 
knew  before  he  delivered  the  policy  that  insur- 
ed had  falsely  stated  in  bis  application  that  he 
did  not  use  spirituous  liquors  habitually,  the  in- 
surer, not  having  offered  to  rescind  and  retain 
the  premiums,  paid  within  a  reasonable  tine, 
could  not  resist  payment  of  tbe  insurance  be- 
cause of  insured's  fraud,  in  which  the  agent 
participated.— ^tna  Life  Ins.  Go,  t.  Bodkting, 
79  N.  E.  524,  39  Ind.  App.  58& 

EH     (App.  1910) 

Whether  insured's  agreement  to  comply 
with  a  fire  insurance  association's  rule,  provid- 
ing that  it  would  not  insure  bama,  etc.,  with 
stoves  in  them,  conatituted  a  continuous  war- 
ranty  of  compliance  with  the  rule,  or  whether 
the  rule  was  merely  for  the  guidance  of  the  as- 
sociation's agents,  insured's  violation  of  tbe  rule 
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would  not  prevent  recovery  on  the  policy  when 
the  aBBodation  did  not  rwfnd  the  cootract  or 
offer  to  retom  the  anesnnents  paid.— Farmera* 
Mot.  Fire  Ine.  Go.  v.  HiU,  91  N.  E.  361. 

[si    <App.  1910) 

Defendant  issued  a  policy  on  deceased's  life 
December  29,  1905,  and  insured  died  January 
19,  1906.  In  March  following  defendant  hnew 
the  facts  on  vhich  it  might  base  a  rescission  of 
the  contract,  and  then  uiquired  whether  letters 
of  administration  had  been  issued.  Suit  on  the 
policy  was  commenced  in  June,  1906,  and  on 
September  15th  defendant  answered  on  the  the- 
ory that  the  contract  was  absolutely  void,  wlth- 
ont  returning  or  offering  to  return  tht  premi- 
ums. On  October  Slst  the  property  of  the  in- 
sured was  set  off  to  the  widow,  and  on  Kovem- 
ber  Ist  the  money  received  by  Insurer  on  the 
policy  was  tendered  to  the  widow.  On  March 
15,  1907,  Insurer  pleaded  a  tender  of  the  pre- 
mium, and  paid  the  same  into  conrt  for  the  use 
of  the  party  entitled  thereto.  Held,  that  inaur- 
er's  election  to  rescind  and  offer  of  statu  quo 
was  not  made  within  a  reasonable  time,  and 
constituted  an  election  to  waive  the  forfeiture. 
—American  Cent  life  Ins.  Go.  v.  Rosenstein, 
92  N.  E.  380. 

Fob  Cases  fbom  Other  States, 

See  28  Gent.  Dio.  Insurance,  H  1037, 

1038. 

See,  also,  19  Cyc  pp.  701-703,  25  Cyc.  p. 
86S. 

i  392.  Dmamdt  Moeptanoa,  or  nteatloB 
oC  pvemiuMi  or  aasaaamenta. 

By  mutual  benefit  insurance  association,  see 
post,  I  75C. 

M     (8dp.  1876) 

In  an  action  on  a  life  policy,  providing 
that,  in  case  of  nonpayment  of  the  first  annual 
preminm  when  due,  the  policy  should  be  abso- 
lutely forfeited,  the  fact  that  it  was  the  custom 
of  defendant  to  receive  payment  of  premiums 
after  due  was  inadmissible  to  control  the  terms 
of  the  policy  or  as  importing  an  inference  that 
in  the  case  in  question  defendant  received  the 
premium  after  it  was  due,  and  thereby  waived 
the  forfeiture.— Franklin  Ufe  Ins.  Co.  v.  Sef- 
ton,  53  Ind.  380. 

Under  a  life  policy  providing  that,  in  case 
the  flrat  renewal  premium  was  not*p^d  by  a 
certain  date,  the  policy  should  be  abeolutely  for- 
feited, and  having  indorsed  thereon  "agents  of 
the  compaoy  will  receive  premluma  when  due 
but  are  not  authorized  to  make,  alter,  or  dis- 
charge contracts,"  the  acceptance  of  a  renewal 
premium  'by  an  agent  of  the  company  after  it 
became  due  could  not  bind  the  company  with- 
out ratification  of  the  act.— Id. 

[b]  (Sap.  is») 

An  insurance  policy  contained  this  clause: 
"In  case  the  assured  fails  to  pay  the  premium 
note,  this  policy  shall  cease,  and  remain  void 
during  the  time  said  note  remains  unpaid  after 


its  maturity,  and  no  legal  action  on  the  part 
of  this  company  to  enforce  payment  shall  be 
construed  as  reviving  the  policy.  The  payment 
of  the  premium,  however,  revives  the  policy,  and 
makes  it  good  for  the  balance  of  its  term."  The 
premium  note  not  being  paid  at  maturity,  the* 
company  brought  suit  on  it  and  obtained  judg- 
ment, which  judgment  was  paid  and  satisfied 
after  the  property  had  been  destroyed  by  fire. 
Held,  that  the  company  was  liable  for  the  loss, 
since  the  acceptance  of  such  payment  revived 
the  policy.—PlMBnix  Ins.  Co.  of  Brooklyn  v. 
TomUnsoo,  125  Ind.  84.  25  N.  E.  126,  9  L.  B. 
A.  317,  21  Am.  St  Bep.  203. 

[cl    (App.  1801) 

An  insurance  company  accepted  payment 
of  the  premium  due,  after  notice  that  the  con- 
ditions of  the  policy  had  been  broken  by  rea- 
son of  the  building  becoming  vacant  After- 
wards the  insured  requested  the  company  to 
cancel  the  pt^cy  and  return  the  unearned  pre- 
mium, but  the  company  refused  to  do  so.  Held, 
that  it  had  waived  the  forfeiture,  and  was  lia- 
ble for  a  toss  afterwards  occurring,— Pheniz 
Ina.  Co.  of  Brooklyn  t.  Boyer,  1  Ind.  App.  329, 
27  N.  B.  62a 

in    (App.  1892) 

The  forfeiture  for  nonpayment  of  assess- 
ments is  waived  if,  while  the  member  was  so 
delinquent,  the  association  should  make  an  as- 
sessment against  him  to  pay  losses  sustained  by 
other  membere.— Farmera*  Mut.  Relief  Ass'n  of 
Kosciusko  County  v.  Koonts,  4  Ind.  App.  538, 
30  N.  E.  145. 

[•]    (App.  18S4) 

Acceptance  of  a  premium  by  an  Insur- 
ance company  after  knowledge  of  a  loss  occur- 
ring while  the  premium  was  in  default  waives 
the  forfeiture,  and  does  not  merely  revive  the 
policy  as  to  the  future.— Continental  Ins.  Co.  of 
New  York  v.  Chew,  11  Ind.  App.  320,  38  N. 
EX  417,  54  Am.  St  Bep.  50G. 

[f )  (App.  18B4) 
A  life  policy  provided  for  forfeiture  on 
failure  to  pay  premiums  as  earned.  The  com- 
pany took  judgment  on  an  overdue  premium 
note,  and  collected  it  by  levy  and  sale,  ffdd  a 
wwiver  of  the  forfeiture.— Union  Cent.  Life  Ins. 
Co.  V.  Woods,  11  Ind.  App.  335,  3T  N.  B.  180, 
39  N.  E.  205. 

[gj    (App.  1897) 

Forfeiture  of  a  mutual  fire  policy  for  non- 
payment of  assessments  is  waived  if  the  com- 
pany, with  knowledge  of  the  loss,  collects  from 
the  insured,  and  retains,  the  amount  of  the  de- 
linquent assessments. — Marshall  Farmers'  Home 
Fire  Ins.  Co.  v.  Liggett,  45  N.  E.  1062,  16  Ind. 
App.  508. 

[b]   (App.  1897) 

A  forfeiture  of  an  insurance  policy,  provid- 
ing that  on  forfeiture  all  premium  notes  not 
then  due  shall  be  surrendered  to  insured.  Is 
waived  by  collecting,  after  forfeiture,  by  fore- 
closure of  a  mortgage  given  to  secure  the  notes^ 
a  note  not  due  at  the  time  of  the  forfeiture.-^ 
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Union  Cent  Life  Ins.  Co.  t.  Joaes,  47  N.  E. 
342,  17  Ind.  App.  592. 

[I]  (App.  1902) 
A  life  insurance  company,  which  accepts 
, overdue  premiums,  cannot  say  that  its  agent 
had  no  authority  to  extend  the  time  for  a  pay- 
ment of  premiiimti  beyond  maturity,  though  the 
policy  forbids  its  modificatioD,  or  the  waiver  of 
a  forfeiture,  except  in  writing,  signed  by  cer- 
tain officials. — Union  Cent.  Life  Ins.  Co.  v. 
Whetzel,  65  N.  E.  15,  29  Ind.  App,  658. 

Ul  (App.  IMS) 
Where  a  compaoy  knows  of  a  breach  of 
conditioD  in  a  policy,  but  receives  and  retains 
premiums  thereafter.  It  is  estopped  to  deny  lia- 
bility for  a  loss  on  accoant  of  snch  policy. — 
Farmers'  Mut.  Fire  Ins.  Co.  of  De  Kalb  Coun- 
ty T.  Jackman,  73  N.  E.  730,  35  Ind.  App.  1. 

An  instruction  that,  if  the  jury  should  find 
that  defendant  company  had  retained  premiums 
on  a  tire  policy  in  question,  with  knowledge  of 
a  breach  of  condition,  there  was  an  election 
to  treat  the  contract  as  valid,  fairly  stated  the 
iaw.— Id. 

Ik]    (Sap.  1M6) 

Wliere  an  insnrance  company  accepts  a 
premium  on  a  fire  policy,  which  provides  that 
it  shall  be  void  if  the  bailding  now  is  or  shall 
hereafter  become  occnpied  by  a  tenant,  with 
knowledge  that  at  the  time  of  the  Issuance  of 
the  policy  the  building  was  occupied  by  a  ten- 
ant, it  cannot  assert  the  Invalidity  of  the  pol- 
icy for  breach  of  that  condition.— Ohio  Farm- 
ers' Ins.  Co.  V.  Vogel,  70  N.  E.  977,  186  Ind. 
239,  3  L.  R.  A.  (X.  S.)  966,  117  Am.  St  Rep. 
382. 

[1]  <Sdp.  1907) 
The  retention  of  the  premium  paid  for  an 
insurance  policy  with  full  knowledge  of  a 
breach  of  a  condition  therein  is  an  election  not 
to  insist  on  a  forfeiture  of  the  policy.— Glens 
Kalla  Ins.  Co.  r.  Slicbael,  167  Ind.  C'tO,  74  N. 
E.         79  N.  E.  905,  8  L.  R.  A.  (X.  S.)  708. 

Fob  Cases  from  Otiieb  States, 

See  28  Cent.  Dig.  Insurance,  ||  1041- 

1056,  1058-1070. 
See,  also,  1  Cyc.  p.  24:i,  19  Cyc.  pp.  700- 

801,  25  Cyc.  pp.  869-571;   note,  33  C. 

C.  A.  360. 

I  303.  GousMt  to  aaalcmm«Bt  of  potior. 

Consent  requisite  to  validity  of  assignment,  see 
ante,  S  207. 

[a]  (Snp.  1S89) 
Od  a  sale  of  insured  projKrty  and  an  as- 
flRnment  of  the  policy  to  the  purchaser,  duly 
assented  to  by  the  company,  a  new  contract 
of  insurance  arises  between  the  company  and 
the  assignee,  which  is  not  affected  by  a  de- 
fault of  the  assignor  before  the  assignment 
amounting  to  a  forfeiture  of  the  policy. — Con- 
tinental Ins.  Co.  V.  Munns,  120  Ind.  90,2ZV. 
E.  78,  5  L.  R.  A.  430. 


m    (App.  1883) 

Where  a  policy  provided  that.  If  the  prop- 
erty should  be  sold  or  conveyed  or  the  policy 
assigned  without  the  written  consent  of  tb« 
company  indorsed  thereon,  the  policy  sbould 
be  void,  a  purchaser  of  the  property  was  not 
entitled  to  rely  on  the  suggestion  of  an  agent 
to  whom  he  sent  the  policy  to  procure  the  com- 
l>any's  consent  to  the  transfer  that  the  genet^ 
al  agents  of  the  company  would  indorse  the 
company's  consent  thereon. — New  v.  Onus 
Ins.  Co.  of  Freeport,  31  M.  E.  475,  5  Ind. 
App.  82. 

[C]    (App.  1895) 

Where  the  agent  of  the  insurance  company 
with  full  knowledge  of  all  the  facts  prepared 
the  policy  and  the  assignment  this  constitute 
a  waiver  of  the  right  to  insist  that  a  portion 
of  the  policy  could  not  be  assigned.— Mancho- 
ter  Fire  Assur.  Co.  v.  Glenn,  40  N.  &  926. 
41  N.  E.  847,  13  Ind.  App.  365;  North  Brit- 
ish &  Mercantile  Ins.  Co.  t.  Same,  Id.  699, 
40  N.  E.  927. 

Fob  Cases  from  Otheb  States, 

See  28  Cent.  Diq.  Insurance,  |  lOSa 
See,  also,  19  Cyc  pp.  795,  796. 

f  396.  Boqviiiac,  aeeaptinc  or  rotalB* 
ins  proofs  of  loos* 

[«]  (App.  1891) 
Where  an  insurance  company's  doly-sn- 
thorized  adjuster,  after  learning  that  the  in- 
sured had  procured  additional  insurance  with- 
out consent  of  the  company,  causes  him  to 
procure  duplicate  bills  of  purchase  and  other 
data  for  adjusting  the  loss,  the  jury  may  find 
from  these  facts  a  waiver  of  the  forfeiture  oc- 
casioned by  such  additional  insurance.— Uonw 
Ins.  C^.  of  New  York  v.  Marple,  1  Ind.  App. 
411,  27  N.  E.  633. 

n>]  (Sap.l89S) 
An  insurance  company  after  notifying  die 
insured  that  additional  proofs  of  loss  mil  be 
required,  and  putting  him  to  the  expense  of 
making  them  out,  cannot  daim  a  forfeituie  of 
the  policy  because  of  the  breach  of  a  condi- 
tion therein  known  to  them  before  reqnlrlDg 
snch  additional  {woofs.— Replogle  v.  Americto 
Ins.  Co.,  132  Ind.  360,  31  N-  E.  047. 

[C]    (Snp.  1894) 

The  fact  that  plaintiff  was  put  to  expense 
in  obtaining  proof  of  the  insured's  d«ith  does 
not  estop  the  insurance  company  from  avoid- 
ing the  payment,  where  it  did  not  request  (he 
proofs,  and  informed  plaintiff  that  it  would 
contest  payment.— Sharpe  v.  Commercial  Trav- 
elers' Mut  Acc.  Ass'n  of  America*  139  Ind. 
92,  37  N.  E.  353. 

Fob  Cases  fbou  Otheb  States, 

Set  28  Cbitt.  Dia.  Insurance.  H  1071- 

1077. 

See,  also,  19  Cyc.  p.  801,  25  Cyc.  p.  STi; 
note,  9  Am.  St  Rep.  23a 
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1397.  PartleipatlBS  is  sdlMtKeBt  of 

lOM. 

[a]  (App.  1892) 
The  constitQtion  of  a  mutual  fire  insur- 
ance association  prorided  tbat  inaurance  in 
the  asBOciatioQ  should  be  perpetual,  unless  a 
member  should  withdraw,  which  he  could  only 
do  hj  paying  his  proportion  of  all  prior  loss- 
es, and  notifying  the  secretary;  and,  further, 
that,  should  any  member  fail  to  pay  his  assess- 
ments for  more  than  60  days,  he  should  forfeit 
his  protection  as  a  member  until  all  dues 
should  be  paid.  Held  that  if,  while  a  member 
was  delinquent  in  the  payment  of  assessments 
for  more  than  GO  days,  he  suffered  a  loss,  and 
the  association,  instead  of  declaring  his  pro- 
tection as  a  member  forfeited,  should  adjust 
the  loss  and  allow  the  same,  this  would  be  a 
waiver  of  the  forfeiture.— Farmers*  Mut.  Relief 
Ass'n  of  Kosciusko  County  T.  Koontif  4  Ind, 
App.  S38,  30  N.  B.  146. 

[bj    (App.  IWO) 

A  iwlicy  provided  for  its  forfeiture  in  case 
of  incumbrance  without  insurer's  consent,  and 
withheld  from  the  agent  issuing  the  policy 
power  to  waive  any  of  its  terms.  Before  loss, 
insured  executed  chattel  mortgages  on  stock 
covered  by  the  policy.  Neither  the  local  agent 
□or  the  company  knew  of  the  mortgages  before 
the  fire.  The  local  agent  learned  of  the  mort- 
gages after  the  fire,  and  told  insured  that  the 
policy  was  voided  by  execution  of  the  mort- 
gages, and  that  the  insurer  would  send  an  ad- 
juster to  adjust  the  loss.  The  local  agent  no- 
tified the  company  of  the  loss,  but  said  nothinir 
about  the  mortgages.  After  proceeding  with 
the  adjustment  for  some  time,  the  adjuster, 
without  being  informed  by  insared  of  the  ex- 
istence of  the  incumbrances,  learned  of  the  mort- 
gages, and  denied  the  company's  liability. 
Held,  that  there  was  not  a  waiver  of  the  for- 
feiture condition  in  the  policy, — Traders'  Ins. 
Co.  v.  Cassell,  56  N.  E.  259,  24  Ind.  App.  238. 

Fob  Cases  vbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  §i  1078- 
10S2. 

See,  also,  19  Cyc.  pp.  803-S(^ 

i  399.  Paymant  o£  loss. 

[a]  (Sap.  1904) 

Where  a  life  insurance  company  delivered 
a  check  to  the  beneficiary,  which  was  received 
in  full  pigment  and  in  satisCaction  of  the  pol- 
icy, which  was  surrendered,  the  company  was 
thereby  estopped  from  denying  that  the  bene- 
ficiary was  the  real  party  in  interest  when  the 
check  was  executed.— Northwestern  Mnt.  Life 
Ina.  Co.  T.  Etdder,  70  N.  El  480,  162  Ind.  382, 
66  L.  H.  A.  80. 

[b]  (App.  1906) 

Where  defendant  insurance  company  exe- 
cuted certain  drafts  in  final  settlement  of  a  loss  | 
on  certain  personal  property  insured  by  a 
trade-name,  it  was  thereby  estopped,  in  the 
absence  of  fraud,  from  denying  that  those  who 
owned  the  business  conducted  under  such  name 


were  the  real  parties  in  interest — New  Hamp- 
shire Fire  Ins.  Co.  v.  Wall,  75  N.  E.  668,  36 
Ind.  App.  238. 

A  settlement  of  the  liability  under  a  fire 
policy  is  a  waiver  of  any  warranty  in  the  pol- 
icy, in  the  absence  of  fraud.- Id. 

Fob  Cases  pbdu  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  |  1085. 

8400.  ProTlilttiu  of  p^loy  asalui  for- 
feltmn. 

M  (»np.lSS4) 
A  mutual  insurance  policy,  marked  "Non- 
forfeitable," the  premiums  on  which  were  paid 
by  a  note  given  for  part  of  the  pieminm,  and 
"to  remain  a  lien  upon  said  policy  until  it  be^ 
comes  due  by  limitation  or  by  the  death  of  A. 
B.,  when  the  note  shall  be  deducted  from  the 
said  policy  unless  sooner  paid.  The  dividends 
on  the  p<^cy  to  be  applied  to  the  payment  of 
the  note,"  is  not  forfeited  by  nonpayment  of 
the  note.— Franklin  Life  Ins.  Co.  v.  Wallace, 
»3  Ind.  7. 

[b]    (App.  1896) 

A  certificate  of  life  insurance  was  indors- 
ed, "Incontestable  after  one  year  from  date,  as 
provided  in  the  by-laws,"  and  the  by-laws  pro- 
vided that  "all  deaths  which  shall  occur  with- 
in three  years  from  the  date  of  the  approval 
of  the  application,  *  *  *  or  from  date  of 
last  revival  of  said  certificate,  shall  be  incon- 
testable." Hfld,  that  a  claim  for  a  death  oc- 
curring over  three  years  from  the  approval  of 
the  application,  or  revival  of  the  certificate,  is 
contestable.— People's  Mut.  Ben.  Soc.  v.  Tem- 
pletOD,  44  N.  E.  809,  16  Ind.  App.  126. 

Fob  Cases  fbom  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  S  1086. 
See,  also.  l!5  Cyc.  p.  872;   note,  107  Am. 
St  Bep.  90. 


Xn.  RISKS  AlCD  CAUSES  OF  LOSS. 

Admissibility  of  evidence,  see  post,  H  658, 
65a 

Commencement,  term,  and  duration  of  risk,  sei 

ante,  H  176-178. 
Instructions,  see  post,  |  669. 
Mutual  benefit  insarance.  see  post,  H  78&- 

788. 

Pleading  loss  and  cause  thereof  see  post,  H 
635,  64a 

Presumptions  and  burden  of  proo^  see  post,  { 
646. 

Questions  for  Jury,  see  post,  |  668. 
Weight  and  sufficiency  of  evidence,  see  post,  | 
665. 

(A)  MAKINE  INSURANCE. 

EJxtent  of  loss,  see  post,  8S  477-^89. 
Forfeiture  of  policy  for  breach  of  promissory 

warranty,  covenant,  or  condition  subsequent, 

see  ante,  fiS  312,  314. 
Term  and  duration  of  risk,  see  ante,  !  178. 
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1 402.  MavlBe  risks  Im  cemeiml. 

M  (9np.  1864) 
A  stipulation  in  the  policy  provided  that 
tb«  compaD7  should  not  be  liable  for  loss  or 
damage  in  any  case  if  the  boats  were  towed  b; 
a  steamboat  Beld,  that  this  applied  only  to  a 
loss  arisine  from  such  towing,— Grant  v.  Lex- 
ington Fire,  Idfe  &  Uarioe  Ins.  Co.,  Q  Ind. 
23,  61  Am.  Dec  74. 

For  Cases  from  Other  States. 

See  28  Cent.  Diq.  Insurance,  ||  108&' 

1000,  1003,  1103-1105. 
See,  also,  28  Cyc.  p.  GOO. 

1 404.  Perils  of  rlwrs,  lakes,  mnd  Imlaad 
weters. 

[a]  (Sail.  1879) 
An  insurance  company  issued  a  policy  up- 
on a  wharf  boat  lying  at  the  wharf  of  tbe  city 
of  G.,  OD  the  Ohio  river,  against  loss  or  damage 
by  fire,  etc.  The  loss,  if  any,  was  to  be  ad- 
justed according  to  the  following  conditions, 
among  others:  "Touching  the  adventures  and 
perils  which  the  said  insurance  company  is 
contented  to  bear  and  take  upon  itself  in  this 
voyage,  they  are  of  the  seas,  lakes,  rivers,  ca- 
nals, fires,  jettisons,  rovers,  and  assailing 
thieves."  The  boat  having  been  destroyed  by 
ice,  held,  that  this  was  a  loss  covered  by  tbe 
policy.— Franklin  Ins.  Co.  of  Indianapolis  t. 
Humphrey,  65  Ind.  549,  32  Am.  Bep.  7& 

For  Cases  frou  Other  States, 

See  28  Cent.  Dio.  Insurance,  %  1002. 
See,  also,  2G  Cyc.  p.  653. 

S405.  Fire. 

[a]  (Sap.  UM> 
Under  a  marine  Insannce  policy  against 
"any  loss  occasioned  by  fire,  except  when  caus- 
ed by  explosion  of  b<d]er,"  and  except  as  limited 
by  warranties  therein  contained,  such  as  "burst- 
ing of  boilers,  collapsing  of  flues,  *  *  *  or 
the  consequences  of  any  character  resulting 
from  either  of  the  foregoing  exceptions,"  the  in- 
surer is  liable  for  all  losses  occasioned  by  fire, 
except  from  explosion  of  boilers.- Louisville 
Underwriters  v.  Durland,  123  Ind.  544,  24  N. 
R  221,  7  L.  R.  A.  390. 

For  Cases  from  Otiieb  States, 

See  2S  Cent.  Dig.  Insurance,  |g  1094, 
H05. 

See,  also,  2G  Cyc.  p.  656. 

S  417.  Wroncfvl  m«ts  of  ewnarst  auster, 
or  orew. 
[a]    (Sup.  1ST9) 
Where  a  wharf  boat  was  Insured  while 
lying  in  the  wharf,  and  described  in  tbe  policy 
as  being  so  situated,  the  fact  that  it  was  neg- 
ligent to  leave  the-  boat  there  exposed  to  the 
dangers  of  fioating  ice  by  which  it  was  finally 
destroyed  did  not  constitute  fraud  preventing 
recovery  on  the  policy,  even  though  insured  de- 


sired tile  boat  to  be  deafroyed.- Fraidtlln  Ini. 
Ca  of  Indianapolis  t.  Humphrey,  66  Ind.  S49. 
32  Am.  Bep^  78:  MlsBisslppi  VaL  Ina.  Co.  t. 
Same.  66  Ind.  600. 

Fob  Cases  fboh  Other  States, 

Ski  28  Ceht.  Dig.  Insurance,  |  1111 
See,  also,  26  Cyc  p.  661. 


(B)  INSURANCE  OF  PROPEBTT  AND 
TITLES. 

Aroidaoce   of   policy   for  misrepresoitatiaii. 

fraud,  or  breach  of  warranty  or  condittot,  see 

ante,  H  274-288. 
Extent  of  loss,  see  post,  H  498-500. 
Forfeiture  of  policy  for  breach  of  promlsaoiy 

warranty,  covenant,  or  condition  mbsequent, 

see  ante.  H  312-336. 
Instructions,  see  post,  |  669. 
Proof  of  loss  or  damage  and  cause  thereof,  M 

poBt,  I  658. 

I  418.  Limitations  of  risk  aa  to  plaee. 

For  Cases  from  Other  States, 

See  28  Cent.  Dig.  Insurance,  {|  1122- 

1125. 

See,  also,  10  Cyc  p.  832. 

S  4X9.  —  Ututlm    of    property  %m> 
svred. 

[«]  (App.  1892) 
Insurance  on  a  bam,  and  the  "conteata 
therein,"  does  not  cover  horses,  which,  thon^ 
stabled  in  the  bam,  were  killed  by  lightning  oat- 
side.— Farmers'  Mut  Fire  Ins.  Ass'n  of  Allea 
County  V.  Kryder,  5  Ind.  App.  430,  31  N.  R 
851. 

Where  assured  read  a  policy  insnring 
his  barn  and  the  "contents  therein,"  a  repre- 
seotatiou  by  the  agent  that  it  covered  the  horses 
whRu  outside  tbe  bam  did  Dot  render  the  com- 
pany liable,  siuce  the  representation  was  oo  i 
question  of  law,  and  not  of  fact.— Id. 

For  Cases  from  Other  States, 

See  28  Cent.  Dio.  Insurance,  H 
1124. 

See,  also,  19  Cyc.  p.  832. 
S421.  Fire. 

Marine  risks,  see  ante,  |  4(Kf. 

[a]  (App.  1893) 
The  policy  stipulated  that  it  should  not 
cover  "any  loss  or  damage  by  fire  caused  by 
means  of  an  invasion,  insurrection,  riot."  eic. 
Rev.  St  1881,  i  1^1.  provides  that,  "if  tbroe 
or  more  persons  shall,  do  an  act  In  a  violent 
and  tumultuous  manner,  they  shall  be  deemed 
guilty  of  a  riot."  Held,  that  where  five  mask- 
ed men  at  night  forcibly  break  into  a  dwellios 
house,  and  compel  the  occupant  to  vacate  un- 
der threats  of  personal  violence,  and  then  bam 
down  tbe  building,  this  constitutes  a  riot— 
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Germanla  Fire  Ins.  Oo.  t.  Deckard,  S  Ind. 
App.  8G1,  2S  N.  E.  86& 

Fob  Cabbb  fbok  Other  States, 

See  28  Cert.  Dio.  lasarance,  U  1126, 

1133,  1134.  1136.  1140-1143. 
See,  ateo,  19  Cyc.  pp.  827-829;  note,  72 

O.  C.  A.  3;   note.  45  Am.  Dec.  637; 

note,  23  Am.  St  Rep^  916,  132  Am.  St 

Rep.  437,  133  Am.  St  Rep.  1067. 


(Q  GUASANTT  AND  INDEMNITY  IN- 
SURANCE. 

Extent  of  toss,  see  post  I  613. 
Notice  and  proof  of  loss*  see  post,  |  SS9. 

Fob  Cases  fbojc  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  S  1144. 


(D)  LIFE  INSURANCE. 

Avoidance  of  policy  for  misrepresentation, 
fraud,  or  breach  of  warranty  or  condition, 
see  ante,  SS  291-300. 

Extent  of  liability  of  insurer,  see  post,  Sf  518- 
523. 

Forfeiture  of  policy  for  breach  of  promissory 
warranty,  covenant,  or  condition  snbaegueot, 
see  ante,  |  341. 

InstractiODS  in  action  on  policy,  see  post  S 

660. 

Mutual  benefit  insurance,  see  post  Si  786-788. 
Proof  as  to  death  and  cause  thereof,  see  post 
H  660,  666. 


1 443.  Deatk  la  TloUtioa  of  Uw. 

[a]  (Sap.  1SS4) 
A  lite  insurance  policy  provided  that  it 
sbould  be  forfeited  if  the  assured  should  die  "by 
reason  of  intemperance,"  or  in  "icnown  viola- 
tion of  the  laws"  of  the  states  of  the  United 
States.  The  assured,  while  drunk,  committed 
an  assault  and  battery  on  a  married  woman,  aod 
while  BO  engaged  was  killed  by  her  husband. 
Beld,  that  the  policy  was  forfeited. — Bioom  v. 
Franklin  Life  Ins.  Co.,  07  Ind.  47S,  40  Am. 
Rep.  469: 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent,  Dig.  Insurance,  |  1149. 
See,  also,  25  Cyc  p.  875;  note,  21  Am.  Rep. 
642;  note,  60  Am.  St  Rep.  160. 

f444.  Sviolde. 

r   Admissibility  of  evidence,  see  post  S  059. 
Instructions,  see  post,  S  069. 
Of  memlwr  of  mutual  t>enefit  insurance  associa- 
tion, see  post,  I  788. 
Presnmptions  and  burden  of  proof,  see  post 
I  646. 

Questions  for  jury,  see  post  5  G<>8. 
Sufficieocy  of  evidence,  see  post.  §  t>(i5. 


Fob  Cases  fboh  Otheb  States, 

See  28  Cent.  Dig.  Insurance.  ||  1152- 
1161. 

See.  also.  25  Cyc.  pp.  876-881;  note.  16 
C.  C.  A.  623,  28  C.  C.  A.  284;  note. 
17  L.  R.  A.  89,  35  L.  R.  A.  262;  note, 
69  Am.  Dec  487 ;  note,  3  Am.  Rep.  454, 
19  Am.  Rep.  ffi!8;  note,  84  Am.  St  Rep. 
539. 

S  44S.  —  In  cenerml. 

[m]  (««».U8e) 

Where  a  claose  In  an  insnranoe  policy  pro- 
Tides  tliat  if  the  person  insured  shall  die  by  his 
own  hand,  the  policy  aluU  be  void.  Intentional 
and  voluntary  self-destmction  Is  meant  and  not 
death  from  accident  or  unexpected  causes. — 
Northwestern  Mut  Life  Ins.  Co.  v.  Haxelett. 
105  Ind.  212,  4  N.  E.  68%  56  Am.  Rep.  192. 

In  an  action  on  a  policy  of  Ufa  insurance 
claimed  to  be  forfdted  by  death  from  the  as- 
sured's  own  hand,  it  is  proper  to  refuse  an  in- 
struction "that  if  the  act  which  actually  re- 
sulted in  the  death  of  the  assured  was  volnntari- 
ly  performed,  and  the  probable  resalt  of  the 
act  was  sncb  that,  owfny  to  his  enfeebled  con- 
dition, death  was  likely  to  ensue,  then  the  pol- 
icy would  be  avoided."— Id. 

[bi  (Sup.  issn 

The  condition  in  a  life  insurance  policy 
that  it  shall  be  void  if  the  insured  die  by  his 
own  hand  has  no  application  where  the  insured 
killed  himself  by  accidentally  takrbg  an  overdose 
of  laudanum.— Michigan  Mut  Life  Ins.  Co.  v. 
Nangle,  180  Ind.  79^  29  N.  E.  303. 

[c]    (App.  18H) 

In  an  action  on  a  life  policy,  making  "self- 
destruction  by  the  insured,  whether  sane  or  in- 
sane," an  avoidance  thereof,  it  is  error  to  in- 
struct that  death  from  poison  self-administered 
would  not  avoid  the  policy  nnless  it  was  shown 
that  it  was  "willfully  and  deliberately"  taken 
by  the  insured  with  Inten£  to  commit  snidde.— 
Union  Cent  Life  Ins.  Co.  T.  Hollowell,  14  Ind. 
App.  611,  43  N.  E.  277. 

Fob  Cases  pbom  Otheb  States, 

See  28  Cbkt.  Dig.  Insnrance,  i|  IVXt- 
1168. 

See,  also,  23  Cyc.  pp.  876-881. 

§  446.           E«eot  of  insaaitr. 

[m}  (8np.  1891) 
The  condition  in  a  life  insurance  policy 
that  it  shall  t>e  void  if  the  insured  die  by  his 
own  band  has  no  application,  where  the  insured 
killed  himself  by  intentionally  taking  an  over- 
dose of  laudanum,  if  at  the  time  be  was  of  un- 
sound mind  and  incapable  of  Judging  the  moral 
consequences  of  the  act— Michigan  Mut  Life 
Ins.  Co.  V.  Naugle,  130  Ind.  79,  29  N.  E.  893. 

Fob  Cases  fbom  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  SI  1150- 
1161. 

Sep,  also,  25  Cyc  p.  787;  note,  36  L.  R. 
A.  258. 


This  IHcoat  Is  romplled  on  tha  Kaj-Hwbor  Mjatam,  For  empli^^j 


§  447 


INSURANCE,  XII  (D),  (E).        [P  Ind.  Dl«.-P»«»  rq       g  455 


§  447.  PTOKlmate  eaiu*  of  death. 

Accident  inanrance,  see  post,  |  406. 
Questions  for  jary.  Bee  post,  {  808. 
Verdict  and  findings,  see  post,  |  6T0. 
Weight  and  sufficiency  of  evidence,  see  post,  { 
CUo. 

Fob  Cases  from  Otheb  fitATES, 

See  28  Cent.  Dig.  Insurnnoe.  I  1151. 
See,  also,  25  Cyc.  p.  8Tti:  note,  17  L.  B. 
A.  753;  note,  36  Am.  St.  Itep.  852. 


(E)  ACCIDENT  AND  HEALTH 
INSURANCE. 

Extent  of  liability  of  insurer,  see  post,  18  524- 
532. 

Mutual  benefit  insurance,  see  post,  Sg  TSG-7S8, 
815. 

Notice  and  proof  of  loss,  see  post,  §  53U. 
Proof  as  to  injury  and  cause  tliereuf,  see  post, 

§S  Cyy,  GC5. 
Questions  for  jury,  see  post,  g  G08. 
Verdict  and  findiDgs  in  action  on  benefit  of 

mutual  benefit  certificate,  see  post,  $  827. 
Weight  and  safficieocy  of  evidence,  see  post,  i 

6G5. 


i  449.  Wl&at  ooBatltntM  Moldent  in  caa- 
eral. 

[a]  (Sap.  189?) 

An  involuntary  death  by  drowning  is  a 
death  by  accident.— Peele  r.  Provident  Fund 
Soc.,  44  N.  E.  661,  46  N.  E.  000,  147  Ind.  543. 

[b]  (App.1908) 

The  word  "accident,"  in  acddent  policies, 
means  an  event  which  takes  place  without  one's 
foresight  or  expectation.  A  result,  thoagh  un- 
expected, is  not  an  acddent;  the  means  or 
cause  must  be  accidental  Death  resulting  from 
voluntary  physical  exertions  or  from  intentional 
acts  of  insured  is  not  accidental,  nor  Is  disease 
or  death  caused  by  the  viciesitndes  of  climate 
or  atmosphere  the  result  of  an  accident ;  but 
where,  in  the  act  which  precedes  an  injury, 
something  unforeseen  or  unusual  occurs  which 
produces  the  injury,  the  injury  results  through 
accident. — Schmid  v.  Indiana  Travelers'  Acc. 
Ass'n,  42  Ind.  App.  483,  85  N.  E.  1032. 

[c]  (App.l90S> 

An  accident  within  a  policy  of  accident  in- 
surance Is  an  event  which  takes  place  without 
one's  foresight  or  expectation,  and  which  pro- 
eeeds  from  an  unknown  cause,  or  an  unusual 
effect  of  a  known  cause  not  within  the  expecta- 
tion of  the  itersoQ  injured.— Phtrnix  Accident  & 
Sick  Ben.  Ass'n  v.  Stiver,  42  Ind.  App.  636, 
84  N.  E.  772. 

Fob  Cases  from  Otiieb  States, 

See  28  Cent.  Dig.  Insuraoce,  |  11G2. 
See,  also,  1  Cyc.  p.  248;   note,  30  L.  R. 
A.  206;  note,  54  Am.  Rep.  302. 


I  451*  Bilks  and  exoeptUms  im  policy  Is 
cenanJ. 

[a]  (Sap.l8») 

Where  a  policy  insures  the  holder  against 
accidental  injuries  received  within  the  term, 
"subject  always  to  the  conditions  indorsed." 
the  fact  that  one  of  these  condltiona  statea  that 
this  covers  only  the  baxard  of  travel  on  the 
public  conveyance  of  a  common  carrier,  shows 
no  ambiguity  or  conflict  between  the  genoal 
insuring  clause  and  the  limiting  condition,  snch 
aa  to  require  its  Interpretation  in  favor  of  the 
assured  to  cover  risks  other  than  those  of  a  pas- 
senger.—Fidelity  &  Casualty  Co.  t.  Teter,  136 
Ind.  072,  36  N.  E.  283. 

[b]  (App.  1893) 

In  an  action  on  an  accident  policy  provid- 
ing that  the  company  shoold  not  be  liable  if  the 
qccident  happened  while  insured  was  "upon  a  rail- 
road bridge,  trestle,  or  roadbed  (railway  officers 
and  employ^,  while  engaged  in  their  prescribed 
duties  as  such,  excepted),"  where  the  nndispnted 
evidence  shows  that  insured  was  killed  while 
vcalking  on  the  roadbed  of  a  railroad  company,  of 
which  he  was  not  an  officer  or  employ^,  plaintiff 
cannot  recover.— Pacific  Mut.  Life  Ins.  Co.  U 
California  t.  Howell,  18  Ind.  App.  519^  41  N. 
B.  068. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dza.  Insurance,  ||  1171, 
1172. 

Bee,  also,  1  Cyc  pp.  257-269;  note,  1  U 
R.  A.  (N.  S.)  422,  6  L.  R.  A.  (.N.  8.) 
826,  032. 

1452.  Bilks  of  trsTol,  rallroadi,  mmi 

other  oonTeyanoos. 

[a]    (Sap.  1S»4) 

Where  a  policy  plainly  limits  the  rislE 
covered  to  that  of  a  passenger  on  a  common 
carrier's  public  conveyance,  and  there  ia  ati 
mistake  or  fraud,  represeotations  of  the  genenti 
agent  issuing  the  policy  that  it  will  cover  as 
well  all  accidents  happening  to  insured  while 
caring  for  and  selling  horses  which  he  is  taking 
by  railroad  to  market  transgress  the  agent's  ap- 
parent authority,  and  do  not  bind  the  company. 
—Fidelity  &  Casualty  Co.  v.  Teter,  136  Ind. 
072,  36  N.  E.  283. 

Fob  Cases  fbom  Otbeb  States, 

See  28  Cent.  Dio.  Insurance,  SS  116^ 

1173,  1174. 
See.  also,  1  Cyc.  pp.  253^  256,  265,  2(!6, 

268. 

§  455.  External,  violent,  and  aoeldental 

means  of  injnry. 
Death  by  suicide  aa  accident,  see  post,  |  465. 
Pleading,  see  post,  |  635. 

[a]     (Sap.  1905) 

An  accident  policy,  insuring  "against  loss 
of  business  time  *  *  *  resulting  from  bodily 
injuriea  ♦  ♦  *  through  external,  violent,  and 
accidental  means,"  covered  loss  of  business  time 
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by  disease  proximately  caused  by  a  bodily  In- 
jury occorriog  throiiffh  external,  violent,  and 
accidental  meana.— JEtna  Life  Ins.  Co.  v.  Fitz- 
gerald, 75  N.  E.  262.  165  Ind.  317.  1  L.  R.  A. 
(N.  S.)  422.  112  Am.  St  Rep.  232. 

[b]  (A|»p.  1908) 

An  injury  occurriDe  as  the  direct  result 
of  intentional  acts  is  not  produced  by  accident- 
al  means,  within  an  accident  policy,  providing 
for  liability  for  injuries  sustained  by  accidental 
means,  but  an  injury  results  from  accidental 
means  when  it  is  produced  by  something  un- 
foreseen, unexpected,  or  unusual  in  the  act  pre- 
ceding it.— Schmid  v.  Indiana  Travelers'  Acc. 
ABfl'n,  42  Ind.  App.  483,  85  W.  E.  1032. 

A  person  may  do  certain  acts;  the  result 
of  which  may  produce  unforeseen  consequences, 
and  may  produce  what  is  commonly  called  acci- 
dental death,  but  when  the  means  are  exactly 
what  he  intended  to  use  and  used,  the  means 
are  not  accidental  within  en  accident  policy, 
providing  for  liability  for  death  caused  by  ac- 
cidental means.— Id. 

An  accident  policy  which  indemnifies  only 
for  injuries  ariaiiv  from  pbydcal  bodily  injury 
through  external,  violent,  and  accidental  means 
is  not  a  contract  of  indemnity  against  injury 
effected  by  all  means,  but  embraces  only  cases 
where  the  elements  of  force  and  accident  con- 
cur in  effecting  an  injury.— Id. 

Where  insured,  in  an  accident  policy  in- 
demni^ing  only  for  injury  or  death  arising 
from  physical  bodily  injury  through  external, 
violent,  and  accidental  means,  died  as  a  result 
of  physical  exertions  In  climbing  steps  at  a 
hotel  carrying  heavy  satchels,  because  of  the 
rarified  condition  of  the  atmosphere,  he  died 
from  doing  what  he  intended  to  do,  though  the 
resalt  was  not  anticipated,  and  his  death  was 
not  the  result  of  accidental  means.— Id. 

[c]  (App,  IMS) 

Where  insured  was  stabbed  by  an  insane 
person  while  insured  was  on  a  public  highway 
on  his  way  from  a  neighbor's  premises  to  bis 
own  home,  which  stabbing  was  without  provoca- 
tion, wholly  unexpected  and  unforeseen  by  de- 
ceased, and  resulted  in  his  death,  it  constituted 
an  accident  within  the  terms  of  a  policy  insur- 
ing deceased  against  death  from  injuries  result- 
ing solely  and  exclusively  from  external  violent 
and  accidental  means.— Phcenix  Accident  &  Sick 
Ben.  Ass'n  v.  SUver,  42  Ind.  App.  636.  84  X. 
E.  772. 

FOB  Cases  fbou  Otheb  States, 

Si:i!  28  Cbnt.  Dig.  Insurance,  SS  1166- 
1169. 

See.  also,  1  Cyc  p.  248. 


S  461.  Volnmtftry  or  wuieoenavy  ezpo- 
■nn  to  danEC* 

Mutual  benefit  insurance,  see  post.  %  815. 
Verdict  and  findings,  see  post,  8  G70. 


(«]  (App.  1897) 
An  answer  in  an  action  on  an  accident  pol- 
icy  to  recover  for  the  death  of  one  who  was 
drowned,  which  alleges  that  deceased,  at  the 
time  of  his  death,  was  seining  in  a  river  in 
which  there  were  sink  holes,  that  he  could  not 
swim,  and  that  he  stepped  into  one  of  such 
boles  and  was  caught  in  an  eddy,  but  does  not 
allege  that  deceased  knew  of  the  dangers  and 
voluntarily  exposed  himself  thereto,  does  not 
bring  the  case  within  a  clause  in  the  policy  ex- 
cepting the  company  from  liability  for  injuries 
resulting  from  "voluntary  exposure  to  unneces- 
sary dangers  or  perilous  venture." — Conttoy  v. 
Railway  Officials'  Employes'  Acc.  Ass'n  (Ind. 
App.)  46  N.  E.  363,  17  Ind.  App.  62,  60  Am. 
St.  Rep.  154. 

[b]    (App.  1900) 

Though  one  insured  under  a  policy  declar- 
ing that  it  should  not  cover  injuries  received 
from  a  voluntary  exposure  to  unnecessary  dan- 
ger was  clearly  guilty  of  negligence  at  the  time 
of  his  injniy,  yet,  where  the  jury  found  that 
he  bad  no  knowledge  of  the  danger,  such  injury 
was  not  caused  from  a  voluntary  exposure, 
within  such  provision.— Commercial  Travelers' 
Mot.  Acc.  Ass'n  t.  Springsteen,  66  N.  EI.  973, 
23  Ind.  App.  657. 

Fob  Cases  fbom  Otbeb  States, 

See  28  CSnt.  Dig.  Icgutaoce,  H  1180, 

1181. 

See,  also,  1  Cyc.  pp.  258-261;  note,  40  I* 
B.  A.  432,  6  L.  R.  A.  (N.  S.)  657. 

S  462.  TloUtloB  of  Uw. 

[a]  (Snp.  1896) 
An  insurance  company  will  not  be  absolved 
from  liability  under  a  clause  in  an  accident  pol- 
icy providing  that  the  policy  should  not  cover 
death  while  insured  was  engaged  in  any  un- 
lawful act,  unless  the  natural  and  reasonable 
consequence  of  violating  the  law  was  to  increase 
the  risk.—Conboy  v.  Railway  Officials'  &  Em- 
ployes' Acc.  Ass'n  (App.)  43  N.  E.  1017. 

tb]    (App.  1897) 

A  policy  excepting  the  company  from  lia- 
bility if  death  results  from  an  unlawful  or  vi- 
cious act  is  not  avoided,  though  the  death  took 
place  while  deceased  was  committing  such  act, 
if  it  did  not  increase  the  risk.—Conboy  v.  Rail- 
way Officials'  Employes*  Aca  Ass'n  (Ind.  App.) 
46  N.  E.  363.  17  Ind.  App.  62,  60  Am.  St. 
Rep.  154. 

In  an  actitm  on  ao  accident  policy  except- 
Ing  the  company  from  liability  for  death  re- 
sulting from  any  "nnlawfal  or  vicious  act," 
where  the  comiidaint  alleged  that  deceased  was 
drowned  in  a  river,  an  answer  stating  that  the 
death  took  place  in  Texas,  while  the  insured 
was  seining  in  a  river,  and  setting  up  a  statute 
of  Texas  making  it  unlawful  to  seine  in  any 
waters  above  tide  water  which  do  not  belong  to 
the  person  seining,  but  not  stating  that  the 
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waten  in  wblch  deceased  was  seininc  were 
"above  tide  water,"  is  demarrabl&— Id. 

Fob  Cases  fboh  Othbb  States, 

See  SS  Cent.  Dig.  losnrance,  1  1182L 
See,  also,  1  Cyc.  p.  266. 

1 464.  Intentional  lajaxlos. 

Weight  aad  Boffidency  of  evidence,  see  post,  J 
065. 

[al    (App.  1901) 

One  ma?  become  so  intoxicated  as  to  be 
incapable  of  baving  an  intention,  so  as  to  au- 
tborize  a  party  injured  by  such  person  while  in 
sucb  intoxicated  condition  to  recover  on  an  ac- 
cident poUcj  declaring  against  a  recovery 
thereon  where  the  injuries  were  inflicted  inten- 
tionally.—Xortbwestern  Benev.  Soc.  v,  Dudley, 
61  X.  E.  207,  27  Ind.  App.  327. 

Fob  Cabeb  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  {  1184. 
See,  also,  1  Oyc  pp.  257,  258. 

1465.  Salolde  or  salf-inflloted  Injnriea. 

M   (App.  IHT) 
Death  by  suicide  while  insane  Is  an  acci- 
dent  within  the  meaning  of  a  policy  of  insur* 
ance.— Hutcbens  t.  Covert,  39  Ind.  App.  382, 
78  M.  E.  1061. 

Fob  Cases  fboh  Otheb  States, 

See  28  Cent.  Dio.  Insarance,  S  USS- 
See,  also,  1  Cyc.  p.  265. 

1466.  Proxlnutte   oinss   of  Injury  ov 

dentk. 

Qaestlons  for  jaiy,  see  post,  i  668. 

M    (Snp.  IMK) 

The  causes  referred  to  in  an  acddent  pol- 
icy limiting  recovery  to  "bodily  injuries  effect- 
ed through  ntemal,  violent,  and  purely  acci- 
dental causes— such  injuries  as  shall,  solely  and 
Independently  of  all  other  causes,  necessarily 
result  In  death,"  are  pnaimate  causes.— Conti- 
nental Casualty  Co.  v.  Lloyd,  73  N.  E.  824, 
105  Ind.  52. 

In  an  action  on  a  policy  of  accident  insar- 
ance, the  jury  bad  the  right  to  conclude  that 
decedent*a  death  resulted  from  a  fall,  though 
death  might  not  have  resulted  except  for  an 
artery  impaired  by  a  tumor,  since  the  jury 
might  conclude  that  the  tumor  was  at  most  a 
remote,  and  not  a  proximate  efficient,  cause  of 
the  death.— Id. 

[b]  (Snp.  IMS) 
Plaintiff  placed  bis  hand  on  edge,  with  the 
thumb  next  to  bis  head.  In  order  to  rest  easier 
at  night,  and  while  asleep  fn  sndi  position 
moved  so  thst  bis  hand,  with  his  bead  thereon 
as  before,  rested  on  the  edge  of  the  bed  rail,  In 
which  posture  be  continued  for  several  hours, 
when  he  awdke^  finding  his  hand  wholly  numb, 
with  a  blade  mark  thereon  where  it  rested  on 
the  rail.  Inflammation  of  the  periosteum  of  the 
metacarpal  bones  resulted,  necessitating  a  sur- 


gical operation  and  causing  a  protracted  ill- 
ness, ffeld  that,  in  the  absence  of  evidence 
that  the  inflammation  was  doe  to  any  other 
cause  than  the  long-continued  force  exerted  by 
the  weight  of  plaintiff's  head  on  his  hand,  sncb 
cause  was  an  efficient  proximate  cause  of  the 
injury,  within  an  accident  policy  Insnring 
against  loss  of  basin esa  time  from  bodily  in- 
jnries  effected  through  external,  violent,  and  ac- 
cidental mean8.~-£tna  Life  Ins.  Co.  v.  Fitz- 
gerald, 75  X.  E.  262,  165  Ind.  317,  1  U  R.  A. 
(N.  S.)  422,  112  Am.  St  Rep.  232L 

Fob  Cases  nou  Otheb  States, 

See  28  Cent.  Dio.  Insurance,  fi  IITS, 
1186. 

See,  alfto,  1  Cyc  pw  273;  note,  36  Am.  St 
Bep.  852. 

1467.  Llmltmtioma  u  to  tine  of  deatk 
or  dlanbiUtr  cansed  hj  neddemt 

M    (App.  1904) 

In  an  accident  policy,  agreeing  to  pay  a 
certain  indemnity  for  the  immediate,  cootinB- 
ous,  and  total  loss  of  time  necessarily  reralt- 
Ing  from  Injuries,  the  word  'immediate"  will 
be  construed  as  applying  to  causation.— Pacific 
Mut.  Life  Ina  Co.  t.  Brnnbam,  70  N.  E.  174^ 
34  Ind.  App.  243. 

Fob  Cases  rsou  Otheb  States, 

See  28  Cent.  Dio.  Insnranc^  1 1187. 
See,  also,  1  Cyc  p.  272. 


Zm.  EXTEITT  OF  I^SS  AlTD  T.TamTT- 
ITT  OF  nrSDHEB. 

Admissibility  of  evidence,  see  post,  {  66L 

Benefits  under  mutual  benefit  insurance,  see 
post,  S  791. 

Construction  of  policy  as  to  amount  of  insur- 
ance, see  ante,  S§  170,  171. 

Instructions,  see  post,  g  669. 

On  reinsurance,  see  post,  S  684. 

Verdict  and  findings,  see  post,  i  67t>. 


(A)  MABINB  INSCHANCE. 

Forfeiture  of  policy  for  breach  of  promissory 
warranty,  covenant,  or  conditiiHi  subseqnMt 
see  ante,  H  312,  314. 

Bisks  and  causes  of  loss,  see  ante,  H  402-417 

8  477.  G«iB«mX  aTonic*  evntriVntlon. 

Verdict  and  findings,  see  post,  f  67a 

Ca]  (8iip.ua) 
There  can  be  no  recovery  against  the  In- 
surer, under  the  liability  for  general  average 
contribution,  where  the  losses  or  expenditures 
are  not  subjects  of  general  average.— Toledo 
Fire  &  Marine  Ins.  Co.  v,  Speaies,  16  Ind.  52. 

In  a  suit  to  recover  ct  an  insnrsnoe  eom- 
pany  a  sum  which  the  insured  had  been  com- 
pelled to  pay  for  goods  carried  on  deck,  as  his 
share  of  a  general  average,  it  was  hetd  thst 
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the  defendaDts  were  liable  without  first  harlng 
been  notified  of  a  loeai  custom  sobjecting  goods 
no  carried  to  general  average.— Id. 

For  Cases  fbou  Other  States, 

See  2S  Cent.  Dig.  Insnrance,  IS 
1249. 

See,  also,  26  Cyc.  p.  671. 

I  481.  Ihittea  of  ownen,  autar*  or  orew 
■ftar  loaa. 

[a]  (Sap.  186S) 
A  policy  insuring  property  on  a  flatboat 
atipulated  that.  In  case  of  diaaster,  the  assured 
ahould  not  aell  the  property  except  at  tbe  port 
of  dcatination  without  ezprm  authority  from 
the  insurer,  but  should  forward  it.  if  recovei^ 
able,  to  the  port  of  destination  without  unnec- 
essary delay.  Seld,  that  it  was  the  duty  of 
tbe  master  when  the  boat  became  dtoabled  to 
forward  the  cargo,  nnleas  he  had  expr^  au- 
thority from  the  Insurer  to  do  otherwise,  in 
the  earliest,  cheapest,  and  most  convenient 
mode.— Indianapolis  Ins.  Co.  v.  Mason,  11  Ind. 
171. 


For  Cases  from  Other  States, 
See  28  Cent.  Dig.  Insurance, 
1261. 


1250- 


1  487.  Expemdltnres. 

Fob  Cases  frou  Other  States, 

See  28  Cent.  Dig.  Insurance,  i|  1254^ 
12S0. 

See,  also.  26  Cyc.  p.  684. 

1 488.  —  1m  (onaval. 

[a]    (9a».  186g> 

Underwriters,  not  liable  for  damage  to 
a  memorandum  article,  are  yet  liable  for  ez- 
pensea  for  its  preservation,  etc. — Indianapolis 
Ins.  Co.  V.  Mason,  11  Isd.  171. 


For  Cases  fbou  Other  States, 
See  28  Cent.  Dig.  Insurance. 
1236. 

See,  also.  26  Cyc  p.  684 


12;>4, 


Fob  Cases  vroic  Othkb  Staixs. 

See  28  Cent.  Diq.  Insurance,  1  1265. 
See,  also,  26  Cyc  pp.  683.  684. 

(B)  INSURANCE  OF  PROPERTY  AND 
TITLES. 

Avoidance    of   policy    for  misrepreBentation, 

fraud,  or  breach  of  warranty  or  condition,  see 

ante,  S§  274-288. 
Construction  of  policy  as  to  property  or  title 

covered,  see  ante.  §§  161-165. 
Forfeiture  of  policy  for  breach  of  promissory 

warranty,  covenant,  or  condition  anbaeqnent, 

see  ante,  §g  312-336. 

H  498.  Tftlne  ot  pMpevty  dastroyod. 

Proof  of  value,  see  post,  |  600.  ; 

Fob  Cases  from  Otheb  States, 

See  28  Cent,  Dig.  Insurance,  SS  1274- 
1270. 

See.  also,  19  Cyc.  pp.  835-838. 

§  499.    In  Esneral. 

[a]  <App.lS94> 
Where  a  policy  of  insurance  provides  for 
$450  of  insurance  on  the  bouse,  and  f  150  on 
the  contents,  the  amount  as  to  each  item  is  sep- 
arable, and  In  no  event  can  there  be  a  recovery 
on  account  of  the  loss  of  the  personalty  of  more 
than  the  amount  of  insurance  distributed  to  it 
in  the  policy.— Continental  Ins.  Co.  v.  Chew,  38 
N.  E.  417,  11  Ind.  App.  330,  94  Am.  St.  Rep. 
506. 

Fob  Cases  from  Other  States, 

See  28  Cent,  Dio.  Insurance,  |  lzi4. 
See,  also,  19  Cyc.  pp.  835-838. 

S  502.  Amout  of  dmmaca  to  proportr. 

la]    (Sup.  1880) 

In  an  action  on  a  policy  of  insurance,  ob- 
tained by  the  mortgagee  of  the  Insured  prop- 
erty for  tbe  benefit  of  the  mortgagor  under  an 
agreement  that  in  case  of  loss  any  sum  paid 
should  be  credited  on  the  debt,  it  is  no  defense 
either  to  allege  that  the  land  was  ample  secu- 
rity for  the  debt  after  tbe  buildings  were  de- 
stroyed, or  that  such  buildings  had  been  re- 
paired and  rebuilt  by  the  mortgagor  so  that 
they  Were  as  valuable  as  before  the  fire.- ^Ctna 
Ins.  Co.  of  Hartford,  Conn.,  v.  Baker,  71  Ind. 
102. 

For  Cases  frou  Other  States, 

See  28  Cent.  Dig.  Insurance,  H  1278, 
1279. 

§  504.  Effeot  of  iMMt  lasimuieo. 

M    (Sup.  1891) 

A  policy  of  insurance  for  (L.'iOO  on  differ^ 
ent  pieces  of  property  gave  an  itemised  state- 
ment of  the  pieces,  with  a  snm  of  money  fol- 
lowing each  item,  amounting  in  all  to  fOO.OOO. 


1489.  —  Under  as*  ud  labor  olnnsa 
of  polley. 

M    (8>P.  18&S) 

A  memorandum  article  (bay,  20  per  cent.) 
was  insui-ed  on  a  Satboat.  By  a  peril  of  the 
river  it  was  damaged  less  than  20  per  cent., 
but,  the  boat  being  disabled,  was  transhipped 
at  an  extra  freight:  this  being  for  the  benefit 
of  all  concerned,  considering  the  nature  of  the 
cai^  insured.  Hvld.  that  the  onderwriters 
were  not  liable  for  any  damage  to  the  hay,  but 
that,  under  a  clause  making  it  the  duty  of  the 
assured,  in  case  of  misfortune,  to  use  all  rea- 
sonable means  for  the  preservation,  etc.,  to 
which  the  underwriters  agree  to  Contribute, 
they  were  liable  for  the  extra  freight  and  ex- 
penses.—Indianapolis  Ins.  Co.  v.  Mason,  11 
!nd.  171, 

Tltla  lUceat  U  oompllad  on  tlw  Xej-lTnmbor  Byatam.  For  oxplAnatlon,  soe  pace  111. 
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and  declared  that  the  company  only  Insured 
one-Bistietb  part  of  each  of  said  Bums,  and  that 
it  was  only  liable  for  aocb  proportion  of  the 
loss  as  the  amount  insared  thereby  bore  to  the 
whole  amount  of  insurance.  The  property  was 
damaged  by  fire  to  the  amount  of  $51,000,  the 
total  Insurance  being  $00,000.  Held,  that  the 
company  issuing  said  policy  waa  liable  for  one- 
fortieth  of  the  loss.— Indiana  Ins.  Co,  v.  Hoff- 
man, 128  Ind.  290,  27  N.  E.  661;  Citizens'  Ins. 
Oo.  V.  Same.  128  lod.  370,  27  N.  E.  745. 

Fob  Cases  from  Otueb  States, 

See  28  Cent.   Dio.  Insurance,  H  1285- 
1290. 

See,  also,  10  Cyc.  pp.  840-842;   note,  15 
L.  R.  A.  127,  26  Ii.  R.  A.  107, 

8  505.  Dntlefl  of  InsiUFed  after  low. 

[1]  (App.1896) 
In  an  action  on  an  insurance  policy  pro- 
viding that  the  best  endeavor  of  the  insured 
shall  be  used  in  protecting  the  property  from 
damage  after  the  fire,  and,  in  case  of  failure 
to  do  so,  the  company  shall  not  be  liable  for 
damage  caused  by  such  failure,  an  answer  al- 
leging that  the  property  became  wet  from  water 
thrown  on  it  to  extinguish  the  fire,  and  that 
plaintiff  used  no  endeavor  to  dry  it,  but  suffer- 
ed it  to  remain  in  a  wet  condition,  and  that,  if 
it  bad  been  properly  cared  for,  the  damage 
would  not  have  exceeded  $100,  and  admitting  a 
damage  to  that  extent,  presented  a  good  defense 
to  an  amount  claimed  in  excess  to  that  sum.— 
SiBk  V.  Citizens*  Ins.  Co.,  45  N.  E.  804.  16  Ind. 
App.  5G5. 

Fob  Cases  fbou  Othbb  States, 

28  CENT.  Dig.  Insurance,  IS  1291, 
1292. 

See,  also,  19  Cyc.  p.  843. 


(C)  GUARANTY  AND  INDEMNITY 
INSURANCE. 

Notice  and  proof  of  loss,  see  post,  |  039. 

S  513.  Sq^emditwea. 

[a]  (App.  1902) 
Where  an  employer's  liability  Insurance 
policy  provided  that  notice  of  any  accident 
should  be  "Immediately"  given  by  the  employer 
to  the  Insnrer,  and  that,  if  the  accident  was 
sufficiently  serious  to  necessitate  "immediate" 
medical  asdstance.  such  assistance  might  be 
rendered  at  the  cost  of  the  Insurer,  the  insurer 
was  liable  for  medical  attention  rendeied  with- 
in 8  reaaonable  time  after  the  accident;  such 
time  in  no  event  extending  beyond  the  period 
within  which  the  notice  of  the  accident  was  or 
should  have  been  forwarded,  and  snch  further 
Interval  as  might  be  necessary  to  enable  the 
insurer  to  act  in  the  matter.— Employers*  Lia- 
bility Assur.  Corp.  v.  Ugbt,  Heat  &  Power  Co., 
63  N.  E.  64,  28  Ind.  App.  437. 

The  liability  of  the  company  for  medical 
services  could  in  'do  case  extend  to  and  include 


living  expenses  of  the  injured  employ^  daring 
his  sickness.— Id. 

(D>  LIFE  INSURANCE. 

Avoidance    of   policy    for  misrepresentation, 

fraud,  or  breach  of  warranty  or  condition, 

see  ante,  |S  201-300. 
Classification  of  risk  affecting  amount  payable 

ander  policy,  see  post,  i  631. 
Forfeiture  of  policy  for  breach  of  promissory 

warranty,  covenant,  or  condltioo  aQbseqaeat, 

see  ante,  8  ^1. 
Liability  on  death  of  insured  under  acddat 

insurance  policy,  see  post,  |  529. 

S  518.  UmitaUon  of  UablUtr  to  mmnai 
of  assossaaeHt. 

W    (App.  1893) 

In  an  action  against  a  mutual  life  in- 
surance company  on  a  death  claim  for  $3,000, 
testimony  by  its  secretary  that  the  assessment 
levied  to  meet  plaintiffs  claim  produced  only 
$000  does  not  preclude  a  recovery  for  a  larger 
sum,  where  the  circulars  issued  hy  the  com- 
pany anif  the  statement  of  its  officers  show 
that  it  had  a  large  membership  and  reserre 
fund  at  or  about  the  time  plaintifTs  claim  mi- 
tured.— Wabash  Val.  Protective  Union  of  Craw- 
fordsville  t.  James,  8  Ind.  App.  449^  35  N.  E. 
919. 

Fob  Cases  fboh  Otheb  States. 

See  28  Cent.  Dig.  Insurance,  1  1301. 

9  523.  Dednotlons  mmd  offsets. 

Necessity  of  pleading,  see  Plsadino,  f  139. 

[a]  (App.  UH) 

A  husband  insured  his  life  for  the  he» 
fit  of  his  wife,  and  thereafter  procured  a  loftn 
from  the  insurance  company,  the  wife  signing 
the  note  given  therefor  as  his  surety.  The  policy 
was  at  that  time  forfeited  for  nonpayment  <tf 
premiums,  but  such  premiums  were  paid  out  ci 
the  loan,  and  the  forfeiture  was  waived.  The 
insnrance  was  payable  to  the  wife  upon  the  hits- 
baud's  death,  "the  balance  of  the  year's  premi- 
um* if  any,  and  all  other  indebtedness,  bong 
first  deducted."  Bdd,  that  the  loan  should  not 
be  deducted  from  the  amount  of  the  insurance 
upon  the  death  of  Insured.— Union  Cent.  life 
Ins.  Co.  V.  Woods,  11  Ind.  App.  335,  37  N- 
E.  180^  89  N.  E.  205. 

Fob  Casks  fbou  Othbb  States, 

Sbb  28  GBHT.  Dzo.  Insumncs,  H  1807, 
1306. 

See,  also,  2S  Cyc  p.  883. 


(E)  ACCIDENT  AND  HEALTH 
INSURANCE. 

i  524.  Total  dlsabUity. 

[a]    (Snp.  I86T) 

In  an  action  upon  a  policy  of  insurance, 
providing  compensation  in  case  of  an  accident 
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occurring  to  the  assured  "not  fatal,  but  which 
absolutely  and  totally  disables  him  from  prose- 
cuting his  usual  employment,"  a  hernia  which 
did  not  BO  incapacitate  him,  it  wearing  a  truss, 
was  not  such  a  disability  as  would  entitle  him 
to  recover.— Potter  v.  Accident  Ins.  Co.  of  Co- 
Iambus,  29  lod.  210. 

[b]  CAPV.U04) 

An  injnry  to  an  insured,  whicfa  prevents 
him  from  dtdng  substantially  all  of  the  neces- 
sary and  material  things  in  bis  occupation  re- 
quiring bis  own  exertions  in  sutMtantially  bis 
customary  ao^  usual  manner,  constitutes  a 
total  disability  within  the  meaning  of  an  insur- 
ance policy.— Pacific  Mut.  Life  Ins.  Co.  v. 
Braaham,  TO  N.  E.  174,  34  Ind.  App.  243. 

Fob  Cases  fboh  Otbkb  States, 

Siac  28  Cent.  Diq.  Insurance,  |  1310. 
See,  also,  1  Cyc.  pp.  2ai>-271;  note,  38  L. 
R.  A.  529. 

1 888.  Immedlattt,  eontlmunae  or  per- 
■uwont  disabUltj* 

Instructions,  see  post,  f  669. 

M  (App.  1904) 
An  accident  policy  Insured  against  Injuries 
resulting  in  immediate,  continuous,  and  total 
loss  of  business  time.  Insured  was  injured, 
and  some  days  tfieieafter  underwent  an  opera- 
tion which  confined  him  to  bed  for  fonr  weeks, 
at  the  end  of  which  time  he  was  able  to  go  to 
his  office  and  perform  a  portion  of  his  labor, 
which  he  did  for  nearly  a  month,  when  he  again 
discontinued  labor,  and  was  treated  for  his  in- 
juries for  over  two  months.  He  was  then  able 
to  move  aboat  on  crutches,  with  his  injured 
limb  in  a  plaster  cast,  bat  at  the  end  of  the 
month  was  compelled  to  remove  this  and  take 
treatment  for  two  months  and  a  half,  and  after 
another  period,  during  which  he  was  able  to 
use  crutches  and  a  cane,  he  took  treatment 
steadily  for  several  months,  and  was  again  op- 
erated upon.  Held,  that  his  disability  was  con- 
tinuous, within  the  meaning  of  the  policy.— 
Pacific  Mut  Ufe  Ins.  Co.  y.  Branham,  70  N. 
E.  174,  34  Ind.  App.  24a* 

Fob  Cases  pbou  Otheb  States, 

See  28  Cent.  Pig.  Insurance,  |  1314. 
See,  also,  1  Cyc.  p.  272. 

S  529.  Death  tram  aooideat. 

M    (App.  1896) 

Where  an  accident  policy  prepared  In 
blank  for  insuring  in  a  principal  sum  for  death, 
and  in  a  weekly  indemoity,  not  eiEceeding  52 
weeks,  for  total  disability,  and  with  separate 
provisions  for  payment  in  each  case,  was  filled 
out  and  executed  only  for  the  weekly  indemnity, 
and  this  made  payable  to  the  insnred,  and  the 
insured  died  within  24  hours  after  ao  accident, 
his  personal  reprebentative  was  not  entitled  to 
recover  indemnity  for  the  balance  of  the  period. 
— Bosenberry  v.  Fidelity  &  Casaalty  Co.  of 
Xew  Yorir,  14  Ind.  App.  025.  43  N.  E.  SIT. 


Fob  Cases  from  Otheb  States, 

See  28  Cent.  Diq.  Insurance,  i  1315. 

See,  also,  1  Cyc.  p.  303. 

§  531.  Classiflcation  of  risk. 

W  (8np.l893) 

It  is  competent  for  a  life  and  acddent 
policy  to  provide  that.  If  the  insured  shall  be 
injured  in  any  occupation  rated  by  the  com- 
pany as  more  hazardous  than  that  given  by  the 
insured,  his  insurance  shall  only  be  as  much 
as  the  premium  paid  will  purchase  at  the  rate 
fixed  in  the  company's  tables  for  such  in- 
creased hazard;  and,  if  the  policy  does  not 
name  the  increased  hazard,  it  is  for  the  jury 
to  determine  whether  a  change  in  the  risk  has 
taken  place,  and  the  degree  the  risk  has  been 
increased. — Standard  Life  &  Acc.  Ins.  Co.  t. 
Martin,  133  Ind.  376,  33  N.  E.  105. 

Fob  Cases  fbom  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  |  1318. 
See,  also,  1  Cyc.  pp.  254,  256. 

S532.  Dadnotlons  and  offsets. 

[a]  (APP.18S5) 

Under  an  accident  policy  insuring  a  per- 
son "against  the  loss  of  the  money  value  of  his 
time,  not  exceeding  $25  per  week,  nor  for  more 
than  32  consecutive  weeks,"  a  recovery  may  be 
bad  for  time  actually  lost,  within  the  limits  pre- 
scribed, though  the  employer  of  the  insured  con- 
tinued his  pay  during  tils  disability.— Globe  Acc. 
Ins.  Co.  v.  Helwig,  13  Ind.  App.  539^  41  N.  E. 
970,  55  Am.  St,  Rep.  247. 

Fob  Cases  fboh  Otheb  States, 

See  28  Gest.  Dzo.  Insarance,  {  1819. 

ZZV.  NOTICE  AXD  PBOOF  OF  I^SS. 
• 

Admissibility  of  evidence,  see  post,  i  662. 

As  condition  precedent  to  action  on  policy,  we 

post,  I  612. 
Instructions,  see  post,  S  669. 
Mutual  benefit  insurance,  see  post,  S  788. 
Pleading  nonperformance  of  conditions,  see  post, 

8  04a 

Pleading  performance  ot  conditions,  see  post,  { 

C34. 

Questions  for  jury,  see  post,  {  688. 
Requiring,  accepting,  or  retaining  proofs  of 

loss  as  ground  of  estoppel  or  waiver,  see  ante, 

I  38a 

Verdict  and  findings,  see  post,  i  670. 
Weight  and  sufficiency  of  evidence,  see  post,  { 
6C5. 

§  633.  Effeot  of  raqvlrateaBta  at  polley 
Is  ceBermL 

[a]  <S«p.l897) 
Wbere  the  liability  under  an  insurance 
policy  has  accrued,  such  conditions  as  relate 
to  the  giving  of  notice,  making  proof  of  loss, 
etc.,  which  are  conditions  subsequent  to  th? 
capital  fact  of  liability,  in  general  have  been 
interpreted  as  requiring  what  is  reasonably  poa- 
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Bible  on  the  part  of  the  beoeficiary.— Peele  t. 
Provident  Fund  Soc.,  44  N.  B.  601,  46  N.  E. 
QW),  147  Ind.  543. 

[b]  {APII.IM3) 

Forfeiture  of  Indemnity  Insurance  by  fail- 
ore  to  gire  "immedlBte  notice"  of  a  claim  an. 
der  a  poliey  cannot  be  relieved  asainst  in 
equity.— London  Guarantee  &  Accident  Co.  t. 
Siwy,  GO  N.  E  481,  35  Ind.  App.  340. 

Foe  Cases  fbom  Othbb  States, 

See  28  Cent.  Dio.  Insurance,  S  132<). 
See,  also,  1  Cyc.  pp.  274-276,  15  *?yc.  p. 
1038,  19  Cyc.  p.  843,  25  Cj-c  p.  «83. 

{  635.  MeoMsltr  of  aotlM. 

Ul    (App.  1904) 

Where  a  policy  of  biirgiary  insurance  pro- 
vided that  the  assured,  on  the  occurrence  of  a 
burglary,  should  give  immediate  notice  to  tbc 
comiMiny's  agent,  or  to  the  home  office,  and 
police  authoritief,  and  that  a  claim  for  loss 
shonid  be  forthwith  made  in  writing,  etc.,  such 
provisions  were  conditions  precedent,  and  a 
compliance  therewith  was  essential  to  insured's 
right  to  recover  on  ttie  policy,  unless  waived. 
—Fidelity  &  Casualty  Co.  of  New  York  v. 
Sanders,  TO  N.  B.  167,  32  Ind.  App.  448. 

Fos  Cases  fbom  Otheb  States, 

See  28  Cent.  Dig.  Insurance.  S  1322. 
See.  also,  1  Cyc.  p.  274.  1!)  Cyc.  pp.  &43. 
890,  25  Cyc.  pp.  883,  1502,  26  ijyc.  p. 
708. 

S  636.  Meeessltj  of  statement  or  proof  of 
loss. 

[a]  (Sup.  ISUt 

Where,  in  a  policy  of  insurance  on  a  ves- 
sel, there  is  a  stipulation  "that  the  master  and 
crew,  so  soon  as  practicable  after  the  disaster 
and  the  property  is  secured  or  recovered,  shall 
repair  to  the  nearest  convenient  notary,  and 
there  make  a  protest,  setting  forth  the  cause 
of  such  disaster,  as  near  as  prncrioable,  and  the 
extent  of  tlie  damage,"  such  stipulation  is  a 
binding  condition  upon  the  insured,  and  must 
be  performed  to  entitle  him  to  recover, — Peoria 
Slarine  &  Fire  Ins.  Co.  v.  Walser,  22  Ind.  73. 

[b]  (Snp.  ISSf.) 

There  can  be  no  recovery  upon  an  insur- 
ance jwlicy  unlesB  its  conditions  as  to  proof  of 
loss  are  complied  with  or  waived.— Indiana  Ins, 
Co.  V.  Capehart,  108  Ind.  270,  8  N.  E.  283. 

Fob  Cases  from  Otiieb  Staihs. 

See  28  Cent.  Dig.  Insurance,  S  132.'J. 
Sop.  also.  19  Cyc.  pp.  »43,  S!)0,  25  Cyc.  pp. 
883,  1520,  26  Cyc.  p.  708. 

S  637.  Perwnu  wIm  may  motlee  or 

make  proof. 

W  (S«V.1S92) 

Where  a  policy  of  fire  insurance  provided 
that  the  assured  shonid  g^ve  written  notice  of 
loss,  and  that  payment  would  be  made  on  re- 
ceipt of  proof  of  loss,  but  did  not  state  in  what 


manner  the  proofs  should  be  made,  nor  by  or  to 
whom  the  notice  should  be  given,  it  wag  suffi- 
cient that  the  company's  local  agent  immf" 
diately  notified  it  of  the  loss,  and  that  it 
thereupon  sent  an  adjuster,  who  investigated 
the  loss,  and  made  an  estimate  of  the  same,— 
Phoenix  Ins.  Co.  of  Brocriclyn  v.  Perry,  131 
Ind.  572,  30  X.  E.  637. 

Fob  Cases  fbom  Otiieb  States. 

See  28  Cent.  Dio.  Insuranc?,  H  1334- 

1320. 

See,  also,  1  Cyc.  pp.  275,  277,  19  Cyc  p. 
844,  25  Ore  p.  884. 

S  638.  Fersoiu  to  whom  motloe  or  preef 
mar  be  ctrea  or  mad*, 
[s]    (Sop.  1886) 

Evidence  of  a  tender  hy  the  annred  of  bb 
proofs  of  loss  to  the  agent  of  a  foreign  insur 
ance  company,  who  countersigned  and  inned 
the  policy,  and  who,  so  Car  as  appears,  was 
the  only  officer  or  agent  of  such  company  in 
the  state,  and  the  unexplained  refusal  of  the 
agent  to  accept  such  proofs  without  objection, 
is  sufficient,  upon  demurrer  to  the  evidence,  tt 
show  a  compliance  with  the  terms  of  the  poUcy 
requiring  notice  and  proof  of  loss  to  be 
to  the  company.— North  British  ft  MercsDlile 
Ins.  Co.  v.  CrutchSeld,  ICS  Ind.  518,  9  N.  E. 
4.^;8. 

Lb]  (App.l89B) 
An  insurance  agent  anthoitzed  to  mak^ 
contracts  of  insurance  has  authority  to  rerrirr 
proofs  of  loss.— Gennania  Fire  Ins.  Co.  v.  Stew- 
art, 42  N.  E.  286,  13  Ind.  App.  627. 

Fob  Cases  fbom  Otheb  States. 

See  28  Cent.  Dio.  Insurance,  f  1327. 
See,  also,  1  Cyc.  p.  277,  19  Cyc  p.  845,  2j 
Cyc.  p.  884. 

g  539.  Time  for  notice  mmA  proof. 

Questions  for  jury,  see  post,  1  008. 
Verdict  and  findings,  see  post,  S  670. 

[b.1   {Sap.  ISM) 

Neither  the  want  of  knowledge  of  the  ms?- 
ter  and  crew  that  the  vessel  was  insured,  nor 
the  casual  remark  of  the  agent  of  the  insur- 
ance company,  before  the  policy  was  is^ueii. 
that  if  the  owner  insured  he  would  send  him 
(the  master)  word,  which  be  failed  to  do,  will 
excuse  the  performance  of  a  stipulation  in  a 
marine  policy  requiring  a  protest  to  be  made 
on  the  occasion  of  a  loss, — Peoria  Marine  ft 
Fire  Ins.  Co.  v.  Walser,  22  Ind.  73. 

[b]   (Sap.  isen 

A  poIi<7  on  the  life  of  A.  stipulated  for 
payment  to  B.  90  days  after  notice  of  the 
death  of  A.,  given  "as  soon  thereafter  as  pos- 
sible" at  the  company's  office  in  C.  A.  died  of 
a  gunshot  wound  at  a  place  so  near  C.  that 
the  notice  might  have  been  given  in  one  day. 
but  the  policy  being  in  the  trunk  of  A.  at  C 
and  unseen  by  B.,  B.  did  not  give  notice  till 
eight  days  afterwards,  when  he  received  the 
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blank  affidavit,  and  filled  out  and  returned  it 
in  tbe  form  and  as  soon  as  he  had  been  in- 
structed. Held,  that  the  notice  was  sufficient. 
—Provident  Life  Ins,  ft  Inv.  Co.  t.  Baom,  29 
Ind.  23(i. 

Ic]    (Sap.  1S73) 

An  accident  insurance  policy  provided  that 
"in  case  of  death  or  personal  injur;  immediate 
notice  mast  be  giveu  to  the  company."  Held, 
that  the  word  "immediate"  should  not  be  liter- 
ally construed,  but  that  notice  must  be  given 
within  a  reasonable  time,  accordiug  to  the  cii^ 
cumstances  of  the  particular  case,  and  that  a 
notice  given  six  days  after  the  alleged  injury, 
which  happened  in  tbe  city  where  the  policy 
was  due,  and  where  the  company  had  a  resi- 
dent agent,  came  too  late ;  no  excuse  being 
shown  for  the  delay.— Railway  Pass.  Assur. 
Co.  of  Hartford  t.  Barwell,  44  Ind.  460. 

[d]  (Sup.  1887) 

In  an  action  OD  a  fire  policy,  an  iDBtructi(»i 
that  the  provision  of  tbe  policy  requiring  im- 
mediate notice  of  loss  thereunder  was  void, 
that  if  plaintiff,  taking  into  consideration  all 
the  circumstances,  gave  notice  within  a  rea- 
sonable time,  the  provisions  of  the  policy  in 
that  regard  were  complied  with,  and  that  it 
was  a  question  of  fact  for  the  jury  to  deter- 
mine under  all  the  circumstances,  though  in- 
complete, is  not  erroneous,  as  Rev.  St.  1881,  § 
3770,  prohibits  the  insertion  in  a  policy  of  a 
provision  requiring  notice  of  loss  to  be  given 
forthwith,  or  within  less  than  five  days,  and 
coDstrued  in  connection  with  the  law,  the  con- 
dition in  the  policy  requiring  immediate  notice 
must  be  held  to  mean  that  tbe  insured  shall  use 
reasonable  diligence  in  giving  notice  of  tbe  loss. 
— Insoranee  Co.  of  North  America  y.  Brim, 
12  N.  E.  315,  111  Ind.  281. 

te]     (Snp.  1889) 

An  anezplalned  delay  of  50  days  in  liv- 
ing notice  of  loss  is  unreasonable,  under  a  pol- 
icy iggued  by  a  foreign  Insurance  company  re- 
quiring notice  to  be  given  forthwith,  though 
such  requirement  is  invalid  as  to  such  com- 
panies, under  Rev.  St  1881,  |  3770.— Pickel  v. 
Phenix  Ins.  Co.,  119  Ind.  291,  21  N.  E.  898. 

[f]  (Sop.  1S90) 
The  requirement  of  an  insurance  policy 
that  particular  proof  of  loss  shall  be  made  un- 
der oath  as  soon  as  possible  imposed  on  the  in- 
sured the  duty  of  making  the  proof  within  a 
reasonable  time,  and  without  unnecessary  de- 
lay.—Baker  V.  German  Ins.  Co.,  24  N.  E.  1041. 
124  Ind.  490. 

Ad  unexplained  delay  from  August  24th  to 
December  12th  in  fumlsbing  proofs  of  loss  un- 
der a  policy  of  insurance  reqalring  proof  to 
be  famished  as  soon  as  possible  Is  unreason- 
able, and  is  not  a' compliance  with  the  condi- 
tion of  tbe  policy. — Id. 

[(]    (App.  1892) 

Under  Rev.  St  1881,  $  3770.  which  makes 
conditions  inserted  in  policies  issued  by  for- 


eign insurance  companies,  requiring  notice  of 
loss  to  be  given  forthwith  or  within  less  than 
5  days,  null  and  void,  tiie  insured  must  use 
Teasonable  diligence  in  giving  notice  of  loss; 
and  15  days  was  a  reasonable  time  witbin 
which  to  give  tbe  notice.— Germania  Fire  Ins, 
Co.  V.  Deckard,  3  Ind.  App.  301,  28  N,  EX  8108. 

[h]  (APP.18M) 

Under  Rev.  St  1894,  {  4923  (Rev.  St. 
1881,  §  370),  insurance  companies  will  not  be 
permitted  to  insert  in  their  policies  any  condi- 
tion requiriog  the  insured  to  give  notice  forth- 
with or  witbin  a  period  of  less  than  five  days 
of  the  loss  of  tbe  property,  and  any  such  con- 
dition is  void,  but,  if  such  a  Condition  is  nev- 
ertheless inserted,  the  most  that  can  be  re- 
quired by  the  insurer  of  the  Insured  is  tbat  he 
shall  give  notice  of  tbe  loss  within  a  reasonable 
time.— Phenix  Ins.  Co.  v.  R(^ers,  38  N.  E. 
865,  11  Ind.  App.  72. 

[i]  (App.  1894) 

Under  Rev.  St.  1894.  |  4923,  a  condition 
in  an  insurance  policy  requiring  immediate  no- 
tice of  loss  is  void,  but  notice  must  be  given 
within  a  reasonable  time.— Germania  Fire  Ins, 
Co.  T.  Columbia  Encaustic  Tile  Co.,  39  N,  E. 
304,  11  Ind.  App.  385. 

U]  (Sup.  1898) 
In  an  action  on  a  life  and  accident  policy 
which  required,  under  penalty  of  forfeiture,  no- 
tice of  accidental  injury  or  death  to  be  given 
within  10  days,  with  "full  particulars  of  tbe  ac- 
cident and  injury,"  it  appeared  tbat  the  insur- 
ed was  drowned;  that  his  wife,  the  beneficiary, 
did  and  could  not  know  until  the  finding  of  a 
coroner's  jury,  11  days  after  his  death,  that 
he  bad  died  of  accident;  that,  within  5  days  aft- 
erwards, she  gave  the  required  notice;  and  that 
tbe  company  admitted  that  he  was  accidentally 
drowned.  Held,  that  tbe  notice  was  sufficient 
McCabe,  J.,  dissenting.— Peele  v.  Provident 
Fund.  Soc.,  44  N.  E.  Gftl,  46  N.  B.  99d,  147 
Ind.  643. 

tkl    (App.  1902) 

Where  policies  insuring  employers  against 
liability  to  their  employ^  for  accidental  in- 
juries provide  for  immediate  notice  of  any  such 
accident  to  tbe  insurance  company,  the  re- 
quirement is  of  the  essence  of  the  contract, 
and  not  merely  a  notice  intended  to  bring 
home  to  the  company  knowledge  of  a  loss,  as 
in  fire  and  life  insurance.— Employers'  Liabil- 
ity AsBUr.  Corp.  v.  Light,  Heat  &  Power  Co., 
63  N.  E.  64,  28  Ind.  App.  437. 

[1]    (App.  1903) 

Where  an  employer  failed  to  notify  hia  in- 
surer of  an  action  by  an  employ^  for  Injuries 
until  issue  had  been  joined,  and  the  cause 
noted  for  trial,  more  than  three  months  after 
tbe  action  was  commenced,  he  did  not  comply 
with  the  terms  of  tbe  policy,  requiring  imme- 
diate notice.— London  Guarantee  &  Accident 
Co.  V.  Slwy.  66  N.  E.  481,  35  Ind.  App.  340. 
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Where  an  employer's  liability  policy  pro- 
Tides  that  assured  shall  give  immwHafe  notice 
of  any  clainT  on  account  of  an  accident  to  an 
employe,  such  notice  is  a  condition  precedent 
to  the  insurer's  liability,  and  a  failure  to  give 
it  immediately  works  a  forfeitara  of  the  insur- 
ance.— Id. 

A  condition  in  ao  iodemnity  policy  that 
"immediate  notice"  of  any  claim  shall  be  given 
the  indemnity  company  by  assured  means  no- 
tice within  a  reasonable  time. — Id. 

[m]    (App.  1904) 

Under  Burns'  Rev.  St  1001,  {  4923,  re- 
lating to  foreigo  intiurance  companies  doing 
buBincRS  in  this  state,  prohibiting  such  com- 
pany from  inserting  a  condition  in  its  policy 
that  the  insured  shall  give  notice  of  loss  forth- 
with or  within  a  period  of  time  less  than  five 
days,  provisions  in  a  burglary  insurance  policy 
that  the  insured  shall  give  Immediate  notice  of 
the  burglary  and  forthwith  furnish  proof  of 
loss  are  invalid,  and  the  most  that  can  be  re- 
quired is  that  the  insured  shall  use  reasonable 
diligence  in  giving  the  notice  and  furnishing 
proof  of  loss.— Fidelity  &  Casualty  Co.  of  New 
York  r.  Sanders,  70  N.  E.  1G7.  32  Ind.  App. 
448. 

Where  a  foreign  insnranoe  company  in- 
serted a  provision  in  a  burglary  insurance  poli- 
cy requiring  notice  of  loss  to  be  given  forth- 
with, in  violation  of  Bums'  Rev.  St.  1901,  ( 
4023.  the  insured  was  required  to  give  notice 
and  furnish  proofs  of  loss  within  a  reasonable 
time  after  the  burglary.— Id. 

[n]  (App.  1904) 
Where  an  insured  under  an  accident  policy 
was  injured  on  March  8th  and  sent  notice  on 
March  30th,  the  notice  was  a  sufficient  com- 
pliance with  a  provision  of  the  policy  requir- 
ing "immediate  notice  of  any  accident,"  espe- 
cially where  the  insured  did  not  at  first  think 
his  injury  was  serious. — Pacific  Mut.  Life  Ins. 
Co.  r.  Branham,  34  lod.  App.  243,  70  N.  E. 
174. 

[O]      (Sup.  190&) 

An  accident  policy  requiring  immediate  no- 
tice of  injury  is  complied  with  by  the  giving 
of  notice  within  a  reasonable  time. — ^tna  Life 
Ins.  Co.  V.  Fitzgerald,  77y  N.  E.  262,  165  Ind. 
.117,  1  L.  R.  A.  (N.  8.)  422,  112  Am.  St  Rep. 
232. 

Fos  Cases  fboh  Otbkb  States, 

See  28  Gent.  Dig.  Insurance,  H  132S- 
1330. 

See.  also.  1  Cyc.  pp.  275-277,  19  Cyc.  pp. 
846-848,  25  Cyc.  p.  884 ;  note,  55  a  C. 
A.  376;  note,  18  L.  R.  A.  85. 

fi  643.  Proofs  of  doath  of  o*  injuy  to 
Imrarod. 

[a]   (App.  1903) 
A  life  policy  provided  that  the  Insurer 
would  pay  the  insurance  "immediately  upon  re- 


ceipt and  approval  of  proofs  of  the  death  and 
cause  of  death."  It  also  stipulated  that  the 
"proofs  of  death"  should  be  furnished  the  in- 
surer, at  its  home  office,  within  one  year  after 
the  death  of  the  assured,  and  should  comply 
with  the  insurer's  forms.  The  policy  covered 
death  from  any  cause.  Held,  that  proof  of  tbe 
cause  of  death  was  not  a  condition  precedent 
to  the  payment  of  the  policy.— Life  Assur.  Co. 
of  America  t.  Hanghton,  G7  N.  E.  IKSO;  31  lod. 
App.  626. 

Fob  Gases  fbou  OmES  States, 

See  28  Cent.  Dig.  Insurance,  f  1317. 
See,  also,  25  Cyc.  p.  884. 

1 644.  FrodnotloB  of  doewncoitarr  oH- 
deaee. 

[a]  (Sup.  1S74) 

Where  an  answer  to  a  suit  on  a  policy  of 
insurance  alleges  a  failure  on  tbe  part  of  tbe 
insured  to  produce  bis  books  and  bilU  of  par- 
chases,  etc.,  a  reply  that  they  were  destroyed 
by  fire  shows  a  good  excuse. — Aurora  Fire  Ini 
Co.  T.  Johnson,  46  Ind.  315;  Gennania  Ins. 
Co.  T.  Same,  Id.  331. 

Fob  Casbs  fbov  Other  St.\tes, 

See  28  Cent.  Dig.  Insurance,  |  1348. 
See,  also,  19  Gyc.  p.  851. 

8  646.  OortlAeate  of  Mct>tnite  or  vOm* 
oflow. 

Pleading,  see  post,  $  634. 

[r1   (Sup.  \m) 

A  stipulation  in  a  policy  of  insnnoce  re- 
quired that,  in  case  of  loss  by  fire,  tbe  assnred 
should  forthwith  procure  a  certificate  from  a 
magistrate  or  notary  most  contiguous  to  the 
place  of  the  fire  in  reference  to  the  loss.  Bcld, 
that  it  must  he  the  certificate  of  the  nearwt 
magistrate  or  notary.  Any  diCfvrencc  in  point 
of  distance  in  a  case  of  two  magistrates  near 
the  fire  is  material.— Protection  Ins.  Co.  t. 
Pherson,  6  Ind.  417. 

[b]  (Sap.  1874) 

By  Act  Dec.  21,  1865  (Davis*  Rev.  St. 
Supp.  1870,  p.  315)  S  6,  a  foreign  insurance 
company  cannot  require  a  certificate  of  loss  to 
be  certified  by  the  nearest  magistrate. — Anrort 
Fire  Ins.  Co.  v.  J(riinson.  46  Ind.  315;  Ger- 
mania  Ins.  Co.  t.  Same,  Id.  331. 

Fob  Cases  fbom  Other  States, 

See  28  Cent.  Dig.  Insurance,  {9  1350, 
13.^)1. 

See.  also.  1  Cyc.  p.  277,  10  C^c.  pp.  852. 
853;  note,  23  Am.  8t  Bep.  2S& 

( 650.  Effeet  of  atetememts  «md  pr»efs 
Im  ceaeral. 

[a]    (App.  1894) 
Statements  in  the  proofs  of  death  required 
by  an  Insurance  policy,  either  of  facts  or  of 

opinion,  are  not  conclusive.— Travelers*  Ins.  Ca 
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7.  Nitterhouse,  88  N.  B.  1110,  U  Ind.  App. 
155. 

Fob  Ca3e:s  fboh  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  S§  1359- 
1361. 

See,  also,  19  Cyc.  pp.  854r-85G;  note,  44  L. 
B.  A.  846. 

I  661.  Deflfeets  mad  smradventB* 

U]  (App.l8») 

Proo&  of  loBS  were  sent  to  the  insurance 
company,  as  required  by  the  policy,  except  that 
they  were  verified  by  the  huabaod  of  insured 
as  her  agent,  instead  of  by  insured  herself.  The 
company,  after  retaining  such  proofs  43  days, 
sent  a  letter  to  insured,  taking  exceptions  to  the 
proote  furnished,  and  demanding  a  statement 
and  invoice  of  stock  coverli^;  original  pnrcbas- 
es  by  tlie  husband,  which  was  purcliased  with 
means  funUshed  by  insured;  also  duplicate  bills 
of  purchase  after  original  purchase  by  husband 
with  insured's  means,  and  aftern-ards  transfer- 
red into  insured's  name;  and  stating  that  in- 
sured had  furnished  no  proofo  of  loss  according 
to  the  conditions  of  the  policy,  and  demanded 
and  awaited  the  completion  of  the  papers  as 
per  tiie  contract  Held,  that  the  letter  could 
not  be  construed  as  making  objection  to  the 
proofs  because  verified  by  the  agent  of  insured, 
and  that  a  subsequent  affidavit  of  Insured,  to 
supply  the  defect  growing  out  of  her  failure  to 
make  the  original  affidavit,  did  not  affect  the 
original  proofs. — Ft.  Wayne  Ins.  Co.  v.  Irwin, 
54  N.  E.  817,  23  Ind.  App.  63. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  {  1357. 
See,  also.  19  Cyc.  p.  854. 

5  562.  MlsatatemoBts  or  omlssliMis. 

Cs]    (App.  1904) 

Where  insured  in  an  accident  policy  made 
proof  of  disability  and  loss  of  time  to  a  certain 
date,  under  the  advice  of  his  physician  that  be 
would  soon  be  well,  he  was  not  thereby  pre- 
cluded, in  an  action  on  the  policy,  from  claim- 
Log  the  amount  due  for  disability  continuing 
after  that  date— Pacific  Mut.  Life  Ins.  Co.  v. 
Branham,  70  N.  E.  174,  34  Ind.  App.  243. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  $  1358. 
See,  also,  1  Cyc.  p.  278,  19  Cyc.  p.  850. 

6  663>  Fraud  or  false  swiwHng. 

Pleading,  see  post,  |  64(X 

Verdict  and  findings,  see  post,  I  670. 

[a]  (Sup.  1856} 
It  is  only  intentional  false  swearing  that 
will  avoid  a  policy  of  fire  insurance,  under  a 
clause  therein  that,  any  fraud  appearing,  by 
false  swearing  or  otherwise,  the  policy  shall  be 
avoided. — Franldin  Ins.  Co.  v.  Culver,  6  Ind. 
"37. 


Fob  Cases  fbou  Othxb  States, 

See  28  Gent.  Diq.  Insurance,  H  1362- 
1366. 

See,  also,  19  Cyc.  pp.  855,  856. 

5  564.  Estoppel  or  walTor  as  to  notloe 

and  proofs  or  defects  and  objee- 
tlens. 

Mutual  t)eneSt  insurance,  see  post,  §  789. 

Pleading,  ^lee  post,  |  628. 

Verdict  and  findings,  see  poet,  6  670. 

Fob  Cases  fbom  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  U  1867- 

1409. 

See.  also,  1  Cyc.  p.  278,  19  Cyc.  pp.  857- 
872,  25  Cyc.  pp.  885,  886,  26  Cyc.  p.  709. 

§  655.  —  In  general. 

[a]  (App.  1894) 

A  waiver  of  proofs  of  loss  ia  a  sufflclont 
excuse  for  not  furnishing  them.— American  Fire 
Ins.  Co.  of  Xew  York  v.  Sisk,  9  Ind.  App.  3(^ 
36  N.  E.  6S9. 

[b]  (Sap.  1904) 

A  condition  in  an  accident  policy  requiring 
delivery  of  proofs  of  injury  within  90  days  aft- 
er the  accident,  and  declaring  that  a  failure  to 
comply  therewith  should  result  in  a  forfeiture 
of  the  amount  payable  under  the  policy,  is  for 
the  lieaefit  of  the  insurer,  who  can  waive  a 
strict  compliance  therewith.— National  Masonic 
Acc.  Ass'n  r.  McBride,  70  N.  E.  483,  162  Ind. 
379. 

M  (App.X9W> 

A  waiver  of  compliance  with  a  condition 
in  a  policy  requiring  service  of  proof  of  loss, 
in  order  to  be  effectual,  must  be  made  before 
the  policy  Is  forfeited  because  of  iiuinred's  fail- 
ure to  perform  the  conditions  thereof.— Fidelity 

6  Casualty  Co.  of  New  York  t.  Sanders,  70 
N.  E.  167,  32  Ind.  App.  448. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dio.  Insurance,  S|  1367- 

1373,  1382-1390. 
See,  also,  19  Cyc.  p.  857,  ^  Cyc.  p.  885,  26 

Cyc.  p.  709. 

{  556.         Powers  of  ottoers  or  acemts. 

[a]  (Sap.  1882) 

The  fact  that  the  conditions  respecting 
preliminary  proofs  of  loss  are  written  Id  the 
contract  of  insurance  does  not  prevent  their 
waiver  by  an  authorized  agent  of  the  com- 
pany.—^Etna  Ins.  Co.  V.  Shryer,  85  Ind.  3^. 

[b]  (Sap.  1886) 

Although  an  inanrance  policy,  on  its  face, 
prohibits  any  agent  from  waiving  any  of  its 
conditions,  where  other  proofs  than  those  re- 
quired in  the  policy  are  accepted  by  an  agent 
of  the  company,  duly  authorized  to  act  with 
reference  to  that  subject,  the  company  will  be 
deemed  to  have  waived  the  proof  required  by 
the  policy.— Indiana  Ins.  Co.  t.  Capehart,  108 
Ind.  270,  8  N.  E.  283. 
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[c]    <Sdp.  1903) 

An  adjuster  sent  for  the  express  purpose 
of  adjusting  a  fire  loss  has  authority  to  waive 
a  prorision  of  the  policy  concerning  proofs  of 
I088.— GermaDia  Fire  Ins.  Co.  v.  Pitcher,  160 
Jnd.  392,  U  N.  E.  921,  66  N.  E.  1003. 

Fob  Cases  fbou  Otueb  States, 

See  28  Gent.  Dig.  iDsuraoce,  9$  1374- 
1377. 

See,  also,  19  Cyc.  pp.  S3t^-860,  25  Cyc  p. 

S  B67.  —  Expreu  wkItot. 

[a]    (App.  1S92) 

The  company's  adjuster  of  losses  Tisitod 
the  scene  of  a  fire  the  day  after  the  loss  oc- 
curred, ia  his  official  capacity,  and  informed 
the  insured  that  he  need  furnish  no  notice  nor 
proof  of  loss.  Held  a  sufficient  excuse  for  not 
giving  notice  of  the  loss  within  50  daj-s,  though 
the  policy  recjuired  notice  forthwith.— Pheuix 
Ins.  Co.  V.  Pickel,  3  lad.  App.  332.  29  N.  E. 
432. 

lb]  (App.  1894) 
A  condition  in  a  policy  that  no  agent 
shall  waive  any  provision  thereof  except  such 
as  may  by  its  terms  be  indorsed  thereon,  and 
that  he  shall  not  be  deemed  to  have  waived 
any  provision  unless  such  waiver  be  indorsed 
thereon,  does  not  apply  to  a  waiver  of  proofs 
of  loss. — American  Fire  Ins.  Co.  of  New  York, 
T.  Sisk,  9  Ind.  App.  305,  36  N.  E.  659. 

[0]     (App.  1903) 

Where  an  insurance  company's  agent,  sent 
by  it  to  adjust  the  loss,  informed  insured  on 
request  that  proof  of  loss  wonid  not  be  re- 
quired, and  promised,  after  an  examination  of 
the  property,  to  pay  a  Bttpolated  sum  in  settle- 
ment, and,  on  disagreement  with  insured,  pro- 
posed arbitration,  the  company  must  be  held  to 
have  wai^'ed  proof  of  lose.— Prussian  Nat.  Ins. 
Co.  v.  Peterson,  64  N.  B.  102,  30  Ind.  App.  289. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  88  1378- 
1381. 

See,  also,  19  Cyc.  p.  801.  25  Cyc  p.  SS5,  2U 
Cyc.  p.  709. 

I  558.    Implied  waiver  in  seneral* 

[a]  (Snp.  ISM) 

Where  a  marine  policy  requires  that,  in 
case  of  disaster,  the  master  and  crew  shall  re- 
pair to  the  nearest  convenient  notary,  and  there 
make  a  protest  setting  forth  the  cause  of  the  dis- 
aster, etc.,  tlie  simple  direction  by  an  agent  of 
the  insurer  to  one  of  the  crew,  after  loss,  to  go 
before  an  officer  and  make  a  protest,  etc.,  is 
not  a  waiver  of  the  insurer's  right  to  a  legal 
protest  in  the  case.— Peoria  Marine  &  Fire  Ins. 
Co.  V.  Walser,  22  Ind.  73. 

[b]  (8«p.  1882) 

There  may  be  an  Implied  waiver  by  an  in- 
surance company  of  preliminary  proofs  of  loss 


which  may  be  Inferred  from  facts  and  dream- 
stancea.— ^tna  In&  Co.  t.  Shxyer,  85  Ind.  382. 

[c]  (Sap.  1886) 

Where  a  policy  stipulates  that,  as  soon 
after  a  loss  as  possible,  the  assured  shall  reader 
a  particalar  statement  nnder  oath,  giving  sacfa 
information  as  the  assured  may  have  been  able 
to  obtain,  concerning  the  origin  and  drvum- 
stances  of  the  fire,  the  company  having  uken 
and  retained  In  its  possession  the  examiDation 
so  provided  for,  the  production  of  the  other  pre- 
liminary proofs  was  rendered  practically  useless, 
and,  having  notified  the  assured  that  notbh^ 
further  would  be  required  of  her,  it  must  be 
deemed  that  such  facts  constituted  waiver.— In- 
diana Ins.  Co.  T.  Capebart,  8  N.  E.  285,  lOS 
Ind.  270. 

[d]  (Sap.  1890) 

Where  an  insurance  company,  after  being 
notified  by  insured  of  a  loss  by  fire,  obtains  pos- 
session of  and  holds  the  pidlcy  of  insurance,  re- 
fusing to  adjust  or  pay  the  loss,  it  thereby 
waives  a  condition  in  the  policy  requiring  proofs 
of  loss  to  be  made  within  a  certain  time.— N(»- 
wich  Union  Fire  Ins.  Soe.  v.  Girton,  124  Ind. 
217,  24  N.  R  984. 

[e]  (Snp.  1890) 

Where  it  does  not  appear  that  the  insur- 
ance company  denied  its  liability  on  the  policy, 
its  failure  to  demand  proof  of  loss  and  to  fur- 
nish blanks  therefor  does  not  waive  the  require- 
ment of  such  proof.— Continental  Ins.  Co.  t. 
Dorman,  125  Ind.  189,  2S  N.  E.  213. 

[f]  (App.  1895) 

The  mere  fact  that  the  Insurance  company 
''accepted  and  retained"  the  proofs  of  death, 
or  failed  to  furnish  blanks  to  enable  the  appel- 
lee to  make  proof,  does  not  constitute  a  waiver 
of  such  proof;  the  contract  not  providing  that 
the  company  would  furnish  blanks  for  that  pa^ 
pose.— Standard  Life  &  Accident  Ins.  Co.  T. 
Strong,  41  N.  E.  601. 13  Ind.  App.  315. 

[g]  (App.  1696) 

Where  a  fire  insurance  policy  required 
assured  to  give  immediate  notice  to  the  com- 
pany of  any  loss,  and,  two  days  after  a  fire, 
assured  notified  the  company's  agent  thereof, 
who  notified  the  company,  which  sent  an  ad- 
juster to  the  scene  of  the  fire,  and,  after  the 
proofs  of  loss  were  filed,  the  company  demand- 
ed further  proofs,  the  condition  as  to  notice  to 
the  company  was  waived. — Milwaukee  Mechan- 
ics' Ins.  Co.  T.  Stewart,  13  Ind.  App.  G40,  42  N. 
E.  290. 

[b]  (A»v.i89») 

After  a  loss,  assured  agreed  tiiat  any  ac- 
tion of  the  insurer  in  investigating  and  ascer^ 
taing  the  same  should  not  waive  any  condi- 
tions of  the  policy.  The  amount  of  the  loss 
was  afterwards  adjusted,  when  the  adjuster 
stated  that  the  one  thing  remaining  in  the  way 
of  a  settlement  was  the  mortgage  on  the  goods. 
Held  a  waiver  of  further  proof  of  loss.— Indiana 
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Ttu.  Co.  Y.  Pringle,  52  K  E.  821,  21  Ind.  App. 
559. 

[1]  (App.  1904) 
Where  ao  accident  policy  required  immedi- 
ate notice  of  injury,  and  the  insurer,  on  receiv- 
ing notice  some  time  after  the  injury,  sent  in- 
sured blanks  on  which  to  furnish  proof  of  in- 
jury and  loss  of  time,  giving  particular  in- 
structions, and  stating  that,  when  the  proofs 
bad  been  made  aod  insured  was  ready  to  re- 
sume his  duties,  the  claim  would  be  adjusted 
without  unnecessary  delay,  the  provision  as  to 
immediate  notice  was  waived.— Pacific  Mut. 
Life  Ins.  Co.  T.  Branbam,  TO  N.  E.  17^  34  Ind. 
App.  243. 

ta  f  App.  1908) 
Where  a  policy  provided  for  notice  of  in- 
jury or  death  within  10  days,  and  for  final 
prooft  on  blanlts  furnished  by  insurer  w^ithin  2 
months,  insurer's  failure  to  furnish  the  blanks 
in  time  for  the  final  proofs  to  be  made  after 
timely  notice  of  Insured's  death  constituted  a 
waiver  of  the  condition  requiring  them.— Phoe- 
nix  Accident  &  Sick  Ben.  Ass'n  t.  Stiver,  42 
Ind.  App.  636.  84  N.  E.  772. 

Fob  Oases  tboh  Otbkb  States, 

See  28  Cent.  Dio.  Insarance,  H  1382- 

1390.  1406. 
See,  abo,  10  Cyc.  p.  861. 

f  S59.           DonSU  of  UaliUltr. 

As  waiver  of  demand  for  payment  as  condition 

precedent  to  action  on  policy,  see  poet,  f  613- 
As  waiver  of  notice  of  election  between  rights 

of  insured  after  default  in  payment  of  premi* 

nm.  see  ante.  {  364. 
Pleading,  see  post.  H  034,  645. 
Weight  and  sufiicieney  of  evidence,  see  post.  X 

665. 

[a]  Want  of  and  defects  in  the  proofs  of  loss 
are  waived  by  the  insurer's  denying  liability  on 
other  groiinds.— (Slip.  1R82>  ^tna  Ins.  Co.  v. 
Shryer,  8r>  Ind.  302;  (1888)  Commercial  Union 
Assur.  Co.  V.  State  ex  rel.  Smith,  113  Ind.  331, 
1.-)  N.  E.  51S;  (IRSS)  American  Cent.  Ins.  Co. 
V.  Sweetser.  116  Ind.  370.  1»  N.  E.  l.W ;  (1890) 
Norwich  Union  Pi  re  Ins.  Soc.  v.  Girton,  124 
Ind.  217.  24  N.  E.  984;  (1S94)  Continental  Ins. 
Co.  V.  Chew,  11  Ind.  App.  330.  38  N.  K.  417. 
Am.  St.  Rep.  500;  (1895)  German  Mut.  Ins, 
Co.  V.  Niewedde,  11  Ind.  App.  624,  30  N.  E.  .')34  ; 
(1800)  National  Life,  Maturity  Ins.  Co.  v.  Whit- 
acre,  15  Ind.  App.  506,  43  N.  B.  905. 

[b]  (App.  1896) 

\\*here  an  insurance  company  denies  its 
liability,  it  waives  proof  of  loss  or  defects  in 
proofs  already  furnished.— ^tna  Ins.  Co.  v. 
Strout,  44  N.  E.  034,  16  Ind.  App.  160. 

[c]  (App.  1897) 

An  insurance  company  waived  proofs  of 
loss  where  Its  adjuster,  after  having  a  personal 
interview  with  insured,  who  answered  questions 
respecting  the  origin  of  the  fire,  and  gave  a  list 
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and  valne  of  the  property,  refused  to  pay  the  in- 
surance to  the  assignee  of  the  policy,  because 
the  property  was  mortgaged.— Western  Assur. 
Co.  v.  McCarty,  48  N.  E.  26S,  18  Ind.  App.  449. 

[d]  (App.  1898) 

A  company  waives  notice  and  proof  of  loss 
where  its  general  agent  and  adjuster,  within  five 
days  after  the  fire,  of  which  he  had  actual 
knowledge,  notifies  the  insured  that  the  com- 
pany will  not  pay  the  loss.— Home  Ins.  Co.  of 
New  York  v.  Boyd.  49  N.  E.  2S5,  10  Ind.  App. 
173. 

[e]  (Sap.  1899) 

Proofs  of  loBS  are  not  necessary  as  a  condi- 
tion precedent  to  an  action  for  fire  insurance 
when  the  company,  after  a  fire  has  occurred, 
refuses  to  deliver  a  policy  which  it  has  agreed 
to  deliver,  as  such  refusal  is  a  denial  of  its  lia- 
bility.—Western  Assur.  Co.  V.  McAlpin,  55  N. 
E.  119,  23  Ind.  App.  220,  77  Am.  St  Rep.  423. 

[f]  (App.  1900) 

The  denial  of  an  adjuster  of  a  fire  insni^ 
aace  company  of  any  liability  under  the  policy 
for  the  loss  of  wearing  apparel  amounted  to  a 
waiver  by  the  company  of  proof  of  loss  of  sacb 
property  otherwise  required  by  the  terms  of 
the  policy.— German  Fire  Ins.  Co.  v.  Seibert,  66 
N.  E.  6S6,  24  Ind.  App.  270. 

[g]  (Sup.  1903) 

Where,  after  loss,  insurer  sent  its  adjuster, 
and  during  the  time  within  which  insured  was 
entitled  to  furnish  proofs  of  loss  required  by 
the  policy  conducted  negotiations  which  author- 
ized the  insured  to  believe  proofs  of  loss  would 
not  be  required,  and  thereafter  based  its  re- 
fusal  to  pay  on  other  grounds,  such  conduct 
operated  as  a  waiver  of  the  provision  of  the 
policy  requiring  proofs  of  loss  to  be  6led  within 
a  specified  time. — Qermania  Fire  Ins.  Co.  v. 
Pitcher,  160  Ind.  302,  64  N.  E.  021,  66  N.  E. 
1003. 

[h]  (Sop.  19M) 

When  the  supervisor  of  death  claims  of  a 
life  insurance  company  denies  the  validity  of  a 
policy  and  gives  the  company's  reasons  therefor, 
the  company  thereby  waives  its  right  to  a  proof 
of  death  of  the  assured. — Penn  Mut.  Life  Ins. 
Co.  V.  Norcross,  163  Ind.  379,  72  N.  E.  132. 

lU  (Sap.  1906) 
Where  notice  of  injury  under  an  accident 
policy  was  not  ^ven  within  a  reasonable  time, 
but  after  it  was  given  a  claim  was  made  on  the 
insurance  company  under  the  policy  for  the 
injury,  the  fact  that  the  company  in  response 
denied  all  liability  solely  on  the  ground  that  the 
policy  did  not  cover  the  injury  was  not  a 
waiver  of  the  provisioo  requiring  Immediate  no- 
tice.—.^tna  Life  Ins.  Co.  v.  Fitzgerald,  75  N.  R 
262,  165  Ind.  317.  1  L.  B.  A.  (N.  S.)  422.  112 
Am.  St.  Rep.  232. 

Ul     (App.  1906) 

Where  the  grounds  on  which  insurer  de- 
nied liability  did  not  appear,  and  there  was  no 
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showing  as  to  when  an  alleged  waiTer  of  proofs 
of  loss  thereby  was  claimed  to  have  become  ef> 
fective,  Insured  was  not  relleTed  of  the  require- 
ment of  furnishing  such  proofs. — Fire  Ass'n  of 
Philadelphia  v.  Yeagley,  72  N.  B.  1035.  34  Ind. 
App.  387. 

m    (App.  1905) 

A  demand  for  payment  of  life  insuraace  b; 
persons  to  whom  the  company  is  authorized  by 
the  policy  to  pay  the  same,  and  a  denial  of  lia- 
bility by  the  company,  amounts  to  a  waiver  of 
other  proofs  of  death,  and  justifies  the  com- 
mencement of  action. — Rutherford  v.  Prudential 
Ins.  Co.,  73  N.  B.  202.  34  Ind.  App.  981. 

[1]    (Sup.  1906) 

Where  an  adjuster  representing  an  insur- 
ance company  visited  tlie  scene  of  loss,  and  on 
investigation  refused  payment  and  denied  all 
liability  under  a  policy,  proof  of  loss  was  waived. 
—Ohio  Farmers'  Ins.  Co.  v.  Vogel,  70  N.  E.  977, 
166  Ind.  239,  3  L.  B.  A.  (N.  S.)  066,  117  Am. 
St.  Rep.  382. 

[m]   (App.  1909) 

An  inanmnce  company  by  denying  all  lia- 
bility nnder  a  policy  waives  proofs  of  loss. — 
ITnited  States  Health  &  Acrident  Ins.  Co.  v. 
Clark,  83  N.  G.  760,  41  Ind.  App.  345. 

Fob  Cases  from  Otheb  States, 

See  28  Cent.   Dig.   Insurance,  H  1301. 
1392. 

.     See,  also,  19  Cyc  pp.  867-871,  25  Cyc  p. 
886. 

8  560.  —  Failure  to  state  sroiutd  of 
objeotloa. 

ta]  (Sap.  1863) 
A  policy  required,  in  case  of  loss,  a  certifi- 
cate of  certain  facts  from  the  nearest  magistrate 
or  notary  public.  On  the  22d  of  March  follow- 
ing a  loss  in  January,  a  certificate  of  a  notary 
public  was  sent,  and  was  not  objected  to  by  the 
company  until  the  day  of  trial,  when  they  set 
up  that  another  notary  public  lived  about  one 
square  nearer  to  the  property  lost  One  witness 
positively  testified  to  a  promise  by  the  com- 
pany's agent  to  pay  the  loss.  Held,  that  the 
company  had  waived  their  right  to  object  to  the 
certificate.— Byrne  v.  Rising  Sun  Ins.  Co.,  20 
Ind.  103. 

[b]    (App.  ISffi) 

If  proofs  of  death  wete  furnished  too  late, 
the  mere  fact  that  they  were  retained  does  not 
revive  the  company's  liability.— Standard  Life 
ft  Accident  Ins.  Co.  T.  Strong,  41  N.  E.  60i, 
13  Ind.  App.  315. 

Ic]    (App.  1895) 

Receiving  and  retaining  proofs  of  loss  with- 
out objerting  to  their  sufficienc;  is  a  waiver  of 
the  objection.— Oiormania  Fire  Ins.  Co.  v.  Stew- 
art, 13  Ind.  App.  827,  42  N.  E.  286. 

m    (App.  1899) 

Where  an  insurance  company  makes  a  par- 
ticular objection  to  the  proofs  of  loss,  it  will 
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not  be  permitted  to  urge  any  other  objection 
which,  if  made  in  time,  could  have  been  rem- 
edied by  the  tosured.— Ft.  Wayne  Ins.  Co.  v, 
Irwin,  54  N.  E.  817,  23  Ind.  App.  53. 

If  the  insured  makes  proof  of  loss,  within 
the  time  limited  by  the  policy,  and  no  objection 
is  made  to  such  proof  until  after  the  expiration 
of  the  time  within  which  it  can  be  made,  and 
the  amount  of  the  loss  is  not  paid  by  the  in- 
surer, a  right  of  action  accrues  on  the  policy 
as  far  as  ascertaining  the  amount  of  the  loss  is 
concerned.— Id. 

Where  an  losuraace  company  is  dissatisfied 
with  the  proofs  of  loss  furnished,  ft  should  make 
that  fact  known  to  the  insured  without  unnec- 
essary delay,  and  specify  its  objections,  so  that 
they  may  be  corrected  in  doe  time,  and  failure 
to  do  so  Is  a  waiver  of  further  profib. — Id. 

Where,  in  an  action  on  a.  pcdicy  of  fire  in- 
surance, it  appears  that  the  proofs  of  loss  com- 
plied substantially  with  the  requirements  of  the 
policy,  except  the  veriflcatioD,  to  which  no  ot»- 
jection  was  made  by  the  company  until  43  days 
after  receiving  such  proo&,  and  until  the  time 
allowed  by  the  policy  for  furnishing  proof  had 
expired,  the  objection  will  be  deemed  to  have 
been  waived.— Id. 

Fob  Cases  fboic  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  ff  1393- 
1404. 

See,  also,  19  Cyc.  p.  862,  25  Cyc  p.  SS& 

g  561.  ^—  Adjaataoat  o£  Ion  and 
tlatloBa  tvr  ssttleiaMBt. 
M   (flap.  1888) 

Where  an  adjustment  l>y  an  authorised 
agent  has  been  made,  and  the  company  has  noti- 
fled  plaintiff  that  it  will  not  pay  the  loss,  fnr 
ther  notice  and  proof  are  waived.— American 
Cent.  Ins.  Co.  t.  Sweetser,  116  Ind.  370,  39  X. 
B.  159. 

[b]  (App.  1895) 

The  sending  of  an  adjuster  by  an  insur- 
ance company  to  adjust  a  loss  is  a  waiver  of  s 
stipulation  in  the  policy  requiring  written  notice 
of  loss.— Germania  Fire  Ins.  Co.  t.  Stewart,  13 
Ind.  App.  627,  42  N.  E.  28a 

[c]  (9«p.  1907) 

Waiver  of  proofs  of  loss  may  be  Inferred 
from  the  facts  that,  Immediately  after  the  fire, 
the  insurer  sent  Ita  adjuster,  who,  after  an  ex- 
amination of  the  premises,  stock,  and  condi- 
tions, offered  insured  a  certain  amount  in  full 
payment  of  the  loss,  and,  on  refnaal  of  the 
offer,  agreed  with  him  on  the  loss  on  the  goods 
wholly  destroyed,  and  for  submisrion  to  appiais- 
crs,  then  named  by  them,  of  the  loss  on  the  oth- 
er goods.— Providence  Wasbingtmi  Ins.  Co.  t. 
Wolf,  168  Ind.  690,  80  N.  B.  26,  120  Am.  St 
Rep.  396. 

Fob  Casks  fbou  Otiieb  States, 

See  28  Ceztt.  Dig.  Insorance,  f|  IKML 
1407.  1409. 

See.  also,  19  Cyc.  p.  865. 
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XV.  ADJUSTMENT  OF  LOSS. 

Adjustment,  waiver  of  notice,  and  proof  of  lois 
or  of  defects  therein  or  objections  thereto,  see 
ante,  i  661. 

Annexing  adjuster's  agreement  as  exhibit  to 
pleading,  see  Plbadino,  §  807. 

Infitmctions,  see  post,  |  6(50. 

Participation  in  adjustment  as  ground  of  estop- 
pel or  waiver,  see  ante,  |  397. 

Pleading  nonperformance  of  conditions,  see 
post,  I  64a 

Pleadhig  performance  of  conditions,  see  post,  S 
«34. 

Questions  for  jury,  see  post,  i  668. 

Submission  to  appraisal  and  arbitration  as  con- 
dition precedent  to  action  on  policy,  sec  posr, 
S  612. 

Weight  and  sufficiency  of  evideace,  see  post,  S 
665. 

S  566.  Effect  of  adjwtmmt. 

[a]    (Snp.  18S4) 

A  settlement  of  an  [Qsuraoce  policy,  se- 
cured tbPough  fraudulent  representations  to 
the  executor  of  tbe  insured,  wbotie  mental  fac- 
ulties are  impaired  by  age,  financial  disaeters, 
and  aQlictioQ,  tbat  the  company  will  contest 
and  defeat  the  collection  of  the  policy,  will  be 
Set  aside,  and  a  recovery  allowed  of  tbe  amount 
due  on  the  policy. — Mcljean  v.  Equitable  Life 
Assur.  Soc.  of  United  States,  100  Ind.  127,  00 
Am.  Rep.  779. 

Fob  Gases  fboh  Otueb  States, 

See  28  Ckst.  Dia.  Insurance.  H  1413 
1419. 

See,  also,  10  Cyc  pp.  872,  873,  26  Cyc.  p. 

7ia 

S  669.  AcnemeBt  for  appraisal  or  arbl- 
traiion. 

[a]  (Sap.  1862) 
The  Insurance  company  rejected  the  claim 
of  assured  for  tbe  loss  of  the  cargo  of  a  flat 
boat,  and  proposed  to  him  to  leave  tbe  matter 
to  arbitration.  The  proposition  was  accepted  In 
writing,  whereupon  the  board  of  directors  en- 
tered on  the  books  of  the  company  a  request  to 
the  assured  to  join  the  secretary  of  the  com- 
pany in  selecting  the  arbitrators,  designating 
the  matters  to  be  referred.  Tbe  secretary  and 
the  assured  accordingly  selected  the  arbitrators 
and  the  secretary  executed  a  bond  in  tbe  terms 
prescribed  by  the  Revised  Statutes  of  1843,  and 
signed  the  name  and  annexed  the  corporate 
seal  of  tbe  company  thereto.  Held,  tbat  the 
arbitration  intended  was  the  statutory  one  pro- 
vided by  the  Revised  Statutes  of  184a— Madi- 
son Ins.  Co.  T.  Griffin,  8  Ind.  277. 

Cb]    (Sap.  1883) 

Misiepresentations  aa  to  the  obligations 
imposed  by  an  insurance  policy  are  of  law,  and 
do  not  av(dd  a  submission  to  arbitration  se- 
cured thereby.— Indiana  Ins.  Co.  t.  Brebm,  88 
Ind.  57& 


[c]  (A»p.l8»3) 

Submission  to  arbitrators  of  the  question 
of  the  ascertainment  of  the  value  of  the  prop- 
er^ destroyed  or  injured,  and  not  to  determine 
the  liability  of  defendant  insurance  company 
for  such  property,  not  being  a  submission  of  all 
questions  twtween  tbe  parties,  is  not  an  award 
by  arbitrators  such  as  is  contemplated  by  the 
law  as  an  arbitration. — Germania  Fire  Ins.  Co. 
of  City  of  New  York  v,  Warner,  41  N.  E.  960, 
13  Ind.  App.  406. 

Where  an  agreement  entered  into  after 
the  loss,  and  in  fulfillment  of  tbe  clause  stipu- 
lating therefor  in  an  insurance  policy,  states 
that  "it  is  expressly  understood  that  this  agree- 
ment and  appraisement  is  for  the  purpose  of 
ascertaining  and  fixing  the  amount  of  said  loss 
and  damage  only,  •  •  *  and  shall  not  de- 
termine, waive,  or  Invalidate  any  other  right  or 
rights  of  either  of  the  parties,"  the  only  ques- 
tion which  can  be  considered  as  submitted  to 
the  appraisers  is  that  of  determining  the  value 
of  the  property  totally  destroyed,  and  tbe  in- 
jury to  that  not  destroyed.- Id. 

Fob  Cases  pbou  Otdeb  States, 

See  28  Cent.  Did.  Insurance,  }  1425. 
See,  also,  note,  2  Am.  St.  Rep.  f»C5. 

i  57S.  Proooedl&ca  ob  appraisal  or  arlil- 

tratloa. 

[a]    <Sap.  1907) 

The  provision  in  a  fire  policy  that  tbe  loxa 
is  payable  00  days  after  the  notice  and  proof 
of  loss,  and  an  award  of  appraisers,  when  an 
appraisal  has  been  required,  does  not  give  tlie 
insurer,  after  it  has  agreed  to  an  appraisal,  and 
named  its  appraiser,  an  absolute  right  to  00 
days  in  which  to  commence  the  appraisal,  but 
it  must  proceed  without  unnecessary  delay,  and 
in  a  reasonable  time,  depending  on  the  facts 
of  the  case. — Providence  Washington  Ins.  Co,  v. 
Wolf,  168  Ind.  600,  80  N.  E.  26,  120  Am.  St. 
Rep.  395. 

Fob  Cases  from  Otheb  States, 

See  28  Cent.   Dio.  Insurance,  SS  1422. 

1423.  1427,  1429. 
See,  also,  19  Cyc  pp.  876-878. 

§  574.  Validity  and  effect  of  appraisal  or 
award. 

[a]  (Sap.  1862) 

The  award  was  that  the  company  should 
forthwith  pay  to  the  assured  the  sum  of  $750.- 
74,  and  the  same  should  be  received  by  him  in 
full  satisfaction  and  discbarge  of  his  claim 
against  said  company,  and  that  the  company 
should  pay  the  costs.  Held,  tbat  the  award 
was  sufficiently  certain.— Madison  Ins.  Co.  t. 
Griffin,  3  Ind.  277. 

[b]  (Sap.  IMS) 

If  tbe  conduct  of  a  party  to  an  arbitra- 
tion had  a  tendency  to  improperly  affect  the 
decision  of  one  or  more  of  the  arbitrators  in 
the  matter  in  Issue,  such  condnct  will  be  suffi- 
cient cause  to  entitle  the  other  party  to  have 
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the  award  set  aside,  IrrespectlTe  of  whether  it 
actnally  produced  any  barmfnl  resoltB  to  the 
complalDing  party.— Insurance  Co.  of  North 
America  v.  Hegewald,  66  N.  B.  902,  161  Ind. 
031. 

Where,  in  an  action  on  an  insurance  pol- 
icy, it  was  shown,  as  to  an  award  made  by 
three  appraisers,  Uiat  the  one  selected  by  de- 
fendant was  from  a  distant  dty,  was  unknown 
to  plaintiff,  and  was  an  agent  of  the  defendant; 
that  the  umpire  was  liitewlse  from  another 
pity,  and  not  a  disintererted '  party;  that  de- 
fendant's appraiser  was  guilty  of  misconduct; 
that  this  appraiser  and  the  umpire  acted  to- 
gether for  the  company;  that  the  award  wan 
grossly  inadequate;  and  that  the  appraiser  se- 
imted  by  the  insured  was  induced  to  attach  his 
signature  to  the  award  under  the  belief  that 
he  was  bound  to  sign  the  award  agreed  to  by 
his  aseoointea— tbe  insured  was  entitled  to  have 
the  award  set  aside  and  to  recover  on  the  pol- 
icy.-ld. 

Fob  Cases  fbou  Othsb  States. 

See  28  Cent.  Dig.  Insurance,  |g  1430- 

1432.  1434. 
See,  also.  19  Cyc.  pp.  878-880. 

{  676.  Estoppal  or  waItw  m  to  adjost- 
maKt  or  wbitMtloB* 

Instructions,  see  post,  |  669. 

[a]  (App-ISK) 

In  an  action  oa  a  policy  proTidlog  that 
in  case  of  disagreement  as  to  the  loss,  it  should 
be  ascertained  by  aroraisers,  and  that  no  action 
should  be  maintained  until  after  full  comi^iance 
with  the  policy.  It  arneared  that,  the  appraisers 
having  failed  to  agree,  the  company  adjusted  the 
loss,  and  requested  plaintiffs  to  make  proof  tfiere- 
of  in  such  amount,  which  request  was  complied 
with.  BHd  a  waiver  by  the  company  of  the  pro- 
visions for  appraisal, — Manchester  Fire  Assur. 
Oo.  v.  Koerner,  13  Ind.  App.  372,  40  N.  R 
1110,  41  N.  E.  848,  55  Am.  St  Rep.  231 ;  North 
British  &  Mercantile  Ins.  Co.  t.  Same,  13  Ind. 
App.  698,  40  N.  E.  1112. 

[b]  (Sup.  1902) 

Where  a  fire  policy  requires,  as  a  condi- 
tion precedent  to  action  thereon,  that  the  loss 
be  appraised,  by  an  appraiser  selected  by  the 
company  and  one  selected  by  the  insured  and 
an  umpire  selected  by  the  appraisers,  the  fact 
that  the  appraisers,  acting  in  good  faith,  cannot 
agree  on  an  umpire,  is  not  a  waiver  of  the 
condition  requiring  appraisement  which  will 
authorize  suit  without  an  appraisement,  but 
the  parties  must  select  other  appraisers. — Ver- 
non  Ins.  &  Trust  Co.  v.  Maitlen,  63  N.  E.  765, 
158  Ind.  393. 

[c]  (Sap.  1907) 

The  provision  in  a  fire  policy  for  submis- 
sion of  the  loss  to  an  appraisal  may  be  waived, 
after  the  parties  have  agreed  to  have  an  ap- 
praisal, by  conduct  on  the  part  of  either  evi- 


dencing an  intention  to  defeat  the  object  of  the 
appraisal,  or  to  put  the  other  party  to  nnneces- 
sary  expense  so  as  to  coerce  an  unjust  settle- 
ment—Providence Washington  Ins.  Ca  t.  Wolf, 
168  Ind.  690;  80  N.  E.  26,  120  Am.  St.  Bep. 
88S. 

Waiver  of  the  provision  in  a  fire  policy  for 
arbitration  of  loss  may  be  inferred,  where,  aft- 
er the  fire,  die  parties  appointed  appraisers  and 
agreed  that  th^  should  commence  at  onoe  to 
appraise  the  goods,  and  Insured  got  his  ap- 
praiser and  left  him  waiting  for  six  days,  at 
great  expense,  and  the  insurer  stated  the  ap- 
praiser appointed  by  It  could  not  attend,  and 
promised  to  procure  a  substitute,  but  failed  to 
do  BO,  and  when  communicated  with  by  tele- 
gram failed  to  reply,  though  knowing  that  in- 
sured was  at  great  expense,  and  that  the  goods, 
which  were  not  fully  insured,  were  being  in- 
jured by  the  delay,  and  that  an  early  appraise- 
ment was  necessary  for  Insured  to  saire  any- 
thing  from  the  stock. — Id. 

Fob  Cases  fboh  Otheb  States, 

8r.E  28  Cent.  Dig.  Insurants,  H  14^ 
1438, 

See.  also,  19  Cyc.  pp.  881,  8^ 

I  579.  Settlene&t  betsnem  parttaa. 

[a]  (Sup.  1889) 

Plaintiff  settled  a  loss  under  a  fire  insur- 
ance policy  for  a  small  consideration,  and  5ul>- 
sequently  brought  an  action  upon  the  policy, 
in  which  he  claimed  that  the  compromise  bad 
been  induced  by  fraud;  but  he  had  not,  before 
action  brought,  rescinded  the  settlement  by 
offering  to  return  the  consideration  for  it 
Held,  that  he  could  not  recover.— -Ilome  Ins.  Co. 
T.  Howard.  Ill  Ind.  M4,  IS  N.  K  103. 

[b]  (Sap.  1889) 

Where,  in  an  action  on  an  insurance  pol- 
icy, a  compromise  and  money  accepted  by  the 
plaintiff  in  full  settlement  are  set  up  as  a  de- 
fense, a  charge  that,  if  the  settlement  was 
made  mala  fide  and  obtained  by  the  misrep- 
resentations of  the  defendant,  and  the  plaintiff 
was  led  into  it  by  deceit  or  fraud,  then  plaintiff 
could  recover  on  the  policy,  is  error,  since  the 
plaintiff  is  not  entitled  to  so  ignore  the  settte- 
ment  after  having  received  l)enefit  under  it- 
Home  Ins.  Co.  T.  McRicbards,  121  Ind.  121, 
22  N.  E.  875. 

[c]  (Sup.  1890) 

Where,  after  loss  of  insured  property  by 
fire,  the  insured  gives  the  insurer  a  receipt  for 
tlie  original  premium  in  full  settlement  for  lof^s 
or  damage,  and  surrenders  the  policy,  he  can- 
not afterwards  sue  on  the  policy,  without  first 
rescinding  or  offering  to  rescind  the  contract  of 
settlement,  and  refunding  the  money  received 
by  him  under  it,  even  though  the  insurer  was 
guilty  of  fraud  in  procuring  tiie  settlement— 
Norwich  Union  Fire  Ins.  Soc  t.  Girton,  124 
Ind.  217,  24  N.  E.  984. 
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[d]    (8np.  1891) 

Where  a  life  insurance  company,  for  the 
purpose  of  compromising  a  lose  for  one-half  the 
amount  of  the  policy,  fraudulently  represented 
to  the  beneficiary  that  the  deceased  died  by  bis 
own  hand,  while  of  sound  mind,  and  that  the 
company  had  proof  of  it,  these  were  material 
facts,  which  the  beneficiary  had  a  right  to  rely 
on,  and  the  beneficiary  may  retain  the  money 
received,  and  sue  for  the  damages  resulting 
from  the  deceit.— Michigan  Mut.  Life  Ins.  Co. 
Naosle,  130  lod.  79,  29  N.  E.  893. 

[•]    (App.  UK) 

An  action  againat  an  insurance  company 
for  fraudalent  repreaentationa,  inducing  a  set- 
tlement of  a  death  claim  against  it,  is  not  with- 
in a  by-law  of  the  company  which  provides  that 
no  action  shall  be  sustained,  in  any  court  of 
law  or  cbaucery  on  any  death  claim  unless  the 
same  shall  be  commenced  within  12  months 
after  the  death  of  t^e  member.— Wabash  Valley 
Protective  Union  of  Crawfordsvllle  t.  James, 
8  Ind.  App.  449,  35  N.  E.  919. 

tn    (App-  1M0> 

The  plaintiff,  prior  to  filing  suit  to  recover 
for  a  loss  by  fire,  settled  with  the  insurance 
company,  receipted  for  the  amount  received,  in 
full  settlement  of  all  loss  sustained,  and  ex- 
pressed himself  as  satisfied  with  the  adjust- 
ment. Held  that.  In  the  absence  of  fraud  shown 
to  have  been  practiced  on  plaintiff  in  securing 
the  settlement,  a  judgment  in  his  favor,  could 
not  be  auBtained.— German  Fire  Ins.  Co.  v. 
Seibert,  56  N.  E.  6SG,  24  Ind.  App.  279. 

Fob  Cases  from  Othbb  Statks, 

See  2S  Cent.  Dig.  Insurance,  fS  1417, 
1419. 

See,  also,  10  Cyc.  p.  873. 

XVI.  BIOHT  TO  PBOOEEDS. 

Bx(>mption  of  proceeds  of  life  insurance  from 
legal  process,  see  Exemptions,  §  50. 

Interest  in  policy  as  subject  of  descent,  see 
Descent  and  Distribution,  g  8, 

Mutual  benefit  insurance,  see  post,  S  793. 

Bights  of  policy  holders  on  insolvency  of  com- 
pany, see  ante,  g  63. 

i  B80.  Policy  pajable  to  owner  of  prop- 
ertj  or  Intereat  inavTod. 

Insurable  interest  in  property,  see  ante,  S  lir*. 

[a]  (Sup.  1S86) 

Though  property  was  conveyed  by  a  hus- 
band to  his  wife  in  order  to  defraud  his  cred- 
itors, where  Insurance  is  taken  on  such  prop- 
erty in  her  name,  the  policy  belongs  to  her,  and 
the  proceeds  thereof  cannot  be  taken  from  her 
by  the  husband's  creditors.— McLean  v.  Iless, 
7  N.  E.  567,  lOG  Ind.  565. 

[b]  (S«tf.l8S7) 

The  right  Of  a  mortgagee  to  avail  himself 
of  the  benefit  of  insurance  taken  by  the  mort- 


gagor depends  wholly  upon  contract,  and  his 
right  to  invoke  the  aid  of  a  court  of  equity  to 
enforce  a  lien  upon  money  arising  from  una^i- 
signed  policies  effected  by,  and  in  the  name  of, 
the  mortgagor,  depends  upon  the  existence  of 
an  unfulfilled  executory  agreement  on  the  part  of 
the  mortgagor  to  that  effect.— Nordyke  &  Mar- 
mon  Co.  V.  Gery,  112  Ind.  535,  13  N.  E.  683. 
2  Am.  St.  Rep.  219. 

Fob  Casks  fbou  Othbb  States, 

See  28  Cent.  Dig.  Insurance,  gg  1439- 
1443  ;   21  Cent.  Dig.  Execution,  g  217. 

See,  also,  19  Cyc.  pp.  883-887;  notes,. 25 
L.  R.  A.  305,  37  L.  R.  A.  150. 

g  581.  Policy  payable  to  or  for  Iwneflt  of 
mortgecee  of  property  iitaued. 

[a]    (Snp.  ISST) 

Where  a  mortgagor  has  covenanted  to  keep 
the  mortgaged  premises  insured  for  the  benefit 
of  the  mortgagee,  and  either  has  effected  or 
thereafter  effects  insurance  in  his  own  name, 
though  without  the  mortgagee's  knowledge  and 
without  any  intent  to  perform  the  agreement, 
equity  will  treat  the  insurance  as  effected  un- 
der the  agreement,  and  will  give  the  mortgagee 
his  equitable  lien  accordingly.— Nordyke  &  Mar- 
mon  Co.  v.  Gery,  13  N.  E.  683,  112  Ind.  535,  2 
Am.  St.  Rep.  219. 

Where  a  mortgagor,  under  a  covenant  to 
keep  the  mortgaged  premises  insured  for  the 
benefit  of  the  mortgagee,  effects  such  insurance 
to  the  acceptance  of  the  mortgagee,  and  one 
of  the  companies  in  which  the  insurance  Is  ef- 
fected afterwards  becomes  iasolvent,  the  mort- 
gagee has  no  right  to  other  insurance  taken  out 
by  the  mortgagor  for  his  own  protection,  after 
the  satisfaction  of  the  covenant  to  insure.— Id. 

tb]  (App.  imi 

Where  an  insurance  company  forfeits  a 
strict  observance  of  its  own  rules,  as  to  the 
change  of  beneficiaries,  or  where  It  is  beyond 
the  power  of  the  insured  to  comply  literally 
with  the  requirements  of  the  contract  as  to 
such  change,  or  where  the  insured  has  done  all 
in  his  power  to  change  the  beneficiary,  but 
death,  or  other  intervening  causes,  have  pre- 
vented the  change,  a  court  of  equity  will  de- 
cree that  as  done  which  ought  to  have  been 
done.— Stewart  v.  Gwynn.  41  Ind.  App.  320,  82 
N.  E.  1000,  83  N.  E.  753. 

Fob  Cases  fboh  Othkb  States, 

Sf.e  2S  Cent.  Diq.  Insurance,  |g  1444- 

1447. 

See.  also,  19  Cyc.  p.  885;  note.  25  It.  R.  A. 
679;  note,  54  Am.  Dec.  693;  note,  118 
Am.  St  Rep.  968. 

§  583.  Ufe  or  accident  policy  payable  to 
Inanred,  Ua  repreientatlTeB  or 
eatate. 

[aj    (Sap.  1882) 

A.  died,  leaving  a  third  wife  and  11  chiN 
dren  by  his  different  wives.  Held,  that  the 
proceeds  of  a  life  insurance  policy,  payable  to 
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his  legal  beirs,  should  be  dMded  into  12  eqaal 
parts;  tbe  widow  taking  one  and  each  child 
one.— Wilbum  v.  Wilburn,  83  Tnd.  55. 

The  rights  of  the  widow  of  insured  as  e 
legal  heir  within  a  policy  of  life  insurance  pay- 
able to  insured's  legal  heirs  are  meaaared  by 
terms  of  the  iwUcy,  and  she  is  entitled  to  no 
preference  orer  other  heirs.— Id. 

[b]    (Sup.  1902) 

Defendant  company  insured  the  life  of 
plaintiffs  husband,  payable  to  his  executor, 
"unless  settlement  should  be  made  under  article 
second  of  said  policy,"  Article  second  author 
ized  payment  to  any  one  related  by  blood  ot 
marriage,  or  to  any  other  person  appearing 
to  the  company  to  be  equitably  entitled  to  the 
same,  by  reason  of  having  incurred  any  ex- 
pense in  any  way  on  behalf  of  the  insured,  for 
his  burial  or  for  any  other  purpose.  An  agree- 
ment was  made  between  plaintiff,  her  hasband, 
and  tbe  company  that  if  plaintiff  would  pay 
the  premiums  her  husband  would  assign  the  pol- 
icy to  her,  and  the  company  would  pay  the 
amount  to  her  on  death  of  insured.  Held,  that 
tbe  agreement  was  nothing  more  than  the  des- 
ignation of  a  beneficiary,  and  did  not  change 
the  conditions  of  the  policy,  so  that  settlement 
by  the  company  under  article  second  was  a  de* 
fense  to  an  action  therefor  by  plaintiff. — Thom- 
as V.  Pmdeotial  Ins.  Co.  of  America,  63  N. 
B.  796.  158  Ind.  461. 

le]  (AVP.1W8) 
An  insurance  company  Conld  not  escape 
liability  to  insured  under  a  life  insuiance  policy 
because  of  his  innocent  failure  to  list  the  policy 
among  bis  assets  when  filing  a  petition  in  bank- 
ruptcy; the  legal  title  to  the  assets  having  re^ 
mained  in  bim,  since  no  trustee  was  ever  ap- 
pointed.— Equitable  Life  Assur.  Soc.  of  United 
States  T.  Perkins,  80  N.  E.  682,  41  Ind.  App. 
183. 

Fob  Cases  fbdic  Othkb  States, 

See  28  Cent.  Dig.  Insurance,  {|  1450, 

1460.  1466,  1485. 
See,  also.  2S  Cyc.  pp.  88G-889.  001;  notes, 
30  L.  B.  A.  600.  S  L.  B.  A.  (N.  S.)  804; 
note,  44  Am.  St  Rep.  404. 

1 584.  Uf«  or  M^domt  poUoj  dsilgMtlnc 
iMBeflelaVT. 

Designation  of  beneficiary  of  mutual  benefit  in- 
surance, see  post,  II  772,  773.  779-783. 
Policy  payable  to  heirs,  see  ante,  |  683. 

Fob  Cases  fbou  Othbb  States, 

See  28  Cent.  Dig.  Insurance,  S|  1461- 

1474.  1470,  1482,  1485. 
See.  also.  25  G^c.  p.  888 ;  note,  60  Ia  B.  A. 

062. 

I S86.  — —  Blchts  of  pmrnemm  ilnilonlriil 

[«]    (Sap.  1904) 
The  foct  that  an  Insurance  company  issued 
a  policy  exacting  a  fixed  rate  of  premium  for  a 


fixed  amount  of  insurance,  and  contracted  that 
the  policy  should  participate  annually  in  the 
surplus  eamiogs  of  the  company  in  accordance 
with  tbe  regulations  adopted  by  the  company's 
board  of  trustees,  did  not  place  tbe  contract  on 
the  footing  of  a  mere  benefit  certificate,  in  ao 
far  as  the  rights  of  tbe  beneficiary  were  con- 
cerned.—Penn  Mut.  Life  Ins.  Co.  Norcroas. 
72  N.  E.  132,  103  Ind.  379. 

[b]  (Avp.inO) 
Tbe  beneficiary  In  a  life  pt^Icy  takes  only 
the  lifl^ts  conferred  on  her  by  the  p<riicyt  snb- 
Ject  to  the  limitations  and  proTislMis  therrin.— 
Eagle  T.  New  YoA  Ufe  Ins.  Co..  91  N.  E.  814. 

Fob  Cases  fbou  Otheb  States, 

See  28  Ceht.  Dig.  Inanmnce.  fH  1461- 
1468. 

See,  also,  25  Cyc  p.  889;  note,  3  I*  R.  A. 
(N.  S.)  478.  727. 

1 586.  —  Vastad    Imtevast    of  htma- 
flalasT. 

Mutual  benefit  insnrance,  ace  post,  H  766,  1^. 

la]    (Sup.  1887) 

A  twoeficiary  under  an  ordinary  life  policy 
takea  an  immediate  interest  therein,  and  bit 
rights  cannot  be  impaired  by  any  act  of  in- 
sured performed  anbsequent  to  tbe  execution  of 
the  policy.— Kline  t.  National  Ben.  Ass'n,  11 
N.  E.  620,  111  Ind.  462,  60  Am.  Bep.  703. 

[b]  (APP.189S) 
Where  an  insurance  policy  Is  issued  on  tbe 
life  of  one  person  for  the  benefit  of  another, 
and  the  beneficiary  is  named  in  tbe  policy,  it 
becomes  tbe  property  of  tbe  beneficiaiy  from 
the  date  it  goes  into  force.— Masons*  Union 
Life  Ins.  Ass'n  t.  Brockman,  50  N.  E.  483.  20 
Ind.  App.  206. 

[e]    (Sap.  two 

Where  a  policy  in  a  mutual  life  insarance 
cominny  has  been  delivered  and  gone  fnlly  into 
effect,  the  beneficiary  had  an  interest  therrin 
which  conld  not  be  divested  by  the  insured,  who 
was  her  husband,  without  her  consent.- Penn 
Mut.  life  Ins.  Co.  T.  Norcross,  72  N.  B.  133; 
163  Ind.  879. 

[d]     (App.  1»9) 

Where  insured  in  a  life  policy  has  tbe 
right  under  the  policy  to  change  the  beneficiary, 
the  latter  has  no  vested  interest,  but  the  insD^ 
ed's  control  of  tbe  property  is  complete. — Eq- 
uitable Life  AsBur.  Soc.  of  United  States  t. 
Stough.  89  N.  £.  612. 

[s]     (App.  mo) 

The  New  Tork  statute  autboridnc  a  mar- 
ried woman  in  her  own  name  to  caoae  tbe  I^ 
of  her  hnsbaud  to  he  insat«d,  etc,  contemplates 
a  contract  made  by  an  Insurer  directly  with  a 
wife,  either  In  person  or  throogh  an  agtat,  and 
a  policy  80  obtained  is  the  property  of  the  wife 
and  her  children,  bnt  a  policy  issued  on  the 
life  of  a  hasband  which  designates  the  husbaod 
88  tbe  "instired,"  and  which  expressly  author- 
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IzeB  him  to  cbange  the  beneficiary,  is  not  within 
the  statute,  ao  that  the  wife  named  as  benefici- 
ary has  no  vested  right  in  the  policy.— Eagle  t. 
New  York  Life  Ins.  Co..  91  N.  B.  814. 

[f]    {A99.  IMO) 

BnniB'  Ann.  St  1008. 1 4708.  dedans  that 
an  insured  at  any  time  with  the  consent  of  the 
corporation  may  change  the  beneficiary  withoat 
the  beneficiary's  consent,  provided  the  policy  tias 
not  been  assigned  as  security  for  a  debt  or  oth- 
er 1^1  consideration.  Beld  tliat.  while  a  twne- 
ficiary  under  a  contract  of  insurance  has  no 
vested  interest  therein  prior  to  the  death  of  the 
inaured,  yet,  on  Insured's  death,  the  benefici- 
ary's interest  became  vested  and  a  suit  on  the 
policy  constituted  an  election  by  her  to  accept 
the  contract,  which  was  enforceable  only  by 
ber  or  her  representatives.— American  Cent. 
Life  Ins.  Co.  v.  Rosenstein,  92  N.  E.  380. 

Fob  Cases  fbou  Other  States, 

See  28  Cent.  Dig.  Insurance,  1  1470. 

i  587.  ^—  Chalice  of  1i«mefloi«ry. 

Beneficiary  of  mutual  benefit  insurance,  sec 
post.  {|  779-7«3. 

[a]  (a«p.U8t} 

Where,  on  the  death  of  a  wife,  her  interest 
as  beneficiary  In  an  insnmnce  policy  on  the  life 
of  her  husband  descended  to  tier  heirs  In  the 
manner  provided  by  Rev.  St  1881,  |  2488,  and 
the  husband  thereafter  assigned  tbe  policy  as 
security  for  a  loan,  tbe  fact  the  assignee  had 
the  power,  by  omitting  to  pay  the  premiums  on 
the  policy,  to  render  it  subject  to  forfeiture,  did 
not  give  him  the  right  to  change  the  beneficiary, 
or  to  constitute  himself  tbe  sole  beneficiary.— 
Harley  v.  Heist,  86  Ind.  196,  44  Am.  Rep.  285. 

'  Fob  Cases  fbou  Othek  States. 

See  28  Cent.  Dig.  Insnrance.  |  146& 
See,  also,  1  Cyc.  p.  239.  25  Cyc.  pp.  892- 
895;  note.  40  a  0.  A.  4;  note,  4  U  R. 
A.  (N.  S.)  939. 

f  690.  —  Ricbts  of  OTMlltaH. 

[a]    (Sup.  1877) 

A  complaint  in  an  action  against  an  heir 
of  a  deceased  debtor,  alleging  that  the  debtor 
bad  surrendered  a  policy  of  insurance  on  his 
life  payable  to  himself,  and  had  procured  an- 
other  payable  to  tbe  heir,  at  the  instance  of 
the  latter,  with  intent  to  defraud  the  plaintiff. 
Is  not  aided  by  an  allegation  tbat  the  defendant 
bad  no  insurable  Interest  In  the  debtor's  life.— 
Langfotd  t.  Freeman,  60  Ind.  46b 

Eb]  (S«p.U79) 
On  a  contest  as  to  the  right  to  Insnrance 
moaey,  the  proceeds  of  a  pdlcy  taken  out  by  a 
husband  for  the  benefit  of  his  wife,  one  of  tbe 
claimants  claimed  the  same  merely  as  asrignee 
of  the  wife.  Held,  that  tbe  question  of  the 
solvency  of  the  husband  when  he  procured  tbe 
policy  and  paid  the  premium  could  not  be  put 
in  issue  by  such  claimant  In  order  to  show 
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fraud  on  the  husband's  part  as  against  credi- 
tors.—Pence  V.  Makepeace,  65  Ind.  845. 

[e]    (S«v.  US4) 

A  creditor  to  whom  decedent  had  asidgned 
a  life  Insnrance  policy  as  security  held  not  to 
waive  bis  ri^t  to  tbe  proceeds  of  the  polli? 
by  procuring  an  allowance  of  bis  claim  against 
the  estate,  nor  by  assigning  the  policy  without 
recourse  to  the  administrator  for  collection.— 
Hight  V.  Taylor,  97  Ind.  392. 

Fob  Cases  fbou  Other  States, 

See  28  Cent.   Dig.  Insurance,  $8  1479, 

1482,  1485. 
See,  also,  25  Cyc  p.  899;  note,  4  L.  R.  A. 

(N.  S.)  456. 

S  601.  Idfe  poUoy  (or  benefit  of  creditor. 

[a]    (Sap.  18ST) 

Wbere  a  debtor  insures  his  life  for  tbe 
benefit  of  his  creditor  who  is  designated  in  the 
policy  as  beneficiary,  and  the  creditor  agrees 
to  pay  the  expenses  thereof,  and  to  keep  the 
policy  in  force,  it  being  further  agreed  that 
the  debtor  may  at  any  time  pay  tbe  debt,  and 
by  reimbursing  the  creditor  obtain  an  assign- 
ment of  the  policy,  the  right  to  the  policy  and 
its  benefits  vests  absolutely  in  tbe  creditor,  un- 
less the  debt  and  advances  are  paid  in  the  life- 
time of  the  debtor,  and  the  debtor's  personal 
representatires  can  recover  no  part  thereof 
from  the  creditor.— Amick  v.  Butler,  111  Ind. 
678,  12  N.  E.  518,  60  Am.  Rep.  722. 

Where  money  has  been  collected  on  a  poli- 
cy which  had  its  inception  In  a  scheme  of  mere 
speculation  on  the  life  of  the  person  who  is 
the  subject  of  insurance,  or  where  insnrance  la 
taken  out  by  a  debtor  as  a  security  for  the 
iMnefit  of  his  creditor,  the  expense  of  procuring 
and  continuing  the  policy  being  JM>rae  by  tbe 
former,  tbe  amount  collected,  less  the  debt  se- 
cored  or  the  sums  advanced  Id  obtaining  and 
keeping  tbe  policy  In  force,  may  be  recovered 
by  the  personal  repreeentaUves  of  the  person 
insnred.— Id. 

For  Cases  frou  Otheb  States. 

See  28  Cent.  Dig.  Insurance,  |  148a 
See,  also,  26  Cyc.  p.  899. 

i  603.  Aaslcnee  of  poUoy  before  loss> 

Effect  of  assignment  on  ri^ts  of  creditors,  see 

ante,  S  690. 

Waiver  of  right  to  proceeds  by  holder  as  col- 
lateral by  allowance  of  debt  secured  as  claim 
against  decedent's  estate  see  ExEClTtOBS  AND 
Aduinistbatobs,  I 

M  (Sup.  18S2) 
If  one  insures  his  life  for  the  benefit  of 
bb  wife,  upon  ber  death  ber  Interest  In  the 
policy  inures  to  ber  administrator,  and  an  as- 
signment to  another  by  the  husband  only  pass- 
es the  husband's  Interest  as  his  wife's  heir. 
Siidi  an  assignee  however,  having  taken  bis 
assignment  in  good  faith,  should  have  premi- 
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tuns  paid  hy  bim  repaid  to  him.— Harley  v. 
HeiBt.  86  Ind.  196,  44  Am.  Rep.  285. 

[b]  (Sap.  lgS9) 

The  fact  that  the  assignee  has  no  insnra- 
ble  interest  in  the  life  of  the  insaied  does  not 
bar  his  recorery,  where  it  is  shown  that  tlie 
insured  himself  procured  the  insnrance  and 
paid  the  premioms.— MUner  t.  Bowman,  119 
Ind.  448,  21  N.  E.  1094,  S  L.  R.  A.  95. 

[c]  (App.  UU) 

A  policy  of  insurance  on  the  life  of  a 
married  woman  was  assigned  by  her  and  her 
husband  to  one  of  the  husband's  creditors,  and 
was  assigned  by  such  creditor  to  one  having 
no  insurable  interest  in  the  woman's  life.  Held 
that,  the  second  assignee  having  no  interest  in 
the  policy,  an  agreement  to  pay  the  premiums 
for  his  benefit  cannot  be  enforced.— Kessler  t. 
Kubos,  1  Ind.  App.  511.  27  N.  E.  9Sa 

Fob  Casks  fbou  Otiikb  States, 

See  28  Cent.  Dig.  Insurance,  H  1452, 

1476-1478.  1481,  1482,  1485. 
See,  also,  25  Cyc.  p.  899. 


I  594.  Asslcameiit  of  olain  fiw  loss. 

Assignment  to  and  subrogation  of  insurer,  see 

post,  S  007. 

Effect  of  aflsignment  by  creditor  on  right  to 
proceeds,  see  ante,  {  500. 

[ft]  (Sup.  1884) 
Where  a  policy  of  insurance  was  asRigned 
as  spcurily  for  nn  indebtedness,  and  the  hold- 
er after  the  death  of  the  assignor  assigned  the 
policy  to  the  administrator  for  the  purpoae  of 
collecting  the  policy,  the  fact  that  the  assisD- 
ment  of  the  policy  was  executed  by  the  holder 
without  any  recourse  on  her  did  not  show  con- 
chiRiTely  that  she  thereby  abandoned  and  sur- 
rendered the  policy  to  the  administrator,  unr 
precimle  her  from  asserting  and  proving  the 
actual  facts  in  regard  to  the  execution  of  such 
aKsiuumeut.— IIi«ht  V.  Taylor,  07  Ind.  302. 

[b]  (App.  18S4) 

Where  insured  property  was  destroyed,  the 
policy  after  the  destruction  became  a  mere 
ohose  in  action,  and  might  be  assifined  like  any 
other  chose  in  action.— Moffltt  v.  Phenix  Ins. 
Co..  38  N.  E.  8Stt,  11  Ind.  App.  233. 

[c]  (App.  im) 

The  fact  that  the  assignee,  after  the  serv- 
ice of  garnishment  on  him,  assigned  the  policy 
to  a  iioai resident,  and  that  the  policy  was  tak- 
en out  of  the  state  by  such  nonresident,  does 
not  entitle  insurer  to  be  discharged.— Rigney 
T.  Jacobs,  45  N.  E.  343,  17  Ind.  App.  645. 

An  assignment  of  a  policy,  after  loss,  for 
collection  merely,  does  not  exempt  insurer  from 
garnishment  at  the  instance  of  a  creditor  of 
insured,  the  assignee  being  made  a  party  to 

the  proceedings. — Id. 


Fob  Cases  fboh  Otheb  States, 

See  28  Cent.  Dia.  Insarance,  H  14^- 

1458,  1483,  1485. 
See.  «1»>,  25  Cyc.  p.  89% 


xvn.   PATMEHT     OB  DI80HAKOE, 
OOHTBIBUTIOH.  AMD  SUB- 
BOOATXON. 

Mandamus  to  compel  payment,  see  MAiiDAinTb, 
i  138. 

Mutual  benefit  insurance,  see  pos^  U  798,  8UI. 
Payment  of  part  of  loas  as  ground  of  estoppd 
or  waiver,  see  ante.  {  399. 

i  699.  Mode  aad  svfleleBoy  of  pftiwea^ 

[a]  <Ap».l9ai) 

Where  an  insnrance  company,  in  settle* 
ment  of  a  loss,  delivera  to  the  insured  its  dnft, 
and  subsequently  repudiates  the  settlement,  le- 
fuses  to  pay  the  draft,  and  denies  all  liability, 
the  insured  may  treat  the  dnft  as  worthless, 
and  proceed  to  enforce  payment  of  the  poUcy, 
as  if  no  attempted  settlement  had  been  made. 
— Insurance  Co.  of  North  America  T,  Osban, 
59  X.  E.  ISl,  20  Ind.  App.  8S. 

[b]  (Sup.  1»2> 

Defendant  company  insured  the  life  of 
plaintifTs  husband,  payable  to  his  executor, 
'*nnle8s  settlemest  should  be  made  under  arti- 
cle second  of  said  policy."  Article  2  anthorised 
payment  to  any  one  related  by  blood  or  niai> 
riage,  or  to  any  other  person  appearing  to  the 
company  to  be  equitably  entitled  to  the  same 
by  reason  of  having  incurred  any  expense  in 
any  way  on  behalf  of  the  insured  for  his  hnrial 
or  for  any  other  purpose.  An  agreement  was 
made  between  plaintiff,  her  husband,  and  the 
company  that,  if  plaintiff  wonld  pay  the  pre- 
mtums,  her  husband'  wonld  assign  the  policy  to 
her,  and  the  company  would  pay  the  amonnt 
to  her  on  death  of  insured.  Seli,  that  par- 
ment  under  said  article  operated  as  a  complete 
discharge.- Thomas  v.  Prudential  Ins.  Co.  <tf 
America,  63  N.  E.  795.  158  ImL  461. 

For  Cases  fbom  Otheb  States, 

See  28  Cent.  Itao.  Insurance,  H  M!X>, 
1406. 

See,  also,  19  C^c.  p.  800,  26  Cyc  p.  709. 

§  600.  Effect  of  payment. 

[a]     (Sap.  1877) 

Where  insunwice  money  has  been  paid  by 
the  insurer  after  the  death  of  the  insured  with- 
out the  question  of  the  insurable  interest  (tf 
the  beneficiary  having  been  raised,  no  one  can 
question  the  right  of  the  beneficiary  to  the  mon- 
ey On  the  ground  of  lack  of  insurable  intenst 
in  the  life  of  the  insured.— Langford  v.  Free- 
man, 60  Ind.  46. 

Foe  Cases  fbom  Otheb  States, 

See  28  Cknt.  Dig.  Insurance,  S  l-*9"- 


TUs  Disest  la  compiled  on  the  Key-Mombev  System.  For  ejq^lnutioa.  see  pan  UL 

Digitized  by  VjOOQ  [C 


{809         [5  ma-  Dl«.-Pase  8981         INSURANCE;  XVIL 


}  602.  Dunases  for  refusal  of  paTment. 

[a]    (Sup.  1862) 

1  Rev.  St  p.  334,  {  22,  providlns  that, 
wbenever  a  company  shall  b«  notified  of  &nj 
loss  BDStained  on  a  poHcy  of  insaraoce  issued 
by  it,  it  shall  pay  the  loss  within  60  days  there- 
after under  a  penalty  of  10  per  cent,  damages 
^or  every  30  days  it  remains  unpaid,  has  refer* 
ence  to  domestic  corporationa  or  companies 
only.— Commonwealth's  Ins.  Co.,  etc.,  t.  Mon- 
ninger,  18  Ind.  352. 

Fob  Cases  raou  Other  States, 

See  28  Gent.  Dig.  Insnrance,  f  149S. 

i  603.  Bclease  «r  dlwkarce  ttvm  UibbU- 

Mutual  benefit  insnrance,  see  post,  |  801. 

[a]  (App.l8»3) 

An  action  against  an  insurance  company 
for  damages  sostained  through  its  fraudulent 
representationa,  inducing  a  settlement  of  a  loss, 
is  in  afflrmance  ot  the  settlement,  and  hence 
does  not  violate  a  provision  therein  tliat  plain- 
tiff will  warrant  and  defend  the  payment  niade 
thereunder  against  any  and  all  claimants  what- 
■oever.— Wabash  Val.  Protective  Union  of 
Crawfordsville  t.  James,  8  Ind.  App.  449,  3o 
N.  E.  910. 

[b]  (A9P.U0D 

A  party  who  was  fraudulently  induced  to 
execute  a  release  of  an  insurance  policy  may 
affirm  the  release  and  sue  for  damages  caused 
by  such  fraud  or  tender  hack  the  consideration 
and  sue  on  the  contract.— Supreme  Council  of 
Knights  &  Ladies  of  Columbia  t.  Apman,  39 
Ind.  App.  670,  80  N.  E.  «40. 

The  measure  of  damages  in  an  actioiii  to 
■et  aside  a  release  of  an  insurance  policy  for 
fraud  and  to  recover  on  the  policy  is  the  differ- 
ence between  the  amount  received  and  the 
amount  stated  in  the  policy.— Id. 

Fob  Cases  raou  Otiieb  States, 

See  28  Cent.  Dig.  Insurance,  |  1400. 
See,  also,  10  Cyc.  p.  891,  ^  Cyc.  p.  903. 

%  605.  SvbroKation  of  Insurer. 

Fob  Cases  fbom  Otheb  States, 

See  28  Gent.  Dig.  Insnrance,  ||  1604- 
1516. 

See,  also,  19  Cyc.  pp.  526.  893-«97,  25  Cyc. 
p.  903,  26  Cyc.  pp.  710,  711;  note,  2 
L.  B.  A.  (N.  S.)  922;  note,  44  Am.  St. 
Hep.  731. 

1606.    On  piv^ttBt  of  loM  1b  gOB- 

eral. 

[a]  (Sup.  1880) 
Where  a  policy  is  taken  out  by  a  mortga- 
gee, as  such,  upon  his  interest  in  the  mortgaged 
property,  for  the  benefit  of  the  mortgagor,  on 
an  agreement  with  bim  that  in  case  of  loas  any 
sum  paid  sliall  be  credited  on  the  mortgage 


debt,  the  insurance  company,  on  imyment  of  a 
loss,  is  not  entitled  to  an  assignment  of  the 
mortgage  or  of  any  interest  therein  by  way  of 
subrogation.— ^tna  Ins.  Co.  of  Hartford,  Conn., 
v.  Baker,  71  Ind.  102. 

[b]  (Sup.  1893) 

Where  property  is  Injured  or  destroyed  by 
the  negligent  act  or  omission  of  one-  under  socfa 
circumstances  that  the  owner  of  the  property 
may  maintain  an  action  therefor,  if  the  Inauxer 
is  compelled  by  reason  of  the  policy  to  make 
good  the  loss  to  the  owner,  he  may  be  subro- 
gated to  the  rights  of  the  owner  and  recover 
from  the  wrongdoer  a  sufficient  sum  to  reim- 
burse him  for  such  outlay,  provided  the  dam- 
ages are  snfflcient  to  equal  the  som  paid.— Phe- 
nix  Ins.  Co.  v.  Pennsylvania  R.  Co.,  83  M.  B. 
970,  134  Ind.  215,  20  L.  R.  A.  405. 

[c]  (Sup.  1894) 

A.  mortgaged  land  to  B.,  and.  as  addi- 
tional aecnrity,  insured  the  mortgaged  premises. 
The  policy  provided  that,  whenever  the  com- 
pany should  pay  to  the  mortgagee  any  sum  for 
loss  under  the  policy,  It  should  be  subrogated  to 
all  his  rights.  A.  sold  the  property  to  C,  who 
assumed  the  mortgage.  The  property  was  de- 
stroyed, and  the  company,  having  paid  B.  the 
loss,  brought  this  action  against  C.  The  de- 
scription in  the  complaint  and  mortgage  of  tho 
premises  differed  from  that  in  the  policy.  Beld, 
that  such  difference  in  description  rendered  A. 
a  necessary  party.— Insurance  Co.  of  North 
America  v.  Martin,  139  Ind.  317,  87  N.  E.  3&1. 

[d]  (Sup.  1898) 

A  policy  provided  that,  it  insured  convey- 
ed his  interest  in  the  property  insured,  the  pol- 
icy should  be  void,  unless  assigned  to  the  pur- 
chaser with  consent  of  the  insurer.  A  mort- 
gage clause  provided  that  the  loss  should  be 
payable  to  the  mortgagee,  and  that  the  policy 
would  not  be  invalidated  by  any  act  or  neglect 
of  the  mortgagor,  but  that  if  the  insurer  paid 
the  mortgagee,  claiming  that  as  to  the  mortga- 
gor no  liability  existed,  it  should  be,  to  the  ex- 
tent of  the  payment,  subrogated  to  the  rights 
of  the  mortgagee.  After  the  issuance  of  the 
policy  the  mortgagor  sold  the  premises,  and 
the  purchaser  took  immediate  possession,  and 
assumed  the  indebtedness  thereon.  Subsequent- 
ly, before  any  assignment  of  the  policy  had 
been  made,  the  buildings  were  destroyed  by 
fire;  and  the  insurer  paid  the  mortgagee  the 
amount  of  the  loss,  taking  an  assignment  of 
the  debt  of  the  mortgagee  to  the  extent  of  the 
amount  so  paid.  Held  that,  on  the  conveyance 
of  the  property  by  the  mortgagor,  his  rights  un- 
der the  policy  terminated,  and  the  purchaser 
acquired  none,  and  the  insurer  had  a  valid 
claim  against  the  property  and  the  purchaser 
for  the  amount  paid  the  mortgagee. — Insurance 
Co.  of  Xorth  America  v.  Martin,  51  N.  E.  361, 
151  Ind.  209. 

The  insurer,  by  taking  an  assignment 
from  the  mortgagee  of  the  debt  and  mortgage 
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Ii«n  to  the  extent  of  the  amoant  paid,  snffl- 
cientlf  sbowed  a  denial  of  liability  to  the  mort- 
gagor or  purchaser  of  the  property.— Id. 

le]     (App.  im) 

A  comptaiot  states  a  cause  of  actioD  which 
alleges  that  plaintiff  bad  insured  certain  prop- 
erty, which,  without  fault  of  plaintiff  or  the 
owner,  was  dpstroyed  by  the  neKligence  of  de- 
fendant, a  natural  gas  company, — the  negligence 
consisting  in  failure  to  provide  a  watchman  to 
control  the  supply  of  gas  at  night,  such  serv- 
ice being  necessary,— and  that  plaintiff  paid  the 
loss,  and  became  subrogated  to  the  owner's 
rights.— Indiana  ^Natural  &  Illuminating  Gas 
Co.  V.  New  Hampahire  Fire  Ids.  Co.,  53  N.  E. 
485,  23  Ind.  App.  298. 

[f  ]    (App.  1907) 

The  right  of  a  property  owner  to  recover 
damages  for  its  destnictioD  is  not  an  incident 
to  property  In  the  thing  destroyed,  but  is  a 
personal  right,  and  the  insurer  acquires  a  ben- 
eficial interest  in  that  right  in  proportion  to 
the  sum  paid  by  bim  to  the  owner. — Lake  Erie 
&  W.  R.  Co.  V.  Hobbs,  40  Ind.  App.  611,  81 
N.  E.  90. 

Where  insured  property  is  destroyed,  the 
insurer  after  paying  the  losa  may  maintain  an 
action  against  the  person  responsible  for  the 
loss  in  the  name  of  the  insured,  or  the  insured 
may  maintaiu  an  action  as  trustee  for  the  In- 
surer, wherever  the  commoo-Iaw  procedure  pre- 
vails; but,  under  the  Code  procedure  rule  that 
actions  shall  he  maintained  by  the  real  party 
in  interest,  the  insured  may  sue  in  his  own 
name,  or  both  insurer  and  insured  may  join  in 
an  action  where  the  insnrance  only  partially 
roTen  the  loss.— Id. 

Where  insured  property  is  destroyed 
tliTOagh  the  negligence  of  a  tiiird  person,  and 
the  assnred  snstains  loss  in  excess  of  the  in- 
Buranre  received,  be  has  a  right  of  action  for 
aucb  excesB  against  the  person  responsible  for 
the  destruction  of  the  property.— Id. 

[g]    (App.  1909) 

By  payment  of  the  loss  under  a  fire  insur- 
ance policy  the  company  was  subrogated  to 
the  rights  of  the  insured  against  one  negligeut- 
ly  causing  the  fire.— Pittsburgh,  C,  C.  &  St.  L. 
R.  Co.  T.  German  Ins.  Co.,  87  N.  E.  095. 

Fob  Cases  rsov  Otheb  States, 

See  28  Cent.  I>io.  Insarance,  Sf  ].'S04- 
1611,  1514-1516. 

See.  also,  1!>  Cyc.  p.  893.  2.">  Cyc.  p.  903. 
2fl  Cyc.  p.  710;  note,  3  L.  U.  A.  (N.  S.) 
70. 


1 607.  ^—  VmOmr  ■arigMmant  of  xlskts 
of  Imavred. 
[a]    (8BP.  1894) 

A.  mortgaged  certain  land  to  B.,  and,  as 
additional  security,  Insured  the  mortgaged 
premises  undeT  a  policy  providing  that,  when- 
ever the  insurer  sfaonld  pay  to  the  mortgagee 
any  sum  for  loss  under  the  policy,  it  should  be 


sabrogated  to  the  rights  of  anch  mortgagee.  A. 
sold  the  property  to  C,  who  assnmed  the  mort- 
gage, and,  the  property  having  been  destroyed 
by  fire,  the  inaorer  paid  the  loss  to  B.,  and 
after  assignment  of  B.'8  interest  brought  an 
action  against  p.,  and  alleged  that  the  fraction 
of  the  mortgage  debt  retained  by  B.  l>ad  beea 
fully  paid,  which  payment  was  admitted  by 
demurrer.  Bfld,  that  such  allegation  of  pay- 
ment after  the  assignment  to  the  insarance 
company  was  essential  to  Its  right  of  recovery 
and  to  protect  C.  from  a  multiplicity  of  suits. 
—Insurance  Co.  of  North  America  t.  Martin, 
37  N.  E.  304,  130  Ind.  317. 

tW  (App-lW) 

Where  insured  property  is  destroyed  by 
the  negligent  act  of  a  third  person  and  the  in- 
surer pays  the  insured  for  the  loss,  soch  pay- 
ment creates  an  equitable  assignment  to  tike 
insurer  of  the  insured's  right  of  action  againit 
the  person  causing  the  loss  to  the  amonnt  of 
the  payment  by  the  insurer.— La Ite  Erie  &  W. 
R.  Co.  T.  Hobbs.  40  Ind.  App.  511,  81  N. 
E.  00. 

Fob  Cases  fboh  Otheb  States. 

See  28  Ce^t.  Dig.   Insurance,  H  1512, 
1513. 

See,  also,  10  Cyc.  p.  804,  25  Cyc  p.  908, 26 
Cyc.  p.  711 ;  note.  63  C.  C.  A.  SIS. 

XVm.  ACTIONS  ON  POUCIES. 

Actions  OD  executory  agreements  to  iDsnie,  see 

ante,  |  128. 
Alteration,  see  ALTEBAXioir  of  Ihsibchxxts. 

S  28. 

Competency  of  Insurance  agent  to  testify  hi  an 

action  by  the  hdr  of  the  policy  holder  ai  to 

occurrences  in-  decedent's  lifetime,  see  Wn- 

nesses,  8  141. 
Competency  of  joint  owner  as  witness  in  sott 

by  another  Joint  owner,  see  Witkesses.  I  fNl 
Estoppel       change  of  position  In  action,  see 

Estoppel,  |  68. 
Limitation  of  cross-examination  of  witness  tn 

subjects  of  direct  examination,  see  WmtESS- 

es,  {  269. 
Mutual  benefit  insarance,  see  poet,  {$ 
On  reinsnrance  contract,  see  post,  S 
Remedies  and  proceedings  on  insolvency  of  cor- 

pany,  see  ante,  |  44. 
Stlpatations  at  trial,  see  Stipite.atiosb,  U  11. 

10. 

Sufficiency  of  release  of  ioint  owner  of  ina^ 
ance  to  render  him  competent  as  a  witaes*. 
see  Witnesses,  {  112. 

Waiver  of  prohibition  as  to  testimony  of  pby- 
siclana,  see  >VithesbE8,  I  219. 

§  608.  Nature  and  form  of  romady. 

M  (Sap.l8H) 

A.  made  application  for  an  lasaranoe  npoD 
his  life  for  the  benefit  of  bis  wife  on  Septem- 
ber 27,  1850,  and  on  that  day  the  application 
was  mailed  to  the  company  by  its  agent.  The 
application  was  approved,  a  policy  was  issued 
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thereon,  sod  mailed  to  the  agent  October  2, 
1830.  and  received  by  him  October  5,  1850. 
A.  waa  taken  sick  September  29tfa,  and  died 
October  4th.  The  policy  vas  returned  hj  the 
asent  to  the  company.  Held  that,  to  enforce 
snch  contract  a  bill  in  eqnity  might  be  main- 
tained by  A.'8  widow.— Kentucky  Mtft  Ins.  Co. 
T.  Jenka,  S  Ind.  96. 

[b]   (App.  1899) 

A  court  of  eqnity,  having  Jurisdiction  to 
compel  specific  performance,  will  enforce  an  oral 
contract  for  a  policy  of  fire  insurance,  and  ad- 
jndrre  the  damages  on  a  loss  as  though  a  policy 
bad  been  issued,  and  suit  had  beeo  brought  on  it 
for  the  loss,  since  the  effect  is  the  same  whether 
the  suit  is  on  contract  for  a  loss  under  the  risk 
or  for  breach  of  contract  for  not  insuring,  as  the 
loss  is  the  measure  of  damages. — Western  As- 
snr.  Co.  V.  McAlpin,  55  N.  E.  119,  23  Ind.  App. 
220,  77  Am.  St  Rep.  423. 

Ic]    (App.  1901) 

Wliere  the  issuance  of  a  policy  pursuant 
to  a  preliminary  agreement  for  insurance  is 
averred,  and  recovery  ia  sought  on  the  policy 
itself,  the  proceeding  is  an  action  at  law  on  the 
policy,  and  not  in  equity  to  enforce  the  agree- 
ment.— Prudential  Inn.  Co.  t.  Sullivan,  59  N. 
E.  873,  27  Ind.  App.  3a 

[d]     (Snp.  1904) 

An  action  on  an  account  stated  may  be 
maintained  on  a  claim  arising  from  the  loss  by 
fire  of  insured  property.— Farmers'  Ins.  Ass'n 
of  Madison  County  v.  Reavia,  70  N.  E.  518,  71 
N.  E.  905,  163  Ind.  321. 

Fob  Cases  fbom  Ohieb  Statrs, 

See  28  Cent.  Diq.  Insurance,  S|  1617. 
1319. 

See,  also.  1  Cyc.  p.  282,  10  Cye.  p.  iStiS,  25 
Cyc.  p.  904,  26  Cyc.  p.  714. 

I  611.  Oroimda  of  Mtlon. 

[»I     (Sop.  1896) 

The  principle  of  a  recovery  on  a  quan- 
tam  valehat  has  no  application  to  policies  of 
life  insurance  which  are  indivisible,  and  where 
a  policy  had  been  forfeited  under  its  terms  for 
nonpayment  of  premiums  there  can  be  no  pro- 
portionate recovery  thereon  on  the  ground  that 
it  provided  for  the  issuance,  on  its  surrender 
before  forfeiture,  of  a  paid-up  policy  proportion- 
ate In  amount  to  the  numl>er  of  premiums  paid, 
no  application  for  such  paid-up  policy,  nor  offer 
to  surrender,  by  the  insared,  being  shown.— 
Ueyer  t.  Manhattan  Life  Ina.  Co.,  144  Ind. 
439,  43  N.  E.  448. 

Fob  Cases  fbom  Other  States, 

See  28  Cent.  Dio.  Insurance,  S  1518. 
See,  also,  25  Cye.  p.  904. 


1 61S.  Coadltlou  preeedeikt  in  ceneral. 

Appraisal  of  loss,  waiver,  see  ante,  §  57l>. 

Instructions,  see  post,  S  ^69. 

Objections  in  lower  court  affecting  right  to  re- 
view on  appeal,  see  post,  §  074. 

Pleading,  see  post,  SS  628,  634,  640,  641. 

Questions  for  jury  as  to  performance,  see  post, 
§  008. 

Verdict  and  findings  relating  to,  see  poat,  i 

070. 

[a]  (Sap.  1873) 

A  provision  in  an  accident  insurance  policy 
that  "no  claim  shall  be  made  under  this  ptdicy 
by  the  said  insured  in  respect  to  any  injury,  un- 
less the  same  shall  be  caused  by  some  outward 
or  visible  means,  of  which  proof  satisfactory  can 
i>e  furnished,"  does  not  require  the  insured  to 
furnish  proofs  of  the  character  and  extent  of 
the  injury  before  bringing  suit.— Railway  Pass. 
Assur.  Co.  of  Hartford  t.  Bnrwell,  44  Ind.  460. 

[b]  (Sup.  1886) 

Where  an  insurance  policy  provides  that 
the  insurance  shall  not  be  due  until  00  days 
after  proof  of  the  loss,  with  a  particular  veri- 
fied statement  of  the  title  or  interest  of  the 
assured,  such  statement  is  a  condition  prece- 
dent, and  the  plaintiff,  in  a  suit  to  recover  the 
amount  of  the  policy,  must  show  either  a  per- 
formance of  the  same  or  a  waiver  on  the  part 
of  the  company.— Indiana  Ins.  Co.  v.  Capehart, 
108  Ind.  270,  8  N.  E.  285. 

Where  an  Insurance  policy  provides  that 
the  insurance  shall  not  be  due  until  60  days 
after  proof  of  the  loss,  with  a  particular  veri- 
fied statement  of  the  ori^n  of  the  fire,  such 
statement  is  a  condition  precedent,  and  the 
plaintiff,  in  a  suit  to  recover  the  amount  of  the 
policy,  must  show  either  a  performance  of  the 
same  or  a  waiver  on  tne  part  of  the  company. 
-Id. 

Cc]  (App.  1895) 
Where  a  fire  insurance  policy  provided 
that,  in  case  of  a  disagreement  as  to  the 
amount  of  a  Ifiss,  before  an  action  on  the  policy 
could  be  brought  the  amount  of  the  loss  should 
be  submitted  to  arbitration,  and,  after  tlie 
company's  adjuster  and  assured  had  negotiated 
as  to  the  amount  of  the  loss  without  agreeing, 
the  company  demanded  further  proofs  of  loss 
and  refused  to  pay  anything  till  they  were  fur- 
nished, but  never  offered  to  sobmit  the  loss  to 
arbitration,  the  company  cannot  claim  that  a 
snit  brought  on  the  policy  four  months  there- 
after was  a  violation  of  its  terms  as  to  arbi- 
tration.— Milwaukee  Mechanics*  Ins.  Co.  t. 
Stewart,  13  Ind.  App.  640,  42  N.  E.  29a 

[d]    (App.  1900) 

Conditions  in  an  insurance  policy  that.  If  a 
fire  occur,  the  Insured  shall  give  Immediate  no- 
tice of  any  loss  thereof  in  writing,  to  the  Insur- 
ance company,  and  within  GO  days  render  to  the 
company  proof  of  loss,  are  conditions  precedent 
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to  the  risbt  of  lecorery.— Hanorer  Fire  Ins.  Co. 
T.  Jobiuon.  57  N.  E.  277,  26  Ind.  App.  122. 

Fob  Cases  fbojc  Otheb  States, 

See  28  Cent.  Dig.  Insarance,  {|  1520- 
1528. 

See,  also,  1  Cyc.  pp.  279-281.  10  Cyc.  pp. 
89S-1K)0,  25  Uyc.  p.  1K)5,  26  Cyc.  p.  716; 
noted,  2  C.  C.  A.  473,  9  G.  C.  A.  628,  35 
C.  G.  A.  404,  39  C.  C.  A.  389;  note, '2 
L.  It.  A.  (N.  S.)  548. 

1613.  Demamd. 

(a}    (Snp.  1883) 

A  demand  for  the  payment  of  a  life  policy 
la  not  a  conditloD  precedent  to  the  right  of  su- 
1ns  thereon. — Excel»ior  Mut  Aid  Asa'n  of  An- 
denoD  T.  Riddle.  91  Ind.  84. 

[b]   (App.  UH> 

Demand  of  payment  of  a  life  policy  need 
not  be  made  where  the  insurer,  on  notice  of 
death,  deniea  liability.— Union  Cent.  Life  Ins. 
Co.  T.  lloUowell,  14  Ind.  App.  631,  43  N.  E.  277. 

FoK  Cabbs  fbou  Otbeb  States, 

See  28  Cent.  Dig.  Insurance,  |  1S29. 
See,  alao.  19  Cyc-  p.  800,  2S  Cyc  p.  806. 

I  614.  Defenses. 

Statute  of  frauds  as  defense,  to  whom  avail- 
able, see  FEAUD8,  Statute  or,  }  143. 

Fob  Cases  fbou  Other  States, 

See  28  Cent.  Dig.  Insurance,  H  lo30- 
1534. 

See.  also,  1  Cyc.  pp.  282-284,  15  Cyc.  p. 
1040,  25  Cyc.  p.  007,  2G  Qyc.  p.  720. 

f  eiS.    In  K^no'^ 

[a]    (Sap.  1S80) 

Where  a  policy  of  fire  Insurance  ie  taken 
out  by  a  mortgagee  of  the  property  on  an  agree- 
ment with  the  mortgagor  that  the  insurance  so 
procured  is  to  be  kept  up  for  the  benefit  of  the 
mortgagee,  and  that  for  any  loss  that  might  oc- 
cur to  the  buildings  described  therein  the  sura 
paid  by  the  insurer  should  be  credited  on  the 
mortgage  debt,  reducing  the  indebtedness  of  the 
mortgagor  pro  tanto,  it  is  no  defense  to  the  ac- 
tion on  the  policy  by  the  mortgagor  that  after 
the  tire  the  real  estate  on.  which  the  insured 
tiuildings  were  located  was  ample  security  for 
the  mortgage  debt— ^tna  Ins.  Co.  of  Hartford, 
Conn..  V.  Baker,  71  Ind.  102. 

Where  a  policy  of  fire  insurance  was  taken 
out  by  the  mortgagee  of  the  property  on  an 
agreement  with  the  mortgagor  that  the  insur- 
ance was  to  be  kept  up  for  the  benefit  of  the 
mortgagor,  and  that  for  any  loes  that  might  oc- 
cur to  the  buildings  described  therein  the  sum 
paid  by  the  insurer  should  be  credited  on  the 
mortgage  debt,  reducitv  the  indebtedness  (A  the 
mortgage  pro  tanto,  the  fact  that,  after  the  fire 
and  before  the  commencement  of  the  suit,  plain- 
tiff'repaired  and  rebuilt  the  building,  and  that 
the  improTementa  had  since  remained  as  good 
and  Talnable  as  before  the  fire,  was  not  a  de- 


fense avatlable  to  the  insurer  in  an  action  by 
the  mortgagor  on  the  policy.— Id. 

[bl    (App.  1893) 

Where  an  applicant  for  insurance  executed 
assignments  for  future  payments  of  aalary  to 
the  insurance  company  to  be  collected  by  it  and 
applied  on  premiums,  but  the  insured  afterwards 
in  person  drew  and  receipted  for  all  the  moner 
due  or  owing  him  as  wages  for  each  of  the 
months  meotioned  in  the  order  so  that  nothing 
was  ever  paid  to  the  insurance  company,  the 
insured  could  not,  in  attempting  to  maintain  aa 
action  on  the  policy  for  an  accident  occurring  to 
him,  set  up  the  principle  that  forfeitures  an 
not  favored  either  in  law  or  in  equity. — Landis 
V.  Standard  Life  &  Acc.  Ins.  Co.,  33  N.  E.  IKU, 
6  Ind.  App.  502. 

[c]  (App.l8S8) 

The  fact  that  an  Inannnee  company  re- 
pudiated the  risir  after  the  loss  would  not  re- 
lieve it  from  Habilit7.~-G«nnati  Fire  Ins.  Col  t. 
Columbia  EncausUc  Tile  Co..  43  N.  E.  41.  13 
Ind.  App.  623. 

Fob  Cases  fbou  Othee  States, 

See  28  Cent.  Dig.  Insurance,  {{  l-i30, 

1532-1534. 
See,  also,  25  C^c  pp.  007.  1528. 

S617.  Jnrisdliitlom. 

Objections  to  jurisdiction,  see  Coubts,  |  37. 

M    (App.  1903) 

Under  Bums'  Ann.  St  1001,  S  4018a.  the 
circuit  court  has  jurisdiction  of  actions  on  in 
insurance  policy,  although  the  policy  was  ex- 
ecuted in  another  state.— United  States  Health 
&  Accident  Ins.  Co.  v.  Clark,  83  N.  E.  760.  41 
Ind.  App.  345. 

Fob  Cases  fbou  Otheb  States, 

See  28  Gent.  Dig.  Insurance,  1  1533. 
See,  also,  19  Cyc.  p.  902,  25  Cya  pw  908, 
26  Cyc.  pp.  714,  715, 

§618.  Venne. 

[a]     (Sap.  1S55) 

The  charter  of  an  Insurance  company  pn>- 
rided  that  the  assured  should,  in  case  of  lo^ 
give  notice  to  the  directors,  and  they  therenpt>o 
should  ascertain  and  determine  the  loss,  an*!, 
if  the  assured  was  dissatisfied  with  their  deci- 
sion, he  should  bring  his  action  at  the  next 
court  for  M.  county.  An  assured  lost  by  firr. 
gave  notice,  and  the  loss  was  not  "ascertained 
and  determined,"  and  he  bronght  bis  action  in 
the  court  for  V.  county.  Held,  that  the  action 
was  properly  brought — Indiana  Mut.  Fire  Ins. 
Co.  V.  Rontledge,  7  Ind.  25. 

tb]  (App.  1896) 
Emi  if  the  action  against  a  foreign  in- 
surance company  must  be  instituted  in  the  coun- 
ty in  which  the  insurance  was  contracted  for 
end  the  loss  occnrred,  when  there  is  an  agent 
in  such  county  at  the  time  of  suit  yet  the  in- 
anrer  cannot  predicate  error  upon  tlie  OTermliog 
of  a  demurrer  to  the  complaint  in  an  action 


This  lH»eat  to  complUd  on  tha  Key-lfmmber  gysttim.  roroigBaWM^^wO'Qi^t'i" 


S  aao     IB  ind.  Dis-p«8«  wn      insurance,  ztul 


bronfilit  in  another  conntjr,  where  it  does  not  ap- 
[>ear  that  there  was  any  agent  in  the  connty 
where  the  insurance  was  effected  at  the  time 
of  the  commencement  of  the  action.— Ohio 
Fanners'  Ins.  Co.  v.  Stowman,  16  Ind.  App.  203, 
44  N.  E.  558,  MO. 

Fob  Casks  fbov  Othbb  States, 

See  28  Ckkt.  Diq.  Insarance.  H  1536- 
1639. 

See,  also,  1  Cyc  p.  284,  19  Cyc.  p.  902,  25 
C^c.  pp.  908,  1521. 

I  620.  Xlmltatlons  bj  pnrrlaloaa  of  pol- 
icy. 

In  mutnal  benefit  certificate,  see  post,  |  816. 

Foe  Cases  fbou  Otrbs  States* 

See  28  Cent.  Dig.  Insnxance,  if  1342- 
1653. 

See,  also.  1  Cyc.  pp.  281,  282,  15  Cyc.  p. 
1039,  19  Cyc.  pp,  9a*-910,  25  CJc.  p. 
910,  26  Cyc  p.  710;  note,  47  U  R.  A. 
696. 

f  ftits.  _  Tine   witUn  wUeb  Mtim 
mnmt  be  brovcht. 
.[■1   (Sap.  1887) 

The  legislature  lias  the  eonsUtational  right 
to  prescribe  the  terms  upon  wtilcji  foreign  insur- 
ance companies  may  trauBart  bnsiness  In  In- 
diana, and  under  section  3770,  Rer.  St.  1HS1, 
which  provides  that  "no  condition  or  agreement 
not  to  sue  for  a  period  of  less  than  three  years 
hhall  be  Talid,"  a  condlt]<m.  in  a  policy,  executed 
after  that  statute  went  into  efifect,  that,  if  suit 
was  not  commenced  within  one  year  from  the 
date  of  the  loss,  the  lapse  of  time  should  be  con- 
clusive against  the  ralidity  of  the  claim,  will 
not  defeat  an  action  brought  after  the  expira- 
tion of  one  year,  but  within  three  years  from  the 
date  of  the  loss.— Insurance  Co.  of  North  Amer- 
ica T.  Brim,  111  lad.  281.  12  N.  E.  315. 

[b]  (App.  1905) 

The  condition  of  a  policy  that  no  snit  on 
the  same  shall  be  maintained,  unless  brought 
within  six  months  after  the  death  of  insured,  is 
void,  under  Bums'  Ann.  St  1901,  S  4023,  pro- 
Tiding  that  "no  condition  or  agreement  not  to 
sue  for  a  period  of  less  than  three  years  shall 
be  valid."— Rutherford  v.  Prudential  Ins.  Co., 
73  K.  E.  202,  34  Ind.  App.  531. 

[c]  (Sap.  1908) 

A  provision  in  an  insurance  policy,  limiting 
the  time  to  bring  suit  thereon  to  a  period  less 
than  that  iixed  by  the  statute  of  limitations,  is 
valid,  unless  forbidden  hy  statute. — Caywood  v. 
Supreme  I^ge,  Knights  &  Ladies  of  Honor, 
171  Ind.  410,  80  N.  E.  482,  23  L.  R.  A.  (N.  S.) 
304,  131  Am.  St.  Rep.  253. 

[d]  (App.  1908) 

Under  Bums'  Ann.  St.  1901.  S  4923,  provid- 
ing that  in  an  Insurance  policy  "no  condition 
or  agreement  not  to  sue  for  a  period  of  less  than 
three  years  shall  be  valid,"  a  provision  in  a 
policy,  limiting  the  right  to  sue  to  six  months. 


5  8M 

is  void^Phoenlx  Accident  &  Sick  Benefit  Ass'n 
V.  Lathrop,  81  N.  B.  227, 41  Ind.  App.  141. 

Fob  Cans  fboh  Otheb  States. 

See  28  Cent.  Dio.  Insurance,  H  1544- 
1550. 

See,  also,  19  Cyc.  pp.  905-910,  25  Cyc.  pp. 
910,  Oil,  1621.  26  Cyc.  p.  716. 

g  623.           Walmr  of  BmltatioH. 

[a]  <9dp.  1864) 

Where  a  defendant  insurance  company,  by 
Its  acts  in  negotiating  for  a  settlement  of  a 
claim,  has  led  insured  to  believe  ttiat  he  will 
be  paid  without  suit,  the  company  cannot  take 
advantage  of  the  provision  in  its  policy  requir- 
ing  action  to  be  brought  within  a  stated  time 
after  loss.— Grant  v.  Lexington  Fire,  Lite  & 
Marine  Ins.  Co.,  5  Ind.  23,  01  Am.  Dec.  74. 

[b]  (App.  ItOO) 

Where  a  fire  Insurance  policy  provided  that 
the  company  should  pay  the  loss  within  60  days 
after  receiving  prot^  of  loss,  and  a  complaint 
was  filed  August  30th  which  alleged  that  phdn- 
tiff  notified  the  company  of  the  loss  June  23d, 
and  that  its  adjuster  In  two  or  three  days  there- 
after made  Inquliy  Into  the  facts  and  notified 
plaintiff  that  the  loss  would  not  be  paid,  an  ob- 
jection that  the  action  was  premature  was  not 
well  taken.— Home  Ins.  Co.  v.  Sylvester,  57  N. 
E.  991.  25  Ind.  App,  207. 

[c]  (Sap.  1908) 

A  provision  limiting  the  time  within  which 
an  action  may  be  brought  on  an  insurance  cer- 
tificate, beiuR  for  the  company's  benefit,  may  be 
waived  hy  it.— Oaywood  v.  Supreme  Lodge, 
Knights  &  Indies  of  Honor,  171  Ind.  410,  86  N. 
E.  482.  23  L.  R.  A.  (N.  S.)  304,  131  Am.  St 
Rep.  253. 

For  Cases  raoM  OrnER  States, 

See  28  Cknt.  Dig.  Insurance,  g|  1551- 
1553. 

See.  also,  1  Cyc.  p.  281,  19  Cyc.  p.  908,  25 
Cyc.  p.  912.  26  Cyc.  p.  716. 

I6S4.  PartlM. 

Persons  entitled  to  proceeds,  see  ante,  |f  580- 
594. 

[a]  (Snp.  im) 

When  a  policy  is  taken  out  by  a  mortgagee, 
as  such,  upon  his  interest  in  the  mortgaged  prop- 
erty, for  the  t>eaefit  of  the  mortgagor,  on  an 
agreement  with  him  that,  in  case  of  loss,  any 
sum  paid  shall  be  credited  on  the  mortgage  debt, 
the  mortgagor  is  the  proper  party  to  sue  on  the 
policy.— .<Ktna  Ins.  Co.  of  Hartford,  Conn.,  v. 
Baker,  71  Ind.  102. 

[b]  (Snp.  1SS7) 

Where  an  Insnrance  policy  is  Issued  to  the 
owner  of  a  building,  by  which  the  loss  Is  pay- 
able to  a  creditor  as  his  interest  may  appear, 
and  the  amount  <tf  loss  exceeds  the  debt  due  the 
latter,  both  such  parties  may,  under  Rev.  St. 
18S1,  SS  202,  269,  providing  for  the  joinder  of 
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iMirtios  "having  an  interest  in  the  subject  of  the 
nc-tion.  and  in  obtaining  the  relief  demanded," 
maintain  a  joint  action  on  the  policy.— Home 
Ilia.  Co.  V.  GUman,  112  Ind.  7,  13  N.  E.  lia 

[c]  (Sap.  18S0) 

The  administrator  and  the  heirs  cannot  join 
in  nn  notion  on  a  policy  of  inHiiranre  for  a  loss 
(iccurriiij:  after  the  death  of  the  assiireii.— Pfia- 
ter  V.  UerwiR,  I'^l  Ind.  5(17,  'JH  N.  1041. 

[d]  (App.  1S99) 

I'nder  Burns'  Rev.  St.  ISH.  i  27i\.  requir- 
ing actions  to  be  proBecoted  by  the  real  itartj- 
in  interest,  a  mortgagee  to  whom  a  fire  policy 
is  payable  "as  his  Interest  may  appear."  where 
the  mortgage  debt  exceeds  the  amount  of  the 
policy,  may  sue  alone  on  it,  without  joining  the 
insured  as  plalotiff  if  he  is  made  defendant- 
Franklin  Ins.  Co.  V.  Wolff,  54  S.  E.  772,  St 
Ind.  App.  54!>. 

Fob  Cases  from  Other  States, 

Srb  28  Cent.  Did.  Insurance,  U  15S7- 
1571. 

See.  also.  1  Oyc.  p.  2S2,  19  Cyc.  pp.  911- 
!Hfi,  25  Cyc.  pp.  »13-1H.\  1521.  1528, 
26  Cyc.  pp.  716-718;  note,  16  Am.  Dec. 
323;  note,  10  Am.  Rep.  331. 

§  62S.  Process. 

For  Cases  from  Otueb  States, 

See  28  Cent.  Dig.  Insurance,  IS  1572- 
1574. 

See.  also.  1  Cyc.  p.  284,  19  Cyc.  p.  916,  25 
Cyc.  p.  015. 

g  626.           Im  BWiend. 

[B]    (App.  1899} 

The  amended  return  of  the  sheriff  to  the 
KummouR  isHued  in  an  action  on  an  insurance 
IMilicy  read:  "Served  the  within  summons,  as 
{■ommanded,  on  defendant  [naming  the  corpora- 
tion and  ^ving  the  date  of  service],  by  handing 
Kaid  summons  to  M.,  agent  of  said  defendant,  re- 
siding in  C.  county,  Indiana;  and  that  said  M. 
looked  at  the  same,  and  advised  the  undersign- 
ed to  send  said  summons  to  [naming  them],  the 
general  agents  of  defendant,  residing  at  Indi- 
anapolis. Neither  the  president  nor  chief  offi- 
cers of  defendant  corporation  was  found  in  my 
county."  Bums'  Rev.  St.  1*«>4.  i  318,  provides 
that  process  against  a  domestic  or  foreign  cor- 
poration may  be  served  on  the  president,  pre* 
sidliv  officer,  chairman  of  the  board  of  trus- 
lees,  or  other  chief  officer,  or,  if  its  chief  officer 
is  not  found  in  the  county,  then  on  Its  cashier, 
treasurer,  director,  secretary,  clerlE,  general  or 
special  agent ;  and  section  319  provides  that  no 
summons,  or  the  service  thereof,  shall  he  ad- 
judged  Insufficient,  where  the  party  on  whom  It 
may  be  served  is  informed  thereby  of  the  insti- 
tution of  an  action  against  him,  of  the  name  of 
plaintiff  and  the  court,  and  the  time  when  he 
is  required  to  appear.  Beld,  thut  the  service 
was  sufficient,  as  the  agent  received  the  sum- 
mons, and  from  the  directions  given  by  him, 
knew  the  action  had  been  brought,  the  parties 


thereto,  and  the  court  where  pending,  though 
the  summons  may  not  have  been  served  by  read- 
ing or  leaving  a  copy  at  the  last  and  usual  place 
of  residence.— Ft.  Wayne  Ins.  Co.  v.  Irwin,  54 
N.  B.  817,  23  iDd.  App.  53. 

Fob  Cases  fbou  Other  Statu, 

See  2S  Cent.  Dig.  Insurance,  |  ISTi. 
See,  also,  25  Cyc.  p.  915. 

eompaalu. 

[a]  (Snp.l8gl) 
Code.  S  30,  provides  for  the  service  of  pro- 
cess, in  an  action  against  a  corporation,  apon 
its  agent  in  the  county  where  it  lias  an  office, 
only  when  the  cause  of  action  is  connected  with 
the  business  of  such  office.  Held,  in  an  action 
against  an  insurance  company  o^nnised  under 
tlie  laws  of  ConnecUcut,  upon  a  policy  given  by 
its  agent  in  Illinois  on  property  in  the  latter 
state,  that  service  of  process  on  its  local  agent 
in  Indiana  did  not  give  the  court  Jurisdiction 
over  the  company.— JGtna  Ins.  Co.  t.  Black,  St) 
Ind.  513. 

P>I    (Sap.  1890) 

Elliott,  Supp.  S  003,  which  provides  that  no 
foreign  insurance  company  shall  do  businesB  in 
Indiana  until  it  has  filed,  with  the  auditor  of 
state,  its  consent  that  process  against  it  may  be 
served  upon  any  one  of  its  authorized  agents  in 
the  state,  and,  in  the  absence  of  such  agent,  up- 
on the  auditor  of  state,  excepts  foreign  insur- 
ance companies  from  the  provisions  of  Rev,  SL 
Ind.  1881.  S8  316.  3(t>2.  3023,  regulating  the 
service  of  process  on  foreign  corporations  in  gen- 
eral.—Rehm  V.  German  Ins.  &  Sav.  Inst.,  125 
Ind.  13.-.,  25  N.  E.  173. 

Elliott's  Supp.  I  003,  provides  that  no  foi^ 
eign  Insurance  company  idiall  transact  business 
in  Indiana  until  it  has  filed  with  the  state  au- 
ditor its  consent  that  process  be  nerved  upon  on<- 
of  its  authorized  agents.  Held  that,  where  the 
plaintiff  in  a  salt  against  such  corporation  ii 
its  authorized  agen^  process  may  be  served  oa 
the  auditor,— Id. 

Fob  Cases  from  Other  States, 

Sre  28  Cent.  Dig.  Insurance.  fS  I'iT-i. 
1574;  12  Cent.  Dio.  Corp.  H  2603- 
2627. 

See,  also,  19  Cyc.  p.  916,  25  C^e.  p.  915u 

§  628.  DMtlAratlnK.  aomplalat.  or  peti- 
tion. 

Aider  by  verdict  or  judgment,  see  Pi:.eadinc. 
S  433. 

Pleading  common  law  of  other  atate,  aee  Cou- 

MON  liAW,  I  15. 
Pleading  fore^n  statutes,  see  Statttteb,  1  281. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dio.  Insurance,  fS  1551, 
1575-1608. 

See,  also,  1  Cyc.  pp.  285,  286,  15  Cyc.  ^ 
1040,  19  Cyc  pp.  525,  917-925.  25  Cyr. 
pp.  916-920,  1521,  26  Cyc.  p.  718. 
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i  629.  —  Form  and  veqvliltM  In 
«nl. 
[a]  (8mp.lSS») 

In  an  action  on  an  open  policy  proWdIng 
that  the  company  shall  be  liable  for  such  sums 
as  shall  be  specified  by  application,  and  mutoal- 
ly  agreed  upon,  and  indorsed  apon  the  policy,  it 
is  necessary,  in  the  pleadings,  to  aver  that  an 
amount  sought  to  be  recovered  bad  been  mutu- 
ally agreed  upon  and  indorsed  upon  the  policy. 
—Crane  t.  Eransville  Ins.  Co.,  13  Ind.  446. 

tb]   (Sap.  1866) 

In  a  suit  upon  a  contract  of  insurance 
made  by  a  foreign  company,  it  is  not  necessary 
that  the  complaint  should  show  a  compliance 
by  the  agent  with  the  requirements  of  the  "act 
respecting  foreign  corporations,"  etc.— New 
Englaod  Fire  ft  Marine  Ins.  Co.  T.  Robinson, 
25  iQd.  536. 

[c]  (SBp.  1ST4) 

A  complaint  on  a  life  Insnrance  policy 
which  avers  the  cmiMderation  substantially  as 
it  was  recited  in  the  policy  is  sufficient  against 
the  objection  that  a  part  of  the  consideration 
was  secured  to  be  paid  by  separate  obligations 
which  are  not  disclosed  in  the  complaint.— Mu- 
tual Ben.  Life  Ins.  Co.  T.  Gannon,  48  Ind.  264. 

[d]  (Snp.  ISSO) 

A  complaint  on  an  insurance  policy  Issued 
on  the  life  of  plaintiff's  husband  for  plaintiff's 
benefit,  which  alleged  the  individual  defendants 
had  possession  of  and  claimed  some  interest  in 
the  policy,  and  prayed  that  they  be  compelled 
to  produce  the  same  and  assert  their  claim,  was 
sufficient  on  demurrer.-^odCrey  t.  Wilson,  70 
Ind.  50. 

t«I     (Sup.  1889) 

In  an  action  on  a  policy  plaintiff  need  not 
aver  the  truth  of  statements  contained  in  the 
application,  a  general  allegation  that  be  has 
performed  all  the  terms  of  the  contract  on  his 
part  being  sufficient. — Phenix  Ins.  Co.  of  Brooli- 
lyn  V.  Picket,  110  Ind.  155,  21  N.  E.  54G,  12 
Am.  St.  Rep.  303. 

m  <S«».U») 

Where  an  application  for  insurance  pro- 
vides that  the  contract  shall  be  construed  ac- 
cording to  the  charter  of  the  company,  a  com- 
plaint on  the  policy  need  not  allege  that  the 
charter  contains  nothing  to  prevent  plaintiff 
from  setting  up  that  the  company  was  estopped 
by  the  acts  of  its  agent  from  relying  on  a  false 
answer  In  the  application  as  to  previmis  ap- 
plication for  insurance.— Oermania  Life  Ins. 
Co.  of  New  York  v.  Lunkenheimer,  127  Ind. 
530,  26  N.  EL  1082. 

[g]  (Snp.1891) 
A  life  insurance  policy  contained  a  pro- 
vision that  the  company  should  not  be  liable 
for  a  loss  occurring  while  a  note  given  for 
premium  was  overdue  and  unpaid.  The  com* 
plaint  alleged  that  the  policy  holder  gave  his 
note  for  an  annual  premium,  and  before  ma- 
turity made  an  agreement  with  the  company 


that  the  time  of  payment  be  extended  to  a  cer- 
tain time  after  maturity  of  the  note,  and  prior 
to  the  expiration  of  the  period  of  renewal  the 
maker  of  the  note  died.  Held,  in  an  action  by 
the  wife  of  the  deceased  policy  holder  on  the 
policy,  that  the  complaint  stated  a  sufficient 
cause  of  action.— Michigan  Mnt.  Life  Ins.  Co. 
V.  Custer,  128  Ind.  25,  27  N.  E.  124. 

[h]    (App.  1895) 

That  plaintiff,  in  an  action  against  an  in- 
surance company  to  recover  for  a  loss,  sets  forth 
in  his  complaint  the  facts  in  connection  with  ap- 
praisement proceedings,  as  provided  in  the  policy, 
to  determine  the  value  of  the  articles  destroyed, 
and  the  extent  of  the  injury  to  those  remaining, 
does  not  necessarily  change  the  action  from  one 
on  the  policy  to  one  on  the  award  of  the  ap- 
praisers.— Germania  Fire  Ins.  Co.  of  City  of 
New  York  v.  Warner,  13  Ind.  App.  466,  41 
N.  E.  960. 

HI  (App.  UK) 
In  a  complaint  on  a  jMlicy  of  insurance, 
an  allegation  tiiat  the  policy  waa  executed  and 
delivered  to  Insured  in  consideration  of  a  cer- 
tain sum  as  a  premium  is  a  sufiicient  averment 
of  the  consideration  for  said  policy,  as  it  was 
immaterial  whether  the  premium  was  paid  in 
cash  or  whether  a  credit  was  given  for  the 
same.— Ohio  Farmers*  Ins.  Co.  v.  Stowman, 
16  Ind.  App.  205,  44  N.  B.  558,  940. 

Ul    (App.  1900) 

Where  a  complaint  to  recover  for  the  loss 
of  wearing  apparel  destroyed  by  fire  alleged 
that  there  bad  been  an  adjustment  as  to  the 
loss  of  household  furniture,  but  none  as  to  fam- 
ily apparel,  it  was  not  necessary  for  plaintiff  to 
aver  that  he  had  refunded  the  benefits  under 
such  adjustment.— German  Fire  Ins.  Co.  v.  Sei- 
bert,  56  N.  E.  686,  24  Ind.  App.  279. 

[t]    (App.  1904) 

In  an  action  on  a  policy  issued  by  a  for- 
eign insurance  company,  in  which  the  title  of 
the  cause  and  the  policy  sued  on  designated 
the  defendaot  as  the  "Phoenix  Insurance  Com- 
pany of  Brooklyn,  New  York,"  there  was  a  suf- 
ficient allegation  aa  to  the  state  under  whose 
laws  defendant  was  organized. — Pbtenlx  Ins. 
Co.  of  Brooklyn,  N.  Y.,  v.  McAtee,  70  N.  E. 
947.  33  Ind.  App.  106. 

m     (App.  1906) 

A  complaint  for  recovery  of  insurance,  al- 
leging that  plaintiffs  decedent  duly  paid  four 
annual  premiums  on  a  20-payment  life  policy, 
by  which  be  secured, an  extension  for  10  years 
by  virtue  of  the  table  of  extended  insnrance,  and 
that  decedent  died  within  such  time,  shows  that 
such  policy  was  alive  at  decedent's  death.— 
Union  Mut  Life  Ins.  C!o.  v.  Adler,  38  Ind. 
App.  530,  7S  N.  B.  835,  75  N.  E.  1088. 

[m]    (App.  1906) 

A  complaint,  showing  that  defendant  exe- 
cuted a  policy  of  insurance  on  plaintiff's  bam, 
covering  loss  thereof  by  lightning,  Id  considera- 
tion of  the  payment  of  a  certain  premium  ;  that 
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Bach  barn  was  destroyed  by  llghtBlns;  that 
plaintiff  perfonned  all  conditions  on  Ui  part; 
and  that  plaintiff  sustained  by  reason  thereof  a 
certain  loss,  is  sufficient  on  demurrer.— Home 
Ins.  Co.  T.  Gagen,  38  In4  App.  GSO,  76  N.  E. 
927. 

Fob  Cases  feom  Other  States, 

See  28  CenT.  Dia.  Insurance.  ||  3575- 

1580,  15S4-15S6,  J5»2,  1598. 
See,  also,  19  Cyc.  p.  817,  25  Cyc.  p.  tflQ. 

26  Cyc.  p.  718. 

§  630.           Ittsvnblo  lateroat. 

Title  and  insurable  Interest  o{  insured,  see  post, 

8  633. 

[a]    (Sap.  1863) 

A  complaint  on  a  policy  of  insurance,  al- 
leging that  the  defendants  insured  "the  plain- 
tiffs to  the  amount  of  $3,000  on  10,000  bushel 
of  oats,"  etc..  sufficiently  shows  the  plaintiffs' 
interest.— Rising  Sun  Ins.  Co.  T.  Slaughter,  20 
Ind.  520. 

[b]  A  complaint  on  an  insurance  policy  must 
allege  an  insurable  interest  at  the  time  of  the 
loff,  as  well  as  at  the  time  of  the  execution  and 
delivery  of  the  poliry.— (Sup.  1S81)  Home  Ins. 
Co.  of  New  York  v.  Duke,  75  Ind.  535;  (1881) 
.l-'tna  Ins.  Co.  v.  Kittles.  SI  Ind.  96;  (App. 
1802)  Indiana  Live  Stock  Ins.  Co.  T.  Bogeman. 
4  Ind.  App.  237,  30  N.  E.  7. 

[c]  <Snp.  1883) 

A  daughter  suing  on  a  policy  of  insurance 
on  her  mother's  life  must  allpge  and  prove  a 
pecuniary  interest  in  the  life,  as  such  an  inter- 
est is  not  presumed. — Continental  Life  Ins.  Co. 
T.  Volger.  89  Ind.  572.  40  Am.  Rep.  185. 

[d]  (Sup.  1889) 

Where  a  complaint  in  an  action  on  a  policy 
avers  that  the  property  insured  was  plaintiff's 
property  at  the  time  the  policy  was  issued,  and 
that  it  was  in  his  bam  on  his  premises  at  the 
time  of  loss,  and  that  be  was  damaged  to  the 
value  thereof,  the  insurable  interest  of  plaintiff 
sufficiently  appears.— Fhenix  Ins.  Co.  of  Brook- 
lyn T.  Fickel,  119  Ind.  155,  21  N.  E.  546,  12 
Am.  St.  Rep.  393. 

[e]  <Snp.  1S89) 

In  an  action  on  a  policy  on  the  life  of 
another,  the  complaint  must  allege  that  plain- 
tiff had  an  insurable  Interest  in  the  life  of  the 
assurpd. — Burton  v.  Connecticut  Mut.  Life  Ins. 
Co..  119  Ind.  207,  21  N.  E.  746,  12  Am.  St. 
Rep.  405. 

[f]  (App.  1897) 

In  an  action  on  a  fire  policy,  a  complaint 
ivfaich  does  not  allege  an  insurable  interest  or 
ownership  in  plaintiff  when  the  property  was 
destroyed,  is  fatally  defective.— Western  Assur. 
Co.  of  Toronto  t.  Koontz.  46  N.  E.  95,  17  Ind. 
App.  64. 

[si  (APP.1W) 

Where  a  complaint  on  S  fire  policy  felled 

to  allege  that  plaintiff  bad  an  insurable  inter- 


est in  the  pnvperty  insured  at  Qie  time  tlie  pol- 
icy was  issued  and  at  the  time  of  the  loss,  it 
was  demnrrable.— Temm  Insurance  ft  Tnat 
Co.  T.  Bank  of  Toronto,  66  N.  R  2S»  29  Ind. 
App.  678. 

Foe  Cabbs  fbou  OthKe  States. 

Sb  28  Gbkt.  Dig.  Inanranoe,  H  1682: 
1583. 

See.  also*  1  Cyc.  p.  286,  19  Oye.  p.  920, 
25  Cyc.  p.  918,  26  Cya  p.  71& 

1631.  —  Settlac  fortb  or  otoH^k 
policy  ajid  amoompmMifimg  doe^ 
Bente. 

Amendment,  see  post,  |  04S. 

[a]  It  is  not  necessary  tint  tiie  application 
the  party  in  whose  fovor  a  policy  issues  shonld 
be  set  out  in,  or  made  an  exhibit  to,  a  com- 
plaint  on  such  policy,  for  it  is  not  the  fonnda- 
tion  of  the  actioQ.-HSup.  1862)  Common- 
wealth's  Ins.  Co.,  etc.,  t.  Monninger,  18  Ind. 
352;  (1874)  Mutual  Ben.  Ufe  Ins.  CO.  t.  Ou- 
non,  48  Ind.  264;  (188^  Continental  Life  Ins. 
Co.  T.  Kessler,  84  Ind.  810;  (1885)  Penn  Mot. 
Life  Ins.  Co.  T.  Wiier,  100  Ind.  92.  50  Am. 
Rep.  760 ;  (1SS9)  Phoenix  Ins.  Co.  of  Brooklyn 
T.  Stark,  120  Ind.  444,  22  N.  E.  413;  (App. 
1803)  Same  t.  Lorenx,  7  Ind.  App.  206.  33  X. 
E.  444,  34  N.  E.  496;  (1894)  Indiana  Farmers' 
Live  Stodk  Ins.  Co.  v.  Byi^ett,  9  Ind.  App. 
443.  36  N.  E.  779. 

Cb]    (Snp.  1865) 

A  parol  contract  for  tiie  Insurance  of  a 
building  against  fire  was  made  with  an  insnr- 
ance  company,  and  tiie  policy  was  to  be  de- 
livered when  called  for,  and  the  premium  paid 
within  five  days.  The  building  was  destroyed 
before  the  expiration  of  the  time,  and  before 
the  payment  of  the  premium.  A  tender  of  the 
premium  was  immediately  made,  but  the  com- 
pany refused  to  deliver  the  policy.  BeJd,  in 
an  action  to  recover  the  amount  insured,  that 
the  policy  of  insurance  whidi  the  company 
agreed  to  issue  was  not  the  fonndatitHi  of  the 
action ;  and  hence  it  was  not  necesaaiy  to  file  a 
copy  of  it  with  the  complaint— New  England 
Fire  &  Marine  Ins.  Oo.  t.  Bobinaon,  25  Ind. 
536. 

[bb]  {8np.lSH) 

Where  a  policy  of  insurance  was  assigned 
as  security  l!or  an  indebtednesa,  and  the  hold- 
er after  the  death  of  the  assignor  brought  a 
suit  against  his  admttalstrators  to  recover  the 
proceeds  of  the  policy,  neither  the  policy  nor 
the  written  assignments  indorsed  tiiereon  can 
be  regarded  as  the  foundation  of  the  ctwaplaint, 
and  it  waa  not  necessary  that  a  copy  of  the 
policy  ox  the  aasIgnmratB  be  filed  vitii  tiie  com- 
plaint, as  it  is  only  when  a  pleading  la  founded 
on  a  Tritten  instrument  tiiat  the  original  or  a 
copy  thereof  under  Rev.  St  1881,  i  362.  must 
be  filed  with  the  pleading.— Hl^t  t.  Taylor,  97 
Ind.  3i)2. 
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[0]  (Snv.  1SS4) 
A  complaint  founded  on  a  poller  of  Insnr- 
ance,  and  seeking  to  recover  tliereon,  is  insuffi- 
cient where  it  (alls  to  make  the  policy  or  a 
copy  thereof  a  part  of  the  pleading,  or  by 
proper  aTerments  show  a  sufficient  excuse  for 
not  doing  so.— McLean  v.  Equitable  Life  Assnr. 
Soc.  of  United  States,  100  Ind.  127,  GO  Am. 
Bep.  779. 

[d]  <Snp.l88fi) 

A  complaint  on  a  policy  of  Insurance  must 
eontain  tiie  policy  as  an  exhibit  or  a  copy 
thereof— Indiana  Ins.  Co.  v.  Hartwell.  100 
Ind.  666. 

[6]     (Snp.  1886) 

In  an  action  on  a  life  policy,  it  was  not 
necessary  that  a  copy  of  the  application  should 
have  been  filed  with  the  complaint. — North- 
western Mut  Life  Ins.  Co.  v.  Hozelett,  4  N.  E. 
5S2,  105  Ind.  212,  55  Am.  Bep.  192. 

in  {Snp.  18S9) 
In  an  action  on  an  insurance  policy  on 
the  life  of  another,  which  recites  payment 
of  the  advance  premium  by  plaintiff,  and  her 
promise  to  pay  further  premiums  as  the  con- 
sideration for  the  execution  of  the  policy,  al- 
lesatioDs  in  the  complaint  that  the  assured  was 
plaintiff's  grandfather,  and,  desiring  to  make 
provision  for  her,  purchased  the  policy  from 
defendant,  and  that  it  was  his  intention  that 
plaintiff  sbould  be  the  beneficiary  thereunder, 
are  demurrable  as  conflicting  with  the  policy. 
— Burton  v.  Connecticut  Mut  Ufe  Ins.  Co., 
110  Ind.  207.  21  N.  B.  746,  12  Am.  St  Rep. 
4(6. 

[g]  (App.lSM) 
The  fact  that  the  policy  Is  In  the  bands  of 
Insurer,  who  refuses  to  deliver  tJie  same  to  In- 
sured, is  suffii^ent  excuse  for  failure  to  set  out 
a  copy  thereof  In  the  complaint.~NatIonal  Fire 
Ins.  Co.  of  Hartford  t.  Strebe,  44  N.  E.  768, 
16  Ind.  App.  110. 

[b]    (App.  less) 

Making  the  policy  an  exhibit  will  prevent 
the  complaint  from  being  defective  for  want  of 
a  direct  averment  therein  of  tbe  consideration 
and  time  of  expiration  of  the  policy.— -Etna 
Ins.  Co.  V.  Strout,  44  N.  E.  034,  16  Ind.  App 
16a 

II]  (App.  1897) 
An  amended  complaint  is  bad  on  demurrer 
where  no  copy  of  the  policy  sued  upon  is  filed 
with  it  though  a  copy  was  filed  as  an  exhibit 
with  the  original  complaint. — Western  Assur. 
Go.  T.  McCarty,  48  N.  E.  205,  18  Ind.  App. 
'449. 

m  (APP.18M) 
Where  a  fire  Insurance  company  agrees  to 
make  and  deliver  a  policy  of  insurance  within 
a  reasonable  time,  and  nothing  as  to  the  terms 
and  conditions  of  the  insurance  is  left  open,  a 
copy  of  the  policy  need  not  be  filed  with  the 
complaint  In  an  action  to  recover  for  a  loss  ac 


crulng  before  the  delivery  of  tbe  policy,  as  the 
policy  is  not  the  foundation  of  the  action. — 
Western  Assur.  Co.  v.  McAlpin,  65  N.  E.  119, 
23  Ind.  App.  220,  77  Am.  St  Rep.  423. 

KI  (APV.UOO) 

In  an  action  on  an  Inaurance  policy.  It  U 
not  necessary  to  make  the  application  a  part 
of  the  complaint— Knights  Templar  &  Masons* 
Life  Indemnity  Co.  t.  Dubois,  57  N.  B.  043,  26 
Ind.  App.  S8. 

£1]  (App.  mi) 
Where  an  action  for  a  fire  loss  against  a 
mutual  fire  insurance  company  Ir  based  on  an 
agreement  to  issue  a  policy,  and  not  on  tbe  pol- 
icy, a  copy  of  the  blank  form  of  policy  used 
by  the  company  is  of  no  avail  as  an  exhibit- 
Farmers'  Co-operative  Ins.  Co.  of  Boone  Coun- 
ty V.  Nolan,  60  N.  E.  163,  26  Ind.  App.  514. 

[m]    (App.  1»02) 

In  an  action  before  a  justice  on  a  policy 
of  Insurance,  the  complaint  is  not  bad  against 

a  demurrer  for  failure  to  make  a  copy  of  the 
application  an  exhibit,  though  made  a  part  of 
the  policy  by  its  terms. — Phoenix  Accident  & 
Sick  Ben.  Ass'n  v.  Horton,  64  N.  E.  105,  29 
Ind.  App.  198. 

[D]  (Sap.  19H) 
A  complaint  on  a  policy  of  Insumnce  was 
not  objectionable  for  failure  to  have  attached 
thereto  as  an  exhibit  a  copy  of  the  ai^lication 
on  whicb  tUe  policy  purports  to  have  been  Is- 
sued.~Penn  Mut  Life  Ins.  Co.  t.  Norcross,  72 
N.  E.  132,  163  Ind.  379. 

[0]     (Snp.  19(6) 

As  allegation  of  a  complaint  on  an  insur- 
ance policy,  that  the  adjuster's  agreement  is 
"made  a  part  hereof  and  attached  hereto,"  is 
sufficient  to  make  such  agreement  a  part  of  the 
complaint  under  Bums'  Ann.  St.  1901,  i  365, 
providing  that  when  a  pleading  is  founded  on 
a  written  instrument  the  original  or  a  copy 
thereof  must  be  filed  with  the  pleading,  and 
shall  be  taken  as  part  of  the  record  If  not 
copied  in  the  pleading.— Fireman's  Fund  Ins. 
Co.  T.  Finklestein,  78  N.  EL  814.  104  Ind.  376. 

[p]      (App.  1906) 

In  a  suit  on  an  oral  contract  of  insurance, 
a  copy  of  tbe  form  of  insurance  in  use  by  tbe 
insurer  filed  as  an  exhibit  to  the  complaint  is 
not  essential  to  the  complaint  because  it  is  not 
the  foundation  of  the  action.- Posey  County 
Fire  Ass'n  t.  Hogan,  87  Ind.  App.  673,  77  N. 
EL  670. 

In]  (APP.1W9) 

Where  the  company  in  which  Insured  was 
originally  insured  transferred  its  policies  and 
business  to  another  company,  and  the  latter 
company  sent  insured  a  notice  of  the  transfer, 
and  requested  him  to  attach  tbe  notice  to  his 
policy,  but  did  not  state  tbe  terms  of  Uie  con- 
tract of  transfer  between  the  companies,  in  an 
action  on  the  policy  it  was  not  necessary  to  file 
as  an  exhibit  a  copy  of  the  contract  of  transfer. 
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even  if  It  was  in  writing.— Mutual  Reserve 
Life  Ins.  Co.  t.  Ross,  42  Ind.  App.  021,  86 

X.  E.  506. 

For  Cases  fbou  Otiieb  States, 

See  '28  Cext.  Dia.  Insarance,  S8  l^^i 
I5.su 

See.  also,  1  Cyc.  p.  280,  19  Cye.  p.  918, 
25  Cyc.  p.  1)17. 

S  632.  — ■  Dewrlption,    altvation,  and 
oondltiott  of  subJaet-BUittov, 

[a]  (Snp.  18$!) 

Where  tbe  policy  provides  that  it  shall 
cease  to  be  valid  if  the  premises  ceaHc  to  be  oc- 
cupied, tbe  complaint  must  aver  that  the  bouse 
was  occupied  at  the  time  of  the  fire. — ^-Etna 
Ins.  C(t  V.  Black,  80  Ind.  613. 

[b]  (Snp.  1839) 

A  ]X)iicy  covered  a  barn,  farming  imple- 
ments, hay,  grain,  stock,  etc.  In  an  action 
thereon,  the  complaint  averred  that  on  a  cer- 
tain day  "said  bam,  farming  implements,  bay, 
Krein.  stock,  etc.,  covered  by  said  policy,  and 
in  said  bam  at  the  time,  were  destroyed  by 
fire."  Held,  that  it  sufficiently  appeared  that 
the  warranty  of  a  continued  occupancy  of  the 
building  had  been  complied  with. — Phenix  Ins. 
Co.  of  Brooklyn  v.  Pickel.  11!)  Ind.  155,  21 
E.  540,  12  Am.  St.  Rep.  303. 

tc]    (Snp.  ISW) 

In  an  action  on  a  policy  containing  a  con- 
dition that  it  should  be  nnll  and  void  if  the 
buildings  insured  should  become  vacant  or  un- 
occupied without  the  consent  of  the  company 
indorsed  on  the  policy,  tbe  performance  of  this 
condition  is  sufficiently  stated  by  en  averment 
that  the  plaintiff  "has,  upon  his  part,  perform- 
ed each  and  every  act  which,  by  tbe  terms  of 
said  policy,  he  was  required  to  do." — Phenix 
Ins.  Co.  of  Brooklyn  t.  Golden,  121  Ind.  524, 
23  N.  E.  503. 

[d]    <App.  1903) 

A  complaint  in  an  action  on  a  fire  policy, 
which  describes  tbe  property  insured  as  lot  25 
in  M.'3  addition  to  a  certain  city,  is  not  bad 
because  the  policy  shows  that  defendant  insur- 
ed plaintiff  against  loss  by  fire  of  a  dwelliug 
situated  on  lot  25  in  M.'s  Fifth  addition  to  tbe 
city,  though  the  variance  may  be  ground  for 
an  objection  to  tbe  introduction  of  the  policy 
in  evidence. — Franklin  Ins.  Co.  v.  Feist,  68  N. 
E.  188,  31  Ind.  App.  300. 

For  Cases  fbom  Other  States, 

See  28  Cent.  Diq.  Insurance,  |  1583. 

1 633.  —  Tltla  or  latoroat  of  iaanrod. 
[a]    (Sap.  1874) 

A  complaint  on  a  policy  of  insurance 
should  allege  that  the  a»nred  had  an  interest 
in  the  property  insured,  and  to  what  amount 
at  the  commencement  of  the  risk  and  at  the 
time  of  the  loss,  but  it  is  not  necessary  to  state 
plaintifFs  title  to,  or  ownership  in.  the  proper- 
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ty.— Aurora  Fire  Ins.  Co.  v.  Johnson.  4G  Ind. 
315;  Germania  Ins.  Co.  v.  Same,  46  Ind.  331. 

[b]    (Snp.  1882} 

Where  the  complaint  in  an  action  on  a  fire 
insurance  policy  alleges  that,  on  a  certain  date, 
defendant  insured  plaintiffs  property,  and  tliat 
the  property  was  burned  and  wholly  lost  to 
plaintiff,  "all  of  which  loss  plaintiff,  without 
any  fault  or  negligence  on  his  part  has  sus- 
tained," there  was  a  sufficient  showing  that 
plaintiff  had  an  interest  in  the  insured  proper- 
ty at  tbe  time  of  its  loss.— Phcenix  Ins.  Co.  v. 
Benton,  87  Ind.  132. 

[cl     {Snp.  1889) 

In  an  action  on  a  policy,  providing  that 
it  shall  be  void  if  the  assured  is  not  the  sol" 
and  unconditional  owner  of  the  property,  a 
complaint  alleging  that  plaintiff  from  tbe  date 
of  the  policy  until  the  loss  had  an  insur&ble 
interest  as  the  owner  of  the  property,  to  its  full 
value,  sufficiently  shows  the  ownership.  A  mo- 
tion to  make  sucb  allegation  more  specific  If 
properly  overmled.— Phoenis  Ins.  Co.  v.  Bowe. 
117  Ind.  202.  20  N.  E.  122. 

[d1    (Snp.  1S8S) 

In  an  actidta  on  an  insurance  policy,  pro- 
vidiog  that,  "tf  tile  assured  shall  not  be  tbe 
sole  and  unconditional  owner  in  fee  of  said 
property,  then  this  policy  shall  be  void,"  a  gen- 
eral allegattoQ  that  plaintiff  is  the  owner  of 
the  property  is  sufficient,  in  tbe  absence  of 
a  motion  to  make  more  specific. — rbocnix  Ins. 
Co.  of  Brooklyn  v.  Starit,  120  Ind.  444.  22  N. 
E.  413. 

te]     (Snp.  18S» 

A  complaint  in  an  action  on  an  insarance 
policy  Issued  in  tbe  name  of  the  husband,  which 
joins  tbe  wife  as  a  party,  without  averring 
that  she  ever  acquired  an  interest  in  tbe  policy, 
fails  to  state  a  cause  of  action.— Traders'  Ins. 
Co.  of  Chicago  v.  Newman,  120  Ind.  55i,  22 
X.  E.  428. 

[f]    (App.  1897) 

A  complaint  on  an  insurance  policy,  which 
fails  to  allege  that  insured  was  the  owner  of 
the  insured  property,  when  destroyed  by  fire, 
is  bad  on  demurrer. — Western  Assur.  Co.  t. 
McOarty,  48  N.  E.  265,  18  Ind.  App.  449. 

Error  in  overruling  sucb  demurrer  is  not 
cured  by  special  findings  of  fact. — Id. 

tgj    (App.  1898) 

In  an  action  on  a  policy,  an  averment  by 
plaintiff,  claiming  to  have  purchased  the  prop- 
erty and  policy  before  the  fire,  that  insured 
owned  it  when  the  policy  was  issued,  and  was 
in  possession  at  the  time  of  the  fire,  does  not 
aver  ownership  or  an  insurable  interest,  and  i* 
hence  insiifiic'ient — Phenix  Ins.  Ca  t.  Moffitt, 
51  N.  E.  &4S. 

[h]  (App.  tm) 
A  complaint,  in  an  action  on  a.  policy  is- 
sued by  mistake  in  the  name  of  plaintiff's  hus- 
band, alleging  that  plaintiff  was  the  owner  of 
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the  property,  that  sbe  paid  the  premium,  that 
the  policy  was  delivered  to  her,  that  the  name 
of  her  fausband  was  inserted  by  mistake,  and 
that  it  was  the  intention  ot  tlie  parties  to  in- 
BQie  her,  does  not  show  an  attempt  to  enter 
into  a  contract  with  the  husband.— Fireman's 
Fand  Ins.  Co.  v.  Dunn,  53  N.  E.  251.  22  Ind. 
App.  332. 

As  the  insurance  company  admitted  and 
corrected  the  error  in  the  policy,  by  an  indorse- 
ment in  writing  that  it  was  issued  by  error  to 
the  person  named  therein  and  declarias  ttiat  it 
was  made  payable  to  auother,  a  lack  of  definite- 
ness  In  the  complaint  in  reference  to  the  time 
of  the  discovery  of  tlie  error  is  ImmateriaL 
-Id. 

[i]  (App.  1899) 
A  complaint  on  a  fire  insurance  policy,  al- 
leging that  at  the  date  of  the  policy  plaintiff 
was  the  owner  of  the  property  iosured,  sod 
that  thereafter  the  property  was  entirely  con- 
sumed by  fire,  and  that  "plaintiff  suffered  a  to- 
tal loss,  all  to  his  damage  in  the  sum  of,"  etc., 
does  not  sufficiently  aver  that  plaintiff  owned 
the  property  at  the  time  of  its  destruction. — 
Farmers'  Ins.  Co.  of  Bedford  v.  Burris,  55  N. 
E.  773,  23  Ind.  App.  507. 

A  complaint  on  a  fire  insurance  policy  must 
aver  that  the  property  destroyed  was  at  the 
time  of  the  loss  owned  by  the  plaintiff. — Id. 

m  (App.  1902) 
A  complaint  on  a  contract  of  fire  insuTanc«> 
is  insufficient  if  It  fails  to  show  that  the  in- 
sured was  the  owner  of  the  property,  or  bnd 
an  insurable  interest  therein,  at  the  time  of 
the  loss.— Prussian  Nat  Ins.  Co.  v.  Peterson, 
Gl  N.  R  1U2,  30  Ind.  App.  280. 

In  an  action  on  a  fire  Insurance  policy 
covering  property  destroyed  in  November,  ISlHi. 
an  averment  that  plaintiff  was,  on  June  7,  18!>0 
(the  date  of  the  policy),  "and  now  is,"  the  own- 
er of  a  dwelling  house  on  a  certain  street,  and 
another  averment  that  he  was  on  such  date, 
"and  now  is,"  the  owner  of  a  tot,  together  with 
the  buildings  thereon,  and  on  such  lot  was  a 
dwelling,  which  he  occupied  and  used  as  his 
home  until  the  loss,  is  insufficient  to  show  thr 
insured  was  the  owner  at  the  time  of  the  loss. 
—Id. 

[k]    (Sap.  1903) 

A  complaint  in  an  action  on  an  insurance 
policy  alleged  that  plaintiff  was  the  owner  of 
the  property  when  it  was  insured,  that  while 
the  policy  was  in  force  such  property  was  dam- 
aged by  fire,  and  that  plaintiff  immediately  no- 
tified defendant,  and  further  stated  that,  "after 
the  loss  and  injury  to  bis  said  property,"  de- 
fendant's adjuster  visited  the  premises  in  com- 
pany with  plaintiff.  Held  to  sufficiently  allege 
that  plaintiff  was  the  owner  of  the  insured  prop- 
erty^at  the  time  of  the  fire.— Insurance  Co.  of 
North  America  t.  Hegewald,  66  N.  E.  902,  161 
Ind.  631. 
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m  upp.  tm 

Where  a  complaint  on  a  fire  policy  alleged 
that  plaintift,  "on  the  6th  day  of  December, 
1809,  of  one  dwelling  house  No.  1,  situate  in 
Jachson  county,  Indiana,  that  said  defendant 
on  said  day  In  consideration  of  $5.50  paid  by 
plaintiff  to  defendant  as  a  premium,  exet^tefl 
and  delivered  to  plaintiff  a  policy  of  insurance," 
etc.,  an  objection  that  the  complaint  did  not  al- 
lege that  plaintiff  "was  the  owner"  of  such 
house  at  the  time  the  policy  was  issued  was 
not  sustainable,  the  omission  of  such  words  be- 
ing a  clerical  error,  subject  to  amendment— 
Ohio  Farmers'  Ins.  Co.  t.  Vogel,  65  N.  E.  1050, 
30  Ind.  App.  281. 

Where  a  complaint  in  an  action  on  a  fire 
policy  failed  to  allege  that  plaintiff  was  the 
owner  of  the  property  at  the  time  of  the  loss, 
or  that  he  had  an  insurable  interest  therein  at 
such  time.  It  was  rabject  to  demurrer.— Id. 

[m]     (Sup.  190&) 

A  complaint  on  an  insurance  policy  alleg- 
ing that  the  property  covered  by  the  policy  be- 
longed to  plaintiff  when  the  same  was  insured, 
and  that  while  the  policy  was  in  force  and  ef- 
fect and  the  property  was  the  property  of  plain- 
tiff a  fire  occurred,  in  which  certain  articles 
of  the  property  belonging  to  plaintiff  and  cov- 
ered by  the  policy  were  damaged,  was  sufficient 
in  Its  allegations  of  ownership  of  the  property 
by  plaintiff  to  withstand  a  demurrer  for  want 
of  facts.- Fireman's  Fund  Ins.  Co.  v.  Flnkle- 
stein.  73  N.  E.  814.  164  Ind.  376. 

Fob  Cases  fboh  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  f  151>4. 
See,  also,  10  Cye.  p.  920. 

1 634.         Performanea   or  waiTn  of 
conditions. 

[a]  (Snp.  1873) 

Where  a  imlicy  provides  that  before  a  loss 
shall  be  payable  the  insured  shall  produce  to 
the  company  sworn  statements  of  the  loss  and 
other  matters,  together  with  a  certificate  of  a 
disinterested  magistrate,  respecting  the  loss,  in 
an  action  upon  the  policy,  the  complaint  must 
show  that  these  conditions  precedent  have  been 
performed. — Home  Ins.  Co.  of  New  York  t. 
Duke,  43  Ind.  4ia 

Where  a  policy  provides  that  proofs  of 
loss  must  be  made  before  liability  accrues,  a 
plea  of  performance  of  the  condition  must  clear- 
ly state  such  performance;  and  a  mere  allega- 
tion that  "though  proof  of  such  loss  has  been 
duly  made"  defendant  has  not  made  good  the 
loss  is  insufiicient. — Id. 

[b]  (Snp.  1881) 

The  allegation  of  the  complaint.  In  an  ac- 
tion on  an  insurance  policy,  that  the  plaintiff 
"has,  in  all  things,  observed,  and  performed,  and 
falfiUed  all  and  singular  the  matters  and  things 
which  were  on  his  part  to  be  observed,  per- 
formed, and  fulfilled,  according  to  the  condi- 
tions, form,  and  effect  of  said  policy  of  insur- 
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Einre,"  sufficiently  aven  perfommnce  ot  the 
umditions  precedent  named  in  the  policy.— Am- 
vrican  Ins.  Co.  v.  Leonard,  SO  Ind.  272. 

[c]  (8np.  1881) 

Where  a  fire  insurance  policy  provided  that 
it  should  be  void  if  the  premises  should  cease 
to  be  occupied,  a  complaint  In  an  action  for 
loss  thereunder  should  aver  that  the  house  was 
occupied  at  the  time  of  the  Qre.— ^tna  Ins. 
Co.  T.  BlaclE,  SO  Ind.  513. 

[d]  (Sap.  IftSl) 

Code,  S  84.  provides  that,  Id  pleading  the 
iwrfonnance  of  a  condition  precedent  in  a  con- 
tract, it  shall  be  sufficient  to  allege  generally 
that  the  party  performed  all  the  conditions  on 
his  part,  and  that,  if  the  allegation  be  denied, 
the  facts  showing  the  performance  must  be  prov- 
ed at  the  trial.  Held  that,  iu  an  action  on  a 
fire  policy,  plaintiff  having  alleged  that  be  had 
duly  fulfilled  all  conditions  of  the  policy,  and 
that  due  notice  and  proof  of  loss  had  been  giv- 
en, it  was  not  necessary  for  him  to  go  on  and 
specifically  aver  performance  of  each  of  the  con- 
ditions.—.^tna  Ins.  Co.  V.  Kittles,  81  Ind.  9G. 

[e]  (Sop.  1682) 

Rev.  St.  ISSl,  I  370,  providing  that  in 
pleading  the  performance  of  a  condition  preced- 
ent in  a  contract  it  shall  be  sufficient  to  allege 
generally  that  the  party  performed  all  the  con- 
ditions on  his  part,  and.  If  the  allegation  be 
denied,  the  fact  showing  a  performance  must  be 
proved  on  the  trial,  applies  to  insurance  poli- 
cies, and,  in  an  action  on  the  policy,  it  is  suf- 
ficient to  allege  generally  the  performance  of 
conditions  precedent  in  the  policy.— Louisville 
Underwriters  v.  Durland,  24  N.  E.  221,  123 
Ind.  044,  7  L.  E.  A.  309. 

[f]  (Sap.  1883) 

Where  plaintiff  grounds  his  actioik  on  a 
breach  of  an  insurance  contract,  he  must  show 
performance  on  bis  part  and  a  wrongful  refusal . 
or  failure  to  perform  on  the  part  of  defendant. 
It  is  not  enough  to  show  nonperformance,  for 
there  may  be  nonperformance  without  a  breach, 
—Continental  Life  Ins.  Co.  T.  Houser,  80  Ind. 
258. 

[g]  (Sap.  1883) 

Where  a  contract  ot  life  insurance  stipu- 
lates that  proofs  of  death  shall  be  furnished  to 
the  secretary  of  the  association,  a  complaint  in 
an  action  od  such  contract,  alleging  that  proofs 
were  furnished  to  the  association,  is  sufficient. — 
Exrrlsior  Milt.  Aid  Ass'n  of  Anderson  t.  Rid- 
dle, Ul  Ind,  34. 

[h]  (Sup.  18SS) 

It  is  enough  for  a  plaintiff  to  aver  gen- 
erally that  be  performed  all  the  conditions  on 
his  part.— Commercial  Union  Assur.  Co.  t. 
State  ex  rel.  Smith,  113  Ind.  331.  15  N.  E.  518. 

[1]     (Snp.  1S8S) 

Under  Rev.  St.  ISSl,  6  370,  providing  that 
in  pleading  the  performance  of  a  condition 

precedent  in  a  contract  it  is  suflicient  to  allege, 


generally,  that  the  party  performed  all  the  con- 
ditions on  bis  part,  an  allegation,  in  an  action 
on  a  fire  policy,  that  "all  matten  and  thlngt 
required  by  said  open  policy  had  been  in  all 
things  complied  with,"  is  snfficient.- American 
Cent  Ins.  Co.  T.  Sweetset»  116  Ind.  370,  19 
N.  E.  159. 

Ul  <8Hp.issn 
In  an  action  on  a  policy  the  plaintiff  need 
not  aver  performance  of  conditions  snbeeqnent, 
nor  negative  prohibited  acts;  the  general  al- 
legation that  he  has  performed  all  of  the  terms 
of  the  contract  on  his  part  being  sufficient.— 
Phenix  Ins.  Co.  of  Brooklyn  t.  Pickel,  119  Ind. 
155,  21  N.  a  546,  12  Am.  St  Rep.  393. 

[k]     (Snp.  1890) 

In  a  complaint  to  recover  on  a  policy  of 
fire  insurance,  it  must  affirmatively  appear  that 
all  conditions  precedent  to  a  right  of  recovery 
have  been  complied  with  by  the  insured,  or  an 
excuse  for  nonperformance  or  a  waiver  of  such 
conditions  must  appear  to  make  the  complaint 
sufficient  as  against  demurrer. — Baker  v.  Ger> 
man  Fire  Ins.  Co.,  24  N.  HX  1041.  124  Ind.  490. 

A  petition  on  a  fire  policy  containing  a 
stipulation  that  the  assured  shall  render  a  par- 
ticular account  ot  the  loss  Under  oath,  as  soon 
as  possible  after  its  occurrence,  is  insufficient 
when  it  avers  a  general  compliance  with  all 
the  conditions  of  the  policy,  and  also  that  the 
loss  occurred  in  August,  and  that  proof  of  It 
was  furnished  in  December;  for  such  anex- 
plained  delay  is  unreasonable^  and  not  a  conn 
pliance  with  the  policy.— Id. 

[1]  (Bap.  1892} 
Though  a  complaint  on  an  insurance  pol- 
icy contains  no  general  allegation  of  perform- 
ance of  its  conditions  by  plaintiff,  it  is  suffi- 
cient if  it  shows  a  performance  of  soch  as  rest- 
ed on  him.— Phenix  Ins.  Co.  of  Brodclyn  t. 
Wilson,  132  Ind.  449,  25  N.  B.  692. 

[11]  (APP.189S) 

In  an  action  on  a  poliey  of  fire  insurance, 
the  complaint  averred  that  plaintiff  did  not  im- 
mediately notify  defendant  of  the  loss,  because 
**defendaBt  waived  notice  and  proof  thereof  in 
the  manner  following,  to  wit:  Said  defmidant 
bad  actnal  knowledge  thereof,  and  notl0ed  and 
told  the  plaintiff  that  It  wonid  not  pay  said 
loss,  or  any  part  thereof,  and  that  be  need  not 
give  said  notice  in  writing  or  make  said  ptoof." 
Held  sufficient  as  an  averment  that  notice  was 
waived  within  the  time  in  which  the  insured 
could  perform  the  conditions  of  the  ptdlcy  and 
save  his  rights  thereunder.— Phenix  Ins.  Co.  t. 
Pickel,  3  Ind.  App.  332.  29  N.  E.  432. 

[Ul]  (App.  1862) 

In  an  action  on  an  insurance  policy,  the 
complaint,  after  stating  the  terms  of  tbe  policy, 
alleged  that  plaintiff  "performed  all  of  the 
conditions  on  his  part  to  be  performed,  and  oa 
the  16th  day  of  May,  1890,  said  bouse  was  to- 
tally destroyed  by  fire;  that  plaintiff  immediate- 
ly thereafter,  on  the  day  of  June,  ISltO, 
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notified  the  defendant  of  said  loss."  Held,  that 
it  was  plaiDtirs  intention  that  the  phrase, 
"performed  all  the  condttions,"  shoald  apply 
not  only  to  antecedent  averments,  bat  to  plain- 
tiff's condnct  up  to  the  commencement  of  the 
action ;  and  that,  there  beins  no  necessary  con- 
flict between  this  general  avennent  and  the  spe- 
cial averment  as  to  the  time  of  giving  notice 
of  loss,  the  former  shonid  control,  and  the  first 
day  of  the  month  be  constractively  inserted  in 
the  blank  space.— Oermania  Fire  Ins.  Co.  T. 
Deckard,  8  lod.  App.  361,  28  N.  B.  868. 

Dn]  (Apv.l8»4) 

Where  the  averments  In  an  action  on  an 
insurance  policy  snffieiently  show  that  the  in* 
sured  had  an  interest  in  the  property  at  the 
time  the  policy  was  executed,  and  that  plaintiff 
had  an  interest  at  the  time  of  its  destruction, 
the  general  averment  that  plaintiff  and  the  in- 
snred  bad  performed  all  the  conditions  on  their 
part  was  a  sufficient  pleading  of  the  conditions 
precedent —Moffitt  v.  Phenlx  Ins.  Co.,  38  N.  EX 
835,  11  Ind.  App.  233. 

[n]    (Apv.  1S94) 

In  an  action  on  a  fire  insurance  policy, 
where  the  complaint  alleges  waiver  of  proofs, 
a  further  allegation  that  the  insured  furnished 
proofs  is  surplusage,  and  it  was  not  error  to 
overrule  a  motion  to  make  such  allegation  more 
speciflc— American  Fire  Ins.  Co.  of  New  Yorli 
T.  Slsk,  9  Ind.  App.  305,  3^  N.  E.  650. 

[an]  (APP.18H) 

In  an  action  on  a  fire  Insurance  policy, 
an  averment  that  plaintiff,  as  soon  as  she  Icnew 
that  the  dwelling  had  burned,  at  once,  in  writ- 
ing, notified  defendant,  and  that  plaintiff  was 
notified  that  defendant  would  not  pay  the  poli- 
cy, and  that  because  defendant  waived  it  by 
denying  liability  on  account  of  vacancy  of 
premises  at  the  time  of  loss  plaiutiff  did  not 
make  any  proof  of  loss,  shows  a  waiver  of  the 
proofo  of  loss. — Phcenix  Ins.  Co.  of  Brooklyn 
v.  Rogers,  H  Ind.  App.  72.  38  N.  E.  805. 

In  an  action  on  an  insurance  policy,  an 
averment  that  plaintiff  gave  notice  of  loss 
"within   ■  days,"  and  as  soon  as  he  dis- 
covered it,  when  construed  in  connection  with 
an  averment  that  plaintiff  performed  all  con- 
ditions to  be  performed  hy  him,  shows  a  giv- 
ing of  the  notice  within  a  reasonable  time.— 
Id. 

[nnn]   (App.  1897) 

In  an  action  on  an  insurance  policy,  an  al- 
IcKBtloD  is  sufficient  which  states  that  plaintiff 
has  fully  complied  with  his  contract  with  said 
defendant  to  be  performed  by  said  plaintiff,  un- 
der Rev.  St.  1894,  S  373  (Horner's  Rev.  St. 
1897,  I  370),  providing  that,  in  pleading  per- 
formance of  conditions  of  a  contract,  it  is  suf- 
ficient to  allege  generally  such  performance- 
Pacific  Mut  Life  Ins.  Co.  v.  Turner,  47  N.  E. 
231,  17  Ind.  App.  QU. 


[ol     (App.  18M) 

A  condition  that,  if  the  premises  become 
vacant,  the  policy  shall  be  avoided,  Is  a  condi- 
tion subsequent,  breach  of  which  need  not  be 
fiegatived  in  a  complaint  thereon,  where  there 
is  an  averment  that  all  the  conditions  of  the 
policy  have  been  performed.— Home  Ins.  Co.  of 
New  York  v.  Boyd,  40  N.  B.  285,  19  Ind.  App. 
173. 

[Pl    (App.  1898) 

A  general  averment  that  all  the  conditions 
of  the  policy  have  been  performed  is  a  sufficient 
averment  of  occupation  of  the  premlsea  at  the 
time  of  the  fire,  as  provided  by  the  policy.— In- 
surance Co.  of  North  America  T.  Coombs,  40  N. 
E.  471,  19  Ind.  App.  331. 

[q]   (App.  1899) 

Under  Homer's  Rev.  St  1807,  S  370  (Rev. 
St.  1881,  S  370:  Buma'  Rev.  St  1804,  {  873), 
providing  that  it  shall  be  sufficifflit  for  plaintiff 
to  allege  generally  performance  of  conditions 
precedent,  a  general  all^tlon  that  aaaured  had 
performed  all  the  terms  of  the  policy  is  a  auf- 
flcient  allegation  of  performance  of  a  condition 
precedent,  obligating  him  to  famish  proofs  of 
loss.— Indiana  Ins.  Co.  v.  Prlngle,  B2  N.  E. 
821,  21  Ind.  App.  558. 

[r)  (App.  1899) 
An  averment  that  "from  the  time  of  the 
death  of  insured  the  company  has  denied,  and 
continues  to  deny,  liability,"  alleges  a  continued 
denial  of  liability  from  the  death  of  insured, 
dispensing  with  any  formal  proof  required  by 
the  policy.— Railway  Officials'  &  Employ^'  Acc. 
Ass'n  V.  Armstrong,  53  N.  E.  1037,  22  Ind. 
App.  4oa 

A  policy  required  immediate  notice  of 
death,  and  satisfactory  proof  within  seven 
months.  A  complaint  thereon  alleged  imme- 
diate notice,  but  that  further  proof  was  not 
given  because  waived  by  the  company;  that  90 
days  had  elapsed  since  the  waiver,  end  after 
the  90  days,  and  before  suit,  demand  was  made, 
and  liability  denied.  Held  to  aver  that  tlie 
waiver  occurred  at  the  time  of  notice  of  death, 
and  hence  that  the  denial  of  liability  occurred 
within  the  seven  months.— Id. 

A  policy  requited  "satisfactory"  proofs  of 
death  within  seven  months,  but  did  not  indi- 
cate what  proofs  would  be  "satisfactory." 
Held,  that  a  complaint  thereon  was  sufiicient 
which  showed  that  the  company,  on  being  no- 
tified, and  requested  to  furnish  information  as 
to  the  insurance,  failed  to  do  so,  or  to  indicate 
what  further  proofs  would  be  required  in  time 
for  them  to  be  secured  within  the  time  limited. 
—Id. 

[■]  (App.l8») 
Where  the  complaint,  in  an  action  on  a  fire 
insurance  policy,  avers  that  plaintiff  has  duly 
and  fully  performed  all  the  conditions  of  said 
policy  on  bis  part  to  be  performed,  it  sufficient- 
ly avers  a  performance  of  the  conditions  preced- 
ent contained  in  the  policy,  under  Burns'  Rev, 
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St.  1804,  S  373,  providing  that,  in  pleading  the 
performance  of  a  condition  precedent  in  a  con- 
tract, it  shall  be  sufficient  to  allege,  generally, 
that  the  party  performed  all  the  conditions,on 
his  part.— Ft.  Wayne  Ids.  Co.  v.  Irwin,  54  ^. 
E.  S17,  23  Ind.  App.  53. 


[t]  (App.  1899) 
Where  a  fire  insurance  company  agrees  to 
make  and  deliver  a  policy  within  a  reasonable 
time,  and  nothing  as  to  the  terms  of  insurance 
is  left  open,  and  it  refuses  to  issue  the  policy 
after  loss,  it  is  not  necessary  that  the  com- 
plaint should  he  special,  and  show  compliance 
with  the  conditions  precedent  of  the  policy,  as 
said  conditions  were  waived  by  such  refusal. — 
Western  Assur.  Co.  v.  McAlpiu,  N.  E.  119. 
23  Ind.  App.  220,  77  Am.  St.  Rep.  423. 

In  an  action  on  an  oral  contract  to  insure, 
where  nothing  is  said  as  to  payment  of  the 
premium,  and  a  credit  is  contemplated  between 
the  ingurance  agent  and  the  insured,  an  aver- 
ment that  the  premium  was  paid  Is  surplusage, 
since  payment  is  unnecessary  to  give  a  right  of 
action.— Id. 

[U]     (App.  1900) 

A  complaint  in  an  action  on  an  accident 
policy  alleging  that  plaintiff  gave  due  notice  of 
his  injury  at  the  home  office  of  the  association 
immediately  after  the  injury,  and  that  snch  no- 
tice was  accepted  as  adequate,  and  without  ob- 
jection, was  a  sufficient  allegation  of  waiver  of 
a  provision  that  the  poh'cy  should  be  void  on 
failure  to  give  written  notice  to  the  secretary  of 
the  association  at  Its  home  .office  within  10 
days  after  the  injury.— Commercial  Travelers' 
Mut.  Acc.  Ass'n  v.  Springsteen,  55  N.  R  973, 
23  Ind.  App.  G57. 

[T]    (App.  1900) 

A  complaint  which  alleged  that.  In  less 
than  15  days  after  the  fire,  plaintiff  notified  the 
company  of  the  loss,  in  writing,  and  that  in  2 
or  3  days  thereafter  it  sent  an  agent  to  exam- 
ine the  property,  who  notified  plaintiff  that  the 
loss  would  not  be  paid  in  full,  and  within  less 
than  ()0  days  the  company  notified  him  that  the 
loss  would  not  be  paid,  sufficiently  averred  a 
waiver  by  the  company  of  proof  of  loss. — Home 
Ins.  Co.  V.  Sylvester,  57  E.  991,  25  Ind. 
App.  207. 

[vv]    (App.  1900) 

Where  a  policy  required  notice  of  loss  to 
be  given  within  (iO  days  after  it  occurred,  a 
complaint  which  contained  a  general  allega- 
tion that  the  insured  had  duly  kept  and  per- 
formed all  the  conditions  re<|uired  to  be  kept 
by  the  policy,  and  the  particular  allegation  that 
immediately  after  the  loss,  which  occurred  Jan- 
uary 24,  189",  the  insured  notified  the  company 
of  the  destruction  of  the  house  by  fire  on  the 
  day  of  January,  1897,  was  not  insuffi- 
cient on  the  ground  that  the  specific  allegation 
showed  that  the  general  allegation  was  not  true. 
— Hanover  Fire  Ins,  Co.  v.  Johnson,  57  N.  E. 
277,  2G  Ind.  App.  122. 


Under  Barns'  Rev.  St.  1894,  {  373,  pro- 
viding that,  in  pleading  the  performance  of 
a  condition  precedent  in  a  contract,  it  shall  be 
sufficient!  to  allege  generally  that  the  party 
performed  all  the  conditions  on  bis  part,  a  gen- 
ral  allegation  in  an  action  on  a  policy  that  the 
insured  had  duly  kept  and  performed  all  the 
conditions  imposed  on  her  to  be  kept  by  said 
policy  was  a  sufficient  averment  that  notice  of 
loss  and  proof  of  loss  had  been  given  as  re- 
quired by  the  policy,  since  they  are  conditions 
precedent.— Id. 

[W]    (Sop.  1902) 

A  general  averment,  in  an  action  on  a 
fire  policy,  that  insured  has  performed  all  the 
conditions  imposed  by  the  policy,  does  not  cure 
a  complaint  which  shows  the  nonperformance 
of  a  condition  requiring  appraisement  of  lose 
before  action,  and  fails  to  allege  a  waiver  of 
such  appraisement  by  the  company.— Vernon 
Ins.  &  Trust  Co.  v.  Maitleo,  63  N.  E.  735,  158 
Ind.  393. 

[WW]  (S«p.lM3) 

Under  Boms*  Rev.  St  1901,  |  373,  pro- 
viding that  In  pleading  the  performance  of  a 
condition  precedent  in  a  contract  It  Bhall  be  suf- 
ficient to  allege  generally  that  the  party  per- 
formed all  the  conditions  on  hte  part,  an  allega- 
tion in  an  action  on  a  policy  "that  plaintiff 
fnlly  performed  all  the  <MigationB  required  of 
her"  was  a  substantial  compliance  with  the 
statute.— Security  Accident  &  Sick  Ben.  An'n 
v.  Lee.  66  N.  E.  745,  160  Ind.  21& 

[I]  (Sap.lMl) 

A  complaint  on  a  fire  policy  alleged  that 
when  the  fire  occurred  plaintiff  gave  oral  notice 
thereof;  that  defendant  sent  an  adjuster,  who 
entered  Into  negotiations  with  ptaintilTs  agent 
concerning  the  loss,  and  continued  them  until 
after  the  time  within  which,  under  the  policy, 
plaintiff  was  required  to  furnish  proofo  of  loss 
bad  expired,  and  that  plaintiff  and  defendant 
were  unable  to  agree  as  to  the  loss;  that  de- 
fendant refused  to  pay  the  same,  but  not  on 
the  ground  of  plaintiff's  failure  to  furnish 
proob  of  loss;  and  that  by  sncb  conduct  de- 
fendant waived  the  notice  in  writing  and  foimal 
proofs  of  loss  required  by  the  policy.  Held 
that,  though  such  paragraph  did  not  contain 
allegations  safficient  to  constitute  a  technical 
estoppel,  it  was  snffident  to  authorize  plaintiff 
to  take  a  verdict  of  a  Jury  on  the  mixed  ques- 
tion of  law  and  fact  as  to  whether  there  was 
a  waiver  of  proofs  of  loss.— Oermania  Fire  Ins. 
Co.  V.  Pitcher,  160  Ind.  302.  64  X.  E.  921,  6ti 
N.  E.  1003. 

Where,  in  an  action  on  a  fire  policy,  it  was 
alleged  that  plaintiff  and  defendant  were  un- 
able to  agree  as  to  the  amount  of  the  loss,  such 
averment  did  not  control  a  subsequent  allega- 
tion that  defendant  made  no  objection  to  plain- 
tiff's claim  on  account  of  her  failure  to  furnish 
proofs  of  loss,  but  based  Its  refusal  to  pay  on 
other  grounds,  so  as  to  prevent  the  latter  al- 
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legation  from  amountiog  to  an  allegation  of 
waiver  of  proofs  of  lo8s.~-Id. 

[n]    (Sap.  1904) 

In  an  action  on  a  fire  polic;,  an  aTerment 
that  the  agent  who  wrote  the  policy,  and  col- 
lected the  premiums  did  so  with  full  knowledge 
of  an  incumbrance  on  the  property  sufficiently 
alleged  the  authority  of  the  agent  to  waive  a 
provision  of  the  policy  that  it  should  be  void 
If  the  property  was  incumbered.— German- 
American  Ins.  Co.  T.  Yeagley,  71  N.  E.  807, 
IfB  Ind.  Col. 

In  an  action  on  a  burglary  Inaarance  pol- 
icy, the  complaint  alleged  that  "plaintiff  dnly 
notl6ed  defendant"  of  loss.  Metd  that,  even  if 
this  coald  be  said  to  indnde  both  the  notice  and 
proof  of  loss  required  by  the  policy,  it  la  no 
more  than  the  conelasion  of  the  pleader  tliat 
they  were  anch  as  the  policy  reqnired.— Fidelity 
&  Casualty  Co.  of  New  Yoi^  v.  Sanders,  70  N. 
E.  167,  32  Ind.  App.  448. 

Where,  in  an  action  on  a  burglary  insur- 
ance policy,  the  complaint  alleged  that  the  bur- 
glary was  committed  on  May  24,  1901,  and 
"that  afterwards"  plaintiff  notified  defendant 
of  the  loss,  but  the  suit  was  not  begun  until 
February  27,  1902,  and  the  complaint  did  not 
aver  plaintifTs  compliance  with  all  the  condi- 
tions of  the  i>oIicy,  the  complaint  did  not  suffi* 
cieotly  allege  compliance  with  a  provision  re- 
quiring plaintiff  to  give  notice  within  a  rea< 
Bonable  time.— Id. 

Where,  in  an  action  on  *  burglary  insur- 
ance policy,  the  complaint  did  not  allege  a  com- 
pliance with  a  provision  requiring  notice  of 
proof  of  loss  within  a  reasonable  time,  an  aver* 
ment  that  defendant,  after  notice  of  loss,  sent 
an  adjuster  to  adjust  the  same,  but  refused  to 
pay  the  loss,  without  alleging  the  reason  for 
such  refusal,  did  not  sufficiently  allege  a  waiver 
of  plaintifTs  performance  of  such  condition. 
-Id. 

[yy]    (Sap.  1905) 

Under  Bums'  Aon.  St.  1901,  8  373,  pro- 
viding that  in  pleading  the  performance  of  a 
condition  precedent  in  a  contract  it  shall  be 
sufficient  to  allege  generally  that  the  party  per- 
formed all  of  the  conditions  on  bis  part,  a  com- 
plaint OD  an  insurance  policy,  alleging  that 
plaintiff  "has  fully  complied  with  all  the  re> 
guirements,  stipulations,  agreements,  and  condi- 
tions on  her  part  to  be  performed,"  is  a  suffi- 
cient averment  of  furnishing  proofs  of  loss,  and 
of  the  fulfillment  by  insured  of  the  other  re- 
quirements of  the  policy. — Fireman's  ¥und  Ins. 
Co.  T.  Finklestein,  73  N.  E.  S14,  104  Ind.  376. 

I77T]    (App.  1906) 

A  complaint  in  an  action  against  a  mutual 
company  on  an  oral  contract  for  insurance, 
containing  all  the  other  necessary  elements  and 
alleging  that  defendant  agreed  to  Insure  plain- 
tifTs property  for  a  fixed  and  definite  period 
in  considetation  of  plaintiff's  paying  any  amount 


assesRed  against  her  In  proportion  to  the  amount 
of  her  insurance  on  the  property  for  the  bene- 
fit of  any  member  of  such  association  who 
should  sustain  a  loss  by  fire,  was  not  fatally 
defective  for  failure  to  allege  a  payment  of 
the  premium,  an  agreement  to  pay,  a  definite 
understanding  in  regard  to  credit,  or  a  Waiver 
of  the  premium. — Posey  County  Fire  Ass'n  T. 
Hogan,  77  N.  E.  070,  37  Ind,  App.  573. 

til  (App.  1906) 
A  waiver,  by  defendant,  of  a  condition  in 
an  insurance  policy,  is  inconsistent  with  the 
general  performance  by  plaintiff  of  all  of  the 
conditions  in  the  policy ;  it  being  necessary  to 
make  allegations  of  waiver  and  performance  in 
different  paragraphs  of  the  complaint.— Home 
Ins.  Co.  T.  Oagen,  38  Ind.  App.  680.  76  N.  E. 
927. 

Where  a  general  allegation  of  performance 
by  plaintiff  Is  made  in  a  complaint  on  an  in- 
surance policy,  a  particular  averment  which 
does  not  contradict  such  allegation  does  not 
iiHure  the  complaint — Id. 

A  complaint  on  an  insurance  policy,  alleg- 
ing that  plaintiff  "has  dnly  performed  all  the 
conditions  on  his  part  to  be  performed,"  suffi- 
ciently alleges  perfonnance  by  plaintiff;  thr 
word  "duly"  neither  adding  to,  nor  detracting 
from,  such  allegation. — Id. 

A  complaint  on  an  insurance  policy,  al- 
leging that  plaintiff  "has  performed  all  the 
conditions  on  his  part  to  be  performed,"  suffi- 
ciently advises  defendant  and  the  court  that 
the  conditions  mentioned  refer  to  the  condi- 
tions of  the  policy  sued  on.— Id. 

Under  Bums*  Ann.  St  1001.  S  341.  subd. 
2,  providing  that  the  complaint  shall  contain  a 
statement  the  facta  constituting  a  cause  of 
action  in  such  manner  aa  to  enable  a  person  of 
common  understanding  to  know  what  is  intend- 
ed, and  section  373,  declaring  that  in  pleading 
the  performance  of  a  condition  precedent  in  a 
contract  it'  shall  be  sufficient  to  allege  generally 
that  the  party  perfonned  all  conditions  on  his 
part,  a  complaint  in  an  action  on  a  fire  policy, 
which  alleges  that  plaintiff  has  duly  performed 
all  the  conditions  on  his  part  to  be  performed, 
that  on  July  5th  the  building  insured  was  total- 
ly destroyed  by  fire,  that  plaintiff  on  July  12th 
gave  the  insurer  written  notice  of  the  loss  at 
a  designated  office  of  the  insurer,  and  on  Sep- 
tember 2d  gave  it  due  proof  of  loss  as  called  for 
in  the  policy,  sufficiently  alleges  as  against  a 
demurrer  performance  of  the  conditions  of  the 
policy  providing  that  the  insured  in  case  of 
loss  shall,  within  15  days,  give  the  insurer  no- 
tice thereof  at  the  designated  office,  and  within 
60  days  thereafter  shall  render  to  such  office 
proofs  of  the  actual  cash  value  at  the  time  of 
the  loss  of  any  property  on  which  loss  is  claim- 
ed.-Id. 

[ZE]    (App.  1S08) 

Under  Bums'  Ann.  St  1901,  {  373,  pro- 
viding that  in  pleading  perfonnance  of  a  con- 
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dition  precedent  tn  a  contract,  It  shall  be  suffi- 
cient to  allege  generally  that  the  party  per- 
formed all  the  conditions  on  his  part,  an  allega- 
tion in  a  complaint  on  an  accident  Insurance 
policy  that  plaintiff  had  performed  all  the  con- 
ditiona  precedent  to  her  right  to  sue  on  the 
policy  was  safficient  to  show  compliance  with 
a  provision  for  the  expiration  of  three  months 
before  bringing  action. — Pbomix  Accident  & 
Sick  Benefit  Ass'n  r.  Latbroi^  41  Ind.  App. 
141,  81  N.  E.  22T. 

Fob  Cases  fbom  0th kb  States, 

See  28  Cent.  Dig.   Insurance,  S| 

1596,  1598,  1603-1600,  1608. 
Bee,  also.  1  Cyc  p.  280.  15  Cyc  pp.  1040, 
1041,  19  Cyc.  pp.  921,  923,  23  Cyc.  p. 
918,  26  Cyc.  p.  719. 

1 635.         £oss  mmd  wmm9  tkereof . 

[a]  (Sup.  1871) 

Where  a  schedule  filed  with  a  complaint 
on  a  policy  of  insurance  seta  out  the  items  ^de- 
stroyed by  fire  and  the  value  of  each,  as  well 
as  the  aggregate  value,  the  complaint  sufficient- 
ly shows  that  the  plaintiff  has  been  damaged.— 
Aurora  Fire  Ins.  Co.  v.  Johnson,  46  Ind.  315; 
Germania  Ins.  Co.  t.  Same,  46  Ind.  331. 

[b]  (Sap.  1881) 

A  complaint  on  an  fnsmanee  policy  bind- 
Ing  tbe  insurer  to  pay  the  loss,  not  exceeding 
the  sum  insured  nor  the  actual  cash  value  of 
the  proper^,  la  not  bad  because  it  fails  to 
state  the  value  of  tbe  property;  it  stating  a 
lOBB  under  the  policy  and  specifying  tbe  amount 
lost  upon  each  of  tbe  articles  Insared.— Ameri- 
can Ins.  Oo.  T.  Leonard,  80  Ind.  272. 

Ee]    (Snp.  1881) 

Is  an  action  on  a  fire  policy  for  loss  of 
a  dwelling  house,  a  complaint  was  not  demur- 
rable for  failure  to  aver  the  value  of  tlie  house, 
since  plaintiff  woald-be  entitled  to  recover  nomi- 
nal damages  on  the  presumption  that  the  house 
was  of  some  value.— ^tna  Ins.  Co.  t.  Black. 
80  Ind.  513. 

[d]    (Snp.  1SS2) 

In  a  suit  on  a  fire  Insurance  policy  the 
value  of  tbe  property  at  the  time  of  the  loss 
must  be  alleged,  but  not  at  the  taking  out  of 
the  policy.— Phaeoiz  Ins.  Co.  t.  Benton,  87  Ind. 
132. 

[•}    (Sap.  18M) 

A  complaint  on  a  marine  Insurance  policy, 
by  whose  terms  the  company  is  liable  for  any 
loss  occasioned  by  fire,  except  when  caused  by 
explosion  of  boiler,  and  except  as  limited  by 
the  warranties  therein  contained,  la  sufficient 
If  It  alleges  that  tbe  loss  was  caused  by  fire 
not  arising  from  the  explosion  of  any  boiler, 
and  that  the  insured  had  performed  all  the 
conditions  of  the  contract  on  their  part,  with- 
out alleging  In  specific  terms  that  the  loss  did 
not  occur  because  of  the  breach  of  some  one 
or  more  of  the  warranties.— Louisville  Under- 


writera  T.  Durland,  123  Ind.  544,  24  N.  E.  221, 
7  L.  B.  A.  30a 

in     (App.  1886) 

A  complaint  In  an  action  on  a  life  in. 
surance  policy  insuring  inaured  against  deatb 
from  "external,  violent,  and  acddental"  means 
must  show  that  the  Injuries  candng  insured's 
death  were  "accidentally"  lecdved.- Newman 
V.  Baitway  Officials'  it  Employes'  Aee,  Air'n. 
15  Ind.  App.  29,  42  N.  E.  650. 

[£]    (4pp.  1899) 

A  complaint  on  an  accident  policy,  stat- 
ing plaintiff's  disability  in  tbe  language  of  the 
policy,  is  sufficient,  since  mere  evidentiary  facts 
should  not  be  pleaded.— McElfresh  v.  Odd  Ffl- 
lows  Acc  Go.  of  Boston,  52  M.  E.  819,  21  lod. 
App.  557. 

[h]  (App.  1899) 

Ad  averment  that  insured's  death  result- 
ed solely  from  physical  bodily  injuries  proceed- 
ing from  and  inflicted  by  external,  violent,  and 
accidental  means,  producing  inuoediate  death, 
sufficiently  shows  an  accidental  death,  within 
a  policy  requiring  a  claim  to  arise  as  the  di- 
rect result  of  physical  bodily  injury  nndonbted- 
ly  proceeding  from  external,  violent,  and  acci- 
dental means.— Railway  Officiala'  &  Employes' 
Acc  Ass'n  V.  Amutrong,  63  N.  E.  1037,  22 
Ind.  App.  406. 

[i]  (App.  1804) 

Where  it  was  averred  that  burglara  broke 
into  plaintiff's  building  and  broke  a  safe  by 
working  the  combination  and  lock  on  the  outer 
door  of  the  safe,  and  did  then,  by  the  use  of 
tools  and  explosives,  break  into  the  money 
drawer  on  the  inside  of  the  safe,  breaking  tbe 
lock  therefrom,  and  extracting  tbe  drawer  from 
the  safe,  taking  therefrom  money,  etc.,  tbe 
complaint  stated  a  loss  within  the  policy  insur- 
ing against  loss  by  the  felonious  abstraction  of 
money  by  burglars  from  a  safe  described,  after 
entry  into  tbe  same,  effected  by  tbe  use  of 
tools  or  explosives  directly  thereon.— Fidelity  & 
Casualty  Co.  of  New  York  T.  Sanders,  70  N.  E. 
167,  32  Ind.  App.  44& 

[JJ  (App.  im) 

A  complaint  on  an  accident  policy,  which 
stated  that  plaintiff,  after  the  injury,  was  im- 
mediately and  continuously  disabled,  and  inca- 
pacitated from  business,  and  so  remained  whol- 
ly incapacitated  and  prevented  from  perform- 
ing any  work  for  15  months,  was  not  objec- 
tionable on  the  ground  that  it  failed  to  aver 
that  the  disability  resulted  immediately  from 
the  injury. — Pacific  Mat.  Life  Ins.  Co^  v.  Bran- 
ham,  70  N.  B.  174,  34  Ind.  App.  213. 

[k]     (Sap.  UOB) 

A  complaint  on  an  Insurance  policy  allied 
that  plaintiff  and  defendant,  tbnra^  the  tat- 
ter's adjuster,  ascertained  the  amount  of  tbe 
loss,  and  agreed  upon  tbe  same ;  tiiat  thereafter 
defendant  examined  plaintiff  under  oatb  as  to 
the  amount  of  the  loss,  and  entered  into  a  writ- 
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ten  agreemcDt  fixing  the  loas  at  the  sum  fixed 

by  the  adjuster,  and  agreed  to  pay  plaintiff 
the  amount  fixed.  The  adjuster's  agreement, 
made  a  part  of  the  complaint,  and  signed  by 
plaintiff  and  defeadeat,  stipulated  that  the 
amount  of  the  loss  was  concluBively  agreed  to 
be  a  certain  sum.  Held,  that  the  complaint 
and  adjuster's  agreement  taken  t<^ether  ren- 
dered any  further  allegation  as  to  the  value 
of  the  property  at  the  time  of  the  fire  nnnecea- 
Fary.— Fireman's  Fund  Ids.  Co.  t.  Finklestein, 
73  N.  B.  814,  161  Ind.  876. 

m  (APP.1NB) 
A  complaint^  in  an  action  OQ  an  accident 
insurance  policy,  which  altegea  that  decedent 
was  kfUed  by  being  ran  over  by  a  locomotive, 
BufficieDtly  diow«  that  the  injury  was  caused 
solely  by  "exteroal,  Tiolent  and  acddental 
means,"  and  that  there  were  'Mslble  .marks  upon 
the  body"  by  reason  (rf  such  injury,  to  comply 
with  the  conditions  of  the  poUcy^Phceniz  Ac- 
ddent  ft  Si^  Benefit  Ass'n  t.  Lathn^,  41  Ind. 
App.  141,  81  N.  E.  227. 

For  Cases  fbou  Otheb  Statkb, 

BXE  28  Gent.  Dig.  Insorancet  H  IWO- 
1602. 

See,  also,  10  Gya  p.  024,  26  Oyc.  p.  719. 


i  636.    Other  insnrMiee. 

[a]    (Smp.  1S87) 

A  complaint  upon  an  insurance  policy  al- 
leging an  express  agreement  permitting  the 
plaintiff  to  take  additional  insurance  in  any 
other  company,  which  agreement  the  company 
promised  to  insert  in  the  policy,  but  failed  to 
do  80,  and  that,  relying  thereon,  the  plaintiff 
did  take  out  additional  insurance,  is  insufficient 
upon  demurrer,  where  the  policy  provides  that 
such  permission  must  he  indorsed  thereon,  for 
not  showing,  if  made  before  the  execution  of 
the  policy,  that  the  plaintiff  was  induced  to  ac- 
cept it  without  knowledge  that  the  stipulation 
was  not  inserted,  or,  if  after,  for  not  showing 
that  the  assured  bad  presented  the  policy  to 
the  company,  and  requested  the  insertion  of 
such  stipulation,  or  that  the  company  had  no- 
tice of  such  additional  insurance.— Havens  v. 
Home  Ins.  Co..  Ul  Ind.  90,  12  N.  E.  137,  60 
Am.  St  Rep.  689. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dio.  Insurance,  {  lo07. 

S  639.           -Antloipatins  defenses. 

W  (Sap.  1S90) 
It  is  not  required  of  plaintiff  in  an  action 
on  an  insurance  policy  that  he  in  his  com* 
plaint  negative  warranties  and  exceptions  stat- 
ed in  the  policy.  If  the  loss  Is  within  a  war- 
ranty or  exception,  it  is  matter  of  defense, 
which  mnst  be  pleaded  affirmatively  by  defend- 
ant—Louisville Underwriters  v.  Durland,  24 
N.  E.  221,  123  Ind.  544,  7  L.  E.  A.  399. 


[b]  (Sap.  1908) 

A  complaint  in  an  action  on  a  life  policy 
by  the  assignee  thereof  need  not  negative  the 
defense  that  the  asrignment  is  void  as  a  wager- 
ing transaction.— Davis  v.  Brown,  &i  M.  E. 
908.  159  Ind.  044. 

Fob  Cases  fbou  Othbs  States, 

Sbs  28  Cent.  Dig.  Insnrance,  SI  1S64, 

1583,  1598. 
See,  also,  25  Cyc.  p.  ftL7;  note,  4  U  B. 
A.  (N.  S.)  636. 

S  640.  Plea,  answer,  «r  aftdavlt  of  de- 
fense. 

Aider  by  verdict  or  judgment,  see  Pleading, 

§  434. 

Consistency  or  repugnancy  of  allegations,  see 

Pleading,  {  21. 
Motion  to  make  more  definite  and  certain,  see 

(Pleading,  fi  367. 
Necessity    for    pleading    counterclaim,  see 

Pleading,  §  139. 
Pleading  matters  of  &Cct  or  conclusions,  see 

Pleading,  $  a 

la.]    (Sup.  186S) 

A  question  In  the  survey  was:  "Are  the 
outside  walls  brick  or  stone?"  The  answer 
was :  "Brick."  To  this  question  there  was  a 
note,  as  follows:  "If  the  building  be  wood, 
omit  replies  to  these  questions."  The  breach  of 
the  warranty  alleged  was  "that  the  outside 
walls  were  not  all  brick."  Held,  that  the  point 
of  the  question  was  whether  the  walls  were  of 
wood,  or  of  the  more  indestructible  material, 
brick  or  stone,  and  that  the  breach  was  not 
well  alleged,  because  it  was  not  averred  that 
any  part  of  the  walls  was  not  of  stone  or  brick. 
—Cox  T.  MtnA  Ins.  Co.,  20  Ind.  586. 

[b]  An  answer  alleging  that  plaintiff  negli- 
gently stood  by  and  permitted  the  proi>erty  to 
be  consumed,  and  made  no  reasonable  exertion 
to  prevent  the  fire  or  save  the  property,  is  bad 
where  it  is  not  averred  that  it  was  within  his 
power  to  have  prevented  the  fire  or  loss  of  the 
property.— (Sup.  1874)  Aurora  Fire  Ins.  Co.  v. 
Johnson,  46  Ind.  315;  (1874)  Germania  Ins.  Co. 
V.  Same,  46  Ind.  331;  (App.  1905)  Home  Ins. 
Co.  of  New  York  v.  Overturf,  74  N.  E.  47,  35 
Ind.  App.  361. 

[c]  (Sup.  1874) 

An  answer  to  a  suit  on  an  insurance  pol- 
icy, that  the  plaintiff  fraudulently  stated  the 
amount  of  loss  to  be  greater  than  it  was,  with- 
out showing  that  the  statement  was  made  to 
the  insurance  company  or  Its  agent,  or  in  any 
transaction  in  relation  to  the  loss,  is  bad.— 
Aurora  Fire  Ins.  Co.  v.  Johnson,  40  Ind.  315; 
Germania  Ins.  Co.  v.  Same,  Id.  331. 

Where  the  conditions  of  a  policy  of  insur- 
ance require  the  insured,  in  case  of  loss,  to  pro- 
duce his  books  of  account  and  other  vouchers  in 
support  of  his  claim,  and  permit  copies  and  ex- 
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tracts  thereof  to  be  made,  whenever  required  in 
writing,  an  answer  allegiog  a  refusal  to  pro- 
duce them  without  alleging  a  request  in  writiug 
is  bad.— Id. 

Where  a  policy  of  insurance  njakea  it  the 
duty  of  the  insured  in  case  of  loss  to  submit  to 
an  examination  under  oath  by  the  agent  or  at- 
torney of  the  insurance  company,  an  answer  al- 
leging generally  a  refusal  to  submit  to  an  ex- 
aminatioD,  without  showing  when  or  by  whom 
the  request  was  made,  or  that  a  time  or  place 
was  named  for  such  examinatioo,  is  bad.— Id. 

[d]    (Sap.  1SS5) 

Where  a  mortgage  clause  inserted  in  a  poli- 
cy stated  that  it  was  agreed  that  the  mortgagee 
was  to  notify  the  company  of  any  change  of 
owccrNhip  or  increase  of  hazard  which  shall 
come  to  his  knowledge,  an  answer,  in  an  action 
on  the  policy,  averring  that  a  suit  was  com- 
menced for  the  foreclosure  of  the  mortgage 
without  any  notice  to  the  company,  and  that 
such  suit  was  being  prosecuted  at  the  time  the 
loss  occurred,  without  the  knowledge  of  the 
company,  whereby  the  risk  of  loss  by  fire  to 
the  property  was  greatly  increased,  and  there- 
by, by  the  terms  of  the  policy,  such  contract  of 
insurance  became  void,  was  bad  on  demurrer 
becHuse  the  precedent  facts  averred  in  the  para- 
graph were  not  sufficient  to  authorize  the  plead- 
er's cnnclufiion.— Phenix  Ins.  Co.  of  Brooklyn 
V.  T'^nion  Mut  Life  Ins.  Co.  of  Alaine.  101  Ind. 
302. 

[«]     (Sap.  1890) 

In  an  action  on  a  policy  containing  a  con- 
dition that  it  shall  be  void  if  the  property  be- 
comes vacant,  an  answer  alleging  tbat  the  house 
was  occupied  when  the  policy  was  issned,  that 
It  became  vacant  in  violation  of  the  condition 
-of  the  policy,  and  was  bnraed  while  vacant, 
and  denying  that  there  was  any  mistake  in 
initting  such  condition  in  the  policy  states  a 
good  defensc-^Rogen  t.  Pheoiz  Ins.  Co.  of 
Brooklyn.  121  Ind.  670.  23  N.  E.  408. 

[f]    (Sap.  1892) 

In  an  action  on  an  insurance  policy  con- 
taining a  condition  avoiding  it  If  the  assured 
should  obtain  other  insurance  without  the  con- 
sent of  the  company,  where  a  copy  of  the  policy 
is  filed  with  the  complaint,  a  special  answer  in 
confession  and  avoidance  setting  up  a  violation 
of  such  condition  is  not  demurrable  because  a 
copy  of  the  policy  is  not  filed  with  it — Replogle 
V.  American  Ins.  Co.,  31  N.  E.  947,  132  lud. 
300. 

[■1  (8ap.l8«) 
In  an  action  on  an  insnrance  policy  the 
asmired  alleged  tiiat  defendant's  agmt  under- 
took to  fill  in  the  application  foe  him.  and  that, 
although  he  informed  the  agent  that  the  prop- 
erty was  mortgaged,  the  iattw  stated  it 
waa  nnlncuml)ered.  Hdd,  that  a  paragraph  of 
the  answer,  merely  alleging  the  existence  of  the 
mortgage,  was  demurrable,  as  tt  confessed  the 
allegationa  of  the  complaint  as  to  the  filling  np 
of  the  application  without  avoiding  them. — 


Bowlua  T.  Phenix  Ins.  Co.  of  Brooklyn,  133 
Ind.  106,  32  N.  E.  319,  20  L.  K.  A.  400. 

In  an  action  on  an  insurance  policy,  where 
no  fraud  is  averred,  an  answer  alleging  that 
the  insured  made  an  overvaluation  of  tiia  prop- 
erty, and  thus  forfeited  his  policy,  is  insnffi- 
cient,  though  it  may  be  true  ttiat  an  overvalu- 
ation so  gross  as  to  authorize  the  inference, 
taken  in  connection  with  other  circumstances, 
of  an  intention  to  mislead,  wonld  aT<ud  the 
policy.— Id. 

[b]  (App.Utt) 
Where  the  policy  is  made  the  basia  of  the 
action,  and  set  out  with  the  complaint,  it  need 
not  be  set  out  with  the  answer.— Germania 
Fire  Ins.  Co.  t.  Deckard,  3  Ind.  App.  361,  28 
X.  E.  868. 

Dl  (Ap».l«93} 
In  an  action  against  a  tornado  insar- 
ance  company,  an  answer  is  insufficient  which 
alleges  that  defendant  and  the  assured,  after 
investigation,  were  satisfied  tbat  a  company 
which  owned  a  ateamboat  which  was  forced 
against  the  property  by  high  wind  was  liable  on 
account  of  negligence;  that  the  assnred  rfected 
to  and  did  bring  an  action  against  the  lattn. 
but  was  unsuccessful;  and  tliat  the  assured  did 
not  assign  to  defendant  all  Its  rights  to  reoovwr 
from  any  other  person  or  corporaaon  for  such 
loss,  as  provided  by  the  policy,  but  had  sought 
to  recover  from  the  ateamboat  company  in  its 
own  right, — since  such  answer  does  not  show 
a  release  of  defendant  from  liability. — Queen 
Ina.  Co.  V.  Hudnut  Co.  of  Liverpool,  8  Ind. 
App.  22,  35  N.  E.  S97. 

U]    (App.  1895) 

In  an  action  on  a  policy  insuring  a  stock 
of  drugs,  averments  in  the  answer  tibat  the  in- 
snred  changed  his  business,  in  that  be  conduct- 
ed the  business  of  selling  liqnors  without  a  license, 
"and  caused  the  risk  to  be  changed  from  haz- 
ard to  extra  hasard,'*  does  not  aver  I2iat  tiie 
risk  was  increased  by  the  change  in  bnrineaa.— 
.^tna  Ins.  Co.  of  Hartford,  Conn.,  t.  Norman, 

12  Ind.  App.  652,  40  N.  E.  1116. 

In  an  action  on  a  policy  insuring  the  stock 
of  a  drug  store,  providing  that,  if  the  hazard  be 
increased  by  the  insured,  the  policy  should  be  void, 
an  averment  in  the  answer  that  the  insured 
changed  his  business  by  illegally  Helling  liquors, 
and  that,  by  reason  of  said  change,  the  risk  be- 
came more  hazardous,  is  suffidently  broad  to  cm- 
atitute  a  defense  to  the  action.— Id. 

[k]  {App.l8S$> 

Demurrer  to  a  plea  in  abatement,  arer- 
ring  failure  to  famish  proof  of  loss,  is  property 
sustained,  defendant  being  entitled,  ooder  Its 
general  denial,  to  show  that  the  condition  of  the 
policy  as  to  proof  of  loss  bad  not  eithw  been 
complied  with  or  waived,  as  alleged  by  the  com- 
plaint—Manchester ii^re  Assar.  Co.  v.  Glenn. 

13  Ind.  App.  305,  40  N.  E.  026,  41  N.  E.  847. 
55  Am.  St  Rep.  225;  North  British  &  Ameri- 
can Ins.  Co.  T.  Same,  18  Ind.  App.  689^  40  M. 
B.  927. 
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[11  (App.  1SS5) 
In  an  action  on  a  fire  policy,  the  answer 
alleged  that  when  the  policy  was  issued  the 
buildings  were  used  aa  tenements;  that  before 
the  loss  occorred  the  insured,  intending  to  use 
them  for  other  purposes,  gave  notice  to  qnit  to 
the  tenants,  aud  that  some  of  them  left;  that 
these  facts  increased  the  risk.  Held,  that  a 
demurrer  was  properly  sustained,  as  the  answer 
did  not  allege  sufficient  facta  to  establish  a 
forfeiture,  under  a  stipulation  in  the  policy 
making  it  void  *'if  the  hazard  be  increased  by 
meana  within  the  control"  of  the  insured.— Ger- 
mania  Fire  Ins.  Co.  T.  Steward  13  Ind.  App. 
«27,  42  N.  E.  28a 

[ml    (App.  ISM) 

In  an  action  on  a  fire  policy  by  the  in- 
Bnred's  assignee,  creditors  of  tbe  insared,  on 
their  petition,  were  made  defendants,  a.nd  filed 
an  answer  alleging  that  they  had  commenced 
an  action  in  a  foreign  state  against  the  as- 
signor for  tbe  amount  due  them,  and  garnished 
the  insurance  company;  that  such  suit  wa» 
still  pending;  that  the  money  due  from  auch 
company  was  due  to  such  assignor,  and  not 
to  plaintiff;  that  no  legal  assignment  was  made 
to  plaintiff  prior  to  the  service  of  the  garnish- 
ment; that  the  pretended  assignment  was  made 
to  defraud  the  assignor's  creditors;  and  that 
such  assignor  was  insolvent.  The  answer  pray- 
ed that  the  action  be  dismissed,  etc.  Betd,  that 
auch  answer  was  insufficient,  either  ~aa  a  plea 
in  bar,  or  as  a  cross  complaint  to  recover  judg- 
ment against  the  assignor,  or  to  set  aside  the 
transfer  by  him  to  plaintiff.— Estey  v.  Barnes, 
14  Ind.  App.  446,  42  N.  E.  111& 

[□1    (App.  18S7) 

An  allegation  in  the  answer  "that  plain- 
tiff procured  to  be  issued  to  her  a  policy  of 
insurance"  i»  equiralent  to  an  allegation  of  de- 
livery to  and  acceptance  of  such  policy  by 
plaintiff.— Sisk  v.  Citizens'  Ids.  Co.,  45  N.  E. 
SOI.  16  Ind.  App.  5GS. 

The  policy  provided  that  the  beat  endeavor 
of  the  insured  should  be  used  in  protecting  the 
property  from  damage  at  and  after  the  fire, 
and  that  the  company  should  not  be  liable  for 
damage  caused  by  failure  to  do  so.  The  an- 
swer alleged  that  the  property  became  very 
wet  from  the  water  thrown  thereon  to  extin- 
guish the  fire,  that  plaintiff  made  no  endeavor 
to  dry  or  clean  the  same,  and  that,  if  it  had 
been  properly  cared  for,  the  damage  would  not 
have  exceeded  (100.  Held,  that  the  answer 
was  good  as  admitting  (100  damages,  and  set- 
ting out  such  facts  as  a  defense  to  the  excess 
only.— Id. 

In  an  action  on  a  fire  policy,  which  pro- 
vides that  it  shall  be  void  in  case  of  addition- 
al insurance,  unless  consent  in  writing  is  in- 
dorsed on  it  by  the  company,  an  answer  which 
alleges  that  additional  Insurance  was  procured 
by  plaintiff  without  defendant's  consent  being 
BO  indorsed  In  writing  is  good  without  alleg- 
ing that  such  consent  was  not  given  in  any 
other  manner.— Id. 


[o]     (App.  1897) 

An  answer  alleging  a  forfeiture  of  the 
policy  sued  on  must  affirmatively  show  con- 
formance to  the  prescribed  method  of  making 
such  forfeiture. — Union  Cent.  Life  Ins.  Co.  v. 
Jones,  47  N.  E.  842,  17  Ind.  App.  502. 

[p]    (App.  u») 

la  an  action  on  a  policy  issued  in  consid- 
eration of  representations  made  in  the  applica- 
tion, insarer  need  not  allege  that  it  was  im- 
posed on  or  was  Induced  to  issue  the  policy  by 
false  statements  in  the  application  as  to  appli- 
cant's health.— Northwestem  Lite  Asaur.  Co.  v. 
Bodnrtha.  53  N.  R  787.  23  Ind.  App.  121,  77 
Am.  St.  Rep.  414. 

[q]    (App.  1901) 

In  an  action  on  a  policy,  where  the  com- 
plaint averred  that  plaintiff  had  performed  ajl 
the  conditions  of  the  contract,  the  policy  being 
made  a  part  of  the  complaint,  and  the  general 
denial  was  pleaded,  it  was  not  error  to  sus- 
tain a  demurrer  to  a  paragraph  of  the  answer 
which  alleged  the  nonperformance  by  tbe  plain- 
tiff of  certain  conditions  in  the  policy,  since 
such  facts  were  provable  under  the  general  de- 
nial.—North  British  &  Mercantile  Ins.  Co.  v. 
Rudy,  60  N.  E.  9,  26  Ind.  App.  472. 

[r]    (App.  1902) 

The  allegation,  in  an  answer  in  an  action 
for  insurance  on  a  bouse,  that  there  was  a 
dispute  between  plaintiff  and  another  as  to  tbe 
ownership  of  the  bouse,  presents  no  defense. — 
Farmers'  Mut.  Fire  Ins.  Co,  v.  Yetter,  65  N. 
E.  762.  80  Ind.  App.  187. 

A  paragraph  of  an  answer  in  an  action 
for  insurance  on  a  house,  which,  in  addition  to 
denying  plaintifTs  ownership,  alleged  in  bis 
complaint  and  necessary  for  his  recovery,  alleg- 
ed a  misrepresentation  as  to  the  amount  of  in- 
cumbrances on  the  innured  property,  will  be 
regarded  as  only  a  traverse  of  the  cause  of  ac- 
tion stated  in  the  complaint.— Id. 

[8]  (APP.19M) 
In  an  action  on  an  insurance  policy,  a 
paragraph  of  the  answer  alleging  that  plain- 
tiff swore  falsely  in  the  specifications  furnish- 
ed by  him,  but  averring  no  fact  showing  fraud, 
stated  no  defense.— Phoenix  Ins.  Go.  of  Brook- 
lyn, N.  Y.,  V.  McAtee,  70  N.  E.  947,  33  Ind. 
App.  106. 

In  an  action  on  an  insurance  policy,  a  par- 
agraph of  the  answer  alleging  that  plaintiff 
committed  fraud  tn  making  certain  false  state- 
ments contained  in  the  plans  and  specifications 
sworn  to  by  plaintiff,  but  in  support  of  which 
no  copy  of  the  specifications  was  filed,  stated 
no  defense.— Id 

[t]  (Sop.  1907) 
In  an  action  on  an  Insurance  policy,  an 
answer  in  avoidance  because  of  a  condition 
broken  must  set  out  such  condition,  alleging 
a  breach  thereof,  and  the  acts  done  by  the 
company  in  pursuance  of  its  election  to  avoid 
the  policy.— Olens  Falls  Ins.  Co.  v.  Michael, 
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IGl  Ind.  74  N.  G.  9G4,  79  N.  B.  905, 
8  L.  R.  A.  (N.  S.)  70S. 

[Ul  (App.1907) 

An  aaawer,  seeking  to  aroid  a  policy  for 
breach  of  conditions,  must  allege  an  electloa  on 
the  part  of  the  ioaurer  to  avoid  it  and  also  a 
seasonable  return  of  the  premiums  received. — 
JEtna  Life  Ins.  Co.  v.  Bockting,  39  Ind.  App. 
580,  79  N.  524. 

W    (Ap».  urn 

Allegations  of  the  answer  In  an  action  on 
a  fire  policy  that  insured  placed  stores  in  a 
barn,  filled  them  with  gasoline,  lighted  them, 
and  negligently  and  carelessly  left  them  bum* 
ing.  in  violation  of  the  policy,  and  that  he  did 
such  arts  "willfully  and  carelessly,"  whereby 
the  building  was  fired  from  the  stovos,  merely 
alleged  negligence,  and  not  that  the  insured 
did  them  with  the  intention  to  destroy  the 
property,  so  as  to  avoid  the  policy  on  that 
ground.— Farmers'  Mut.  Fire  Ins.  Co.  T.  Hill, 
91  N.  E.  3C1. 

[w]    (App.  1910) 

Id  an  action  on  a  life  insurance  policy, 
paragraphs  of  the  answer  pleading  an  alleged 
rescission  of  the  policy  for  breaches  of  war- 
ranty, without  alleging  a  return  of  the  premi- 
ums paid,  or  an  offer  to  return  the  same,  on 
discovery  of  the  alleged  breach  were  demurra- 
ble for  want  of  facts.— American  Cent  Life 
Ins.  Co.  V.  Rosenstein,  92  N.  E.  380. 

Fob  Cases  fbou  Other  States, 

See  '2S  Cent.  Dio.  Insurance,  |f  1534, 
1G09-1G12,  1G14-1G24. 

See,  also,  1  Cyc.  pp.  2S.7.  '2SS,  15  Cyc,  p. 
1040.  19  Cyc.  pp.  52.-).  y2(t-y28,  25  Cyc 
pp.  920,  921,  1521,  2B  Cyc.  p.  720. 

§641.  Replloation  or  reply  and  anbse- 
qaent  pleadings. 

Departure,  see  Pleading,  i  ISO. 

[a]  (Sup.  13T4) 

Where  an  answer  to  a  suit  on  a  policy  of 
insurance  covering  materials  and  machinery 
used  in  manufacturing  tobacL-o  alleges  that  the 
risk  has  been  materially  increased  by  using 
the  third  story  of  the  building  occupied  as  a 
storeroom  for  old  boxes,  casks,  and  rubbish,  a 
reply  that  the  boxes,  etc.,  were  used  and  were 
nocos.<nry  materials  in  the  business  and  consti- 
tuted a  part  of  the  risk  insured  against,  is 
good.— Aurora  Tire  Ins.  Co.  v.  Johnaon,  40 
Ind.  315;  Germania  Ins.  Co.  t.  Same,  40  Ind. 
331. 

[b]  (Sap.  18S3) 

A  reply  to  an  answer  setting  up  an  award 
of  arbitrators  determining  the  amount  of  loss 
under  a  policy  was  insufficient  where  it  did  not 
allege  that  the  interest  or  prejudice  of  one  of 
the  arbitrators  did  not  come  to  plaintifTs 
linowledge  until  it  was  too  late  to  revoke  the 
submission.— MeCurdy  v.  Bowes,  SS  Ind.  583. 


Id  (Sap.  ISSi) 
Where,  tn  an  action  on  a  life  policy,  the 
answer  alleged  that  the  insured  did  not  pay 
either  of  the  annual  premiums  due  from  him 
in  money,  but  paid  one-half  of  the  first  premi- 
um in  money,  and  executed  his  note  for  the  re- 
mainder, and  that,  when  the  second  annua! 
premium  became  due,  be  paid  one-half  of  it  in 
money  and  executed  his  note,  including  there- 
in the  amount  for  which  the  first  note  was  ex- 
ecuted and  one  half  of  the  second  premium, 
and  that  neither  the  principal  nor  interest  of 
the  note  bad  been  paid,  a  reply  allying  that 
the  note  was  received  as  a  payment  of  the  i»e- 
miums,  that  it  bad  long  been  the  custom  of 
the  company  to  apply  dividends  due  its  mem- 
bers to  the  payment  of  notes,  and  that  it  hail 
in  its  hands  dividends  due  the  insured  suffi- 
cient to  pay  the  note,  was  good.— Franklin  Life 
Ins.  Co.  V.  Wallace,  93  Ind.  7. 

[d]  (Sap.  UBS) 

la  an  action  on  a  policy  of  fire  insurance, 
an  answer  that  the  policy  was  void  because  of 
the  breach  of  condition  against  the  taking  of 
other  insurance  without  the  consent  of  the  io- 
Borer  la  not  met  and  avoided  by  a  reply  that 
the  second  policy,  provided  that  it  should  be 
void  in  case  the  insured  had  other  insurance 
without  the  consent  of  the  second  insurer,  and 
that  the  second  policy  had  been  taken  without 
the  consent  of  the  second  insurer  to  the  ex- 
istence of  the  first  policy.- American  Ins.  Cf. 
V.  Replogle,  15  N.  E.  810,  114  Ind.  L 

[e]  (Sap.  1S88> 

Where  the  company  answers  that  the  in- 
sured, plaintiffs'  assignor,  agreed  to  take  a  Ip^-i 
sum  than  was  due,  a  reply  that  such  agree- 
ment was  after  the  assignment  to  plaintiffs 
which  was  known  to  defendant,  and  that  plain- 
tiffs' assignor  and  the  adjusters  had  agrwl 
that,  if  plaintiffs  found  that  defendant  was  lia- 
ble to  the  extent  of  the  policy,  the  agreement 
to  take  a  less  sum  should  be  at  an  end,  is  goi»d. 
in  substance,  on  demurrer.- American  ('(-nt. 
Ins.  Co.  T.  Sweetser,  116  Ind.  37(^  19  N.  E. 
150. 

rn  (Sap.  ISflO) 
Where  the  policy  set  out  in  the  complaint 
provides  that  a  premium  note  shall  be  aceepte<l 
as  payment  only  until  maturity,  a  reply  which 
sets  up  that  the  note  was  accepted  as  abso- 
lute payment  Is  demurrable,  since  It  is  an  at- 
tempt to  contravene  a  written  contract  by  a 
contemporaneous  parol  agreement — Continen- 
tal Ins.  Go.  T.  Donuan,  125  Ind.  180,  25  X. 
E.  213. 

tv.  h]  (App.  18M) 

In  an  action  on  a  fire  policy,  defendant 
alleged  that  It  never  executed  the  policy,  and 
that  its  agent  who  issued  it  had  no  authority  to 
do  so.  because  it  was  a  prohibited  risk,  and  out- 
side of  his  territory.  The  reply  set  up  certain 
customa  obtaining  in  such  agent's  oflSce,  as  to  bis 
clerk's  ace^ting  risks  and  issuing  polides  for 
defendant  with  its  knowledge  and  consent;  that 
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the  policy  in  suit  was  so  issued;  and  that  de- 
fendant, with  fall  knowledge  of  all  the  facts, 
ratified  the  issuance  by  acceptance  of  the  pre- 
miom,  and  waived  the  restrictive  provisions  of  the 
policy  relative  to  the  agency.  Hdd,  that  the  re- 
ply was  not  open  to  the  objection  that  It  did  not 
meet  the  allegations  in  the  answer  as  to  the 
limitations  and  restrictions  of  the  agent's  au- 
thority as  to  territory  and  classes  of  risks,  unce 
the  ratification  set  up  by  the  reply  estopped  the 
company  from  denying  on  demurrer  the  validity 
of  the  policy. — German  Fire  Ins.  Co.  v.  Colum- 
bia EncausUc  Tile  Co.,  15  Ind.  App.  iXa,  4» 
N.  E.  41. 

[i]  (App.  1899) 
The  answer  setting  up  breach  of  warran- 
ties in  an  application  that  insured  had  not  used 
and  would  not  thereafter  use  intoxicants  to  ex- 
cess, a  reply  alleging  that  the  policy,  was  is- 
sued and  premiums  accepted  with  knowledge 
of  the  falsity  of  the  representations  was  de- 
murrable, as  not  going  to  the  entire  answer, 
since  it  failed  to  allege  that  the  insurer  bad 
knowledge  of  the  breach  of  the  promise  not  to 
use  liquors  to  excess  in  the  future,  and  accept- 
ed premiums  with  such  knowledge.— Northwest- 
em  Life  Assur.  Co.  v.  Bodnrtha,  53  N.  E.  787, 
23  Ind.  App.  121,  77  Am.  St.  Bep.  414. 

CJl  (App.  1899) 
In  an  action  on  a  fire  Insurance  policy,  a 
general  denial  by  plaintiff  to  an  answer  of  de- 
fendant setting  up  a  breach  of  the  conditions  of 
the  policy  tenders  no  issue  of  waiver  of  such 
conditions. — Ft.  Wayne  Ins.  Go.  j,  Irwin,  54 
N.  £.  817,  23  Ind.  App.  S3. 

[k]  (App.lS99) 
A  reply  to  an  answer  alleging  that  insnied 
Is  not  the  owner  of  the  property,  which  admits 
be  was  not  the  owner  of  the  legal  title,  but  fails 
to  allege  he  had  any  Insurable  interest,  or  any 
interest,  is  demurrable.— Franklin  Ins.  Co.  v. 
Wolff.  54  N.  R  772,  23  Ind.  App.  649. 

II]     (App.  1900) 

Where  the  abswer  alleged  that  the  insur- 
ance policy  sued  on  was  obtained  on  the  writ- 
ten application  of  plaintiff,  and  that  it  con- 
tained warranties  and  representations  which 
were  false  and  made  with  Intent  to  deceive  the 
company,  a  reply  which  averred  that  plaintiff 
did  not  live  near  the  property  and  was  not  ac- 
quainted with  it,  bat  that  defendan  'i  agent 
had  inttured  it  before  and  was  familiar  with  It, 
and  filled  out  the  blanks,  of  his  own  knowl- 
edge, to  which  plaintiff,  who  was  unable  to 
read  or  write,  made  his  mark,  waa  not  objec- 
tionable as  an  unverified  plea  of  non  est  fac- 
tum.—Home  Ins.  Co.  V.  Sylvester,  57  N.  R  9»1, 
25  Ind.  App.  207. 

Where  the  answer  alleged  that  the  insur- 
ance policy  sued  on  was  obtained  on  the  writ- 
ten application  of  plaintiff,  and  that  it  contain- 
ed warranties  and  representations  which  were 
false  and  made  with  intent  to  deceive  the  com- 
pany, a  rpply  which  averred  that  plaintiff  did  , 


not  live  near  the  property  and  was  not  ac- 
quainted with  it,  but  that  defendant's  agent 
bad  insured  it  before  and  was  familiar  with  it, 
and  filled  out  blanks  of  his  own  knowledge,  to 
which  defendant,  who  was  tinable  to  read  or 
write,  made  his  mark,  was  sufficient  to  avoid 
the  answer,  since  any  misstatements  in  the  ap- 
plicati<Hi  made  out  by  the  agent  of  the  com- 
pany will  be  imputed  to  it  and  not  to  plaintiff, 
and  it  cannot  take  advantage  of  a  wrong  com- 
mitted by  its  own  agent.— Id. 

[m]    (Sup.  1903) 

In  an  action  on  a  fire  policy,  the  insurer 
alleged  in  his  answer  that  the  policy  sued  on 
stipulated  that  it  should  be  void  if  the  interest 
of  the  insured  were  otherwise  than  uncondi- 
tional and  sole  ownership;  that  at  the  time  of 
the  issuance  of  the  policy  th'e  Insured  had  made 
a  conveyance  thereof  to  a  third  person.  The 
answer  also  averred  that  the  insured  represent- 
ed that  she  was  the  owner  of  the  property  in- 
sured ;  that  the  insurer  relied  on  such  repre- 
sentations, and  that  plaintiff  bad  previously  con- 
veyed the  property  to  a  third  person.  The  in- 
sured replied,  alleging  that  the  deed  to  the 
third  person  was  without  consideration,  that  it 
was  made  without  his  knowledge  or  consent, 
that  it  waa  never  delivered,  that  the  insured  re- 
tained possession  of  it  except  during  the  time 
it  was  being  recorded,  that  insured  retained 
possession  of  the  property  and  exercised  abso- 
lute dominion  over  it.  Held,  that  the  reply 
was  good  as  to  all  the  allegations  In  the  an- 
swer-Franklin Ins.  Co.  T.  Pelat,  68  N.  E.  188, 
81  Ind.  App.  880: 

[D]  (Sap.  1901) 
In  an  action  on  a  fire  policy,  In  which  de- 
fendant claimed  that  the  policy  was  void,  under 
a  provision  that  it  should  be  void  if  the  insured 
property  was  incumbered,  a  reply  alleging  that 
the  agent  who  wrote  the  policy  had  full  knowl- 
edge of  the  incumbrance  was  sufficient,  without 
other  allegations  which  it  contained,  to  the  ef- 
fect that  insured  had  no  knowledge  that  the  in- 
cumbrance would  avoid  the  policy,  and  that 
the  provision  for  such  forfeiture  waa  in  fine 
print,  and  waa  not  read  until  after  the  fire; 
and  hence  these  averments  were  merely  surplus- 
age, which  did  not  vitiate  the  reply.— German- 
American  Ins.  Co.  T.  Yeagley,  71  N.  E.  897, 
103  Ind.  OoJ. 

[o]    (Snp.  190e) . 

Where  death  from  the  disease  of  which  in- 
sured died  was  not  Insured  against,  a  reply  on 
the  theory  of  waiver  of  the  forfeiture  hy  breach 
of  condition  subsequent  is  bad,  where  it  does 
not  negative  knowledge  of  the  conditions  on  the 
part  of  the  plaintiffs;  an  estoppel  in  pais  being 
Impossible  where  both  parties  have  equal  knowl- 
edge.—Knights  &  I.*dies  of  Columbia  Ins.  Or- 
der V.  Shoaf,  10(5  Ind.  3G7,  77  N.  E.  738. 

In  an  action  on'  a  life  policy,  where  the 
answer  shows  death  from  a  disease  not  insured 
against  by  the  policy,  the  reply  must  show  facts 
snflldent  to  constitute  an  estoppel.— Id. 


TUa  Dicaat  la  eoatpUed  om  the  Kar-Mwnbar  Syatna.  Tor  txpU^i^^ 


INSURANCE,  XVIII,        K  Ind.  DI«.-Page  1014]        g  643 


[p]    (Sup.  1907) 

Where  a  fire  iDSiiraDce  company  pleaded 
in  abatement:  in  an  action  on  tbe  policy  that 
the  provision  for  an  appraisement  of  lots  had 
not  been  complied  with  or  waived,  and  plaintifF 
replied  that  the  company  had  unreasonably  de- 
layed such  appraisement,  the  reply  was  suffi- 
cient.— Providence  Washington  Ins.  v.  Wolf, 
lOS  Ind.  6»0,  80  N.  E.  2U,  120  Am.  St.  Itep. 
395. 

Fob  Casks  from  Otheb  States, 

See  28  Cest.   Dig.  Insurance,  §g  1554, 
I«av-1(JL»9. 

See,  also,  1  Cyc.  p.  288,  1»  Cyc.  pp.  928- 
930,  25  Cyc.  p.  922. 

§  642.  Demurrer. 

AdmissioDa  by  demurrer.  Bee  Pleading,  S  214. 
Effect  as  opeDing  record,  see   Pleading,  { 
217. 

Waiver  of  objections  to  rulings,  see  Plead- 
ing. §  417. 

[a]  (App.  1904) 

Where  tbe  complaint  in  an  action  against 
an  insurance  company  set  out  tbe  issuance  of  a 
fire  policy,  the  ownership  of  tbe  property,  its 
destruction  by  fire,  and  that  the  parties  dis- 
agreed as  to  the  amount  of  the  loss,  and  there- 
after alleged  that,  in  accordance  with  tbe  terms 
of  tbe  policy,  appraisers  were  appointed,  who 
made  an  award  fixing  the  amount  of  loss,  and 
a  recovery  of  this  amount  was  sought,  a  de- 
murrer on  the  ground  that  tbe  action  was  on 
tbe  iKflicy,  while  tbe  complaint  showed  that  the 
loss  was  settled  by  arbitratioo  and  award,  was 
properly  overruled. — PhGCDix  Ins,  Co.  of  Brook- 
lyn, N.  Y.,  V.  McAtee,  70  N.  E.  W7.  33  led. 
App.  100. 

Foe  Cases  from  Otiier  States, 

See  28  Cent.   Dig.  Insurance,  g§  15.">4, 
1030. 

See,  also,  19  Cyc.  p.  925,  25  Cye.  p.  922. 
S  643.  Amend«d  mmA  auppleBieBtal  plead- 

Additional  pleading,  see  Pleading,  fi  285. 
Sufficiency  of  amended  compIaiBt,  see  ante,  8 

031. 

.  [ft]     (Snp.  1874) 

Where,  in  an  action  on  an  insurance  pol- 
icy, the  copy  thereof  made  an  exhibit  in  tbe 
complaint  Is  neither  signed  nor  countersigned, 
an  amendment  thereof  on  tbe  trial  according  to 
tbe  original  policy  was  properly  allowed,  and 
cared  the  defect.— Mutual  Ben.  life  Ids.  Co.  t. 
Cannon,  48  Ind.  264. 

[b]  (App.  IBOl) 

Under  Bums"  Rev.  St.  1894,  8  399,  allow- 
ing tbe  court,  in  its  discretion,  to  correct  plead- 
ings if  the  amendment  does  not  substantially 
change  the  claim  or  defense,  it  was  not  an 
abuse  of  discretion  to  allow  tbe  plaintiff  in  an 
action  on  a  policy  to  amend  his  complaint  on 


the  trial,  after  the  jury  had  been  sworn,  and 
the  plaintiff  partially  examined  as  a  witness, 
by  adding  certain  averments  in  regard  to  the 
notice  given  by  plaintiff  to  defendant  as  to  tbe 
loss;  the  original  complaint  having  alleged  that 
defendant  had  performed  all  tbe  conditions  of 
tbe  contract  on  his  part.— North  British  &  Mer- 
cantile Ins.  Co.  T.  Rudy,  60  X.  E.  9,  26  Ind. 
App.  472. 

For  Cases  fboh  Otheb  States, 

See  28  Cent,  Dig.  Insurance,  IS  1.~>87, 

1013. 

See.  also,  19  Cyc.  pp.  930,  »31,  25  Cyc. 
p.  922,  26  Cyc.  p.  720. 

§  64S.  banes,  proofs,  and  Tarlaaoe. 

Evidence  admissible  under  general  denial,  see 

Pleading,  {  382. 

[a]    (Sap.  1ST3) 

In  the  absence  of  proper  averments,  evi- 
dence of  matters  excusing  delay  in  giving  notice 
of  an  injury  covered  by  an  accident  policy  is 
inadmis^ble.— Railway  Pass.  Assnr.  Co.  of 
Hartford  v.  Burwell,  44  led.  460. 

Pi]  (Sap.l8Sl) 
In  an  action  on  an  insnrance  policy,  where 
plaintiff  alleged  a  waiver  of  the  requirement  of 
the  policy  as  to  tbe  time  of  paying  premiums 
by  averring  a  long-continued  imstora,  and  also 
an  agreement  to  receive  premiums  at  any  time 
within  60  days  after  due.  and  also  alleged  that 
the  company  had  accepted  premiums  after  th»y 
were  due  tor  a  period  of  10  years  vtitb  knowl- 
edge that  the  premiums  bad  not  been  paid  nntil 
after  they  were  dne,  on  wbldi  conise  of  acdmi 
plaintiff  had  relied  and  acted.  It  was  not  neces- 
sary for  plaintiff  at  trial  to  prove  every  specific 
averment,  but  it  was  sufficient  to  prove  tbat 
tbe  terms  of  tbe  policy  bad  been  so  for  modi- 
fled  by  tbe  conduct  and  agreement  of  the  par- 
ties that  the  annual  premium  was  regarded  as 
not  being  payable  until  plaintiff  bad  been  given 
notice  and  until  (SO  days  had  elapsed  after  such 
notice.— Phoenix  Mut.  Life  Ins.  Co.  v.  Hinesley, 
75  Ind.  1. 

A  variance  between  a  complaint  on  a  life 
policy  and  premium  notes  adduced  in  evidence 
as  to  the  dates  when  by  their  terms  they  were 
made  payable  is  Immaterial,  where  it  was  evi- 
dently contemplated  by  the  parties  that,  not- 
withstanding tbe  dates  mentioned,  the  note^ 
should  never  be  paid  until  the  policy  should 
become  a  claim  against  the  insurer,  unless  soon- 
er paid  out  of  dividends  and  profits.— Id. 

[c]    (Sup.  IS89) 

The  complaint  alleged  an  executed  policy, 
a  copy  of  which  was  exhibited,  and  the  answer 
contained  a  general  denial  and  pleas  in  confes- 
sion and  avoidance,  but  did  not  put  the  execu- 
tion or  delivery  in  issue,  under  Rev.  St.  188L, 
g  364,  providing  that  a  written  instrument  upon 
which  a  pleading  is  founded  may  be  read  with- 
out proof  of  its  execution,  unless  it  be  denied 
by  a  sworn  pleading  or  affidavit.    Held,  that 
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evidence  as  to  the  execution  of  the  policy,  and 
of  the  Hgeot's  authority  to  deliver  it  without 
prepayment  of  premiums,  is  immateriali  there 
being  no  allegation  of  collusion  between  the 
agent  and  plaintiff. — Phoenix  las.  Co.  r.  Bowe, 
117  Ind.  202,  20  N.  E.  122. 

[d]    (Snp.  1891) 

In  an  action  on  the  policy,  where  defend- 
ant pleads  an  incumbrance  as  vitiating  the  pol- 
icy, plaintiff  cannot  raise  the  issue  of  waiver 
under  a  general  denial.— Continental  Ins.  Co.  v. 
Vanlue.  126  Ind.  410.  26  N.  E.  IVi,  10  L.  H. 
A.  843. 

[•]    (Bap.  1»1) 

In  an  action  on  a  policy,  the  complaint 
stated  that  a  note  given  for  an  annual  premium 
was  renewed  to  June  2d,  and  it  appeared  on 
the  trial  that  the  malcer  should  have  until  he 
could  realize  upon  sales  of  tile  during  the  "next 
tile  season,"  which  was  from  March  1st  to  the 
middle  of  June.  The  first  demand  for  payment 
of  the  note  was  made  on  the  27th  of  May,  writ- 
ten and  addressed  to  inaured  after  his  death, 
occurring  on  May  &th,  Heid,  that  there  was 
not  such  a  variance  between  the  pleading  and 
proof  as  to  justly  the  setting  aside  of  the  ver- 
dict, which  included  the  27th  day  of  May  with- 
in the  period  of  extension  in  the  time  of  pay- 
ment of  said  note.— Michigan  Mut.  Life  Ins. 
Co.  V.  Custer,  128  Ind.  25,  27  N.  E.  124. 

m  (APV.189S) 

In  an  action  on  a  fire  insurance  policy, 
where  defendant  set  np  breach  of  condition,  and 
plaintiff  replied  by  general  denial,  the  question  of 
defendant's  waiver  of  condition  Is  not  within  the 
issues;  waiver  being  a  plea  of  confession  and 
avoidance,  and  proof  thereof  not  ndmltfiible  under 
a  general  denial. — Evans  r.  Queen  Ins.  Co., 
5  Ind.  App.  108,  31  N.  E.  843. 

[g]    (App.  1S»3) 

An  answer  in  an  action  on  a  policy  on 
a  stallion  which  sets  up  general  denial,  breach 
of  warranty,  and  death  of  the  stallion  through 
assured's  negligence,  tenders  no  issue  as  to  the 
falsity  or  materiality  of  the  representations  of 
the  application. — Indiana  Farmers'  Live  Stock 
Ins.  Co.  T.  Bundell,  7  Ind,  App.  426.  34  N.  B. 
588. 

[b]    (App.  1895) 

In  an  action  on  an  insurance  policy  defend- 
ant was  soed  as  the  "V.  Insurance  Company." 
The  policy  filed  as  an  exhibit  showed  that  it  was 
issued  by  the  "V.  Life  &  Trust  Trading  &  Man- 
ufacturing Company,"  although  the  company  was 
also  described  in  the  policy  as  the  "V.  Insurance 
Company."  Defendant  voluntarily  appeared,  and 
described  itself  in  its  answer  as  the  "V.  Insui^ 
ance  (Zk)mpany."  Betd,  that  the  policy  was  not 
inadmissible  because  of  the  variance  in  defend- 
ant's name. — Vernon  Ins.  Co.  of  Indianapolis  v. 
Glenn,  13  Ind.  App.  340.  40  N.  E.  759,  41  N. 
E.  820. 


PI  (App.  1899) 
A  complaint  on  a  policy  on  the  life  of  plain- 
tiff's son,  which  alleges  that  it  was  issued  to 
plaintiff,  cannot  be  claimed  to  declare  on  a  pol- 
icy issued  to  the  sou,  though  the  policy  is  made 
an  exhibit,  it  not  being  necessarily  inconsistent 
with  the  averment  that  it  waa  issued  to  her.— 
Prudential  Ins.  Co.  of  America  v.  Hunn,  52  N. 
E.  772,  21  Ind.  App.  523.  60  Am,  St.  Kep.  380. 

[Jl  (App.  1900) 
Where  plaintiff  snea  on  a  policy  of  insur- 
ance as  an  assignee  of  the  owner  of  the  prop- 
erty insured,  he  cannot  recover  on  the  theory 
that  he  has  paid  a  mortgage  on  the  property, 
and  has  become  subrogated  to  the  rights  of  the 
mortgagee. — Hanover  Fire  Ins.  Co.  v.  Johnson, 
57  N.  E.  277.  26  Ind.  App.  122. 

[kl    (App.  1906) 

Though,  in  an  action  on  a  policy,  no  issue 
as  to  waiver  of  proofs  of  loss  was  tendered,  it 
waa  not  reversible  error  to  permit  plaintiff's  ai- 
tomey  to  testify  that  plaintiff  and  himself  made 
a  demand  for  the  amount  of  the  policy,  and 
that  the  adjuster  replied  that  insurer  was  not 
legally  liable,  and  would  not  pay. — Fire  Ass'n 
of  Philadelphia  T.  Yeagley,  72  M.  E.  1035.  34 
Ind.  App.  387. 

[I]    (App.  1905)  , 

In  a  complaint  on  a  fire  policy,  a  general 
averment  that  plaintiff,  at  the  inception  of  the 
policy  and  at  the  time  of  the  loss,  was  the  own- 
er of  the  property  destroyed,  is  sufficient  to  ad- 
mit evidence  of  any  interest  he  may  have  had. — 
New  Hampshire  Fire  Ins.  Co.  v.  Wall,  75  N. 
a  6G8,  30  Ind.  App.  238. 

[m]     (App.  1906) 

The  nonobservanoe  by  the  assured  of  the 
provision  in  a  policy,  declaring  that  it  yhall  be 
void  on  the  premises  becoming  vacant,  is  a 
matter  of  defense  which,  in  order  to  be  avail- 
able, must  be  specially  pleaded. — Home  Ins,  Co. 
V.  Gagen,  76  N.  E.  S27.  38  Ind.  App.  680. 

[□]    (App.  1908) 

In  an  action  on  a  contract  of  insurance, 
defendant  alleged  that  insured  had  made  a  false 
statement  in  his  application  that  his  vision  was 
not  impaired,  that  he  had  lost  an  eye  prior  to 
the  execution  of  the  application,  and  that  this 
fact  was  peculiarly  within  his  knowledge.  Held 
that  evidence  as  to  the  condition  and  facial  ex- 
pression of  insured  on  the  day  the  contract  was 
executed  was  admissible  under  the  allegations  of 
the  answer.— United  States  Health  &  Accident 
Ins.  Co.  V.  Clark,  41  Ind.  App.  345^  83  N.  E. 
7G0. 

Fob  Cases  from  Otbeb  States. 

See  28  Cent.  Dig.  Insurance,  H  1554, 
1633-1644;  39  Cuni.  DlO.  Plead,  i 
1330. 

See,  also,  15  Cyc.  p.  1041,  19  Cyc.  pp.  032- 
034,  25  Cyc.  pp.  623,  624,  1521,  26  Cyc. 
p.  720. 
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1 646.  PreinmptioB*     wnd    bnrdem  of 
proof. 

[a]  (Snp.  1S86) 

M'h«re,  in  an  action  on  a  life  policy,  the 
insurer  sets  up  misrepresfntation  on  the  part  of 
the  insured,  the  burden  of  proof  is  on  the  com- 
pany.— Xorthwestera  Mut.  life  Ids.  Co.  v. 
Hazelett,  105  Ind.  212,  4  N.  E.  582.  55  Am. 
Rep.  102. 

[b]  (App.  1893) 

The  burden  is  on  the  insurer  to  show  that 
the  answers  of  the  assured  in  the  application 
were  untrue,  where  it  was  claimed  that  the  an- 
swers constituted  warranties  and  were  untrue. 
— Indiana  Farmers'  Live  Stock  Ins.  Co.  Y.  Run- 
dell,  34  N.  E.  588.  7  Ind.  App.  420. 

[ci  (App.  mi) 

Where  the  defense  is  that  the  insured  com- 
mitted suicide,  in  which  event  the  policy  was 
to  be  void  and  of  no  effect,  the  burden  is  on  the 
insurance  company  to  establish  the  issue  to  the 
satisfaction  of  the  trial  court  by  a  preponder- 
ance of  the  evidence,  not  by  a  prima  facie  case 
alone,  but  by  such  proof  as  would  withstand 
and  overthrow  all  of  the  evidence  to  the  con- 
trary.—Travelers'  Ins.  Co.  V.  Nitterhouse,  38 
N.  E.  1110,  11  Ind.  App.  155. 

[d]     <App.  18») 

A  provision  in  ao  InsuniDce  p<^icy  requir- 
ing the  written  consent  of  the  insurer  as  to  fur- 
tlier  insurance  is  for  the  benefit  of  the  insurer 
to  protect  it  from  ttie  hazard  of  over-insurance, 
and  it  will  not  be  presumed  that  such  provision 
was  waived.— Sisk  t.  Citizens'  Ins.  Co.,  45  N. 
E.  804,  16  Ind.  App.  665. 

M  CA»V.1898) 

On  an  issue  as  to  whether  Insnred  in  a 
life  policy  committed  suicide,  the  presumption 
is  that  be  did  not.— Union  Central  Life  Ins.  Co. 
V.  Hollowell.  50  N.  E.  390,  20  Ind.  App.  150. 

m     <App.  1903) 

In  an  action  on  a  fire  policy,  tlie  insured 
must  not  only  allege  that  he  was  the  owner  of 
the  property  at  the  time  of  loss,  but  must  also 
prove  such  ownership.— Milwaukee  Fire  Ins. 
Co.  v.  Todd,  G7  N.  E.  607.  32  Ind.  App.  214. 

[si     (App.  19C6) 

In  an  action  on  a  policy  of  life  Insurance, 
providing;  that  it  should  be  void  if  the  insured 
should  take  his  own  life,  whether  sftne  or  in- 
sane, suicide  could  not  be  presumed  from  the 
mere  fact  of  death  in  an  unknown  manner,  but 
the  burden  of  establishing  the  defense  of  sui- 
cide is  on  the  insurer.- Equitable  Life  Ins.  Co. 
of  Iowa  v.  Ilebert,  70  N.  R  1023,  37  Ind.  App. 
373,  117  Am.  St.  Rep.  324. 

[h]    (App.  1908) 

Where  an  insurance  contract  provided  that, 
if  insured  wish  to  withdraw  his  share  of  the 
accumulated  reserve  in  cash,  he  must  give  no- 


tice, otherwise  said  sum  will  be  applied  to  the 
purchase  of  an  annuity,  the  burden  is  upon 
assured,  seeking  to  avoid  the  effect,  to  show  an 
election  or  a  waiver  of  it.— Equitable  life  As- 
sur.  Soc.  of  United  States  t.  Peridns,  41  Ind. 
App.  183.  80  N.  B.  682. 

[I]  (App.lfl08) 

Where,  upon  the  transfer  of  insured's  pol- 
icy by  the  company  in  whidi  he  was  oiiginaUy 
insured  to  another  company,  the  latter  company 
notified  bim  of  the  transfer,  stating  in  the  no- 
tice that  the  policy  would  be  continued  on  the 
same  terms,  it  will  not  be  presumed,  in  an  ac- 
tion on  the  policy,  that  the  company  did  not 
have  the  power  to  insure  bim  on  the  terms  in- 
dicated.— Mutual  Reserve  life  Ins.  Co.  t.  Rob», 
42  Ind.  App.  621,  86  N.  E.  506. 

m  (App.l»») 
Defendant  in  an  action  on  a  life  policy 
haa  the  burden  of  showing  alleged  false  answers 
to  the  medical  examiner.— Iowa  life  Ina.  Co.  r. 
Haaghton,  87  N.  B.  702. 

[k]     (App.  1910) 

Where,  on  an  issue  of  suicide  in  a  suit  on 
a  life  policy,  there  is  no  showing  indicating  an 
accident,  and  facts  point  strongly  to  suicide, 
the  presumption  against  suicide  ceases  to  con- 
trol ;  the  presumption  being  a  rebuttable  one.— 
Prudential  Ins.  Co.  of  America  v.  Dolao,  81 
N.  E.  97a 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dio.  Insnrance,  Si  1555, 
1643-1668. 

See,  also,  1  Cyc.  pp.  28&-201,  19  Cyc  pp. 
935-939.  25  Cyc.  pp.  925,  26  Cfc.  pp. 
r.i2-727. 


§  647.  AdmlaslUUtr  off  erldMieo. 

Admissions,  as  evidence,  see  Evidence,  U  215» 
217,  236. 

As  to  authority  of  agent,  see  ante,  | 

As  to  cancellation  of  policy,  see  ante,  |  235. 

Competency  of  witness  to  testify  as  to  medical 
treatment  of  insured,  see  Witnesses,  |  37. 

Declarations  by  officers  and  agents  as  evidence 
against  insurer,  see  Evidence.  |  244. 

Declarations  of  insured  as  evidence  against  ben- 
eficiary, see  Evidence,  |  232. 

Evidence  at  former  trial,  see  Btidehcx,  H 
575,  579. 

Evidence  of  similar  l^cts  to  show  value,  see 

Evidence,  i  142. 
Evidence  to  aid  constmction  of  policy,  see  ante, 

§  155. 

Opinion  evidence,  see  Evidence.  H  471,  472, 
474,  501. 

Parol  or  extrinsic  evidence  to  contradict  or  va- 
ry contract  of  insurance,  see  Btxdence,  {| 

405,  419. 

Relevancy  of  evidence  to  show  character  of 
plaintiff,  see  Evidence,  {  106. 
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To  construe  terms  of  application,  see  Evi- 
dence, I  400. 

Fob  Cases  raou  Othxb  States, 

See  28  Cent.  Dio.  Insaiance,  IS  1555, 
1669-1706. 

See.  also,  1  Cye.  pp.  291-2U7,  19  Cyc 
pp.  D25,  939-853.  2S  Cyc  pp.  931-943, 
1S21,  26  Cyc  pp.  727-734;  note,  18  Am. 
Dec.  735. 

S  648.           In  cemeraL 

[a}  (App.lS9S) 

In  an  action  on  a  life  policy,  an  offer  to 
prove  that  under  the  cbnatitution  of  defendant 
the  policy  bolder  bad  the  right  to  change  a  ben- 
eficiary waa  properly  refused.— Masons*  Union 
Life  Ins.  Ass'n  t.  Brockman,  SO  N.  E.  493,  20 
Ind.  App.  206. 

Fob  Cases  fhom  Otheb  States, 

See  28  Cent.  Dig.  Inaurancc,  §g  1069, 
107t!. 

See,  also,  25  Cyc.  pp.  931,  1529,  26  Cyc. 
p.  727 

g  651.  —  Policy  or  otkw  aomtnMt. 

W    {App.  1899) 

O.  and  O.,  a  partnership,  held  an  insar- 
ance  policy  in  defendant's  company  on  a  stock 
of  goods.  Q.  bought  out  O.  Subeequently, 
while  defendant's  agent,  who  was  authorized  to 
deliver  policies  and  collect  premiums,  was  in 
Q.'a  store  on  other  than  insurance  business,  G. 
Informed  him  that  the  [wlicy  bad  ma  out,  and 
that  be  desired  to  renew  the  same  for  the  same 
amount,  and  upon  the  same  terms,  aa  the  for- 
mer iwlicy,  whereupon  the  agent  promised  that 
he  would  renew  it  Immediately,  knowing  that 
G.  was  then  the  sole  owner  of  the  store.  Noth- 
ing was  said  as  to  payment  of  the  premium, 
but,  the  agent  being  indebted  to  G.  for  goods,  a 
credit  was  contemplated.  Subsequent  to  said 
promise  to  renew,  and  without  the  policy's  hav- 
ing been  delivered,  the  property  was  destroyed 
by  fire,  and  the  agent  waa  orally  notified  there- 
of on  the  following  day.  Afterwards  the  pre- 
mium was  tendered,  and  demand  was  made  on 
the  agent  for  the  policy,  which  was  refused. 
In  an  action  on  the  policy,  held,  that  the  for- 
mer policy  between  plaintiff  and  the  company 
was  admissible  in  evidence,  as  it  was  on  the 
same  property,  and  was  referred  to  in  the  nego- 
tiations for  the  last  insurance. — Western  Assar. 
Co.  v.  McAlpin,  55  N.  E.  119,  23  Ind.  App. 
220,  77  Am.  St.  Rep.  423. 

[b]    (Sap.  1908) 

Insured  being  sued  on  a  fire  policy  contain- 
Ing  a  mortgage  clause,  and  claiming  that  the  in- 
surance was  not  in  force  for  nonacceptanee  of 
the  policy  by  insured,  insured  could  not  show  a 
card  memorandum  made  1^  the  mortgagee's 
agents*  clerk,  on  receipt  of  the  policy,  which 
waa  delivered  to  him  on  insured's  refusing  to 
receive  it;  the  cleric  having  no  authority  to  ac- 
cept the  policy  as  binding  the  mortgage^.— New 
v.  Germanla  Fire  Ins.  Co..  171  Ind.  33.  85  N. 
R  703.  131  Am.  St.  Rep.  245. 


Fob  Cases  fbou  Otheb  States. 

See  28  Cent.  Dig.  Insurance,  H  1673- 

1075. 

See,  also,  19  Cyc.  p.  939,  23  Cyc  p.  932, 
26  Cyc.  p.  727. 

S  653.  — -  Interest  or  title  of  insnred. 

r»]     (Sap.  1889) 

In  an  action  on  a  policy  providing  that  it 
shall  be  void  if  the  assured  is  not  the  sole  and 
onconditional  owner  of  the  property,  plaintiff 
cannot  be  required  to  furnish  an  abstract  of 
title,  under  Rev.  St  1881,  8  303,  permitting  the 
court,  in  a  proper  case,  to  order  one  to  be  fur- 
nished.—Pho-niz  Ins.  Co.  V.  Bowe,  117  Ind. 
202,  20  N.  B.  122. 

tb]  (APP.1W4) 

In  an  action  on  a  fire  policy,  It  Is  proper 
to  allow  plaintiff  to  testify  that  he  was  the 
owner  of  the  Insured  building.— Phoenix  Ins.  Co. 
of  Brooklyn.  N^  T.,  v.  McAtee,  70  N.  EL  947, 
33  Ind.  App.  100. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  {{  1678, 
1670. 

See,  also,  19  Cyc.  p.  941,  26  Cyc.  p.  728. 

S  654.  —  Perfunuwco   or   breacb  of 
wanmmty  or  coaditlom. 

[a]  (Snp.  1874) 
In  a  suit  on  a  life  policy,  where  the  de- 
fense was  false  answers  In  the  application 
touching  the  health  of  assured,  the  certificate  of 
the  physician  who  examined  assured  is  admis- 
sible in  evidence,  where  be  acted.  In  making  the 
examination,  by  the  consent  of  both  partly, 
although  he  was  not  the  tegular  examining 
physician  of  the  insurance  company.— Mutual 
Ben.  Life  Ins.  Co.  v.  Cannon,  48  Ind.  204. 

lb]     (App.  1903) 

Where,  in  an  application  for  insurance, 
insured  agreed  not  to  use  intoxicating  liquors 
to  excess,  and  not  to  practice  any  pernicious 
habit  that  obviously  tended  to  shorten  life,  and 
insurer  defended  on  the  ground  that  insured 
had  used  intoxicating  liquors  to  excess,  and  that 
such  dissipation  contributed  to  bis  death,  the 
refusal  to  permit  a  medical  expert  to  state 
whether  he  regarded  the  excessive  use  of  in- 
toxicating liquor  a  pernicious  habit  was  not  er- 
ror.— Union  Life  Ins.  Co.  v.  Jameson,  07  N.  E. 
190,  31  Ind.  App.  28. 

Fob  Cases  tboh  Otbeb  States, 

See  28  Cent.  Dig.  Insurance,  If  1677, 
1680-1685. 

i  654%.  —  Pftyment  of  premiums, 
[a]    (Sop.  18>2) 

In  an  action  on  a  life  policy  where  the 
Issue  was  whether  an  agent  of  the  Insurer  had 
authority  to  extend  the  time  for  the  payment 
of  a  premium,  conversations  between  the  ad- 
ministrator of  insured's  estate— the  plaintiff  In 
the  action— and  the  prerident  of  the  insurer,  in 
which  the  latter  stated  in  effect  that  It  wax 
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the  duty  of  the  agent  to  care  for  insured's  in- 
terests in  the  policy,  and  statements  tending  to 
show  that  a  premium,  though  paid  after  the 
time  required,  would  have  been  received,  were  ad- 
missible.—Painter  T.  Indnstrial  Life  Ass'd,  30 
N.  E.  876,  131  Ind.  G8. 

Fob  Cases  tboh  Otheb  States, 

See  28  Gent.  Diq.  lasorance,  H  1674, 
1680. 

9  656.  Frftnd  or  mlsrepreientatloa. 

[a]    (Snp.  1876) 

In  an  action  on  a  life  policy,  in  which  de- 
fendant claimed  that  there  had  been  a  breach 
of  warranty  as  to  deceased's  habits  with  respect 
to  the  use  of  intoxicants,  questions  to  a  physi- 
cian as  to  the  condition  of  deceased  from  one  to 
two  years  before  the  application  for  the  policy 
related  to  a  time  which  was  too  remote.— John 
Hancock  MaL  lite  Ins.  Co.  t.  Daly,  65  Ind.  0. 

In  an  action  on  a  fire  policy,  in  which  there 
was  no  question  of  fraud  or  mlsrepreBentatlon, 
evidence  that  insured  had  stated  that  he  had 
learned  that  he  "had  a  firebug"  aa  a  tenant,  and 
would  liave  to  increase  his  insurance,  and  did 
so.  was  ImmateriaL— Ph<enix  Ins.  Co.  of  Brook- 
lyn, N.  Y.,  T.  McAtee,  70  N.  B.  917.  33  Ind. 
App.  106. 

(c]     (Sap.  190S) 

On  the  Isflue  of  fraud  in  the  procurement 
of  a  policy  of  life  insurance,  Statements  made 
by  insured,  near  the  time  of  the  issnance  of  the 
policy,  in  explanation  of  his  appearance,  walk, 
the  smelt  of  medicines  atx)ut  hie  person,  and  as 
to  the  impaired  condition  of  his  health  and  his 
having  suffered  a  surgical  operation,  were  ad- 
missible to  show  insured's  knowledge  of  his 
physical  condition  at  the  time  of  making  out  hitt 
application  for  insurance.  Judgment  (App. 
3904)  72  N.  R  652,  reversed.— Haughton  v. 
^tna  Life  Ins.  Co.,  73  N.  E.  592,  74  N.  E. 
613,  165  Ind.  32. 

tdl    (App.  1909) 

As  tending  to  show  knowledge  of  the  med- 
ical examiner  of  a  life  insurance  company  that 
insured  had  been  operated  on,  statements  of 
the  soliciting  agent  to  another,  who  had  been 
operated  on,  that  that  did  not  make  any  dif- 
ference, that  insured  had  also  been  operated  on, 
that  he  wanted  them  both  to  take  policies,  and 
that  be  would  see  the  medical  examiner,  are 
admissible,  in  connection  with  testimony  that 
at  the  subsequent  examination  of  insured  he 
said  to  the  examiner,  in  answer  to  a  question 
aa  to  whether  he  had  been  operated  on,  "You 
know  I  have,  and  I  suppose  that  will  bar  me 
from  insurance,"  and  the  examiner  said  be 
would  Gx  that.— Iowa  Life  Ins.  Co.  r.  Haugh- 
ton,  87  N.  E.  702. 

Fob  Cases  frou  Otiieb  States, 

See  28  Cent.  Diq.  Insurance,  H  1677- 
1685. 

See,  also,  10  Cyc.  pp.  525,  942,  050,  051, 
25  Cyc.  pp.  033-037,  28  Cyc.  pp.  72S, 
720. 


{ 658.  ~—  ttoUB  OT  6mmmg»  to  pToyerty, 
and  eaue  tkercof* 

[a]    (Snp.  1ST9} 

In  an  action  on  a  policy  insuring  i  wharf 
boat  lying  at  a  certain  wbarf  against  injuries 
from  floating  ice,  evidence  of  a  custom  to  re- 
move sucb  boats  to  an  ice  harbor  some  mile^ 
away,  on  approach  of  danger  from  floating  ice. 
or  that  insurer  offered  to  remove  the  boat  at 
bis  own  risk,  is  inadmissible. — Franklin  In&  Co. 
of  Indianapolis  v.  Hnmphrey,  65  Ind.  549,  32 
Am.  Rep.  78. 

Where  the  policy  insures  a  wharf  boat 
lying  at  ft  certain  wharf  from  injuries  by  float- 
ing Ice.  the  motive  oi  insured  in  refusing  to  al- 
low the  boat  to  be  removed  to  a  harbor  some 
miles  off,  on  approach  of  danger  from  floating 
ice,  does  not  affect  the  rij^t  to  recover  on  the 
policy  for  such  injuries. — Id. 

For  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  Sf  168% 

1690,  1604. 

See,  also,  19  Cyc  pp.  945-048,  26  Cyc  pp. 
730,  731. 

S  059.           Death  of  ov  inJiirT  to  persom 

Inanred  and  oanse  tbereof. 

W    (App.  1896) 

In  an  action  on  a  life  policy,  a  certiGed 
copy  of  the  coroner's  inquest  was  inadmissible 
as  affirmative  evidence  of  the  defense  of  death 
by  suicide.— Union  Cent  Life  Ins.  Co.  T.  H<d- 
lowell,  14  Ind.  App.  611,  43  N.  R  277. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  H  1691- 

1693;    11  Cent.  Dig.  Coroners.  |  2S; 

28  Cent.  Dig.  Ins.  Per.  %  8. 
See,  also,  1  Cyc.  pp.  291-297,  25  Cyc  pp. 

930-843. 

S  660.  —  Valnation  o(  property. 

[a]     (App.  1904) 

In  an  action  on  a  fire  policy,  it  was  proper 
to  allow  insured  to  testify  as  to  the  nature  of 
the  fixtures  insured,  and  their  value  at  the  time 
of  the  fire. — Ph<Enix  Ins.  Co,  of  Brooklyn,  N, 
Y..  V.  McAtee,  70  N.  E.  047,  33  Ind.  App.  IW). 

Fob  Cases  from  Otheb  States, 

See  28  Cent.  Dig.  Insurance.  |  1695. 
See,  also,  19  Cyc  p.  945,  26  Cyc  p.  729. 

§661.    Asmmt  of  loss. 

[a]   (App.  1895) 

In  a  suit  on  an  accident  policy  insarinz 
plaintiff  "against  the  loss  of  the  money  value  of 
his  time,"  it  was  not  error  to  permit  plaintiff'B 
counsel  to  ask  him  as  to  his  suffering,  and  how 
be  slept  during  the  disftlnllty;  the  court  having 
instructed  the  jury  that  such  evidence  was  not  as 
element  of  damages,  and  was  only  admissible  in 
BO  far  as  the  discomfort  may  have  interfered 
with  his  capacity  to  perform  his  wortc — Olobe 
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Aoc.  Ids.  Co.  t.  llelwig.  13  Ind.  App.  530,  41 
N.  E.  976,  5S  Am.  St.  Kep.  247. 

Fob  Cases  fbou  Otheb  States, 

See  2S  Cent.  Diq.  losurance.  8  160G. 
See.  also,  18  Cyc.  pu  1>45,  'Ki  Cyc.  p.  TM. 

|6AX>  — ^otlo0  mnd  pvoof  mad  adjut- 
meut  of  lou. 

AdmiBsibilitf  of  copy  of  notice  as  dependent  on 
preliminary  evidence,  see  Evidence,  S  ll^- 

ta]  (Sav.lMS) 

In  an  action  on  a  policy  of  insurance,  the 
plaintiff  was  properiy  permitted  to  testify  that 
he  bad  mailed  to  tlie  defeodant's  secretary  a  no- 
tice of  bis  loss.— Commonwealth's  Ins.  Ca,  etc., 
V.  Monnlnser,  18  Ind.  352. 

[b]  <AVP.  18»> 

In  an  action  on  a  policy,  the  execution  ot 
which  was  denied  by  the  insurance  company, 
proofs  of  loss  and  the  correspondence  passing 
between  the  company's  general  agent  by  whom 
the  policy  was  issued  are  admissible  in  evidence. 
— German  Fire  Ins.  Co.  v.  Columbia  Encaus- 
tic Tile  Co.,  43  N.  E.  41,  15  Ind.  App.  623. 

[c]  (Sap.  1S06) 

In  an  action  on  a  life  insurance  policy, 
proofs  of  death  furnished  by  the  beneBciary  are 
admissible  in  evidence  against  her.  Jadgment 
(App.  1904)  72  N.  E.  652,  reversed.— Hangbton 
V.  Mtna  Life  Ins.  Co.,  73  X.  E.  502,  74  N.  E. 
filS.  1C5  Ind.  32. 

W    (App.  1907) 

Preliminary  proofe  of  death  furnished  an 
insurance  company  are  admissible  as  prima 
facie  evidence  of  the  facts  stated  therein  on  be- 
half of  the  company  in  an  action  on  the  policy. 
— Craiger  v.  Modem  Woodmen  of  America,  40 
Ind.  App.  279.  80  N.  E.  429. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.   Diq.  Insurance,  H  1697, 

1608.  1700-1 TOG. 
See.  also,  19  Cye.  p.  949,  25  Cyc.  p.  941, 

26  Cyc.  p.  731. 

$  664.  ^—  Estoppel  or  walTor. 
[b]    (S«p.  187«) 

la  an  action  on  a  life  insurance  policy, 
where  the  question  was  as  to  forfeiture  for  non- 
payment of  premiums,  letters  written  by  the  sec- 
retary of  the  company  to  the  widow  of  the  in- 
Rured,  admitting  liability,  were  inadmissible ;  it 
not  being  shown  that  the  secretary  was  author- 
ized to  adjust  losses,  or  that  his  act  in  writing 
the  letters  was  ratified  by  the  company. — Franic- 
lin  Life  Ins.  Co.  v.  Sefton,  53  Ind.  380. 

[b]    (App.  1S«) 

Where  insured  at  first  claimed  a  less  sura 
on  account  of  her  loss  than  she  subsequently 
claimed  In  the  action  on  the  policy,  she  may, 
to  explain  the  discrepancy,  show  that  faer  first 
claim  was  made  through  a  mistake  as  to  the 
construction  of  the  policy.— ^Ctoa  Ins.  Co.  v. 
Strout,  44  N.  R  934.  16  Ind.  App.  160. 


[C]     (App.  1900) 

Where,  in  an  action  on  an  accident  policy 
requiring  written  notice  of  injury  to  be  given  to 
the  secretary  at  the  home  ofiice  of  the  associa- 
tion, the  complaint  alleged  facts  showing  a 
waiver  of  such  notice,  the  admission  of  plain- 
tiff's testimony  of  an  alleged  conversation  be- 
tween himself  and  the  secretary,  in  which  he 
claimed  to  have  given  parol  notice  of  his  injury, 
was  proper.— Commercial  Travelers'  Mut.  Acc. 
Ass'n  T.  Springsteen,  55  N.  E.  973,  23  Ind.  App. 
657. 

W    (SiiP<  1904) 

A  declaration  of  the  supervisor  of  death 
claims  of  an  Insurance  company  relative  to  the 
ground  on  which  the  company  refused  to  pay 
the  loss  sued  for  was  not  objectionable  as  hear- 
say, but  was  competent  evidence  tending  to 
prove  a  waiver  of  proof  of  loss.— Penn  Mut. 
Life  Ins.  Co.  t.  Norcroas,  72  N.  E.  132,  103 
Ind.  379. 

[«]     (App.  1905) 

Where  there  was  some  evidence  that  the 
policy  sued  on  was  a  renewal  of  a  former  policy 
issued  by  the  same  agent,  in  which  there  was 
a  recognition  of  the  existence  of  an  incumbrance 
on  the  property,  because  of  which  insured  de- 
nied liability,  evidence  as  to  the  former  policy 
wns  properly  admitted. — Fire  Ass'n  of  Phila- 
delphia V.  Yeagley,  72  N.  E.  1035,  34  Ind.  App. 
387. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  H  1555, 

1687,  16S8.  1699. 
See,  also,  19  Cyc.  p.  953,  25  Cyc.  p.  939. 

§66S.  Welckt  ud  avfOelemoy  of 
deno«. 

Weight  of  evidence  in  rebuttal,  see  Evidence, 
f  600. 

[s]   (Sap.  1SS3) 

In  an  action  by  the  insured  in  a  fire  policy 
against  the  insurer,  evidence  held  to  show  that, 
on  a  cancellation  of  the  policy  according  to  its 
terms  authorizing  a  cancellation  on  a  return 
of  the  ratable  proportion  of  the  premium  for 
the  unexpired  term,  the  premium  had  not  been 
refunded,  but  that  some  of  it  was  left  unpaid, — 
.^tna  Ins.  Co.  v.  Weisslnger,  91  Ind.  297. 

(b.  c1  (Sup.  1892) 

In  an  action  on  a  certificate  of  life  insur- 
once,  it  appeared  that  deceased  died  on  January 
5,  1880.  The  certificate  contained  an  agreement 
that  deceased  would  pay  all  dues  and  monthly 
payments  agreeably  to  the  by-laws.  By  a  rule 
of  defendant,  the  monthly  payment  was  due  on 
the  firat  day  of  each  month,  with  the  balance  of 
the  month  allowed  as  grace;  and,  if  any  such 
payment  was  not  made  at  the  expiration  of  such 
days  of  grace,  the  certificate  would  become  void. 
Deceased's  payment  for  September,  1879,  was 
made  October  4th ;  his  payment  for  October 
was  made  November  lat ;  his  payment  for  No- 
vember was  made  December  2d;  but  his  pay- 
ment for  December  was  not  made  when  he  died. 
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Defradant's  by-laws  (section  39)  provided  that 
lapsed  members  might  be  reinstated  witbio  30 
days  after  lapse  on  payment  of  baclt  dues,  and 
giving  a  certificate  of  good  health.  Plaintiff 
contended  that  such  payments  were  accepted 
with  a  vaiver  of  a  certificate  as  to  good  health, 
under  such  section.  Held,  that  the  jury  wer>; 
warranted  in  finding  that  the  certificate  was 
continued  in  force  and  the  dues  accepted  after 
the  daj's  of  grace  had  elapsed. — Painter  v.  In- 
dustrial Life  Asa'n.  131  Ind.  (iS,  30  N.  E.  876. 

There  was  evidence  that  J.,  who,  as  agent 
of  defendant,  solicited  certain  insurance,  agreed 
with  deceased  on  an  extension  of  time  for  the 
payment  of  December  dues  until  January  5, 
18S0.  J.  was  appointed  special  agent  by  a  writ- 
ten contract,  which  stated  bis  duties  to  i>e  so- 
liciting applications  for  membership,  collecting 
membership  fees,  and  building  up  the  defendant 
company.  A  witness  testified  that  defendant's 
president  stated  that  it  was  the  duty  of  the 
agent  that  solicited  a  membership  to  loolt  after 
and  take  care  of  his  interest  in  the  policy. 
Held,  that  the  jury  were  warranted  in  finding 
that  the  time  of  payment  had  been  waived,  and 
a  consent  to  accept  payment  on  the  6tb  day  of 
January.— Id. 

[d]  (App.  1S92) 

Notice  of  loss  was  duly  mailed  in  sn  en- 
velope plainly  addressed  to  the  company  st  its 
general  ofiice,  and  stamped  with  suflBcient  post- 
age, and  receipt  thereof  was  not  denied  by  the 
company.  Held,  that  the  jury  properly  found 
that  the  notice  was  received  by  the  company.— 
Phenix  Ins.  Co.  t.  Pickel,  3  lad.  App.  332,  29 
N.  E.  432. 

[e]  (App.  1894) 

In  an  action  on  a  life  insurance  policy, 
where  the  defense  was  that  the  defendant  com- 
mitted suicide,  the  certificate  of  the  atteud- 
ing  physician,  the  coroner's  verdict,  and  a  let- 
ter written  by  plaintiff,  the  insured's  wife,  all 
stating  that  he  committed  suicide,  were  intro- 
(lured  by  defendant.  Insured  had  money  and 
friends,  and  a  family  with  whom  he  had  pleas- 
ant relations,  and  was  sober  and  industrious, 
and  he  had  no  reason  to  take  his  life  unless  it 
was  despondency  resulting  from  an  injury 
which  had  for  some  time  prevented  him  from 
working,  but  he  had  not  complained  on  that  ac- 
count. The  pistol  he  held  at  the  time  of  bis 
death  was  loaded,  and  had  been  placed  in  a 
certain  drawer  without  his  knowledge,  and 
spvernl  days  before  his  death  be  asked  for 
certain  letters  in  that  drawer.  On  the  night 
ticfore  his  death  he  slept  well,  and  next  morn- 
ing ate  heartily.  He  was  found  lying  on  his 
liack,  with  the  pistnl  pointing  towards  his 
head,  and  had  a  bole  in  his  forehead,  but  there 
were  no  powder  marks  on  him,  and  his  skin 
at  the  point  of  the  bullet's  entrance  was  neither 
livid  nordepressed.  Held.thtLt  a  finding  that  the 
shooting  was  accidental  waa  justified.— Trav- 
elers' Infl.  Co.  v.  Nitterhouse,  11  Ind.  App.  155, 
38  N.  E.  1110. 


Statements  in  the  physician's  certificate 
and  In  the  coroner's  verdict  that  the  insured 
committed  suicide,  and  in  a  letter  from  the  ben- 
eficiary that  the  insured,  while  temporarily  in- 
sane, shot  tiimself,  are  merely  the  expressiMis  of 
opinion,  and  are  not  coaclaBive^Id. 

[f]    (Sup.  1895> 

In  an  action  on  a  life  policy,  plaintiff  made 
a  prima  facie  cause  by  showing  the  issuance  of 
the  certificate,  the  performance  of  its  condltioni 
by  insured,  and  a  failure  of  performance  on  the 
part  of  the  insurer. — People's  Mnt  Ben.  8oc 
V.  McKay,  39  N.  £.  231,  40  N.  £1.  910, 141  Ind. 
415, 

iBl    (App.  :896> 

A  life  policy  was  conditioned  not  to  be 
binding  till  payment  of  the  first  premium,  and 
until  the  receipt  therefor,  attached  to  the  policy, 
had  been  countersigned  by  the  company's  agent, 
and  delivered  during  the  lifetime  of  the  insured, 
and  provided  that  no  conditions  conid  be  waived 
except  by  officers  of  the  company.  The  receipt 
attached  provided  that  it  should  not  be  valid  un- 
less countersigned  by  a  designated  agent  Held, 
that  the  receipt  signed  for  such  agent  by  another 
agent,  with  the  fact  that,  on  death  of  the  insured, 
liability  was  denied  solely  on  the  ground  of  sui- 
cide, was  prima  facie  evidence  of  payment  of  the 
premium.— Union  Cent  Life  Ins.  Co.  v.  Hollo- 
well,  14  Ind.  App.  611,  43  N.  B.  277. 

Ih]  (App.  USD 
As  Donpayment  the  premium  will  not  of 
itself  authorize  a  forfeiture  of  a  policy,  a  gen- 
eral verdict  for  plaintiff,  where  otherwise  sus- 
tained by  the  evidence,  is  not  improper,  though 
the  evidmce  thom  that  the  insured  bad  not 
paid  tiie  premium  on  the  policy  in  salt — Ohio 
Farmers'  Ins.  Co.  t.  Stowman,  16  Ind.  App- 
205,  44  N.  E.  658,  9ia 

(1]    (App.  IgW) 

A  policy  required  "satisfactory"  proofs  of 
death  within  seven  months,  but  did  not  state 
what  proofs  would  be  "satisfactory."  Insured 
was  killed  August  5th,  in  Ohio.  His  brother, 
in  Boston,  wrote  the  company  August  17th,  and 
again  August  30th,  giving  full  particulars,  and 
the  address  of  the  beneficiary,  his  sister,  in 
Mississippi,  requesting  answer,  and  giving  his 
address,  September  4th  the  company  answer- 
ed, declining  to  treat  with  him,  stating  that  it 
was  advised  of  the  death,  and  would  give  the 
matter  attention,  and  would  settle  with  the  ben- 
eficiary. The  company  had  received  a  letter 
from  the  beneficiary,  dated  August  22d,  asking 
for  information,  and  giving  her  correct  addref^. 
September  28tb  it  wrote  her  it  had  letters  from 
the  brother,  and  asked  her  if  she  was  the  bene- 
ficiary, and  had  the  policy,  and  asked  for  the 
brother's  address.  September  28th  attorneys  for 
the  beneficiary  wrote  the  company,  stating  she 
was  the  beneficiary,  and  ioquirins  about  the 
policy.  It  answered,  October  2d,  that  it  was 
corresponding  with  the  beneficiuy,  and  was 
awaiting  her  reply.  As  It  had  misdirected  the 
letter  to  her.  she  did  not  receive  it  for  some 
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time.  Xovember  22d  the  ftttomeyi  wrote  they 
had  the  i>oUcy,  and  asked  for  blanka  and  other 
InstmctioDB.  Novemher  S!8th  the  company  an- 
swered that  It  wrote  the  beneficiary  September 
2Sth,  and  would  like  to  get  at  the  true  facts  be- 
fore placiog:  the  proof  in  the  hands  of  any  one 
to  make  a  claim.  January  19th  the  company 
was  written  to  for  information.  January  26th 
it  wrote  the  attorneys,  inclosing  proof  blank 
"as  a  matter  of  conrtesy,  not  giving  any 
rights."  Deceased  had  been  buried  in  Louisi- 
ana. The  blanks  sent  reqnired  statements  and 
certificates  of  claimant,  eyewitnesses,  physi- 
cians, and  undertaker,  and  it  was  necessary  to 
send  great  distances  for  these,  and  it  was  diffi- 
cult to  find  the  persons.  Held,  that  the  jury 
was  Justified  in  finding  that  failure  to  furnish 
proofs  in  time  was  due  to  fault  of  insurer. — 
Railway  Officials'  &  Employes'  Acc.  Ass'n  T. 
Armstrong,  S3  N.  EX  1037.  22  Ind.  App.  400. 

m  (A»».l»00) 
Evidence  that  defendant  company  by  its 
anthorized  agent  notified  plaintiff  within  less 
than  60  days  after  the  fire  that  they  would  not 
pay  1o«8  was  sufficient  proof  of  waiver  of 
pioof  of  loss  to  sustain  a  verdict  for  plaintiff. 
—Home  Ins.  Co.  v.  Sylvester,  57  N.  R  991,  23 
Ind.  App.  207. 

no    (App.  1901) 

Evidence  that  an  injury  received  in  a  fight 
was  nnintPDtionally  inflicted  held  not  sufficient 
to  establish  such  fact,  and  thus  authorize  a  re- 
covery on  an  accident  policy. — Northwestern 
Benev.  Soc.  v.  Dudley,  61  N.  E.  207,  27  Ind. 
App.  327. 

In  an  action  on  an  accident  tnsnrance  pol- 
icy, the  contention  that  injuries  received  in  a 
fight  were  unintentional  because  the  person  In- 
fiicdng  the  injuria  was  at  the  time  so  intox- 
icated that  he  wos  incapable  of  the  intent  to 
do  the  injniy  was  not  sustoined  by  the  evi- 
dence, where  auch  person,  while  testifying  that 
he  was  so  intoxicated  that  he  was  not  aware 
fit  what  he  did,  narrated  the  offense  in  detail, 
afaowlng  that  he  had  a  recollection  of  all  that 
was  done.— Id. 

P]    (8np.  1903} 

In  an  action  on  a  fire  policy,  evidence  held 
sufficient  to  support  a  verdict  for  plaintiff.— 
Germania  Fire  Ins.  Go.  v.  Pitcher,  160  Ind. 
392.  64  N.  E.  021,  66  N.  E.  1003. 

[m]    (Sap.  1903) 

Where  plaintiff  in  an  action  on.  an  insur- 
ance policy  alleged  several  distinct  grounds, 
each  sufficient  to  entitle  him  to  have  an  award 
by  arbitrators  set  aside  and  to  recover  on  the 
policy,  he  was  entitled  to  a  recovery  if  he  es- 
tablished any  one  of  the  alleged  grounds.— In- 
surance Co.  of  North  America  v.  Hegewald,  66 
N.  E.  002,  161  Ind.  631. 

la]    (Snp.  19M) 

In  an  action  on  an  accident  policy,  evi- 
dence reviewed,  and  held  sufficient  to  sustain  a 
finding  that  the  insorer  had  received  the  neces- 


sary proofs  within  the  time  required,  and.  If 
not,  it  had  waived  its  right  to  insist  on  for- 
feiture for  sn  alleged  failure  to  furnish  the 
same  in  time.- National  Masonic  Acc.  Ass'n  r. 
McBride,  70  N.  B.  483,  162  Ind.  379. 

[O]     (Sup.  190S) 

In  an  action  on  an  accident  policy,  evi- 
dence held  sufficient  to  sustain  a  finding  that 
the  proximate  cause  of  death  was  a  fall,  and 
not  a  tumor  of  the  brain.— ^Continental  Casual- 
ty Co.  v.  Lloyd,  73  N.  E.  824,  165  Ind.  52. 

tp]     (App.  1906) 

In  an  action  on  a  policy,  evidence  held  to 
justify  a  finding  that  insurer's  agent  had  notice 
of  the  existence  of  a  mortgage  on  the  property 
when  be  issued  the  policy,  and  that  insured 
sufficiently  complied  with  the  requirements  of 
the  policy  respecting  the  furnishing  of  proofs 
of  loss.— Fire  Ass'n  of  Philadelphia  v.  Teagley, 
72  N.  E.  1035,  34  Ind.  App.  387. 

[q]  (APP.1M8) 

Evidence  in  an  action  on  a  contract  of  In- 
surance considered,  and  held  sufficient  to  prove 
that  the  insured  had  no  actual  knowledge  of 
the  application  or  policy  from  personal  inspec- 
tion, and  that  ho  relied  on  the  agent,  who  failed 
to  call  his  attention  to  ail  the  statements  or 
negligently  checked  statements  without  reading 
them.— United  States  Health  ft  Accident  Ins. 
Co.  V.  Clark,  41  Ind.  App.  345,  83  N.  E.  760. 

[r]    (App.  1910)  " 

To  defeat  a  life  policy  under  a  provision 
against  suicide  insurer  must  exclude  every  other 
reasonable  hypothesis  than  that  of  suicide. — 
Prudential  Ins.  Co.  of  America  v.  Dolan,  91 
N.  E.  970. 

Fob  Capes  fbou  Otiieb  States, 

See  28  Cent.  Dig.  Insurance,  S9  I^-jS, 
1707-17:18. 

Sec.  also,  1  Cyc.  p.  207,  19  Cjc.  pp.  939- 
95.3,  25  Cyc.  pp.  943-945,  26  Cyc.  p.  727; 
note,  79  C.  C.  A.  455. 

i  667.  Gondnot  of  trial. 

Right  to  open  and  close,  see  Tbiax,  |  25. 

[a]  (App.  1896) 

Where  an  Insurance  company,  notified  of 
the  death  of  an  inuured  on  the  date  of  death, 
made  no  effort  to  procure  an  jiutc^y  while  the 
body  was  with  tbe  coroner,  and,  on  the  day  of 
burial,  notified  the  administrator  that  tbe  policy 
was  void  liccause  the  insured  committed  suicide, 
it  was  proi>er  to  deny  an  application  of  the  com- 
pany to  have  the  body  exhumed  for  autopsy, 
made  two  days  l>efore  trial  of  an  action  on  .the 
policy,  commenced  several  months  after  death. — 
Union  Cent.  Life  Ins.  Co.  v.  HoIIowell,  14  Ind. 
App.  611,  43  N.  E.  277. 

[b]  (App.lS98) 

An  offer  to  prove  that  the  witness  had 
talked  with  insured  about  his  drinking,  but  not 
offering  to  show  what  he  had  said  about  It,  is 
property  refused,  where  the  issue  Is  as  to  in- 
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siired's  habit  of  drinking  to  excess.— Masons' 
UnioD  Life  Ins.  Ass'n  V.  Brockman,  SO  N.  E. 
403,  20  Ind.  App.  200. 

For  Cases  fbom  Otueb  States, 

See  28  Cent.  Dig.  Inaarance,  H  1729- 

i7;ji. 

See.  also.  19  Cyc.  pp.  955,  »50,  25  Cyc.  p. 
M7,  20  Cyc.  p.  735. 

S  668.  Qneationi  for  jnry. 

Instructiona   invndiDg   province  of  jury.  Bee 

Trial,  8  193. 
Submission  by  court  'to  jury  of  questions  of 

law,  see  Trial,  S 

[a,  b]  (Snp.  1S8T) 

A  condition  in  a  fire  polioy  of  a  foreign 
company  doing  business  in  Indiana,  requiring 
immediate  notice  of  los?,  or  notice  within  less 
tban  five  days,  being  void  under  Rev.  St.  1881. 
§  3770,  so  tbat  reasonable  notice  is  sufficient, 
the  reasonableness  is  to  be  determined  by  the 
court,  where  the  facts  are  undisputed ;  but, 
where  the  facts  are  disputed,  tbe  matter  must 
be  left  to  the  jury  under  proper  instructions. — 
Insurance  Co.  of  North  America  v.  Brim,  111 
Ind.  281,  12  N.  E.  315. 

[c]  (Snp.  im) 

Where  a  fire  destroys  about  $46,000  worth 
of  property,  of  various  binds,  insured  in  20  dif- 
ferent companies,  and  the  particular  account  of 
the  io88  is  not  forwarded  to  the  insurance  com- 
pany until  nearly  two  months  after  the  fire, 
the  question  whether  the  account  was  furnished 
as  soon  after  the  fire  as  possible,  as  required 
by  the  policy,  is,  in  view  of  the  language  of  the 
requirement,  one  of  fact  for  the  jury. — Western 
Assur.  Co.  V.  Studebaker  Bros.  Mfg.  Co.,  124 
Ind.  170,  23  N.  E.  113a 

[d]  (Sop.  isoo) 

Where  there  is  no  dispute  as  to  the  facts 
whether  the  requirements  of  a  policy  as  to  the 
time  within  which  proofs  of  loss  were  furnish- 
ed, the  question,  whether  the  coadittons  of  the 
policy  were  complied  with  is  one  of  law  for 
the  court.— Baker  v.  German  Fire  Ins.  Co.,  24 
N.  E.  1041,  124  Ind.  490. 

[e]  (App.  1892) 

Whether  a  proper  change  in  the  use  of  in- 
sured property  will  increase  the  hazard  is  a 
question  of  fact,  to  he  submitted  to  the  jury 
under  proper  instructions. — Germania  Fire  Ins. 
Co.  V.  Deckard,  28  N.  E.  868,  3  Ind.  App.  361. 

Where  notice  of  loss  under  a  fire  insurance 
policy  is  given  15  days  after  the  fire,  it  cannot 
be  said  as  a  matter  of  law  that  notice  vas  not 
given  within  a  reasonable  time.— Id. 

[0    (Sap.  1S94) 

In  a  suit  on  an  accident  policy  providing 
that  the  benefits  should  not  extend  to  death 
caused  by  Iwdily  infirmity  or  disease,  it  appeal^ 
ed  tbat  the  insured  suddenly  fell,  striking  bis 
head.  There  was  no  evidence  of  any  external 
cause  for  the  fall,  and  the  uncontradicted  testi- 


mony of  the  experts  who  conducted  the  post 
mortem  showed  ttiat  the  heart  and  brain  were 
generally  diseased,  and  that  this  caused  the 
fall  and  death.  Held,  that  an  affirmative  in- 
struction for  defendant  was  properly  given. — 
Sharpe  v.  Commercial  Travelers*  Mut.  Acc. 
Ass'q  of  America,  139  Ind.  92,  37  N.  E.  353. 

The  fact  that  persons  meeting  the  in- 
sured observed  nothing  in  faia  appearance  to  in- 
dicate III  health  raises  no  conflict  as  to  the  exist- 
ence of  the  diseases  testified  to  hf  tlie  exi>erta. 
-Id. 

[g]    (App.  1894) 

Where  the  proofs  of  death  on  the  entira 
evidence  leave  It  in  doubt  How  the  death  of  the 
insured  was  caused,  the  question  must  be  deter- 
mined by  a  jury.— Travelers'  Ins.  Co.  v.  Nitter- 
bouse,  38  N.  E.  1110,  11  Ind.  App.  155. 

[b]    (App.  1S95) 

Ordinarily  the  question  whether  certain 
acts  of  the  assured,  as  a  change  of  use  or  oc- 
cupation, will  increase  the  risk  or  not,  is  one 
for  the  jury  exclusively. — Germania  Fire  Ins. 
Co.  T.  Stewart,  42  N.  E.  286,  13  Ind.  App.  627. 

[i]   (App.  UK) 
The  question  whether  a  premium  has  been 
paid  is  an  ultimate  fact  for  the  jury.— Union 
Cent.  Life  Ins.  Co.  T.  HolloweU.  50  N.  £.  399, 
20  Ind.  App.  150. 

U]  (App.  1902) 
If  the  facta  are  undisputed,  whether  no- 
tice of  a  loss  or  an  accident  insured  against 
was  given  within  a  reasonable  time  becomes  a 
question  of  law  for  the  court.— Employers*  Lia- 
bility Assur.  Corp.  v.  Light,  Heat  &  Power 
Co.,  63  N.  E.  54,  28  Ind.  App.  437. 

Ik]    (App.  1905) 

What  is  a  reasonable  notice  of  a  claim  un- 
der an  indemnity  insurance  policy  is  a  question 
of  law  for  the  court  when  the  facts  are  not  dis- 
puted.— London  Guarantee  &  Accident  Co.  t. 
Siwy.  66  N.  E.  481,  3B  Ind.  App.  S40. 

tl]    (Sap.  IMS) 

Where,  in  an  action  on  a  life  policy,  de- 
fendant relied  cm  the  defense  of  brea<^es  of 
warranties,  and  the  evidence  was  confiicting, 
and  left  inferences  and  deductions  to  be  drawn 
in  arriving  at  the  ultimate  tact,  it  was  error 
to  direct  a  verdict  for  defendant,  though  the 
weight  of  the  evidence  was  with  it — Hangtaton 
V.  ^tna  Life  Ins.  Co..  73  N.  EX  69%  74  N.  B. 
613,  165  Ind.  82. 

In  an  action  on  a  life  insurance  policy, 
where  defendant  filed  no  general  denial,  but  re- 
lied on  the  affirmative  defense  of  fraud,  and 
thus  assumed  the  burden  of  proof,  and  the  evi- 
dence as  to  fraud,  while  largely  uncontradicted, 
was  conflicting  in  certain  particnlais,  and  left 
inferences  and  deductions  to  be  drawn  in  ar- 
riving at  the  ultimate  fact,  it  was  error  for 
the  court  to  give  a  peremptory  instruction  for 
defendant,  although  the  weight  of  the  evidence 
was  with  it.— Id. 
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[m]    (S«p.  1906) 

Where,  In  an  action  on  an  accident  policr, 
it  appears  that  two  or  more  causes  contribnted 
to  the  injarr,  and  equally  pmdent  persons 
would  differ  as  to  which  was  the  efficient  canse, 
the  question  is  for  the  jui?-— Continental  Cas- 
aalty  Co.  v.  Lloyd.  73  N.  E.  824.  163  Ind.  52. 

[n]  (Sup.  1906) 
E)videi)ce  considered,  and  held  to  present  a 
question  for  the  jury  whether  insured  in  an  ac- 
cident policy  gave  notice  within  a  reasonable 
time  of  an  injury  resulting  from  the  act  of  in- 
sured in  sleeping  on  his  arm,  by  which  the  cii^ 
culation  therein  was  bo  affected  that  periostitis 
developed,  causing  protracted  illness.— ^tna 
Life  Ins.  Co.  t.  Fitzgerald,  165  Ind.  317,  75 
X.  E.  262.  1  L.  R.  A.  (N.  S.)  422.  112  Am.  St. 
Rep.  232. 

[o]     (App.  1906) 

In  an  action  on  a  policy  of  life  insurance, 
evidence  held  to  present  a  question  of  fact  for 
the  jury  whether  the  insured  had  taken  his  own 
life  by  poisoning.— Equitable  Life  Ins.  Co.  of 
Iowa  V.  Hebert,  76  N.  E.  1023,  37  Ind.  App. 
373.  117  Am.  St.  Rep.  324. 

[p]    (Snp.  19OT) 

Whether  an  arbitration  between  the  in- 
sured and  the  insurer  failed  because  of  fraud, 
delay,  or  other  fault  ia  a  question  for  the  jury. 
—Providence  Washington  Ins.  Co.  v.  Wolf,  168 
Ind.  690,  80  N.  E.  26,  120  Am.  St.  Rep.  395. 

[q]    (App.  1908) 

Where  an  insurance  company  denies  liabil- 
ity upon  the  stated  specific  grounds  that  the 
policy  had  been  forfeited,  as  lapsed,  whether 
such  act  was  a  waiver  of  objection  raised  by 
the  insurance  company  that  a  written  notice  of 
the  election  to  take  a  share  of  the  accumulated 
reserve  had  not  been  given,  and  that  thereby 
such  sum  was  to  be  applied  on  an  annuity,  was 
for  the  jury.— Equitable  L4fe  Assur.  Soc.  of 
United  States  v.  Perkins,  41  Ind.  App.  183,  80 
N.  E.  682. 

[r]  (App.  1908) 
Whether  applicant  or  an  insurance  agent 
made  false  answers  to  questions  in  the  applica- 
tion held,  under  the  evidence,  for  the  jury.— 
United  States  Health  &  Accident  Ins.  Co.  v. 
Clark,  41  Ind.  App.  345,  S3  N.  E.  760. 

Answers  to  interrogatories  in  an  action  on 
a  policy  of  insurance  showed  that  the  insured 
died  August  15.  1903,  and  the  insurer  paid  the 
premiums  into  court  November  23,  1906.  An 
exhibit,  made  a  part  of  the  answer,  showed 
that  proof  of  loss  advising  the  Insured  of  every 
breach  of  warranty  alleged  by  it  was  received 
September  23,  1908.  Held,  that  what  is  a  rea- 
sonable time  for  the  return  of  premiums  in  or- 
der to  Kvdd  the  policy  is  ordinarily  a  question 
of  fact,  and  the  court  would  not  be  Justified  in 
holding  that  they  were  returned  in  r  reasonable 
time  contrary  to  Uie  general  verdict  for  plain- 
tiff.—Id. 


Fox  Cases  vboh  Otheb  States, 

Sn  28  Cent.  Dig.  Insurance,  H  1536, 
1732-1770. 

See,  also,  1  Cyc.  pp.  208,  300-302,  19  Cyc. 
pp.  9S6-862,  25  Cyc  pp.  917-949,  26  Cyc. 
pp.  ra6-739. 

S  669.  Inatrnotions. 

Applicability  of  instructions  to  pleadings  and 
evidence,  see  Tbial,  §  251. 

Instructions  excluding  or  ignoring  issues,  de- 
fenses or  evidence,  see  Tbial,  S  253. 

Instructions  invading  province  of  jury,  see 
Tbial.  §  19a 

Submission  by  court  to  jury  of  questions  of 
law.  see  Tbial.  S  199: 

[a]  (Sttp.  U73) 

It  is  error  to  charge  that  the  Jury  may  con- 
sider circumstances  excusing  delay  in  giving 
notice  of  an  injury  covered  by  an  accident  pol- 
icy where  no  such  matters  of  excuse  are  proved. 
—Railway  Pass.  Assur.  Co.  of  Hartford  v.  Bur^ 
well,  44  Ind.  460. 

[aa]    (Sup.  1888) 

In  an  action  on  a  life  policy,  where  the 
defense  is  a  breach  of  assured's  warranty  that 
he  bad  no  disease  of  a  certain  kind,  the  infer- 
ence fram  the  certificate  of  the  attending  phy- 
sician, as  to  the  cause  of  death,  is  a  proper 
subject  for  argument  to  the  jury,  but  not  a 
question  of  law  requiring  an  instruction  as  to 
what  the  certificate  tends  to  prove  outside  of 
the  facts  recited  therein.— Continental  Life  Ins. 
Co.  V.  Yung,  113  Ind.  159,  15  N.  S.  220,  3 
Am.  St  Rep.  630. 

[b]  (Svp.  1890) 

In  an  action  on  a  life  policy,  where  the 
defense  is  a  forfeiture  by  reason  of  assured's 
having  become  so  far  intemperate  as  to  Induce 
delirium  tremeus,  an  instruction  defining  the 
term  "delirium  tremens"  to  signify  "that  dis- 
eased condition  of  the  brain  said  to  be  produc- 
ed by  tfae  excessive  and  prolonged  use  of  spirit- 
uous liquors"  is  as  favorable  to  the  insarance 
company  as  It  has  a  right  to  expect— .Etna 
Life  Ins.  Co.  v.  Deming,  123  Ind.  384,  24  N. 
E.  86,  375. 

tc]   (App.  1894) 

In  an  action  on  a  policy  insuring  a  horse, 
the  court  instructed  that  if  tbe  insurance  was 
issued  to  plaintiff  by  defendant,  both  acting  in 
good  faith  and  the  horse  was  not  diseased  at 
the  time  that  he  was  insured,  the  verdict  should 
be  for  plaintiff  for  the  full  amount  of  the  in- 
surance, field,  that  such  instruction  was  er- 
roneous, the  policy  having  provided  that  no 
animal  should  be  insured  for  more  than  one- 
.half  its  cash  value,  and  there  being  a  conflict 
in  the  evidence  as  to  the  value  of  the  horse. — 
Indiana  Farmers'  Live  Stock  Ins.  Co.  r.  Byr- 
kett,  36  N.  E.  779,  9  Ind.  App.  443. 

In  an  action  on  a  policy  tlie  court  refus- 
ed to  instruct  that  if  plaintiff  made  a  written 
application  for  insurance,  and  any  material 

fact  or  circumstance  stated  in  writing  was  not 


TUa  IHsMt  la  mps^mI  «n  tlu  lUsr-NnmlMP  Systvas.  For  expl*Mtloat       B>C*  14k 

Digitized  by  VjOOQlC 


I  009 


INSURAXCE,  XVUL         t5  ma.  Dlg.-Pa«e  102!]        §  6Q9 


fairly  represpQtcd  hy  plaintiff,  and  defendant 
was  misled  thereby  and  induced  to  deliver  to 
plaintiff  a  policy,  or  if  any  of  the  answers  con- 
tained in  guch  application  ^'pre  untnie,  then, 
if  such  facts  existed,  the  verdict  should  be  for 
defendant.  Held,  that  the  instruction  asked 
was  too  broad  id  its  terms,  it  not  being  limited 
to  such  facts  or  circumatances  pleaded  in  the 
answer,  but  being  such  that  it  would  permit 
the  jury  to  take  into  consideration  any  facts 
Rtated  in  writing. — Id. 

[d]  {App.  1896) 

Id  an  action  on  a  life  policy  making  "self- 
destructioD  by  the  Insared,  whether  sane  or  In- 
fiaDC,"  aD  avoidance  of  the  policy,  It  was  error 
to  iDstnict  tliat  death  from  poison  self-admiDis- 
tered  would  not  avoid  the  policy,  unless  it  waa 
abowD  that  it  wai  "willfally  and  deliberately" 
taken  by  the  inant-ed.  with  intent  to  commit  sui- 
cide; and  such  error  was  not  cored  by  a  sobse- 
<|ueDt  instruction  directing  a  verdict  for  defend- 
ant if  "deceased  cime  to  his  death  by  poison  tak- 
en with  intent  to  commit  suicide."— Union  Cent 
Life  Ins.  Co.  v.  HoIIowell,  14  Ind.  App.  (ill, 
43  X.  E.  277. 

[e]  (App.  IS38) 

In  an  action  on  a  life  policy,  tiie  court 
charged  that,  If  answers  in  the  application 
were  warranties  and  untrue,  the  policy  was 
void,  and  again  charged  In  effect  that  the  jury 
had  the  right  to  construe  the  contract.  Held, 
that  the  instructions  M-ere  eirooebus  as  contra- 
dictory.— Masons*  Union  Life  Ins.  Ass'n  t. 
Brockman.  50  JS.  E.  403,  20  Ind.  App.  20a 

Correct  instructions  as  to  all  the  answers 
in  the  application  for  a  policy  being  warran- 
ties, the  effect  of  false  statements  therein,  and 
that  the  materiality  of  the  statements  was  not 
to  be  considered  by  the  jnry,  do  not  cure  an 
instruction  that  "nothing  can  be  construed  as 
a  warranty  except  that  which  was  and  is 
plainly  and  unequivocally  declared  to  be  such 
by  the  parties,"  since  the  latter  is  erroneous, 
because  practically  leaving  the  policy  to  be 
construed  by  the  jury,  or,  at  least  in  connec- 
tion with  the  other  instructions,  confusing  and 
misleading  the  jury  as  to  what  the  law  on  the 
subject  really  is.— Id. 

The  giving  of  an  instruction,  in  action  on 
pftlicv,  that  "the  word  'warranty'  means  more 
than  an  agreement,— it  means  a  guaranty,"— 
is  reversible  error,  since  the  words  have  dis- 
tinct meanings. — Id. 

[t]     (App.  1S99) 

In  an  action  on  a  policy,  an  instruction 
purporting  to  .state  the  averments  of  the  com- 
plaint necessary  to  be  proved  to  entitle  plain- 
tiff to  recover,  which  omits  the  averment  of 
plaintiff's  insurable  interest  in  the  property,  is 
erroneous. — Indiana  Ins.  Co,  v.  Priugle,  52  X. 
E.  821,  21  Ind.  App.  srtO. 

[R]     (App.  189:') 

Where  the  pleadings,  in  an  action  on  a  pol- 
icy of  fire  Insurance,  do  not  present  an  Issue 


of  waiver  of  the  conditions  of  the  policy,  it  is 
error  to  instruct  the  jury  that  insured  must 
either  show  a  performance  of  the  conditions  of 
the  contract  on  her  part  to  be  performed,  or 
show  that  the  insurer  bad  waived  the  perform- 
ance of  such  conditions.— Ft.  Wayne  Ins.  Co. 
V.  Irwin,  M  N.  E.  817,  23  Ind.  App.  53. 

[ill  (App.  won) 

In  an  action  on  an  accident  policy  provid- 
ing that  no  claims  should  accrue  except  for 
accidental  In^ry  arising  independent  of  all 
other  causes  immediately  and  wholly  disabling 
assured  from  performing  any  and  all  kkids  of 
business  pertaining  to  his  occapation,  it  wan 
proper  for  the  court  to  instruct  that  plaintiff 
could  recover  If  he  was  disabled  to  the  extent 
that  be  could  not  do  any  and  all  kinds  of  busi- 
ness pertaining  to  his  occupation,  and  to  refuse 
to  instruct  that  plaintiff's  injury  must  have 
been  such  as  to  wholly  disable  him  from  per- 
forming any  and  every  kind  of  business  pertain- 
ing thereto,  since  the  clause  in  the  policy  being 
capable  of  two  constmctions,  the  more  liberal 
to  assured  must  prevail. — Commercial  Travelers' 
Mut.  Acc.  Ass'n  v.  Springsteen,  So  N.  E.  9T3, 
23  Ind.  App.  G5i. 

m  (App.  1903) 
Where  insured  warranted  that  he  wonld 
not  nse  intoxicating  liquora  to  excess,  nor  prac- 
tice any  pemicioDS  habit  that  obviously  tended 
to  shorten  his  life,  and  an  action  <m  the  policy 
was  contested  on  the  gnnnd  that  inanred  used 
intoxicating  liqnors  to  excess,  an  fnstrnctioD 
that  if,  from  the  nature  of  deceased's  employ- 
ment, and  his  ph^cat  condition  occasioned 
thereby,  he  became  weak  and  exhausted,  and 
was  compelled  to,  and  did,  resort  to  stimalantii, 
as  he  believed,  for  his  own  protection,  and  to 
enable  him  to  continue  bis  labors,  and.  In  so 
doing,  occasionally  drank  intoxicants  to  the  ex- 
tent of  being  under  the  influence  thereof,  such 
Indulgence  wonld  not  be  excessive,  and  wonld 
not  constitute  a  defense  to  the  action,  unless 
the  jnry  found  that  such  lodnlgences  were  ex- 
cessive, or  tended  to,  and  did,  ahorten  life, 
was  erroneous,  In  that  it  left  to  Insured  to  de- 
termine for  himself  what  would  be  an  exces- 
sive use  of  liquors.— Union  Life  Ins.  Co.  v. 
Jameson,  67  N.  E.  199,  31  Ind.  App.  2S. 

In  an  action  on  a  policy  contested  on  the 
ground  that  insured  used  intoxicating  liquors 
to  excess,  the  court  instructed  that  if  from  the 
nature  of  deceased's  employment  and  his  phvs- 
ical  condition  occasioned  thereby  he  became 
weak  and  exhausted,  and  was  compelled  to  and 
did  resort  to  stimulants,  as  he  believed  for  his 
own  protection,  and  to  enable  him  to  continue 
bis  labors,  and  in  so  doing  occasionally  drank 
intoxicants  to  the  extent  of  being  nnder  the 
influence  thereof,  such  indulgence  would  not  be 
excessive,  and  would  not  constitute  a  defense 
to  the  action,  unless  the  jury  found  that  such 
indulgence  was  excessive  or  tended  to  and  did 
shorten  life.  Held,  that  the  instruction  was 
contradictory,  in  that  while  attempting  to  de- 
scribe what  indulgences  wonld  not  be  excessive 
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it  submitted  to  the  jui7  whether  such  indul- 
geocea  were  ezcesBiTe. — Id. 

Where,  in  an  action  on  a  policy,  there 
was  no  daim  that  the  contract  was  ambiguous, 
nor  any  attempt  made  to  explain  any  supposed 
ambignfty,  it  was  error  to  leave  its  construc- 
tion to  the  jary,  1^  an  instruction  that  a  con- 
tract of  Insurance  should  be  liberally  construed 
to  effect  Its  porpose,  and,  inasmuch  as  the  in- 
terrogatories in  the  apidication  were  prearrang- 
ed by  the  insurance  company,  whatever  there 
may  be  in  language  so  prepared  which  has  any 
tendency  to  defeat  the  main  purpose  of  the  con- 
tract should  be  strictly  coiwtrued  against  the 
company,  and,  if  there  waa  any  ambiguity  in 
an  interrogatory  propounded,  it  should  be  con- 
strued most  strongly  against  the  company,  and 
most  favorably  to  the  assured,  in  whose  favor 
all  doubts  should  be  resolved.— Id. 

[J]    (App.  1904) 

In  an  action  on  an  accident  policy,  the 
court  charged  that,  wbile  there  must  be  an 
immediate,  continuing,  and  total  loss  of  busi- 
ness time,  there  need  not  be  a  total  ioss  of 
time  beginning  at  the  time  the  bodily  injuries 
were  first  sustained,  and  continuing  total  for 
the  period  for  which  the  indemnity  is  sought; 
and  thereafter  charged  tiiat  the  loss  of  time 
must  be  immediately  consequent  upon  the  in- 
juries, and  thereafter  continuous  during  any 
period  for  which  the  plaintiff  might  recover,  so 
that  If  the  plaintiff  suffered  loss  of  time  and 
afterwards  his  Injuries  improved,  so  that  be 
suffered  no  loss  of  time,  be  could  not  recover 
for  any  period  thereafter,  although  he  mi^bt 
subsequently  suffer  total  loss  of  time,  but  that 
the  loss  of  time  must  be  continuous.  Held, 
that  the  two  instructions  were  not  contradicto- 
ry or  misleading.— Pacific  Mut.  Life  Ins.  Co. 
T.  Branbam,  70  N.  E.  174,  34  Ind.  App.  243. 

tk]     fApp.  1»6) 

Where,  in  so  action  on  a  policy  infiirin? 
against  toss  by  fire  or  lightnioK  and  not  against 
loM!  by  winds,  the  court  charged  that  there 
could  be  no  recovery  occasioned  by  wind,  but 
that  the  damaces.  if  any,  must  be  exchiaively 
for  loss  by  lightning,  becaufie  the  evidence 
showed  no  loss  by  fire  and  the  policy  did  not 
cover  loss  by  wind,  it  was  proper  to  refuse  to 
charge  that  if  the  building  was  first  struck  by 
lightning  and  thereby  weakened,  but  would  <not 
have  fallen  had  it  not  been  for  the  wind  fol- 
lowing the  stroke  of  lightning,  there  could  be 
no  recovery  on  account  of  the  fall  of  the  build- 
ing by  wind.— Home  Ins.  Co.  T.  Gagen,  76  N. 
E.  927,  38  Ind.  App.  080, 

Where  the  only  loss  recoverable  under  a 
policy  was  for  damages  by  lightning,  it  is  not 
error  to  refuse  an  instruction  framed  as  if  the 
policy  covered  loss  by  wind,  cyclone,  or  tor- 
nado as  well  as  by  lightning;  such  instruc- 
tion being  calculated  to  confuse  the  Jury, — Id. 


[1]  (Sap.  1907} 
In  an  action  on  a  Sre  policy,  a  plea  al- 
leging that  plaintiff  had  not  secured  a  requir- 
ed appraisal  of  the  loss  and  damaged  goods, 
an  instruction  that  such  requirement  might  1>e 
waived  and  that  defendant's  conduct  should  be 
considered  in  determining  whether  it  "had  un- 
reasonably delayed  such  appraisement  is  prop- 
er.—Providence  Washington  Ins.  Co.  v.  Wolf, 
168  Ind.  680^  80  N.  E.  26.  120  Am.  St  Rep. 
3»5. 

FOB  Cases  fboh  Othbb  States, 

See  28  Cent,  Dio.  Insurance,  H 
17n-1784, 

See,  also,  1  Cyc.  p.  299,  19  Cyc  p.  964,  25 
Cya  pp.  951-954,  26  Cyc.  p.  739. 


$  670.  VercUet  and  flndbis>. 

Failure  to  answer  interrogatories  or  make 
findings,  see  Tbiai^  |  356. 

Questions  proper  to  be  submitted  by  special  In- 
terrogatories, see  Tbial,  |  350. 

Requests  for  special  Interrogatories,  see  Tbiax, 
S  351. 

Sufficiency  of  special  findings  in  general,  see 
Tbial,  g  355. 

[a]  (Snp.  1856) 
Where  a  policy  was  conditioned  to  be  void 
in  the  event  of  any  fraud  or  false  swearing  by 
the  insured,  and  insured  estimated  bis  loss,  in 
the  proofs  thereof,  at  something  between  |1,4W 
and  $1,500,  but  recovered  $200  less  in  a  suit 
on  the  policy,  the  mere  circumstance  that  the  ' 
amount  claimed  in  the  plaintiff's  preliminary 
aflldavit  exceeded  the  amount  of  the  verdict  did 
not  show  that  the  plaintiff  had  been  guilty  of 
false  swearing.- Franklin  loa.  Co.  v.  Culver,  6 
Ind.  137. 

tb]    {Sap.  18G4) 

In  a  suit  on  a  marine  policy,  providing 
that,  in  case  of  loss,  the  assured  should  not 
sell  the  wreck  without  the  underwriter's  con- 
sent, and  that  the  boat  should  be  kept  in  a 
seaworthy  condition  and  sufficiently  manned, 
the  court  found  specially  that  the  master  of 
the  vessel  was  the  husband  of  assured,  and 
her  agent,  who  effected  the  insurance;  that  aft- 
er the  loss  he  made  his  protest  and  forwarded 
it;  that  he  sold  the  wreck  without  the  under- 
writer's consent  and  without  waiting  for  an 
answer,  having  no  reason  therefor,  except  that 
he  could  not  wait  for  such  answer  during  the 
necessary  time  because  of  the  great  expense  of 
living  there;  that  there  waa  no  evidence  wheth- 
er the  boat  was  in  a  seaworthy  condition  or 
not;  and  that  the  damage  resulted  from  the 
boat's  not  being  provided  with  a  competent  pi- 
lot. Held,  that  the  special  facta  found  sustain- 
ed a  general  finding  for  tlw  defendant— Ijewis 
V.  Central  Ins.  Co.  of  Cincinnati,  23  Ind.  445. 

[c]     (Sup.  1874) 
Where,  In  an  action  on  a  policy,  the  jury 
was  required  to  answer  whether  the  party  in- 
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Bured  bad  oot  ivithin  a  designated  period  had 
a  certoio  disease,  for  wbicli  b«  received  medi- 
cal treatment,  and  the  answer  returned  was: 
"He  maj*  have  received  medical  treatment  for 
that  disease,  but  we  believe,  if  he  did,  he  re- 
ceived treatment  for  a  disease  be  did  not  have" 
—the  Answer  was  equivalent  to  a  finding  that 
the  jury  did  not  believe  that  the  insured  re- 
ceived such  treatment  for  that  disease.— Mutual 
Ben.  Life  Ins.  Co.  t.  Cannon,  48  Ind.  264. 

[d]     <Sai».  187S) 

In  an  nctioo  on  a  fire  policy,  defended 
on  the  ground  of  an  overvaluation  by  the  in- 
sured in  his  applicntioD  for  insurance,  a  ver- 
dict for  plaintiff  for  ]pbb  ihan  the  face  of  the 
policy  is  equivalent  to  a  finding  that  there  was 
an  overvaluation,  but  that  it  was  made  by  an 
honest  mistaiie.— Citizens'  Fire  &  Marine  Ins. 
Co.  T.  Short,  62  Ind.  316. 

te]     (Sap.  1878) 

In  answer  to  this  question  in  an  applica- 
tion for  a  policy  of  insurance:  "What  are  your 
habits  in  respect  to  tbe  use  of  intoxicating  llq- 
nors?  Flave  you  ever  used  intoxicating  liq- 
uora  to  excess?'*  the  applicant  replied,  "Tem- 
perate." The  answer  to  the  second  branch  of 
the  question  was  found  by  the  court  to  have 
been  in  effect  waived  by  tbe  compai^.  Bcld, 
that  tbe  real  Issue  was  as  to  tbe  applicant'if 
habits  at  tbe  date  of  tbe  application,  and  that 
whatever  the  jury  might  have  fonnd  as  to  his 
prevloas  habits  was  irrelevant  and  immaterial. 
—John  Hancock  Mut  Life  Ina.  Co.  T.  Daly, 
65  Ind.  6. 

[t]  (Sap.lSSO 
In  an  action  on  an  insurance  policy  by  the 
beneficiary,  who  was  a  creditor  of  the  insured, 
the  jury  were  asked  to  what  amount  plaintiff 
was  the  creditor  of  the  insured  at  the  time  of 
the  application,  to  which  they  answered  $581. 
They  also  answered  that  be  had  no  other  in- 
terest in  the  life  of  insured,  and,  thirdly,  they 
answered  that,  if  he  had  any  interest  other 
than  as  a  creditor,  it  was  a  verlial  obligation 
for  the  payment  of  $300  for  goods  obtained  by 
insured  and  another  from  plaintiff.  Held,  that 
the  answers  were  not  inconsistent. — North- 
western Mut  Life  Ins.  Co.  t.  Heimann,  93 
Ind.  24. 

[g]  (Sap.  18^) 

A  special  finding  that  proofs  of  loss  were 
□ever  furnished  is  not  inconsistent  with  a  gen- 
eral verdict  for  plaintiff,  as  tbe  stipulation  of 
the  policy  requiring  them  may  be  waived.— 
PlKcnlx  Ins.  Co.  t.  Rowe,  117  Ind.  202,  20  M. 
E.  1S2. 

[h]  (Sap.  1891) 

Where  a  complaint  on  a  life  insurance  pol- 
icy alleged  that  the  insured  told  the  agent  of 
a  rejected  application  at  the  time  that  the  pol- 
icy in  suit  was  written,  tbe  averment  is  sus- 
tained by  a  special  finding  that  he  told  tbe 
agent  about  tbe  prior  application  a  few  days 
before,  and  the  agent  wrote  a  false  answer 
without  reading  the  questions  to  the  insured, 


and  without  his  knowledge  Or  consent.— Ger^ 
mania  Life  Ins.  Co.  of  New  Yorii  t.  Lorken- 
heimer,  127  Ind.  536.  26  N.  E.  1082. 

[i]  (Sap.  1892) 
In  an  action  on  a  fire  policy  which  pro- 
vided that  in  case  of  loss  notice  sbould  be  giv- 
en in  writing,  the  verdict  found  that  tbe  local 
agent  of  insured  immediately  notified  the  in- 
surer of  loss,  that  the  notice  was  sent,  and  that 
It  gave  the  number  of  the  policy,  date  of  lo?s. 
and  probable  amount  of  loss.  Held  that,  while 
the  finding  did  not  state  that  the  notice  was 
in  writing,  such  was  a  fair  inference. — Phtpoix 
Ins.  Co.  of  Brooklyn  v.  Perry,  30  N.  E.  637, 
131  Ind.  572. 

m  (Sop.  1892} 
In  an  action  on  a  marine  insurance  pol- 
icy it  appeared  that  the  vessel  insnred  was,  in  a 
ftonn,  cut  adrift  from  a  propeller,  and  lost.  A 
spedal  verdict  was  fotmd  that  the  Tcssel  was  cut 
adrift  "to  relieve  tbe  propell^  and  tow  from  a 
danger  of  navigation,  and  for  the  best  Interest 
of  tbe  property  at  li^."  Bdd,  that  the  insur- 
er's liahOity  was  not  limited  by  such  verdict  to 
a  general  average  loss,  as  It  £d  not  show  the 
sacrifice  was  mode  as  tiie  sole  means  of  avert- 
ing an  immediate,  common  danger  to  the  prop- 
erty and  crew.— Britlflh  American  Asaor.  Co.  of 
Toronto  v.  Wilson,  31  N.  E.  938,  132  lod.  278. 

[k]    (Sap.  1892) 

Where  a  policy  of  fire  insurance  required 
notice  of  loss  to  be  given,  a  special  verdict  in 
an  action  thereon  showing  but  imperfectly  that 
notice  was  given  is  nevertheless  sufficient  to 
prevent  a  declaration  of  forfeiture  for  failure  to 
find  that  notice  was  given. — Bowlus  v.  Phenix 
Ins.  Co..  32  N.  E.  319,  133  Ind.  106^  20  L. 
R.  A.  400. 

rn  (App.  1898) 

Where  a  policy  of  insurance  was  made  a 
part  of  tbe  complaint.  It  constituted  a  part  of 
tbe  issues  formed  by  tbe  pleadings  and  was 
therefore  not  a  proper  snbject  of  spedal  ver- 
dict, as  It  is  not  the  office  of  a  special  verdict 
to  set  out  tbe  pleadings.— Evans  v.  Queen  Ins. 
Co.,  31  N.  E.  843,  6  Ind.  App.  198. 

[ml    (App.  1894) 

The  failure  of  tbe  jury  to  find,  in  their 
special  verdict,  tbat  notice  of  loss  under  the 
policy  of  insurance  declared  upon  was  given 
within  a  reasonable  time,  is  not  supplied  by  a 
finding  that  defendant  received  from  plaintiff 
"I*roof  of  loss." — Germania  Fire  Ins.  Co.  of 
Peoria  V.  Columbia  Encaustic  Tile  Co.,  11  Ind. 
App.  385,  39  N.  E.  304. 

[n]    (App.  1895) 

In  an  action  on  an  insurance  policy  is- 
sued on  the  life  of  S.,  the  jury  found  that  S. 
was  injured,  and  died  within  90  days  after- 
wards; that  "plaintiff  procured  a  blank  form, 
and  executed  proofs  of  the  death  of  said  S..  and 
forwarded  the  same  to  the  defendant,  and  that 
said  proofs  were  accepted  and  retained  by  said 
defendant";   and,  also,  "that  immediate  writ- 
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ten  DOtlce  of  the  death  of  said  S.  was  given  hy 
plaintiff,  or  hy  some  one  in  her  behalf,  to  the 
defendant"  Held,  that  the  findings  failed  to 
show,  compliance  with  a  conditioo  in  the  policy 
that  written  notice  should  be  given  the  com- 
pany "of  any  accident  or  Injnry  for  which  a 
claim  is  to  be  made,  with  fnll  particulars  there- 
of, and  the  full  name  and  address  of  the  io- 
su red."— Standard  Life  &  Accident  las.  Co.  v. 
Strung,  41  N.  E.  604,  13  Ind.  App.  315. 

[0}    (App.  18») 

As  nonpayment  of  the  premium  will  not  of 
itself  authorize  a  forfeiture  of  a  policy,  special 
findings  by  the  jury  that  the  insured  paid  the 
premium,  or  a  part  thereof,  on  the  policy  in 
suit,  and  did  not,  after  the  loss,  offer  to  pay 
the  balance  of  the  premium  still  due  on  such 
policy  and  another,  and  that  the  premium  on 
the  policy  in  suit  was  paid  over  to  the  insurer 
by  its  agent,  were  not  inconsistent  with  the 
general  verdict  for  the  insured,  though  con- 
trary to  the  evidence.— Ohio  Farmeis*  Ins.  Co. 
V.  Stowman,  16  Ind.  App.  205,  44  N.  B.  SaS. 
940. 

iPl     (App.  189S) 

In  an  action  on  a  fire  insarance  policy,  the 
judgment  in  favor  of  plaintiff,  rendered  on  the 
special  verdict,  which  does  not  find  that  plain- 
tiff was  the  owner  at  the  time  of  the  fire,  will 
be  reversed. — Insurance  Co.  of  North  America 
V.  Coombs,  49  N.  E.  471,  19  Ind.  App.  331. 

A  special  verdict  which  finds  that  defend- 
ant insured  plaintiff  against  loss  on  her  one  and 
two  story  dwelling  bouse,  in  section  5,  is  a  suf- 
ficient finding  that  ahe  owned  the  property  at 
the  time  it  was  inanred.— Id. 

r<ll     (App.  1900) 

Where,  in  an  action  on  an  accident  policy 
containing  a  condition  that  it  should  not  cover 
injuries  received  from  a  voluntary  exposure  to 
unnecessary  danger,  the  jury  found,  in  answer 
to  interrogatories,  that  assured  was  injured  by 
ruDning  into  a  wagon  while  riding  a  bicycle 
against  a  heavy  wind,  which  he  might  have 
avoided  if  he  bad  been  looking  ahead;  that  he 
was  not  conscious  of  danger,  and  did  not  know- 
ingly and  intentionally  assume  a  risk,  nor  in- 
tentionally take  chances  of  colliding  with  the 
wagon ;  and  that  be  did  not  voluntarily  expose 
bimself  to  danger, — such  findings,  taken  togeth- 
er, showed  no  irreconcilable  conflict  with  the 
general  verdict  in  plaintiff's  favor. — Commercial 
Travelers'  Mut.  Acc.  Ass'n  v.  Springsteen,  55 
N.  E.  973,  23  Ind.  App.  657. 

[r]  (App.  1903) 
A  fire  policy  contained  this  clause:  "The 
entire  policy,  unless  provided  by  agreement  in- 
dorsed thereon  or  added  thereto,  shall  be  void 
if  the  interest  of  the  insured  be  other  than  un- 
conditional and  sole  ownership."  In  an  action 
on  the  policy,  the  court  found  that  when  it 
was  issued  plaintiff  was  the  owner  of  the 
buildings  insured,  which  were  situated  on  leas- 
ed land.  Beld  not  equivalent  to  a  finding  that 
plaintiff  was  the  owner  at  the  time  of  loss. —  , 


MUwaukee  Fire  Ins.  Co.  T.  Todd,  67  N.  B.  697, 
32  Ind.  App.  214. 

In  an  action  on  a  fire  policy  by  the  in- 
sured, the  court  aboald  state  in  its  special 
finding  that  insured  owned  the  property  at  the 
time  of  loss,  and  the  absence  of  such  a  state- 
ment in  the  special  finding  is  to  be  treated  as 
indicating  that  the  court  did  not  find  snch  to 
be  the  fact.— Id. 

M  (8VP.1904) 
In  an  action  on  a  fire  policy,  in  which  the 
complaint  contained  a  cause  of  action  on  an 
account  stated,  the  jury  found,  in  answer  to  a 
special  interrt^atory,  that  a  director  and  the 
secretary  of  defendant  visited  plaintiff  on  a  cer- 
tain date,  and  that  plaintiff  asked  when  he 
would  get  his  money,  and  the  secretary  said 
that  it  would  take  30  days  to  investigate,  and, 
if  they  found  everything  right,  he  would  get 
his  money  in  30  days,  and  that  that  was  all 
that  was  said  concerning  the  question.  There 
was  also  a  general  verdict  for  plaintiff  on  the 
cause  of  action  on  an  account  stated.  Held, 
that  the  answer  to  the  special  interrogatory 
did  not  necessarily  show  that  there  was  no  ac- 
count stated,  inasmuch  as  it  had  no  tendency  to 
prove  that  there  might  not  have  been  a  state- 
ment of  account  at  some  other  time. — Farmers' 
Ins.  Ass'n  of  Madison  County  v.  Reavis,  70  N. 
E.  S18,  71  N.  B.  805,  163  Ind.  821. 

[t]  (App.  UOB) 
The  complaint  In  an  action  against  a  mu- 
tual insurance  company  alleged  that  after  plain- 
tiff conveyed  the  property,  retaining  a  life  es- 
tate, defendant's  secretary  was  notified  of  the 
change  In  title;  that  be  stated  that  no  change 
in  the  policy  was  neeessary;  that  afterward! 
the  insurance  was  readjusted,  and  a  new  policy 
issued  containing  a  condition  that  the  policy 
would  be  void  unless  insured  owned  the  prop* 
erty  in.  fee  simple;  and  that  before  the  policy 
was  issued  defendant's  officers  were  notified  as 
to  the  condition  of  plaintiff's  title.  Had,  that 
a  special  finding  of  the  jury  tliat  idalntlff  did 
not  state  the  condition  of  the  title  to  the  person 
who  teadjuated  the  insurance  does  not  consti- 
tute such  a  variance  between  the  allegations 
and  verdict  as  authorized  the  court  to  disturb 
the  ja^rment  for  plaintiff.— Fanners*  Mut.  Fire 
Ins.  Co.  of  De  Kalb  County  v.  Jackman,  73  N. 
E.  730,  35  Ind.  App.  1. 

[u]    (App.  1907) 

Where,  in  an  action  on  a  life  ineurance 
policy,  the  jury  specially  found  that  insured 
made  representations  that  he  did  not  use  spirit- 
uous liquors,  and  that  such  representations 
were  false,  etc.,  but  did  not  find  that  insurer 
had  ever  rescinded  the  contract  or  offered  to  re- 
turn the  premium,  it  was  not  entitled  to  judg- 
ment notwithstanding  a  verdict  for  plaintiff. — 
v^tna  Life  Ins.  Co.  t.  Bockting,  39  Ind.  App. 
5m,  79  N.  E.  624. 

tv]    (App.  1908) 

Answers  to  special  iDterrogatories,  which 
show  that  a  decedent  was  struck  by  an  engine 

o 
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wfalle  walking  upon  a  highwe;  Over  a  railroad 
crossins.  do  not  show  that  he  was  killed  in  con- 
sequence of  walking  or  being  upon  a  roadbed  of 
a  railroad.— Phcenix  Accident  &  Sidi  Benefit 
AM'n  T.  Lathrop.  41  Ind.  App.  141,  81  N.  E. 
227. 

[w]    (App.  190S) 

The  jury,  in  an  action  on  an  insurance  pol- 
icy, returned  a  general  verdict  for  plaintiff,  and 
found  specially  that  Rtatements  in  the  applica- 
tion concerning  the  insured's  visian  and  surgi- 
cal treatment  were  not  true,  but  that  he  an- 
swered all  Questions  truthfully  and  had  no 
knowIe<lKe  of  false  answers,  and  the  loss  of  one 
of  his  eyes  was  plainly  noticeable.  Udd.  that 
there  is  no  necessary  conflict  between  the  spe- 
cial findings  and  the  verdict,  as  the  untruthful- 
ness of  the  answers  might  have  been  due  to 
the -way  in  which  the  insurance  agent  recorded 
them.— TTnited  States  Health  &  Accident  Ins. 
Co.  T.  Clark,  41  Ind.  App.  345,  83  N.  E.  700. 

U]    (App-  1908) 

Interrogatories  showing  that  assured  in 
his  application  was  asked  whether  be  had  ap- 
plied for  insurance  to  any  other  company  and 
had  been  refused,  to  which  he  answered,  "No.'* 
and  showing  that  he  had  made  an  application 
for  a  policy,  and  another  showing  that  assured 
was  asked  in  his  application  whether  he  then 
had  any  insurance  on  his  life,  to  which  he  an- 
swered, "None,"  are  not  in  irreconcilable  con- 
flict with  a  verdict  for  the  beneficiary.— Ilaugh- 
ton  V.  /Etna  Life  Ins.  Co.,  42  Ind.  App.  527, 
8S  X.  E.  125.  lOSa 

[y]  (AVP.UO8) 
Where  answers  to  interrogatories  In  an 
action  on  an  accident  policy  show  that  decedent 
put  an  insane  person  off  of  certain  premises, 
that  the  insane  person  went  In  the  highway, 
told  decedent  that  he  was  ready  for  him,  that 
decedent  went  into  the  highway,  that  a  by- 
stander called  out,  "Don't  strike  him,"  but  did 
not  indicate  whom  she  was  addressing,  and  that 
decedent  received  his  death  wound  in  the  high- 
way, they  are  not  in  Irreconcilable  conflict 
with  a  verdict  for  plaintiff.— Pboniz  Accident 
&  Nick  Ben.  Ass'n  y.  Stiver,  42  Ind.  App.  (KIO, 
*H  N.  E.  772. 

Fob  Cases  frou  Other  States, 

See  28  Cent.  Dig.  Insurance,  ||  1785- 

1787. 

See.  also,  1  Cyo.  p.  303,  M  Cye.  p.  9G8, 
25  Cyc.  p.  »54. 


f  672.  Jndcaiant. 

Conformity  to  verdict  and  findings,  lee  Judo- 

UEKT,  S  256. 
Rea  judicata,  see  Judqhent.  H  540-749. 

[a]    (Sap.  1S62) 

Section  22,  p.  334,  1  Rev.  St.,  authorizing 
judgment  for  a  sum  larger  than  the  verdict  in 
actions  on  policies,  where  plaintiffs  are  entitled 
to  a  certain  per  cent,  damages,  refers  to  domes- 


tic corporations  only.— Commonwealth's  In*. 
Co.,  etc.,  T.  Monninger,  18  Ind.  3^ 

Fob  Caseis  fbou  Otqeb  States, 

See  28  Cent.  Dig.  Insurance,  Si  I'isQ, 

1790.  17U2-1794. 
See,  also,  1  Cyc.  p.  303,  19  Cyc.  pp.  !«a», 

970.  25  Cyc.  pp.  055-l)5«,  1529,  2(i  Cyc 

pp.  739,  740. 

S  674.  Appe»l  mnd  error. 

[a]  (Sap.  1886) 

The  failure  of  plaintiff,  suing  on  a  policy 
of  insurance,  to  introduce  the  proofs  of  loss 
in  evidence,  cannot  be  complained  of  where  oth- 
er evidence  was  admitted,  without  objection, 
showing  that  they  were  duly  made  out  and 
tendered  to  the  insurance  agent,  who  made  no 
objection  to  their  form  and  snbstance.— North 
British  &  Mercantile  Ins.  Co.  v.  CrutchOeld, 
lOS  Ind.  518,  9  N.  B.  458. 

[b]  rsop.  imy 

The  certificate  of  membership  in  a  mutual 
insurance  association  issued  to  deceased  not  in- 
dicating that  he  was  received  as  a  meml>er  of 
a  "senior  department"  created  for  persons  over 
7o  years  old,  and  no  special  mortuary*  fund 
being  named,  a  finding  that  he  was  not  receiv- 
ed as  a  memlier  of  such  special  department  will 
not  be  disturbed,  though  defendant  association 
had  issued  by-laws  creating  suoh  senior  depart- 
ment, and  its  members  were  divided  into  divi- 
sions, one  of  which  includeil  those  over  7.">; 
such  division  being  made,  not  for  the  purpose 
of  grading  benefits,  but  for  regulating  assps"*- 
ments.— Old  Wayne  Mut.  Life  Ass'n  t.  Xordby. 
122  Ind.  440,  24  N.  E.  159. 

[C]    (Sop.  18M) 

An  objection  that  the  "preliminary  proofs 
of  death"  were  not  shown  to  have  been  fur- 
nished as  a  condition  precedent  to  the  bringing 
of  the  action  is  not  well  taken,  when  a  physi- 
cian testifies  to  making  out  the  proper  certifi- 
cate and  forwarding  the  same  to  the  company, 
and  the  bill  of  exceptions  recites  that  the  cer- 
tificate was  read  in  evidence  at  the  instance 
of  the  company. — ^tna  Life  Ins.  Co.  v.  Dem- 
ing,  123  Ind.  384,  24  N.  E.  8G.  875. 

[d]    (9«p.  1892) 

An  insurance  policy  was  conditioned  to 
be  void  if  the  insured  should  obtain  other  insur-' 
ance  Tritbout  the  consent  of  the  company,  but 
the  company,  after  full  knowledge  of  all  the 
facts,  required  him  to  make  full  proofs  of  loss, 
and  to  incur  the  expense  of  making  additional 
proof,  and  of  furnishing  plans  and  specifications 
of  the  building  destroyed.  Hdd,  that  the  sustain- 
ing of  a  demurrer  to  a  paragraph  of  the  reply 
setting  up  such  facts  as  a  waiver  of  forfeiture 
by  the  company  is  rendered  harmless  neither  by 
a  general  denial  in  another  paragraph  of  the  re- 
ply nor  by  an  allegation  in  tbe  complaint  that 
the  insured  had  furnished  the  proofs  of  loss,  since 
neither  of  these  would  render  admisuble  evidence 
as  to  tbe  making  of  the  additional  proofs  of  lorn, 
and  of  the  furnishing  of  the  j^ans  and  qtedfica- 
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tloni.— Replogle  v.  AmericaD  Ins.  C0.1  182  Ind. 
860,  81  N.  E.  947. 

[el    (App.  1896) 

As  Donpayment  of  the  premiam  wlil  not 
of  itself  authorize  a  forfeiture  of  a  policy,  spe- 
cial findings  by  the  jury  tbat  the  insured  paid 
the  premium,  or  a  part  thereof^  on  the  policy  lu 
snit,  and  thac  the  insured  did  not.  after  the 
loss,  offer  to  pay  the  balance  of  the  premium 
still  due  on  said  policy  and  another,  and  that 
the  premium  on  the  policy  lo  suit  was  paid  to 
the  insurer  by  its  agent,  were  not  prejudicial, 
though  contrary  to  the  evidence,  nor  inconsist- 
ent with  the  general  verdict  for  the  insured.— 
Ohio  Farmers'  Ins.  Co.  v.  Stowman,  10  Ind. 
App.  205.  44  N.  E.  558.  MO. 

Fob  Cases  fbou  Other  States, 

See  28  Cent.  Dig.  Insurance,  S|  171)0- 
1804. 

See,  also,  1  Cyc.  p,  304,  15  Cyc.  p.  1041, 
19  Cyc.  pp.  l>73-»76.  25  Cyc.  p.  050,  20 
Cyc.  p.  740. 

XIZ.  BEnraUBANOE. 
I  676.  Power  mmA  rif^t  to  vetMsnra  risk. 

[a]    (Sap.  1873} 

During  the  temporary  absence  of  A.,  one 
of  two  equal  partners  in  the  business  of  an  in- 
suraoce  agency.  B.,  the  other  partner,  procured 
a  policy  of  reinsurance  in  a  certain  company 
of  which  A.  alone  was  agent  at  that  place ; 
the  policy  being  countersigned  by  B.  in  the  firm 
name  as  agents.  The  policy  contained  a  pro- 
vision that  it  should  not  be  valid  unless  coun- 
tersigned by  the  company's  duly  authorized 
agent.  The  premium  was  paid  to  B.,  and  was 
accounted  for  by  A.  in  his  next  monthly  report 
to  the  company  after  his  return;  be  having  been 
informed  of  the  manner  in  which  the  policy 
was  issued  and  countersigned.  The  general 
agent  of  the  company,  on  being  informed  of  the 
issuing  of  the  policy  and  receiving  a  copy  there- 
of, made  some  objections  as  to  the  character  of 
the  rish,  but  was  informed  by  A.  that  the  prop- 
erty was  being  removed  from  the  state  and  that 
the  policy  would  be  canceled;  A.  having  been 
duly  informed  to  that  effect.  The  reinsured 
company  was  in  no  way  connected  with  or  re- 
sponsible for  the  statement  that  the  property 
was  being  removed,  and  had  no  information 
concerning  the  objections  raised  by  the  general 
agent.  The  premium  was  not  returned  or  ten- 
dered to  the  reinsured  company,  nor  did  it  have 
notice  of  the  dissatisfaction  of  the  company 
that  issued  the  policy,  nor  of  its  desire  to  can- 
cel it.  Held,  in  an  action  lo  recover  for  loss 
of  the  property,  that  as  neither  A.  nor  the  gen- 
eral agent  had  taken  any  steps  to  undo  the 
acts  of  B.,  by  retumiog  the  premium,  seeking 
to  have  the  policy  canceled,  or  giving  notice 
of  dissatisfaction  of  the  reinsured,  but  having 
allowed  the  reinsured  to  rest  under  the  belief 
that  the  risk  was  complete  and  satisfactory, 
their  conduct  operated  as  a  ratification  by  the 


Seneral  agent  of  th«  act  of  B.  Id  Issuing  tbs 
policy.— United  Life,  Fire  ft  Marine  Ins.  Co.  v. 
President,  etc.,  of  Ins.  Co.  of  North  America. 
42  Ind.  588. 

Fob  Cases  fbou  Otheb  Stateb. 

See  28  Cent.  Diq.  Inmrance,  H  1807- 

1800. 

See,  also,  19  Cyc.  pp.  680.  640,  25  Cyc  p. 
781,  26  Cyc  p.  711. 

I  677.  The  oMstMMt  Im  tamamlL 
Fob  CAras  fbom  Otbeb  States, 

See  28  Cent.  Dig.  Insurance.  H  1810- 

1812,  1818,  1819. 
See,  also,  19  Cyc  p.  63^  25  Cyc  p.  781, 
26  Cyc  p.  71. 

S  678.           ReqwlsltoB  and  •mUdltr. 

[a]  (9119.1867) 

A  contract  of  reinsurance  is  a  contract  of 
indemnity.— Eagle  Ins.  Co.  t.  Lafayette  Ins. 
Co.,  9  Ind.  443. 

Fob  Cases  raou  Otheb  States, 

See  28  Cent.  Dia.  Insurance,  {  1810. 
See,  also,  18  Cyc  p.  638,  26  C^c  p.  711. 

S  679.  — ^  C«Bstw>tiom  and  opvvatiam. 

M  (9VP.1867) 

Where  Insurers  have  not  paid  nor  adjusted 
the  losses,  and  the  case  stands  between  them 
and  the  original  insured  upon  the  terms  of  the 
policy  and  the  facts  connected  with  the  loss  at 
the  time  the  reinsurers  are  sued,  the  reinsurers 
may  make  every  defense  the  original  insurers 
could  then  make.— Eagle  Ins.  Co.  t.  Lafayette 
Ins.  Co.,  9  Ind.  443. 

[b]  (Sap.  1909) 

Not  only  a  reinsurance  policy,  but  the  con- 
tract of  reinsurance  between  the  insurance  com- 
panies, is  to  be  construed  liberally  in  favor  of 
the  holder  of  a  reinsurance  policy.— Federal 
Life  Ins.  Co.  v.  Kerr,  88  X.  E.  398. 

to]     (App.  1910) 

A  life  policy  provided  that  after  the  pay- 
ment of  five  annual  premiums  insured  ^ould 
be  entitled  to  extended  insurance  for  a  specified 
term.  Thereafter  the  risks  of  insurer  were 
transferred  to  another  company,  and  the  con- 
tract between  the  companies  provided  that  any 
policy  of  the  first  Company  reinsured  on  which 
premiums  were  not  paid  when  due  should  be- 
come ipso  facto  void.  Held,  that  such  contract 
between  the  companies  had  no  effect  on  the 
policy  holder's  right  to  extended  insurance  as 
against  the  reinsuring  company. — Federal  Life 
Ins.  Co.  V.  Arnold,  90  N.  E.  493. 

A  life  policy  provided  that  after  the  pay- 
ment of  five  annual  premiums  insured  should 
be  entitled  to  extended  insurance  for  a  certain 
t>eriod.  Thereafter  the  risks  of  the  company 
were  transferred  to  another  company,  and,  in 
an  action  against  the  latter  predicated  on  ex- 
tended insurance,  defendant  claimed  that  under 
a  term  of  the  contract  between  itself  and  the 
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first  company  it  had  charged  a  sum  against  in- 
8ure«l  as  a  lien  for  a  reserve,  and  that  an  in- 
di.-l)tedness  existed  chargeable  against  the  poI< 
icy.  Held,  that  such  provision  o£  the  reinsur- 
ance contract,  being  in  antagonism  with  the 
rights  of  the  insured  as  they  existed  against  the 
first  company,  was  void  as  against  the  jKtlicy 
liolder. — Id. 

Fob  Cases  from  Otiieb  States, 

See  ^8  Cent.   Dia.  Insurance,  8!  1811, 

1812,  1818,  1819. 
See,  also.  19  Cyc.  p.  639,  20  Cyc.  p.  711. 

$  684.  Extent  of  UabUlty  of  velmsvror. 

[a]  (Snp.  1S5T) 

The  liability  of  a  reinsurer  is  to  pay  the 
whole  amount  of  a  loss,  to  the  extent  of  the  re- 
insurance, to  the  re-insured,  and  it  is  not  affect- 
ed by  the  insolvency  of  the  latter  or  his  inabil- 
ity to  fulfill  his  own  contract  with  the  original 
policy  holder.— EJagle  Ins.  Co.  v.  Lafayette  Ins. 
Co..  9  Ind.  443. 

It  ts  not  necessary  for  the  reinsured  to  pay 
the  loss  to  the  first  insured  before  proceeding 
against  the  reinsurer.— Id. 

[b]  (App.  1910) 

Where  one  insurance  company  under 
Bums'  Ann.  St.  1908,  §  4753,  took  over  the  as- 
sets of  another  and  reinsured  its  risks,  the 
statute  entered  into  their  contract  and  imposed 
the  same  obligations  upon  the  new  company, 
and  vested  the  insured  with  the  same  rights 
against  it  as  existed  under  the  original  contract 
of  insurance  in  favor  of  the  insured  and  his 
beneficiary  against  the  original  company. — Fed- 
eral Life  Ins.  Co.  v.  Risinger,  91  N.  E.  533. 

Fob  Cases  fboh  Other  States, 

See  28  Cent.  Dig.  Insurance,  5  1817. 
See.  also,  19  Cyc.  p.  041,  25  Cyc.  pp.  781, 
782,  20  Cyc.  p.  713. 

S  686.  Aetioma  oa  ooBtx«ota  of  relnsiir- 
anoe. 

[a]  (800.  1909) 
While  plaintiff's  insured  held  a  life  policy 
in  the  M.  company,  it  and  defendant  made  a 
contract,  under  ^nma'  Ann.  St.  1908,  S  4753, 
whereby  Its  risks  were  transferred  to  defendant. 
Defendant  issued  a  policy  of  reinsurance,  to  be 
attached  to  the  poUcy  of  the  M.  company,  which, 
while  referring  to  the  contract  between  the 
companies  for  the  conditions  of  its  issoance,  pro- 
vided that  It  constltued  the  policy  of  defend- 
ant, and  that  it  and  the  policy  to  which  it  was 
to  be  attached  constituted  the  holder  a  policy 
bolder  of  defendant,  and  that  no  change  of  pol- 
icy further  than  the  attachment  was  necessary. 
Held,  that  the  contract  between  the  companies 
was  not  the  basis  of  the  action  for  the  insui> 
ance  money,  within  the  statute  requiring  that, 
where  a  pleading  is  founded  on  a  written  in- 
strument, it  or  a  copy  thereof  shall  be  filed 
with  the  pleading,  but  that  any  force  It  might 
have  was  a  matter  of  defense.— Federal  Life 
Ins.  Co.  T.  Kerr,  89  N.  B.  398.  ' 


[b]    (Ap».  1910) 

An  insurance  policy  stipulated  that  after 
the  payment  of  five  annual  premiums  insured 
should  be  entitled  to  certain  extended  insur- 
ance, provided  that  on  the  payment  of  the  fifth 
annual  premium  no  indebtedness  existed  against 
the  policy.  The  risks  of  the  company  were 
transferred  to  another  cdmpany,  and  in  an  ac- 
tion against  the  latter  by  the  policy  holder  the 
liability  of  defendant  was  predicated  on  ex- 
tended insurance,  and  the  complaint  failed  to 
allege  that  there  was  no  indebtedness  against 
the  policy  at  the  commencement  of  the  period 
of  extended  insurance.  Held,  that  the  com- 
plaint was  not  demurrable  because  of  the  fail- 
ure to  show  the  absence  of  indebtedness. — Fed- 
eral Life  Ins.  Co.  t.  Arnold,  90  N.  E.  493. 

Where  the  risks  of  an  insurance  compaoy 
were  transferred  to  another  company,  and  in  an 
action  against  the  latter  by  a  policy  holder  in 
the  first  company  the  complaint  showed  that 
the  contract  of  reinsurance  upon  which  it  was 
sought  to  hold  defendant  liable  was  in  writing, 
the  comi^aint  was  not  demurrable  because  nei- 
ther the  contract  nor  a  copy  of  the  same  was 
made  a  part  of  the  complainL— Id. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  f  1823. 
See,  also,  25  Cyc.  pp.  781,  782.  26  Cyc.  p. 
713. 

XX.  MTTTUAT  BENEFIT  nTSUKANCE. 

Beneficial  associations  in  general,  see  Bene- 
ficial Associations. 

Laws  relating  to  as  impairing  obligation  of  con* 
tracts,  see  ConsTrrcTEOKAi:;,  Law,  |  1j6. 


(A)  CORPORATIONS  AND  ASSOCIA- 
TIONS. 

Mutual  insurance  companies,  see  ante,  fS  52- 
72. 

§690.  Antbority  or  Uoeitse  to  do  busi- 
ness. 

Mandamus  to  compel  issuance  of  license,  see 
Mandamus,  |  15. 

Fob  Cases  raoM  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  S  1828. 
See,  also,  29  Cyc  p.  13. 

§  692.  Incorporation  and  ffTfwIaatimi. 

la]  {App.1898) 
The  Independent  Order  of  Foresters- is  a 
mutual  benefit  society,  and  its  high  court  of 
Illinois  is  incorporated.  Its  constitution  pro- 
vides that  it  shall  have  original  jurisdiction  of 
all  courts  organized  under  its  authority,  and 
provides  certain  rules  for  their  government.  By 
article  11,  8  li  the  high  chief  ranger  was  giv- 
en complete  authority  over  all  subordinate 
courts  and  their  effects,  and  may  demand  and 
receive  them.    By  artide  15,  fi  5,  be  may,  for 
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cause,  withdraw  the  authority,  and  dissolve  any 
local  court.  By  article  12,  §  1,  the  mooeya  of 
the  court  are  merely  a  trust  fund  for  the  pur- 
poses of  the  order,  and  not  to  be  divided  up 
among  the  memhers  under  any  pretense.  By 
article  12,  S  2,  whenever  a  member  severs  his 
connectioQ  by  withdrawal  or  otherwise,  his  in- 
terest in  any  of  the  funds  or  property  of  the 
court  becomes  extinguished.  Held,  that  where 
the  majority  of  the  members  of  a  sabordinate 
court  seceded  in  order  to  join  in  the  orgaoiza- 
tioD  of  a  high  court  for  the  state  of  Indiana, 
and  the  charter  was  given  to  the  remainder,  who 
refused  to  secede,  the  secedera  are  not  entitled 
to  the  effects  of  the  lodge,  such  as  the  regalia, 
furniture,  etc.,  as  against  the  high  chief  ranger. 
— Ahlendorf  v.  Barkotu,  50  N.  D.  887,  20  Ind. 
App.  656. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dio.  Insurance,  |  1832. 
See,  also,  29  Cyc.  pp.  14-22. 

i  693.  OolutitvtliHU  and  by-lava. 

Constitution  and  by-laws  as  part  of  contract, 
see  post,  H  717-710. 

[a]  (Snp.isn) 

The  anthorixed  representaUTes  of  tb0  mem- 
hers  of  ft  Toluntary  association  alone  are  vested 
with  the  power  to  determine  when  a  change  in 
Its  by-laws  Is  demanded,  and  with  their  discre- 
tion the  courts  cannot  interfere.-^npreme 
Lodge,  Koi^ts  of  Fythlas,  t.  Kni^^  20  N.  E. 
479, 117  Ind.  489,  S  Ll  R.  A.  409. 

A  constitution  of  a  voluntary  association 
is  nothing  more  than  a  by-law  under  an  inap- 
propriate name,  and  the  association  can  alter  or 
abrogate  it,  unless  some  higher  rule  restrains  or 
prohibits  the  appeaL— Id. 

[b]  (APP.UW) 

An  old  by-law  of  a  company  paying  losses 
by  assessments  on  Its  members,  prohibiting  a 
withdrawal  of  a  member  without  the  consent 
of  the  board  of  directors,  and  a  new  by-law  pro- 
hibiting such  withdrawal  without  a  return  of 
the  policy  for  cancellation,  are  not  inconsistent, 
and  both  could  be  enforced.— Patrons*  Mutual 
Aid  Soc.  of  Vermillion  County  t.  Hall,  49  N. 
B.  279,  19  Ind.  App.  ItS. 

FOB  Cases  fboh  Otheb  States, 

See  28  Cekt.  Diq.  Insurance,  |  1838. 
See,  also.  29  Cyc.  pp.  lG-20. 

S  604.  Hembershlp. 

Pleading,  see  post,  S  815. 

Presumptions  and  burden  of  proof,  see  post,  i 
817. 

Questions  for  jury,  see  post,  |  825. 
Reinstatement  after  suspension,  see  post^  H 

768-763. 
Suspension,  sse  post,  |  757. 
Weight  and  sufficiency  of  evidence,  seo  post,  fi 

819. 


[a]  (8«p.l88T} 

A  person  who  enters  a  mutual  benefit  as- 
sociation is  bound  to  take  notice  of  the  by-laws 
in  force  at  the  time  he  becomes  a  member.— Ijol- 
land  r.  Taylor,  lU  Ind.  121,  12  N.  E.  116. 

[b]  (App.lMg) 

An  insured,  who  was  a  member  of  a  com- 
pany that  paid  all  losses  by  assessments,  and 
whose  by-laws  prohibited  a  member  from  with- 
drawing without  returning  his  policy,  continued 
to  be  a  member,  and  was  entitled  to  his  insur- 
ance in  case  of  loss,  after  the  secretary  had 
agreed  with  him  by  parol  that  his  assessments 
should  cease,  that  his  policy  was  at  an  end, 
and  had  erased  his  name  from  the  books,  where 
he  still  retained  bis  policy.— Patrons*  Mutual 
Aid  Soc.  of  Vermillion  County  t.  Hall,  49  N. 
E.  27&,  19  Ind.  App,  118. 

[c]  (App.  1898) 

A  member  of  a  voluntary  association  form- 
ed for  mutual  benefit  bas  an  interest  in  the 
general  assets  of  the  association  only  so  long  as 
he  remains  a  member,  unless  there  is  a  dissolu- 
tion of  the  association.— Ahlendorf  t.  Barkous, 
50  N.  E.  8ST,  20  Ind.  App.  050. 

[d]  (App.  1910) 

Where  the  charter  of  a  beneficial  associa- 
tion gives  it  the  power  to  expel  members  for 
certain  causes  when  the  member  becomes  vested 
with  privileges  or  property  rights  In  the  asso- 
ciation, it  cannot  expel  him  without  notice  and 
an  opportunity  to  be  heard.— Federal  Life  Ins. 
Co.  V.  Riainger,  91  N.  B.  533. 

Fob  Cases  fboh  Otheb  States, 

See  28  Cent.  Dia.  Insurance,  H  1834, 
1835. 

See,  also,  29  Cyc.  pp.  28-4a 

S  606.  Powers  of  Msodatloii  In  Koxerml* 

[a]  (Sap.  1907) 
Whether  foreign  fraternal  beneficial  asso- 
ciations are  regarded  as  foreign,  or  whether 
they  are  regarded  as  domestic  under  Bums' 
Ann.  St  1901,  S  6050b,  providing  that  such 
companies  then  doing  business  in  the  state 
might  continue  to  do  so  by  complying  with  the 
provisions  of  the  act,  they  are  not  anthoriaed 
to  do  acts  which  similar  local  anociations  are 
prohibited  from  doing. — State  ex  rel.  Mutual 
Protective  League  T.  Bigler,  160  Ind.  223,  82 
N.  E.  404. 

Fob  Cases  feou  Otheb  States, 

See  28  Cent.  Dio.  Insurance,  S  1837. 
See,  also,  29  Cyc  pp.  47-50. 

S687.  Smperiov,  snbordlMta*  and  kAU- 
•tad  bodies. 

[a]  (Sap.  1907) 
A  foreign  fraternal  bmefidal  association 
m^ntalnlng  no  lodges  and  giving  Its  secret 
work  privately,  employing  deputies  at  a  salary 
and  requiring  them  to  do  a  certain  amount  of 
business  on  penalty  of  discharge,  Is  not  within 
Bums'  Ann.  St.  1005,  |  SOCOa,  requiring  such 
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associations  to  have  a  lodge  sfateni  with  a 
ritualistic  form  of  work,  or  section  5060k,  pro- 
hibiting Bucb  associations,  with  certain  ex- 
ceptions, from  employing  paid  agents.— State 
ex  rel.  Mntoal  Protective  League  v.  Bl^er,  169 
Ind.  223,  82  N.  E.  464. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  |  1888. 
See,  also,  29  Cjc.  pp.  40-45. 

S  700.  InaolTttaej  and  dlaaolntloB. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dio.  Insnrance,  if  1840- 
1847. 

See,  also,  29  Grc.  pp.  S2-58. 

%  708.  —  Aaseta  amd  reeelTVn. 

ta]  (Bop.  1893) 
In  a  proceeding  by  policy  holders  to  have 
a  receiver  appointed  for  a  mutual  benefit  asso- 
ciation, a  complaint  alleging  that  it  is  insol- 
vent; that  its  assets  amount  to  $1,000,000; 
that  its  oflScers  have  converted  f7QO,000  to 
their  own  use,  placing  them  in  a  bank  under 
their  control,  without  secnrity,  save  the  money 
so  deposited ;  that  the  money  due  the  corpora- 
tion from  branches  in  the  various  states  is  only 
secured  by  indemnity  bonds  issued  by  such  ir- 
responsible bank ;  that  the  chief  officer,  who 
has  misappropriated  the  funds,  and  whose  duty 
it  is  to  call  meetings  of  the  board  of  managers, 
fails  to  do  BO,  and  refuses  to  allow  the  pro- 
ceedings to  be  published  as  required ;  and  that 
a  large  sum  will  fall  due  on  certificates  within 
about  six  months  from  the  filing  of  the  com- 
plaint—states  ample  cause  for  the  appointment 
of  a  receiver. — Supreme  Sitting  of  the  Order  of 
Iron  Hall  v.  Baker,  33  N.  &  1128,  134  lod. 
293,  20  L.  B.  A.  210. 

Fob  Cases  fbom  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  {  1845. 
See,  also,  29  Cyc.  pp.  63,  64. 

8  710.  —  DistTlbwtlOB   of  assets  and 
fnnda. 

[a]  (Sap.  IS98) 
On  the  insolvency  of  a  mutual  tienefit  asso- 
ciation, and  the  appointment  of  a  receiver  in  an 
Indiana  court,  an  order  was  issued  by  such 
court  requiring  all  branches  and  all  local  re- 
ceivers in  the  different  states  to  forward  to  the 
Indiana  receiver  all  funds  in  their  bands.  An 
Ohio  court  refused  to  order  the  transfer  of 
such  funds  to  the  Indiana  receiver,  but  direct- 
ed its  receiver  to  distribute  the  same  among 
the  members  of  the  local  branches,  which  was 
done.  Meanwhile  the  Indiana  court,  in  which 
the  principal  receivership  was  pending,  direct- 
ed that  all  receivers  account  to  the  principal  re- 
ceiver, and  pay  over  to  him  the  funds  in  their 
hands,  by  a  certain  date,  or  be  thereafter  barred 
from  receiving  any  distribution  on  the  claims 
represented  by  them  until  all  others  who  should 
have  so  accounted  had  been  first  fully  paid. 
Held,  in  an  action  against  the  principal  receiv- 


er in  Indiana  by  certain  Ohio  creditors,  who 
were  unable,  on  account  of  the  action  of  the 
Ohio  conrt,  to  comply  with  said  order,  that 
they  were  entitled  to  be  paid  their  claims,  less 
what  they  had  received  on  account  thereof  tn 
Ohio  or  elsewhere,  and  any  assessmaits  not 
paid  by  them  which  had  been  paid  by  other  cer- 
tificate holders,  and  any  unnecessary  expenses 
incurred  in  the  administration  of  the  funds  in 
Ohio.— Cowen  r.  Failey,  49  N.  E.  270^  149  Ind. 
332. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  {  1847. 
See,  also,  20  Cyc.  pp.  58-62. 


(B)  THE  CONTRACT  IN  GENERAI* 

Parol  or  extrinsic  evidence  to  contradict  or  va- 
ry contract,  see  Evidence,  |  405. 

8  711.  Matue  of  the  oontraet. 

[a]  For  most  purposes,  mutual  benefit  asso- 
ciations are  insurance  companies,  and  the  cer- 
tificates issued  by  tbem  are  policies  of  insur- 
ance, and  governed  by  the  rules  applicable  to 
such  contracts.— (Sup.  1885)  Elkhart  Mutual 
Aid  Benevolent  &  Relief  Ass'n  v.  Houghton, 
103  Ind.  280,  2  N.  E.  703,  53  Am.  Rep.  514; 
(1S80)  Presbyterian  MuL  Assur.  Fund  v.  Allen, 
106  iDd.  593,  7  N.  E.  317;  (1887)  Holland  v, 
Taylor,  111  Ind.  121,  12  N.  R  116;  (1889) 
Supreme  Lodge  Knights  of  Pythias  v.  Knight, 
117  Ind.  489,  20  M.  E.  479^  3  U  R.  A.  409. 

[b]  (APP.18S3) 
Certificates  issned  by  mutual  benefit  asso- 
ciations must  be  regarded  when  considering  their 
insurance  features  in  legal  contemplation,  poli- 
cies of  insnrance,  and  are  in  most  respects  goy- 
emed  by  the  rules  of  law  vhidi  apply  to  ordi- 
nary Insurance  contracts.— Supreme  Lodge,  A. 
O.  U.  W.  V.  Hutchinson,  33  N.  E.  SIQ,  6  Ind. 
App.  309. 

[C]     (App.  1904) 

The  obligations  of  an  association  and  Its- 
members  are  reciprocal  and  both  must  comply 
with  its  constitution  and  laws. — Supreme  Lodge 
Knights  of  Honor  t.  Jones,  69  N.  B.  718,  35 
Ind.  App.  121. 

[d]  '  (App.  1905) 

A  mutual  benefit  certificate  which  contains 
a  promise  to  pay  a  specified  sum  to  the  party 
named  in  the  certificate  as  beneficiary  is  a 
written  promise  to  pay  money. — Grand  Lodge 
A.  O.  U.  W.  T.  Barwe,  75  N.  E.  971,  38  Ind. 
App.  808. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  1 1848. 
See,  also,  29  Cya  pp.  62,  63. 

8  7X3.  Applioatlon  tmd  Moeptaaoe* 

[aj   (App.  1896) 
The  constitution  of  an  endowment  society 
having  three  classes  of  memberships,  in  which  the 
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ftSBessmeDtB  were  fixed,  was  amended  cm^ 
in;  a  fourth  class,  in  whidi  aneennents  were 
graduated  accordinc  to  age,  the  amendment  pio- 
vidtog  that  those  already  members  should  be  ad- 
mitted to  the  fonrth  class  on  a  idiysidan's  certifi- 
cate approred  by  the  medical  exambwr  in  diief, 
and  the  payment  of  fees,  and  that  *1n  these  cMea 
the  linUt  a«  to  age  diaU  not  apply."  Plainturs* 
intestate,  a  member  preriotu  to  the  amendment, 
after  the  amendment  forwarded  the  certificate  of 
a  competent  physician,  with  the  fees,  tor  admis- 
sion to  the  fourth  class;  but  the  medical  examiner 
arbitrarily  refused  to  approve  it,  on  account  of 
intMtate's  age.  The  intestate  never  son^t  to 
compel  admisirion  by  writ  of  mandamus.  HHd, 
that  plalntifi  were  entitled  to  recover  on  his  cer- 
tificate as  a  member  of  the  fourth  class,  although 
during  liis  life  he  made  no  formal  tendn  of  as- 
sessment dues.  —  Sonrwiue  t.  Supreme  Lodge 
Knights  of  Pythias  of  the  World,  12  Ind.  App. 
447,  40  N.  E.  646,  M  Am.  St  Rep.  632. 

Fob  Casks  fboh  Othbb  States, 

See  28  Cent.  Did.  Insurance,  i  1851. 
See,  also,  29  Gyc.  pp.  67,  68. 

1 714.  Font  and  Mqalaltes  of  oertlfl- 
eatea  at  membcniUp. 

[a]    (Sap.  IMS) 

Where  a  mutual  benefit  certificate  was  not 
conntersigQed  by  the  secretary  of  the  subordi- 
nate lodge,  as  required  by  the  certificate,  it  was 
not  completely  executed.— Caywood  v.  Supreme 
Ijodge,  Knights  ft  Ladies  of  Honor.  171  Fed. 
410,  86  N.  E.  482,  23  L.  R.  A.  (N.  S.)  804.  131 
Am.  St.  Rep. 

Fob  Cases  fbou  Otheb  States, 

See  2S  Cent.  Dig.  Insurance,  i  1852. 
See,  also,  20  Cyc.  pp.  64,  65. 

1 715*  AppUoatioH  ma  part  of  ooatraet. 

[a]  (App.  1893) 
While  all  members  Of  mutual  beneficial  or- 
ders must  talce  notice  of  the  by-laws  and  con- 
stitution of  their  order,  this  rule  does  not  en- 
able the  order  to  couatme  the  written  applica- 
tion, executed  before  tiie  party  becomea  a  mem- 
ber, as  a  warranty  of  all  the  statements  made 
therein.— Supreme  Lodge  A.  O.  U.  W.  t.  Hutch- 
inson, 33  K.  E.  816,  6  Ind.  App.  390. 

Fob  Cases  pbou  Otheb  States, 

See  28  CENT.  Dia.  Insurance,  |  1853. 
See,  also,  29  Cyc.  pp.  67,  68. 

1 717.  Ooaatltnttoa,  b7-I»wa,  or  rales  as 
part  of  eoatvaat. 

Compliance  with,  on  change  of  beneficiary,  aee 
post,  I  784. 

Provisions  as  to  actions  for  benefits,  see  post. 

Si  803-805. 
Provisions  as  to  beneficiary,  see  post,  |  T7L 

Fob  Cases  fboh  Otheb  States, 

See  28  Cent.  Dia.  Insurance,  SI  1854, 
1855. 

See,  also,  20  Cyc.  pp.  68-72. 


1 718.  —  SzlstliMC  pMvlslMu* 

[a]  I  Sop.  1888) 

The  assured  and  the  beneficiary  In  a  vol- 
untary association  have  a  right  that  is  subject 
to  the  limitations  and  restrictions  of  the  charter 
and  the  by-laws  which  are  factors  of  the  oon- 
tract^Supreme  Lodge,  Knights  of  Pythias  t. 
Kni^t,  20  N.  B.  479,  117  Ind.  489.  8  L.  R.  A. 
409. 

The  established  by-laws  of  a  voluntary  as- 
sociation are  elements  of  the  contract  of  insur- 
ance, and  cannot  be  disregarded.- Id. 

[b]  ,(8«p.U8») 

Defendant's  by-lawa  provided  that  to  en- 
title the  benefidary  of  a  memlwr  of  decedent's 
age  to  1^000  he  most  pay  $4  on  each  assess- 
ment, and  to  entitle  his  benefidary  to  $1,000 
he  must  pay  $2  on  each  asseaamuit,  and  plidn- 
tiff's  certificate  stipulated  that  each  member 
should  comply  with  the  laws  of  the  order.  Beld, 
that  the  by-laws  were  part  of  the  contract.— 
Gray  v.  Supreme  Lodge  Knights  of  Honor,  118 
Ind.  293,  20  N.  B.  88a, 

[c]  (Sap.  18W) 

A  person  who  becomes  a  member  of  a  mu- 
tual benefit  association  is  lx>und  to  take  notice 
that  the  by-laws  become  a  part  of  the  contract, 
the  same  as  if  written  in  the  certificate,  and 
the  beneficiary  named  has  an  interest  which 
can  only  be  defeated  by  a  change  effected  in 
the  manner  provided  by  the  by-laws.  But 
there  are  exceptions  to  this  doctrine.  Equity 
will  aid  imperfect  changes  of  beneficiaries,  and 
it  considers  that  done  which  ought  to  have 
been  done,  and  never  requires  impossibilities. 
— Isgrigg  V.  Schooley,  26  N.  B.  151,  125  Ind. 
94. 

Cd]    (App.  1904) 

The  memlwr  of  a  mutual  benefit  associa- 
tion takes  a  l>enefit  certificate  therein  subject 
to  the  reasonable  rules,  by-laws,  and  regulations 
of  the  association;  such  regulations  forming  a 
part  of  the  contract.— Bonyan  v.  Reed,  34  Ind. 
App.  295,  70  N.  E.  1002. 

[e]      (Sup.  IMS) 

The  application  for  membership  In  a  mu- 
tual t>enefit  assodation  does  not  constitute  the 
entire  contract;  but  the  by-laws,  rules,  and 
regulations  form  a  part  of  the  same.— Fam  T. 
Braman,  171  Ind.  529,  86  N.  E.  843. 

Fob  Cases  fbom  Other  States, 

See  28  Cent.  Dio.  Insurance,  }  1854. 
See.  also.  29  Cyc.  pp.  68-72. 

{719.  —  Snbsoaaent     provlslou  or 
amemdmests. 

[a]    (Sap.  1888) 

Deceased  held  a  certificate  In  the  insur- 
ance department  of  an  order  to  which  he  l>e- 
longed.  The  plan  of  the  second  rank,  of  which 
be  was  one.  provided  that  memtwrs  should  t>e 
assessed  $1  at  each  death  of  a  member,  the 
fund  thus  raised  tieing  applicable  only  to  losses 
in  that  rank.    The  certificate  stipulated  that 
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it  should  be  gOTemed  by  the  laws  of  the  order 
then  in  force  or  thereafter  enacted,  and  the 
ronstitiitioQ  provided  that  It  and  the  by-laws 
should  be  amendable  by  the  supreme  lodge. 
Deceased's  certificate  stipulated  for  the  pay- 
ment on  his  death  to  plaintiff  of  $2,000,  or,  if 
there  should  be  less  than  2.000  members  of 
that  rank,  then  only  $1  for  each  member.  The 
number  of  members  increased  to  16,000,  when, 
by  an  amendment  of  the  constitution  and  by- 
laws, a  new  rank  was  established  with  an  as- 
sessment based  on  life  expectancy,  which  was 
preferable  to  the  second  rank  for  young,  but 
more  expensive  for  old,  men,  and  the  younger 
members  of  the  second  rank  were  transferred, 
so  that  at  deceased's  death,  three  years  later, 
only  173  members  of  the  aecond  rank  remain- 
ed; he  havinff  in  the  nine  years  of  his  member- 
ship paid  in  f240.  The  new  scheme  was  adopt- 
ed in  good  foith,  to  benefit  the  order  in  general. 
Both  deceased  and  plaintiff,  upon  learning  of 
the  new  scheme,  notified  the  supreme  lodge  that 
they  protested  against  it.  Held,  that  the  change 
was  not  a  violation  of  the  contract,  but  within 
the  scope  of  defendant's  powers,  and  tliat  plain- 
tiff could  recover  only  fl73  on  the  certificate. — 
Supreme  Lodge,  Knights  of  Pythias  v.  Knight, 
117  Ind.  489.  20  N.  E.  479,  3  L.  R.  A.  409. 

If  the  acts  of  defendant  in  depleting  the 
rank  to  which  defeased  belonged  were  a  breach 
of  the  contract  of  insurance,  only  nominal  dam- 
ages would  be  recoverable,  as  the  loss  occasion- 
ed thereby  would  be  so  remote  and  conjectural 
as  not  to  form  the  l>asia  of  a  recovery.— Id. 

A  member  of  a  voluntary  association  must 
take  notice  of  all  its  by-laws  which  affect  his 
rights  or  interests,  and,  where  there  is  an  ex- 
press reservation  of  the  right  to  amend,  he  is 
bound  to  take  notice  of  the  existence  and  effect 
of  that  reserved  power.— Id. 

Fob  Cases  fbou  Otuer  (^States, 

See  28  Cent.  Dig.  Insurance,  §  18.^5. 
See,  also,  29  Cyc.  pp.  72-85;   note,  63  C. 

C.  A.  285;   note,  1  L.  R.  A.  (N.  S.) 

1065. 

S7S3.  Mlsrepreseatatiom,      fvaad,  or 

breach  of  warranty. 

Estoppel  or  waiver  as  to  defects  or  objections, 

see  post,  i  724. 
Instructions,  see  post,  S  826. 
Pleading,  see  post,  $  815. 

Presumptions  and  burden  of  proof,  see  post,  % 
817. 

Questions  for  jury,  see  post,  |  S25. 

[a]  (Sap.  18») 
Written  statements  in  an  api^icatlon  for 
membership  in  a  mutual  benefit  association,  not 
referred  to  In  the  certificate,  are  not  warran- 
tles.- Presbyterian  Mut.  Assur.  Fund  v.  Allen, 
106  Ind.  503,  7  N.  E.  317. 

n>]   (App.  1893) 
The  fact  that  an  applicant  for  member- 
ship In  a  benevolent  society  was  guilty  of 


bigamy,  and  that  the  beneficiary  named  in  the 
application  as  his  wife  was  not  in  tact  such 
liecause  of  the  existcniv  of  the  applicant's,  prior 
marria^,  does  not  render  the  certificate  issued 
to  bim  void  as  having  l>een  procured  by  fraud 
and  misrqiresentation;  dnce  the  reiatiousliip 
of  the  iMn^dary  to  the  applicaut  bad  nothing 
to  do  with  his  admission  into  the  order,  and  the 
order  did  not  rely  on  his  statement  as  to  his 
moral  qualifications,  but  sought  information 
elsewhere  as  to  them. — Sapreme  Lodge  A.  O. 
U.  W.  V.  Hutchinson,  6  Ind.  App.  399,  33  X. 
E.  816. 

An  application  for  membership  in  a  be- 
Derolent  society,  whlcli  directs  payment  of  tha 
rartiflcate,  on  the  member's  deatli,  to  "M.  H., 
wife,"  cannot  be  treated  by  the  society  aa  a 
warranty  tliat  the  beneficiary  named  is  the  ap- 
plicant's wife,  la  the  absence  of  any  intimation 
in  the  applicatioa  itself  that  the  focts  tlieretn 
stated  are  warranties,  though  the  constitotira 
of  the  society  declares  the  apidicatlon  to  be  a 
warranty,  since  the  eonstitation  Is  not  binding 
on  one  who  is  not  yet  a  memticr,  but  who  sim- 
ply proposes  to  become  one. — Id. 

[Cj    (App.  1894) 

Provisions  in  the  by-laws  that  a  person 
obtaining  membership  by  false  statements  as  to 
his  age  shall  be  expelled,  and  forfeit  all  bene- 
fits, relate  to  proceedings  which  may  be  takes 
during  his  lifetime,  and  do  not  prevent  the 
beneficiary  from  recovering  after  bis  death.— 
Supreme  ConncU  of  Catholic  Benevolent  Legion 
T.  Boyle,  10  Ind.  App.  301,  37  N.  B.  1105. 

Id]    (App.  1895) 

Where  an  application  for  insurance  re- 
ferred to  certain  statements  therein  made  as 
"warranties,"  and  the  certificate  recited  that  it 
was  issued  "in  consideration  of  the  representa- 
tions and  declarationB"  made  in  the  application, 
such  statements  should  be  considered  as  repre- 
sentations only.— Supreme  Lodge  Knights  of 
Pythias  of  the  World  v.  Edwards,  15  Ind.  App. 
524,  41  N.  E.  850. 

[e]  (App.  1901) 

A  warranty  in  an  application  for  life  in- 
surance, ttiat  the  applicant  does  not  use  intox- 
icating liquors  "at  all"  is  not  rendered  ttHae 
by  an  occasional  use  of  intoxicants,  if  such 
use  falls  short  of  a  habit.— Supreme  Lodge, 
Knights  of  Pythias  t.  Foster,  59  N.  E.  STT,  26 
Ind.  App.  333. 

[f]  (App.  1909) 

Statements  by  the  Insured  in  his  applica- 
tion for  life  insurance  concerning  matters  of 
fact  which  are  presumably  within  his  knowl- 
edge are  warranties ;  but  statements  as  to  mat- 
ters of  fact  concerning  which  the  insurer  should 
know  that  the  applicant  could  not  have  certain 
knowledge  of,  and  such  as  are  necessarily  opin- 
ions, are  to  be  regarded  as  warranting  only  his 
honest  belief  in  their  truth  and  his  honest  opin- 
ion where  an  opinion  is  giveB.— GoUins  t.  Cath- 
olic Order  of  Foreate^^  43  Ind.  App.  649,  88 
N.  B.  87. 
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Anewers  to  Intenogatories  in  an  applica- 
tion for  life  Insurance  aa  to  previous  illness, 
specific  diseases,  and  ailments  tending  to  short- 
en Ufe^  warrant  only  the  api^icant's  honest  be- 
lief and  opinion  upon  those  subjects;  but  an- 
swers to  intern^atorlea  with  reference  to  the 
spitting  of  blood  and  habitual  coughing  are  to 
be  regarded  as  warranties. — Id. 

Fob  Cases  fbou  Other  States, 
See  28  Cbst.  Dig.  Insurance,  H 
1866. 

See,  also,  29  Cyc.  pp. 

1724,  ZUtoppel  or  walvw  aa  to  defvets 

or  objeotiona. 

Pleading,  see  post,  i  815. 
Presumptions  and  harden  of  proof,  see  post, 
I  817. 

QueationB  for  Jury,  aee  poB^  |  825^ 

[a]  (Hap.  18S7) 
By  the  act  governing  the  incorporation  of 
iDBunnce  companies  (Rev.  St  ISSl,  {  3727),  the 
general  power  is  given  t^em  to  "make  inaurances 
on  the  life  of  any  person" ;  and  to  an  answer 
to  a  complaint  upon  a  benefit  certificate  aetting 
np  the  defense  that  the  rales  and  by-laws  of  the 
company,  which  were  known  to  the  applicant, 
forbade  the  iasnance  of  a  certificate  to  one  under 
18  years  old.  and  that  he  had  falsely  and  fraudu- 
lently misrepresented  his  age,  a  reply  tliat  he 
had  Informed  the  agent  of  the  company  of  bia 
true  age  (17  years  and  10  months)  before  the 
application  was  made ;  that  audi  agent  informed 
him  that  2  months,  being  so  short  a  time,  would 
make  no  difference ;  and  that  be  paid  the  admis- 
sion fee  and  two  ad  ranee  assessmente,  which 
the  company  still  retains,— la  good  upon  demur- 
rer.—Gray  T.  National  Ben.  Ass'u,  111  Ind.  031, 
11  N.  E.  477. 

Although  an  applicant  for  a  benefit  cer- 
tificate may  have  misrepresented  his  true  age, 
which  was  unknown  to  the  association,  yet 
where  18  months  are  allowed  to  elapse  between 
the  proof  of  death  showing  the  tntt^  age  and  the 
determination  of  a  suit  thereon  by  the  benefici- 
ary, without  an  offer  on  the  part  of  the  associa- 
tion to  rescind  the  contract,  or  to  refund  the 
money  received  thereon,  it  will  be  estopped  from 
setting  up  such  defense. — Id. 

[b|    (A»p.  1907) 

Insured  warranted  that  he  was  born  on  a 
specified  date  and  agreed  that  any  untrue  an- 
awer  should  forfeit  the  rights  of  himself  and 
hia  beneficiaries  to  all  benefits  derived  from  his 
membership  in  the  society.  Insured  was,  in 
fact,  a  year  older  than  his  statement  indicated, 
but  the  breach  was  immaterial  to  the  risk  as  he 
would  have  paid  the  same  rate  at  either  age. 
Held,  that  the  breach  of  warranty  rendered  the 
policy  voidable  oi^,  and  that  the  inaurer,  hav- 
ing taken  no  steps  to  enforce  a  forfeiture,  must 
be  held  to  have  elected  to  consider  It  valid  and 
was  not  entitled  to  object,  in  an  action  to  re- 
cover thereon,  that  the  policy  was  void  from 
the  beginning. — Modem  Woodmen  of  America  v. 


Vincent,  40  Ind.  App.  711,  SO  N.  a  427,  82  N. 
E.  475. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cekt.  Dig.  Insurance,  H  1837, 

1866-1868. 
See,  also,  29  Cyc.  pp.  77,  78. 

f  7SS.  Modlfleattom  and  refonuitton. 

M    (Sap.  18S9) 

In  an  action  on  a  benefit  certificate  Issued 
by  defendant  for  plaintiff's  benefit,  defendant's 
anawer  alleged  that  it  Issued  two  classes  of 
certificates,  and  that  a  member  was  entitled  on 
payment  of  (4  to  a  certificate  for  $2,000,  and 
on  payment  of  $2  to  a  certificate  for  $1,000; 
that  decedent  paid  $2,  and  contracted  for  a 
certificate  for  91>000,  but,  by  mistake  of  defend- 
ant's agent,  a  certificate  for  $2,000  was  issiud, 
which  decedent  accepted,  field,  that  whether 
decedent  accepted  the  certificate  by  mistake, 
thinking  it  to  be  for  $1,000,  or  accepted  It  with 
knowledge  of  the  mistaJEe  of  defendant's  agent, 
defendant  was  entitled  to  a  reformation,  and  a 
demurrer  to  the  answer  was  properly  overruled. 
— Gray  v.  Supreme  Lodge  Knights  of  Honor,  20 
N.  E.  833,  118  Ind.  293. 

A  beuefit  society  is  entitled  to  reformation 
of  a  certificate  for  a  mistake  though  the  bene- 
ficiary did  not  know  of  the  mistake,  and  though 
she  was  a  party  to  and  had  an  interest  in  the 
contract  from  the  time  the  certificate  was  is- 
sued, as  her  husband  the  insured,  waa  her  agent 
in  procuring  the  certificate.— Id. 

Fob  Cases  fbou  Otheb  States, 

See  28  Gent.  Dig.  Insurance,  {  1860. 
See,  also,  29  Cyc.  pp.  7U-85. 

1726.  OonstraetloB   amd   operatifm  im 
gaaeraL 

M    (Snp.  1S8S) 

Forfeitures  are  not  favored  In  law,  and  In- 
struments will  be  so  construed  as  to  avoid 
them,  if  it  can  be  done  without  doing  violence 
to  the  language  employed.— Supreme  Lodge  of 
Knights  of  Honor  v.  Abbott,  82  Ind.  1. 

[b]  (Sap.  1884) 

In  an  action  on  a  life  policy  issued  by  a 
mutual  benefit  society,  its  rules  and  regulations 
should  be  liberally  construed  to  effect  the 
benevolent  object  of  the  organization,  and  such 
doctrine  of  construction  is  also  applicable  gen- 
erally to  rulinga  on  questions  of  evidence.— Su- 
preme Lodge  Knights  of  Pythias  of  the  World 
V.  Schmidt,  98  Ind.  374. 

[c]  A  certificate  issued  by  a  mutual  heuefit  as- 
sociation, being  in  legal  effect  a  contract  of  in- 
surance, is  in  most  respects  governed  by  the 
rules  which  apply  to  policies  of  insurance.— 
(Sup.  1886)  Presbyterian  Mut.  Assur.  Fund  v. 
Allen,  106  Ind.  593,  7  N.  E.  317;  (1887)  Hol- 
land V.  Taylor,  111  Ind.  121,  12  N.  E.  116. 

m  (App.  1903) 
While  forfeitures  are  not  looked  on  with 

favor,  it  is  the  duty  of  the  court  to  declare  a 


This  IHc«st  ia  eoapUod  os  tke  Kay-Mwsiber  Syateaa.  For  ezplanatioatMOPMo  lU, 

Digitized  by  VjOOgIC 


5  72ff 


INSURANCE.  XZ  (B),  (Q.       tf  lod.  Dlc-Pu*  lOiq       §  731 


forfeitQre  <tf  a  certificate  on.  facta  wbicb  viU 
admit  of  do  other  condoBioiL-^Tand  Lodge  A- 
O.  U.  W.  T.  Marshall,  68  N.  E.  605,  31  Ind. 
App.  534,  99  Am.  St.  Rep.  273. 

[e]     (App.  1907) 

iDsurance  contracts  are  to  be  construed  ex- 
actly as  other  contracta  are.— Modern  Wood- 
men of  America  v.  Vincent,  40  Ind.  App.  711, 
80  N.  B.  427,  82  N.  E.  475. 

in    (App.  1908) 

Couditiong  In  an  insarance  policy  tending 
to  worit  a  forfeiture  of  the  policy  will  be  con- 
strued most  strongly  against  the  insurer,  and 
most  favorably  toward  those  against  whom 
they  are  meant  to  operate.— United  States 
Benev,  Soc.  t.  Watson,  41  lod.  App.  452,  84 
N.  E.  29. 

[B]  (App.  1900) 
A  condition  in  a  life  policy,  operatire  only 
after  the  death  of  Insured,  must  receive  a 
liberal  and  reasonable  construction  in  faror 
of  the  beneficiary;  forfeitures  not  being  fa- 
Tored.— Snpreme  Tent,  Knights  of  the  Macca- 
bees of  the  World,  T.  Ethridge,  43  Ind.  App. 
475,  87  N.  E.  1049. 

[h]    (App.  1909) 

In  construing  statements  in  an  appHcatlon 
for  life  insurance,  the  interrogatories  and  an- 
swers must  be  construed  together.— Collins  v. 
Catholic  Order  of  Foresters,  43  Ind.  App.  549, 
88  N.  E.  87. 

[1]  (App.  l»0) 
Provisions  for  the  forfeiture  of  a  benefit 
certificate  are  strictly  construed  aa  against  in- 
surer.—Brotherhood  of  I^inters,  Decorators 
and  Paperbangers  of  America  t.  Barton,  92 
N.  B.  64;  Same  v.  Peters,  Id.  183. 

Fob  Cases  fbom  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  SI  1870- 
1872. 

See,  also,  29  Cyc.  pp.  GG,  G7. 

I  726%.  Olusifleatlott  of  rUk, 

Jurisdiction  of  equity  to  compel  transfer  of 
insured  to  other  class,  see  EqUITT,  f  67. 

Questions  for  jury  as  to  transfer  between  class- 
es, see  post,  I  825. 

Right  of  beneficiary  after  attempted  transfer 
of  insured  from  one  class  to  another,  see  post, 
I  791. 

Weight  and  sufficiency  of  evidence  as  to  trans- 
fer between  classes,  see  post,  |  819. 

[a]  Where  a  member  of  a  fraternal  insurance 
society  was  entitled  to  transfer  from  one  class 
of  risks  to  another,  if  in  good  health,  and  while 
in  good  health  applied  for  such  transfer,  but 
was  rejected  arbitrarily,  he  was  not  bound  to 
institute  mandamus  proceedings  to  compel  such 
transfer  in  order  to  preserve  his  rights,  which 
be  effectaally  did  by  paying  sufficient  funds  to 
the  society's  financial  officer,  to  whom  assess- 
ments were  payable,  to  meet  assessments 
against  him  on  the  basis  of  the  class  to  which 
he  was  entitled  to  transfer,  and  directing  that 


the  moneys  be  applied  to  the  paymrat  of  ndi 
assessments. — (App.  1903)  Supreme  Lodge 
KoigbU  of  Pythias  v.  Andrews,  67  N.  E.  1009^ 
31  Ind.  App.  422;  (1906)  Id.,  77  N.  E.  861.  7B 
N.  B.  433,  39  Ind.  App.  1. 

[b]    (App.  1906) 

Where  assured  was  entitled  to  transfer 
from  one  class  of  risks  to  another,  if  in  good 
health  at  the  time  of  bis  application,  the  mo- 
tives of  the  medical  examiner  which  induced 
him  to  reject  such  application  were  inunateriaL 
—Supreme  Lodge  Knights  of  Pythias  r.  An- 
drews, T7  N.  E.  361,  78  N.  B.  433,  89  Ind. 
App.  1. 

§  727.  Assisiunent  or  other  transfer. 

Admissibility  of  evidence,  see  pos^  S  818. 
Pleading,  see  poa^  S  815. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  H  1873- 

1876,  1977-1980. 
iSee,  also,  29  Cyc  pp.  93-97. 

§  728.  ^—  In  senoral. 

[a]  (Snp.  1S88) 

Under  Rev.  St.  1881,  {  3850,  which  pro- 
vides that  certificates  of  membership  in  benevo- 
lent or  charitable  associations  shall  be  regarded 
as  contracts  between  the  person  insured  and 
the  association,  and  that  the  beneficiary  may 
t>e  changed  by  the  association  as  the  parties  to 
the  contract  may  agree,  a  certificate  of  mem- 
bership payable  to  the  heirs  or  legal  represen- 
tatives of  the  insured,  and  assigned  by  bim  to 
a  third  person,  is,  in  the  absence  of  any  objection 
on  the  part  of  the  association,  payable  to  such 
assignee.— Milner  v.  Bowman,  119  Ind.  448,  21 
N.  E.  1094,  5  L.  R.  A.  95. 

The  assignment  is  not  rendered  void  by  the 
fact  that  the  insured  died  insolvent,  when  it  is 
not  shown  that  be  was  inaolvent  at  the  date  of 
the  assignment. — Id. 

[b]  (App.  1894) 

Where  the  assignee  of  a  mutual  benefit 
life  insurance  policy  of  $2,000  pays  the  insured 
9300,  and  agrees  to  pay  the  dues  and  the  as- 
sessments thereon,  In  consideration  of  the  as- 
signment, the  assignment  is  not  invalid  as  a 
gambling  transaction.  In  the  absence  of  proof 
of  the  age  or  expectancy  of  life  of  the  insured. 
— Xye  T.  Grand  Lodge  A.  O.  U.  W..  9  Ind. 
App.  131,  36  N.  E.  429. 

Fob  Cases  raou  Oirnvt  Staixs, 

See  28  Cent.  Dio.  Inaoranc^  U  1873, 

1875,  1876,  1977-1980. 
See,  also,  29  Cyc  pp.  9S,  94. 

(0)  DUES  AND  ASSESSMENTS. 

S  731.  Nature  and  g^oiu^da  of  obUcatiaa. 

M    (App.  1W8) 
The  Supreme  Lodge  of  a  fraternal  bene- 
ficial association  consisting  of  a  Supreme  Lodge 
and  local  lodges,  and  furnishing  insurance  to 
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its  nembera  dependent  on  the  mainteDance  of 
a  benefit  fnndf  stands  ai  the  representative  of 
all  tbe  members,  and  it  owes  the  dut;  to  tbem 
to  require  that  assessments  be  paid  by  each 
member  as  the  law  of  the  order  requires. — Su- 
preme Lodge  Knights  of  Honor  t.  Hahn,  43 
Ind.  App.  7S,  81  N.  E.  837. 

Fob  Casu  iwnc  Othsb  States, 

See  28  Cent.  Dig.  Insurance,  I  1878. 
See,  also,  29  Cyc,  p.  98. 

I T3S.  Grovndi  of  MaeaameBt. 

[a]  (APV.189S) 
A  prorisioa  looking  to  the  adjustment  of 
death  claims,  made  on  the  basis  of  regular  as- 
sessments, the  proceeds  of  which  are  to  be  used 
to  form  pools  periodicaUjr  out  of  which  such 
claims  are  to  be  paid  pro  rata.  Is  a  valid  one, 
ai^  if  incorporated  in  the  l^-laws  or  certificate, 
and  if  seasonably  and  properly  asserted,  may  be 
enforced  by  either  of  the  parties.— People's 
Mnt.  Ben.  Soc  t.  Werner.  S4  N.  EL  C 
lad.  App.  014. 

Fob  Cases  fbou  Otheb  States, 
See,  also,  29  Cyc.  pp.  98,  99. 

1734.  ZdabUlty  to  aaaessment. 

[a]  (Sap.  1900) 

Where  the  by-laws  of  a  beneficial  associa- 
tion provided  that  on  the  death  of  a  member 
each  member  should  be  assessed,  for  the  ben- 
efit of  such  deceased  member's  family,  and  on 
failure  to  pay  such  asseesmeata  members  should 
forfeit  their  membersliip,  but  neither  the  mem- 
ber's benefit  certificate  nor  the  by-laws  con- 
tained any  promise  to  pay  such  assessments, 
the  only  remedy  for  nonpayment  was  by  for- 
feiture of  the  member's  interest,  and  hence  the 
lieneficiary  of  a  deceased  member  waa  not  en- 
titled to  an  order  requiring  assignees  of  the 
association  to  collect  assessmenU  from  all  per- 
sons who  had  been  merohera  thereof  within 
six  years  prior  to  the  deceased  member's  death. 
—Gibson  v.  Megrew.  56  N.  B.  074,  164  Ind. 
273,  48  L.  R.  A.  862. 

[b]  (APP.1M3) 

The  constitution  of  a  beneGcial  association, 
fixing  tbe  rate  of  assessments,  and  requiring 
that  they  t>e  paid  montbly,  provided  that  12  as- 
sessments are  required  to  meet  death  losses, 
and  directing  that  payments  be  made  on  a  cer- 
tain day  in  the  month  in  which  assessments  are 
made,  is  sufficient  to  require  members  to  pay 
monthly  assessments.— Grand  Lodge  A.  O.  U. 
W.  T.  Marshall,  68  N.  E.  605,  31  Ind.  App. 
634,  99  Am.  St  Bep.  273. 

Fob  Cases  fbov  Otheb  States, 

See  28  Cert.  Diq.  Insurance,  H  1881, 
1882. 

See,  also.  29  Cya  pp.  77.  H&-101. 


I  736.  I>eTr  of  ssaessme&tt 

[a]  (App.  1903) 
Where  tbe  constitution  of  a  beneficial  aswh 
ciatiOQ  requires  the  call  on  the  subordinate 
lodges  for  the  beneficiary  fund  and  notice  of 
the  assessment  to  be  made  by  the  grand  re- 
corder, with  the  appro%-al  of  the  finance  com- 
mittee, and  directs  that  the  issuance  of  the  call 
shall  constitute  the  making  of  tbe  assessment, 
which  shall  be  published,  and  a  copy  sent  to 
each  lodge  and  member,  tbe  notice  of  assess* 
ment  and  call  oo  the  beneficiary  fund  are  suffl- 
destly  approved  when  signed  and  approved  as 
one  instrument.— Grand  Lodge  A.  O.  U.  W..  v. 
MarsbaU,  68  N.  B.  605,  31  Ind.  App.  534.  99 
Am.  St  Bep.  273. 

Under  the  constitution  of  a  beneficial  asso- 
ciation, requiring  the  grand  recorder  to  call  on 
subordinate  lodges  for  the  beneficiary  funds  in 
their  respective  treasuries  when  needed,  and  di- 
recting that  the  issuing  of  such  call  shall  con- 
stitute an  assessment,  and  shall  contain  a  list 
of  all  deaths  occurring  since  the  last  call  waa 
made,  the  recorder,  in  making  snch  call,  is  re- 
quired only  to  give  a  list  of  such  deaths  occnr- 
ring  since  the  hist  call  as  hare  been  officially 
reported  to  him  by  the  subordinate  lodges. — Id. 

Fob  Cases  fboh  Otheb  States, 

See  28  Cent.  Diq.  Insurance,  S  1883. 
See,  also,  29  Cyc.  pp.  98,  99. 

S  737.  Kotlee  of  asssssmemt. 

[a]  (App.  1910) 
Where  a  beneficial  association  is  given  the 
right  to  levy  assessmente  with  no  definite  time 
fixed  for  their  payment,  the  levy  does  not  be- 
come binding  upon  the  assured,  or  affect  any 
right  which  he  possesses  under  tbe  policy  until 
notice  has  been  given  of  an  assessment  which 
it  is  claimed  creates  the  liability  or  destroys 
the  right.— Federal  Life  Ins.  Co.  v.  Rldnger, 
91  N.  E.  533. 

Fob  Cases  fbom  Otuer  States,  • 
See  28  Cent.  Diq.  Insurance,  f  1884. 
See,  also,  29  Cyc.  p.  102. 

S  739.  Tlmo  tor  payme&t. 

Notice  of  time  for  payment  as  affecting  for- 
feiture for  nonpayment,  see  post.  $  751. 

M    (App.  1904) 

Mutual  benefit  or  fraternal  insurance  or- 
dinarily lasts  only  from  maturity  of  one  as- 
sessment to  maturity  of  another,  and  stipula- 
tions to  Insure  prompt  payment  are  of  the 
substance  and  essence  of  such  contracts. — Su- 
preme Lodge  Knights  of  Honor  T.  Jones,  ^  N. 
B.  718,  35  Ind.  App.  121. 

Fob  Cases  fbom  Otheb  States, 

See  28  CEifT.  Dig.  Insurance,  |  1886. 
See,  also,  29  Cyc,  pp.  99,  100. 

I  740.  Mode  and  sufflelenoy  of  payment. 

Sufficiency  of  payment  or  tender  to  prevent  foi- 
felture,  see  post,  |  758. 
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[al  (App.1908) 
The  stipulatioD  ]o  a  mutnal  benefit  losar- 
aoce  polk-y  that  the  local  secretary  should  he 
the  agent  of  ioBured  in  the  remittance  of  past 
due  premiums  is  invalid,  as  creating  ineonsiat- 
ent  duties.— United  States  Benev.  Soc.  t.  Wat- 
son, 41  Ind.  App.  452,  84  N.  E.  2d. 

Fob  Cases  from  Otheb  States, 

See  28  Cent.  Dio.  Insurance,  8  1SS7. 
See,  also,  29  Gyc.  pp.  UO-102. 

S  742.  Acttou  for  dnes  or  Msenweats. 

[a]    (App.  1908) 

A  fraternal  beneficial  association  issuing 
a  bene0t  certificate  can  only  compel  pnyment 
of  assessments  by  virtue  of  the  constitution  of 
the  association  providing  for  the  suepeiision  of 
any  member  failing  to  pay  any  assessment,  and 
it  cannot  go  into  court  and  sue  a  member  for 
an  assessmenL—Suprcme  Lodee  Knights  of 
Honor  v.  Hahn,  43  Ind.  App.  75,  &1  X.  B.  837. 

Fob  Cases  fbou  Otheb  States, 

See.  also.  29  Cyc.  p.  99;  note,  23  L.  B.  A. 
435. 


(D)  FORFEITURE  OE  SUSPENSION. 

Admissibility  of  evidence,  see  post,  8  818. 

Instructions,  see  post,  S  826. 

Pleading,  see  post,  {  815. 

Questions  for  jury,  see  post,  |  825. 

Strict  construction  for  provision  for  forfeiture, 

see  ante,  S  726. 
Weight  and  suflSciency  of  evidence,  see  poat,  S 

819. 

I  T48*  Violmtions  of  tenu  or  eondltloiLs 

of  contract. 

Admissibility  of  evidence,  see  post,  {  818. 
Estoppel  or  waiver  affecting  right  of  forfeiture, 

see  post,  8  705. 
Pleading,  see  post,  S  815. 

[a]  (App.  1900) 

Where  the  provision  of  a  certificate  in  a 
mutual  insurance  order  was  that  the  board  of 
trustees  might  suspend  a  member  for  engaging 
in  certain  occupations,  while  the  provision  of 
the  by-laws  was  that  a  member  engaging  in 
such  occupation  should  stand  suspended,  the 
court  in  determining  the  rights  of  the  parties 
will  adopt  the  provision  that  will  give  the 
greater  right  to  the  insured  and  his  benefici- 
ary.—Supreme  Tent  Knights  of  Maccabees  of 
tlie  World  T.  Volkert.  67  N.  E.  203,  25  led. 
App.  027. 

[b]  (App.  iwi) 

Nolice  to  a  recorder  of  a  fraternal  insur- 
ance association  that  a  certificate  holder  is  en- 
gaged in  a  prohibited  occupation  is  notice  to 
the  society.— Supreme  Court  of  Honor  t.  Sulli- 
van, 59  N.  E.  37,  26  lad.  App.  00. 


Fob  Cases  rBou  Other  States, 

See  28  CENT.  DiG.  Insurance,  H  1893. 
1894. 

See,  also,  29  Gyc.  pp.  82, 169. 

S  749.  Nonpayment  of  dnea  or  »aaoaa- 
ments. 

Admissibility  of  evidence,  see  post,  |  818. 
Kistoppei  or  waiver  afTectins  right  of  forfeiture, 

see  post,  {  755. 
Pleading,  see  post,  %  815. 

Presumptions  and  burden  of  proof,  see  post,  I 
817. 

Questions  for  jury,  see  i>08t,  f  825. 
Keinstatement,  see  post,  S  760. 
Weight  and  sufficiency  of  evidence,  see  post,  f 
819. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dio.  Insurance.  H  1895- 
1900. 

See,  also,  29  Gyc.  pp.  33,  169-17& 

f  750.         Dofanlt  ma  a  gnmmA  of  far- 
f  eltaro  in  ceaarmL 

M  (APP.UOO) 

Under  a  certificate  In  a  mutual  fraternal 
associatioD  giving  insured  until  a  given  day 
in  the  month  to  pay  an  assessment  levied,  there 
can  be  no  forfeiture  for  nonpajrment  of  sncb 
dues  where  insnred  dies  on  such  given  day.— 
Supreme  Tribe  of  Ben  Hor  r.  Hall,  56  N.  E. 
780,  24  Ind.  App.  316,  79  Am.  St  Rep.  262. 

tb]  (APP.1S03) 
Where  the  constitutioii  of  a  beneficiary  as* 
sodation  provides  that  any  member  neglecting 
to  pay  any  assessment  regularly  made  shall 
forfeit  all  rights  as  a  member,  the  beneficiary 
of  a  member  who  failed  to  pay  an  assessment 
after  notice  and  compliance  by  the  association 
with  all  the  requirements  of  the  laws  of  the 
order  cannot  recover  the  benefit— Grand  Lodge 
A.  O.  U.  W.  T.  MarshaU,  68  X.  E.  605,  81 
Ind.  App.  634,  99  Am.  St.  Rep.  273. 

[ej    (App.  1904) 

Where  by-laws  provide  that  "a  member 
falling  to  pay  any  assessment  required  by  law 
shall  stand  suspended,  and  shall  not  thereafter 
be  entitled  to  the  benefit  of  the  widow  and 
orphans'  benefit  fund,"  unless  reinstated,  a 
member  failing  to  pay  an  assessment  due  and 
payable  on  March  Ist  is  not  in  "good  stand- 
ing" on  March  10th.— Supreme  Lodge  Knights 
of  Honor  t.  Jones,  69  M.  El.  718^  35  Ind.  App. 
12L 

Fob  Cases  fbou  Othkb  States, 

See  28  Cent.  Dig.  Insurance,  H  lS9o, 

1896,  1903, 
See,  also,  29  Gyc  pp.  170,  17L 

8  751.  ^—  Notloe  of  tbne  for  paTuent. 

Notice  to  give  effect  to  forfeiture,  see  post.  | 
750. 
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[a]  (Sup.  im) 
Where  the  rules  of  a  nrntaal  benefit  soci- 
ety provide  that  members  shall  stand  saspended 
on  failure  to  pay  assessments  for  a  period  of 
30  days  after  notice  thereof  has  been  read  at 
a  lodge  meeting,  notice  given  to  a  member  b; 
tbe  secretary  of  the  lodge  of  the  reading  of  a 
notice  of  as  assessment  is  insufficient  where  it 
does  not  state  the  date  of  such  reading,  so  that 
the  member  may  know  within  what  time  he  is 
required  to  pay.— Supreme  Lodge,  Knights  of 
Honor  of  the  World  v.  Johnson,  78  Ind.  llO. 

Fob  Cases  fboh  Othkb  States, 

See  S8  Cent.  Dig.  Insurance,  K  1807- 
1902. 

See,  also,  29  Cyc  pp.  83,  171,  17:f;  note, 
68  G.  a  A.  317. 


{ 753.  _  SnfflelejMy    of   pmjwunt  or 
tender  to  pverent  forfeltwe. 

[a]  (App.  1900) 

That  payment  of  does  on  a  policy  on  tbe 
day  following  the  death  of  insured  will  not  re- 
vive the  policy  bas  no  application  where  tbe 
policy  was  in  force  at  tbe  date  of  insured's 
death,  and  the  payment  only  covered  current 
dues.— Supreme  Tribe  of  Ben  Hur  v.  Hall,  66 
X.  E.  780,  24  Ind.  App.  316,  79  Am.  St.  Rep. 
262. 

That  an  officer  of  a  local  branch  of  a  fra- 
ternal association,  whose  duty  it  is  to  collect 
dues  from  members,  and  transmit  same  to  the 
parent  society,  fails  to  do  so,  will  not  forfeit 
a  certificate ;  and  this  though  the  by-laws  pro- 
vide that  local  officers  are  agents  for  the  mem- 
bers of  the  local  society,  and  uot  for  the  par- 
ent society.— Id. 

[b]  <A.pp.  1900) 

Where  the  only  mode  provided  for  the  pay- 
ment of  dues  and  assessments  by  members  of  a 
mutual  insurance  order  was  to  pay  them  to  the 
local  lodge  or  a  designated  officer  thereof  whose 
duty  it  was  to  transmit  the  same  to  the  su- 
preme lodge,  to  this  extent  such  subordinate 
lodge  or  officer  was  the  agent  of  the  supreme 
lodge.— Supreme  Tent  Knights  of  Maccabees  of 
tbe  World  v.  Volkert,  57  N.  E.  203,  25  Ind. 
App.  627. 

[Cj     (App.  1»4) 

When  the  evidence  shows  that  a  member 
failed  to  pay  an  assessment  at  the  time  fixed 
by  the  by-laws,  and  that  after  his  death  it  was 
paid  to  the  local  treasurer,  who  returned  it  on 
learning  of  his  death,  a  verdict  and  Judgment 
for  bis  beneficiaries  cannot  be  sustained.— Su> 
preme  Lodge  Knights  of  Honor  t.  Jones,  69  N. 
E.  718,  85  Ind.  App.  121. 

Fob  Cases  fboh  Oiheb  States, 

See  28  Ceht.  Dig.  Insurance.  H  19(KJ, 
1905. 

See,  also,  29  Cjc  pp.  83.  176-178. 


{764.  —  Exeutcs  for  nonpayneBt. 

[ftl  (App.  1899) 
A  certificate  of  membership  in  a  beneficial 
insurance  association  provided  for  payment  of 
a  certain  sum  as  sick  benefits.  In  his  applica- 
tion, made  a  part  of  the  certificate,  insured,  in 
answer  to  questions,  stated  his  weekly  wages, 
and  agreed  that  indemnity  for  sickness  should 
not  exceed  the  amount  thereof,  and  that  if  his 
monthly  dues  were  not  paid  at  stated  times  be 
should  be  suspended  from  receiving  benefits  un- 
til reinstated.  Held,  that  where  Insured  be- 
came sick  while  in  good  standing,  and  the  as- 
sociation became  indebted  to  him  for  sick  ben- 
efits in  excess  of  subsequent  dues  during  sick- 
ness, tbe  failure  to  pay  such  dues  did  not  for- 
feit the  membership.— Columbian  Relief  Fund 
Ass'n  V.  Hopper,  5.?  N.  E.  1051,  24  Ind.  App. 
1(J9. 

[b]    (Sap.  190S) 

That  a  mutual  benefit  company  owed  in- 
sured money  for  services  when  an  assessment 
was  due  would  not  authorize  its  application  to 
the  payment  of  an  assessment  on  insured's  cer- 
tificate, or  constitute  a  payment  of  such  assess- 
ment, unless  tbe  company  was  directed  or  re- 
gucBted  so  to  do. — Caywood  v.  Supreme  Lodge, 
Knights  &  Ladies  of  Honor,  171  Ind.  410,  80 
N.  E.  482,  23  L.  B.  A.  (N.  S.)  304,  131  Am. 
St  Rep.  253. 

Fob  Cases  fboic  Otheb  States, 

See  28  Gent.  Dig.  Inrorance,  1  1906. 
See,  also,  29  Cyc.  pp.  178-180. 

{  7SS.  Estoppel  or  wkItot  affeottac  rlckt 
of  f  orf eitnro. 

Estoppel  or  waiver  as  to  notice  and  proof  of 

loss,  see  post,  |  789. 
Pleading,  see  post,  S  SIS. 
Questiona  for  jury,  see  post,  |  823. 

[■]  1811P.I88I) 
Tbe  demand  and  receipt  of  assessments  by 
a  life  insurance  company,  after  the  death  of 
the  insured,  with  knowledge  of  bis  death,  and 
that  tbe  contract  was  voidable  on  account  of 
misrepresentations  by  the  insured,  waives  the 
forfeiture.—Masonic  Mut.  Ben.  Aaa'n  T.  Beck, 
77  Ind.  203,  40  Am.  Bep.  295. 

[b]    (Sap.  ISST) 

A  policy  issued  in  favor  of  the  mother  of 
the  insured,  which  contained  this  provision; 
"This  certificate  shall  be  incontestable  for  any 
cause  except  fraud  or  misrepresentation  in  the 
application  or  proofs  of  loss,  or  failure  to  re- 
port to  the  association  any  change  of  occupa- 
tion, that  would  make  the  risk  a  more  bazard- 
*ous  one."  It  also  recited  that  the  admission 
fee  and  several  assessments  had  been  paid,  and 
contained  the  number  of  what  is  denominated 
the  "binding  receipt."  Certain  assessments  and 
fees  were  payable  in  advance  upon  the  policy, 
for  which  a  "binding  receipt"  was  usually  giv- 
en. An  indorsement  was  made  on  the  policy  in 
these  terms:  "I  have  received  for  the  above, 
binding  receipt  No.  6,837.  N.  B.   If  the  num- 
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ber  of  a  blading  receipt  li  Inserted,  tt  becomes 
conclusive  evideoce  that  tbe  above  amount  has 
been  paid."  Fart  of  tbe  assessments  were  paid 
in  cash,  and  for  the  remainder  the  assared  gave 
a  written  order  wherein  it  was  specified:  "If 
this  order  is  not  paid,  then  all  my  rights  in  said 
asBOciation  are  thereby  forfeited.  I  hereby  au- 
thorize said  association  to  deduct  from  moaeya 
due  on  account  of  injuries  any  indebtedness 
there  may  be  against  my  certificate."  Held, 
that  tbe  fact  that  tbe  orders  were  not  paid  did 
not  work  a  forfeiture  of  tbe  policy  as  against 
the  twneficiary  therein,  and  that,  aa  against 
her,  the  insorer  was  estopped  from  averrinK 
that  the  assessments  acknowledged  in  the  pol- 
icy and  in  the  "binding  receipt"  to  have  been 
received  were  not  paid. — KUne  National  Ben. 
Ass'n,  111  Ind.  462,  11  N.  B.  620,  60  Am. 
Rep.  703. 

[c]    (Sap.  1SS9) 

Mere  occasional  indulgences  by  an  insur- 
ance company  in  the  absence  of  an  express  or 
Implied  agreement  to  waive  payment  of  assess- 
ments according  to  the  conditions  of  the  con- 
tract cannot  justly  be  constmed  as  a  permanent 
waiver,  or  as  depriving  the  company  of  the 
right  to  insist  on  a  forfeiture,  or  to  cancel  Its 
policy  on  account  of  the  failure  to  pay  accord- 
ing to  the  stipnlations  therein.— Sweetser  v. 
Odd  Fellows  MuL  Aid  Ass'n,  19  N.  E.  T22, 
117  Ind.  97. 

Where  a  certificate  issued  by  a  mutual 
benefit  association  provides  that  it  shall  be  void 
unless  assessments  are  paid  within  10  days  aft- 
er receiving  notice,  but  it  appears  that  it  was 
the  habit  of  the  association  to  receive  pay- 
ments from  the  assured  if  made  within  60  days 
from  the  time  of  notice,  aud  tbe  certificate  re- 
mained uncanceled  at  the  death  of  tbe  insured, 
the  association  Is  estopped  to  claim  a  forfei- 
ture because  the  assesnmenta  were  not  paid 
within  the  10  days.— Id. 

[cc]    (App.  1SS4) 

Agents  employed  by  Iwnevolent  Insurance 
societies  to  solicit  inauranee  have  power  to 
waive  stipulations  in  the  benefit  certificate 
which  do  not  relate  to  the  by-laws.— Supreme 
Council  of  Catholic  Benevolent  Legion  v. 
Boyle,  10  lud.  App.  301,  37  N.  E.  1105. 

Id]    {App.  1896) 

If  an  agent  of  a  fraternal  insurance  as- 
sociation may  change  by  parol  agreement  the 
time  fixed  by  the  by-laws  for  monthly  pay- 
ments, and  waive  a  forfeiture  which  would 
otherwise  result  from  the  failure  to  make  such 
payments  at  the  time  so  fixed,  a  forfeiture  was 
not  waived  by  the  mere  promise  of  the  branch 
president  of  such  association  that  he  would 
send  notice  when  payments  became  due,  where 
it  did  not  appear  that  the  president,  in  making 
such  promise,  assumed  to  act  on  behalf  of  tbe 
association,  nor  that  the  parties  in  interest 
were  misled  tbereby.-'Eichel  v.  Supreme  Lodge 
Knights  of  Pythias  of  the  World,  IS  Ind.  App. 
268.  43  N.  E.  1014. 


[•]     (App.  UOO) 

Fbrfeitare  of  a  policy  in  a  mutual  frater- 
nal order  may  be  waived  by  its  officers  after 
the  death  of  insured. — Supreme  Tribe  of  Ben 
Hur  V.  Hall.  S6  N.  E.  780,  24  Ind.  App.  316. 
79  Am.  SL  Rep.  262. 

Where  the  by-laws  of  a  mutual  fraternal 
order  provide  that  a  certificate  shall  be  rold 
unless  dues  are  promptly  paid,  but  it  was  the 
custom  to  permit  members  to  pay  dues  when 
it  suited  their  ability  or  convenience,  and  a 
policy  was  uncanceled  at  the  death  of  one  in- 
sured, and  thereafter,  with  knowledge  of  the 
facts,  the  officers  of  the  local  lodge,  charged 
with  the  duty  of  collecting  and  transmlttinjr 
assessments  to  the  parent  lodge,  demanded  and 
received  overdue  assessments,  the  parent  as- 
sociation is  estopped  to  claim  a  forfeiture  be- 
cause assessments  were  not  paid  when  due. — Id. 

m    (App.  1900) 

Where  the  by-laws  of  a  beneficial  associa- 
tion, which  were  a  i>art  of  the  contract  of  in- 
surance between  the  society  and  the  member, 
provided  that  any  member  who  should  engage 
in  the  sale  of  liquor  should,  from  the  date  oC 
engaging  in  such  occupation,  stand  suspended, 
and  the  society,  on  the  death  of  a  member,  had 
knowledge  that  he  was  engaged  in  the  sale  of 
liquor  at  the  time  of  his  death,  but  sent  blanks 
to  the  beneficiary  for  proofs  of  death,  it  was 
thereby  estopped  from  asserting  that  the  certifi- 
cate was  forfeited. — Supreme  Tent  Knights  of 
Maccabees  of  tbe  World  t.  Volfcert,  S7  N.  B. 
203,  25  Ind.  App.  627. 

The  by-laws  of  a  beneficial  society,  which 
were  part  of  the  contract  of  insurance  between 
it  and  its  members,  provided  that,  if  a  mem- 
ber should  engage  in  any  occupation  prohibited 
by  the  by-laws,  among  which  was  the  sale  of 
liquor,  his  certificate  should  become  void  from 
the  date  of  his  engaging  in  snch  occupation, 
without  any  action  on  the  part  of  the  officers 
of  the  society,  and  that  the  receipt  of  an  as- 
sessment from  such  member  after  his  engaging 
in  a  prohibited  occupation  should  not  be  & 
waiver  of  the  condition.  Held,  that  where  a 
member  engaged  in  the  sale  of  liquor,  which 
fact  was  known  to  the  local  authority  to  whom 
he  paid  bis  dues,  and  the  society  retained  and 
received  the  last  assessment  with  notice  of  the 
fact  that  the  member  died  while  engaged  in 
the  sale  of  liquor,  the  society,  in  an  action  on 
the  certificate,  was  estopped  from  asserting 
that  tbe  certificate  was  forfeited.— Id. 

[gl    (App.  UOl) 

A  beneficial  insurance  society  may  waive  a 
forfeiture  wtilch  has  accrued  against  the  hold- 
er of  a  benefit  certificate. — Supreme  Court  of 
Honor  r.  Sullivan,  50  N.  E.  37,  26  Ind.  App. 
60. 

When  it  was  the  duty  of  the  recorder  of 
a  subordinate  body  of  a  beneficial  association 
to  collect  dues  from  its  membera,  and  forward 
them  to  the  chief  body,  and  the  constitution  of 
tbe  subordinate  body  declared  its  recorder  was 
not  the  agent  of  the  chltf  body  to  do  anything 
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save  as  specially  authorized,  and  the  constltii- 
tion  declared  any  member  becoming  a  railroad 
switchmaD  should  forfeit  his  certificate,  receipt 
by  the  recorder  of  assessments  from  a  member 
with  kuowledge  that  he  had  become  a  xailroad 
Bwitchmatt  waa  a  waiver  of  the  forfeiture. — Id. 

Ih]    (App.  1904) 

L'uder  the  laws  of  a  fraternal  benefit  or- 
der, each  member  was  liable  to  an  assessmeut 
for  death  beneflts,  payable  on  or  before  the  last 
day  of  each  month.  The  taws  also  provided 
that  a  member  failing  to  pay  an  assessment 
when  due  should  stand  suspended,  and  not 
thereafter  be  entitled  to  benefits  until  he  had 
been  duly  reinstated.  A  certificate  had  been 
in  force  over  32  years  when  the  insured  died, 
March  10,  1801,  though  some  assessments  had 
lieen  paid  from  one  to  three  days  after  they 
were  dne.  The  assessment  for  February,  1901, 
was  not  paid  when  due ;  and  a  creditor  of  the 
Insured,  who  had  paid  some  previous  assess- 
ments, wrote  On  March  15,  1901,  to  the  local 
lodge,  asiking  if  insured's  dues  had  been  paid. 
The  financial  reporter  of  the  lodge  wrote  the 
creditor  that  the  dues  had  not  been  paid,  but 
that  insured  could  be  reinstated,  if  done  by  the 
3l8t  of  March.  On  March  18th  the  creditor 
sent  a  draft  to  the  proper  officer  of  the  lodge 
for  the  amount  of  the  February  assessment, 
who  received  it,  and  sent  a  receipt  therefor  to 
the  creditor.  On  March  25th  the  order  was  no- 
tified of  insured's  death,  whereupon  the  draft 
received  from  the  creditor  was  returned  to  him, 
with  the  information  that  insured  was  under 
BuspensioD  at  the  time  of  his  death,  and,  not 
having  been  reinstated  prior  to  his  death,  was 
not  entitled  to  benefits.  It  appeared  that  the 
financial  reporter  of  the  local  lodge  of  which 
insured  was  a  member  had  accepted  and  remit- 
ted past-due  assessments  made  against  him. 
Held^  that  defendant  was  not  estopped  from 
declaring  a  forfeiture  for  nonpayment  of  the 
assessment  of  February,  1901,  on  the  day  that 
it  was  due.— Supreme  I^odge  Knights  of  Honor 
T.  Jones,  69  N.  E.  718,  35  Ind.  App.  121. 

The  local  officer  who  collects  dnes  from 
the  members  of  the  local  lodge  and  transmltB 
them  to  the  grand  lodge  la  the  latter's  agent 

—Id. 

[I]  (App.  1908) 
Where  a  mutual  benefit  insurance  policy 
provided  that  it  would  be  forfeited  immediately 
upon  failure  to  pay  premiums  on  the  first  of 
each  month  when  due,  and  the  payment  for  No- 
vember 1st  and  December  1st  were  not  made 
until  December  22d,  the  one  for  January  Ist 
being  paid  when  due,  and  all  three  being  remit- 
ted January  14th  to  defendant  by  its  local  agent 
to  whom  the  payments  were  made,  and  there 
was  no  showing  as  to  any  communication  be- 
tween the  agent  and  the  company  as  to  rein- 
statement of  plaintiff,  the  policy  will  not  be 
held  to  have  been  forfeited,  since,  the  act  of 
the  a^ent  being  the  act  of  defendant,  strict  pay- 
ment of  premiums  waa  waived.— United  States 


Benev.  Soc  T.  Watson,  41  Ind.  App.  452,  84  N. 
E.  29; 

UJ     (App.  UIO) 

Where  the  local  officer  of  a  fraternal  asso- 
ciation collected  assessments  for  three  months, 
Atter  they  had  been  in  arrears  for  more  than 
three  months,  so  tl^at  tinder  the  constitution  of 
the  association  the  member  stood  suspended, 
and  collected  nncondltionaUy  and  in  compliance 
with  the  contract,  and  did  not  report  the  mem- 
ber as  suspendedt  and  the  officers  of  the  asso- 
ciation did  not  know  of  the  facts  until  the  re- 
ceipt of  proofs  of  death  of  the  member  and 
they  did  not  repudiate  the  acts  of  the  local  of- 
ficer and  did  not  offer  to  return  the  money  col- 
lected, the  officers  ratified  the  acts  of  the  local 
officer,  and  the  association  was  estopped  from 
setting  up  as  a  defense  the  nonpayment  of  dues 
within  the  time  fixed  by  the  constitution.— 
Brotherhood  of  Painters,  Decorators  and  Paper- 
bangers  of  America  v.  Barton,  92  N.  E.  64; 
Same  v.  Peters,  Id.  183. 

Fob  Cases  from  Otbeb  States, 

See  28  Cent.  Dig.  Insurance,  SS  1907- 
1916. 

See,  also,  29  Cyc.  pp.  39,  40,  185-198; 
note,  4  L.  R.  A.  (N.  S.)  421. 

S  TS6>  Hotioe  and  proeeMlivcs  to  glTe  ef- 
fect to  forf elture. 
[a]    (App.  1903) 
Where,  by  the  laws  of  a  society,  nonpay- 
ment of  an  assessment  operates  as  a  forfeiture 
of  the  certificate,  the  member  must  elect  every 
time  he  is  called  on  to  pay  an  assessment  ei- 
ther to  pay  within  the  stipulated  time  or  suffer 
the  penalty  of  loss  of  membership,  and  do 
affirmative  action  of  the  lodge  is  required  to 
suspend  the  insured  for  nonpayment  of  the  as- 
sessment.—Grand  Lodge  A.  O.  U.  W.  v.  Mar- 
shall. 68  N.  E.  606,  31  Ind.  App.  534,  99  Am. 
St.  Rep.  273. 

Fob  Cases  fboh  Otheb  States. 

See  28  Cent.  Diq.  Insurance,  H  1917» 
1918. 

See,  ahio,  29  Cjc  pp.  3&-37,  182. 

$  757.  ESeot  of  forfeiture  or  snapensloa. 
[a]  (Ssp.  1882) 
A  by-law  of  a  benevolent  socie^  provided 
that  any  subordinate  lodge  in  arrears  should 
stand  suspended,  and  no  death  benefit  should 
be  paid  if  a  death  occurred  daring  the  suspen- 
sion. Heldt  that  the  by-law  was  not  to  be 
construed  as  ctitting  off  the  right  to  receive 
the  benefit,  except  during  the  continuance  of 
the  suspension.— Supreme  Lodge  of  Knights  of 
Honor  v.  Abbott,  82  Ind.  1. 

[bl    (App.  1908) 

The  constitution  of  a  fraternal  beneficial 
association  consisting  of  a  Supreme  I^odge  and 
local  lodges  required  every  member  to  pay  a 
tnonttily    nsseBsment,   and   provided   that  any 
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member  failing  to  pay  an  assesflment  should 
stand  suspended  and  be  entitled  to  no  rights 
under  bis  benefit  certiticate  until  reinstatement 
in  the  manner  provided.  A  member  made  de- 
fault in  the  payment  of  assesaments,  but  the 
iocal  lodge  paid  them  to  the  Supreme  Lodge. 
It  was  not  shown  whether  the  Supreme  Lodge 
had  knowledge  of  the  facts.  The  member  sub- 
sequently defaulted,  and  he  then  received  notice 
of  his  suspension  tor  nonpayment  of  dues.  He 
was  familiar  with  the  laws  of  the  association. 
He  made  no  effort  to  be  reinstated.  After  his 
suepenaion  a  third  person  acting  for  bim  offered 
to  pay  the  local  lodge  the  assessments  then  due, 
which  payment  was  declined  on  the  ground  that 
it  would  be  necessary  for  the  member  to  be  re- 
instated. Held,  that  the  member,  by  failing  to 
make  application  for  reinstatement,  must  be 
taken  to  have  acquiesced  In  his  sus|)ension, 
thereby  terminating  the  contract,  and  could  not 
rely  on  a  former  course  of  conduct  by  which  the 
local  lodge  had  frequently  paid  his  dues  and 
permitted  him  to  reimburse  the  lodge.— Supreme 
Lodge  Knights  of  Honor  t.  Hahn,  43  Ind. 
App.  75,  Si  N.  E.  837. 

Fob  Cases  from  Otiieb  States. 

SEE  28  Cent.  Dig.  Insurance,  S  191t>. 
See,  also,  2U  Cyc  p.  31. 

§  758.  RelnatatemeBt. 

Pleading,  see  post,  S  815. 

For  Cases  from  Other  States,  • 
See  28  Cent.  Diq.  Insurance,  ||  1920- 
1926. 

See,  also,  29  Cyc.  pp.  38,  39,  183. 

fi  759.    Richt  In  seneral. 

[a]    (App.  1908) 

Any  right  of  a  member  of  a  beneficial  as- 
sociation, under  its  by-laws  providing  that  no 
member  can  become  delinquent  from  failure  to 
pay  any  assessment  while  sick,  provided  he  is 
not  in  arrears  when  taken  sick,  to  have  assess- 
ments paid  for  the  months  he  was  sick  and 
drawing  sick  benefits  credited  to  him,  on  the 
theory  that  he  was  not  bound  to  pay  assess- 
ments for  such  months,  so  as  to  prevent  his 
suspension  and  consequent  forfeiture  of  his  in- 
surance certificate,  when  two  years  thereafter 
be  failed  to  pay  his  assessment  for  a  month 
when  he  was  not  sick,  or  at  least  gave  no  no- 
tice  of  sickness,  was  waived,  not  only  by  lapse 
of  time,  but  by  bis  conduct;  he  having  known 
of  his  suspension,  and  the  reason  therefor,  and 
never  claimed  he  was  entitled  to  such  credit, 
or  made  any  effort  for  reinstatement,  though  he 
lived  six  years  thereafter,  but  having  merely 
said,  when  asked  soon  after  his  suspension  if  he 
did  not  want  to  come  back,  that  he  would  as 
soon  as  he  had  enough  money. — Pfingston  t. 
Grand  Lodge.  A.  O.  U.  W.  of  ladiana,  41  Ind. 
App.  9,  83      E.  254. 

Fob  Gases  fboh  Other  States, 

See  28  Gent.  Dig.  Insurance,  H  1920, 
1921. 

See,  also,  29  Cyc.  pp.  38,  183. 


i  760.  Vmjmtmt  of  arreaiw. 

M    (App.  1904) 

Payment  of  an  assessment  after  the  death 
of  assured  by  the  beneficiary  will  not  revive  a 
forfeited  contract. — Supreme  Lodge  Knights  of 
Honor  T.  Jones,  69  N.  E.  718,  35  Ind.  App. 
121. 

Fob  Cases  FBOif  Other  States, 

See  28  Cent.  Dig.  Insurance,  |  19S& 
See,  also,  29  Cyc.  pp.  39,  184. 

S  763.           Walrer  of  objeetloms. 

[si  (APP.I8M) 

Where  a  policy  of  life  Insurance  Issued 
by  the  grand  lodge  of  a  benevolent  society  pro- 
vides that  if  the  assnred  fails  to  pay  his  assess- 
ment  he  shall  be  suspended,  and  can  be  rein- 
stated onlybya  majority  vote  of  the  subordinate 
lodge  to  which  he  bdongs,  after  paying  all  as- 
sessments due  from  him,  the  refusal  of  the  offi- 
cer of  the  subordinate  lodge,  whose  duty  it  is  to 
effect  assessments,  to  accept  those  due  from 
the  assured  after  bis  suspenrion,  does  not  waive 
the  provision  of  the  policy  requiring  a  Tote  of 
his  lodge,  where  there  Is  no  evidence  that  If  Uie 
question  had  been  submitted  to  the  lodge  it 
would  have  voted  tor  reinstatement,  and  the 
constitution  of  the  society  provides  that  the 
officers  of  the  subordinate  lodge,  In  coUectini;  as- 
sessments, are  not  agents  of  the  grand  lodge.— 
Grand  Lodge  of  A.  O.  U.  W.  of  Indiana  t. 
King,  38  N.  B.  352,  10  Ind.  App.  639. 

Fob  Casks  raoii  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  |  1025. 
See,  also,  29  Cyc.  pp.  39,  183. 

(E)  BENEFICIARIES  AND  BENEFITS. 
S  766.  Statvs  of  taaofloiaii—  Im  cMMnd. 

M    (App.  1904) 

Where  the  rules  of  a  beneficial  insurance 
order  did  not  limit  a  member's  right  to  contract, 
he  may  do  so  with  other  parties  as  his  inter- 
est dictates,  and  it  may  be  compelled  to  recog- 
nise such  contract— Carter  t.  Carter,  72  N.  E. 
187,  35  Ind.  App.  73. 

(b]     (App.  IMS) 

Where  the  constitution  and  by-laws  of  a  fra- 
ternal insurance  company  make  it  incumbent  up- 
on the  insured  to  keep  up  his  membership,  the 
beneficiary  has  only  a  contingent  interest  prior  to 
the  death  of  the  member. — Grand  Lodge  A.  O. 
U.  W.  of  Indiana  t.  HaU,  87  Ind.  App.  371, 
76  N.  E.  1029. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  1 1928. 
See,  also,  29  Cyc  p.  lOfi. 

9  767.  iBsnrable  Intorost  of  htmatMrnrr* 

Pleading  matters  of  fact  or  conclosions  relating 

to,  see  Pleading,  i  8. 
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[a]  (Snp.lg84) 

Certiiicates  of  membership  io  mutual  aid 
associations  are,  in  effect,  life  insuraace  poli- 
eies,  and  governed  by  the  rules  thereof  as  to 
the  necessitr.of  an  inxurable  interest. — Elkhart 
Mnt.  Aid  Benevolent  &  Relief  Ass'n  v.  Hough- 
ton, 98  iDd.  149. 

[b]  <8ii».lS86) 

Every  one  has  an  insurable  Interest  in  hU 
own  life,  and,  with  the  consent  of  the  com- 
pany, may  make  the  policy  payable  to  any  one 
named  therein;  and  wh«e,  in  the  absence  of 
fraud,  a  grandfatiier  takes  out  a  policy  of  in- 
surance in  favor  of  his  grandson,  such  policy 
is  valid  and  binding  on  the  company  issuing  it 
—Elkhart  Mutual  Aid  Benevolent  &  Relief 
Aas'n  T.  Houghton.  103  Ind.  286.  2  N.  E.  763, 
53  Am.  Rep.  514. 

[c]  (App.  1894) 

Where  a  life  policy  was  valid  in  its  Incep- 
tion, and  not  procured  or  the  assignment  there- 
of made  as  a  contrivance  to  circumvent  the  law 
affainst  gambling,  the  assignee  may  hold  and 
enforce  the  policy,  though  he  has  no  interest 
in  the  life  of  the  insured.— Nye  v.  Grand  Lodge 
A.  O.  U.  W.>  36  N.  B.  429.  9  Ind.  App.  131. 

Fob  Cases  fbou  Other  States, 

See  28  Cent.  Dio.  Insurance,  H  192&- 
1931. 

See,  also,  28  Cyc.  pp.  105,  115-117. 

i  768.  Parsons  who  may  be  benefloiarlea. 

Presumptions  and  burden  of  proof,  see  post,  i 
817. 

Fob  Cabes  from  Otheb  States, 

See  lis  Cent.   Dig.  Insurance,  S§ 

lUSa,  193.V1938. 
See,  also,  29  Cyc  pp.  1(^107;  note,  2  U 
B.  A.  (N.  S.)  653. 

S  769*  Im  gemtxMl, 
[a]  (APP.18M) 
Where  an  insnred  might  lawfully  bequeath 
the  beneficiary  fund  to  one  not  a  member  of 
his  family  dependent  on  bim  or  related  to  him 
by  blood,  there  is  no  reason  why  he  may  not 
accomplish  the  same  purpose  by  appointment 
as  beneficiary. — Nye  v.  Grand  Lodge' A.  O.  U. 
W.,  36  N.  B.  429,  9  Ind.  App.  131. 

For  Cases  rEou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  SS  1932, 
1037.  1038. 

See,  also,  20  Cyc  p.  105;  note,  3  L.  R.  A. 
(N.  S.)  334. 

S  771.  —  Prwisloiu  of  Amrtor  or  by- 
laws. 

W    (App.  1893) 

Where  the  constitution  and  by-laws  of  a 
benevolent  sodety  establish  three  classes  of 
benefidarles,— the  family  of  the  member,  re- 
lations by  blood,  and  those  dependent  on  him 
for  Bupport,— a  named  beneficiary,  designated 


as  the  member's  wife,  who  Is  dependent  on  him 
for  support,  and  who  is  innocent  of  any  wrong, 
is  entitled  to  payment  on  the  member's  death, 
though  she  was  not  in  fact  his  lawful  wife, 
because  he  bad  been  guilty  of  bigamy  in  marry- 
ing her.— Supreme  Lodge  A.  O.  U.  W.  v.  Hutch- 
inson, 6  iDd,  App.  399,  33  N.  EL  816. 

For  Cases  from  Other  States, 

See  28  Cent.  Dig.  Insurance.  U  1935, 
1937. 

See,  also,  29  Cyc  pp.  107-111. 

S772.  Desicaatlon  of  braoflelMT. 

For  Cases  fbou  Other  States, 

See  28  Cert.  Dig.  Insurance,  ii  103»- 
1941. 

See,  also,  20  Cyc  pp.  117-121. 

§  773.    In  Eeneral. 

W  (App.  1898) 
The  endowment  fund  law  of  a  beneficial  so- 
ciety, providing  that  no  one  except  the  wife  or 
children  of  a  member  shall  take  as  beneficiary, 
unless  the  member  shall  have  designated  such 
person  as  beneficiary  in  a  book  to  be  kept  in 
the  lodge  room,  does  not  allow  brothers  of  a 
member  dying  without  wife  or  children  to  claim 
as  beoeficiaries  merely  because,  when  he  became 
a  member,  there  was  no  book  In  the  lodge  in 
which  to  designate  beneficiaries,  and  the  sec- 
retary told  him  he  would  bring  it  to  make  such 
designation,  but  failed  to  do  so,  though  the 
member  then  told  the  secretary  that  he  wished 
to  designate  said  brothers. — Loewenthal  v.  Dis- 
trict arand  Lodge,  No.  2. 1.  O.  B.  B..  49  N.  E. 
010.  10  Ind.  App.  377. 

Fob  Cases  from  Other  States, 

See  28  Cent.  Dig.  Insurance,  I  1939. 
See,  also,  29  Cyc  pp.  117-119. 

S  779.  Chance  of  beneflolary. 

Pleading  matters  of  fact  or  conclnaioni  relating 
to,  see  Puading,  |  & 

Fob  Cases  fbou  Otbeb  States, 

See  28  Cent.  Dig.  Insurance.  fS  1046- 
1949. 

See,  also,  29  Cyc  pp.  125-136 ;  note,  40  C. 
C.  A.  4;  notes,  15  L.  B.  A.  850.  49  L. 
B.  A.  749. 

I  780.  ^—  Bli^t  to  okuso  im  cvmeral. 

[a]  (Sop.  U86) 
The  general  rule  Is  that,  where  not  for^ 
bidden  by  the  charter  or  by-laws,  a  member  of 
a  mutual  benefit  association  may  change  the 
benefidaries  named  in  the  certificate;  but, 
where  the  charter  provides  who  shall  be  the 
beneficiaries  in  the  event  that  those  named  in 
the  policy  cannot  receive  the  iDsurance.  the  par- 
ties cannot  make  any  other  persona  beneficia- 
ries except  those  designated  in  the  charter. — 
Presbyterian  Mut  Assur.  Fund  T.  Allen,  106 
Ind.  593,  7  N.  E.  317. 
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[b]  (Sap.  18S7) 

The  general  rule  ia  that  the  tight  to  change 
a  beopticiary  in  a  mutual  benefit  society,  by 
mutual  agreeinent  of  the  association  and  the 
mcnihcr,  cxittts  independently  of  its  constitu- 
tion and  by-laws,  and  may  be  exercised  when- 
ever it  is  not  limited  directly  or  impliedly  by 
suL-h  conatitation  or  by-lawa;  and  the  act  of 
March  2.  1887  (Rev.  St.  1881,  f  3850),  which 
declares  certificates  to  be  contracts  between  the 
association  and  the  beneficiary,  did  not  change 
the  rule,  except  to  preveDt  any  future  restric- 
tions in  the  conntitution  or  by-lawa  of  such  so- 
ciety upon  the  contract  or  the  rishtn  of  the  par- 
ties to  change  the  beneficiary. — Masonic  Mut. 
Hen.  Soc.  of  Indiana  v.  Burkhart,  110  Ind. 
18»,  10  N.  E.  70,  11  N.  E.  440. 

[c]  (Hup.  1902) 

BuriM'  Add,  St.  1001,  1  5(^,  relating  to 
the  light  to  change  beneficiariea,  has  no  appli- 
cation to  mutual  BSBOciatloQS  which  are  nnin- 
corporated.— Mason  t.  Mason,  65  N.  EI  585, 
160  Ind.  101. 

Fob  Cases  noH  Other  States, 

SsE  28  Ceist.  Dig.  Insutance,  f  1040. 
See,  also,  29  Cyc.  p.  125. 

{ T8S.  —  Klckta  of  bMMfteiAvy  prevl- 

Ul  (APP.1W4) 

Where  the  rules  permitted  a  member  to  re- 
ceive a  new  certificate  if  the  original  were 
"lost  or  beyond  his  control,"  and  a  member 
executed  an  antennptial  contract  making  his  in- 
tended his  beneficiary,  and,  after  marriage,  pro- 
cured a  certificate  payable  to  her,  and  after- 
wards, by  a  false  affidavit,  procured  a  new  one 
payable  to  his  brother,  she  is  the  rightful  owner 
of  the  insurance;  such  certificate  being  in  his 
'  "control"  and  not  "lost."— Carter  t.  Carter,  72 
N.  E.  187,  35  Ind.  App.  73. 

For  Cases  from  Other  States, 

See  2S  Cent.  Dig.  Insurance,  i  1948. 
See.  also.  20  Cyc.  pp.  125-130. 

§783.  ^—  Veatod  intareatof  IwBeflelaiT. 

[a]  (Snp.  1SS7) 

A  beneficiary  acquires  no  vested  right  to 
the  benefits  which  are  to  accrue  upon  the  death 
of  a  member  of  a  mutual  benefit  and  charitable 
nssoriatioD  until  such  death  occurs,  and  the 
member  may  exercise  tbe  power  of  appointment 
without  the  consent  of  such  beneficiary,  and 
without  restriction  other  than  such  as  may  be 
imposed  by  organic  law^,  or  the  rules  and  regu- 
lations of  the  society. — Masonic  Mut.  Ben.  Soc. 
of  Indiana  v.  Burkhart,  110  Ind.  180,  10  N.  E. 
70.  11  X.  E.  449. 

[b]  (Snp.  ISST) 

Whore  a  mutual  benefit  certificate  provides 
for  a  change  of  beneficiary,  the  beneficiary 
named  has  no  indefeasible  interest  in  the 
amount  to  be  paid  on  the  death  of  the  insured, 
but  has  an  interest  subject  to  defeat  by  a 
change  of  beneficiary  as  provided  for  In  tbe  by* 


laws  made  a  part  of  the  contract.— Holland  t. 
Taylor.  12  N.  Ei.  IIG,  Ul  Ind.  12L 

Id    (Sap.  UN) 

Where  a  certificate  issaed  by  a  mutual  ben- 
efit association  was  .payable  to  the  heirs  or 
legal  representative  of  the  insured  member, 
tbe  beneficiary  took  no  vested  interest  therein 
during  the  lUetime  of  the  member,  and  the 
member  had  the  rii^t  to  change  the  beneficiary. 
— Milner  v.  Bowman,  21  N.  £.  1004,  lid  Ind. 
448,  5  L.  a  A.  96. 

[d]     (App.  1904) 

A  beneficiary  acquires  no  vested  right  to 
the  benefits  that  are  to  accrue  to  him  on  the 
death  of  a  member  of  a  mutual  benefit  associa- 
tion until  such  death  occurs,  and  tbe  member 
may  exercise  bis  power  of  appointmeDt  without 
any  restriction  other  tlian  such  as  may  be  im- 
posed by  the  organic  law  or  the  rules  and  regu- 
lations of  the  association.— Bunyan  T.  Beed,  70 
X.  E.  1002,  34  Ind.  App.  203. 

[•]    (App.  1M4) 

The  beneficiary  of  a  mutual  policy  doea  not 
a«tuire,  by  reason  of  that  fact  alone,  a  vested 
interest  therein,  since  aasured  may  ordinarily 
change  the  beneficiary  at  will,  in  accordance 
with  the  rules  of  the  order.—Carter  r.  Carter, 
72  N.  E.  187,  35  Ind.  App.  73. 

[t]     (8«p,  19») 

Though  the  beneficiary  in  a  certificate  has 
no  vested  right  till  death  of  assured,  she  has  an 
interest,  subject  only  to  the  right  of  substitu- 
tion of  another  in  the  mode  prescribed  by  the 
contract.- Farra  t.  Braman,  171  Ind.  529,  80 
N.  E.  843. 

Fob  Cases  fbom  Other  States, 

See  28  Ceot.  Dig.  Insurance,  |  1049. 

f  784.  —  Mode  of  dMigmmr 

tlon. 

[a)  (Svp.  1SS7) 
C.  T.  obtained  a  certificate,  payable  to  "S. 
T.  and  M.  M.  [executors],  for  tlie  benefit  of  A. 
T.  [daughter].*'  By  the  rules  of  the  society, 
benefits  were  only  payable  to  l>eaeficiaries  de- 
pendent upon  tbe  assured,  and  the  only  way 
in  which  a  change  of  beneficiary  could  be  ef- 
fected was  by  surrender  of  the  certificate.  By 
will  the  insured  directed  his  executors  to  pay 
his  debts  out  of  the  benefit,  if  his  personal 
property  were  insufficient;  to  invest  the  pro- 
ceeds of  the  certificate  for  his  daughter'a  bene- 
fit; and,  in  the  event  of  her  death  before  ma- 
jority, to  pay  a  certain  portion  to  his  wife  and 
father,  and  tbe  remainder  to  two  legatees,  who 
were  in  no  way  related  to  him.  Held  that,  the 
society  being  in  the  nature  of  a  mutual  benefit 
society,  in  the  absence  of  any  provision  in  the 
certificate  or  by-laws  authorizing  tbe  assured 
to  change  the  beneficiary  otherwise  tlxan  hy 
surrender  of  the  certificate,  tbe  executors  could 
only  collect  the  amount  due  upon  the  certificate, 
and,  upon  collection,  the  beneficiary's  guardian 
was  entitled  to  receive  and  manage  it  on  her 
behalf,  free  from  any  of  the  provisions  in  the 
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wiU.-Holland  T.  Taylor,  lU  lod.  121,  12  N. 
K.  116. 

[b]  (8«p.  18W> 

Wbenerer  drcamstftncefl  exist  vbich  de- 
prive a  member  of  a  mutaal  benefit  society  of 
the  power  of  fonnaUy  complyiog  with  the  by- 
laws prescribing  a  mode  of  making  a  change  in 
the  beneBciary,  be  is  relieved  from  the  literal 
compliance  with  the  rules,  but  is  not  divested 
of  the  right  to  make  a  change,  and  the  member 
having  done  ail  that  he  could  toward  making  a 
change  in  beneficiaries,  and  having  been  pre- 
vented from  a  formal  compliance  by  the  origi- 
nal beneficiary,  the  latter  cannot  set  up  his  own 
wrongful  act  to  prevents  recovery  for  the  Ijen.^ 
fit  of  the  new  beneficiary.— Isgrigg  v.  Schooley, 
25  N.  E.  151,  125  lad.  IM. 

[c]  (Sap.  IMS) 

The  plan  of  organisation  of  a  mntual  as- 
sociatiou  of  employ^  provided  that  application 
for  membership  should  specify  the  t>eaeficiary 
of  death  benefits;  and  that  an  application  of  a 
member  for  insmance  in  a  class  wherein  high- 
er benefits  are  paid  slionid  state  that  it  was 
subject  to  the  conditions  recited  in  the  princi- 
pal application,  unless  modified  in  such  supple- 
mentary application,  and  recited  its  purpose  to 
pay  death  benefits  "to  the  relatives  or  otiwr 
persons  specified  in  the  applications  of  audi 
employ^"  The  regulations  provided  that  an 
applicant  might,  in  his  application,  or  subse- 
qaently,  designate  a  beneficiary  other  than  a 
relative,  and  that  death  benefits  should  be  pay- 
able only  to  the  beneficiary  designated  In  the 
member's  application,  if  Uvfng.  Held,  there 
was  no  clunge  of  beuefidary,  where  a  snpple- 
mentary  application  provided  for  none,  and  the 
new  certificate  Issued  on  surrender  of  the  old 
one  did  not  spedfy  the  beneficiary,  though  the 
member  at  the  time  declared  another  his  bene- 
ficiary, and  delivered  the  new  certificate  to 
her.— Mason  v.  Mason,  65  N.  E.  6^  160  Ind. 

[d]  (Sup.  1909) 

The  application  for  memberahlp  provided 
that  the  death  benefit  should  be  payable  to  the 
member's  wife,  E.,  If  living  at  his  death,  and 
not  withdrawn  as  his  beneficiary,  or  to  such 
other  person  as  he  should  later  "designate  in 
writing,"  in  substitution,  with  the  approval  of 
"the  superintendent,"  Held  that,  in  the  ab- 
sence of  fraud  by  E.,  prewnting  the  substitution 
of  beneficiary,  no  substitution  was  effected  by 
the  member  by  his  requesting  the  local  agent  to 
substitute  a  certain  person  as  beneficiary,  and 
the  agent  failing  to  make  a  substitution ;  or 
by  the  member  delivering  to  another  person  than 
the  one  originally  named  as  beneficiary  the  cer- 
tificate and  the  book  of  rules,  and  as  a  part  of 
the  transaction  informing  faer  that  the  ineurauce 
money  was  her  property.— Farra  v.  Braman, 
171  Ind.  52»,  86  N.  E.  843. 

Fob  Cases  from  Othbb  States, 

See  28  Cent.  Dig.  Insurance,  H  IIKSO- 
1954. 

See.  also,  29  Cyc.  pp.  130-136. 


§  786.  IiOH    or   eontinceBoy    on  wbioli 
beseflts  beeome  payable. 

Admissibility  of  evidence,  see  post,  |  818. 
Amendment  of  constitution  or  by-laws  relating 

to  risks,  see  ante,  |  719. 
Instructions,  see  post,  {  826. 
Pleading,  see  post,  {  815. 
Verdict  and  findings,  see  post,  i  827. 
Weight  and  sufficiency  pf  evidence,  see  post,  i 

819. 

Foa  Cases  from  Otbeb  States, 

See  28  Cent.  Dig.  Insurance,  1955- 
195U. 

See,  also,  29  Cyc.  pp.  108,  109,  137-144. 

g  787.  —  In  ceneral. 

[a]  (Sap.  1885) 

Where  the  arm  of  a  member  of  a  beneficial 
association  was  shattered  by  a  pistol  shot  re- 
ceived in  a  fight  not  caused  by  his  fault,  he  is 
suffering  from  an  accidental  disability,  within 
the  meaning  of  the  taws  of  the  order  providing 
for  the  payment  of  benefits  to  members  "dis- 
abled by  accident,"  and  he  is  therefore  entitled 
to  the  benefits  provided. — Supreme  Council  Or- 
der of  Chosen  Friends  v.  Garrigus,  104  Ind. 
133,  3  N.  E.  818,  H  Am.  Bep.  298. 

[b]  (Snp.  U86) 

Where  a  certificate  in  a  benefit  assoda- 
tlon  provides  that  there  shall  be  no  liability  in 
case  of  death  from  disease,  the  fact  tliat  apo* 
lezy  intervenes  will  not  relieve  the  asBocIatlon 
if  death  is  caused  by  bodily  injury.— National 
Ben.  Ass'n  of  Indianapolis  v.  Granman,  107 
Ind.  288,  7  N.  B.  283. 

[C]    (Snp.  1906) 

A  provision  in  a  mutual  benefit  certificate 
that  it  should  be  void  in  case  the  female  holder 
should  be  attended  at  confinement  or  miscar- 
riage by  any  one  not  a  regularly  licensed  physi- 
cian, etc.,  was  superseded  by  a  special  contract 
by  which  insured  waived  all  benefits  in  case  her 
death  resulted  from  pregnancy.—Knigbts  and 
Ladies  of  Columbia  lus.  Order  v.  Shoaf,  77  N. 
E.  738,  166  Ind.  367. 

A  death  from  puerperal  septicemia  resulted 
from  pregnancy  within  the  mraniug  of  a  clause 
in  a  mutual  benefit  certificate  by  which  tlie  in. 
sured  waived  all  right  to  benefits  in  case  death 
should  result  from  pr^ancy.— Id. 

Where  insured  in  a  mutual  benefit  certifi- 
cate executed  a  waiver  o£  all  benefit  in  case  of 
her  death  resulting  from  pregnancy,  the  action 
of  the  insurer  in  executing  the  certificate,  and  in 
requiring  the  beneficiary  therein  after  death 
had  resulted  from  pregnancy  to  make  proof  of 
loss,  have  a  guardian  appointed  for  a  minor  ben- 
eficiary, and  incur  expense  in  meeting  an  offi- 
cer of  the  insurer  did  not  estop  it  from  relying 
on  the  waiver  as  a  defense  to  an  action  on  the 
certificate.— Id. 

Fob  Cases  fbou  Other  States, 

See  28  Cent.  Dig.  Insurance,  1955. 
1957-1950. 
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{788.  —  Boleide. 

Admisaibility  of  evideace,  see  post,  {  818. 
Instructions,  see  poBt,  i  S26. 
Lavs  relatioff  to  as  impairing  obligation  of 
contracts,  see  Constitutionai.  Law,  {  156. 
Pleading,  see  post,  g  815. 

Presumptions  and  burden  o£  proof,  see  post,  { 
817. 

Weight  and  sufficiency,  of  evidence,  see  post,  § 
819. 

ta]  (App.  1899) 
By  the  policy  of  a  benevolent  society,  a 
member  was  entitled  to  participate  in  the  "ben- 
efit fund,"  as  follows:  (I)  A  specified  amount 
per  week,  for  a  limited  period,  for  total  dis- 
ability by  reason  of  bodily  injuries;  (2)  a 
specified  sum  for  permanent  total  disability,  not 
expressly  limited  as  to  the  cause  thereof;  (3) 
a  specified  amount  for  the  loss  of  either  hand 
or  foot,  through  such  injuries ;  (4)  a  specified 
sum  per  week,  for  a  limited  period,  for  sickness 
or  disease,  causing  total  disability;  and  (5)  "if 
death  shall  result,  •  •  •  ^lOO  as  a  funeral 
fund."  It  was  also  provided  in  the  policy  that 
"no  benefits  will  be  paid  for  self-inflicted  in- 
juries. Held,  that  no  funeral  benefit  could  be 
recovered,  in  an  action  on  such  policy,  where 
deceased  bad  committed  suicide. — Weber  v. 
Home  Bener.  Soc..  62  N.  E.  462,  21  lad.  App. 
345. 

[bl  {App.1909) 

In  the  absence  of  a  statute  to  the  con- 
trary, a  motna]  benefit  insurance  association 
may  provide  against  liability  under  a  policy  01 
membership  certificate  if  insured  should  com- 
mit suicide,  whether  aane  or  insane.— Eiinse  t. 
Knights  of  the  Modern  Maccabees.  90  N.  B.  80. 

Fob  Cases  fbou  Other  States, 

See  28  Cent.  Dig.  Insniance,  S  1966< 

S789.  Notice  and  proof  of  loH. 

Instmctioos,  see  post,  §  8!£G. 
Pleading,  see  post,  8  815. 
Verdict  and  findings,  see  post,  §  827. 
Weight  and  sufficiency  of  evidence,  see  post,  { 
819. 

[a]  (App.  1884) 

Where  the  constitution  and  by-laws  of  a 
mutual  benefit  association  do  not  require  the 
beneficiary  to  make  proofs  of  death  of  a  mem- 
ber, the  failure  of  the  subordinate  lodge  to  make 
a  report  of  the  cause  of  death  of  a  member, 
as  required  by  the  constitution  and  by-laws, 
does  not  affect  the  right  of  the  beneficiary  to 
recover.  —  Supreme  Council  of  Catholic  Be- 
nevolent Legion  v.  Boyle,  10  Ind.  App.  301,  37 
N.  E.  1106. 

[b]  (App.  1909) 

Where  the  local  order  of  a  fraternal  bene- 
fit society  was  as  well  informed  of  the  facts 
concerning  the  death  of  a  member  as  the  bene- 
ficiary, sud  knew  the  member  was  dead,  the 
failure  of  the  order  to  give  the  society,  as  requir- 
ed by  a  by-law,  notice  of  the  death  of  the  mem- 


ber, did  not  deprive  the  beneficiary  of  her  tight 
to  payment  under  the  certificate. — Supreme 
Tent,  Knights  of  the  Maccabees  of  the  World, 
V.  Ethridge,  43  Ind.  App.  475,  87  N.  E.  1040. 

Fob  Cases  from  Otheb  States, 

See  28  Cent.  Dig.  Insurance.  H  1963- 
1965. 

See,  also,  29  Cyc.  pp.  148-150. 

g  790.  Disoretlon  of  association  aa  to  al- 
lowlnc  beaeflt>> 

[a]  (Sap.  1890) 

While  it  is  necessary  for  a  member  of  a 
mutual  benefit  society  to  comply  with  the  re- 
quirements of  the  valid  by-laws  of  the  associa- 
tion, it  is  not  in  the  power  of  the  officers  to  de- 
feat his  claim  by  arbitrarily  rejecting  his  proofs 
as  unsatisfactory,  or  by  wrongfully  declaring 
that  he  had  not  done  what  his  contract  or  the 
by-laws  of  the  association  required  of  liim. — Su- 
preme Council  of  the  Order  of  Chosen  Friend* 
V.  Forsinger,  25  N.  E.  129,  125  Ind.  52,  9  L. 
B.  A.  GOl,  21  Am.  St.  Bep.  186. 

Fob  Cases  fboh  Otheb  States, 

See  28  Cent.  Diq.  Insurance,  {  I960. 

g  701.  Amonnt  of  benefits. 

Amendment  of  constitution  or  by-laws  changing 
amount  of  benefits,  see  ante,  {  719. 

Amount  of  recovery  in  action  for  benefits,  see 
post.  §f  820,  821. 

pleading,  see  post,  §  815. 

Presumptions  and  burden  of  proof,  see  post,  | 
817. 

Verdict  and  findings,  see  post,  i  827. 

W  (Sup.  1889) 
A  cCTttficate  Issued  by  a  Iwnefidal  as«>- 
dation  containing  an  agreement  to  pay  the 
beneficiary  a  certain  sum  on  the  death  of  the 
insnred  subject  to  the  coudition  that,  if  at  the 
time  of  the  death  there  shall  be  less  than  2,000 
members  in  such  class,  there  shall  only  be  paid 
a  sum  equal  to  $1  for  each  member  in  good 
standing  in  the  class,  confines  the  beneficlaxy  to 
a  specific  sum  such  as  Is  yielded  by  the  assess- 
ments made  on  the  class  of  which  the  insured 
was  a  member.— Supreme  Lodge,  Knights  of 
Pythias  T.  Knight,  20  N.  E.  479,  117  Ind.  489; 
3  L.  R.  A.  400. 

[b]  (Snp.  1S89) 

An  offer  by  plaintiff,  on  being  informed  d 
an  alleged  mistake,  through  which  a  $2,000  cer- 
tificate had  been  issued  to  her  husband  on  pay- 
ment of  $2,  to  allow  the  additional  $2  on  each 
assessment  to  be  deducted  from  the  $2,000 
does  not  entitle  her  to  recover  the  balance  after 
making  such  deduction. — Gray  v.  Supreme  Lodge 
Knights  of  Honor,  118  Ind.  293,  20  N.  E.  833. 

[c]  (App.  189o) 

Where  a  member  of  a  fraternal  insurance 
society,  who  was  entitled  to  be  transferred  from 
one  class  of  beneficiaries  to  another,  repeatedly 
requested  that  the  transfer  be  made,  but  died 
before  his  request  was  complied  with,  bis  bene- 
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ficiaries  will  be  given  that  benefit  which  they 
would  be  entitled  to  had  the  transfer  been 
properly  made. — Sonrwioe  v.  Supreme  Lodge 
Knights  of  I^ythias  of  the  World,  40  N.  E.  046, 
12  Ind.  App.  447,  54  Am.  St.  Rep.  532. 

Fob  Cases  fbou  Other  States, 

Sbb  28  Cent.  Dig.  JnauraDce.  H  1961, 
1962. 

See,  al«^  29  Cyc.  pp.  144-14a 

S  798*  lUckts  of  beneftolATiM  to  pro> 
ee«ds. 

M  (Avp.1893) 
The  question  whether  the  estate  of  the  in- 
sured member  should  share  in  the  insurance 
fnnd  or  not  cannot  depend  on  the  mere  arbi- 
trary notions  of  right  or  wrong  entertained  by 
the  oflBcers  of  the  society,  to  whom  the  adjust- 
ment of  such  claims  is  referred. — People's  Mut. 
Ben.  Soc.  t.  Werner,  34  N.  E.  105,  6  Ind.  App. 
614. 

[b]  (App.  1904) 

A  law  of  a  mutual  benefit  association  pro- 
vided that  in  the  event  of  the  death  of  one  or 
more  of  the  beneficiaries,  if  no  othor  disposition 
should  be  made,  the  benefit,  in  case  of  death  of 
the  member,  should  be  paid  in  full  to  the  sur- 
viving beneficiaries,  each  sharing  pro  rata.  A 
member  designated  as  beneficiaries  three  per- 
sons, one  of  whom  had  been  made  beneficiary  in 
order  to  secure  a  debt  due  him  from  the  member, 
and  such  beneficiary  died  before  the  death  of  the 
member.  Held,  that  the  other  beneficiaries  took 
the  entire  fund,  the  heirs  of  the  deceased  ben- 
eficiary having  no  interest  therein.— Buoyan 
T.  Reed,  TO  N.  E.  1002,  34  Ind.  App.  296. 

[c]  (8«p.  1909) 

The  rules  of  an  association  declared  its  ob- 
ject to  be  to  establish  a  relief  fund  for  payment 
to  members  when  disabled,  and  in  the  event  of 
their  death  to  the  relatives  or  "other  benefici- 
aries specified  in  the  applications,"  that  an  ap- 
plicant might  in  his  application,  or  subsequent- 
ly, designate  a  beoeBclary  to  other  than  rela- 
tives, on  giving  sufficient  resson  therefor,  and 
that  the  death  benefits  should  be  payable  only 
to  the  beneficiary  designated  in  jthe  application, 
if  living  at  death  of  the  member.  Held,  that  a 
divorce  secured  by  the  member  from  his  wife, 
designated  as  beneficiary,  did  not  alone  render 
her  ineligible.— Farra  t.  Braman,  171  Ind.  529, 
86  N.  B.  843. 

Fob  Cases  fboh  Othbb  States, 

See  28  Cent.  Dio.  Insurance,  H  1967- 

1972,  1980. 
Sec,  also,  29  Cyc  pp.  163-155. 

$  798.  Fivneiit  of  benoflts. 

[a]  <App.  1899) 
A  tieQeficial  insurance  association  which 
has  become  indebted  for  sick  benefits  to  a  mem- 
ber in  good  standing  may  apply  them  to  pay- 
ment of  subsequent  dues  of  such  member,  though 
such  application  is  not  authorised  by  the  by- 


laws or  by  the  member.— Columbian  Relief-Fund 
Ass'n  T.  Hopper.  53  N.  B.  1051,  24  Ind.  App. 
169. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dia.  Insurance,  f{  19S1, 
1985. 

See,  also,  29  Cyc.  pp.  164-167. 

{801.  Release  or  dlsoharse  of  Msocia- 
tlon  from  lUblUty. 

Pleading,  see  post,  |  815. 

[al  (App.  1907) 
The  measure  of  damages  in  an  action 
against  a  fraternal  benefit  society  by  the  bene- 
ficiary in  a  mutual  benefit  certificate  for  dam- 
ages sustained  in  consequence  of  the  fraud  of 
the  society  in  inducing  him  to  discharge  the 
society  from  liability  on  its  contract  is  the  dif- 
ference between  amount  paid  by  the  society 
and  the  actual  value  of  the  certificate. — Su- 
preme Council  of  Knights  and  Ladies  of  Co- 
lumbia T.  Apman,  39  Ind.  App.  070,  80  N.  E. 
640. 

In  a  suit  against  a  fraternal  benefit  so- 
ciety by  the  beneSoiary  in  a  certificate  for  dam- 
ages for  the  fraud  of  the  society  in  induciog 
him  to  discharge  the  society  from  liability  on 
its  paying  a  sum  less  than  that  called  for  in 
the  certificate,  evidence  examined  and  held  in- 
sufficient to  establish  the  fraad. — Id. 

For  Cases  fbom  Otheb  States. 

See  28  Cent.  Dio.  Insurance,  i  1084. 
See,  also,  29  Cyc.  pp.  164-167. 


(F)  ACTIONS  FOR  BENEFITS. 

$  803.  ProTislons  of  eharter,  by-laws,  or 
eertifloate  of  membership. 

Fob  Cases  from  Other  States, 

Hee  28  Cent.  Dig.  Insurance,  K  1087, 

11(88. 

See,  also,  29  Cyc  pp.  210,  211. 

§  804.  ^—  Blclit  of  aetiom  la  coBoraL 

[a]  (Sup.  ISSS) 

An  action  will  lie  against  a  benevolent  so* 
citey  to  recover  the  amount  due  and  payable  by 
reason  of  the  death  of  a  member.— Supreme 
Lodge  of  Knights  of  Honor  t.  Abbott,  ^  Ind.  1. 

[b]  (Sup.  1890) 

It  is  competent  for  a  mutual  benefit  so- 
ciety to  pro^-ide  for  the  presentation  of  claims 
to  officers  designated  by  its  by-laws.  If  it  has 
this  right,  then  it  seems  equally  clear  that  it 
may  prescribe  a  mode  of  procedure,  providing 
that  the  mode  of  procedt^re  is  not  such  as  to 
deprive  parties  of  property  rights— Supreme 
Council  of  the  Order  of  Chosen  FrleriOs  v.  Foi^ 
signer,  25  N.  E.  120,  125  Ind.  62,  9  L.  B.  A. 
501,  21  Am.  St.  Rep.  196. 

For  Cases  fbom  Other  States, 
See  29  Cyc  pp.  210.  21 L 
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§  80S.         Benvt  to  •ovrti  fo*  Httl^ 
ment  of  dlapntos. 

[a]  <Sap.  IS8$) 

One  who  asserts  a  claim  to  a  sam  of  mon- 
py  due  under  a  certificate  of  muttul  benefit 
insurance  occupies  an  essentiallr  different  posi- 
tion from  one  presenting  a  question  nf  dis- 
cipline or  policy,  or  of  doctrine  of  ttie  order  or 
fraternity  by  wbicb  the  certificate  was  issued, 
and  is  entitled  to  Inrobe  the  aid  of  the  courts, 
notwithstanding  a  by-law  to  the  contrary, 
though  be  might  not  be  entitled  to  do  so  with 
reference  to  matters  of  disipline,  etc.,  within 
the  society. — Bauer  v.  Samson  Lodge,  Knights 
of  Pythias,  1  N.  E.  571,  102  Ind.  202. 

[b]  (S«p.  1S85) 

A  member  of  a  mutual  relief  assooiatiop 
may  sue  in  a  court  of  law  to  enforce  his  right 
to  accident  benefits,  even  without  first  exhaust- 
ing bis  remedies  in  the  courts  of  the  order,  and 
this  right  cannot  be  taken  away  from  him  by 
any  provision  in  the  constitution  or  by-laws  of 
the  order. — Supreme  Council  Order  of  Chosen 
Friends  v.  Csrrigus,  104  Ind.  133,  3  N.  E.  818, 
54  Am.  Rep.  293. 

[c]  {Sup.  1889) 

A  member  of  a  beneficial  association  is 
not  required  to  exhaust  his  remedies  in  the  tri- 
bunals of  the  society  for  the-  recovery  of  sick 
benefits,  as  a  condition  precedent  to  bis  right  to 
sue  at  law,  where  he  is  prevented  from  so  do- 
ing by  the  willful  refusal  of  the  proper  officer 
to  certify  to  his  sickness,  from  which  refusal 
no  appeal  is  given  by  the  laws  of  the  society. — 
Supreme  Sitting  Order  of  Iron  Hall  t.  Stein, 
120  Ind.  270,  22  N.  E.  136. 

[d]  (Snp.  18W) 

A  by-law  of  a  mntuat  benefit  society,  which 
provides  that  a  member  claiming  benefits  must 
make  proof  of  loss  before  certain  subordinate 
officers,  and,  if  their  decision  is  against  him, 
appeal  to  higher  officers,  wbobc  dedsion  shall  be 
final,  is  valid  in  so  far  as  it  requires  such  an 
appeal  to  be  taken  before  suit  may  be  brought 
on  the  membership  certificate.— Supreme  Coun- 
cil of  the  Order  of  Chosen  Friends  v.  Forsinger, 
125  Ind.  52,  25  X.  E.  129,  0  L.  R.  A.  . 501,  21 
Am.  St.  Rep.  190. 

A  by-law  of  a  mutual  benefit  society  which 
provides  that  a  member  claiming  benefits  must 
make  proof  of  loss  before  certain  subordinate 
ofiicors,  and,  if  their  decision  is  against  him, 
appeal  to  higher  officers,  whose  decision  shall 
be  final,  is  void  in  so  far  as  it  declares  the  deci- 
sion of  the  appellate  tribunal  final  so  as  to 
bar  a  resort  to  the  courts. — Id. 

M     (App.  1897) 

A  rule  of  a  railroad  relief  association  re- 
quiring all  claims  or  controversies  to  be  sub- 
mitted to  the  snperinteodent,  whose  decision 
shall  Iw  conclusive,  subject  to  a  right  to  oppeal 
to  the  advisory  committee,  whose  decision  shall 
be  absolutely  final,  does  not  oblige  a  claimant 
to  appeal  as  a  condition  precedent  to  the  bring- 
ing of  action.— Voluntary  Relief  Departmenf  of 


PeniuylTania  Uneb  West  of  Pittsburg  t.  Spen- 
cer, 46  N.  E.  477.  17  Ind.  App.  123. 

[f]  (App.  1903) 
A  member  of  a  fraternal  insurance  society, 
who  is  dissatisfied  with  a  decision  affecting 
blm,  is  not  required  to  exhaust  bis  remedies  by 
appeal  within  the  order  before  resorting  to  a 
court  of  law  for  redress,  unless  the  by-laws  of 
the  society  make  it  obligatory  on  him  to  do  so. 
—Supreme  Lodge  K.  P.  t.  Andrews,  07  N.  E. 
1009,  31  Ind.  App.  422. 

Fob  Cases  pbox  Otbbb  Statu, 

See  28  Cent.  Dio.  Insurance,  H  11^<. 

1988. 

See,  also,  29  Cyc.  p.  211;  note,  49  L.  K. 

A.  35a 

8  809.  Defenaea. 

Laws  relating  to  snicide  as  Impairing  obliga- 
tion of  contracts,  see  Constitutional  Law, 
f  156. 

[a]  (App.l89<) 
In  an  action  on  a  mutual  benefit  certificate, 
it  appearing  that  certain  acts  of  the  snbordinate 
lodges,  which  were  the  agencies  of  the  principal 
lodge,  were  necessary  in  order  to  reinstate  the 
member  after  suspension,  defendant  could  not 
interpose  the  delinquencies  of  its  own  instru- 
mentalities to  defeat  the  action.— Supreme 
Council  of  Catholic  Benevolent  LegioD  t.  Boyl^ 
37  N.  E.  1105,  10  Ind.  App.  301. 

Foe  Cases  raou  Other  States, 

See  28  Cent.  Dio.  Insurance,  |  1991. 
See,  also,  29  Cyc.  pp.  214,  215. 

§814.  Froeeaa  and  appearanoe* 

[K]    (»np.  1902) 

Process  in  an  action  on  a  life  certificate 
against  a  foreign  assessment  life  association 
which  has  not  complied  with  Bums'  Rev.  St. 
1901,  8  49143,  requiring  auch  a  company  to  file 
with  the  state  auditor  a  consent  that  process 
against  it  be  served  on  him,  could  be  served  on 
the  consul  and  clerk  of  the  local  camp  to  which 
a  deceased  member  belonged,  under  section  318, 
authorizing  service  of  process  on  the  agent  of 
a  corporation  it  its  chief  officers  are  not  in  the 
county ;  and  the  association  will  not  be  heard 
to  insist  that  service  on  the  auditor  should 
have  been  made. — Modem  Woodmen  of  America 
V.  Noyea,  64  N.  B.  21,  158  tod.  508. 

Fob  Cases  tboh  Other  States, 

See  28  Cent.  Dig.  losurance,  %  1905. 
See,  also,  29  Cyc.  p.  220. 

S815.  Pleadlnc. 

Departure,  see  Pleading,  |  180. 
Pleading  matters  of  fact  or  conclusions,  see 
Pleading,  |  8. 

[a]   (Sap.  1886) 
In  an  action  on  a  polii7  in  a  mntnal  boieflt 
association  providing  for  the  payment  of  a  cer- 
tain sum,  or  so  much  thereof  as  might  be  real- 


Thim  DtcMt  te  compUed  om  tlM  Key-Hwaber  System.  For  explaaatlfA;  PMJMf«.Ul. 

Digitized  by  VjOOVlC 


$  819       [SInd.IMB--PafelOID       INSURANCE,  XX  (F). 


$815 


ized  from  one  assessment,  a  complaint  alleging 
that  the  company  had  refused  to  pa;  the  policy, 
or  to  make  any  assessment,  is  not  bad  for  tait- 
qre  to  aver  the  number  of  members  liable  to 
be  assessed.— Elkhart  Mutual  Aid,  Benevolent 
&  Relief  Ass'n  t.  Houghton.  103  Ind.  286,  2 
N.  E.  763,  53  Am.  Rep.  r>U. 

[b]  (8«p.  1886) 

Where  an  attempt  is  made  to  aver  notice 
and  proof  of  death  as  reqnfred  by  a  certificate 
in  a  benefit  association.  It  may  be  aided  by  an 
averment  that  the  association  is  in  defanlt  for 
not  paying  the  benefit  according  to  the  terms  of 
the  certificate.— National  Ben.  Aas'n  of  Indian- 
apolis V.  Grauman,  167  Ind.  288,  7  N.  E.  233. 

[c]  (Sop.  18S7) 

The  certificate  in  a  benefit  association  is 
a  contract,  and,  in  a  suit  to  recover  thereon, 
the  complaint  must  bring  the  case  within  its 
limits  and  conditions ;  hut  where  the  circum- 
stances under  which  the  injury  was  sustained 
are  specifically  set  forth,  followed  by  the  aver- 
ment that  the  plaintiff  bad  "performed  all  the 
conditions  and  terms  of  such  certificate  on  bis 
part,"  the  complaint  is  sufficient,  under  Rev. 
St.  1881,  S  370,  providing  that,  in  pleading  the 
performance  of  condition  precedent  In  a  con- 
tract, it  Is  sufficient  to  allege  generally  that 
the  party  performed  the  condition  on  his  part. — 
National  Ben.  Ass'n  of  Indianapolis  t.  Bow- 
man, 110  Ind.  355,  11  N.  E.  316. 

[d]  (8«p.  1887) 

Where,  In  an  action  npon  a  benefit  certifi- 
cate, the  defense  la  that  ft  was  Isaned  in  viola- 
tion of  the  rules  and  by-laws  of  the  association, 
a  copy  of  such  rules  and  by-laira  shonld  be  set 
oat  in  the  answer.  It  Is  not  sufficient  for  the 
pleader  to  give  his  own  conclusions  as  to  their 
effect — Gray  t.  National  Ben.  Ass'n,  111  Ind. 
631,  11  N.  E.  477. 

[e]  (8*p.  1SS9) 

A  certificate  stipulated  to  pay  |2,000  on 
the  death  of  the  member,  or,  if  there  should  be 
less  than  2,000  members  of  the  rank  to  which 
the  member  belonged,  then  only  $1  for  each 
member.  Held,  that  a  complaint,  in  an  action 
on  such  certificate,  need  not  aver  the  number  of 
members  of  the  rank  to  which  deceased  belonged 
at  the  time  of  his  death,  that  fa'rt  being  pecul- 
iarly within  the  knowledge  of  defendant. — Su- 
preme Lodge  Knights  of  Pythias  v.  Knight, 
117  Ind.  489,  20  N.  E.  479,  3  L.  B.  A.  409. 

{f]     (8«p.  1SS9) 

A  paragraph  in  an  answer  to  a  suit  on  a 
mutual  benefit  certificate  alleging  that,  on  fail- 
ure of  a  member  to  pay  assessments  within  30 
days  after  notice,  his  policy  was  forfeited,  and 
that  decedent  failed  to  pay  such  assessments 
within  the  time  limited,  after  twing  duly  noti- 
fied, is  not  demurrable  on  the  ground  that  it 
does  not  allege  that  the  assessments  were  not 
in  fact  paid,  as  no  person  other  than  decedent 
was  liable  to  pay  the  assessments.— Gray  t. 
Supreme  Lodge  Knights  of  Honor,  118  Ind. 
293,  20  N.  E.  833. 


Defendant's  by-laws  provided  that  to  en- 
title the  beneficiary  of  a  member  of  decedent's 
age  to  92,000  he  must  pay  $4  on  each  assess- 
ment, and  to  entitle  his  beneficiary  to  $1,000  he 
must  pay  (2  on  each  assessment;  and  plaintiff's 
certificate  stipulated  that  each  member  should 
comply  with  the  laws  of  the  order.  Held,  that 
tl\e  by-laws  were  part  of  the  contract,  and  that 
a  replication  alleging  that  plaintiff  had  no 
knowledge  of  defendant's  laws,  and  that  after 
her  husband's  death,  in  expectation  of  receiv- 
ing $2,000,  she  contracted  debts  and  expended 
money  which  she  would  not  have  done  had  she 
known  of  the  alleged  mistake,  was  demurrable. 
-Id. 

[g]  (8«p.  1890) 
In  an  action  against  a  mutual  benefit  in- 
surance society,  complaint  which  sets  out 
plaintilfB  contract  of  membership,  avers  per- 
formance of  the  conditions  on  his  part,  and 
shows  that  be  Is  totally  disabled,  and  that  he 
made  proper  proof  of  hia  disability,  need  not 
allege  that  his  proof  was  such  as  satisfied  the 
corporate  officers. — Supreme  Coundl  of  the 
Order  of  Chosen  Friends  t.  Forsinger,  125 
Ind.  52,  23  N.  B.  129.  9  It.  R.  A.  501,  21  Am. 
St  Rep.  106. 

[b]  (APP.18M) 
In  an  action  on  a  policy  issued  by  a  be- 
Derolent  society,  a  comidalnt  which  alleges  that 
deceased,  harlng  been  suspended  for  nonpay- 
ment of  an  assessment  in  order  to  reinstate 
himself  as  provided  by  the  constitution  of  the 
sodety,  and  In  conformity  witii  a  notice  from 
an  officer  thereof,  tendered  to  the  official  des- 
ignated the  unount  he  owed  for  assessments, 
and  that  by  reason  of  the  refusal  of  the  official 
to  receive  the  amount,  deceased  was  deprived 
of  the  right  to  &p^  for  a  reinstatement  by  a 
vote  of  Us  lodge,  suffidently  alleges  that  de- 
ceased performed  all  the  conditions  necessary 
on  his  part  to  secure  his  reinstatement  though 
the  complaint  alleges  that  the  constitution  of  the 
society  provided  that,  after  payment  of  the  as- 
sessment, deceased  conid  not  be  reinstated  ex- 
cept by  vote  of  his  lodge.— Grand  Lodge  A.  O. 
U.  W.  of  Indiana  r.  King,  10  Ind.  App.  639, 
38  N.  E.  352. 

[I]  (Apv.l89fi) 
Where  a  policy  recited  that  it  was  issued 
in  congelation  of  the  representations  made  In 
the  application,  and  an  answer  In  an  action  on 
the  policy  averred  that  it  was  issued  on  certain 
reoresentatioiu  contained  in  answers  to  questions 
propounded  when  the  application  was  made,  and 
which  were  set  out  and  alleged  to  be  false,  it 
will  be  presumed  that  said  representations  were 
in  the  application.  In  the  absence  of  an  averment 
that  they  were  made  outside  thereof;  and  the 
answer  as  to  that  part  will  be  held  bad  for  failure 
to  attach  a  copy  of  the  application  thereto,  as  re- 
quired by  Rev.  St  1881,  t  882  (Rev.  St.  18IM, 
t  365).— Suiffeme  Lodge  Knights  of  Pythias 
of  the  World  t.  Edwatd^  15  Ind.  App.  524,  41 
N.  E.  850. 
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U]  (Avp.  1896) 
An  answer  that  the  benefit  certificate  was 
not  transferable  to  plaintiff,  for  the  reason  that 
he  had  no  insurable  interest  In  the  life  of  the 
insured,  is  insufficient,  (aiUns;  to  show  an  otter 
to  return  the  aRaeeameotB  paid  upon  the  certifi- 
cate by  plaintiff.— Supreme  Lodge  of  Knights 
of  Honor  t.  Metcalt.  15  Ind.  App.  ]35,  43  N. 
E.  808. 

Id  an  action  on  a  benefit  certificate,  an 
answer  alleging  that  the  insured  falsely  repre- 
sented his  age  aa  49,  when  it  was  in  fact  GO,  the 
constitution  and  by-laws  of  the  association  pro- 
hibiting the  iuBurmg  of  persons  over  55,  ia  in- 
sufficient, in  Uiat  it  fails  to  show  an  offer  to  re- 
turn the  asseBBments  paid  upon  the  certificate. 
-Id. 

[k]    (App.  U97) 

A  complaint  by  a  member  to  recover  from 
an  accident  insurance  association  for  an  iik- 
jury^  which  aets  out  the  contract  and  rules  of 
the  association,  and  aliens  that  the  injury 
was  received  without  aoy  cause  or  negligence 
on  the  part  of  plaintiff,  and  that  he  had  com- 
plied with  all  the  terms  of  his  contract,  is 
lufflcioit  to  negative  the  violation  of  any  con- 
dition precedent  to  recovery  under  the  terms  of 
the  contract.— Voluntary  Belief  Department  of 
Pennsylvania  Lines  West  of  Pittsburg  v.  Spen- 
cer, 40  N.  E.  477,  17  Ind.  App.  123. 

A  paragraph  of  answer  in  an  action  oo 
an  accident  insurance  certificate  alleging  that 
plaintiff  was  not  injured  while  in  the  perform- 
ance of  the  duties  of  his  employment,  as  re> 
quired  by  the  rules  of  the  association  to  en- 
title him  to  recover,  but  by  unnecessarily  ex- 
posing himself  to  danger  while  seelcing  his  own 
pleasure,  is  demurrable  as  not  stating  facts. 
—Id. 

[1]     (App.  1900) 

Where  the  complaint  states  that  the  officer 
of  a  local  lodge  to  whom  assessments  were  paid 
was  by  the  by-laws  of  the  society  authorized  to 
collect,  receive,  and  transmit  all  dues  to  de- 
fendant parent  society,  and  that  a  by-law  for- 
feiting a  policy  for  failure  to  pay  assessments 
promptly  was  waived,  in~  that  after  death  of  in- 
sured such  officer  demanded,  received,  and  re- 
tained all  assessments,  including  overdne  as- 
sessments, there  is  no  departure  in  a  reply 
which  states  that  all  assessments  had  been 
paid,  and  that  insured  died  on  the  last  day 
that  a  current  assessment  could  be  paid  with- 
out forfeiture,  and  that  the  following  day  de- 
fendant parent  society  demanded,  received,  and 
still  retains  such  assessment;  the  authority  of 
any  particular  officer  to  receive  overdue  assess- 
ments not  being  raised  by  the  reply,  as  it  is 
averred  that  defendant  demanded  and  received 
the  overdue  assessments.- Supreme  Tribe  of 
Ben  Hur  v.  Hall,  S6  N.  B.  780,  24  Ind.  App. 
316,  79  Am.  St  Bep.  262. 

[m}  (APP.U01) 

An  allegation  in  a  complaint  that  a  bene- 
ficiary's cerdfieate  of  membership  waa  issued 


by  the  "supreme  lodge,  Knights  of  Pythias." 
is  sufficiently  supported  by  a  certificate  show- 
ing that  it  was  issued  by  the  "board  of  con- 
trol of  the  endowment  rank.  Knights  of  Pytht- 
as."— Supreme  Lodge  Knights  of  Pythias  v. 
Foster,  59  N.  B.  877,  26  Ind.  App.  333. 

Where  suit  is  brought  against  a  mutual 
benefit  life  association  on  a  beneficiary's  cer- 
tificate, where  liability  is  conditioned  on  the 
member  being  in  good  standing  at  the  time  of 
his  death,  it  is  not  necessary  for  the  complaint 
to  all^e  that  the  member  was  in  good  standing, 
since  this  Is  a  fact  peculiarly  within  the  knowl- 
edge of  the  defendant,  and  may  be  made  use 
of  as  matter  of  defense,  which  plaintiff  is  not 
required  to  anticipate.— Id. 

[n]  (Sop.  1902) 
Under  Bums'  Rev.  St  1901,  S  373,  provid- 
ing that  a  general  allegation  in  an  action  on  a 
contract  that  plaintiff  has  performed  all  the 
conditions  on  his  part  shall  be  a  sufficient  al- 
legation of  the  performance  of  a  condition  pre- 
cedent, an  allegation  in  a  complaint  in  an  ac- 
tion on  a  life  policy  that  assured  performed  all 
conditions,  rules,  regulations,  and  requirements 
on  his  part  was  a  sufficient  allegation  that  he 
did  not  infringe  a  provision  prohibiting  volun- 
tary self-destruction,  even  if  it  be  regarded  as 
a  condition  precedent. — Modem  Woodmen  of 
America  v.  Noyes,  64  N.  E.  21,  158  Ind.  503. 

The  complaint  in  an  action  on  a  life  policy 
which  provides  that  voluntary  self-destmc- 
tion  while  insured  is  in  possession  of  all  his 
faculties  will  avoid  the  policy  Is  not  required  to 
allege  that  insured  did  not  reach  hla  death  in 
such  manner,  the  condition  in  the  policy  being 
an  exception  which  must  be  pleaded  by  defend- 
ant if  it  relies  thereon. — Id. 

[o]     (A,pp.  1903) 

Bums'  Rev.  St  1901,  §  3TS,  provides  that, 
in  pleading  a  condition  precedent  in  a  contract, 
it  shall  be  sufficient  to  allege  generally  that 
the  party  performed  all  the  conditions  on  his 
part  A  benefit  insurance  certificate  recited 
that  it  was  issued  subject  to  the  laws  of  the 
order,  whose  constitution  and  by-laws  were 
made  parts  of  the  certificate  by  express  refer- 
ence thereto.  Held  that,  to  entitle  the  benefi- 
ciary to  recover,  she  must  aver  full  perform- 
ance, by  either  a  detailed  allegation  of  the  per- 
formance of  every  condition  imposed  by  the 
contract  of  insurance  and  the  laws  of  the  or^ 
der,  or  by  a  general  allegation  of  the  perform- 
ance of  all  such  conditions,  or  facts  by  whidi 
such  conditions  have  been  waived.— Grand  Lodge 
A.  O.  U.  W.  V.  HaU,  67  N.  E.  272.  31  Ind. 
App.  107. 

[p]     (App.  190*) 

Where,  in  an  action  to  recover  the  pro- 
ceeds of  a  benefit  certificate,  defendant  set  op  a 
claim  under  a  certificate  subsequently  issued, 
allegations  of  an  antenuptial  contract  between 
plaintiff  and  Insured,  in  which  be  agreed  to 
transfer  the  insurance  In  question  to  her  In 
consideration  of  marriage,  etc.,  was  proper  mat- 
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ter  ID  reply,  ander  Bums'  Ann.  St.  1001,  S  300, 
authorizing  the  pleading  in  reply  of  any  matter 
tending  to  avoid  new  matter  set  up  in  the  an- 
swer.—Carter  T.  Carter,  72  N.  E.  187,  33  Ind. 
App.  73. 

[q]  (App.  1905) 
A  complaint,  in  an  action  against  a  mutual 
Iwnefit  association  on  a  benefit  certificate,  wtiich 
alleges  that  deceased  was  received  as  a  member 
of  the  association,  and  a  certificate  Issued  to 
him  whereby  the  association  agreed  to  pay  a 
specified  sam  on  bis  death,  which  states  the 
date  of  his  deatli,  and  further  alleges  tliat  plain- 
tiff is  the  father  of  deceased  and  had  a  valuable 
interest  In  bis  life  at  the  time  of  bis  death  and 
when  the  certificate  was  issued,  tliat  deceased 
and  plaintiff  have  performed  all  the  conditions 
of  the  contract  required  of  them,  that  plaintiff 
is  still  the  owner  and  holder  of  the  certifioite, 
that  defendant  has  not  paid  the  amount  of  tlie 
certificate  and  refuses  to  do  so,  and  that  such 
snm  is  still  due,  and  which  has  attached  there- 
to a  copy  of  the  certificate,  is  sufficient  to  with- 
stand a  demurrer  for  want  of  facts.— Grand 
Ijodge,  A.  O.  U.  W.  T.  Barwe.  79  N.  E.  071,  38 
Ind.  App.  308. 

[r]  (App.  im) 
In  an  action  on  a  beneficiary  certificate,  the 
complaint  must  show  the  performiince  of  every 
condition  by  the  insured  and  the  beneficiary  ;  an 
allegation  of  performance  by  the  beneficiary  be- 
ing insufficient.— Grand  Lodge  A.  O.  U.  W.  of 
Indiana  t.  Hall,  76  N.  E.  1029,  37  Ind.  App. 
371. 

In  an  action  against  a  fraternal  insurance 
company  by  the  beneficiary,  an  allegntion  that 
insured  performed  the  conditions  upon  his  part 
to  be  performed  will  admit  of  proof  of  pay- 
ment of  assessments  by  the  beneficiary. — Id. 

[a]  (App.  1907) 
A  complaint  against  a  fraternal  benefit  so- 
ciety which  alleges  the  issuance  by  it  of  a  cer- 
tificate to  a  member  payable  to  plaintiff  as 
tKueficiary,  and  that  the  society  by  fraud  in- 
duced the  beneficiary  to  execute  a  release  on 
receiving  a  part  of  the  amount  due  under  the 
certificate,  if  construed  as  stating  an  action  on 
the  certificate  and  for  the  enforcement  of  the 
contract  contained  therein,  is  fatally  bad  be- 
cause of  the  averments  showing  the  release- 
Supreme  Council  of  Knights  and  Ladies  of 
Columbia  V.  Apman,  39  Ind.  App.  670^  SO  N. 
E.  640. 

[tl  (App.  1907) 
In  an  action  by  the  beneficiary  against  a 
fraternal  insurance  company,  where  a  general 
denial  only  is  filed,  proofs  of  death  are  not  ad- 
missible on  behalf  of  defendant.— Craiger  v. 
Modem  Woodmen  of  America,  40  Ind.  App. 
270,  80  N.  E.  420. 

[uj     (App.  1»7) 

Where  an  answer  to  an  action  on  a  life  in- 
surance policy  shows  a  breach  of  warranty,  and 
tliat  sudi  breach  may  be  the  basis  of  rescission, 
but  does  not  show  a  valid  election  to  rescind, 


and  does  act  show  that  no  premiums  were  re- 
ceived or  that  the  premiums  were  returned,  or  a 
willingness  to  restore  the  status  quo,  it  is  in- 
sufficient.— Modem  Woodmen  of  America  v.  Vin- 
cent, 40  Ind.  App.  7U,  80  N.  E.  427,  82  N. 
B.  475. 

[t]    (Sap.  1908) 

If  a  mutual  benefit  certificate  bolder  de- 
sired to  show  herself  within  Bums'  Ann.  St 
11)08.  {  4803  (Bums*  Ann.  St.  1901,  §  4023), 
invalidating  any  condition  in  the  policy  of  a 
foreign  insurance  company  not  to  sue  for  a 
period  of  less  than  three  years,  she  must  allege 
and  prove  facts  sufficient  to  bring  the  certificate 
on  which  she  sues  within  the  statute,  as,  that 
the  company  was  a  foreign  corporation,  etc. — 
Caywood  v.  Supreme  Lodge,  Knights  &  Ladies 
of  Honor,  171  Ind.  410,  86  N.  E.  482,  23  U  R. 
A.  (N.  8.)  804.  131  Am.  St  Rep.  253. 

In  an  action  on  a  mutual  benefit  certifi- 
cate, the  defense  being  nonpayment  of  an  as- 
eessment,  and  plaintiff  claiming  that  the  com- 
pany owed  insured  money  for  services  which  it 
should  have  applied  to  the  assessment  the  mere 
allegation  that  the  company  owed  for  the  serv- 
ices, and  that  it  was  ita  duty  to  apply  the  mon- 
ey to  payment  of  the  assessment  was  insuffi- 
cient; it  being  necessary  to  allege  positively 
the  facts  from  which  such  duty  arose.-^Id. 

twj    (App.  1909) 

A  complaint  on  a  fraternal  benefit  certifi- 
cate, which  alleges  that  the  society  issued  the 
certificate  which  recited  that  the  member  bad 
been  regularly  admitted  as  a  member,  and  that, 
in  accordance  with  the  provisions  of  the  laws 
of  the  society,  he  was  entitled  to  the  benefits 
of  memtiership,  and  which  malies  the  certificate 
a  part  of  the  complaint,  shows  that  the  member 
became  a  member  of  the  society. — Supreme 
Tent,  Knights  of  the  Maccaijees  of  the  World, 
V.  Ethridge.  43  Ind.  App.  473,  87  N.  E.  1040. 

A  complaint  on  a  fraternal  benefit  certifi- 
cate, which  alleges  that  the  member  "com- 
plied with"  the  conditions  of  the  certificate,  al- 
leges performance  of  the  contract  within  Bums' 
Ann.  St.  1908,  S  37G,  providing  that  it  shall 
be  sufficient  to  allege  generally  that  the  party 
iwrformed  the  conditions  on  his  part — Id. 

Where  the  answer,  in  an  action  on  a  fra- 
temnl  benefit  certificate,  admitted  that  the 
member  was  in  good  standing  at  his  death,  and 
stated  that  the  beneficiary  refused  to  make 
proof  of  death,  or  give  any  notice  thereof  with- 
in one  year,  and  that  under  a  section  of  the 
society's  laws,  the  certificate  was  void,  but  fail- 
ed to  show  that  the  section  was  in  force  at  the 
time  of  the  issuance  of  the  certificate,  or  at 
the  death  of  the  meml>er,  or  when  it  was  en- 
acted or  in  force,  the  court  did  not  err  in  sus- 
taining a  demurrer  thereto.— Id. 

[X]    (App.  1910) 

Where  a  complaint  on  a  benefit  certificate 
alleged  that  defendant  denied  liability,  and  re- 
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fused  and  still  nfases  to  furnish  plaintiff  blanks 
for  proof  of  death,  and  refused  to  accept  ptooh 
of  death,  and  further  alleged  that  insured  had 
at  all  times  performed  all  his  duties  as  a 
member  of  defendant  aBsociation,  and  had  other- 
wise complied  with  the  requirements  thereof, 
and  performed  all  the  conditiona  on  his  part  to 
be  performed,  and  that  plaintiff  had  performed 
all  the  conditions  on  her  part  to  be  performed, 
the  complaint  was  not  defective  on  the  theory 
that  plaintiff  was  bound  to  famish  proofs  of 
death  before  suit  was  brought,  reKsrdless  of  de- 
f<>i)(]ant'B  refusal  to  furnish  blanks  therefor. — 
Supreme  Tent.  Knights  of  the  Maccabees  of 
the  World,  v.  Fisher,  90  N.  B.  1014. 

A  complaint  on  a  benefit  certificate  alleg- 
ing that  insured  offered  to  pay.  and  tendered  to 
defendant's  acting,  antborined  record  keeper, 
all  moneys  and  assessments  due  to  defendant 
for  November,  1905,  that  such  record  keeper 
refused  to  accept  such  moneys  and  asaess' 
ments  from  insured,  although  it  was  his  duty 
to  do  so,  while  subject  to  a  motion  to  make 
more  specific,  was  not  insufficient  as  an  allega- 
tion of  tender  for  failure  to  allege  the  amount 
due  at  the  date  of  the  alleged  tender,  and  that 
the  amount  tendered  was  In  lawful  money,  or 
that  It  was  brought  into  court  for  defendant's 
use.— Id. 

tri  (App.  1910) 
A  pleading  that  a  fraternal  association 
waived  the  sospension  of  a  member  for  nonpay- 
ment of  dues  for  three  months  by  accepting  un- 
conditional payment  of  dues  for  three  montha 
after  the  expiration  of  the  three  months  and 
as  in  full  compliance  with  the  contract,  and 
thereby  waived  the  suspension  and  any 'loss  of 
rights  hj  reason  of  the  failure  to  pay  dues, 
states  farts  sufficient  to  show  a  waiver,  espe- 
cially as  a  statement  that  a  party  waives  a 
right  is  in  itself  the  statement  of  a  fact. — 
Itrotberhood  of  Painters,  Decorators  and  Paper- 
hangers  of  America  v.  Barton,  92  N.  EI  ; 
Same  v.  Peters,  Id.  188. 

For  Cases  fbou  Other  States, 

See  28  Cent.  Dio.  Insurance,  §{  199G- 
1998. 

See,  also,  29  Cyc  pp.  222-230. 


1816.  ErldaHM. 

Competency  of  testimony  as  to  matters  occur- 
ring during  the  lifetime  of  insured,  see 
Witnesses,  §  107. 

Declarations  by  officers  and  agents  as  evidence 
aRainst  insurer,  see  Evidence,  §  244. 

Declarations  of  insured  as  evidence  against  ben- 
eficiary, see  BviDENCE,  S  252, 

Fob  Cases  from  Otheb  States. 

See  28  Cent.  Dig.  Insurance,  U  1999- 
2007. 

See,  also,  29  Cyc.  pp.  231-246. 


I  SIT.  —  n«nuKptloBa  mmA  bmvdam  of 
yroof. 

[a]  (Sap.  1881) 

In  an  action  on  an  fnatiranee  certificate, 
stating  that  deceased  was  a  "beneficiary  mem- 
ber in  good  Btanding,"  and  providing  for  pay- 
ment in  case  "he  be  in  good  standing  when  he 
dies,"  such  standing  will  be  presumed  to  have 
continued,  in  the  absence  of  contrary  evidence, 
and  the  burden  is  on  the  insurer  to  show  that 
be  has  lost  his  good  standing.— Supreme  Lodge 
Knights  of  Honor  of  the  World  t.  Johnson,  TS 
Ind.  110. 

[b]  (Sup.  1836) 

The  burden  of  proving  warranties  In  a 
certificate  of  a  benefit  association  untrue  is 
upon  the  association.— National  Ben.  Ass'n  of 
Indianapolis  t.  Grauman.  107  Ind.  288,  7  N. 

E.  233. 

[cl  (App.  189<) 
Where  the  constitution  and  by-laws  of  a 
mntual  benefit  insurance  association  name  the 
classes  of  persons  who  may  be  beneficiaries  of 
policies  issued  by  It,  in  an  action  against  auch 
association,  and  the  beneficiary  named  in  a 
policy  issued  to  plaintiff's  deceased  bnsband, 
to  recover  the  amount  due  thereon,  the  harden 
is  on  plaintiff  to  show  that  such  beneficiary  ia 
not  within  any  of  the  classes  named, — Nye  v. 
Grand  Lodge  A.  O.  U.  W.,  9  Ind.  App.  131.  3G 
N.  E.  420. 

Id]  (Snp.  UH) 
Where  a  life  Insurance  policy  for  &  stat- 
ed anm  provides  that,  if  the  aaaessment  levied 
to  pay  it  la  Insuffldent,  the  beneficiary  shall  re- 
ceive only  audi  proportion  aa  may  be  ap^cable 
to  ita  payment,  the  burden  of  proving  that  the 
assessment  was  not  auffident  is  on  the  insurer. 
—People's  Mut.  Ben.  Soc  v.  McKay,  141  Ind. 
415,  39  X.  B.  231,  40  N.  E.  Oia 

[«]     (App.  18%) 

Under  an  allegation  that  defendant  order 
of  Knights  of  Pythias  issued  ita  certificste  of 
membership  in  the  "Endowment  Rank,"  it  will 
be  presumed  that  a  certificate  purporting  to  be 
issued  by  that  "Rank"  was  in  fact  issued  by  de- 
fendant—Supreme Lodge  Knights  of  Pythias 
of  the  World  v.  Edwardat»  15  Ind.  App.  S24,  41 
N.  E.  850. 

in  (App.  1907) 
Where,  in  an  action  on  a  mutual  benefit 
certificate,  defendant  pleads  nonpayment  of  an 
assessment  as  a  defense,  the  burden  is  on  it 
to  prove  that  the  assessment  in  question  was 
not  paid. — Sovereign  Camp,  Woodmen  of  the 
World,  V.  Cox,  78  N.  E.  683,  80  N.  B,  850,  40 
Ind.  App.  300. 

[g]  (Sap.  1908) 
Even  if  a  providon  of  a  mutual  bmefit  cer- 
tificate, requiring  It  to  be  countersigned  by  an 
officer  of  the  aabordtnate  lodge,  could  be  waived 
by  the  company,  the  mere  possesaioii  thereof  by 
insured  without  being  so  countersigned  would 
not  raise  a  presumption  that  the  requirement 
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was  waived. — Ca;wood  t.  Supreme  Lodge, 
KnightB  &  Ladies  of  Honor.  171  Ind.  410,  86 
N.  E.  482,  23  L.  R.  A.  (N.  S.)  804.  131  Am. 
8t  Bep.  253. 

tkj  (App.l»9) 
The  burden  is  on  the  Insnier  to  show  tbat 
the  statements  hj  the  inrored  in  bis  application 
for  life  inmirance  were  false.— Collins  t.  Cattao- 
Uc  Older  Of  Foresters,  48  Ind.  App.  54U,  88 
N.  B.  87. 

[1]  (Sap.  lUO) 
When  the  question  of  suicide  is  put  In  is- 
•ne,  it  devolves  upon  the  part;  affinninfr  such 
fact  to  eatabUsh  it,  and  this  issue  ma;  be  prov- 
ed like  an;  other  fact  in  a  civil  action  b;  a 
preponderance  of  the  evidence  on  the  question, 
and,  if  the  evidence  is  eqaaliy  balanced,  the 
part;  having  the  burden  must  fail,  not  because 
of  a  presomption  of  law  against  suicide,  but 
because  he  has  not  sustained  his  defense.— Mod- 
em Woodmen  of  America  t.  Craiger,  8Z  N.  EI 
113. 

U]     (App.  1910) 

In  an  action  on  a  benefit  certificate,  as 
long  aa  the  evidence  ia  consistent  with  the  the- 
or;  of  accidental  death,  the  presumption  against 
suicide  is  controlling,  and,  the  issue  being  sui- 
cide, the  burden  is  on  defendant  to  prove  the 
fact  b;  a  fair  preponderance  of  evidence.— Mod- 
em Woodmen  of  America  t.  Kincheloe,  01  N. 
E.  »76. 

Ik]    (App.  1910) 

Where  a  fraternal  association  sought  to 
escape  liability  on  a  certificate  on  the  ground 
that  the  member's  death  was  caused  by  his  im- 
proper conduct  in  violation  of  the  constitution 
of  the  association,  it  haa  the  burden  of  show- 
ing that  the  improper  condnct  relied  on  vas 
the  proxinmte  canw  of  the  member's  death.— 
Brotherhood  of  Painters,  Decorators  and  Pa- 
perbangers  of  America  v.  Barton,  N.  E.  64; 
Some  V.  Peters.  Id.  183. 

Fob  Cases  fboh  Otheb  States, 

See  28  Cent.  Dig.  Insurance.  H  11M)9- 
2002. 

See,  abM,  29  C;c.  pp.  231-236. 

8818.    AdmiasibUity. 

Admissibility  under  pleading,  see  ante,  $  815. 
Admissions  of  insured,  see  Evidence,  f  252. 
Parol  or  extrinsic  evidence  to  contradict  or 

vary  contract  of  insurance,  see  Evidence,  f| 

405.  410. 
Res  gestv,  see  Evidence,  f  121. 

M  (Snp.  1889) 
In  an  action  on  a  mutual  benefit  certificate, 
defended  on  the  ground  of  forfeiture  for  non- 
payment of  assessments,  where  the  certificate 
remained  nncanceled,  evidence  that  the  gen- 
eral manager  of  the  aasoclation  had  told  the 
assured  that  some  of  his  assessments  were  over- 
due, that  he  had  thereb;  lost  his  right  to  the 
certificate,  and  that  he  was  delaying  payment 
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at  his  own  risk  and  peril,  was  immaterial.— 
Sweetser  v.  Odd  Fellows'  Mnt  Aid  Ais'n,  U7 
Ind.  07,  10  N.  E.  722. 

n>]  (APP.UM) 
In  an  action  on  a  mutual  benefit  certificate, 
in  which  the  death  of  the  Insured  waa  in  issue, 
and  it  appeared  that  he  had  left  his  home  wltit 
the  avowed  intention  of  going  to  the  lake  to 
bathe  and  had  never  been  seen  afterwards,  it 
was  proper  to  show  tiiat  the  place  where  he 
went  to  bathe  was  a  dangerous  place,  and  that 
other  persons  had  drowned  there. — Supreme 
Council  of  Catholic  Benevolent  Legion  v.  Boyle, 
87  N.  E.  U06,  10  Ind.  App.  301. 

[c]  (App.  1896) 

Where  insured,  in  consideration  of  money 
paid,  and  the  payment  of  all  assessment  and 
dues,  sold  bis  benefit  certificate  to  plaintiff,  the 
insured  being  at  the  time  au  old  man,  and  in 
poor  bealth,  the  association  should  be  allowed  to 
prove,  in  an  action  upon  the  certificate,  the  age 
of  the  insured  at  the  time  of  the  transfer;  such 
fact  tending  to  show  whether  the  transfer  was 
made  in  good  faith,  or  whether  it  was  specula- 
tive, and  in  the  nature  of  a  wager.— Supreme 
Lodge  of  Knights  of  Honor  v.  Metcalf,  15  Ind. 
App.  135^  43  N.  B.  80S. 

[d]  (App.  IHl) 

In  an  action  on  a  policy,  where  defendant 
claimed  that  deceased  suicided,  the  wife  of  the 
deceased,  who  was  plaintiff  in  the  case,  was  al- 
lowed to  state  what  deceased  had  told  her,  the 
last  time  she  saw  him  alive,  aa  to  where  he 
was  going  and  what  he  intended  to  do.  Held 
admissible  as  tending  to  throw  light  on  the  cir- 
cumstances and  causes  of  deceased's  death. — 
Supreme  Lodge  Knights  of  Pythias  v.  Foster, 
58  N.  E.  877,  26  Ind.  App.  333. 

[•]    (App.  1907) 

In  au  action  on  a  fraternal  insurance  pol- 
icy in  which  defendant  sets  up  a  forfeiture  for 
failure  to  pay  the  September  assessment,  evi- 
dence that  the  assured  was  unable  to  pay  his 
August  assessment  and  requested  the  lodge  to 
pay  it  for  him  is  admissible  as  tending  to  show 
the  ability  of  assured  and  his  disposition  to 
pa;  his  assessment. — Marshall  v.  Grand  Lodge, 
A.  O.  U.  W.,  40  lud.  App.  123,  81  N.  E.  lOG. 

tn  (App.  WOD 
A  by-law  of  a  mutual  benefit  society  pro- 
vided that,  in  case  a  coroner's  inquest  was  held 
on  the  death  of  an  assured,  a  copy  of  the  cor- 
oner's proceedings,  all  the  evidence,  and  the 
verdict  must  accompany  the  proofs  of  death, 
hut  did  not  stipulate  the  purpose  of  such  proofs. 
In  an  action  on  a  benefit  certificate,  a  benefi- 
ciary did  not  introduce  in  evidence  the  proofs 
of  death,  to  which  was  attached  a  copy  of  the 
coroner's  verdict,  vith  the  evidence,  but  merely 
proved,  as  pleaded  in  the  complaint,  that  they 
had  been  made  out  on  blanks  furnished  by  the 
defendant,  delivered  to  it,  and  accepted  as  sat- 
isfactory. Eeld,  that  the  proofs  of  death  and 
attached  coroner's  verdict  and  evidence  before 
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bim  vere  InadmisBible  as  evidence  under  a  gen- 
eral denial. — Craiger  v.  Modem  Woodmen  of 
America,  40  Ind.  App.  279,  80  N.  E.  429. 

A  by-law  of  a  mataal  benefit  society  pro- 
vided that,  in  case  a  coroner's  inquest  was  held 
on  the  death  of  an  assured,  a  copy  of  the  cor^ 
oner's  proceedings,  all  the  evidence  and  the  ver- 
dict must  accompany  the  proofs  of  death.  A 
beneficiary  attached  to  proofs  of  death  a  copy 
of  the  evidence  taken  by  the  coroner,  together 
with  bis  return,  the  finding  of  which  was  that 
the  assured  "came  to  his  death  by  reason  of 
drinking  carbolic  acid  with  suicidal  intent,  evi- 
dently while  in  a  deranged  state  of  mind."  The 
beneficiary  stated  in  the  proofs  furnished  that 
she  did  not  believe  that  assured  came  to  his 
death  by  drinking  cart>olic  acid.  Held,  that 
the  record  of  the  coroner's  proceedings,  the  evi- 
dence before  him,  and  bis  verdict  were  inad- 
misaible  as  evidence  to  establish  the  affirmative 
defense  of  suicide.— Id. 

lel    (App.  1910) 

Acts  1907,  c.  152,  entitled  "An  act  to  col- 
lect accurate  records  of  deaths  •  •  •  con- 
tagious diseases  *  •  •  prescribing  the  du- 
ties of  the  state  board  of  health."  etc.,  and  re- 
quiring physicians  to  report  to  the  health  of- 
ficers all  deaths,  and  that  records  of  deaths  shall 
be  kept  by  the  health  officers,  etc.,  was  enacted 
in  the  exercise  of  the  police  power  to  prevent 
the  spread  of  contafdoos  diseases  and  to  pro- 
mote the  public  health,  and  does  not  interfere 
with  private  rights  or  create  a  new  rule  of  evi- 
dence,  and  a  record  of  a  board  of  health  giving 
the  cause  of  death  of  a  member  of  a  fraternal 
association  is  not  admissible  in  evidence  in  an 
action  on  the  certificate.— Brotherhood  of  Pain- 
ters, Decorators  and  Paperhangera  of  America 
T.  Barton,  92  N.  B.  04;  Same  v.  Peters,  Id: 
183. 

For  Oases  fboic  Otbbb  States, 

See  28  Cent.  Dig.  Insurance,  K  2003- 

2003;  11  Cent.  Diq.  Coroners,  f  28. 
See,  also,  29  Cyc  pp.  237-243. 

S  819.           WeigHt  and  mflelamey. 

[al  (Sop.  1881) 
An  insurance  certificate  in  a  benevolent  so- 
ciety, stating  that,  at  the  time  of  granting,  tbe 
member  was  "in  good  standing,"  Is  prima  facie 
evidence  that  he  was  so  at  his  death. — Supreme 
Lodge  Knights  of  Honor  of  the  World  r.  John- 
son, 78  Ind.  110. 

[b]  (APP.UU) 

A  member  of  a  benevolent  insurance  com- 
pany left  his  home,  with  soap  and  towel,  stating 
fioLt  he  intended  to  bathe  in  Lak«  Michigan, 
which  was  about  a  mile  distant,  but  he  never 
returned.  His  dotliing  and  money  were  fomid 
on  the  shore,  and  there  were  footprints  leading 
to  the  water's  edge.  No  reason  was  shown  why 
he  should  abandon  his  family.  There  was  evi- 
dence that  the  lake  was  dangerous  at  that  place. 
Beld  sufficient  to  warrant  a  verdict  that  the 
member  was  dead.— Supreme  Council  of  Catho- 


lic Benevolent  Legion  y.  Boyle,  10  Ind.  App. 
301.  37  N.  B.  1105. 

to]    (App.  U96) 

In  an  action  on  a  benefit  certificate,  it 
appeared  that  the  constitution  of  the  sodety 
provided  for  the  transfer  of  members  from  one 
class  to  another,  without  limitation  aa  to  age. 
The  insured,  who  was  75  years  old.  applied  for 
transfer,  and  his  application  was  rejected.  In 
answer  to  an  inquiry  as  to  the  reason  for  tbe 
rejection,  defendant's  medical  examiner  stated 
that  "the  physical  condition  of  a  man  75  years 
of  age  is  not  such  as  would  warrant  accept- 
ance." Held,  that  the  evidence  was  sufficient 
to  justify  a  finding  that  the  application  was  il- 
legally rejected  on  account  of  applicant's  age. 
—Supreme  Lodge  Knights  of  I^thiaa  of  the 
World  T.  Sonrwine,  13  Ind.  App.  489.  44  N.  B. 
315. 

[dl    (App.  1900) 

The  domestic  relations  of  insured  and  his 
wife  were  very  unpleasant.  He  drank  to  ex- 
cess, and,  without  any  previous  notice  that  his 
wife  contemplated  divorce  proceedings,  he  was 
served  with  notice  thereof,  and  was  restrained 
from  entering  his  home.  He  disappeared,  and 
some  days  later,  at  the  place  where  his  hat 
was  found  on  a  creek  bank,  there  were  steps 
going  into  the  water,  but  none  coming  out.  His 
body  was  found  in  tbe  stream,  and  there  were 
□o  marks  of  violence  on  it,  or  any  evidence 
of  a  struggle  on  the  bank.  Held,  that  tbe  evi- 
dence excluded  with  reasonable  certainty  any 
hypotbesis  of  death  by  any  other  cause  than«m- 
cide,  and  hence  would  not  support  a  verdict 
for  plaintiff,  where  the  policy  contained  a 
clause  exempting  insurer  from  liability  for 
death  by  suicide. — Sovereign  Camp  Woodmen  of 
the  World  T.  Haller,  56  N.  E.  255.  24  Ind.  App. 
108. 

[6]  (App.  uon 

Where  the  last  assessment  paid  to  the 
cleifc  of  a  benefit  society  for  insured  waa  juid 
on  July  3,  1903,  and  was  for  the  mouth  of 
June,  1003,  such  facts  sufficiently  showed  non- 
payment of  the  assessment  for  July,  for  the 
nonpayment  of  which  defendant  claimed  a  for- 
feiture.—Sovereign  Camp,  Woodmen  of  the 
World,  v.  Ox,  40  Ind.  App.  266,  78  N.  E.  683, 
80  N.  E.  850. 

£>vidence  in  an  action  on  a  beneficiacy  cei^ 
tificate  held  to  sustain  a  verdict  in  fitvor  of  tbe 

plaintiif.- Id. 

in  (App.  1908) 
In  an  action  against  a  mutual  benefit  In- 
surance society  to  recover  weekly  benefits,  evi- 
dence held  to  sustain  a  verdict  for  plaintiff  on 
the  issue  whether  there  bad  been  a  forfeiture 
for  nonpayment  of  premiums. — United  States 
Benev.  Soc  v.  Watson,  41  Ind.  App.  452,  84  N. 
E.  29. 

[g]     (App.  1910) 

In  an  action  on  a  mutual  benefit,  certificate, 
evidence  held  insufficient  to  show  either  payment 
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or  tender  of  certain  dues,  for  noapajinent  of 
wliich  the  certificate  was  forfeited.— Supreme 
Tent  Knights  of  the  Haccabeea  of  the  World 
T.  Fisher,  fiO  N.  EX  lOM. 

pi]    (App.  1810] 

In  an  action  on  a  beneficial  assodation  cer- 
tificate, evidence  held  to  support  a  finding  that 
insured  did  not  commit  suicide.— Modem  Wood- 
men of  America  t.  Kincbeloe,  91  N.  B.  976. 

Fob  Cases  vboh  Otheb  States, 

See  28  Cent.  Via.  Insurance,  SS  ^006, 
2007. 

See.  also,  29  Cyc  pp.  244-246. 

S  820.  Amount  of  reooTety. 

Fob  Cases  fbom  Otheb  States, 

See  28  Cent.  Dig.  Ingarance,  i  2013. 
See,  also,  29  Cyc  pp.  253-256. 

{821.  —  In  geuMml. 

[a]  (8np.  1886) 
Id  an  action  on  a  policy  In  a  mutual  bene- 
fit association  providing  for  payment  of  a  cer- 
tain sum,  or  so  much  tbereof  as  might  be  real- 
ized from  one  assessment,  plaintiff  is  entitled 
to  recover  the  whole  amount  of  the  policy,  un- 
less some  defense  is  pleaded  and  proven  to  re- 
duce such  amount — Elkhart  Mutual  Aid  Be- 
nevolent &  Relief  Ass'n  v.  Houghton,  103  Ind. 
286»  2  N.  B.  763,  63  Am.  Bep.  514. 

tb]    (App.  1893) 

The  by-laws  of  a  mutual  benefit  Insur- 
ance company  provided  that  losses  should  be 
paid  by  bimonthly  assesBDients;  that  each  loss 
should  be  payable  pro  rata  out  of  the  next  as- 
sessment after  proof  of  death,  or  if  the  claim 
were  contested,  and  judgment  recovered  against 
the  company  thereon,  the  judgment  should  be 
paid  pro  rata  out  of  the  assessmrat  next  after 
its  rendition.  A  claim  having  been  contested 
and  reduced  to  judgment  in  another  state,  suit 
was  brought  on  the  judgment.  Bdd,  that  the 
facts  that  the  pro  rata  share  of  the  assessment 
next  after  the  judgment  would  amount  to  less 
than  the  judgment,  and  that  the  company  had 
disputed  the  claim,  believing  it  to  be  unjust, 
constituted  no  reason  for  not  paying  the  judg- 
ment in  full,  since  the  extent  of  the  company's 
liability  was  determined  by  the  judgment, — Peo- 
ple's Mut.  Ben.  Soc  v.  Werner,  6  Ind.  App. 
614,  34  N.  B.  106. 

Fob  Cases  ebou  Otheb  States, 

See  28  Csnt.  Dig.  Insurance,  {  2013. 
See,  also,  29  Cjc  pp.  258-^66. 

I  823.  TrUl. 

Fob  Cases  fbdu  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  SI  2008- 
2011. 

See,  also,  29  Cyc.  pp.  247-252. 


1 824.           OoAdnet  la  canml. 

ta]  (8ap.USS) 

In  an  action  on  a  life  Insurance  policy, 
an  admisidon  on  the  trial  by  defendant  of  the 
validity  of  itlaintifl*B  demand,  "except  as  to  the 
amount  plaintiff  was  entitled  to  recovor,"  and 
a  stipulation  1^  defendant  that  it  wonld  confine 
its  defense  wholly  to  that  question,  concede 
that  plaintiff  had  an  Inanrahle  interest  in  the 
life  of  deceased.— People's  Mnt.  Ben.  Soc.  v. 
McKay,  141  Ind.  415.  89  M.  B.  231,  40  N.  B. 
910. 

Fob  Gases  ntOH  Othsb  States, 

Ser  28  CizvT.  DiQ.  Insurance,  |  2008. 
See.  also,  29  Cyc.  p.  247. 

I  885.  —  QnestloM  tor  Jwy. 

[a]  (Svp.1889) 

Hie  aasnred,  holding  a  certificate  in  a  mu- 
taal  benefit  assodation,  made  several  payments 
about  a  month  after  the  assessments  were  due, 
and  paid  the  last  assessment  about  2  months 
after  doe  at  the  home  office  of  the  association, 
when  he  was  informed  by  the  general  manager 
that  he  was  delinquent  in  still  another  assess- 
ment, and  that  an  assessment  would  fall  due 
on  the  following  day,  but  no  forfeiture  was  sug- 
gested. It  appeared  that  the  notices  of  assess- 
ment stated  that  the  agents  were  not  author- 
ized to  extend  the  time  of  payment  of  assess- 
ments, and  that  any  delay  beyond  the  stipulated 
time  would  be  at  the  risk  of  the  member. 
The  assured  died  about  20  dsys  after  his  last 
payment,  leaving  two  assessments  unpaid, 
and  the  policy  remaining  uncanceled.  Held,  it 
was  for  the  jury  to  say  whether  there  had  not 
been  a  waiver  of  any  forfeiture.— Sweetser  v. 
Odd  Fellows*  Mnt  Aid  A8B*n,  U7  Ind.  97,  19 
N.  E.  722. 

[b]  (App.  IMS) 

Whether  a  deceased  memt)er  of  a  benefit 
Insurance  association  was  entitled  to  all  the 
rights  and  privileges  of  a  member  thereof  was 
a  question  of  law  for  the  court  to  determine 
on  the  facts  pleaded  and  existing.— Grand  Lodge 
A.  O.  U.  W.  T.  HaU,  67  N.  E.  272,  31  Ind.  App. 
107. 

[el     (App.  1903) 

It  cannot,  as  a  matter  of  law,  be  said  that 
the  chief  medical  examiner  of  a  fraternal  order 
acted  arbitrarily  in  rejecting  an  applicant  02 
years  of  age  on  the  ground  that  his  pulse  rate 
(76  when  sitting,  and  80  when  standing)  was 
excessive.— Supreme  Lodge  E.  P.  t.  Andrews, 
67  N.  R  1009,  31  Ind.  App.  4^ 

[d]    <App.  1906) 

Whether  a  member  of  a  fraternal  insur- 
ance society  acquiesced  in  the  rejection  of  his 
application  for  transfer  from  one  class  of  risks 
to  another  held  for  the  jury.— Supreme  Lodge 
Knights  of  Pythias  v.  Andrevre,  77  N.  Bi  861, 
78  N.  E.  433,  39  Ind.  App.  1. 


TUa  DisMTt  la  oomi^ed  oa  tbe  Kay-Huoiber  Syatom*  For  ezplmBaUo^sM  pas*  Ui> 

Digitized  by  VjOOglC 


INSURANCE.  XX  (F).        P  Infl.  Dl».-P»«e  1060]       J  827 


W     (Api».  1909) 

\\'hetlier  biliousness  and  Indigestion  coDSti- 
tute  a  "severe  illness"  within  the  meaning  of 
an  application  for  life  insurance  is  for  the  jury, 
and  not  for  the  court— Collins  v.  Catholic  Or- 
der of  Foresters,  43  Ind.  App,  549.  88  N.  E.  8T. 

Whether  warranties  and  representations 
made  in  an  application  for  life  insurance  were 
known  to  be  false  by  the  Insured  held  under  the 
evidence  to  be  a  qnestion  for  tbe  jur^.— Id. 

Fob  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insurance,  {  '2009. 
See,  also.  29  Cyc.  pp.  247-24D. 

1 826.  iMtrutlcnui. 

[a]  (Ap».UDl) 

Id  an  action  on  a  policy,  whete  the  ques- 
tion at  issue  was  ai  to  whether  or  not  deceased 
habitually  used  intoxicants  at  the  time  be  made 
application  for  insurance,  the  court  chained  the 
jury  that:  "One  of  tibe  questions  submitted  for 
your  determination  Is,  was  tlie  answer,  'Not 
at  all,*  made  by  the  deceased,  on  the  3d  day  of 
May,  in  bis  application  for  insurance,  In  answer 
to  tbe  question,  'iv>  what  extent  do  you  use  In- 
toxicating liquors?*  a  true  or  false  answer?" 
"The  evidence  before  you  respecting  the  habits 
of  deceased  in  using  intoxicating  liquors  prior 
to  the  date  of  application  Is  to  be  considered 
for  the  purpose  of  enabling  you  to  determine 
whether  at  that  date  defendant  used  intoxicat- 
ing liquors."  Held  not  improper,  as  liable  to 
lead  the  jury  to  think  that,  if  defendant  did 
not  use  intoxicants  on  the  particular  day  on 
which  the  application  was  made,  the  answer 
was  not  false. — Supreme  Ix>dge  Knights  of 
Pythias  v.  Foster,  59  N.  E.  8T7,  20  Ind.  App. 
333. 

In  a  suit  on  a  policy,  where  defendant  al- 
leges that  deceased  committed  suicide  by  shoot- 
ing himself  with  a  revolver,  an  instruction  that, 
as  a  rule  laid  down  by  medical  authorities,  a 
person  generally  commits  suicide  when  he  is 
either  insane  or  despondent,  and  giving  facts 
as  to  tbe  usual  visible  effects  of  the  discbarge 
of  a  revolver  close  to  the  bead  or  face,  was 
properly  refused,  where  the  jury  was  in  pos- 
session of  all  the  facts  and  circumstances  at- 
tending the  death  of  tbe  inaured.— Id. 

In  a  suit  on  a  policy,  where  defendant  al- 
Iccrs  thnt  deceased  committed  suicide.  It  was 
not  error  for  tbe  court  to  charge  that  it  was 
proper  for  the  jury,  in  determining  whether  sui- 
(.-ulc  hnd  been  proven  or  not,  to  consider  and 
give  \veit>lit  to  the  iostioctive  love  of  life  which 
ordinarily  exists. — Id. 

[b]  (Sup.  1910) 

In  an  action  on  a  benefit  insurance  certifi- 
cate defended  on  the  ground  of  suicide,  a  charge 
that,  owing  to  the  instinctive  love  of  life,  the 
presumption  is  against  suicide,  and  the  burden 
is  therefore  on  the  party  asserting  suicide  to 
prove  it,  and  tbe  evidence  must  be  such  as  to 
exclude  with  reasonable  certainty  any  other 


hypothesis  than  that  of  death  by  suicide,  was 
erroneous  since  It  In  tbe  openln;  clause  in  ef- 
fect declares  that  a  presumption  of  law  against 
suicide  always  exists,  and  therefore  the  burden 
was  cast  upon  the  party  relying  upon  that  fact, 
thus  confusing  matters  of  pleading  and  proof, 
Bs  the  defense  was  affirmative  in  character  and 
must  be  specially  pleaded.  Under  the  general 
rules  of  practice  defendant  assumed  the  burden 
of  proof  without  reference  to  any  presumption 
of  law  on  the  question. — Modem  Woodmen  of 
America  v.  Craiger,  92  N.  B.  113. 

Death  by  suicide  is  unnatural  and,  in  an 
action  OQ  a  life  insurance  policy  In  which  sui- 
cide is  the  defense,  it  is  not  inaccurate  to  diai^ 
negatively  that  ttie  law  will  not  presume  an 
unexplained  death  to  have  been  auicldal.— Id. 

In  an  action  on  a  benefit  insnrance  certifi- 
cate defended  on  the  ground  of  suicide,  a  charge 
that  the  evidence  must  be  of  such  character 
as  to  exclude  with  reasonable  certainty  every 
other  hypothesis  than  that  of  death  by  suicide 
was  erroneous  as  charging  that  tbe  fact  of  sui- 
cide must  be  established  with  the  degree  of  cer- 
tainty required  to  justify  a  conviction  upon  ci^ 
cumstantial  evidence  In  a  criminal  case.— Id. 

For  Cases  raou  Otbxb  States, 

See  28  Cent.  Dm.  iMurance,  |  20ia 
See,  also,  29  Cyc.  pp.  251,  252. 

§  827.    Vardtet  mmA  AndlBC*. 

[a]  (Snp.  1S95> 

In  an  action  on  a  life  insurance  policy, 
it  appeared  that  the  policy  was  for  $4,000,  and 
provided  that,  if  tbe  assessment  made  for  its 
payment  was  not  sufficient  to  pay  the  full 
amount,  the  beneficiary  should  receive  only  sucb 
proportion  of  tbe  amount  as  was  applicable  to 
its  payment  Tbe  jury  found  that  $41,000  was 
collected  on  tbe  assessment  out  of  which  the 
policy  was  payable,  and  that  out  of  that  amount 
158  claims  were  payable,  but  did  not  find  the 
amount  of  any  of  the  claims  other  than  that 
of  plaintiff.  Held,  that  the  finding  did  not  show 
that  plaintiff  was  not  entitled  to  recover  tbe  full 
amount  of  tbe  policy.— People's  Mut.  Ben.  Soc. 
V.  McKay,  141  Ind.  415.  39  N.  E.  231»  40  N. 

E.  oia 

[b]  (Avp.l8»8) 

A  finding  that  pollciet  of  a  company,  pay- 
ing losses  by  assessments  on  its  members,  were 
issued  to  plaintiff;  that  they  had  not  expired; 
that  he  had  not  assigned  or  surrendered  them; 
and  had  paid  all  as8essmentB,~BUfficieDtly 
shows  that  the  policies  were  in  force  when  tbe 
loss  sued  for  occurred.— Patrons'  Mutual  Aid 
Soc.  of  Vermillion  County  t.  Hall,  iS  N.  & 
279,  19  Ind.  App.  118. 

[c]  (App.  1901) 

Where,  in  an  oction  oa  an  acddent  policy, 
the  court  found  that  a  notice  of  the  injury  and 
certificate  of  a  pliysiclan,  which  complied  with 
the  requirements  of  tiie  policy,  were  served  on 
defendant,  and  that  do  further  notices,  certifi- 
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rates,  or  proofs  were  requested  or  required  by 
defeadant,  a  contention  ttiat  there  vas  no  find- 
ing tliat  any  proofs  of  injury  were  made  by 
plaintiff  or  received  by  defendant  is  without 
merit. — Northwestern  Bener.  Soc;  t.  Dudley, 
61  N.  B.  207,  27  Ind.  App.  827. 

In  an  action  on  an  accident  poIi<>y,  a  find- 
ing that  the  person  who  assanlted  plaintiff  was 
intoxicated  at  the  time  of  the  assault  to  such 
a  degree  that  he  did  not  realize  that  he 
was  doing  so,  and  did  not  know  that  he  had 
inflicted  an  injury  on  the  plaintiff,  is  egulva- 
lent  to  a  finding  that  the  injury  was  commit- 
ted nnintentSonally.— Id. 

Tlwogh  payment  of  the  membership  fee 
was  an  ultimate  fact  which  should  have  been 
found,  in  an  action  on  an  accident  policy,  where 
payment  appeared  from  the  record  to  have  been 
treated  ps  an  admitted  fact,  it  was  unnecei»ary 
to  make  such  fiodiog.— Id. 

For  Cases  fbou  Otheb  States, 

See  28  Cent.  Dig.  Insnranoe.  |  2011. 
See,  also,  29  Cye.  pp.  202,  253. 

$  833.  Appeal  and  error. 

Presumptions  on  ai^al,  see  APPEAL  ahd  Bb- 

BOR,  !  926. 

W  (App.  1900) 
That  an  assignment  of  a  portion  of  a  pol- 
icy to  a  co-beneficiary  bringing  suit  was  not 
introduced  is  not  material  where  the  motion 
for  a  new  trial  does  not  attach  the  recovery  as 
excess!  ve.--Supreme  Tribe  of  Ben  Hur  v.  HaU, 
."iG  N.  E.  780,  24  Ind.  App.  316.  79  Am.  St. 
Kep.  262. 

For  Cases  from  Otheb  States, 

See  28  Cent.  Diq.  Insurance,  §  2015. 
See»  alao,  29  Cyc.  pp.  25Cv  257. 

INSURANCE  COMMISSIONERS. 

Sec- 
Service  of  process  on  commissioner  in  action  on 

policy  issued  by  foreign  company.  Insur- 
ance. §  U27. 

Supervision  of  insurance  companies.  Insur- 
ance, I  10. 

INSURRECTION. 

rieading  in  abatement  of  action.  Pleadiro, 

9  106. 

Wab. 

For  Cases  from  Other  States, 
See  29  Cent.  Diq.  Insurrect. 
See,  also,  22  Cyc.  pp.  1451-1453. 

INTEMPERANCE. 

See  DRUNKARDS. 


INTENT. 

Affecting  award  of  compensatory  daniagcs. 
Dauaqes,  S  57. 

Element  of  estoppel  in  pals.    EsTOPnx,  I  53. 

Evidence  of —  * 
Criminal  Law,  $§  371,  390. 
Evidence,      108,  133-135,  151,  269. 

Parol  or  extrinsic  evidence  to  show  intent  of 
parties  as  to  subject-matter  of  written  instru- 
ment Evidence,  i  461. 

Presumptions  aa  to.   Evidence,  {  64. 

Unintended  consequences  of  negligent  ncf. 
NXQUQENCB,  I  10. 

Willfol  or  malicious  acts  as  ground  for  exem- 
plary damages.  Dahaobs,  |  91. 
Evidence.   Damages,  f  179. 

Aff«ctlBS  or  demeat  of  partlealmr  mets 
or  tranaacttOBB. 

See- 

Advancement  Descent  and  Distbibution,  | 
98. 

Advbrbx  Possession,  i  11. 
Alteration  of  Instruments,  S  11. 
Annexation  of  chattels  to  real  property.  Fix- 
tures, H  1.  4. 
Application  for  insurance.  Insurance,  |  130. 
Apiwoprlation  of  payments.    Pathbnt,  |  86. 
Assault  and  Battbbt,  |  3. 

AaSIONUBNTS  TOB  BBNBVIT  OT  CbEDITOBB,  || 

142-140. 

Breach  of  promissory  warranty  or  condition  in 

insurance  policy.  Insubahce,  {  336. 
Cancellation  of  insurance  policy.  Insurance, 

li  232,  240. 
Change  of  domidle.   Douicilb,  |  4. 
Charge  of  indebtedness  on  married  woman's 
separate  estate. 
Hubbard  ajid  Wzfb,  |  iG4. 
Mechanics'  Liens,  1  71. 
Gonstmction  of  insurance  poli<7.  Insurance, 
i  155. 

Of  statutes.   Statutes,  H  174,  180-186. 

Of  wills.   Wills,  S$  438-443. 
Constructive  trusts.    ^USTS,  {  91. 
Contracts,  |}  102,  14T. 
Contracts  within  statute  of  frauds.  Frauds, 

Statutb  of,  i  46. 
Creation  of  partnendiip.    Partnership,  S  17. 
Dedication,  H  1,  15. 
Deeds,  i  93. 

Delivery  of  deed.  Deeds,  9  m. 

Of  insurance  policy.   IrtsuBANCE,  {  136. 
Execution  of  power.    Powers,  {  33. 
False  Imprisonment,  $  4. 
Fraud,  fg  4,  42. 

Fraud  in  procuring  execution  of  deed.  Deeds, 
S  70. 

Fraudulent  Conveyances,  gg  9.  63-06,  68, 
69,  117,  155-170,  273,  28!).  202.  298. 

Grantee  to  hold  for  or  convey  to  another  as 
creating  resulting  trust    Trusts,  $  70. 

Gross  negligence  in  operation  of  railroads. 
Railroads,  i  339. 
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Infiringement   of  trade-maik   or  trade-name. 

TUDB-MABKa  AND  TbADE-NaUES,  }  5Sw 

Injury  by  negligent  lue  of  street  Municipjjl 

COBPOBATIONS,  |  705. 

From  improper  use  ot  weapon.  Weafohs, 
8  18- 

To  person  ituared  against  accident  IN- 
fiCBANCE,  I  464. 
liXBKL  AND  SLANDEB,  |8  2,  83.  104. 

liquidated  damages  and  penalties.  Damaoes, 
S  77. 

Marriage  settlements.  Huhbasd  and  Wife, 
I  81. 

New  promise  removing  bar  of  limitation.  Lim- 
itation or  Actions,  |  148. 

Notice  or  proofs  of  loss  insured  against.  In- 
SUBANCE,  I  533. 

Not  to  pay  as  affecting  Talidity  of  sale. 
Sales,  |  44. 

Preferences  by  debtors.    Bawkbuptct,  i  168. 

Bepresentations  witbin  statute  of  frauds. 
Fbauds,  Statute  of,  {  3t>. 

Resignation  of  officer.    Oppicebs,  |  62. 

Saie  of  goods.   Bales,  |  61. 

TOBTJS,  8  4. 

Tbespass,  8  2, 

USUBT,  S  12. 

Warranty.    Sales,  8  262. 

Willful  negligence.   NEOLiaBircE,  8  11* 

Brlement  of  offenaca. 

See— 

Allegations  in  indictment  or  information.  In- 
DICTUBNT  AND  INEOBHATION,  S  8Sb 

Abson,  8  3. 

Assault  and  Battebt,  81  49,  75,  84. 
Assault  with  intent  to  kill.   Hohicide,  8  84. 
BUBQLABT,  8  19. 

Carrying  weapons.    Weapons,  8  7. 

countebfeitino,  8  3. 

Gbuunal  Law,  88  1^24,  371,  390, 


bubbzzleuent,  8  5^ 
False  Pretenses.  88  S>  27. 
FOBQEBT^  88  5,  27. 
Gaming.  {S  65,  86. 

Homicide,  88  36,  128,  141,  145,  146.  155-158, 

230.  269,  286. 
Labcent,  88  3,  29,  44,  57,  71. 
Manslaughter.   Homicide,  f  36. 
Possession,  use,  or  sale  of  marked  or  labeled 

packages  or  bottles.    TSADE-BfABxa  axd 

Tbadb-Xahes,  8 
Pbostitution,  8  1- 
Rape,  8S  16,  21. 

Taking  or  exacting  usury.   Usubt,  |  1^ 
Trespass.   Tbespass,  8  84. 
Variance  between  allegations  and  pzoofl  In- 
dictment and  Infobuation,  8  177. 
TiolatioDs  of  antl-tmst  laws.  Monopoues, 
8  29. 

Of  liquor  laws.    Intoxicatuio  Liquobb, 
8  229. 

Of  regulations  relating  to  artides  of  food. 
Food,  8  14. 

INTERCOURSE. 

See- 

Coromercial  intezeouzse  between  stateiL  COM- 

UEBCE. 
Sexual  intercourse 
Abduction. 
Adultebt. 
Bastabds. 

DrSOBDBBLT  HOUSE. 

fosnioation. 

Husband  and  Wive,  18  341-850l 

Incest. 

Lewdness. 

Pbostitution, 

Rape. 

Seduction. 
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